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Briete  as  wen  as  notes  are  here  indexed.   References  to  briefs  alone  are  marked  "*  (brief  ).**   Othsr 
vefeienoes  are  to  notes  and  to  brlefi  also,  if  both  are  found  with  the  same  case  and  on  the  same  qiiestioa* 


A. 


ABA.NDONMENT. 
Of  right;  what  constitutefl.  6:259 

ABATEMENT. 
Bee  AcnoN  ob  Suit. 

ABBREVIATIONS. 

Of  officer's  name,  in  acknowledgment 

14:  815 
ABDUCTION. 

Afl  defense  to  proeecutlon.  15: 177 

ABSTRACTS. 

Of  title,  liability  of  officer  for  defects  in. 

22:90 
ACCIDENT. 

IneTitable;  what  is;  as  defense  to  carrier. 
11 :  015.    Bee  also  Act  of  God. 

ACCOMPLICES. 
See  Crimihal  Law. 

ACCORD  AND  SATISFACTION. 

Defined;  what  constitutes;  necessity  of  new 
consideration.  11: 710 

By  part  payment;  general  principles;  re- 
ceipts; consideration;  liqtddated  de- 
mands; payment  less  interest;  payment 
before  debt  is  due;  payment  of  costs 
and  expenses;  debtors  note  or  check; 
further  security;  surrender  and  cancel- 
lation of  note;  other  than  money;  pay- 
ment by  third  party;  composition  agree- 
ments; unliquidated  demands;  mucel- 
laneous;  statutory  provisions.     20:  785 

Sufficiency  of;  executory  agreement. 

(brief)  5:  624 

When  good;  made  by  stranger,  (brief)  5: 48 

ACCOUNTS. 

Future;  mortgage  or  assignment  of.  14: 126 

ACCOUNT  STATED.        , 

Effect  of;  correction  of  mistake  and  read- 
justment; effect  of  acquiescence.  4:  608 

ACCRETIONa 
See  WATXBa. 
Ii.  R.  A.  Dig. 


ACKNOWLEDGMENT. 

Leaving  blank  for  name  of  party  in  certifi- 
cate of  acknowledgment.  19:  279 

Substantial  compliance  with  statute  suffi- 
cient; omission  in  caption  not  to  invali- 
date; how  informality  cured;  presump- 
tion as  to  official  character  of  justice  of 
the  peace.  10:  857 

To  deed  by  married  woman.  11: 198 

Validity  of  acknowledgment  of  deed  of 
trust  taken  by  trustee.  16:719 

Sufficiency  of  abbreviation  to  show  official 
character  of  officer.  14:  816 

ACTION  OR  SXHT. 

Effect  of  statute  to  defeat  or  preserve;  to 
defeat  actions;  effect  of  repeals.  14:  721 
Effect  upon  suit,  of  discharge  from  arrest  of 
one  arrested  while  attending  court. 

19:  560 

Effect  of  collusion.  12 :  815 

Joinder  of  causes  of  action.  11 :  222 

Splitting  suits.  (brief)  11 :  222 

By  one  of  several  covenantees.  9:  704 

Election  of  remedy,  in  general. 

4: 145.  5:  m,  8:  216, 18:  91,  472 

Effect  of  election  of  remedies  in  case  of 

fraudulent  purchase.  15:  89 

What  is  conclusive  evidence  of  election. 

18:91 
Inconsistent  remedies.  5:  698 

Remedies  of  discharged  servant.      5:  759 
Concurrent  or  alternative  remedies;  waiver 
of  tort.  4: 145 

Remedies  on  note  and  mortgage;  right  to 
both;  when  concurrent.  4:  205 

Where  there  is  a  right  ^ere  is  a  remedy. 

4:294 
Form;  qui  tarn,  (brief)  5:  852 

By  assignee  of  chose  in  action.  5:  480 

By  administrator  to  recover  possession  of 
chattels  belonging  to  intestate's  estate; 
form  of.  (brief)  9: 258 

Contract  by  agent;  who  may  sue  on. 

(brief)  7:  578 

Right  to  bring  suit  upon  contract  between 

third  parUes.  (brief)  5: 48,  (brief)  10: 118 
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ACTION  OR  SUIT.— Continued. 

Parties;  Joinder  of  plaintiffs,  (brief)  U:  82 
Beneficiaries;  when  necessary.  1:  280 
Corporations  as.  9:  660 

Executor  or  administrator  as. 

(brief)  2:  660 
Abatement;   not  effected  by  pendency  of 
suit  against  Joint  trespasser. 

(brief)  7:  272 

Effect  of  death  of  party.  8: 212.  also 

(brief)  1:429,  (brief)5: 865,  (brief)  15: 622 

Abatement  of  suit  for  breach  of  promise. 

8:212 
Revival  of.  1:40,572 

Dismissal  for  lack  of  Jurisdiction. 

(brief)  14:  80 
Venue;  change  of,  in  criminal  case.  11:  75 
Stay  of,  until  former  costs  are  paid.  11: 620 

ACT  OP  GOD. 

What  constitutes;  as  defense  to  carrier. 

11:  615,  (brief)  14:  741 

ADDITIONAL  BURDEN. 
Bee  EMmKNT  Domain. 

ADMIRALTY. 

Jurisdiction.  8:  711,  5:  684 

Over  rivers.  (brief)  5:  586 

Of  libel  for  damages  for  death. 

(brief)  5:  58 
Effect  of  negligence  on  libelant's  part. 

(brief)  5:  58 
Log-book  in  evidence;  as  an  ofQcial  register; 
law  governing  relations  of  parties. 

(brief)  5:  58 

ADOPTED  CHILDREN. 

See  Pabbnt  akd  Child. 

ADVANCEMENTS. 

Deposit  of  money  in  bank  as.  (brief)  8:  892 
Doctrine  of;  distineuished  from  gift;  inten- 
tion; effect  on  legacy.  12:  566 
Interest  on,  or  to  equalize.                 14:  716 

ADVERSE  POSSESSION. 

What  constitutes.  4:  821,  6:  888 

Title  by.  4:821,  10:887 

Sufficiency  of  occupation;  continuity;  tack- 
ing on;  length  of  time;  in  case  of  ease- 
ments and  servitudes.  4:  641 
Ck)lor  of  title.  2:  512,  9:  772 
Under  ancient  deeds.  10:  887 
Right  of  way  of  railroad.  1 :  214 
As  between  vendor  and  vendee.  4:  645 
In  case  of  tenants  in  common. 

4 :  645,  10:  888,  (brief)  5:  467 
Ouster  and  disseisin.  6:  644,  10:  889 

Of  tenant.  (brief;]^:  248 

In  case  of  ignorance  or  mistake  as  to  bound- 
ary; claim  and  occupancv  to  fence; 
recognition  of  true  line;  e£^t  of  belief 
based  on  mistake:  (a)  cases  holding  mis- 
take fatal;  (b)  cases  holding  possession 
the  important  fact;  possession  necessary; 
necessity  of  knowl^ge  or  dispute;  pos- 
session following  agreement  as  to 
boundary;  acquiescence  in  boundary. 

21:829 
Against  remaindermen  and  owners  of  future 
estates: — tenants  for  life  and  remainder- 
men  inter  se;    tenant   in  dower  and 
remaindermen;   tenant  by  the  curtesy 


ADVERSE  POSSESSION.-Continued. 

and  remaindermen;  ouster  of  and  sale* 
by  tenant  for  life.  19 :  889* 

Of  highways.  (brief)  8 :  684 

Rights  acquired  as  against  the  public  by  ad- 
verse possession  of  highway  or  city- 
street: — presumption  of  abandonment; 
estoppel;  rule  in  case  of  city  streets;, 
enclosure  of  part  of  the  width  of  the 
way;  neglect  to  open;  restraint  of  sum- 
mary proceedines  to  remove  obstruc- 
tions; rule  as  to  lateral  support;  miscel- 
laneous decisions;  statutory  provisions. 

18:146- 
Payment  of  taxes  as  evidence  of. 

(brief)  6:  81 
How  far  tax  title  oonstitutea.   2:  512.  9:  77d  ' 
As  affecting  deed.  (brief)  7:  556 

AFFIDAVIT. 
See  Oath. 

AFFINITY. 

Relationship  by,  when  exists.  11 :  680 

Whether    "relatives"    include    those    by 

affinity.  14: 842. 

AFTBRBORN  CHILDREN. 

Power  to  cut  off  contingent  interests  of,  in 
property.  (brief)  18:  881 

AIR. 
See  Easbmbntb. 

ALABAMA  CLAIMS. 

Gtoneva  award:  right  of  assignees;  war  pre* 
miums;  claims  against  indemnity  fundv 
compensation  for  collection;  rights  of 
representatives  of  deceased  claimant; 
jurisdiction  and  procedure;  litigation  as 
to  title  to  fund.  8:  460 

Commissioners  of.  (brief)  4:  889 

ALIENS. 

Treaty  guaranties  to.  16:  277 

Effect  of  marriage  on  wife's  status  as  an 
alien.  22:  14a 

Disabilities  of;  escheat  of  property. 

12:  529,  (brief^  2:  46J^ 
Naturalization  of,  how  accomplished. 

(brief)  6:  238 
Jurisdiction  of  state  courts;  process;  pa- 
pers. 18:  221> 

ALIMONY. 
See  HusBAino  and  Wifb. 

ALLEY. 
Right  of  public  in.  (brief)  2:  62 

ALLUVION. 
See  Waters. 

ALTERATION  OF  INSTRUMENTS. 

Effect  of.  4:  196.  6:  469.  7:  74a 

What  are  matsrial. 

4:  196, 7;  748,  (brief)  21 :  210 
Effect  on  surety.  7:  743 

Filling  blanks.  6:  469,  (brief)  1:  736 

Of  promissory  note.  8:  724 

Effect  on  mortgage  of  alteration  of  note  se- 
cured thereby.  16:  468 
Ratification  of  altered  or  forged  note. 

12:  140 


Index  to  Notes. 
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ANIMALS. 

See  a]80  FKRCB8. 

Liens  for  keeping.  6:  82,  (brief)  8:  654 

Priority  of.  17:  792 

Title  to  the  increase  of: — ^generally;  as  be- 
tween life  tenant  and  remainderman; 
on  conditional  sale  of  dam;  as  between 
mortgagee  of  dam  and  other  claimants. 

17:  81 

Fen  luUura,  property  in;   game  laws  of 

▼arioQB  states.  8:  448 

Impounding  and  forfeiture.  4:  252 

LiiU>ility  of  owner  for  trespass  of  stock. 

22:  55 
Liability  for  injury  by  dogs. 

(brief)  17:  521 
Liability  of  owner  for  injuries  by,  to  per- 
sons coming  upon  owner's  premises. 

14:  196 

Cruelty  to.  .  11 :  622 

Right  to  kill  when  diseased,    (brief)  10:  116 

Right  to  kill  dogs: — police  power ;  unlicensed 

dogs;  owner's  light  of  action;  barking 

or  howling  dogs;  dogs  dangerous  to 

mankind;    trespassing   and   predatory 

dogs;  dogs  that  worrr,  attack,  or  injure 

sheep  or  other  animals;  when  dogs  are 

*' at  large;"  n^ligent  killing  or  killing 

by  mistake;  criminal  killing.      15:  249 

See  on  same  question 

(brief)  15:  254,  (brief)  17:  771 

ANNUITIES. 

Piyable  out  of  rents  and  profits;  give  no 
Interest  in  real  estate.         (brief)  6:  745 

ANTI  TRUST  LAW.  18:  657 

APPEAL. 

See  also  C!obak  Nobis;  Cktminal  Law. 

Right  of  administrator,  executor,  or  trustee 
to  appeal  as  party  aggrieved.      18:  745 
'What  decrees  or  orders  are  interlocutory. 

(brief)  17:  615 
Opinion  of  the  court  below  as  part  of  the 
record.  15:  798 

Power  of  an  appellate  court  to  reverse  a  con- 
viction for  insufficiency  of  evidence  to 
sustain  the  verdict. 

17:  484.  (brief)  21:  874 
Reversal  for  excessive  damages. 

(brief)  5:  855 
Effect  of  illegal  evidence. 

2:  218,  (brief)  5:  138 
Sufficiency  of  assignments  of  error. 

(brief)  4:  402 
Exceptions;  purpose  and  efiFect;  when  must 
be  taken;  must  be  specific. 

8:  608.  12:  554 
Objections  must  be  made  in  court  below. 

5:  592,  8:  608 
What  blU  of  exceptions  must  show;  what 
record  must  show.  8:  608 

Parties  necessary.  7:  231 

Protection  of  property  pending.        11:  480 
Presumption  in  favor  of  decision  below. 

(brief)  4:  485 

APPOINTMENT. 
See  OvFiCBRs. 

APPORTIONMENT. 

Bee  BuBcnoN  Districts. 


APPROPRIATIONS. 

To  aid  sectarian  institutions.  14:  418 

Public  purposes  for  which  money  may  be 
appropriated  or  raised  by  taxation:-^ 
support  of  schools:  public  buildings, 
parks,  and  improvements;  celebrations; 
public  entertainments;  relief  or  loans  to 
citizens;  protection  against  fire  or  dis- 
ease; furnishing  soldiers;  expenses  re> 
lating  to  corporate  existence;  payment 
of  moral  obligations;  aid  to  business 
corporations  or  enterprises;  aid  to  rail- 
roads; rewards  for  criminals.      14:  474 
On  same  point  see  (brief)  14:  481.  (brief)  15: 
481,  (brief)  18:  744.  (brieO  21:  474 
How  made.  18:  169 

Necessity  of,  for  use  of  public  moneys. 

18:  222 

APPURTENANCES. 

Corporeal  appurtenances  to  realty:— soil  of 
road;  exceptions  to  general  rule;  land 
as  appurtenant  to  buildings;  appurte- 
nances to  railroads;  in  mechanics'  lien 
cases;  water-pipe,  aqueduct,  etc.;  per- 
sonal property  and  ^fixtures;  in  will 
cases.  15:  652 

Appurtenant  easements.        2:  285,  14:  300 

ARBITRATION. 

Agreements  to  arbitrate: — specific  perform- 
ance of;  remedy  at  law  for  breach  of; 
as  a  bar  to  actions.  15:  142 

Effect  of  covenant  to  arbitrate. 

(brief)  15:  270 
Submission  to:   effect  of;  revocation  of; 
Judgment  on  award.  2:  180 

Setting  aside  award;  relief  from  mistake  in 
award;  validity  of  award.  11:  623 

Conclusiveness  of  award.  (brief)  1:  625 

For  determination  of  land  titlea 

(brief)  2:  583,  (brief)  7:  720 
Power  of  attorney  to  submit  case  to. 

(brief)  7:  568 

ARMY. 

Enlistment  of  minor.  (brief)  2: 382 

ARREST. 

Right  of  peace  officers  to  enter  dwellings  to 
make: — without  a  warrant;  with  a  war- 
rant; to  recapture  escaping  prisoner; 
necessity  of  notification  and  demand 
before  entering.  16:  500 

For  crime;  searching  prisoner  for  evidence 
of  guilt.  9:323 

Constitutional  protection;  with  and  without 
warrant;  for  crime  committed  within 
view;  for  breach  of  the  peace;  for  mis- 
demeanors; right  of  private  person  to 
arrest;  how  made;  notice  to  person  ar- 
rested; right  to  use  necessary  means; 
authority  to  break  in  doors;  calling  for 
assistance;  right  to  kill  in  making  arrest; 
right  to  resist.  8:  529 

Without  warrant. 

(brief)  10:  609,  (brief)  19:  449 

Resistance  of,  for  breach  of  peace. 

(brief)  10:  609 

Legality;  of  fugitive.  (brief)  12:  379 

Right  to  stop  train  for  purpose  of. 

(brief)  1: 189 

Effect  on  suit  of  discharge  from  wrongful 
arrest.  19:660 


^ 
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ARREST.— Continued. 

Exemption  of  married  woman  from* 

(brief)  1:485 

Liability  of  master  for  wrongful  arrest  by 

serrant.  14: 791 

ASSAULT. 

Intent  as  an  element  of  simple  assault  or 
assault  and  battery;  accidental  or  reck- 
less injuries.  14: 226 

What  constitutes. 

(brief)  17:  627,  (brieO  80:  66 

Consent  as  justification  for:— as  to  civil  lia- 
bility; as  to  criminal  liability.     16: 858 

In  recapture  of  property:— wben  force  al- 
lowable; when  not  allowable;  prior  de- 
mand; degree  of  force.  14:  817 

In  defense  of  person  and  property;  degree 
of  force.  2:  628 

Self-defense;  right  of;  force  necessary  to  be 
used.  6:424 

In  defending  righto  in  land.  8: 472 

Civil  action  for,  when  it  lies.  9: 445 

By  captdn  upon  seaman;  liability  for. 

(brief)  17:  228 

Liability  of  master  for  assault  by  servant 

14: 787 

ASSESSMENTS. 
See  Insubahgb;  Publio  bcPROYBiCBNTB; 
Taxes. 

ASSIGNMENT. 

Assignability  of  cause  of  action  for  personal 

tort:— test  of;  illustrations;   the  Iowa 

rule;  effect  of  verdict;   conclusiveness 

of  survivability  as  a  test  14: 612 

Of  rigbt  to  damages  for  unlawful  seizure  of 

goods.  (brief)  6:  878 

Of  r^ht  to  set  aside  Judgment  15: 818 

Of  righto  under  surrogate's  decree. 

(brief)  9:  228 
Of  outlawed  suit;  effect  (brief)  1:  849 

Of  contracto  for  personal  services.     12:  496 
Of  insurance  policy.  9:  660 

Of  unearned  salary  of  officer. 

9:  706.  (brief)  9;  221,  (brief)  21:  827 
Of  future  contingent  interest  6: 122 

Of  chose  in  action;  assignee  subject  to  prior 
equities.  5: 620 

Of  open  account  (brief)  8:  68 

Of  deed.  (brief)  6: 664 

ASSIGNMENT  FOR  CREDITOR& 
See  Iksolybngt. 

ASSOCIATIONS. 

Voluntary;  power  and  authority  as  partner- 
ships. 17:  204 
Liability  of  members  for  debts,  (brief)  9:  564 
When  held  to  be  partnerships.  8: 480 
Suspension  of  member;  dedsion  of  officers 
not  reviewable  by  courto.  9: 428 
Remedy  of  member  for  expulsion  from. 

(brief)  8:  94,  (brief)  16:  892 
How  far  members  bound  by  rules  of. 

8: 175.  (brief)  14:  248 
Effect  of  decisions  of  their  tribunals.  18:  625 
Right  to  transfer  of  membership. 

(brief)  18: 190 
Election  of  trustees;  proceedings  to  test  elec- 
tion; right  of  person  elected. 

(brief)  10:  881 


ASSUMPSIT. 

Recovery  on  gtutntufn  meruit 

5:  707,  (brief)  2: 169 
For  money  paid  by  mistake. 

4:800,  (brief)  15: 766 

To  recover  money  paid  for  illegal  taxes; 

payment  must  have  been  made  in  money 

and  have  been  involuntary;  mere  threato 

no  coercion;  protest  4:  800 

Right  to  recover  back  assessment  for  local 

improvemento.  (brief)  10: 165 

Recovery  back  of  interest  paid  in  advance. 

(brief)  19:  599 
Right  to  recover  back   overpayment   by 
executor  or  administrat6r. 

(brieO  12:  286 
For  equitable  claim.  (brief)  4: 491 

ATTACHMENT. 
Levy  of,  see  Lbyt  ahd  Sbizurb. 

Exemption  of  laborers  wages  from. 

18:  805.  585 

Injunction  in  aid  of.  .  20:  446 

Oi  property  of  nonresident  10:  504 

What  is  nonresidence  for  the  purpose  of 
attachment: — as  to  protracted  absence 
from  the  state;  absence  on  account  of 
war;  as  to  absence  on  account  of  con- 
tract work  on  railroads;  as  to  temporary 
absence  from  the  state;  having  a  place 
of  business  in  the  state;  as  to  temporary 
residence  in  the  state  where  attachment 
issues;  as  to  mere  presence  in  the  state; 
coming  into  the  state  to  locate  where 
the  attachment  issues;  going  away  to 
locate  elsewhere;  absconding  debtors; 
fugitives  from  Justice;  nonresidence 
generally.  19: 666 

Priority  in  relation  to  foreign  assignment. 

17:84 

Validity  of;  how  law  construed;  sufficiency 
of  levy  to  create  lien.  (brief)  8:  728 

Affidavit  for,  by  a  stranger;  ratification  by 
principal  (brief)  7: 405 

ATTEMPTS. 
To  commit  offenses;  what  constitute. 

ATTORNEYGENERAL. 

Exclusivenessof  right  to  institute  action  for 
public.  (brief)  17: 158 

Suit  by,  against  corporation. 

(brief)  17: 101,  787 

ATTORNEYS. 

Right  of  women  to  practice  law. 

21:  701.  (brief)  18:  588 

Disbarment  of.  18:  767 

Necessity  of  bad  or  fraudulent  motive  to 
Justify  disbarment  18:  401 

License  tax  on.  18:  409.  (brief)  21:  788 

Contracto  to  appear  before  public  boards; 
validity  of.  (brief)  6:  808 

Unauthorized  appearance  of  attorney;  effect 
of:  remedy  of  client;  relief  from  Judg- 
ment for.  9: 844 

Transactions  between  attorney  and  client: — 
closely  scrutinized;  when  mav  stand; 
statute  forbidding  purchase  oi  client's 
choses  in  action;  attorney  cannot  pur- 
chase adverse  title;  ohamperty  and 
maintenance.  9:  90 

Agreement  with  client  (brieQ  21 :  868 


8:  747 


IHDBX  to  NOTIB8. 


ATTORNET8.— Continued. 

QuanhLm  m&ntit  on  invalid  contraota  be- 
tween attorn^  and  client  (brief)  8:  681 

Mortgage  obtained  by  attorney  on  client's 
property,  validity  of.  (brief)  9:  781 

Power  of  attorney;  cannot  bind  client  out 
of  court;  power  to  submit  to  arbitrap 
tlon.  (brief)  7:  668 

Lien  of,  dlamlBsing  action  without  bis  con- 
sent (brieO  2: 708 

ATTORNEYS'  FBE8. 
Stipulations  for.  1:  646,  8: 

60,  7:  446,  (brief)  14:  688,  (brieO  17:  696 

AUCTION. 

Right  of  auctioneer  or  officer  conducting 
sale  to  make  bids:— (I.)  on  their  own 
account;  (a)  auctioneers;   (p)  sherifFs, 


AUCTION.— Continued. 

commissioners,  clerks,  constables,  etc.; 
(II.)  for  third  party.  20:  608 

Effect  of  preventing  or  checking  bids  upon 
the  validity  of  sales  at  auction  :--(I.) 
general  rule;  (II.)  qualifications  and 
exceptions  to  the  rule;  (III.)  English 
cases.  dO:  546 

ElTect  of  representations;  vendor  held  to 
strict  compliance  with  contract. 

(brief)  10:  666 

Rights  of  vendee  at  9:  668 

AUDITORS. 

Appointment  of,  In  writs  of  entry. 

(brief)  6: 288 
AVERAGE. 
Contribution  of  passengers'  effects.     2:  287 


B. 


BAGGAGE. 
See  Ca&risrb. 

BAIL. 

Indemnity  to,  in  crhninal  cases.  14:  78 

Right  of  sureties  on  bail  bond  to  pursue  their 
principal  into  another  state  for  the  pur- 
pose of  arresting  him.  14:  606 
Admission  to,  on  arrest  for  crime,  a  consti- 
tutional right;  form  of  recognizance;  in 
capital  ofnenses;  in  cases  of  homicide; 
proof  insufficient  to  justify  denial  of; 
discretion  of  court  conclusive  on  appeal. 

10:  847-849 

BAILMENT. 

LeUinff  of  horse  for  hire.  12:  897 

Implied  warranty  of  horse  or  vehicle. 

19:288 
Liability  of  bailee  for  negligence. 

(brief)  16:  679 

Of  gratuitous  bailee.  10: 481 

Conversion  by  bailee;  necessity  of  demand. 

1 :  818 
By  letting  to  hire;  carriers  as  bailees.  6:  619 

BALLOT. 
See  V0TXB8  AND  ELscnoNa 

BANKRUPTCY. 
Foreign  bankrupt  an^  insolvent  laws. 


1:120 

Effect  of  foreign  proceedings.  1 :  121,  2:  99 
Power  of  bankrupt  to  sue.  (brief)  1 :  848 
Effect  of  discharge. 

(brief)  4:  663,  (brief)  8:  628 
Debts  not  provable  not  discharged. 

(brief)  7: 418 
BAKES. 

Gift  of  Money  in,  see  Gift. 

Kinds;  powers  of.  (brief)  1:  826 

Savings  banks  distinguished  from  banks  of 
depodi.  1 :  786 

Banking  customs: — as  to  maturity  and  pay- 
menl;  demand  and  notice;  as  to  days  of 
grace;  as  to  collections;  as  to  checks; 
miscellaneous  cases  as  to  custom  and 
usage;  necessity  of  knowledge  of  usage ; 


BANES.— Continued. 

effect  of  usage  to  bind  bank;  what  suffl- 
*cient  to  establish  usage.  21:  440 

Constitutionality  of  statute  prohibiting  pri- 
vate banking.  16: 477 

Purchase  of  notes  and  bills  by,  as  distin- 
guished from  discounting:— what  is  dis- 
counting; whether  discounting  includes 
buying  and  selling;  application  of  usury 
laws.  16: 238 

Validity  of  statutes  as  to  illegal  interest  or 
discount  by.  (brief)  29 :  68 

Deposit  tickets  given  by.  17:680 

Cashier's  check;  deposit  of  drafts  or  checks. 

(brief)  2:  275 

Failure  of,  as  creating  liability  of  executor 
or  trustee  for  loss  of  funds:— deposit 
awaiting  investment ;  continuing  deposit 
made  by  testator;  requisite  character  of 
deposit;  deposit  contrary  to  order  of 
court;  losing  control  of  funds;  loss 
caused  by  war.  14: 103 

When  a  deposit  is  special  so  that  the  title 
remains  in  the  depositor.  16:  616 

Recovery  back  of  special  deposit.       4:  828 

Liability  for  conversion,  by  cashier,  of  special 
deposit.  (brief)  17:  822 

Liability  of,  for  refusal  to  pay  check,  when 
having  funds  therefor.  16:  184.  See 
also  Chbcks. 

Pass  book  as  evidence  of  right  to  draw 
money;  paying  out  customer's  funds. 

12:791,18:787 

Lien  on  deposits.  6:  226,  (brieO  8:  46 

Relation  to  depositors.  2:  491 

9: 108,  12:  791,  18: 870,  (brief)  12:  808 

Proof  of  depositor's  account,    (brief)  7:  491 

Payment  by  savings  bank  to  wrong  person. 

(brief)  11:  795 

Application  of  depositors'  money. 

4:  111,  (brief)  10:  46 

Liability  to  depositors  for  payment  of  altered 
or  raised  check  or  forged  paper.  2:  96, 
7: 696,  849, 12: 791,  (brief)  14: 820,  (brief) 

16: 102 

Knowledge  of  depositors'  signature.    6:  724 

Collections,  what  agent  may  accept  in  pay- 
ment. 2: 491 


IZTDBX  TO  NoiSIb 


BANES. --Ck>ntinued. 

Bights  and  Hablllties  arising  from.   8:  699, 
4:  422,  7: 852, 8: 42,  (brie!)  7:  864,  (brief) 

18:242 
Collecting  bank  as  agent  of  owner. 

2:  699,  8:  42 
Insolvency  of  collecting  bank.  7: 852 
Right  of  owner  to  control  proceeds. 

(brief)  7:  569 
Ownership  of  check  deposited  for  collec- 
tion, (brief)  17:  292 
Indorsement  "  for  collection." 

7:862,8:42 
Paper  indorsed  in  blank;  restrictive  in- 
dorsement; passing  of  title;  application 
of  proceeds ;  effect  of  advances  and  over- 
drafts; effect  of  custom  or  course  of 
dealing;  revocation  of  agency;  repudia- 
tion of  doctrine  of  subagency  of  collect- 
ing bank;  n^lect  or  oefault  of  corre- 
spondents and  agents;  debts,  liabilities, 
etc..  of  collecting  bank.  7:  852 

Transmission  of  money  for  benefit  of  third 
party.  4: 828 

Taking  check  to  pay  draft  held  for  collec- 
tion, (brief)  21:  758 
Setoff  by  or  against  insolvent  bank.  47 :  456 
Right  to  set  off  unmatured  claim  against 
deposit  account  of  insolvent  debtor: — 
in  case  depositor  dies  insolvent;  effect 
of  presentation  of  check  against  the  fund. 

16:  710 
National;  attachment  by  creditors;  lien  on  as- 
sets. 6:  226 
In  liauidation.  1 :  781 
Unliquidated  cross-demands.                9:  560 
Liability  of  savings  banks  directors.  2: 583 
Care  required  of  Mnk  directors  as  to  corpo- 
ration and  stockholders;  as  to  third  piu*- 
ties.                                                15: 805 
Powers  of  cashier  or  director,  (brief)  20:  780 

BARK. 
Oral  contract  for  sale  of.  19:  721 

BASTARDY. 

Legitinlation  of  Child,  see  Parbht  and 
Child. 

Prosecution  for.  (brief)  17:  714 

Nature  of  the  proceeding.       (brief)  19:  868 

BENEFIT  SOCIETIES. 

See  also  Associations. 

Benefit  Certificates,  see  Insurance. 

What  are;  purposes  of;  uUra  tiret;  as  insur- 
ance companies.    2:  420.    See  also  In- 
surance. 
Property  rights.  2:  841 

Enlarged  powers  conferred  by  statute.  4:  882 
Power  to  make  by-laws;  amendment  and  re- 
peal. 8:409 
Dissolution  of.  2: 549 
Members  of,  not  creditors.       (brief)  7:  210 

BETTING. 

Legality  of  wagers;  on  elections;  liability  of 
stakeholder.  18:859 

BICYCLES. 

Regulation  of  bicvcle  riding.  19:  682 

Collision  with  pedestrian;  how  far  an  assault. 

(brief)  8:  221 
BILL. 
See  Statutes. 


BILLS  AND  NOTES. 

Alteration  of,  see  Alteration  of  Instru- 
ments. 

Bank  Checks,  see  Checks. 

What  Law  (Governs,  see  Conflict  of  Laws. 

Evidence  as  to,  see  Evidence. 

Payment  of  or  by,  see  Patment. 

Liability  on.  When  Made  by  Agent,  see  Prin- 
cipal AND  Agent. 

Suretyship  on,  see  Principal  and  Surety. 

What  are.  (brief)  5:  747 

Form  of.  (brief)  8:  866 

Effect  of  custom  upon  law  regulating. 

girief)  8:  278.    See  also,  as  to  Banking 
ustoms,  21:  440 

Certainty  as  to  payment ;  payment  in  money 
only;  orders.  .    8:  60 

NegotiabUity  of.    7:  587,  8:  898,  (brief)  8: 

192,  (brief)  12:  141,  483 
Of  note  payable  in  foreign  money.  20:  481 
Effect  of  stipulation  for  attorneys'  fee. 
1:  546,  850.  7:  445,  (brief)  7:225,  (brief) 

17:  596 
As  affected  by  provision  for  exchange. 

(brief)  21 :  178 
Note  payable  *'on  or  before"  a  certain 
date.  11:  749 

Seal  attached  to;  effect  of  addition. 

11:888 

Payable  to  estate  or  heirs.  6:  848 

Ratification  of  sealed  note.      (brief)  8:  521 

Taking  effect  from  delivery.  6:  469,  18:  52 

CfOnsideration,  implication  of.  12:  845 

Want  of,  as  a  defense.  1 :  594 

False  representations  as  to.  10:  676 

Maturity;  extension  of  time  upon,  when 

last  day  falls  on  Sunday.  14:  120 

Effect  on,  of  clause  in  mortgage. 

(Mef)  19:  673 

Of  L  O.  U.  (brief)  7:  892 

Validity  in  general  7:  706 

Validity  of  notes  given  for  patent-rights: 

— ^where  the  patent  is  invalid;  failure 

of  consideration;  as  to  recording  and 

defective  assignments;  as  to  notice  to  the 

holder  affecting  the  validity  of  the  note; 

as  to  statutory  restrictions.         20:  605 

Note  given  for  Bohemian  oats. 

6:  501,  (brief)  8:  477 

Fictitious  party  to.  6:  625 

Bona  fide  holder,  protection  of,  presumption 

in  his  favor:  knowledge  of  facts.  10:  676 

How  far  the  surrender  of  a  pre-existing 

debt  constitutes  consideration  for. 

(brief)  9:  607,  850 
Rights  of  bona  fide  purchaser  of  note  de- 
clared void  by  statute.  16:  45 
Of  note  given  for  illegal  consideration. 

(brieO  7:  706 
Constructive  notice  to  purchaser  after  ma- 
turity. 8:  759,  12:  41 
Purchase  as  cutting  off  equities;  unlawful 
use  of  draft  by  agent  of  drawer. 

(brie0  9:  850 
What  notice  sufficient  to  destroy  bona 
fides  of  Durchase.  (brieO  9:  674 

Of  note  indorsed  for  accommodation. 

(brieO  6:  674 
Transfer  without  indorsement. 

7:  888,  (brief)  19:  717 

Indorsement,  effect  of.  1:  648.  712,  5:  608, 

I  (brief)  2:  428,  (brief)  8:  759 


In  INKS,  TO  If  OTBi. 
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BILLS  AND  NOTES.— Continued. 

For  coUecstion.  8:  (199.  8:  42 

Effect  of  restrictiYe  indonements. 

12:  870,  (brief)  8:  44 
LiabUi^  of  a  Btranser  who  indorses  oom- 
mercial  paper  before  deUverv: — distinc- 
tion between  negotiable  and  non-nego- 
tiable instruments;  presumption  as  to 
date  of  signature ;  intention  of  the  par- 
ties controls  liability;  intention  may  be 
shown  by  parol.  18:  88 

Indorser  cannot  question  maker's  signa- 
ture. 12:  484 
Liability  of  indorser  to  payee. 

(brief)  8:  709 
Payment  by  indorser;  right  of  indorser 
against  maker;  payment  by  note;  rights 
ox  maker  and  indorser  inter  9ese. 

(brief)  10:  645.    See  also  PAYnNT. 

Acceptance.  1:  648,  7:  209 

Of  forged  paper.  7:  596 

Promise  to  accept.     2:  709,  (brief)  7:  209 

By  telegram;  payable  at  banking-house. 

2:  709 
Accommodation  note.  1:  817 

Liability  of   accommodation   maker  on 
note  transferred  after  maturity. 

(brief)  19:  764 
Right  of  action  at  law  on  lost  bills  and 
notes: — non-neffotiable paper:  presump- 
tions; negotiable  paper;  paper  overdue 
or  otherwiBe  subject  to  equities;  action 
airainst  indorser;  loss  pending  acUou; 
destroyed  bill  or  note.  16:  206 

<7on  tract  not  to  use.  (brief)  5:  48 

Presentation,  demand,  and  notice. 

6:588,  12:  r27 
Waiver  of  demand  and  notice. 

(brie06:667 
Notice  of  dishonor;  necessity  of. 

5:  588,  12:  727,  (Inrief)  10:  70S 

Care  as  to  address  of  notice.  (brieQ  20:  495 

Place  of  demand.    12:  727,  (brief)  11 :  295 

Protest,  time  for.  (brief)  15:  640 

WaiTcrof.  (brief)   20:96 

Release  of  surety  on  promisso^  note. 

(brief)  6:  689 

Of  Joint  maker.  (brief)  6:  596 

Ownership  of  draft  discounted,  (brief)  5:  801 

Conversion  of.  2: 449 


BLACKLISTING. 
Injunction  against. 


20:842 


BLANK. 

For   name   in   certificate  of  acknowledg- 
ment. 19:  279 
In  lease,  effect  of.                      (brief)  8:  880 
Filling  of  blanks.           6:  469,  (brief)  1 :  786 

BLASTING. 

Duty  of  thoee  engaged  in,  as  to  the  safety 
of  others.  17:  729 

Injuries  to  lands  and  buildings  from;  in 
railwav  construction.  17:  220 

Liability  for,  when  done  l^  independent 
contractor.  14:  830 

BOARD  OF  TRADE. 

See  also  Stock  and  Produce  Exchanob. 

Regulation  of  business;  discriminaUon  by, 

in  giving  information.        (brief)  2:  411 


BOHEMIAN  OATS. 

Notes  for.  6: 501,  (brief)  8:  477 

Fraud  in  contract  for  sale  of.       6:  498,  501 

BONA  FIDE  PURCHASER. 

See  Bills  asd  Notes;  Corfohations; 
EsoBOW;  Ikcoicpetbnt  Persons; 
Mortgage;  Vendor  and  Pdrghabbr. 

BONDS. 
See  also  Intoxicating  Liquors. 

Of  indemnity;  ▼alidity  of  execution.  6:  278 
What  essential  to  bind  surety.  8:  486 

Delivery  essential  to  validity,   (brief)  7:  740 
Conditional  signing  by  surety;  liability  upon 
delivery  without  compliance  with  con- 
dition, (brief)  7:  745 
Of  cashier;   liability  of  sureties  for  mis- 
appropriations of  property. 

(brieO  14:  218 

Of   officer;   liability  of  surety;   erasures; 

estoppel.  (brief)  8:  786 

Of  county  treasurer;  actions  upon;  right 

to  bring;  liabilities  of  sureties. 

(brief)  5:  786 
Suits  on  official  bonds  for  trespasses  or  un- 
authorized acts  of  officers  done  colore 
officii: — ^liability  of  sureties  where  the 
officer  has  no  writ,  or  acts  under  a  void 
writ;  oppression  in  office;  fraud  of 
officer.  21 :  788 

Penal  bond;  recovery  on.  9: 118 

Of  public  corpOTations;  nature  of.       1:  787 
Of  municipality;  power  to  issue. 

5:  726,  (brief)  2: 242,  (brief)  4:  648 
Vote  to  authorize  issue  of.  (brief)  14: 408 
Recitals  in. 

fbrief)  2: 242,  (brief) 4:  648,  (brief)  8:  861 

In  aid  of  railroads.  5:726 

False  representations  to  induce  vote  for 

railroad4dd  bonds.  (brief)  18:  811 

Rights  of  purchasers. 

(brief)  4: 637,  648,  (brief)  8:  861 
Action  to  cancel;  when  maintainable. 

(brief)  8:  249 

Interest  on,  where  payable,   (brief)  6:  686 

Coupons,  character  of;  negotiability.  1:  299 

Past-due  coupons  attached.  2:  868 

As  distinct  and  separate  instruments. 

6:563 
BOUNDARIES. 

Rivers  and  lakes  as  state  boundaries.  15: 187 
Location  of;  fixing  by  estoppel.  1:  622 

On  highways.  4:  622,  7:  548 

Of  grant  bordering  on  stream.  10:  207 

On  non-navigable  waters. 

8:  578.  (brief)  18:  670 
Of  lands  by  navigable  waters;  rights  of  ri- 
parian proprietor. 

(brief)  12:  487,  (brief)  14:  861 
Property  rights  in  trees  on.  21:  729 

Equity  Jurisdiction  as  to.  (brief)  18 :  86 

BOUNTIES. 

To  soldiers;  decisions  under  various  state 
statutes.  10: 202 

BOYCOTTING. 
See  Conspiracy. 

BREACH  OF  PROMISE. 

Of  marriage.  10:  584 

Defense  based  on  disease.  16:  581 


iriU 


Inbez  io  Novae. 


BREACH  OF  THE  PEACE. 
Deflnedr  examples  ot  18: 168 

BRIBERY. 

By  gift  to  pubUc;  for  street  Improvements. 

14:62 
By  bonus  to  secure  location  of  county-seat. 

15:609 
Of  TOters  at  elections.  6: 317 

Of  public  officer.  6:  814 

BRIDGES. 

Approaches  of  a  bridge  as  part  of  it  20: 410 

Negligence  in  respect  to ;  liability  for  injuries 

caused  by  deiects  of;  extraordinary  use. 

18:851 
Liability  for  defective  condition  of. 

(brief)  10:  866 
Over  navigable  waters,  legalized.        2: 640 

BROKERS. 

Police  regulation  of  brokers.      (brief)  1:  68 
Character  of  agency.  4:  892 

In  real  estate;  employment  of;  exclusive 
agency:  right  to  commissions  on  ex- 
change of  property.  10: 108 
Exclusiveness  of  agency.           fbrief)  6:  720 
Power  to  bind  principal.           (brief)  6: 681 
Doctrine  as  to  pledge  In  case  of  purchase  on 
margin.                             (brief)  21 :  102 

BUILDING  AND  LOAN  ASSOCIATIONS. 
Power  to  borrow  monev.^  11 :  847 

How  far  loans  are  usurious. 

18: 129,  (brief)  8:  289 


BUILDINGS. 

As  Fixtures,  see  F1ZTUBS& 
Lateral  Support  for.  see  Lateral  Suppobt. 
Injury  to,  by  Blasting,  see  Blasting. 
Defective  Condition  of,  see  NaoLiGBxroB. 
Liability  of  Landlord  or  Tenant  as  to,  see- 
Lahdlobd  arp  Tbnant. 

Constitutionally  of  police  regulations  con- 
cerning. 16:  4fX> 

Municipal  control  over  erection  of  wooden 
bufidinffs.  12: 160, 18: 481 

.Yalidity  of  building  regulations. 

(brief)  7: 649' 

BURDEN  OP  PROOF. 
See  BviDSNCB,  IL 

BURIAL. 

Rights  and  duties  In  regard  to;  right  to  con- 
trol disposition  of  body. 

14:  86,  (brief)  19:  66a 

BUSINESS. 

Regulation  of,  see  OoNSTrnmoNAL  Law,  IL 
What  constitutes.  14:  629' 

BUSINESS  ENTERPRISES. 
Appropriations  of  public  funds  for.  14: 474 


BY-LAWS. 

See  also  Cobfosationb, 
Defined. 


8:26^ 


0. 


CARRIERS. 

I.  Ik  General. 
II.  Of  Passbmobbs. 
III.  Of  Frbioht. 

I.  In  Gbnbbal. 

Who  are  common  carriers.    0:  619,  10:  416 
Distinction  between  carriers  of  goods  and 
passengers.  2:  88,  252 

Oomoinations  between  railroads  to  prevent 
competition;  illegality  of;  state  Juris- 
diction and  control  over. 

1:  849,  (brief)  9:  689 
Discrimination  by;  ri^ht  of  carrier  at  com- 
mon law  to  discriminate  between  pas- 
sengers or  shippers. 

18:  106,  (brief)  18:  221 

Duty  to  ^ve  equal  facilities  to  express 

companies.  18:  898 

Discrimination  as  to  hackmen  and  other 

solicitors    of    patronage    at     depots, 

18:  848 
8:  661,  4:  381 
As  to  classes  of  freight;  between  local 
and  through  transportation;  effect  of 
different  delivery  stations;  agreement 
for  rebates;  special  rates;  reasonable- 
ness of;  recovery  back  of  excess  of 
freight  paid.  9:  764 

Under  Interstate  Commerce  Act;  classifi- 
cation; preference;  as  to  localities.  2: 444 
State  regulation  of  fares  and  freights. 

11:  462 


wharves,  etc. 
When  Justified. 


CARRIERS. —Continued. 

II.  Of  Pabsbnobrs. 

Duty  to  passenger.     1:  682,  8:  684,  8:  67$ 

Care  and  dfligence  requited.    2:  88,  6:  241, 

11:  720,  (brief)  16:  826,  (brief)  18:  479. 

764,  (brieO  19 :  818,  (brief)  20  :  682,  811» 

Proper  treatment  of  passenger.  8:  188- 

Not  liable  as  insurers;  inevitable  accident; 

negligence,  what  is.  2:  26S^ 

Liability  for  personal  injury  by  collision 

between  carriers.  1:  681 

Reasonable  rules  for  carriage  of  passengers. 

6:  817.  7:  111.  (brief)  2:  490 
Effect  of  rules  of  street  railways. 

(brief)  16:  846,  847 
Duty  toward  drunken  passengers. 

(brief)  6:  24» 
Liability  for  defects  in  cars  and  appliances. 

2:  88 
Liability  as  to  passenffer  on  sleeping-car: — 
(I.)  liability  of  sleeping-car  company; 
(a)  for  baggage;  as  innkeepers;  as  com- 
mon carriers;  for  negligence;  (b)  extent 
of  liability  for  baggage;  effect  of  notice;, 
(c)  continuous  passage:  (d)  ejectment 
and  refusal  of  accommodation;  (e)  per- 
sonal injuries;  (IE.)  liability  of  railroad 
company.  21:  289,  (brief)  20:  817 

Using  track  of  another  company. 

(brief)  2:  608- 
Liability  of  ship  for  mistake  of  physician. 

(brief)  16:  16^ 


iMmOL  TO  ISfQfSEB. 


ix 


CARRIERS.— Contiott^d. 


SUpalations  in  pML     1:  (KX),  (brief)  5:  846 
LiabiH^  for  torU.  12:  118,  887 

For  misconduct  of  serTant.  8:  634 

JJabUitr  lor  asBanlt  on  p&Menger. 

(MeO  7:  854,  (brief)  14:  7Q8 
Aflsault  on  pMseneer  in  depoL 

(brief)  6:  442 

Dnty  of,  to  protect  passenger  from  assault 

hy  fellow  passeDgsr.  16:  627 

False  arrest.  14:  791 

"Who  are  passengers.  2: 166,  7:  687. 

11:790,  (brief)  11:  174,  (brief)  21:  559 

Relation  of  person  carried  without  ticket. 

(brief)  20:  828 
Express  messeneers  as  passeogers.  11:  488 
Liability  of  railroad  companies  for  inju- 
ries reoeiYed  by  postal  clerks  on  their 
trains: — as  to  liability  generally;  relief 
from  liability  by  statute. 

19:889,  (brief)  10:  88 
Inability  to  person  wrongfully  on  train; 
eilect  of  consent  of  conductor  to  such 
presence.  (brief)  6:  410 

Riding  on  construction  train,  (brief)  8: 156 
Rights  and  liabilities  of  parties  when  pas- 
senger temporarily  leaves  vehicle  before 
completion  of  the  Journey;— at  regular 
stations;  at  sidings  and  coalinff  stations; 
leaving  to  avoid  anticipated  danger; 
leaving  to  rectify  mistake  in  taking 
train,  etc.  15:  891 

Assumption  of  risk  by  civil  engineer  riding 
on  train;  liability  for  defective  track. 

(brief)  4:  288 

On  freight  trains,  what  risk  is  assumed  by  a 

passenger  on: — as  to  Jerking  the  cars  in 

starting  or  stopping;  risk  in  stock  car; 

degree  of,  care  required  in  other  cases. 

^  19:  810 

H^llgence  of  passenger.  7:  111,  8:  678 

Passengers  on  car  platform.  12: 129 

Passenger's  negligent  exposure  of  person 

at  car  window:— question  of   law  or 

fact;  passengers  on  street  cars. 

16:91,  (brief)  6:  657 
Passenger's  riding  in  bagj^age  or  express  car 
as  contributory  negligence: — violation 
of  rules;  where  rimns  in  such  car  did 
not  contribute  to  acddent;*  power  of 
conductor  to  waive  rule. 

16:  681,  (brief)  6: 706,  (brief)  7:  848 
Injuries  in  getting  on  and  off  railroad 
trains: — ^injuries  received  by  persons 
assisting  passengers  on  board  the  cars; 
as  to  rights  of  persons  assisting  passen- 
gers on  boara;  parties  compelled  to 
alleht;  children  Jumping  on  and  off 
trains  in  motion;  boarding  moving 
train;  alightins  from  moving  trains: 
(a)  generally;  (b)  alighting  after  being 
warned;  (c)  ffettinff  off  before  train 
•tops;  (d)  getting  off  where  train  makes 
preliminary  stop;  (e)  where  train  does 
not  stop;  (f)  where  party  is  directed  by 
conductor  or  employ^  to  alight;  (g) 
alighting  from  a  train  in  motion  where 
it  had  stopped  sufficient  time  at  station ; 
(h)  where  time  is  not  given  passenger  to 
alight.  21 :  854,  (brief)  4:  483,  632,  (brief) 
7:  688,  (brief)  12:  480,  (brief)  14:  76 
In  stepping  from  cable  car.   (brief)  7: 819 


CARRIERS.— Continued. 

Ejecting  passenger  from  train. 

12:337,8:738.5: 
817,  9:  688,  11:  482,  720,  (brief)  21:  64» 
Drunk  and  disorderly  passenger. 

1:518,8:80 
For  refusal  to  pay  fare. 

1:  518,  12:  823,  (brief)  18:  59ft 

Right  of  passenger  to  i>ay  fare  after  train 

begins  to  stop  for  purpose  of  ejecting 

him.  16:  sS 

Payment  of  back  fare  for  distance  already 

ridden  as  condition  of  being  carried 

further.  16: 55 

Exposure  of  drunken  passenger  to  danger 

by  ejection  from  car.  19:  827 

Duty  to  assist  passenger  in  landing  safely. 

11:  86T 
Passengers  carried  beyond  destination. 

7:111 
Regulations  as  to  use  of  depot  and  grounds. 

8:753,18:848 
As  to  admission  of  passenger  to  train- 
house.  16:  44^ 
Stations;  announcement  of  stations  by  car- 
riers:—duty  to  make;  effect  of;  as  to 
change  of  cars.  15:  847 
Negligence  regarding  stations.  1: 157 
Stopping  and  starting;  duty  of  conductors  in 
stopping  and  starting  trains: — length  of 
stop;  signals;  starting  of  train.     18:95 
Duty  to  person  entering  vehicle  to  assist 
passenger.                                     15:484 
Fare;  validity  of  extra  charge  for  passenger 
fare  when  paid  upon  train. 

20:488,  (brief)  6:  580 
Tickets;  stipulation  in.  12:  840 

',    Assignability  of  railroad  ticket.        18:  55 
-'  'r  How  far  ticket  may  be  used  for  passage 
after  expiration  of  time  limited.  16:  471 
Regulations  as  to;  ticket  as  a  receipt;  exhi- 
bition and  surrender  of  ticket;  terma 
and  conditions  on  ticket;  lost  ticket. 

5:817 
Round-trip  tickets.  2: 185 

Through  tickets.  2: 185 

Effect  of  provision  in  ticket  for  continuous 
passage.  (brief)  16:  81^ 

As  evidence  of  contract.       (brief)  17:  801 
Approaches  and  platforms;  duty  to  main- 
tain safe  approaches  beyond  its  own 
premises.  16: 59& 

To  whom  railroads  owe  the  duty  of  keep- 
ing station  platforms  safe.  20 :  527 
Measure  of  care  which  a  carrier  must 
exercise   to   keep   platforms   and   ap- 
proaches safe:— the  two  principal  rules; 
explanation  of  the  first  rule;   various 
statements   and   explanations   of    the 
second  rule;  o^er  rules;  distinction  be- 
tween places  which  must  be  used  and 
others;  illustrations.  20:  520 
Duty  as  to  platforms  and   approaches, 
generally.  3: 74, 
6: 198.  7:  111,  687,  (brief)  7: 44,  436 
Duty  as  to  lights  and  guards. 

3:'74,  6:193,  7:688 
Duty  in  regard  to  platforms  at  flag  sta- 
tions. (brief)7:68» 
Duty  as  to  persons  approaching  mail  car 
to  deposit  letters.               (brief)  1 : 1 187 
Passenger's  property;  liability  of  passenger 


Ihdbz  to  Notm. 


CARRIERS.— Continued. 

carrier  transporting  merchandise  in- 
trusted to  it  by  passenger.  14: 615 


Liability  for  baggage;  what  is  baggai 
8. 842. 11 :  759,(brlef)  8: 287,  (brief)J9 

III.  Of  Freight. 


:&1 


Rights,  duties,  and  obligations  in  general. 

1:  702. 

2:  102. 8:  842,  424,  6:  587, 6:  849, 10:  415 

Liability  for  goods  in  transit;  inquiry  as  to 

value;   extent   of   liability;    effect   of 

seizure  by  judicial  process.  18:  88 

When  does  theiiability  of  a  railway  carrier 

of  goods  cease  to  be  that  of  a  carrier:— 

the  two  rules;  the  Massachusetts  rule; 

the  New  Hampshire  rule;   reasonable 

time.  17: 691 

Defense  of;  act  of  Gk)d  as  excuse;  exception 

in  contract;  inevitable  accident.  11:  616 

Delays  caused  by  mobs  and  strikes. 

4:  545,  9:  888 
Ooo<}s  taken  from  carrier  on  legal  process. 

9:268 

Conversion  by.  2:  80 

Payment  or  tender  of  freight  charges  as  a 

condition   precedent  to  an   action  of 

trover  against  carrier. 

21:117,  (brief)  21: 119. 128 
By  water,  responsibilities  of.  2: 178 

Recovery  for  loss  or  destruction  of  cargo. 

2:178.8:424 
Bill  of  lading  a  receipt  and  contract.  4:  246 
Cannot  contradict  bill  of  lading. 

(brief)  9:  268 
Restriction  in  bill  of  lading.  6:  849,  10:  415 
Lien  for  freight.  4:  876 

Contract  to  deliver  at  a  designated  point. 

10:  415 
Transportation  contract  made  by  agent 

9:888 
Agreement  to  restrict  liability.  18:  518. 
8:  342.  424.  6:  849.  7:  214,  9:  449.  10: 
419,  (brief)  4:  801,  (brief)  9:  458,  (brief) 
10:  608.  (brief)  16:  89,  (brief)  17:  118 
Right  to  limit  common-law  liability  by 
contract  in  the  absence  of  negligence. 

18:  527 
Power  to  limit  amount  of  liability  in  cases 
of  negligence.       14:  488,  (brief)  19:  764 
Contracts  for  reasonable  exemptions. 

18:  862 

Limiting  time  to  brine  suit.  8:  842 

Regulations  requiring  notice  of  loss  of 

property.  (brief)  8:  129 

Effect  of  shipper's  taking  receipt  with 

limitation-of  •liability  clause. 

(brief)  9:  458 
Connecting  carriers,  rights  and  liabilities  of. 

8:  766.  4:  876.  545,  6: 

849,  7:  214,  9:  888. 10: 415,  (brief)  7:  280 

Joint  liability.  9:  838 

As  to  livestock.  9: 450 

Misdelivery.  1:  650,  6:  849 

Negligent  delivery  of  goods;   right  of 

innocent  purchaser.  (brief)  6: 611 

Delay  of  consignee  in  unloading. 

(brief)  18:  825 
Of  livestock,  duties  and  liabilities. 

2:  75,  4:  545 

Duty  to  furnish  cars  for  transportation 

and  safe  mode  of  delivery;  duty  to  feed 

and  water  stock;  responsibility  of;  for- 


CARRIERS.— Contiiiued. 

warding  by  connecting  line;  damages 
for  failure  to  transport;  liability  for  de- 
lay in  shipment  and  delivery;  liability 
for  miscarriage  and  wrongful  delivery; 
damages  for  negligent  loss  or  injuries; 
notice  of  claim  for  damages;  not  liable 
for  accidents;   contracts  limiting  lia- 
bility. 9:  44^-452 
Extraordinary  unloading  of  livestock  in 
transitu.  14: 560 
Duty  to  switch  off  cars  with  livestock  in 
case  o#  emergency;  liability  as  for  un- 
suitable car.                      (brief)  16:  584 
Duty  to  furnish  proper  cars.              12:  746 
Insurance  on  goods  shipped;  right  of,  to 
benefit  of  insurance.          8: 424,  6:  805 
Subrogation  of  insurer.  8:  424 
Rates  of  freight;  long  and  short  hauls;  in- 
terstate  regulations;   duty   to  public; 
reasonableness  of  rates  for  local  traffic; 
through  rates;  connection  with  bridge 
company;  refusal  to  furnish  cars. 

12:  486 
Cannot  charge  extortionate  rates  or  make 
unjust  discrimination,  (brief)  9:  764.  See 
also,  as  to  Discrimination,  tupra,  I. 
Right  to  contract  for  rebates. 

(brief)  18:  70 

CARRYING  ON  BUSINESS. 


What  constitutes. 


14:  529 


CARRYING  WEAPONS. 

Constitutionality  of  laws  restricting  right. 

14:600 
CASE. 

Liability  for  inducing  another  to  break  con- 
tract with  third  person: — fundamental 
principles;  malice  as  gist  of  action;  con- 
tracts generally;  between  master  and 
servant  21: 288 

At  common  law;  what  action  founded  upon. 

11:547 
CASES  SUBMITTED. 

Under  New  York  Code.  4: 685 

CELEBRATIONS. 

Appropriations  ol  public  money  for. 

14:  474 
CERTIFICATE  OF  DEPOSIT. 

Maturity  of: — certificates  or  receipts  given 
by  others  than  bankers.  15:  886 

CERTIORARI. 

Use  of  writ;  to  review  on  habeas  corpus. 

10;  248 
Returns  to;  hearing  on;  use  of. 

(brief)  5:  884 

From  supreme  court  to  review  action  of 

county  commissioners  in  establishing 

voting  precincts.  (brief)  10:  589 

CHAMPERTY. 

Contract  between  attorney  and  client. 

1:  616.  4: 118.  9:  90.  (brief)  16:  728 
Champertous  contracts  of  laymen: — for  the 
prosecution  of  suite;  for  the  defense  of 
suits;  contemplated  litigation  as  an  ele- 
ment; effect  of  interest;  relationship. 

14:745 
Collateral  champerty  as  a  defense.  14:  785 
In  conveyance  of  land  held  adversely. 

(brief)  7: 665 


Ihbbx  to  Novbb. 


CHARITIBS. 

Tazee  on,  floe  Tazbb. 

Origin  of;  doctrine  of  charitable  uses;  where 
reoc^lzed.  8: 145 

Statute  (3  Elizabeth.  1: 417,  5:  83 

Favored  in  law.  4: 090,  6: 611 

What  are  public  charities.  1:  417,  8: 145, 
5:  88, 104.  6:  84, 12: 414,  (brief)  19: 419. 

(brief)  20:  847 
What  are  not  public  charitiee.  5:  87 

Oifts  to  promote  public  good.  5:  88,  104 
For  reli|^ou8  purpoees.  8: 145,  5: 104 

Oift  for  educational  purposes.  5: 104,  858 
Purposes  of  trust;  when  separable.  5: 104 
Condition  in  gifts  for.  (brief)  12: 110 

Secret  trusts  for.  20:  405 

Discretion  of  trustee. 

(brief)  11 :  716,  (brief)  14:  84 
Uncertainty  and  indeflniteness. 

6:  88,  12:  414,  (brief)  21:  455 
Uncertainty  in  beneficiary.      8: 145,  4:  699, 
5: 88,  (brief)  11: 210.  (brief)  15:  285 
Bequests  to  incorporated  and  unincorporated 
societies.  8: 145 

"ESect  of  subsequent  incorporation  to  make 
Talid  a  gift  to  an  unincorporated  asso- 
ciation:— ^future  incorporation  provided 
for  or  contemplated.  14:  410 

If  unicipal  corporation  as  trustee  of  charity. 

14:  69,  (brief)  12: 110 
Chancery  Jurisdiction.  1: 417,  5:  88 

CJv  pre»  doctrine.  6: 147, 

5:  88,  (brieO  19: 419,  (brief)  21: 455 
Doctrine  not  usually  adopted  in  the  con- 
struction of  wills;  disUnction  between 
charitable  and  other  trusts;  kw  against 
perpetuities  as  applied  to  charitable 
trusts;  charitable  trusts,  when  void; 
when  trusts  result  to  testator's  l^^tees 
or  next  of  kin;  Legislature  may  transfer 
title  to  catui  que  truit;  public  charitable 
use  not  presumed;  dedication  to  public 
charities;  failure  of  trustee;  intent  of 
testator;  devising  sdieme;  changing 
object;  beneficiary  not  in  being.     5: 83 

CHATTEL  MORTGAGES. 

See  MOBTGAGH. 

CHECKS. 

Rights  and  Duties  of  Banks  as  to,  see  Banxs. 
To  Defeat  Garnishment,  see  Gabnishmbnt. 
Gift  of,  see  Gift. 
Payment  by,  see  Paticent. 

What  are.  7:  489,  (brief)  6:  747 

Nature  of;  as  equitable  assignments. 

7:  595,  11:  528 

Payment  of;  demand.  7: 489 

Acceptance  of,  not  ipsofaeto  payment.  9:  263 

Duty  of  banker.  6:625 

Time  for  presentation ;  ordinary  mode ;  when 

stale  or  overdue;  reasonable  time  on. 

18: 48,  (brief)  2:  498,  (brief)  7:  491 

Limitation  of  actions  on.  22: 110 

Open  to  defense  of  want  of  consideratioD ; 

deliyeiy  upon  condition,    (brief)  8:  761 

Certification;  effect  of.  12:  492 

Effect  of,  on  liability  of  drawer.    16:  510 

Parol  certification.  7:  428 

Assiffnment  of  certified  check   without 

indorsement;   subsequent   indorsement 

after  notice  of  fraud;  rights  of  parties. 

(brief)  7:  597 


CmLDREN. 
Rights  of,  see  Infahtb;  Pabbnt  amd  Child. 
Bastardy,  see  Bastabdt. 

State  guardianship  ot  15:  598 

When  bom  alive.  (brief)  11:  826 

CITIZENSHIP. 

Of  state.  12: 864 

Privileges  of  citizens  of  states.  1 :  56 

Political  rights  of.  8:887.  See  also  AusNa 

CIVIL  DAMAGE  ACT. 
See'lNTOXIGATIMO  LiquoRB. 

CIVIL  DEATH. 
Law  as  to,  in  United  States.  18:  82 

CIVIL  RIGHTS. 

Protection  of.  14:  579 

Rights  of  colored  passengers: — statutory  ob- 
,        ligations.      18:  689,  (brief)  19:  269,  714 
Discrimination  on  account  of  color  in  use  of 
theaters.  (brief)  16:  558 

CLAIMS. 

See  also  Alabama  Cladcs. 

Against  United  States;  assignment.     2:  571 
Limitation  of  time  to  present*  7:  861 

CLERKS. 
Women  as  deputy  clerks.  18:  721 

CLOUD  ON  TITLE. 

Removal  of;  equity  jurisdiction;  possession 
essential;  prevention  by  injunction. 

8:  727,  (brief)  2:  669 
Jurisdiction  to  avert;  who  roav  maintain 
bill  to  quiet  titie  or  remove  doud. 

10:  292 
Right  of  purchaser  on  execution  to  set  aside 
fraudulent  conveyance.  15:  784 

Rieht  of  judgment  creditor  to  remove. 

(brief)  .15:  784 

CLUBS. 
Sale  of    Liquors  by,   see    iNTOZiCATiHa 
LiquoBS. 

Mandamus  to  compel  reinstatement  in. 

8:195 

COHABITATION. 
See  HuSBAKD  Ain>  Wifb. 

COLLATERAL-INHERITANCE  TAX, 
See  Taxbs. 

COLLEGES. 

Exemption  of,  from  taxation. 

10:  876.  19:  289 
Collateral-inheritance  tax  on  bequest  to. 

8:  B72, 12: 401 

COLLISION, 

See  Shifpino, 

COLLUSION. 

See  Action  ob  Suit. 

COLORED  PERSONS. 
See  Civil  Rights. 

COMMERCE. 

Interstate;  peddlers  and  drummers  as  re- 
lated to.  14: 97 
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COMMSRCE.— ContiDued. 

Whether  Bhipmento  between  points  in  the 
same  state  lose  their  character  of  domes- 
tic commerce  by  passing  out  of  the  state 
during  transportation.  17:  448 

Shipments  within  a  state  as  part  of  inter- 
stateor  foreign  transportation.    17:  643 
Game  laws  as  affecting.  18:  804 

When  vessel  engaged  in.  2:  880 

Includes  transportation  and  intercourse. 

6:679 

Power  of  Congress  to  regulate.    6:  679. 11: 

246, 12:  684,  (brief)  2: 298.  (brief)  7:  456, 

(brief)  12:  755 
Natural  gas  as  a  subject  of  commerce  with- 
in the  power  of  Congress,    (brief)  6 :  580 
State  regulation  of.  1 :  56. 18: 107 

Intermil;  regulation  by  states;  matters  in- 
cidentally affecting;  regulation  of  occu- 
pations. 5:  559 
Police  power  of  state.                     6:  559. 
6:  579,  (brief)  15:  889,  (brief)  18:  549 
Importations  of  intoxicating  liquors;  sale 
by  importer;  "original  package"  defined; 
state  prohibitory  laws;  legislative  rem- 
edy.                     10:  616,  (brief)  10: 480 
State  prohibition  of  sale  of  oleomargarine 
in  original  package.    •      (brief)  10: 880 
Bxtraterritorial  effect  of  state  statutes  af- 
fecting,                              (brief)  8: 550 
State  power  to  regulate  freights  and  fares. 

9:  754  (brief)  1:746 
State  legislation  discriminating  against 
foreign  railroads.  8:  288 

State  railroad  commission. 

9: 754, 11: 176,  (brief)  17: 185 
State  tax  or  license  as  affecting.       9: 866 
State  taxes  or  penalUes  as  affecting;  what 
includes;  right  of  caniers  to  land  pas- 
sengers. 18:  686 
Tax  on  imports.  1 1 :  179 
Domestic,  state  sovereigrtv  over.      12:  678 
Option  contracts  to  be  p  jriormed  in  foreign 
state;  how  far  protected  by  commerce 
clause  of  Constitution,     (brief)  10:  859 

COMMERCIAL  AQENCIES. 

Libel  by,  see  Libbl  and  Slandbb. 
Liability  to  subscribers  for  false  information. 

(brief)  7:  662 
COMMBRCIAL  TRAVELERS. 

Sale  of  liquor  by  drummer.  4: 885 

Extent  of  authority  conferred  upon.  18:  668 

COMMON  ERROR. 
May  pass  for  right.  8:  629 

COMMON  LAW. 

United  SfAtes  has  none.  5: 508 

COMMUNITY  PROPERTY. 

See  HuBBAKD  and  Wifb. 

COMPOUNDING  CRIME. 

Contract  for.  (brief)  14:  508 

COMPROMISE. 
See  also  Aocord  and  Satisfaotion. 
Favored  by  courts.  18:  601 

Must  a  claim  be  doubtful  to  sustain:— of 
claims  not  in  litigation ;  when  legal  rights 
of  parties  are  clear;  existence  of  contro- 
versy only;  good  faith  of  parties;  of 
suits  threatened  and  pending. 

15:488.  (brief)  20: 116 


COMPROMISE.  —Continued. 

Of  action  for  death,  who  may  make;  by  ex» 
ecutors  or  administrators. 

14: 414,  21:  15& 
(Consideration  of.  (brief)  5:  624 

COMPULSORY  SERVICE. 

By  party  whose  business  it  is  to  serve  the 
public;  common  carrier;  innkeepers; 
telephone  companies;  telegraph  com- 
panies; board  of  trade;  gas  companies; 
water  companies;  log-driving  company. 

15:821 

CONDITION. 

Affecting  Title,  see  Real  Profbbtt. 

Precedent  In  contract;  acceptance;  estoppel. 

(brief)  6:  84fr 
CONDITIONAL  SALES. 

SeeSALBS. 

CONPIDENHAL  COMMUNICATIONS. 
SeeEviDBNGB. 

CONFLICT  OP  LAWS. 

Extraterritorial  force  of  statutes.       12:  862- 
As  to  the  Statute  of  Frauds.  19:  792^ 

Rights  of  action  for  causing  death,  accruing 
under  foreign  statutes :— enforceability; 
proper  party  plaintiff;  what  limitations 
of  time  and  amount  applv.  15:  588- 

As  to  action  for  Injuries  sustdbied  In  another 
stote.  (brie018:48a 

Bxtraterritorial  effect  of  adoption  of  chil- 
dren. 17:  485- 
As  to  marriage.            7: 125,  (brieO  21 :  lOO 
Capacity  of  parties  to  make  contract;  by 
what  law  tested.                (brieO  10:  74(^ 
As  to  usury.                             8: 170,  (brief) 
10:  784,  (brief)  12:  98,  (brief)  18:  299^ 
As  to  will.                     8: 122,  (brief)  10:  766 
As  to  descent  of  real  property.  18:  288- 
Extraterritorisl  effect  of  chattel  mortgage. 
17: 158,  (brief)  17:  708,  (brieO  19:  468 
As  to  rights  of  ship,  crew,  etc.   (brief)  5:  58- 
As  to  gifts  in  trust.                  (brief)  18:  458 
Law  by  which  indorser's  contract  is  con- 
strued,                              (brief)  10:  784 
Lex  lod  corUraehu.                    8:  528,  18:  54 
Enforcement  of  penal  laws  of  another  state. 

18:  56,  (brief)  17:  812^ 
As  to  liability  of  stockholder  of  foreign  cor- 
poration. 6:  676,  13:  56 
Fordgn  bankrupt  laws.  2:  99* 
As  tolnsolvency.           5:  878,  6: 108,  17:  84 
As  to  assignment  for  creditors.        2:  328, 
865,  8:  702,  6: 108,  17:  84,  (brief)  2: 100- 
Supremacy  of  state  or  nation  over  devolu- 
tlon  of  property;  priority  of  foreign  as> 
slgnment  over  subsequent  domesuc  at- 
tachment; law  of  comity;  protection  of 
domestic  creditors;  issuance  and  quash* 
ing  of  writ;  when  will  not  lie;  the  affi- 
davit; priority  over  foreign  assignment. 

17:84 
As  to  remedies.  6: 152^ 

Qamishment  of  nonresident  creditor. 

19:577,  (brief)  21: 164 
Limitation  of  actions.  6: 152,  18:  5& 


CONFUSION 
Of  property  in  log  Jam. 


8:40a 


Ikdex  to  Notes. 


zitt 


CONGRESS. 
Power  of,  as  to  oontracts.  11:  846.   Bee  also 


CONSPIRACY. 

To  commit  tort.  6:  629 

Defined;  coerdnp  choice  of  employment; 
Iftwfnl  GomblnatioDS  of  workmen;  boy- 
cotting; combination,  when  a  conroiracy; 
printm*  onions;  dictation  to  and  coer- 
cion of  employera  and  employes;  intim- 
idation and  threats;  when  conapiraciea 
actionable.  12:  198 

PaasiTe  cognizance  of  fraud  not  snfflcient  to 
show.  (brief)  9:  802 

To  prevent  employment.  (brief)  20:  848 
Liabilities  of  Joint  conspirators,  (brief)  6: 280 
To  control  business  of  anotfifer. 

(brief)  21:  888 

CONSTITUTIONAL  LAW. 

L  Ik  OsmsBAi*;    Adoftiok;   CoNBTiitrG- 

TION. 
II.   CONSTITTTTIONAL  RiGBTB  AND  PSOTXO- 
TION. 

As  to  Right  to  Continuance,  see  Continit- 

AlfCB. 

As  to  Appointment  and  Removal  of  Officers, 
see  OmcKBs. 

I.  Isr  Genrbal;  Adoption;  Construction. 

Power  of  court  to  determine  the  question  of 
adoption.  19:  624 

Adoption  of  amendment.  (brief)  21:  716 
Self -executing  constitutional  provisions: — 
prohibitions  eenerally;  cases  as  to  tak- 
mg  property  for  public  use;  as  to  Jury; 
exemptions  may  be  regarded  as  prohibi- 
tions; taxation;  appropriations;  stock- 
holdeiB'  liability.  16:  281 

Sffect  of  contemporaneous  construction. 

(brief)  21 :  681 
Rules  in  construction  of  constitution.  8: 890. 

(brief)  21:  664 
Retrospective  construction  of  constitution. 

(brief)  16:  691 
Implied  restrictions  on  power  of  Le^lature. 

17:  888 
Separation  of  departments  of  government 
1:  861,  8:  68,  6:79,  (brief)  8:  817 
Power  of  Judiciary  over  co-ordinate  depart- 
ment. 8:  68 
Delegation  of  legislative  power. 

11:  682,  (brief)  7:  482,  (brief)  10:  70 

Discretion  of  Legislature  in  enforcement  of 

constitution.  (brief)  16:  886 

n.  Constitutional   Rights  and  Pbotbc- 

TION. 

Protection  of  private  rights  from  interfer- 
ence by  public.  18:  648 

Legislative  power  to  defeat  contingent  inter- 
ests in  property.  19:  247 

Power  of  Legislature  to  change  or  destroy 
estates  by  dower,  curtesy,  or  similar  es- 
tates:— as  to  dower;  as  to  curtesy;  rights 
In  wife's  personal  property.         19:  256 

Constitutionality  of  private  statutes  to  au- 
thorize disposal  of  property: — limita- 
tions of  the  power;  distinctions  between 
those  mti  jvri$  and  those  who  are  not; 
giving  power  to  guaidlansof  infants; 


CONSTITUTIONAL  LAW.— Continued. 

non  e<wipo9  tn»nti$;  as  to  decedents'  es- 
totes.  16:  261 

Constitutionality  of  laws  charging  the  ex- 
pense of  police  regulations  on  the  busi- 
ness to  be  regulated.  16:  880 
As  to  restricting  contracts  between  master 
and  servant.  17:  868,  21:  789 
As  to  statutes  restricting  contracts  and  busi- 
ness!—due  process  of  law;  (1)  testing 
statutes  by  the  unwritten  constitution ; 
(2)  class  legislation;  (8)  freedom  of  con- 
tract; (4)  contracts  moulded  by  statute; 
(5)  police  restraints  upon  business;  (6) 
American  legislation  upon  kindred 
topics;  (a)  laws  concerning  hours  of 
laoor  or  a  day's  labor;  {b)  statutes  regu- 
lating time  of  payment  of  wages;  (e) 
statutes  bearing  upon  mode  of  payment 
of  wages;  {dj  statutes  forbidding  or 
reffulaUng  contracts  for  the  labor  of 
children  or  women;  (0)  statutes  against 
company  stores;  (/)  statutes  giving  a 
'  priority  to  claims  of  certain  laborers; 
(g)  miscellaneous  laws  affecting  the  re- 
lations of  employers  and  employed;  (7) 
English  legislation  and  opinions;  (8)  re- 
strictions placed  bv  courts  upon  free- 
dom of  contract;  (9)  literature. 

21 :  789.    Bee  also  (brief)  17:  866 

Validity  of  city  ordinance  limiting  the 
right  to  labor  to  eight  hours  in  one  day. 

(brief)  9:  482 

Control  of  business  affected  with  public  in- 
terest. (brieO  2:  411 

Right  of  citizens  to  engage  in  lawful  busi- 
ness, (brief)  6: 119, 
(brief)  15:  479.  (brief)  19:  727 

Right  to  practice  a  profession. 
14:  679,  (brieO  6:  119.  (brief)  17:  470 
As  to  equality  of  rights  and  privileges:— (1) 
equal  privileges  and  immunities;  powers 
of  (Congress;  equal  accommodations; 
who  enUCled  to  equal  privileges;  extent 
of  right  generally;  traveling;  as  to  sex- 
ual relations;  right  to  vote  and  hold  of- 
fice; right  to  be  Jurors  and  witnesses; 
school  privileges;  right  to  practice  pro- 
fessions; commercial  and  business 
privileges  generally;  property  rights; 
taxation;  as  to  litigation;  (2)  equal  pro- 
tection; general  rules;  rights  of  aliens; 
1)olice  power;  as  to  property ;  as  to  pun- 
shments  and  liabilities;  as  to  courts  and 
proceedings;  corporations;  (8)  unjust 
discriminations;  as  to  attorneys'  fees. 
14:  679,  (brief)  16:  798.  (brief)  17:  470 

Equal  protection  of  raih-oads.  (brief)  18: 729 

Corporation    as   a   person    under   14th 
Amendment.  17:  866 

Statute  imposing  penalty  on  railroad  com- 
panv.  (brief)  18:  602 

Validity  of  statute  making  railroads  liable 
for  fires.  (brief)  18:  440 

Attempt  to  create  absolute  liability  upon 
railroad  for  killing  stock,  (brief)  2:  814 

Validity  of  class  legislation,  (brief)  12:  70 
JSr  poii  faeto  laws. 

1:682,8:  181,  (brief)  6:  479 

Due  process  of  law.  2:  267. 

666.  8:194.  4:724,  6:889.  11:224,  18: 

804. 21:  789,  (brief)  1:  689,  (brief)  2:  842. 

(brief)  6: 660.  (brief)  9:  402,  (brief)  11 :  668 
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CONSTITUTIONAL  LAW.— Obntinued. 

In  mpeet  to  impounding  and  tale  of  ani- 
mals, (brief)  14:  888 
Police  power  genenUy. 

6:  621, 10: 186, 18: 181 

Orer  condition  of  ImUdinn.  16:  400 

Protection  of  health  withhi  state.    10 :  186 

Begnlation  of  Tessels  on  a  riTer  within 

state.  (brief)  6:  687 

As  to  restricting  right  to  carry  weu>ons. 

14:  600 
Searches  and  seizures;  how  fai  prohibited. 

11:  878 

CONTAGIOUS  DISEASE. 

Liability  for  communicating. 

19:  726,  (brief)  16:  819 

CONTEMPT. 

Power  to  punish  for. 

(brief)  6: 486.  (brief)  16: 108 
By  refusal  to  testify.  18:  66 

Summary  punishment.  4: 128,  8:  684 

Lack  of  jurisdiction.  2 :  228 

In  presence  of  court;  power  to  punish;  pub- 
lication of  court  proceedings;  disobedi- 
ence of  order;  violation  of  inluDction. 

8:684 

In  petition  to  change  Tenue.  9 :  666 

Power  of  court  to  prevent  publication  of 

proceedings  as  contempt,  (brief)  21 :  762 

Libelous  articles ;  conclusiveness  of  decision ; 

relief  from  imprisonment  f on 

(brief)  6:  486 
Bequisites   of  proceedings  to  punish  for. 

(brief)  9:  669 

CONTINGENT  INTERESTS. 

Power  of  Legislature  to  destroy. 

19:  247,  266 

CONTINUANCE. 

Denial  of,  upon  admissions  by  the  prosecu- 
tion, as  affected  by  right  of  accused  to 
meet  witnesses;  impeaching  or  contra- 
dicting affidavit.  16: 289 

When  allowed;  sufficiency  of  evidence  to 
obtain.  (brief)  4:  676 

When  application  for,  denied.  10:  749 

CONTRACTS. 

I.  In  Gensbal;  RsquiBrrBs. 
II.  0>NSTBncnoN;  Mbbgrb. 
in.  Validity  and  Efvbct. 
IV.  Pbrformance. 
V.  Modification;   Rbsgission;    Relief 

AGAINST. 

VI.  Imfaibmbnt  of  Obligation. 

Sales,  see  Salb. 

Bights  under  Land  Contracts,  see  Vendor 
and  Pubchaser. 

I.  In  General;  Rbquibites. 

Constitutional  right  to  make  contract. 

21:789 
Liability  of  third  person  for  inducing  breach 
of.  21 :  288 

Consideration ;  necessity  and  sufficiency. 

8:  468,  6:  866.  12: 

468, 18:  681,  (brief)  4:  621,  (brief)  6: 624 

Sulscription;  conditions  of.  8: 468 

Executory  and  executed.  8:  761 


CONTRACTS.— Continued. 

Executory;  for  sale  of  eorpanXe  stock. 

8:784 

Unilateral,  enforcement  of.      1:  664,  6:  80T 

Rights     conferred     by     '*  refusal"     or 

**  option."  21:127 

Meeting  of  minds;  aooeptanoe. 

8:  94,  (brief)  4:  692,  (brief)  18:  669 

Validity  of,   for  purchase    of    indefinite 

quanti^.  16: 21& 

Statute  of  Frauds;  attempt  to  defraud  by. 

2:662 
Validity  of  promissory  note  given  as  a  for- 
feit or  as  collateral  to  an  invalid  oral 
agreement  within  the  Statute  of  Frauds. 

18:14» 
Distinction  between  sales  of  personalty 
and  agretments  for  work  and  labor,  un- 
der the  Statute  of  Frauds;  tests  and 
rules;  special  orders;  manufacture  of 
ordinary  articles  not  according  to  special 
directions;  finishing  articles  already  in 
existence;  for  crops  to  be  raised;  for 
timber  to  be  cut  or  for  logs.  14:  280 
Contracts  to  transfer  interest  in  realty. 

8:887 
Validity  of  parol  partnership  for  deal- 
ing m  lands: — agreement  to  procure 
land  on  Joint  account:  incorporation 
of  such  contract  in  partnership  agree- 
ment; other  contracts  relating  to  land; 
transfer  of  partnership  interest. 

16:  746 
Validity  of  oral  sale  of  standing  timber: 
— effect  of  oral  sale  as  a  license;  sale 
of  bark.  19:  72t 

Contracts  for  exchange  of  land.  6:  246 
Parol  promise  to  pay  oy  bequest.  8:  889 
Promise  to  leaye  property  by  will. 

14:  860,  8:  414 
Contracts  not  to  be  performed  within  oue 
year.  8: 387, 

7: 784.  9: 129,  11: 621,  (brief)  6:  629 
To  support  a  person  for  a  number  of 
years.  (brief)  9: 129 

Performance  to  commence  on  a  future 
day.  8: 887 

Possibility  of  performance  within  a 
year.  3: 339 

Performance  depending  upon  contin- 
gent events.  3: 389 
As  to  lease  for  not  more  than  three  years. 

12:67 
Lease  for  more  than  one  year. 

7:  671,  (brief)  6:  257 
Lease  to  commence  at   future  time; 
what  is  lease  for  one  year. 

10:  726,  727 

As  to  assignment  of  lease.  15 :  754 

Promise  to  answer  for  debt  on  default  of 

another.  5:  617,  (brief)  6:  692,  688 

Part  performance. 

8:  837,  (brief)  11:  824,  (brief)  15:  341 
Memorandum  of  contract. 

2:  212,  11:  97,  148,  (brief)  10: 108 
In  several  writings.  2 :  212 

Requisites  of  signature  to  satisfy  Stat- 
ute of  Frauds;  essentials  of  contract; 
definiteness.  (brief)  10:  888 

Partly  in  writing  and  partly  parol. 

(brief)  10:  689 
Independent  parol  agreement  to  defeat  con- 
veyance, (brief)  9:  287 


Ihbbz  to  NOTB8. 
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CONTRACTS.— Gontinued. 

FbioI  indotcemeiit.  (brief)  9 :  548 

Contract  by  implication.  4:  302,  6: 702 

In  case  of  legal  liabiUtj.       (brief)  18:  210 
To  pay  for  tenefltB  reoeiTed. 

(brief)  19:  796 
To  pay  for  wnrices  to  relative. 

(brief)  4: 55,  (brief)  18:  87 
Liability  of  party  who  does  not  sign. 

(brief)  6: 418 

n.   COKBTRUGTIOK;  MjBBGBB. 

Cooatnietion  of,  in  general.  1: 655, 

8:  859,  4:  202, 12: 875,  (brief)  17:  861 
Cbanging  meaning  of  words,  (brief)  5 :  102 
Separate  instruments  construed  together. 

8:579 
Law.  usage,  and  custom  as  a  part  of. 

8:  860,  4: 802,  tO:  785.  786 
Snbecripdon,  whether  Joint  or  several.  22:80 
Meaning  of  term  *'  square  inch  of  water." 

(brief)  17:  566 
Merger  of  preliminary  negotiations. 

8: 808.  (brief)  2: 152 

nL  YALmrrr  and  Effbot. 

Agreement  to  pay  money  or  give  property 
irfter  the  death  of  the  promisor: — agree- 
ment for  bequest  or  devise;  right  to 
change  wiU  as  affected  by  contract; 
effect  on  right  to  transfer  property  dur- 
ing life;  what  constitutes  agreement  to 
give  property  by  will;  esforcement  of 
contract  against  estate  of  decedent;  effect 
of  Statute  of  Frauds;  effect  of  part  per- 
formance; will  as  part  performance. 

14:  860,  (brief)  14:  854 

Collateral  contract  as  defense  to  note. 

,(brief)5:43 

Wholly  void  are  void  as  to  everybody.  6 :  588 

Fraudulent  or  illegal;  denial  of  remedy. 
2:  817,  6: 467,  498. 12: 120,  (brief)  7:  47, 
(brief)  9:  889,  (brief)  14:  95 

Denial  of  remedy  to  parties  in  pari  delicto, 

8:511 

Belief  to  less  guilty  party  to  illegal  contract 

17: 118 

Validity  of  contracts  to  procure  testimony : — 
agreements  for  disclosure  of  informa- 
tiOD;  agreements  to  procure  evidence  or 
witnesses  to  be  used  in  a  suit;  agree- 
ments with  witnesses.  19:  871 

Bffect  of  failure  to  procure  license  for  busi- 
ness on  validity  of  contract  therein: — 
where  contract  prohibited ;  effect  of  im- 
position of  penalty;  sales  of  liquor;  con- 
tracts of  agents,  brokers,  etc. ;  contracts 
of  physicians,  surgeons;  United  States 
revenue  laws;  contracts  in  other  kinds 
of  business;  application  and  limitation 
of  the  rule.  16 :  423 

Bight  to  recover  price  of  property  sold  for 
unlawful  use;  goods  sold  to  smugglers: — 
sale  in  aid  of  rebellion;  sale  of  property 
to  be  used  in  aid  of  prostitution  or  lewdf- 
ness ;  sale  in  aid  of  lotteries  or  gambliug ; 
•ale  of  intoxicating  liquors  for  illegal 
uses;  (1)  mere  knowledge  of  purchaser's 
purpose;  (2)  assistance  bv  seller.  15:  884 

Illegal,  Immoral,  against  public  policy,  or  to 
control  operations  of  government,  not 
enforceable.     8:  681,  6:  601,  615,  8:  497 

Growing  out  of  illegal  or  immoral  acts;  il- 


CONTRAOTS.— Continued, 

l^al  consideration;  to  purchase  of9ce 

or  official  influence.  4:  682 

To  aid  in  procuring  land  grant;  validity  of. 

(brief)  6:  605 
To  pay  for  sendees  in  procuring  action  by 
public  authorities.  (brieO  6: 808 

In  violation  of  law;  in  evasion  of  law. 

6:218,  12:120 
In  violation  of  statute  inflicting  penalty. 

(brief)  8: 122 

Promotive  of  illegal  transactions,  when  party 

mav  enforce.  9:  50^ 

Remotely  connected  with  illegal  transaction, 

not  void.  9:  657,  (brief)  19:  692 

Marriage  brokerage  contract;  validity  of. 

(brief)  10:  622 

Bohemian  oat  transactions.  6:  498,  501 

Obtained    by    circumvention   and   deceit; 

neglect  of   precaution;   sufficiency  of 

proof  of  fraud.  10: 605 

Agreement  between  attorney  and  client. 

(brief)  21:  868 
In  restraint  of  trade. 

11:  508,  (brief)  8: 176,  (brief)  15:  600 
In  restraint  of  trade  throughout  the  state. 

11:508 

In  partial  restraint  of  trade;  restriction  as 

to  time  or  locality.  4: 154,  8:  469,  11: 487 

To  stifle  competition  in  trade;  conspiracies 

to  injure  trade;  monopolies.    1:  456,  2:: 

88,  4: 154,  6:  457, 11:  487,  (brief)  12:  56a 

Nature  of  monopolies;  illegal  combination 

to  fix  price.  .  13: 770^ 

Pooling  contracts;  validity  of;  how  far 

parties  in  pari  delicto;  completion  of 

contract;  ratification  of  contract. 

(brief)  9:  689 
Between  rival  shlpownen;  valfdity  of. 

(brief)  6:  890 

Wagering  contracts.    1:  141,  655.  8:  679,  5: 

200,  7:  705,  12: 120,  (brief)  8:  276,  (brief) 

12:  511 
Contracts  for  future  delivery  of  property. 

4:  898,  5:  200,  12:  776- 
To  compound  a  felony.  (brief)  14:  508- 

Stipiilations  to  defeat  Jurisdiction. 

(briei)5:464 

By  county  clerk  for  printing  delinquent 

taxes;  validity  of.  (brief)  8:  782 

IV.  Pbrfobmakcb. 

Bight  of  one  who  completes  in  disregard  of 
notice  to  desist.  16:  655 

Excuse  for  nonperformance,  (brief)  17:  555 
Effect  of  intervening  impossibility  to  per- 
foim  as  a  relief  from  the  obligation : — 
governmental  interference  ;  carriers^ 
contracts;  destruction  of  subject  mat- 
ter; contract  of  employment;  effect  of 
sickness  or  death;  other  instances. 

14:  215 
Effect  of  destruction  of  building  upOD. 

12:  571 
Becoveiy  for  services  interrupted  by  sick- 
ness or  death.  16:  858 
Prevention  by  other  party,  (brief)  10:  827 
Time  of  performance. 

5:  270,  10:  826,  11:  526 

Making  time  of  the  essence  by  demand  or 

notice.  »  15:  737 

Provision  in  building  contract  construed  as 

penalty;  "forfeiture"  imports  a  penalty; 
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CONTRACTS.— Continued. 

relief  from  forfeiture;  when  forfeiture 
considered  liquidated  damages;  enforce- 
able if  unwise,  but  not  if  unconscion- 
able. 10:  826 
Bufflciencyof  performance,     (brief)  6:  654 
Submisaioa  to  architect  or  umpire.     5:  270 
17:  d07,  (brief)  2:  ff45,  (brieO  20:  498 
Promise  to  give  full  satisfaction:— subject 
to  judgment  of  promisee;  promisee  sole 
Judge  of  performance;  in  contracts  of 
purchase  and  sale;  risht  of  purchaser  to 
reject  and  return  arUcle  as  unsatisfac- 
tory; option  to  return.                17:  207 
Extra  work.                12:  602,  (brief)  2:  761 
Substantial  compliance  as  to  building. 

6:  270»  9:  62 
Entire  6r  severable  recovery  on  qwtfUum 
meruit.  1:  826 

Option  as  to  performance;  election.  12:690 
On  condition,  (brief)  18: 50,  (brief)  6:  843 
Waiver  of  conditions.  6:  270,  6:  651 

Breach  of  contract  not  to  engage  in  busi- 
ness, (brief)  10:  768,  (brief)  11:  82 

V.  Modification:  RsaciflsioK;  Rblisf 

AGAINST. 

Modification  of  contract. 

6:  651,  (brief)  6:  508 
By  parol,  of  contract  under  seal.* 

(brief)  8:  257 

Reformation  of  instrument  8:  189 

Relief  from  mistake  in  instrument.  4:  488, 

5:  152,  11:  857.  12:  278,  (brief)  6:  810 

Mistake  of  law  or  legal  rights.        6:  152 

Rescission,  right  and  conditions  of. 

1:  826,   6:  608,  9:  607. 
(brief)  4: 418,  (brieO  9: 50,  277 
Mistake  as  a  cause  for  rescinding. 

(brief)  6:  128 

Right  of  rescission  of  contract  which  is 

void  because  made  on  Sunday.  17:  779 

Fraudulent  representations  as  ground  of. 

11:  196,  (brief)  7:  141 

Cancellation   of    written    instrument   for 

fraud.  11:  66,  (brief)  9:  802 

Setting  aside  conveyance;  what   must   be 

proved;  undue  influence.  8:  801 

VI.  Impairicent  of  Obligatiok. 

Impairment  by  state  constitution.     10:  406 
Change  of  decision  of  state  court  as  impair- 
ing obligation  of.  16.  646 
To  what  contracts  applies. 

1:  856. 10:  405,  (brief)  1:  122 
Of  judgment  as  a  contract.  17:  611 

Of  contract  of  state.  18:  169 

Retrospective  statutes  taking  away  vested 
rights.  10:  405 

Power  of  Congress  to  impair  obligation. 

11:  246 

Remedy  part  of  obligation;  change  of;  when 

impairs  contract.  1:  856,  4:  848 

CONTRIBUTION. 

Between  i>artners.  1:  812 

Right  to,  among  cotenants.  9:  740 

Between  those  Tointiy  liable  on  debt. 

(brief)  7:  418 
Between  wrongdoers. 

1:  812,6:  629,  (brief)  6:  401 
Between  trespassers.  (brief)  19:  628 


CONTRIBUTORY  NEGLIGENCE. 
See  Nbgligknch. 

CONVERSION. 
See  Tbovbr. 

CONVEYANCE. 
See  also  Dskd;  Fraud  and  Fsaudvlbnt 

CONVETANCEB. 

Voluntary,  validity  of.  8:  822 

COPYRIGHT. 

Assignment  of,  transactions  for  securing, 
under  Revised  Acts  of  Congress. 

9:488 
Common-law  right  of  authors.  11: 267 

CORAM  NOBIS. 

Writ  of  error  coram  nobU;  scope  of;  right 
to;  limitations;  procedure.  18:  888 

CORONERS. 

When  coroner's  inquest  necessary  or  proper: 
— second  inquest;  one  inquest  on  several 
bodies;  locality;  statutory  provisions. 

21:894 

Inquisition  of,  as  evidence.       (brief)  6:  66 

CORPORATIONS. 

I.  Natubb;  Crbatioh. 
II.  Consolidation. 

III.   NaMB;  FhANCHIBBS:  CHABTBBflb 

IV.  Powers  AND  LiABiLiTiEB. 
V.  Officbrs. 
VL  Elbctions. 

VII.  Stock  and  Stockholders. 
VUI.  Dissolution;  Winding- Up. 
IX.  Foreign  Corporations. 

Constitutional  Rights  of,  see  Constitution* 

alLaw. 
Estoppel  of,  see  Estoppel. 
Receivers  for,  see  Receivers. 
Sale  of  Franchise,  see  Judicial  Salh. 
Particular  Kinds  of.  see  Banks;  Insurance; 

Railroads;  Street  Railways. 

I.  Nature;  Creation. 

Corporations  classified.  9:  83 

Essentials  of.  (brief)  16: 188 

Existence;  how  shown.  18:870 

Distinction  between  partnership  and  stock 

companies.  (brief)  6: 804 

Meaning  of  word  "  corporation  "  as  used  in 

Rhode  Island  Constitution,  (brief)  8:  205 

Creation  of.  7:  591 

Power  to  create.  (brief)  8:  295 

What  necessary  to  create,      (brief)  6 :  895 

Qualifications  necessary  to  enable  them  to 

begin  business.  (bribf)  9:  889 

As  persons.  10: 129, 19:  222 

Riffhts  of,  as  a  person,  under  the  14th 

Amendment  17: 856 

Status  as  regards  citizenship.  2:  566 

Consolidated    interstate    corporation   as 

domestic  corporation  of  a  state:— extent 

and  limit  of  state  authority;  privileges 

and  obligattDns  under  state  statutes; 

taxation.  15: 82 

II.  Consolidation. 

Consolidation  of ;  right  to. 

2:564,594,  5:  726» 
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CORPORATIONS— Continued. 

18:  779,     (brief)    11:  452,  (brIeO  17:  103 

Consolidation;  suit  to  restrain.  2:  594 

Effect  of.  2:594,8:485 

Rights  and  obligations  of  new  company. 

m.  J 


Frakchisbs;  Charters. 

Name;  right  to  exclusive  use  of. 

(brief)  10:  759 

Franchise;  construed.  9:  83 

As  a  public  grant.  8:  497 

How  conferred.  (brief)  7:  370 

Exclusive  right  in;  protection  of. 

(brief)  5:  547 
Transfer  of.  (brief)  10:  772 

Charter,  grant  of;  construction. 

(brief)l:389,  (brie0  6:84 
ADEiendment  of. 

(brief)  2:  822.  (brief)  11:  452 
Grants  to  be  construed  strictly. 

9:88,  (brief)  5:  661 

lY.  PowBBS  AivD  Liabilities. 

Power  to  deal  in  the  stock  of  other  corpora- 
tions or  in  its  own: — (I)  power  to  deal 
in  the  shares  of  other  corporations; 
taking  stock  in  payment  of  debts;  (2) 
power  to  deal  in  its  own  stock;  taking 
in  satisfaction  of  debts;  donations. 

18*  252 

As  trustee.         2:  418.  11:  715,  (brief)  20:  48 

Restriction  of  powers.  3: 174,  5: 100,  7:  605 

Power  to  contract.  1 :  285,  6:  290 

Contracts  against  public  policy.        8:  497 

Indorsement  of  note  for  accommodation. 

(brief)  5:  674 

Power   to   authorize   agent    to   execute 

promissory  note.  (brief)  6:  58 

Formation  of  trusts  by  illegal  combination; 

monopolies.  8:  497.  (brief)  9:  33 

Execution  of  deed  by.  12:  588 

Power  to  execute  deed  as  attorney  in  fact. 

(brief)  7:  688 
Power  to  sell  property.  6:  078 

Power  to  mortgage  property. 

6:565,  661,  11:845 
Contract  disposing  of  all  property ;  compel- 
ling dividend;  effect,  as  to  stockholders, 
of.  agreement    between   corporations; 
rights  of  minority  of  stockholders. 

(brief)  2:  648 

Acts  tU^a  virei.  1 :  285,  2:  420,  6: 

290.  (brief)  9:  88,  708,  (brief)  11:  170 

Ctimmon-law  powers;    borrowing   money; 

auxiliary  transaction.       6:  661,  11 :  846 

Is^nie  of  negotiable  securities  by;  rights  of 

bona  fide  holders.  11:845 

Power  to  issue  bonds  for  less  than  par. 

(brieO  9:  527 
As  affected  by  equitable  estoppel. 

11:845,12:168,  13:779 
Estoppel  to  set  up  plea  of  ultra  vires, 

20:765 

Estoppel  to  deny  incorporation.      12:  366 

Individual  liability  on  contracU.        12:  366 

Power  to  take  property  by  will  and  to  hold 

property.  2: 887 

Rights  subject  to  police  power.  9 :  88 

liability  of;  plea  of  necessity.  4:  299 

For  torts.  (brief)  21:  501 

For  acts  of  ofBcers.  12:  714,  18: 198 

For  acts  of  its  agent.  (brief)  10:  356 

L.  R  A.  Die. 


CORPORATIONS.— Continued. 

Liability;   of    corporation    for   charitable 

purposes,  for  act  of  servant,  (brief)  6:  778 

For  the  acts  of  a  receiver.  1:179 

Effect  of  lease  on.  4: 185 

Declaration  of  agent;  how  far  bound  by. 

(brief)  6:  284 
V.  Ofpicbrs. 

Powers  of  president  and  vice-president  of: — 
as  to  contracts  generally;  effect  of  ex- 
press provisions  to  limit  authority;  as  to 
borrowing  money;  as  to  drawing  or  pay- 
ing checks;  as  to  making  notes;  as  to 
transfer  of  negotiable  paper;  as  to  em- 
ployment of  agents;  as  to  mortgages;  as 
to  transfers  of  property;  as  to  admissions 
and  representations;  as  to  settlement  or 
surrender  of  claims;  as  to  litigation  and 
employment  of  attorneys ;  powers  of 
vice-president.  14: 356 

Directors;  liability  of.  9:  650,  (brief)  2:  535 
For  illegal  issue  of  stock.  (brief)  8:  750 
Liability  for  debts  contracted.  9: 187 

Personal  liability  of,  on  contracts.   3:  397 
As    trustees ;    liability    for    frauds    and 
breaches  of  trust;  obligations  as  to  care 
and  prudence.  2:  584 

Liability  for  failure  to  report. 

(brief)  17:  767 
Contracts  by  committee  of.  (brief)  18:  559 
Reduction  of  number  of.     (brief)  11:  166 
Equitable  suits  against;  suit  for  protection 
of  corporate  property  and  rights;  trust 
funds.  4: 745 

Compensation  for  services  of. 

8:  378,  (brief)  9: 117 
De  facto: — who  are;  eligibility;  termina- 
tion of  rii^ht  to  act.  15:  418 
Officers  bound  to  notice  by-laws. 

(brief)  7:  828 
VI.  Elections. 

Regulation  of  elections  by  by-laws;  as  to 
right  to  vote;  as  to  proxies. 

18:  582,  (brief)  7:  858 

What  constitutes  a  quorum  for  a  meeting  of 
stockholders: — where  number  indefinite* 
where  number  definite;  where  '* stock'' 
Totes;  presumptions  as  to  ouorum ;  modi- 
fications by  statute  or  by-law.     21 :  174 

Voting  trusts  of  corporate  stock.        15:  688 

Interference  of  court  in  election  of.    (brief) 

15:665 

Power  to  vote  on  stock  held  by  Joint  owners. 

15:  666 

Stockholder's  vote  by  proxy.  4:  521 

Vote  on  pledged  stock.  12:  781 

VII.  Stock  and  Stockholdbrs. 

Sole  owneraaip  of  stock  of  a  corporation. 

19:684 
Increase  of  capital  stock;  issue  of  new  stock. 

9:631 
What  constitutes  capital  stock;  right  to  re- 
duce capital  stock.  (brief)  8: 150 
Liability  of  corporation  for  fraud  or  forgery 
of  its  officers  in  the  issue  of  stock :— who 
entitled  to  protection  as  bona  fide  pur- 
chasers; forged  transfers. 

19:881,(brief)17:558 
Refusal  to  issue  stock;  substitution  of  stock- 
holders; change  in  amount  of  stock. 

(brie0  7:707 


ZVUl 


I^DEX  TO  NOTBS. 


CORPORATIONS.— Continued. 

Mortgage  on  stock.  (brief)  2:  467 

Ri/zhts  of  owner  of  stolen  certificates.  Id :  605 
Subscription  to  capital  stock. 

4:  507,  (brief)  8:  688 
Implied  promise  to  pay;  agreement  to  sub- 
scribe;   agreement   between    proposed 
subscribers;  conditional  subscriptions. 

4:507 
Subscriber  bound  to  know  effect  of  con- 
tract. 8:  796 
Release  from  subscription;  capital  stock 
as  a  trust  fund.  7:  706 
Simulated  subscriptions,  a  fraud  in  law. 

8:37 
Sale  of  property  to  corporation  by  stock- 
bolder,  (brief)  9:  527 
Stock  certificates,  ownership  of;   pledge; 
directors,  how  chosen.  12:  761 
Dividends;  to  whom  payable  after  sale  of 
stock.                                   (brief)  6:  426 
Right  to  increased  stock  and  stock  divi- 
dends as  between  owner  of  capital  and 
income: — ^the  English  rule;  how  far  such 
rule  followed  in  this  country ;  departures 
from  English  rule;  right  to  subscribe 
for  stock.  16:461 
Transfer  of  stock.                      (brief)  2:  887 
Sufficiency  of.         12:  781,  (brief)  11:  126 
Rights  as  to  transfer  of  stock. 

(brief)  17:  259 
Duty  of  corporation  in  reference  to  trans- 
fer of  stock  held  in  trust: — what  amounts 
to  notice  of  trust:  the  English  rule:  no- 
tice from  circumstances;  applications  of 
the  rules;  enforcement  of  liabilitv. 

15:  648 
Fraud  of  corporate  officer  in  transfer. 

(brief)  5:  716,  849 
Right  to  permit  transfer  of  stock  by  exec- 
utor, (brief)  7:  827 
Rights  of  transferee  of  stock. 

(brief)  11:  597 
Lien  on  shares  of  stock.  (brief)  5:  283 

Stockholders;  as  trustees.  (brief)  2:  467 

Rights  of  shareholder. 

4:  865.  (brieO  12:  467 
Right  of,  to  insure  corporate  properly. 

(brief)  10:  684 
Suits  by:  when  may  sue;  corporation  a 
necessarv  party.  9:  650 

Remedy  of;  jurisdiction  of  equity. 

2:549,9:278,  650 
Who  may  be;  uniformity  of  by-laws. 

(brieO  7:  858 
Liability  of  stockholders.  2:  270, 

5: 649,  (brief)  10:  658.  (brieO  12: 807 
Partnership  liability  of  stockholders  in 
case  of  defective  or  illegal  incorpora- 
tion:^orporations  not  aUthorizea  by 
law ;  effect  of  incorporation  out  of  the 
state;  fraudulent  corporations;  corpora- 
tions de  fiicto:  defectively  organized 
companies;  the  contrary  decisions;  stat- 
utory as  distinguished  from  partnership 
liability;  intent  to  incorporate;  subse- 
quent loss  of  corporate  character;  part- 
nership inter  sese»  17:  549 
Rights  of  creditors  against. 

(brief)  1 :  791,  (brief),  3: 150  (brief)  15: 470 
Release  of.  (brief)  8: 150,  7:  706 

Liability  to  assessment;  calls.  4:  282 

Liability  of  pledgee  of  stock,  (brief)  2:  471 


CORPORATIONS.— Continued. 

Stockholders;  liability;  assignability  of 
claim  against.  (brieO  10:  206 

For  laborers'  wages. 

18:  805.  (brief)  7:97 

Upon  failure  to  file  certificate. 

(brief)  7:  554 

On  judgments  for  torts.       (brief)  15:  518 

Stockholders  of  foreign  corporation;  en- 
forcement of  liability;  paid-up  certifi- 
cates; watered  or  fictitious  stock.  6:  676 

VIII.  Dissolution;  Winding-Up. 

Effect  of  adiudication  of  insolvency  and  of 
proceedings  for  dissolution  upon  rights 
of  action: — at  common  law;  under  the 
statutes;  effect  and  validity  of  statutes. 

15:  627 
Dissolution  of.  2:549.  8:  858,  9:  88,  27a 

Power  after  expiration  of  charter. 

(brief)  1 :  782 

Expiration  of  charter.  1:.  781,  9:  278 

For  misuse  of  franchise.  8 :  497. 

9:  83,  (brief)  8:  510,  (brief)  16:  240,  677 

Effect  of  uniting  in  a  monopoly. 

(brief)  15:  158 
Continued  existence  till    forfeiture  de- 
clared. 9:  278 
Forfeiture,  how  declared. 

2:  255,  9:  83,  273 
Necessity  of  relator  in  suit  against  cor- 
poration, by  attorney-generHi. 

(brief)  17:  737 
Equity  jurisdiction  as  to.  9:  650 

To  forfeit  franchises.  9:  27a 

Restraining  exercise    of  corporate    fran- 
chise. 9:  27a 
Disposition  of  property  on  dissolution. 

(brieO  12:  828 
Insolvent;  rights  of  creditors. 

5:  878,  (brief)  10:  743 
Capital  stock  a  trust  fund  for  debts;  un- 
paid subscriptions  part  of  assets.   5:64& 
Statutory  action  to  collect  debts;  who  may 
maintain ;  effect  on  prior  attachments; 
rights  of  receiver.  (brief)  10:  748 

Action  of  one  creditor  in  behalf  of  others. 

9:27a 
Right  of  directors  to  obtain  preference. 

(brief)  5: 861.  (brief)  21:  560 

Privilege  of  claims  for  laborers'  wages; 

superintendent.  (brief)  8:  84^ 

IX.  Foreign  Corporations. 

Evasion  of  law  by  incorporation  in  another 
state.  (brief)  18:854 

Law  of  comity.  8:  253, 12:  866.  18:  584 

Rights  of  foreign  corporations,  (brief)  6:  82d 
Amenable  to  local  law.  18:  584 

Regulation  of  business  of  by  state.      9: 601 
Running  of  statute  as  to.  18:  524 

CORPSE. 
See  Burial. 

COSTS. 

In  partition.  10:  5& 

Personal  liability  of  executors  and  admin- 
istrators for,  14: 696^ 

County  attorney's  fees  in  mandamus  pro- 
ceedings, (brief)  7:105 

Effect  of  stipulation  for  attorneys'  fees,  see 
Attorneys*  Fees. 


Index  to  Notes* 


COTENANCY.  \ 

How  far  share  of  one  coteoant  collecting 
rente  is  subject  to  lien  in  favor  of  his 
cotenaot.  16: 547 

Liability  of  tenant  in  common  to  action  of 
trover  :—-exclQ8iTe  possession  of  pro];>- 
erty:  destruction;  loss -or  conversion  of 
property;  refusal  to  permit  division  or 
severance;  sale  of  property  by  one  of 
tenanto;  misuse  of  property;  perma- 
nently changing  form;  trover  against 
ootenant.  12: 261 

Bight  of  tenant  in  common  to  crops;  lia- 
bility to  account  for  use  and  occupa- 
tion. 9:  625 

Acquiring  adverse  claim  by  payment  of 
taxes;  contribution  among  cotenants. 

9:740 

Right  to  Injunction  against  each  other. 

12:484 

Purchase  of  adverse  title  by  one. 

9:  671,  10: 101 

Trust  relations.  12:  484,  (brief)  2:  172 

Possession  by  one;  disseisin. 

4:^645, 10:  388,  (brief)  5:  467 

Conveyance  by  metes  and  bounds.    11 :  278 

Grant  to  two  persons  and  the  survivor  of 
them;  construction  of.        (brief)  8:  655 

COUNTERCLAIM. 

See  Set-off. 

COUNTIES. 

Delegation  of  legislative  power  to  county 
boards  of  supervisors.  16: 161 

As  trustees  of  charities.  14:  70 

Duty  as  to  trust  fund  for  town. 

(brief)  19: 188 
As  quasi  corporations;  legislative  power  to 
change  boundaries.  1:  757 

Constitutional  limitation  on  debto. 

2:  426,  6:  665 
Debte  of;  how  created;  how  enforced. 

(brief)  7: 106 
Right  to  raise  tax  for  state  institution. 

17:  795 
Liability  as  to  highways.        (brief)  15:  780 

COUNTY-SEAT. 
Bribery  in  vote  for.  15:  509 

COUPONS. 
See  BoRD& 

COURT  OF  CLAIMS. 
See  Ai^ABAjCA  Claims. 

COURTS. 

Jurisdiction  as  to  Indians,  see  Indians. 
Powers  of,  as  to  Contempt,  see  Contbmft. 
Powers  of,  as  to  Trusts,  see  Tbubtb. 

Legislative  power  to  create.       (brief)  4: 102 
Appointment  of  commissioners. 

(brief)  7:  848 
Interference  vrith  other  departments  of  gov- 
ernment. 8:  58 
With  executive.                                8:  816 
Power  to  review  apportionment. 

(brief)  17: 158 
Cannot  Inquire  into  motives  of  legislators. 

(brief)  1:171 
Relation  to  power  of  eminent  domain. 

4:  785,  7:  151 


COURTS.— Continued. 

Power  to  interpret  and  construe  statutes. 

8: 210, 12:  856 
Reluctance  of,  to  annul  statute.         18:  804 
Illegally  constituted;   validity  of -proceed- 
ings; Judgments  void. 

(brief)  4:  839,  (brief)  10:  791 
Limited  Jurisdiction  of  justice's  court. 

(brief)  8:  825 
Power  of  probate  courts;  as  to  trustee's  ac- 
counts. (brieO  1:842 
Jurisdiction  over  executors  and  aidminis* 
trators.  2: 828 
Jurisdiction  of  suit  to  determine  validity 
of  devise.  2: 175 
Equitable  jurisdiction  to  protect  civil  rights. 

10:  616 
Jurisdiction  over  corporations.  1:  881 

Jurisdiction  as  to  carriers.  1:849 

Jurisdiction  as  to  bridge  over  navigable  wat- 
ers; removal  of  cause  relating  to  bridge 
across  navigable  river.  2:  540 

Territorial  juriSliction;  over  suits  for  penal- 
ty. 2:  779.  (brief)  8:  322 
Enforcement  of  rights  based  on  extrater- 
ritorial laws.  (brief)  1 :  805 
Jurisdiction  of  causes  of  action  arising 
out  of  state.  (brief)  7 :  512 
State  jurisdiction  over  lands  of  the  United 
States  within  the  state.  17:  720 
Jurisdiction  of  patent  cases.  1 :  814 
Conflict  of  jurisdiction.             1 :  572,  5 :  221 
Interference  with  other  courts;  comity. 

8:208 
Exclusiveness  of  jurisdiction  by  appoint- 
ment of  receiver: — ^as  between  a  receiver 
and  assignee  in  bankruptcy;  as  to  prop- 
erty outside  the  jurisdiction ;  as  to  right 
of  possession  between  receiver  and  exe- 
cution or  attachment  creditor;  as  affect- 
ed by  time  of  receiver's  appointment, 
giving  bond,  and  taking  possession ;  as 
to  questions  between  state  and  federal 
courts;  as  to  effect  of  an  appeal.  20:  891 
Property  in  custody  of  court 

5:  221,  10:  529 

Property  in  possession  of  clerk,  receiver, 

referee,  assignee,  committee  of  lunatic, 

or  sheriff.  10:529 

First  acquired,  exclusive.       (brief)  8:  885 

Concurrent  jurisdiction;   exclusive   where 

first  attaches. 

6:  221,  (brief)  7:  714,  (brief)  8:  63 
Concurrent  jurisdiction  of   federal 'and 
state.  12: 725 

Interference  with  proceedings  before  surro- 
gate; concurrent  jurisdiction  in  equity; 
auxiltaiy  jurisdiction;  retaining  suit  in 
court  whence  process  first  issued.  2:  175 
Federal;  noniudicial  power,     (brief)  2:  295 
Adoption  by  federal  courts  of  remedies 
created  by  state  statutes:— preservation 
of  equity  jurisdiction:  enlargement  of 
equitable  remedies;   limitation   or  en- 
largement of  equity  powers;  extending 
legal  remedies;  limiting  equitable  juris- 
diction. 18:  266 
Practice,  pleading,  and  procedure  in;  to 
conform  ''as  near  as  may  be;'*  authority 
of  judge;  exceptions.                    11:275 
Residence  or  citizenship  of  corporations 
for  purpose  of  federal  jurisdiction  in  state 
other  than  that  where  created: — adoption 
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COURTS.— Continued. 

or  new  incorporation;  consolidation 
with  domestic  corporation;  residence: 
an  "inhabitant"  wliere;  where  ••found" 
under  Act  of  1875.  14: 184 

Suit  by  assignee  of  chose  in  action. 

1:817,2:746,  12:681 

Ancillary  iurisdiction.  8: 1&9 

Equity  Jurisdiction;  matter  in  dispute. 

3:  225 

Jurisdiction  not  conferred  by  attachment 
process.  6: 252 

Jurisdiction  of  suit  against  state  railroad 
commissioners.  8: 238 

Effect  of  decision  of  state  courts  in  fed- 
eral courts;  rule  of  property;  questions 
of  general  or  commercial  law;  effect  of 
state  decisions  in  other  states;  federal 
questions.  5: 508 

Special  tribunals;  Judges  of  federal  court; 
liability  of  judges  for  Judicial  acts. 

(brieO  4:  889 
COVENANTS. 

Voluntary;  how  far  enforceable.        18:  728 
Recitals  in  a  deed  as  basis  of  implied  cove- 
nanuof  title.  '     18:848 

Defined  and  construed;  eviction.         6:197 
Distinguished  from  conditions;  construction. 

1:88,6:422 
With  several;  when  one  may  sue  alone. 

9:704 
Restricting  use  of  property;  not  to  build;  to 
keep  street  open;  enforcement  of .  8:  579 
Against  incumbrance;  what  is  an  incum- 
brance; 8:  789,  (brief)  9:  637 
Against  assessment  or  tax.       (brief)  17:  428 
In  grant  to  corporation;  personal  covenants 
binding  on  purchaser;  enforcement  of 
restrictive  covenants;  discretion  of  court. 

2:199 
For  Quiet  enjoyment;  warranty ;  estop:>pl  by. 

2:834 
Binding  on  privies.  (brief)  9:  96 

Collateral  warranty.  (brief)  11:  861 

Of  seisin.  6:  b60 

Breach  of;  remedy  for.  8:  789.  4:  425 

Breach,  by  outstanding  lease,  (brief)  10:  659 
Running  with  land.  2: 199,  884,  6:  360, 

(brief)  4:  402,  (brief)  6: 112,  (brief)  8:  90, 
(brieO  11:  «47,  (brief)  17:  410 
Power  of  equity  to  compel  observance  of. 

8:  579,  5:  422 
Performance  of,  secured  by  lien. 

(brief)  6:  708 
When  barred  by  Statute  of  Limitations. 

(brief)  6:  592 

CREDITORS'  BILL. 

Jurisdiction  of  equity.  1 :  788 

When  lies.  1:868 

What  may  be  reached  by.  8:  623 

Priority  as  to  proceeds  of: — effect  of  Judg- 
ments as  liens;  the  contrary  rule;  par- 
ticular cases;  bill  for  ail  similarly  situ- 
ated; creditors  at  large.  17:  845 
Suspension  of  other  suits.  1: 689 

CRIMINAL  LAW. 

I.  Cbihinal  Liability. 
II.  Pbocedubb;  Punishment. 

Rights  of  Accused  on  Trial,  see  Tbial. 
See  also   Abduction  ;    Pabdon  ;    Prize 
Fighting. 


CRIMINAL  LAW.— Continued. 

I.   CbIMINAL  LlABILITr. 

Validity  of  statute  making  it  criminal  to 
have  possession  of  property  which  is 
capable  of  criminal  use.  20:  52 

Duress  as  an  excuse  for  crime;  as  to  duress 

fenerally;  as  to  duress  of  wife  bv  huH- 
and.  19: 857 

Irresistible  Impulse  as  an  excuse  for  crime: 
— effect  of  disease  to  create  irresistible 
impulse;  impulse  obliterating  sense  of 
right  and  wrong;  kleptomania.  18:  224 
Voluntary  intoxication  in  extenuation  of 
crime.  8: 83 

Intent  as  an  element  of  crime. 

11:  807.  18: 184 
Guilty  knowledge  as  an  element  of  crime. 

10: 109 
Qood  character  as  a  defense.  8:  301 

Aiders  and  abettors  as  principals.      13: 195 
Liability  for  acts  of  associates.  1:  211 

Definition  of  crime;  power  to  render  opium 
smoking  criminal.  (brief)  9:  895 

Attempt  to  commit  crime.  10: 109 

Solicitation  to  commit  crime,    (brief)  15: 199 
Offense  against  both  state  and  municipality. 

(brief)  5:  852 

n.  Procedube;  Punishment. 

Locality  of  crime  committed  through  the 
aeency  of  the  mails  or  of  carriers. 

19:  775 

What  is  an  infamous  crime  within  constitu- 
tional provision  requiring  presentment 
by  a  grand  Jury.  17:  764 

Right  of  defendant  to  public  trial.     14:  809 

Right  of  state  to  appeal  in  a  criminal  case: 
— ^from  Judgment  on  special  verdict,  de- 
murrer, etc.;  statutory  provisions. 

19:  842 

Statute  allowing  plea  of  guilty  in  capital 
case.  18: 858 

Practice,  arraignment  of  accused.       10:  91 

Protection  of  rights  of  accused.  8:  210 

Rights  of  person  charged  with  felony;  as  to 
appearance  in  person  and  with  counsel; 
process  to  procure  witnesses;  informa- 
tion of  nature  of  accusation ;  right  to  be 
confronted  with  witnesses;  right  to  be 
present  at  trial,  waiver  of;  right  to  Jury, 
waiver  of;  right  to  a  separate  trial. 

5:882,  (brief)  4:  803 

Party  cannot  be  compelled  to  furnish  evi- 
dence against  himself.        4:  766,  9:  828 

Exemption  from  self -crimination: — effect  of 
statutes  prohibiting  use  of  testimony 
i^inst  the  witness.  14:  407 

Proox  of  eorpui  deUcU;  confessions;  felony 
defined.  (brief)  8:  887 

Former  jeopardy. 

1:451.4:548,  (brief)  4:  845 

When  jeopardy  attaches;  dismissing  jury 

for  sickness.  (brief)  8:  775 

Record  must  show  Jury  legally  impaneled 
and  sworn.  (brief)  9:  828 

Punishment;  cruel  and  unusual.  4:  628 
Suspension  of  sentence: — for  good  behav- 
ior; conditional  pardons;  what  conditions 
allowable;  acceptance;  compliance  with 
condition;  construction;  breach  of  con- 
dition; how  forfeiture  enforced;  parole 
of  prisoner.  14:  285 
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CRIMINAL  LAW.— Continued. 

Punishment;  effect  of  conditional  pardon; 
recommitment  for  breach  of  condition. 

(brief)  19:  786 

Effect  of  absence  from  jail  in  computing; 

time  of  imprisonment.  18:  574 

CRIMINATION  OF  SELF. 

4:766,9:328.14:407 
CROPS. 

See  £MBLBMBlfT8. 

CURTESY. 

Husband's  initiate  right  of. 

1:125.  (brief)  8: 857 
Effect  of  statute;  seisin  during  coverture; 
entry  on  land;  Tested  remainder  or  life 
estate;  forfeiture  of;  liability  for  hus- 
band's debts;  disposal  of  estate  by  wife. 

7:698 

Rights  of  husband;  to  what  estate  attaches; 

seisin  of  wife;  when  becomes  initiate. 

11:825 


CURTESY.— Continued. 

Power  of  Legislature  to  destroy.       19:  256 
Nature  of  the  estate  of.  (brief)  20:  821 

In  reversion  or  remainder.        (brief)  7: 698 

CUSTODY  OF  LAW. 
See  Courts;  Garnishment. 

CUSTOM  AND  USAGE. 

As  part  of  contract;  usage  of  trade  to  aid  in- 
terpretation. 

8:  800,  4:  892.  10:  785,  (brief)  8:  278 
Effect  on  legal  risbt.  2:  87 

When  not  valid  defense.  10:  866 

As  to  deliTer^  of  goods  by  carrier.      1:  650 
As  law;  conflict  with  rules  of  law ;  reasonable- 
ness of;  knowledge  of;  to  affect  express 
contract.  13: 488 

Banking  customs.  21:  440 

CY  PRES. 
See  Charitable  Uses. 


D. 


DAMAGES. 

When  liquidated. 

.      6:551,  10:826,  (brief)  14:  298 
For  results  too  remote.  8:  587.  6:  280 

Right  to  recoYer  when  slight,    (brief)  18:  44 
Effect  of  illegality  of  use  to  reduce. 

(brief)  18: 102 

Not  recoTerable  by  one  who  contributed  to 

the  injury.  (brief)  7:  262 

For  matters  pending  suit.        (brief)  18:  890 

Exemplary  or  punitiye;  when  allowed. 

1:682,  9:445,11:48,  690,  18:600,  17: 
71,  (brief)  1:474.  (brief)  2:490.  (brief) 

5: 178,  (brieO  7:  854 

For  mental  anguish.    2:  766.  8:  765,  9:  669. 

18:  859.  (brief)  17:  805,  (brieQ  20:  172, 

(brief)  21,  708.  811 

In  admiralty;  apportioning.        (brief)  5:  53 

Injunction  cases;  right  to  recover  damages 

caused    bv   an    injunction;    right    to 

damages  for  obeying  a  void  injunction. 

18:  275 

In  lieu  of  injunction;  application  of  the 

doctrine   of   Henderson  Que;   rulings 

under   English  statute;    in  injunction 

suits;  in  suits  for  specific  p^formance. 

20:752 

On  injunction  bond.  18:  811 

For  injury  to  personal  property;  duty  of 

party  mjured.  6:  454 

Assignment  of  mortgagee's  right  to,  for 

unlawful  seizure  of  mortgaged  goods. 

(brief)  6: 878 
For  negligent  injury  to  animals. 

(brief)  6:  454 

For  conversion.  1 :  306.  2:  449 

By  carrier.  21:119.128 

Of  stock.  (brief)  1:290 

For  breach  of  voluntaiy  covenant.     18:  723 

For  breach  of  contract. 

1:  842. 2:  766,  3: 587, 11: 681,  (brief)7:  78 
Tioss  of  profits.  8: 587,  (brief)  5:  498 

For  failure  to  furnish  machinery;  loss  of 


(brief)  5:  586 


DAMAGES.— Continued. 

Breach;  of  contract  to  deliver  goods.  1:  655 
Of  contract  for  work.  5:  275 

For  wrongful  discharge  from  service. 

8: 137,  5:  758 
Of  contract  to  convey.  4:  670 

For  refusal  of  benefit   society   to   levy 
assessment.  2:786 

For  breach  of  implied  warranty.     18:  885 
For  failure  to  give  possession  to  V^nant. 

(brief)  5:  578 
For  wrongful  maintenance  of  a  sewer. 

(brief)  7:  466 
For  nuisance.  18:  822,  (brief)  10:  211 

For  pollution  of  stream.  7:  457 

For  injuries  to  real  property;  cost  of  restora- 
tion as  measure  of.  17:  426 
For  cuttine  off  access  of  riparian  owner 
to  navigable  waters.                      15:  618 
For  injury  to  or  destruction  of  trees:— ef- 
fect of  cutting,  upon  the  title:  replevin; 
trover,  trespass  de  bonis;  trespass  muvrs 
dausiim;  special  and  statutory  actions; 
injury  to  fruit  trees;  injury  to  shade 
trees;  injury  by  fire.                      19:  658 
For  destruction  of  fruit  trees.         15:  612 
In  trespass  quare  clausum.     (brief)  5:  288 
In  condemnation  cases;  elements  of.  2:  217, 
7:409.   8:880.    9:299,    (brieO    2:528, 
(brief)     7:  409,    (brieO   8: 787,    (brief) 

10:  871 
Injury  to  farm  or  tract  as  a  whole;  tract 
cut  off.  2:  217 

Value  of  land  taken . 

2:217,  3:83.  8:124.  12:610 

Market  price  as  element.       8:  88,  11:  604 

Benefits  considered.  7:  289 

Inconvenience;    reasonably    anticipated; 

speculative  and  contingent;  danger  of 

fire;  special.  2:217 

The  value  of  improvements  made  by  one 

taking  property  by  eminent  domain  as 

an  element  of  damages: — when  improve- 

ment  is  consented  to  by  owner,  mort- 
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DAMAGES.— Continued. 

gagor,  etc.;  when  construction  of  im- 
provemenU  is  a  trespaas;  effect  of  good 
faith  or  mistake  of  trespasser.  16:  805 
On  condemnation  of  the  fee  of  land  over 
which  there  is  an  existing  highway. 

15:413 

Consequential,  to  easements  to  abutting 

owners.  14:  881»  (brief) 8:  565, 

(brief)  6:  255.  (brieO  14:  845 

For  loss  of  privacy.  (brief)  14:  781 

For  neglect  of  duty  to  deliver  telegram. 

2:  766,  7:588, 9:669, 10: 515,  (brief)  8: 71 
For  mistake  in  telegram.  (brief)  4:  660 

For  wrongful  ejectment  from  car. 

1:  667,  8:  788,  (brief)  8:  183 
For  breach  of  promise  of  marriage;  elements 
of.  .     10: 584 

For  malicious  prosecution. 

4:  255.  (brief)  8:515 
For  libel.  (brief)  8:  525,  (brieO  8:  582 

Mitigation  of  damages  for  assault. 

(brief)  4:  500 
For  death;  caused  by  negligence;  agerava- 
tion  of  existing  disease  allowed  for  in 
damages;  pecuniary  loss  only  recover- 
able; pain  and  suffering;  exemplary  and 
punitive  damages  not  recoverable;  state 
statutes  construed:  contributive  causes 
of  death;  action  for  death  of  relative;  of 
husband;  of  wife;  of  cousin;  action  by 
parent  for  death  of  child;  contributory 
negligence  of  parent;  contributory  neg- 
ligence of  child  not  bar  to  recovery; 
question  of  fact  for  lury;  negligence  of 
parent  not  imputed  to  child;  loss  of 
sevices  of  child.  17 :  71 

For  death  from  sale  of  intoxicating  liquor. 

8:  827 
For  personal  injuries.      1:  75,  682,  8:  765, 
10:  742,  11:  48,  12:  698,  (brief)  4:  297 
Value  of  time  lost;  expenses  of  nursing 
and  medical  attendance;  damages  proba- 
ble in  future;   impaired  capacity   for 
work;  occupation  to  be  considered;  dis- 
cretion of  jury;  examples  and  instances. 

11:48 

Excessive  verdicts  in  suits  for  damages 

for  personal  iu juries.  14:  677 

How  far  plaintiff's  pecuniary  condition  can 

be  considered  in  determining. 

(brief)  6:  765 

For  personal  injury  to  seamen;  for  future 

consequences  of  injury.        (brief)  5:  58 

As  to  giving  treble  damages,      (brief)  11:  84 

Damnum  ahsque  injuria,  6:  578,  8:  787 

DAMS. 

Implied  reservation  of  use  of,  18:  657 

DANGEROUS  AGENCIES. 
See  FiRBWORKS;  Nkqligbkce. 

DAYS. 
See  Time. 

DEALING 
What  constitutes.  14:  529 

DEATH. 

Damages  for,  see  Damages. 

Effect  of,  to  relieve  from  contract. 

14:  217.  16:  858 
Of  leasee;  effect  of.  13:  598 
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DEATH.— Continued. 

Caused  by  negligence;  right  of  action  for. 
2:  67.  520,  8:  885,  4:  361.  6: 172,  7:  154. 
18:  458.  (brief)  11:  54,  (brief)  21 :  819 
Injuries  beyond  state  limits;  venue;  right  of 
action  in  whom;    contributory  negli- 
gence. 4:  261 
Who  must  bring  action  for. 

18:  458,  (brief)  8:  567 
Who  may  recover  damages  for.  (brief)  7:  283 
Compromise  of  action  for.  21 :  158 

Liability  of  railroad  receiver  for.        15:  262 
Admiralty  jurisdiction  of  action  for. 

(brief)  5:  53 
DEBENTURES. 
What  are;  nature  of.  1:787 

DEBTOR  AND  CREDITOR. 

Suits  by  Creditor,  see  Creditors'  Bill. 
Transfers  in  Fraud  of  Creditors,  see  Fraud. 

One  receiving  credit  responsible  for  the 
debt;  effect  of  taking  security.    12:  223 

Creditor's  right  to  proceeds  of  personal  ser- 
vices of  debtor.  21 :  623 

DECEIT. 

See  Fraud.  ...y- \''^  '•■■'....    ,^  -      ► 

DEDICATION. 

Of  land  to  public  use;  restriction  to  particu- 
lar use;  estate  created. 

6:  259,  (brief)  10:  595 
Public  user  as  acceptance  of  dedicated  high- 
way. 18:  510 
By  platting  and  sale  of  lots. 

9:551,  (brief)  10:  674 
For  streets;  extent  of  right  given. 

1:  493   3:  831 
Of  land  for  public  parks.  13:  251 

Cannot  be  recalled.  (brief)  8:  633 

DEEDS. 

For  Conditions  in  Deeds,  see  Rbal  Prop- 
erty. 

Of  Insane  Person,  see  Iscomtatent  Per- 
sons. 

Essentials  to  validity  of.  18:  676 

Construction  of. 

18:  818,  (brief)  9:  271.  (brief)  21:  892 
Office  of  habendum  to  enlarge  estate. 

(brieO  20:  846 
Filling  blank  in.  2:  529.  (brief)  10:  310 

Signature  by  mark  or  cross.  12:  205,  22:  — 
Consideration  of.  13:  818.  640 

Acceptance  of.  1:  881 

Attesting  witness.  4:  888 

Assignment  of;  effect.  (brief)  6:  664 

Description  in.  4:  425 

Effect  on  description  of  map  or  plat  re- 
ferred to.  18: 142 
To  corporation  not  yet  in  existence;  validity 
of.                                        (brief)  3:  583 
To  married  woman.                  8:  299.  3:  801 
By  married  woman;  acknowledgment. 

3:  826 
Estoppel  by.  2:  529,  5:  121 

By  deed  of  married  woman,  (brief)  8:  826 
Of  land  in  possession  of  third  person. 

(brief)  7:  556 

Delivery  of.     8:  299,  4:  818,  5:  121,  12:  171, 

18:  64,   (brief)  7:  656,   (brief)  11:  573. 

(brief)  19:  248,  (brief)  20:  179 
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DEEDS.— Continued. 

Effect  of  registration  as  delivery.     5 :  121 
Reservations  and  exceptions  in. 

2:  87,  13:  289,  (brief)  5:  64 
Beatriction  of  use  of  property  by.  8:  579 
To  secure  support  for  life.  8:  886 

DE  FACTO. 
Corporations  and  Directors,  see  Corfoba- 

TIOI78. 

Officers,  see  Offigabs. 


DEFINITIONS. 

Accidental. 

9:685 

Any. 

(brief)  10:  216 

Business. 

14:  529 

Dealing. 

14:  529 

Deposition. 

13:  886 

Dues,  meaning  of. 

15:  518 

Duly. 

(brief)  4:  687 

Family.  6:  818,  7:  747,  (brieH  9:  351 

Heirs.  8:  732.  747.  13:  46,  (brief)  4:  216 

Presumptive  and  apparent.  5: 122 

Insolvent.  (brief)  10:  711 

Issue.  (brief)  17:  66,  (brief)  19 :  472 

Laborers.  18: 305 

Libel  and  publication.  18:  419 

Manufacturers.  14: 107 

Persons;  who  or  what  is  included  in  the  term 
"  persons: "  (1) definitions;  (2)  is  a  sover- 
eignty a  person;  (3)  are  corporations 
p«rson8;  (a)  in  general;  (b)  under  laws 
relating  to  taxation:  (c)  within  statutes 
of  limitation;  (d)  under  constitution;  (e) 
under  miscellaneous  statutes.  19:222 
Police  power.  18: 131 

Purchase.  (brief)  9:  597 

Relatives.  14: 342 

Shipment.  (brief)  8:  245 

Meaning  of  words  "  unmarried  *'  and  "  with- 
out having  been  married  :"— in  statutes; 
in  will  or  marriage  settlement.    15:  292 

DEGREES  OF  KINSHIP. 
See  Next  of  Em. 

DELEGATION  OF  POWER. 

See  CoNSTTruTioNAL  Law;  Municipal 
Corpobations.  - 

DELIVERY. 

See  Dkeds;  Inbubance. 

DEMAND. 

Necessity  of  (brief)  1: 122 

DENTISTS. 
See  Medical  Board& 

DEPOSITION. 

Defined;  rejection  of,  as  evidence.      18:  366 
Taken  in  foreign  state;  effect  of. 

(brief)  7:  265 
Admissibility  of,  upon  trial,     (brief)  7:  646 

DEPOSIT  TICKETS. 
Given  by  bank.  17:  580 

DEPUTY. 

Infants  as  deputy  sheriffs;  women  as  deputy 


clerks. 
In  whose  name  to  act. 

18:  721 
19:  177 

DERELICT. 
Ownership  of. 

18:  695 

DESCENT  AND  DISTRIBUTION. 

See  also  Heirs. 

Disinheriting  heir;  heirs  favored  at  law. 

2:849,  11:767,  (brief)  5:  524 
Descent  to  murderer.  6:  844,  10:  810 

Liability  of  heirs  for  obligations  of  an- 
cestor:—  in  general;  liability  on  cove- 
nant or  specialty  debt;  remedy  in  equity; 
conditions  of  suit  against  heirs;  plead- 
ing and  proof;  parties;  judgment;  in 
Louisiana.  21:89 

DETERMINABLE  PEES. 
Nature  and  creation.  15:  281 

DEVISE  AND  LEGACY. 
See  Wills. 

DIRECTORS. 
See  C0RPORATIOK& 

DISCOVERY. 

Essentials  to  bill  for.  2:  223 

Right  to  examine  other  party's  books  to  dis- 
cover evidence.  (brief)  19:  602 
By  physical  examination  before  trial.  14:  466 

DISEASE. 

Protection  against,  see  Health. 

Appropriations  for  protection  against. 

14:  474 
Effect  of  previous  disease  of  person  injured 
on  liability  for  causing  the  in  Junes  :^ 
causing  death  of  diseased  person;  limit- 
ations and  exceptions  to  the  rule. 

16:  268 
Liability  for  communicating. 

19:  725.  (brief)  15:  819 

DISINHERITANCE. 

See  Dbbcbnt  and  Distribution. 

DISMISSAL. 

Of  action,  see  Action  or  Suit,  VI. 

Of  proceeding;  power  of  officer.  2:  644 

DISORDERLY  HOUSES. 

What  are,  evidence;  punishment.        4:  675 
Suppression  of  houses  of  ill  fame.       4:  751 

DISTRICT  ATTORNEY. 

Fees  of;  contract  for  additional  compensa- 
tion.  (brief)  5:  487 

DISTURBING  WORSHIP. 
Prosecution  for.  (brief)  7:  825 

DIVIDENDS. 
See  Corporations. 

DIVORCE. 

Effect  of,  on  Dower,  see  Dower. 
Right  to,  see  Husband  and  Wipe. 
Effect  of  Pendency,  see  Lis  Pendens. 
Judgment  or  Decree  of,  see  Judgment. 

DOCK  LINES. 

Establishment  of;  effect  of  establishing  line. 

14:  498 
DOCUMENTS. 
Production  of,  see  Disgoyjsrt;  Evidence. 

DOGS. 

See  Animals. 
Tax  OD,  see  Taxes. 
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2:203 
13:  161 
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DOMICIL. 

See  also  Nonbbsidentb, 
What  constitutes;  change  of. 
How  determined. 

DONATION. 
Forfeiture  of. 

DOUBLE  INSURANCE. 

See  Inbubance. 
Taxation,  see  Taxes. 

DOWER. 

Provision  in  lieu  of,  see  Wills. 

Power  of  Legislature  to  destroy.        19:  2S6 

What  title  of  husband  will  support. 

(brief)  11:  91 

In  life  estate.  (brief)  8:  814 

Right  of.     8:  497,  4: 118,  5:  519,  821,  8:  443 

Subordination  to  lien  or  mortgage;  instan- 
taneous seisin.  4: 606 

Right  to,  in  mines.  16:  247 

Right  of  doweress  to  mesne  profits  or  dam- 
ages for  detention  of  dower.        21: 180 

Effect  of  depreciation  in  value  of  land  on  a 
widow's  right  of  dower  therein.  18:  425 

Bar  of  inchoate  right.  13:  441 

Release  of  inchoate  right  by  attorney  under 

power  given  by  married  woman.  16:  209 

Power  of  husband  or  his  creditors  to  defeat 
wife's  right  of  dower: — as  to  lands  held 
in  common  by  the  husband;  as  to  lands 
sold  under  mortgage;  bankruptcy;  sale 
on  execution  to  satisfy  mechanics'  lien; 
sale  under  execution  against  husband; 
adverse  possession  of  the  husband's 
lands;  as  to  lands  sold  for  taxes.  18:  75 

Effect  of  divorce  upon;  abandonment  of 
marriage;  elopement.  11:790 

Effect  on,  of  divorce  in  another  state. 

15:542 

Marriage  of  wife  after  void  divorce,  as 
affecting.  (brief)  10:  694 

Right  of  wife  on  annulment  of  marriu^e. 

(brief)  12:  359 

Effect  of  partition  sale  upon  dower  rights 
of  one  not  a  party.  16:  776 


DOWER.— Continued. 
Effect  upon,  of  a  lease  to  widow. 

(brieO  21:  434 
Unassigned;  remedy  of  creditor  of  widow. 

(brief)  5:  74d 
Release  of  ,by  widow;  to  whom  may  be  made. 

(brief)  6:  87» 
DRAFTS. 

See  Bills  akd  Notes. 

DRAINS  AJSTD  SEWERS. 

Public  Improvements  Generally,  see  Public 

Improvements. 
Water  Rights,  see  Watbbs. 

Implied  reservation  of.  18:  657 

Statutory  regulations.  9:205 

Municipal  liability  for.  5: 126,  ^9:  205^ 

Jurisdiction  of  commissioners;  formation  of 
districts;  notice  of  claffsiflcation  of  lands; 
assessment  for  benefits;  of  highways  and 
railroads;  collection  of  aasefisment;  lien 
and  foreclosure;  classification  of  high- 
ways and  railroads;  collection  of  assess- 
ments or  their  enforcement.  10:  285 
Authority  of  Legislature  over;  taxation  for; 
construction  of.  12:  417 

Cost  of  sewerage;  a  public  local  tax.   4:  886 

DRUGS. 
Liability  of  vendor  of,for  n^ligence.  21 :  189 

DRUMMERS. 
See  Peddijsrs;  Principal  and  Agent. 

DRUNKENNESS. 
See  Criminal  Law;  Evidence. 

DUE  PROCESS  OF  LAW. 
See  CoNfiTiTOTioNAL  Law. 

DURESS. 

To  Commit  Crime,  see  Criminal  Law. 

What  constitutes.  7:  551, 9:  681.  (brief)  7:  551 
Acts  done  under,  may  be  annulled;  equi- 
table relief;  recovery  of  money.    6:  491 
By  lien  on  real  property.  16:  876 


E. 


EARNINGS. 
Future;  mortgage  or  assignment  of.  14: 126 

EASEMENTS. 

Defined.  6:  159,  8:  617 

Distinguished  from  license.  6: 159 

How  created.  8:  617,  (brief)  6:  668 

Exception  and  reservation  of: — general  dis- 
tinctions between  exceptions  and  reser- 
vations; creation  of  easement  by  reser- 
vation;  words  of  inheritance  necessary 
in  the  reservation  of  easements ;  excep- 
tion of  easements;  words  of  inheritance 
not  necessary  to  except  an  easement  in 
fee:  necessity  of  technical  words;  reser- 
vation out  of  grantee's  other  property; 
reservation  in  favor  of  a  stranger;  con- 
struction; appurtenant  easements;  dura- 
tion of  easements  appurtenant;  illustra- 


EASEMENTS.— Continued. 

tions  of  the  use  of  reservations.   20:  681 
Acquired  by  prescription;  acquiescence  in 
adverse  use;  extent  of  prescriptive  right; 
presumption  of  right;  continuous  and 
uninterrupted  use.  10:  484,  (brief)  5:  111 
Prescriptive  right  of  way.  (brieO   H:  359 
Way  of  necessity.       8:  58,  (brief)  18:  702 
Conveyance  of,  on  sale  of  part  of  a  build- 
ing. 13:  158 
As  appurtenance  to  mill.  2:  285 
Equitable  easement,  under  covenant  with 
third  person.                      (brief)  21 :  392 
When  implied.                                    18: 126 
Implied  reservation  of.                     13:  657 
Effect  of  attempt  to  sever  appurtenant  ease- 
ment from  the  premises  for  the  benefit 
of  which  it  exists.                        14:  800 
In  gross;  right  to  assign  or  to  transmit;  ru)e 
where  the  grantee  acquires  a  profit  in 
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EASEMENTS.— Continued. 

the  grantor's  land;  the  Massachusetts 
rule.  14: 333 

Extent  of  right.  1:  218,  (brief)  7:  226 

lUffht  of  landowner.  (brief)  1 :  287 

BiHlding  over  right  of  way.  15:  487 

Bight  to  change: — where  change  is  harm- 
less or  beneficial  to  other  parties.  15 :  93 

Effect  of  nonuser: — mere  nonuser  will  not 
extinguish;  nonuse  must  be  accompa- 
nied by  adverse  use  of  servient  estate; 
duration  of  adverse  use:  intention  of 
the  owner  as  indicated  by  acts;  public 
easements.  18: 535 

Servitude  of  light  and  air;  the  English  doc- 
trine; the  American  doctrine.      11 :  634 

Protected  by  equity.  .    3:  861,  6:  261 

EIGHT  HOUR  LAW. 
Btghthour  law ;  validitv  of. 

19:141,  (brief)  9:  482 

EJECTMENT. 

When  maintainable;  for  what  property. 

1:  809,  (brief)  5:  65 
What  disseisin  will  support  13 :  664 

What  title  or  interest  will  support: — plain- 
tiff must  prove  title;  sufficiency  of 
equitable  title;  title  by  patent;  necessity 
of  right  of  possession  and  interest  in 
the  land;  sufficiency  of  possession  as 
against  mere  intruder;  what  constitutes 
poosession;  title  acquired  by  limitation; 
action  by  riparian  owner ;  mining  rights; 
fixtures;  action  by  owner  of  dominant 
estate;  land  subject  tathe  easement  of  a 
highway;  interest  of  a  mortgagee;  ac- 
tion by  tenant  in  common,  executors, 
administrators,  and  guardians;  to  en- 
force right  of  dower;  action  by  remain- 
dermen; miscellaneous.  18: 781 
Right  to  maintain  on  lease.  (brief)  5:  732 
Defenses  in.  18:  206 

ELECTION  DISTRICTa 

Validity  of  apportionment. 

16:  561,  (brief)  17: 159,   (brief)  18:  667 

Discretion  of  Legislature  as  to  apportion- 
ment, (brief)  16: 886 

ELECTIONS. 

By  Public,  see  Votbrs  and  Elections. 
To  Take  Gift  by  Will,  see  Wills. 

As  distinguished  from  appointment.   1 6 :  106 

ELECTRICITY. 

Right  to  use  for  street  railway  to  injury  of 
telephone.  (brieO  12:  587,  (brief)  17:  674 

ELECTRIC  LIGHT. 

Power  of  dty  to  own  plant  and  manufac- 
ture. 10: 193,  14:  268 

ELECTRIC  RAILWAYS. 
When  allowed  in  streets.  8:  539 


ELEVATED  RAILROAD.— Continued. 

Construction;  appropriation  of  right  of  way; 
damages  for  personal  injuries.      8:  173 

ELEVATORS. 

Liability  for  unsafe  condition,  (brief)  6:  498 
Accidents  at  shafts  of.  9:  640 

EMBEZZLEMENT. 
Aiding  offender  in  concealing;  liability. 


EMBLEMENTS. 


(brief)  6: 230 


ELECTRIC  WIRES. 
As  additional  servitude  in  highway. 

ELEVATED  RAILROAD. 
Right  to  constiuct  in  street. 


10:  497 
15:377 


In  highways,  ownership  of.  (brief)  8: 478 
Removal  of  hay  from  farm,  (brief)  5:  664 
What  constitute;  growing  crops.  6:  617 

Right  to;  rights  or  cotenants.  9:  625 

Right  to,  as  between  landlord  and  tenant. 

11:800 
On  death  of  life  tenant.  1:  427.  11:  800 

Right  to,  on  foreclosure. 

4:  458,  (brief)  17:  783 
Title  to,  on  judicial  sale.        (brief)  17:  284 

EMINENT  DOMAIN. 

Measure  of  Damages  in,  see  DAMAOsa. 

Right  of,  in  general. 

2:  680,  4:  785.  8:  58, 12:  675, 18:  832 
Constitutional  restrictions  on  the  right. 

4:785 

Abuse  of  right.  4:  785 

Delegation  of  right.       1: 188,  2: 680,  4:  785 

Means  and  agencies  of  its  exercise.      4:  785 

By  municipal  corporation.  8: 128 

Expediency  of  exercise  of  right,  a  legislative 

question.  4:  785,  7: 151 

One  exercise  of  the  right  does  not  extinguish 

it.  4: 785 

Nature  of  title  acquired.         2:  255.  8: 180, 

9:  295,  (brief)  9:  467,  (brief)  10: 188,  855 

Taking  property  already  appropriated. 

4:  785,  7:  765,  18:  181,  (brief)  3:  240, 

(brief)  10:  852 

Condemnation    of   cemetery   for   publio 

park.  (brief)  16: 180 

Use  for  which  property  may  be  taken. 

2: 680, 4: 785.  (brieO  1: 3U2.(brief)6: 112. 

(brief)  20:  664 

Taking  for  private,  combined  with  public, 

use.  (brief)  7: 152 

Courts  to  determine  whether  use  Is  public 

or  private.  4:  786 

To  establish  a  private  road: — ouUet  for 

communication  with  the  public;  neces* 

sity  of  road.  16:  81 

For  what  purposes  the  flowage  of  lands 

may  be  authorized  by  statute.     14:  487 

Railroads  as  public  improvements.  4:  785 

For  railroad  sidings  to  private  establish- 

mento.  20: 434 

For  railroad;  depot.  9:  295 

Location  of  railroad;   when  sufficient  to 

exclude  another  road.  12:  220 

For  street  railroad.  (brief)  10:  252 

Notice  of,  to  occupant  only.  16:  186 

Power  of  commissioners.         (brief)  2:  528 

Taking  lands  for  street;  procedure. 

(brief)  4:  813,  (brief)  10:  871 
The  * 'taking  of  property"  by. 

18:166,  (brief)  21:  227 
Injury  to  abutter's  easement  bv  railroad  in 
street: — casements  regarded  as  property; 
when  easements  attach;  easement  of  ac- 
cess; what  is  a  taking;  when  the  taking 
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JSMINENT  DOMAIN.— Continued. 

is  incomplete;  the  Minnesota  rule;  the 
Miflsissippf  rule;  eaaeoients  of  light  and 
air;  damages. 

14:881,  (brief)  14:  482,  768 
Injury  to  abutter's  easements  of  light,  air, 
and  access  by  vacating  street,  changing 
grade,  etc.: — vacation  of  street;  chang- 
ing grade;  rule  in  Ohio  and  Kentucky; 
grading  to  cross  bridges  or  railroads; 
obstructing  or  destroying  street.  14:  870 
Compensation,  right  to.        8:  123.  18:  481, 
(brief)  4:  785,  818,  (brief)  7:  461 
For  flooding  land  with  sewage.        1 :  298 
Bights  as  to  payment  of  damages. 

(brief)  16:  505 
Bights  of  mortgagee  of  premises  taken  by: — 

(a)  as  between  mortgagor  and  mortgagee; 

(b)  as  between  mortgagor  and  appropri- 
ator;  how  far  mortgagee  must  be  made 
a  party  and  given  notice;  special  cir- 
cumstances under  which  no  notice  need 
be  given;  effect  of  failure  to  give  notice. 

18: 113 
Bights  of  tenants  and  reversioners  of  prop- 
erty taken  b^: — (I.)  American  cases; 
effect  on  liability  for  rent;  taking  of 
part;  dama^,  application  of;  right  to 
and  estimation  of;  license;  practice; 
remedies;  life  tenants,  reversioners,  and 
remaindermen;  ground  rents;  (II.)  Eng- 
lish cases;  life  tenants,  reversioners,  and 
remaindermen;  Jurisdiction;  practice; 
rights  of  tenant  receiving  proper  notice 
to  quit;  as  to  duration  of  tenancy;  effect 
on  the  lease  and  rent;  estimation  and 
application  of  damages.  21:  212 

Bemedy  of  owner;  statutory.  5:  183 

Protection  of   private  rights ;  remedv    in 
equity.  5: 661 

Additional  burdens.  8: 174, 

881,  (brief)  11:  638,  (brief)  18:  839 
What  use  of  a  street  or  highway  consti- 
tutes an  additional  burden: — street  rail- 
ways; the  New  York  rule;  sewers  and 
drains:  water  and  gas  pipes;  markets; 
miscellaneous  cases.  17 :  474 

Telegraph  line  along  railroad  right  of  way. 

7:200 
By  poles  for  electric  wires.  10:  479 

EMPLOYES. 
See  Laborbbs;  Master  ai^d  Servant. 

ENTIRETIES. 
See  Husband  and  Wife. 

EQUITABLE  CONVERSION. 

Of  estates;  doctrine  of.  1:  887.  8: 145.  5: 104 

As  between  life  tenant  and  remaindermen. 

(brieO  19: 173 
EQUITY. 

Jurisdiction    of    Courts     Generally,     see 

Courts. 
As  to  Practice  of  Federal  Courts  in,  see 

Courts. 

Jurisdiction;  remedy  at  law. 

(brief)  6:  855,  7:67,  11:65 
As  a  separate  tribunal;  jurisdiction;  when 
concurrent.  5:226.11:65 

To  prevent  multiplicity  of  suits. 

1:801.  (brief)  11:  207 


EQUITY.—Continued. 

To  prevent  waste.  (brief)  11:  207 

In  boundary  cases.  (brief)  18:  361 

To  correct  mistakes.  .  12:  273 

To  reform  instrument;  giving  complete 
relief.  8:189 

To  set  aside  instruments. 

(brief)  8: 815,  (brief)  9:  200 
Power  to  relieve  from  fraud  or  to  protect 
equitable  rights.  5: 189,  11 :  65 

Over  equitable  assignment  of  a  fund. 

4:247 
To  sell  infant's  lands.  (brief)  7:  584 

As  to  contest  for  office.  5:  403 

Over  corporations.  9:  650 

Over  proceedings  to  forfeit  franchises  of 
corporations.  9: 278 

For  enforcement  of  covenant.  8: 579. 5: 422 
Not  interfere  with  discretionary  power. 

8:175 
Denial  of  equitable  aid  for  deception  and 
fraud.         ^  17:  129 

Maxim  as  to  coming  with  clean  hands. 

2:  868,  11:  458 
Following  the  law.  4:  858 

Requiring  infant  to  do  equity.  1 :  868 

ERROR. 
See  Appeal  and  Error;  Corah  Nobis. 


ESCAPE. 
Justification  of  prison  breach. 


15:190 


ESCHEAT. 

Defined:  question  how  determined;  proced- 
ure to  declare;  interest  subject  to;  title' 
or  possession  of  state.  12:  529 

ESCROW. 

Defined;   delivery  of  deed  in;   when  title 

passes.       5:  696,  10:  469,  (brief)  20:  809 

Second  delivery;   commercial  paper  as  an 

escrow.  5: 696 

Revocation  of  deed;  rights  of  parties. 

10:  469 
Effect  of  delivery  in  escrow  as  to  bona  fide 
purchaser  from  grantee  who  has  wrong- 
fully obtained  and  recorded  the  deed. 

17:  511 
ESTATE. 

See  Real  Propbbtt;  Titlb. 

ESTOPPEL. 
Of  Insurer,  see  Insurance. 

As  to  assertion  of  governmental  power. 

16:178 
Of  party  who  has  invoked  Jurisdiction  to 
deny  it  after  obtaining  benefit  of  the 
court's  takinff  Jurisdiction.  15:  278 

Party  not  allowed  to  take  inconsistent  posi- 
tions; inconsistent  ruling,  (brief)  8:  440 
Of  municipal  corporations. 

(brief)  6:  60,  (brief)  15:  401 
As  to  municipal  bonds.  (brief)  2:  242 

By  covenant.  2:  335 

Binding  on  privies  in  estate,    (brief)  9:  96 
By  deed.  5:121 

To  deny  execution  of  deed.  2 :  529 

Of  married  woman  by  void  deed. 

(brief)  3:  826 
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ESTOPPEL. —Cent  inued. 

To  repudiate  a  title  which  one  has  sold; 
knowledge  neces8ar3'  to  raise. 

(brief)  9:  841 
By  execution  of  fraudulent  mortgage. 

(brTeO10:665 
Equitable;  defined;  when  arises;  false  rep- 
resentations. 13:  270 
Fraud  as  an  element  of.  7:  765 
By  fraud  of  agent.  5:  646 
By  silent  acquiescence. 

5: 183.  7:  755,  9:  609,  (brief)  2:  741 
By  permitting  railroad  to  be  built  in  high- 
way, (brief)  5: 188 
By  taking  benefit                     1: 826,  9:  609 
Agafawt  claiming  through  one's  own  wrong. 

5:  693 

Of  owner  to  assert  title.  4 :  838 

In  pais  upon  defendant  as  basis  for  action 

to  recover  real  estate  16:  818 

By  former  claim  or  proceeding. 

(brief)  4:  563 
To  deny  terms  of  contract.  8:  808 

By  receiying  and  retaining  contract. 

(brief)  1 :  660 
By  indorsement.  (brief)  1 :  847 

To  deny  agent's  authority.  2:  808 

Of  leasee.  1 :  507 

Of  married  woman.      1: 522,  2:  847,  769.  4: 
783,  8:  406,  (brief)  8:  826,  (brief)  9:  97, 

(brief)  10:  260 
Of  infant  by  representations  as  to  age. 

(brief)  15:  260 

Of  executor  or  administ^itor  by  act  before 

letters.  (brief)  8:  845 

Of  corporations.        11:  845, 12:  168,  18:  779 

To  deny  incorporation.  12:  366 

To  set  np  plea  of  uUra  virei,  20:  765 

EVIDENCE. 

I.  Judicial  Notice. 
ii.  prbaumftioms     amd    burdbm    of 

Proof, 
iii.  documbmtart. 
IV.  Dbmomstratiyb. 
V.  Parol. 
VI.  Ofiniorb. 
VII.  Admissions. 
VIII.  Dbclakations;  Res  Qkstm;  Priti- 

LEOX. 

IX.  Rblbyamct  and  Materialitt. 
X.  Weight  and  Sufficiency. 

As  to  Furnishing  against  Self,  see  Crimina' 

TioN  OF  Self. 
Validity  of  Contract  to  Procure,  see  19:  371 

I.  Judicial  Notice. 

4L)  Taken  by  United  States  courU;  (II.) 
by  state  courts;  (1)  of  jurisdiction  and 
authority  of  courts;  (2)  of  terms  of 
courts;  (8)  of  court  proceedings  ;  (4)  of 
court  records:  (a)  time;  (1)  of  facts  at  a  ted 
in  the  almanac  ;  (2)  of  the  course  of  na- 
ture^, {by  place;  (1)  of  matters  in  relation 
to  localities ;  (e)  person;  (1)  of  priYate 
•corporations;  (2)  of  public  corporations; 
<d)  of  public  officers;  (d)  circumstances; 
<1)  of  th^  cIyII  diYisions  of  the  state;  (2) 
or  elections  and  changes  in  office;  (3) 
of  matters  of  general  knowledge  aod 


EVIDENCE.— Continued. 

experience;  (4)  of  matters  of  history;  (5) 
of  geographical  and  topographical  fscts; 
(6)  of  population;  (7)  of  facts  in  relation 
to  manufactures  and  industries;  (8)  of 
matters  of  science  or  art;  (9)  of  the  su- 
preme law  of  the  land;  (10)  of  congres- 
sional Acts;  (11)  of  general  law  ;  (12)  of 
usages  and  customs:  (13)  of  the  public 
laws  of  the  state;  (14)  of  special  legisla- 
tion; (15)  of  legislatiYC  journals;  (16)  of 
municipal  ordinances;  (17)  of  the  seal  of 
the  state ;  (18)  of  foreign  laws  ;  (18k)  of 
laws  of  a  sister  state ;  (20)  of  records  of 
a  sister  state;  (21)  of  facts  in  relation  to 
the  circulating  medium ;  (22)  of  the 
meaning  of  words  and  phrases ;  (28) 
rules   applicable   in  particular  states. 

4:  88 
Of  statutes  and  officers.  (brief)  20:  882 

As  to  naYigabilitY  of  riYer.        (brief)  5:  537 
Of  power  of  railroad  company  to  make  a 
lease.  (brief)  2:  467 

Of  legisIatiYs  journals.  (brief)  2:  609 

Of  climate.  (brief)  4:  60 

II.  Pbbsumftions  and  Burden  of  Proof. 

Presumption  from  failure  to  produce  cYi- 
dence.  14: 470 

Presumption  of  continuance.  12:  620 

As  to  notice.  5:  253 

A8  to  negligence,  2:  820,  4:  420, 

8:  636,  (brief)  2:  522.  (brief)  5:  254 
Presumption   of  negligence  from  occur- 
rence of  accidents  :-H[I.)  personal  inju- 
ries ;(a)  in  absence  of  contract  obligation ; 
(I)  to  persons  in  highway;  (2)  to  persons 
on  defendant's  premises  and  elsewhere 
,    than  in  highway;  (3)  by  explosions;  (b) 
injuries  by  carrier  to  passengers;  (1)  in- 
juries arising  from  moYement  of  car- 
riage; (2)  collisions  with  objects  on  side 
of  carriage;  (3)  explosions;  (4)  falling  ob- 
jects; (5)  at  stations;  embarking  and 
alighting;  (II.)  injury  to  liYestock  by 
railway  trains;  (III.)  railway  fires.  15:  38 
In  case  of  injury  to  servant. 

8:  636,  18:  374,  (brief)  4:  410 
As  to  negligence  and  liability  of  carrier. 

18:  88,  (brief)  20:  816 
As  to  injury  to  liYestock  during  transpor- 
tation. 17:  889 
As  to  contributory  negligence. 

(brief)  5:  815 
Presumption  as  to  exercise  of  due  care  by 
person  found  to  haYe  been  killed  by  the 
alleged  negligence  of  another:— (a) 
presumption  of  care;  application  of  pre- 
sumption: question  for  court  or  jury; 
weight  of  presumption;  oYercoming 
presumption:  {b)  presumption  of  negli- 
gence; (c)  where  no  presumption  is  al- 
lowed; burden  of  proof  on  plaintiff; 
burden  on  defendant.  16:  261 

As  to  person  injured  on  highway  crossing. 

(brief)  20:  587 
PerMnal  matters. 
As  to  natural  consequences  of  acts,  in 
criminal  cases;  inference  of  evil  intent. 

11 :  e07 
As  to  fraud.  (brief)  4:  8:^3 

As  to  insanity.  10:  576 
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BVIDENCE.— Continued. 

As  to  testamentary   capacity:— on  iasne 
deviaavit  vel  non  or  direct  attack  on  will; 
in  ejectment  cases;  on  conflict  of  eyi- 
dence;  effect  of  Incompetency  once  ex- 
isting. 17:  494,  (brief)  8:  500 
As  to  death.  (brief)  8:  501 
As  to  survivorship.  10:  650 
As  to  legitimacy.                  8: 102,  10:  662 
As  to  identity  of  person  from  identity  of 
name.                                            17: 824 
Of  marriage,    (brief)  7: 125,  (brief)  17:  849 
presumptions  flowing  from  marriage  cere- 
mony:— ^general  rules;  burden  of  proof; 
presumption  of  license,  etc.;  presump- 
tion as  to  authority  of  celebrant;  pre- 
sumption as  to  death  of  former  partner; 
presumption  of  divorce;  proof  of  former 
marriage  to  overthrow  second  one. 

14:540 
As  to  instruments  and  property. 
As  to  alteration  of  instrument.        18:  818 
In  an  action  on  a  negotiable  instrument 
by  purchaser :~(1)  presumption  arising 
from  possession;  (2)  onus  on  maker  to 
rebut  the  presumption;  circumstances 
which  will  overcome  presumption;  (8) 
holder  must  prove  bona  fldes;  (4)  fraud 
or  illegality  in  the  inception  of  the  in- 
strument; (5)  burden  shitts  to  the  maker. 

17:  826 
As  to  bona  fide  purchaser,  (brief)  8:  42» 
As  to  date  of  indorsement  of  note. 

18:88 
As  to  rightfulness  of  possession. 

(brief)  2:  660 
Presumption  of  payment. 

1:628,  (brief)  4:  575 
Of  judgment.  10:  454 

Of  mortgaire.  1>846 

Public  and  ajflcial  matters. 
As  to  the  inw  of  other  states:  —  as  to  stat- 
utes; interest  and  usury;  presumptions 
as  to  common  law.  21 :  4G7 

As  to  foreign  laws.  (brief)  5:  865 

As  to  validity  of  statute. 

2:609.  (brief)  1:52 
As  to  regularity  of  pasbage  of  statu le. 

(brief)  9:  402 
As  to  performance  of  official  duty.  10:  857 
As  to  regularity  of  acts  of  officer. 

(brief)  6:  212 
As  to  legality  of  acts  of  directors. 

(brief)  2:  467 
As  to  tax  deed.  (brief)  5:  821 

As  to  elections.  i  (brief)  2:  596 

III.  Documentary. 

Right  of  party  producing  documents  upon 
notice,  to  use  and  control  their  use  as 
evidence.  15:  138 

Price  lisU  as.  17:  851 

Of  parlj*s  books  of  account,  (brief)  18: 120 
Of  books  of  account  of  corporation.  12:  478 
Books  of  bank  to  prove  payment  of  draft. 

(brief)  9:  859 
Book  of  surgery;  of  log-book  in  admiralty. 

(brief)  5:  53 
Coroner's  inquisition  as.  (brief)  6:  65 

To  prove  telegram  or  other  paper. 

(brief)  4:  575 
Of  deceased  witness  at  former  trial.      2:  78 


EVIDENCE.— Continued. 

Effect  of  indorsements  upon  papers, 

(brief)  8:  80# 

Ballots  as  evidence.  (brief)  2:  (MN^ 

Loss  of  privilege  as  to  written  oonfldentiai 

communication.  15: 268* 

IV.  Demonstrative. 

By  experiment  In  presence  of  the  jury;  ex- 
periments by  jurors;  experiments  out- 
side the  court- room;  experiments  in  the 
court-room;  self-criminatiog  evidence. 

15: 221 

Power  to  compel  plaintiff  to  submit  to  a. 
physical  examination: — in  suits  for  an- 
nulment of  marriage:  in  civil  suits  gen- 
erally; as  to  examination  before  trial; 
at  the  trial;  application  of  the  rules; 
manner  of  enforcing  the  power  and 
effect  of  disobedience.  14:  466 

View  of  jury.  12:  611 

V.  Parol. 

Parol;  not  admissible  to  vary  writing.  8:  806, 
880.  761.  796,  6:  88,  18.  621,  17:  270, 
(brief)  1:  548,  841,  (brief)  6:  287.  (brief) 

10:771,  (brief)  11:  805 
Exceptions  to  the  rule  against  admission  of 
parol  evidence.  (brief)  17:  270 

Proof  of  oral  warranty  when  sale  is  in  writ- 
ing. 12:  693 
Of  extrinsic  facts  and  circumstances. 

1:816.6:88 
or  prior  negotiations.  6: 88 

Of  collateral  agreement;  prior,  contempo- 
raneous, or  subsequent. 

6:83,  17:270,  (brief)  6:  413 
To  aid  construction.  6:  821 

Of  meaning  of  words.  6:  83 

To  explain  ambiguity. 

1:  838,  8:  801.  6:  83,  821 
Of  intention.  6:  821,  17:  270 

Of  custom  and  usage;  when  admissible  for 
interpretation  of  contract,  when  not. 

10:786 
Of  illegal  contracts.  6:  88 

Of  contracts  partly  written.  6:  33 

To  establish  trust.         17:  270,  (brief)  4:  826 
To  Ahow  fraudulent  intent. 

4:425,6:38.  17:270 
Of  accident.  6:  88 

Of  mistake.  5:  152.  6:  83,  838,  17:  270 

In  description  of  land  devised.  16:  321 
To  supply  omission.  6:  821,  (brief)  21 :  486 
To  reform  instrument.  3: 189' 

Of  conversations  between  parties.  6:  83 

Declarations  of  testator.  6:321 

As  to  meaning  of  will.  8:749 

As  to  warehouse  receipts.  19:  302 

As  to  consideration  of  contract.  6:  83,  164 
As  to  Uie  consideration  of  a  deed:— <1)  deny- 
^  ing  its  receipt  in  an  action  for  the  pur- 
chase price;  (2)  evidence  of  a  further  con- 
sideration than  that  named  in  the  deed ; 
(a)  to  pav  debts  of  the  grantor;  {b)  to 
support  the  grantor;  (e)  of  a  reservation 
by  the  grantor;  (d)  of  some  deed  to  be 
performed  by  the  grantee;  (8)  evidence 
that  the  consideration  included  other 
things  also;  (4)  that  the  land  was  sold 
by  the  acre;  (5)  where  the  property  is 
sold  subject  to  an  incumbrance;  (6) 
payment  otherwise  than  in  money ;  (7) 
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EVIDENCE.— Continued. 

in  action  for  breadi  of  covenant:  (8) 
to  show  an  sdYancement;  (9)  in  an  ac- 
tion by  the  grantor  to  set  aside  the  deed ; 
(10)  to  estaolish  a  trust  in  a  third  per- 
son; (11)  to  establish  a  use;  (12)  in  an 
action  by  a  creditor  to  set  aside;  (18) 
deed  by  or  to  a  married  woman:  (14) 
in  an  action  by  one  grantee  against  an- 
other; (15)  miscellaneous  illustrations. 

20:  101 
As  between  xnrties  to  promissory  note. 

1 :  594,  816.  3:  868,  18:  640  (brief)  2:  428 
Admissibility  of  extrinsic  evidence  to 
show  who  is  liable  as  maker  of  a  note: — 
principals  and  agents;  when  signature  is 
that  of  the  principal  and  agent,  and  the 

gromise  is  individual ;  when  both  prom- 
le  and  signature  are  as  agent;  where 
promise  is  oy  principal  and  signature  by 
agent;  where  promise  is  by  agent  and 
signature  by  individual;  where  paper 
doea  not  indicate  agency;  in  suits 
against  principal  where  signature  is  by 
agent  and  promise  is  individual;  in  suits 
against  agent,  where  signature  is  by 
agent  and  promise  is  individual;  princi- 
|Mi]  and  surety;  distinction  between  suits 
at  law  and  in  equity;  in  instrument 
under  seal;  on  notes  not  under  seal; 
after  Judgment;  as  between  the  obligors; 
conditional  signature  and  contradictory 
Qontracts.  20: 705 

To  show  alteration  of  note,  (brief)  8:  576 
As  affecting  indorsement.  18:  52 

As  to  blank  indorsement  of  note. 

(brief)  18 :  807 

'As  to  intention  of  indorser.  18: 88 

To  identify  person  and  property.         6 :  88 

To  identify  beneficiary.  6:  821 

To  bind  person  not  named  therein. 

(brief)  14:66 
To  show  waiver.  18: 68tf 

VI.  Opinions. 

Opinion,  when  not  admissible. 

12:  208,  (briAf)  4: 401 
Of  experts.  2:  668,  4:  555 

Hypothetical  case.  2 :  668 

As  to  handwriting:— weight  of;  qualifica- 
tion of  experts;  comparison  of  hand- 
writing. 12:  456 
As  to  condition  of  person.  (brief)  5:  607 
As  to  damages,  (brief)  5:  775,  (brief)  18: 499 
As  to  value  of  property.  (brief)  14:  678 
As  to  value  of  legal  services.  11:  787 
Of  testator's  capacity;  who  may  give. 

(brieO  5:  790 

YII.  Admissions. 

Admissions  as  evidence. 

12:  609,  (brief)  1:224 

VIII.  Declarations  :   Res  Gestm;   Privi- 
lege. 

Complaints  of  pain  and  suffering. 

18:  465,  (brief)  4:  297 
Declarations  as  to  marriage  or  pedigree. 

12:838 
Declarations  of  servant  or  agent.        (brief) 
8:  684,  (brieO  5:  498,  (brief)  7:  215,  751 
How  near  the  main  transaction  must  decla- 
rations be  made  in  order  to  constitute 


EVIDENCE.— Continued. 


part  of  the  I'es  g{ste:—(l.)  consideration 
of  the  rule;  conclusiveness  of  the  word 
"contemporaneous;"  each  case  depend- 
iug  on  its  own  facts;  discretion  of  the 
Judge;  (II.)  illustrations;  (a)  criminal 
cases;  (1)  instances  of  declarations  held 
admissible;  evidence  of  previous  alter- 
cations; (2)  instances  of  declarations 
held  no  part  of  the  res  gestcB)  (8)  decla- 
rations by  the  prosecutrix  in  an  action 
for  rape;  (4)  declarations  of  co-conspira- 
tors;  (6)  declarations  offered  in  actions 
against  railway  companies  for  property 
destroyed  or  injuries  inflicted;  (1)  dec- 
larations of  agents  of  the  company;  (2) 
declarations  of  injured  party  and  third 
persons;  (c)  miscellaneous  cases.  19:  788 
Proof  against  one  person  of  declarations  by 
another  to  show  partnership: — declara- 
tions generally;  dormant  partners;  es- 
toppel; letters,  circulars,  and  entries; 
shipping  registers;  declarations  in  state- 
ments. 20:  595 
Declarations  of  deceased  owner  of  land. 

(brief)  6:  284 
In  a  criminal  case,  of  threats  of  accused  or 
of  person  injured  or  killed:— (1)  threats 
by  the  defendant,  subsequent  threats; 
(2)  threats  by  the  accused;  (a)  communi- 
'  cated  threats,  overt  acts  or  hostile  dem- 
onstrations; {b)  uncommunicated  threats 
to  show  who  began  the  affray,  to  cor- 
roborate evidence  of  communicated 
threats,  to  show  the  attitude  of  the  de- 
ceased; (8)  threats  against  third  persons; 
(a)  by  the  defendant,  (b)  by  the  de- 
ceased; (4)  threats  by  third  persons;  (5) 
general  threats;  (6)  effect  of  lapse  of 
time.  17: 654 

Of  offer  to  sell  property.  12:  609 

Of  conversations  by  telephone.  17 :  440 

Admissibility  of,  when  given  through  an 
interpreter.  17:818 

Of  acts  of  co-conspirator;  testimony  on  leg- 
islative investigation.  1: 273 
Of  declarations  of  testator.                  8 :  847 
Privileged  communications;  as  to  settlement. 

(brief)  11:  84 

Between  husband  and  wife,  (brief)  2:  616 

Between  attorney  and  client;  exceptions; 

testimony  of  third  persons.  6:  481 

To  attorney  during  preparation  of  will. 

17:188 
To  physician.  (brief)  5:  544, 

(brief)  6:  765.  (brief)  7:  690,  (brief)  8:  778 
"Waiver  of  privilege. 

6:  481,  (brief)  6:  765,  (brief)  8:  778 

Loss  of  privilege  in  respect  to  written 

confidential  communications  by  loss  of 

their  possession  and  control.        15:  268 

IX.  Relevancy  and  Materiality. 

Of  custom  and  usage.  10:  786,  18:  488 

Of  reputation  of  parties  for  wealth. 

(brief)  11 :  784 
Evidence  and  instructions  as  to  character  of 
accused: — presumption  of  good  charac- 
ter; attacking  the  aefendant's  character; 
evidence  in  cases  of  disorderly  houses 
and  houses  of  ill  fame;  (1)  character  of 
defendant  keeping  disorderly  house;  (2) 
character  of  house  charged  to  be  diBor- 
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derly:  (S)  character  of  Inmates  of  dis" 
orderly  house;  (4)  character  of  visltora 
to  disorderly  house;  evidence  restricted 
as  to  time;  evidence  must  be  applicable 
to  the  trait  of  character  involved;  de- 
fendant's right  to  prove  character ;  right 
to  instruction  as  to  character;  in  cases 
of  circumstantial  evidence;  to  rebut 
presumption  from  possession  of  stolen 
goods;  extent  of  witness's  knowledge; 
character  of  accomplice  or  associate, 
evidence  of  particular  acts,  specific 
traits,  etc.;  cross-examination  of  wit- 
ness; impeaching  defendant's  character 
for  credibility;  rebutting  evidence  of 
defendant's  good  cbaracier;  aa  to  evi- 
dence of  character  creating  a  doubt;  as 
to  limiting  its  consideration  only  to 
doubtful  cases;  weight  and  effect  of  evi- 
dence as  to  character;  as  to  the  degree 
of  guilt  or  crime.  20:  609 

To  show  value.  8:  88,  (brief)  15:  591 

Of  price  paid  for  neighboring  property  to 
show  value.  (brief)  14:  58 

To  miti^te  damages  for  libel.  3:  69 

Of  negligence  in  setting  fires  by  engines. 

(brief)  16:  299 
Of  precautions  after  accident. 

12:  559.  (brief)  7:  588 
Of  drunkenness,  when  admissible.  8:  38 
To  show  truth  of  alleged  blackmail. 

(brieO  1 :  624 
Of  other  distinct  crimes,  (brief)  4:  582-602 
Of  other  accidents.  5:  253 

As  to  elections.  (brief)  2:  596 

X.  Weight  and  Sufficiency. 

Quantity  of,  necessary  to  prove  case. 

(brief)  9:  528 

To  prove  perjury.  10:  749 

What  constitutes  a  reasonable  doubt  in 
criminal  cases :~it  is  not  a  mere  conject- 
ure; nor  such  a  doubt  as  would  influ- 
ence action  in  one's  own  affairs;  but  it 
is  a  substantial  doubt;  and  must  grow 
out  ot  the  evidence;  and  is  a  doubt  for 
which  a  reason  can  be  given;  equivalent 
phrases; approved  definition.     ~  17:705 

Of  good  character  to  raise  reasonable  doubt 
of  guilt.  8:801 

EXAMINATION. 
Physical,  for  evidence.  14:  466 

EXCAVATIONS. 

As  Affecting  Support  of  Land,  see  Lateral 
Support. 

Under  highways.  14:  898 

EXCEPTIONS. 

In  Insurance  Policy,  see  Insurance. 
On  appeal,  see  Appeal  and  Error. 

In  deed.  2:  87,  13:  289,  (brief)  6:  64 

Of  easement.  20:  631 

EXCOMMUNICATION. 

See  Rblioious  Societies. 

EXECUTION. 

Sale  on,  see  Judicial  Sale. 

Exemption  from,  see  Lew  and  Seizure. 

When  sheriff  may  act  by  deputy.         8:  440 
Against  personal  representative;  void.  8:  812 


EXECUTORS  AND  ADMINISTRATORS. 

Necessity  of  administration  in  devolution  of 
decedent's  penonalty: — in  general;  (1)' 
when  administration  necessary ;  (2)  when 
unnecessary;  as  to  husband  or  wife  of 
decedent;  when  decedent  a  minor; 
rights  of  administrator  appointed  sub- 
sequent to  assumption  of  ownership  by 
those  entitled;  effect  of  statutes  barring 
administration  and  of  lapse  of  time. 

15:490^ 

Effect  of  the  qualifying  words  "as  exec- 
utor" and  *'as  administrator."  in  con- 
tracts; in  pleadings;  in  Judgments. 

15:  85a 

Reouisite  moral  qualifications  of.       16:  538 

Collaterdl  impeachability  of  findings  as  to 
Jurisdictional  facts  on  which  »i minis- 
tration of  a  decedent's  estate  is  based: — 
inhabitancy  of  county;  existence  of 
estates  in  county;  administration  of  the 
estate  of  a  living  person;  conflict  of 
Jurisdiction;  lapse  of  time;  miscellane- 
ous. 18:  24^ 

Conclusiveness  of  probate  as  resjudicata. 

21:680- 

Grant  of  letters;  citation;  renunciation. 

2:795 

New  York  Code  provision  concerning  bond 
of;  origin  of  law  requiring  bondn; 
statutory  regulations  of  the  various 
states.  m  18:  104 

Executor  de  wn  tott,  .12: 187 

Instruction  by  equity  as  to  duties  of  execu- 
tors and  administrators.  9:  244 

Ancillary  administration.  9:  218,  244 

Foreign;  power  and  authority  of.  9:  218,  244 
Incapacity  of,  to  sue;  jurisdiction  of. 

2:  828.  5:  541,  9:  244 

Compromise  or  release  by,  of  claims  due  the 
estate:— effect  of  statute  provisions; 
binding  effect  of  release  or  compromise; 
effect  of  fraud  or  collusion ;  liability  of 
representative  to  estate;  illustrations  of 
the  rule;  controversies  relating  to  real 
estate;  suits  for  damageis  for  causing 
death.  14: 414 

Powers  of:  how  far  personal  trusts. 

(brief)  7:  877 
Power  to  sell  property.  1 :  80- 

Sale  of  choses  in  action.  12:  408 

Power  to  dispose  of  stock. 

(brief)  3:  311,  (brief)  7:  827 

Irust  fund  not  assets.  8:  788 

Right  of  nonresident  widow  to  statutory 
allowance.  21 :  241 

Real  property  liable  for  debts,  (brief)  6:  382 

Dividends  from  estate;  what  to  be  based 
upon;  effect  of  collateral  security. 

(brief)  8:  376 

Debts  to  estate  from  legatee;  distribution; 
collection  of  debt&  7:  231 

Incumbrances  on  estate;  from  what  payable. 

7:88 

Payment  of  legacies;  interest  on  legacy; 
legacies  which  do  not  bear  interest; 
leffacy  in  lieu  of  dower;  preference  to 
widow  over  other  legatees;  legacy  to 
widow  draws  interest;  instruction  of 
court  of  equity.  9:  244 

Right  to  recover  back  overpayment. 

(brief)  12:  285 

Right  of  appeal  as  party  aggrieved.   13:  740' 
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EXECUTORS  AND  ADMINISTRATORS. 
— Continued.  • 

£stop|)e]  of,  by  acts  done  prior  to  granting 
or  leUers.  (brief)  3:  845 

Presentation  of  claim;  time  for. 

(brief)  2: 159 
Uabllity  of;  Judgment  against. 

(brief)  4;  493.  (brief)  8:  m 
Liability  of, for  loss  of  trust  moneys.  4:  609 
Liability  of,  for  loss  of  funds  by  bank 
failure.  14: 108 

Liability   of,   for   loss  of   property    not 
coming  to  possession  of.    (brief)  10:  672 
Bereral  executors  considered  as  one  person : 
liability  on  receipt  of  assets;  severally 
liable  tor  their  own  tortious  acts;  lia- 
bility of  sureties  on  executor's  bond; 
where  new  bond  filed;  subrogation  of 
surety  on  payment  of  claim.         9:  223 
Right  to  commissions;  payment  of  income; 
office  of  trustee  distinct;  double  com- 
missions. 5:  71 
Form  of  action  to  recoyer  chattels. 

(brief)  9:  258 

EXEMPTION. 
From  Levy,  see  Levy  ai9D  Sbizurb. 

Of  partnership  property.  (brief)  8: 114 

Of  wages  of  emplo>6.  18:  805,  (brief)  8:  642 


EXEMPTION.— Continued. 

Of  wages  from  garnishment,     (brief)  6:  388- 
Af ter  payment  by  employer.  18:  586 

EXPECTANCY. 
Validity  of  conveyance  of.  9:  477 

EXPERIMENTS. 
As  evidence.  15:  221 

EXPLOSIVES. 

Regulation  of  manufacture  snd  sale  of; 
penalties.  (brief)  8:  837 

EX  POST  FACTO  LAWS. 

1:682,  3:  181,  (brief)  6:  472 

EXPRESS  COMPANIES. 
See  Carriers. 

EXTORTION. 

In  office.  4:  860 

By  threats;  by  false  accusstions  in  writing; 

by  threatening  letters;   verbal  threats; 

indictment  for.  11 :  65& 

EXTRADITION. 

From  sister  state;  right  to  try  prisoner  for 
other  crime  than  that  for  which  he  was 
surrendered.        1:  870,  14:  128.  19:  206 

Privilege  of  person  extradited,  (brief)  21:  282 


F. 


FALSE  IMPRISONMENT. 

Lack  of  jurisdiction  or  of  legal  grounds  of 
criminal  prosecution  as  affecting  the 
liability  for  false  imprisonment  of  a 
complainant  who  acts  in  good  faith. 

18:  856 
Liability  for  servant's  act  in  causing.  14:  791/ 
Liability  of  officer  for.  (brief)  20:  591 

Distinguished  from  malicious  prosecution. 

(brief)  15:  707 

FALSE  PRETENSES. 

Crime  defined;  essence  of;  property  subject 
to;  distinguished  from  theft:  parting 
with  property;  Intent  to  defraud  by 
false  tokens;  false  representations  of 
condition,  character,  or  status;  consum- 
mation of  the  crime  and  resulting  in- 
jury. 10:  302 

As  to  credit  with  drawee;  false  personation 
or  statement  of  agency;  use  of  false 
tokens;  on  sale  uf  property.         10:  808 

Illegal  purpose  of  person  defrauded  as  a 
defense.  13: 758 

FALSE  REPRESENTATIONS. 
In  Civil  Cases,  see  Fraxtd. 

FAMILY. 

Defined.  6:  813.  7:  747,  (brief)  9:  85^ 

Head  of,  who  is.  6:  8l3 

FEMALE  SUFFRAGE.  21:  662 

FENCES. 
Of  Railroads,  see  Railroads. 

Statutory  provisions  concerning;  rights  of 


FENCES.— Continued. 

adjoining  owners;  unlawful  removal. 

12:  601 
Extent  of  liability  for  permitting  another's 
livestock  to   escape  from    pasture  by 
failure  to  keep  proper  division  fence. 

20:  479 
What  constitutes  a  sufficient  fence.  22:  105 
Of  barbed  wire;  negligence  in  maintaining. 

(brief)  4:  895 
PERRY. 
Duty  as  to  operation  of.  (brief)  21 :  788 


(brief)  17:  788 


FINDER. 
Of  property;  rights  of. 

FIRE. 

Liability  for  setting  fires  which  spread  to 
property  of  others:— the  statutory  limit- 
ation of  liability;  negligence  or  miscon- 
duct essential  to  liability;  what  is  negli- 
gence in  such  case;  liability  for  acts  of 
others:  extent  of  liability;  general  rules; 
effect  of  intervening  property;  interven- 
ing building;  effect  of  distance:  effect  of 
time;  statutes;  regulating  prairie  fires; 
timber  fires;  railroad  fires;  notice. 

21:255 

Appropriation  for;  protection  against.  14:474 

Police  regulations  for  protection  against. 

10:  187 

Right  of  railroad  company  to  burn  combus- 
tibles on  right  of  way;  degree  of  care; 
negligence;  liability  for  fire  communi- 
cated by  sparks;  proximate  cause;  con- 
tributory negligence.  11:506 
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FIRE.— Continued. 

Negligence  in   keeping  inflammable   sub 
stances.  (brief)  17:  686 

FIRE  DEPARTMENT. 

Assumption  of  risks  by  firemen,  (brief)  5:  dl6 
Liability  of  municipality  for  acts  of.  15:  781 

FIRE  ESCAPES. 

Liability,  at  common  law,  for  injuries  caused 
by  absence  of;  effect  of  neglect  of  stat- 
utory requirements;  contributory  negli- 
gence as  a  defense;  construction  of  stat- 
utes. 15: 160 

FIRE  LIMITS. 

Municipal  power  to  prescribe.  12:  150 

FIREWORKS. 

Liability  for  injuries  caused  by  the  discbarge 

of.  16: 395 

As  a  nuisance.  (brief)  21:  642 

FISBERY. 

Right  of.  9:  236 

Right  of,  subordinate  to  that  of  navigation. 

9:807 
Power  of  Legislature  to  reeulate. 

7:  la4.  (brief y  9:  236,  (brief)  15:  760 
Oyster;  regulation  of,  in  Atlantic  states. 

11:  582 

Prescriptive  rights  of;  in  public  navigable 

waters;  in  private  waters.  14:  886 

"  Illegal  possession  of  fish.         (brief)  21 :  478 

FIXTURES. 

Whatare.  4:  674.  5: 150,  594.  6:  249,  10:  722 

Test  of;  machinery. 

8:  33,  10:  722.  (brieO  19:  446 

Bolonging  to  the  soil.  11:  727 

Effect  of  an  agreement  to  prevent  fixtures 
from  becoming  a  part  of  realty: — ^as  to 
erection  by  tenant;  as  to  purchasers;  as 
to  prior  mortgagees;  as  to  subsequent 
moi-tgagees.  19: 441 

Application  of  rule  as  to  inheritance. 

6:  594.  10:  726 

Intention  of  parties  to  govern;  building 
erected  by  permission  on  land  of  another; 
as  between  vendor  and  vendee.    10:  722 

As  between  mortgagor  and  mort^ragee. 

1:350,  10:722 

Removal  of  fixtures  from  mortgaged  prop- 
erty. 7:  273 

Buildings  as  real  estate.  (brief)  16:  306 

Erected  by  mistake  on  land  of  anotlier. 

(brief)  4:  284 

As  between  landlord  and  tenant:  trade  fix- 
tures, (brief)  14:438 

Right  of  removal  by  tenant  or  those  claim- 
ing under  him. 

5:  150.  9:  700.  10:  722,  (brief)  19:  612 

Right  of  vendee  to  remove  buildingR  erected 
before  conveyance.  (brief)  13:  680 

FLATS. 

See  Waters. 

FLOODING.  ' 

Right  of  land  owner  to  compensation  for. 

1 :  298,  467 
Liability  for  casting  water  on  land. 

(brief)  10:  254 
Liability   of   municipal   corporation   for 
overflowing  private  lands.  1 :  298,  4: 594 
Liability  for  flooding  caused  by  dam. 

(brief)  8:  53,  (brief)  17:  629 


FLO  WAGE. 

*  For  what  may  be  authorized  by  statute. 

14:487 
FLYING  SWITCHES. 

Negligence  in  making.  18:  63 

FOOD. 

Liability  of  vendor  in  cases  of  tort  for  sale 
of  unwholesome  food  or  drug:— personal 
damages  from  negligent  sale  of  drug; 
provisions  sold  to  a  consumer;  food  for 
cattle.  21:  139 

Prohibition  of  sale  of  oleomargarine. 

1:52,  6:633  (brieO  15:  839 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  entry;  what  is. 

(brieO  14:  206.  (brief)  15: 172 

As  a  remedy;  title  to  property  not  in  issue; 

pleadings  and  proceedings.  8:  587 

FOREIGN  LANGUAGE. 

See  PCJBLICATIOH. 

FORFEITURE. 

Of  Franchise,  see  Corporations. 
Estate,  see  Real  Profertt. 
Policy  of  Insurance.  4ee  Inburakcb. 

Not  favored  in  the  law.  9: 189 

Of  gifts  made  to  secure  location  of  public 
buildings,  etc.  13:  698 

Of  lease.  8:  759,  (brief)  5:  603,  782 

For  breach  of  covenant.  (brief)  5:  428 

FORGERY. 

Rights  as  to  Forged  Checks,  see  Banks. 

Defined.  10: 779 

Ratification  of;  unauthorized  execution  of 

deed.  (brief)  10:  310 

FORMER  JEOPARDY. 

1:451.  4:453,  (brief)  4:  845 
FRANCHISE. 

Of  Corporations  Generally,  see  Corpora- 
tions. 

Right  to  collect  wharfage.  1: 188 

Distinction  between  franchise  and  monopoly. 
4:  616,  (brief)  17:  301,  (brief)  19:  694 
Tax  on.  17:  92 

Judicial  sale  of.  20:  737 

FRATERNAL  SOCIETIES. 
See  Benefit  Societies;  Insurance. 

FRAUD. 
In  Trademark,  see  Trademark. 

Denial  of  equitable  relief  because  of. 

17: 129 
In  obtaining  credit;  representations  to  com- 
mercial agencies;  Intent;  concealment 
of  insolvency.  14:  264 

Effect  of  representing  things  sold  to  be 
"good."  16:795 

What  constitutes.  4: 168,  6:  149 

False  representations;  right  of  action  for. 

1:  774,  2:  743,  4:  158,  6:  219,  11:  196 
Absence  of  knowledgis  of  misrepresentation. 

(brief)  6: 128 
Opinions  or  trade  talk.  6: 149,  (brief)  12:  821 
Silence,  when  fraudulent.  1:  742 

Concealment  of  material  fact.    4: 158,  5:  428 
Constructive  fraud.  4: 158 
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FRA.UD.— Continued 

False  iiromises.  4: 158 

Altegaiion  and  proof  of;  question  of  fact. 

4:882 
Property  obtained  by;  rights  of  owner. 

4:868 
^audulent  eanvwancet, 
Rlffhts  of  careditors  in  personal  services  of 
debtor: — subjecting  earnings  not  yet 
due;  contracts  to  pav  debtor  wages  in 
advance;  gift  of  services  by  debtor  gen- 
endly ;  exceptions  and  limitations;  prod- 
ucts raised  on  wife's  fann;  improve- 
mentB  on  wife's  land.  21 :  628 

By  husband  and  wife.  1 :  518 

Biecovery  of  property  by  vendor.     1: 618 
Toluntary  conveyance;  validity  of. 

4:858,9:416 
Pending  a  marriace  contract  (brleO  8:  95 
•Conveyance  to  delay  creditors. 

(brief)  9:  86 
Bi^ts  of  purchaser;  setting  aside ;  account- 
fiig;  allowance  for  improvements. 

4:858 

(RightB  of  bona  fide  purchasers  holding 

under.  (brief)  11:  628 

Bona  fide  purchase  of  fraudulent  security 

of  insolvent.  (brief)  20:  829 

Transfers  in  payment  of  debt. 

(brief)  4: 470 
•Consideration;  inadeouacy  of  considera- 
tion; grantee  for  valuable  consideration 
gets  good  title;  voluntary  conveyance 
good  as  to  subsei^uent  creditors,  where 
vendor  had  sufficient  property  remidn- 
lug;    transactions,   when    fraudulent; 


FRAUD.— Continued. 

fraudulent  conveyance,  who  protected 
from;  conveyance  to  defraud  may  be 
avoided;  intent  to  hinder,  delay,  or  de- 
fraud; fraudulent  intent  a  question  of 
fact;  failure  to  file  deed  for  record;  no- 
tice of  fraudulent  intent  inferred  from 
circumstances;  conveyance,  when  void- 
able; knowledge  on  part  of  purchaser; 
actual  notice  to  purchaser  not  necessary; 
voluntary  convevance,  when  void  as  to 
subsequent  purchasers.  9:  418 

Badges  of  fraud;  retention  of  possession 
by  a  vendor;  purchase  from  debtor  by 
creditor;  sufficiency  of  consideration; 
agreement  to  pay  debts  of  vendor;  mort- 
gage by  debtor  to  secure  creditor. 

9:645 
FRIGHT. 

Of  Horse  in  Highway,  see  Highways. 


As  a  basis  for  cause  of  action. 

FRONTAGE  TAX. 
See  PuBUO  Iicpbovkmbhtb. 


14:666 


FRTJIT. 

Classification  of  growing  fruit  as  real  or  per- 
sonal property.  16: 108 

FUTURE  ESTATES. 
See  Real  Property;  Rbmaihdebs. 

FUTURES. 

Dealings  in,  and  option  deals.    1: 140.    See 
also  Contraots,  UL 


Q. 


GAME  LAWS. 

Of  various  states.  8:  448 

As  affecting  interstate  commerce.      18:  804 

Individual  property  in  same;  liability  for 

unlawful  transportauon  of.  (brief)  9: 188 

GAMES. 

See  SlTHDAY. 

OAMINO. 

Money  loaned  for  gaming  purposes,  right  to 
recover  back,  (brie?)  9:  657.  See  also 
Cohtbacts. 

GARNISHMENT. 
See  also  Levy. 

On  property  in  transit  2:  417 

Duty  to  set  up  exemption  of  principal  debt- 
or. 8:  412,  19:  577 
Of  property  in  custody  of  law.  12:  506 
Priority  in  relation  to  foreign  assignment. 

17:84 
Of  debt  after  delivery  of  check  in  payment. 

19:475 
Protection  of  nonresident  creditor  against 
garnishment: — validity  of  Judgment 
against  garnishee;  injunction  against 
garnishment  in  another  state;  action  for 
loss  of  exemption  by  garnishment  in  an- 
other state.  19:  577,  (brief)  21: 164 

L.  R.  A.  Die 


GARNISHMENT.— Continued. 

Situs  of  property  for  purpose  of. 

(brief)  14:  562 
Exemption  of  laborer's  wages  from,    (brief) 

6:  888.  See  also  Levy. 
For  what  garnishee  held  liable,  (brief)  8:  68 
Of  life  insurance  fund. 

(brieO  1: 149,  (brief)  12:  873 
In  other  state  as  ground  of  abatement. 

(brief)  20: 118 

GAS. 

Natural,  as  article  of  commerce.  12:  652 
Transportation  of;  supplying  natural  gas 

a  public  business;  municipal  control  of; 

charter  of   companies;    fumishlDg   to 

municipal  corporation.  10: 198 

Franchise  to  lay  pipes  in  streets.  8:  487 
Right  to  stop  supply  of  gas  for  default  in 

payment  14: 669 

GENEVA  AWARD. 
See  Alabama  Claims.  . 

GERRYMANDER. 
See  ELBcnoM  Districts. 

GIFT. 

Undelivered  written  transfer  or  assignment 
of  property  as  gift: — unsealed  instru- 
ment; sealed  instrument;  delivery  suffl- 
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OIFT. — Continued. 

dent;  deliyery  Inaufflcient;  effect  of 
recording;  English  decisions.  21:  698 
Of  checks  :---check  or  draft  on  x>er8on  other 
than  hanker;  gift  of  third  person's 
check;  inter  vtoof.  18:  855 

Of  promissory  note.  (brief)  7:  888 

By  delivery  of  notes  or  deeds,  (brief)  11 :  578 
Sufficiency  of  constructive  delivery  to  sus- 
tain gift  eatua  mortis: — gift  of  savings 
bank  deposit;  other  instances.    18: 170 
Delivery  of  hank  book  to  sustain  gift  of 
monej  In  bank.  19:  700 

By  deposit  of  money;  of  money  on  deposit. 

5:71  6:408  11:684 
Requisites  of.  (brief)  18:' 714,  (brief)  15:  481 
Intent  alone  not  sufficient.  6:  408 

Delivery.  .  '  1:  585,  5:  71»  6:  408 

What  necessary  to  complete.     5:  71,  6:  866 
Inter  vivae;  wlaaX  constitutes.  6:515 

When  valid.  1:585,8:280 

Causa  mortis. 

1:  585, 8:  280, 6: 866,  7:  489, 11:  684 
Forfeiture  of.  18:698 

In  prospect  of  marriage;  how  far  revocable. 

(brief)  9: 277 
For  charitable  purposes.  (brief)  20:  847 

GIFT  ENTERPRISE. 
As  a  lottery.  12:  89 

OOODWILL. 

As  property;  must  pertain  to  established 
business;  as  subject  of  transfer.  18:  880 

Name  of  business  establishment  as  part  of: — 
on  dissolution  of  partnership;  (1)  by 
death;  (2)  upon  dissolution  in  other 
cases;  (8)  appropriation  of  name  on  dis- 
solution without  any  transfer  of  good- 
will ;  statutes  as  to  continuing  firm  name. 

15:  462 

Of  partnership,  transfer  of.  8: 769 

GRAND  JURY. 

Concurrence  to  find  indictment;  what  nec- 
essary. 10:  50 
Competency  of  Jurors.              (brief)  1:  621 


GRANT. 
See  also  Cobporations;  Railboads. 
By  the  public;  construction  of.  (brief)  7:  241 

GUARANTY. 


Defined. 

Contract  construed. 
Severable  contract 
Letters  of  credit 
Continuing. 


8:880 

8: 188,  4:  268.  848 

8:880 

7:20» 

4: 848,  8:  880 


Of  dividends  on  corporate  stock.         2: 18& 

Unlimited  as  to  time  or  amount;  limitation 

of     responsibility;     limitation    as    to- 

amount;  limitation  as  to  time;  limitar 

tion  as  to  amount  and  time.  4:  84^ 

Effect  of  death  of  guarantor  or  cosurety. 

2: 188,  6:  88a 
Liability  of  surety  and  guarantor. 

8: 168,  4:  760,  9:  858,  (brief)  8:  678 
On  ffuaranty  obtained  by  fraud.     21 :  409 
Validity  of  contract  of.  (brief)  8:  678 

Guarantor  of  lessee.  9:  858 

Necessity  of  notice  of  default  to  bind  guar- 
antor:— guaranty  of  asents ;  guaranty  of 
bond;  guaranty  of  judgment;  guaranty 
of  lessee's  contract;  guaranty  of  pur* 
chase;  on  guaranty  of  note;  (1)  of  col- 
lection ;  (2)  of  payment;  injury  or  preju- 
dice resiiltinK  from  failure  to  giv& 
notice;  time  lor  notice;  insolvency  as 
an  excuse  for  failure  to  give  notice; 
waiver  of  notice.  20:  257 

Necessity  of  notice  of  acceptance. 

4:  848,  (brief)  6:  689,  688 
Acceptance;  when  necessary,    (brief)  6:  68$^ 
Transfer  by  assignment  of  commercial  pa- 
per. 12:  270 

GUARDIAN  AD  LITEM. 
See  Intants. 

GUARDLAJ^  AND  WARD. 

Power  of  guardian.  1: 804 

Guardianship  of  natural  child.  6:  705 

Guardians,  by  nature.  11:  440 

State  guardianship  of  cldldren.  15:  598 

Powers  of  guardian  in  socage,  (brief)  20: 621 

GUNS. 
Negligence  In  respect  to.  '  14:675 


H. 


HABEAS  CORPUS. 

Jurisdiction  of  United  States  courts. 

4:  286,  10:  616 

Province  and  office  of  writ;  when  may  be 

used.  11: 694 

HACKS. 

Rights  of  hackmen  at  depots,  wharves,  etc. 

18:848 

HALLWAYS. 
Implied  reservation  of  use  of.  18:  657 

HARBORS. 

Establishment  of  dock  lines.  14:  498 

Powers  of  state  and  municipality  as  to  har- 
bor line.  (brief)  18:  590 


HARBORS.— Continued. 

Supervision  of  tidewaters  on  flats  by  har- 
bor commissioners.  5:  179.  See  also 
Watbbb. 

HAWKERS. 

See  PSDDIiEBBb 

HAY. 

Removal  from  farm,  attachment  of. 

(brief)  5:  664.    See  also  Emblements. 

HEALTH. 

Protection  of,  within  police  power.    10: 185 
HEIRS. 

Rights  and  Liabilities  of,  see  Descent  ani> 

DlSTBIBUTION. 


Indbx  to  lYoiSB. 


HEIRS.— Oontiniied. 

Who  are,  meaning  of  the  word. 

8:782,747,12:721.18:46 

Presumptive  and  apparent  defined;  transfer 

of  interest  5: 122 

HIOHWAY& 
Advene  PooBoewion  of,  see  Adtbebb  Poe- 


Use  of  Bicsydes  on,  see  Bictclbs. 
Additional  Burden  on,  see  Eionbnt  Do- 


Soyereign  authority  of  Legislature  over;  au- 
thority of  municipality.  4:  622 
Laying  out  across  railroad. 

7:121,  (brief)  17:  680 
Dedication  for;  extent  of  public  right. 

1: 488,  2: 156,  8:  881 
Sablect  to  railway  use.  2:  59 

By  laying  out  and  platting;  extending  city 
limits.  1: 856 

Public  user  as  acceptance.  18:  519 

Public  easement  acquired  by  prescription; 
presumption  of  grant  from  user;  dedi- 
cation; assent  oi  owner  to  use;  accept- 
ance; intent  of  parties;  dedication  irrey- 
ocaUe;  widening  and  narrowing.  11:  55 
Use  of  streeto  in  municipalities.  8:  828.  9: 100 
Bight  to  use;  bridges  a  part  of;  regulation 
of  use  of.  (brieQ  8:  773 

Power  of  municipality  to  authorise  use  of, 
for  private  drain.  16:  715 

Lawfulness  of  the  use  of  steam  traction 
enffine  on.  16: 148 

Use  for  street  railroads. 

1:  498,  4:  622,  10:  268,  478 
Ccmfllcting  rights  of  street-railway  and 
telephone  company  In. 

(brief)  19:  584,  544,  (brief)  17:  674 

Right  to  use  for  railroads.     1 :  508,  2 :  59, 

265,  5:  871,  7:  869.  548,  (brief)  2:  61, 

(brief)  8:  240,  (brief)  16:  871 

Improper  use  of,  by  railroad.  6:  254 

Use  of,  for  electric-light  poles. 

(brief)  20: 411 
Owncnhip  of  fee  in  stieets.      4:  622,  7:  548 
Owneruiip  and  control  of  trees  in.  15:  558 
Rights  of  owner  of  fee.  8:  429,  472 

Property  rights  of  adjacent  owners.  1 :  498, 
4: 198,  622, 10: 276,  (brief)  11 :  687,  641 
Right  of  abutter  to  crops  growing  In. 

(brief)  8:  478 
Obstruction;  llaUlity  for.  (brief)  4: 406 

Obstructions  authorized.  12: 115 

Obstruction  a  misdemeanor.  4:  298 

Liabltity  of  municipal  corporation  for  per- 
mitting. 10:  478 
Right  of  abutting  owner  to  place  building 
materials  in  street.                       19:  648 
Obstruction  of  street  or  sidewalk  for  busi- 
ness or  buildlne  purposes:— use  for  load- 
ing and  unloading  goods,  eta ;  for  hack 
stand  or  storing  wagons;  for  fair  or 
market  purposes;   rights   of   railroad 
companies;  convenient  uses  generally; 
private  ways;  burden  of  proof;  question 
of  fact  or  law;  placing  Duilding  mate- 
rials in  streets.                             14:  556 
Liability  of  a  railroad  company  for  ob- 
strucung  a  highway  crossing.      18: 154 
Xncroachment  not  legaUced  by  ume. 

8: 828,  9:  94 


HIGHWAYS.  —Continued. 

Nuisance  on;  abatement;  injunction  against; 
private  right  of  action. 

8:828,  (brief)  2:  57 
Electric  wires  in;  l^slative  control;  erec- 
tion of  poles;  negligent  placing  of  wires. 

10:  497 

Damages  by  change  of  grade,  (brief)  8:  247, 

(brief)  14:  184,  (brief)  15:  881,  (brief) 

20:244 
Change  of  street  grade  as  affecting  rail- 
way tracks,  gas  and  water  pipes,  etc. 

19:  510 

Injuries  to,  by  means  of  dam.     (brief)  8:  58 

Excavations  under;  right  to  make;  duties  of 

one  maintaining.  14:  898 

LiabUity  for  defects  m.  8: 257.  4:  218,  5: 148, 

6 :  695,  J  0 :  784.*  (brief)  2 :  57,  (brief)  4 :  499. 

519.  (brief)  5:  610,  (brief)  6:  59,  (brief) 

8:  58.  (brief)  17:  688 
Who  liable  for  defect;  negligence  of  sur- 
veyor, (brief)  9:  368 
Compelling  lotowner  to  remove  snow. 

10: 178 
Of  town  for  accident  upon. 

(brief)  12:  249,  (brief)  1:  854 
For  injuries  caused  by  objects  in. 

(brief)  17:  217 
For  injury  to  children  upon.  (brieQ  17:  784 
Liability   of  municipality    for    injuries 
caused  by  horse  becoming  frightened  at 
object  in  highway:— r fright  negligently 
caused  by  municipality  or  Its  agents; 
fright  caused  by  third  persons;  question 
for  jury;  objects  which  may  impose  lia- 
bility; proximate  cause,  care,  notice, 
etc. ;  the  Massachusetts  rule.       15 :  865 
Effect  upon  right  of  recovery  of  the  fact 
that  a  horse  was  frightened  when  an 
accident  occurred  on  a  defective  high- 
way:— ^where  fright  is  caused  by  de&t 
in  highway;  duty  of  town  to  provide 
for  safety  of  runaway  horse;  when  lia- 
bility exists;  illustrations;  fright  occur- 
ring outside  of  highway.  18: 100 
Horse  frightened  by  car;  neglect  of  rail- 
road company  to  restore,    (brief)  2:  451 
Bight  of  one  injured  on,  to  proceea  in  the 
first  instance  against  the  one  ultimately 
Uable.  16: 554 
Guards  to  embankments;   necessity  for 
maintaining.                        (brief)  6:  696 
Liability  for  defective  sidewalks. 

(brief)  10:  898 
Obligation  of  lotowner  to  maintain  side- 
walk, (brief)  6:  532 
Liability  of  municipal  corporations  for  ice 
on  streets  or  sidewalks:— foundation  of 
liability;  original  liability;  ordinance; 
negligence  in  general ;  notice  of  accumu- 
lation, obstruction,  or  defect;  reasonable 
time  to  remove;  mere  slipperiness;  ac- 
cumulations and  obstructions;  ridges  of 
snow  and  ice;  structural  defects;  new 
formation;  contributing  causes;  adjoin- 
ing buildings;  question  for  jury. 

21:268,  (brief)  19:  513 

Lotowner's  duty  to  remove  snow.  10: 178 

Contributory  negligence.      4:  218,  6:  695, 

10 :  784,  (brief)  5: 815,  (brief)  8 :  88,  (brief) 

17:445 

Contributory  negligence  of   traveler  in 

deviating  from  usual  thoroughfare: — 
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HIGHWAYS.— Continued. 

deviation  from  sidewalk  or  crosswalk 
by  pedestrian;  deviation  from  roadway; 
other  instances.  17: 124 

Patent  and  latent  defects.  10:  250 

Notice  of  defect  in  street.     Q:  148,  10: 178» 
478,    787,    769,    (brief)  5:  606,   (brief) 

11:726 
Of  injury  as  condition  precedent  to  action. 

10:787 
Presentation  of  claims  for  damsges. 

10:  787 
Power  to  vacate.  11:  750,  (brief)  6:  840 

Damage  of  property-owner  by  discontinu- 
ance of.  (brief)  16:  501 
Substitution  of  new  way  for  old;  adverse 
use;  noDuser;  long  acquiescence.  5:  652 
Widening  street  9:  94 
Taxes  for.                                             8: 804 


HOLU)AYS. 

How  far  the  law  of  holidays  extends  to  mat- 
ters other  than  those  relating  to  negotia- 
ble paper: — ^judicial  notice;  as  to  con- 
tracts; as  to  the  sale  of  intoxicating 
liquors;  as  to  sitting  of  courts;  as  to 
entry  of  Judgment;  as  to  issue  and  serv- 
ice of  process;  as  to  notices;  as  to  ap- 
peals, service  of  pleadings,  and  other 
acts  in  suits;  acts  of  officers,  transfer  of 
holiday  from  Sunday  to  Monday. 

19:  816 

Issue  of  attachment  on.  (brief)  20:  818 


HOMESTEAD. 

Levy  on,  see  Lbyt. 

How  far  defeated  by  loss  of  family.  18:  748 
Meaning  of  the  word  "  family." 

(brief)  9:  851 
Head  of  family.  11:518 

Right,  how  secured;  removal  from  state. 

2:106 
In  estate  held  in  common.  12: 519 

Conveyance  of,  by  husband  and  wife;  effect 
of  divorce.  (brief)  8:  781 

Requisites  of  conveyance  of.  (brief)  9:  848 
Conveyance  subject  to;  separate  deeds;  con- 
veyance by  husband  and  wife. 

(brief)  10:  220 
Exemption;  in  different  Stotes.  6:  818 

Recent  decisions  under  Michigan  statute; 
separate  lots;  exemption  from  execu- 
tion; rights  of  insolvent  debtor;  rights 
of  wife  protected;  contract  bv  husmmd 
alone  void;  mechanics' lien  law;  mort- 
gage of;  foreclosure;  conveyance  of. 

9:808 
How  far  subject  to  mechanics'  lien. 

(brief)  6:  204 

Exemption  of  portion  of  building;  use  of 

portion  for  business  purposes;  effect  of 

renting  portion;  double  house.    12:  477 

As  to  property  acquired  by  exchange  of. 

(brief)  6 :  784 
In  public  lands;  theory  and  policy  of  ]aw; 
discharged  soidiers  and  sailors;  extent 
of  right;  power  to  mortgage;  conflicting 
rights  of  claimant  and  nulroad;  almndon- 
ment  of;  exemption  from  forced  sale; 
protection  from  trespassers.  9:  777 


HOMICIDE. 

Negligent;  indicUble.  8: 644 

Murder  in  first  degree;  what  constitutes; 

premeditation.  (brief)  8:  34 

Self-defense.  6:  424,  (brief)  4:  679 

HOUSE  OP  ILL  FAME. 

See  DiSORDBBLT  HOUSBS. 

HUSBAND  AND  WIFE. 

Judgment  as  to,  see  Judom ent. 

Negligence  of,  see  Nbgligenoe. 

What  Law  (Governs,  see  Conflict  of  Laws. 

Marriage;  essentials  to  validity  of. 

10: 668, 11:  587,  (brief)  6: 718 
Incapacity  to  contract.  9:  505 

What  marriages  are  void;  ab  initio;  decree 
annulling.  9: 605 

Proof  of.  6:  717,  7:  799 

Presumption  of. 

(brief)  7: 125,  (brief)  17:  849 
Flowing  from  marriage  ceremony. 

14:540 
Cohabitation  as  proof  of  marriage  where 
it  begins  unlawfully  :--«fter  removal  of 
impediment;  legalized  by  statute. 

14:864 
.    Second  marriage,  when  void  lUf  initio. 

12:50 
Bight  to  remarry  after  divorce. 

2:  708,  (brief)  10:  694 
Effect  of  right  to  appeal  from  divorce  de- 
cree on  party's  right  to  remarry.  17:  tiTS 
Effect   in   other    states    of    prohibition 
against  remarrying.  2:  706, 12:  862 

Customs  of  Indian  mbes  as  to. 

(brief)  7: 125 
Antenuptial  pregnancy  or  unchastity  as  a 
ground  of  divorce  or  annulment  of  mar- 
riage; (1)  pregnancy;  (2)  existence  of  a 
bastard  child;  (8)  unchastity.  18:  875 
Promise  of  mairiage;  obligation  under; 
breach  of;  action  and  defense  for  breach. 

10:584 
Disease  as  a  defense  for  breach  of  promise 
to  marry.  15:  581 

Husband's  liability;  for  torts  of  wife. 

6:718,7:640 
For  necessaries.  (brief)  15:  661 

For  loan  to  wife  to  buy  necessaries. 

(brief)  21:  678 
For  refusal  to  support  wife;  defenses;  evi- 
dences of  marriage.  (brief)  6:  125 
Disabilities  of  wife  at  common  law;  note  by; 
statutory  powers.  2:  845 
Wife's  capacity  to  contract. 

2:  769,  7:  640,  (brief)  9:  593 

To  enter  partnership.  2:  843 

Right  of  wife  to  disaffirm  contract  made 

during  infancv.  (brief)  2:  742 

Validity  of  bond  of  married  woman. 

(brief)  7:  211 

Suretyship  of  married  woman ;  foreclosure 

of  wife's  mortgage ;  defense  of  coverture. 

8:406 
Married  woman's  power  of  attorney. 

(brief)  7:  814 
Plea  of  coverture  and  personal  privilege. 

(brief)  8: 889 
Implied  liability  of  wife  for   family  ex- 
penses; rules  in  various  states.     15:  717 
Personal   decree  against  married  woman; 
husband  as  agent.  (brief)  7:  64!^ 
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HUSBAND  AND  WIFE.— Continued. 

Fenonal  Jad^i^ent  against  married  woman; 
on  her  contract;  contract  before  mar- 
riage. 11:  585 
Estoppel  of  married  woman.   1:  522, 2:  845, 
760,  4:  788,  8: 406,  (brief)  8:  826,  (brief) 

9:  97.  (brief)  10:  260 

Validity  of  conveyance  to  wife.  1 :  518 

Deed;  to  married  woman.  8:  399,  801 

By  a  married  woman.  8:  826 

Validity  of  deed  from  wife  to  husband;  in 

equity.  20: 702 

MorU^e  of  wife's  property  for  husband's 

debt  8:  795,  (brief)  6:  888 

Control  of  husband  over  wife's  property; 

deed  to  wife  to  her  separate  use. 

(brief)  8:  857 
Right  of  husband  to  wife's  chattels. 

(brieO  10:  868 
Poesession  of  wife  that  of  husband. 

(brief)  10:  89 
Community  property.  (brief)  2:  715 

Liability  of  community  property  for  debts: 
(1)  liability  for  common  debts;  husband 
as  creditor  of  the  community;  (2)  ante- 
nuptial and  postnuptial  debts  of  wife; 
(8)  debts  of  the  husband.  19:  288 

Estates  in  entireties. 

2:  484, 12:  514,  18:  215,  (brief)  14: 124 

In  personal  property.  (brief)  18:  829, 

Effect  of  divorce  upon.  18:  825 

Lease  or  conveyance  of  prox)erty.  12:  514 

Gifts  from  one  to  the  other;  validity;  note 

ftren  by  wif^  to  husband;  how  far  en- 

lorceabte.  (brief)  6:  880 

Gift  to  wife.  2:  716,  5:  579 

Partnership  between. 

16:  526,  (brief)  18:  512,  515 
Agency  of  husband.  7:  640 

Contracts  between.        6:  559,  (brief)  8:  781 
Fraudulent  transactions  between.      12:  600 
Right  to  comx)ensation  for  services  rendered 
to  each  other.  15:  215 

Wife's  right  to  charge  husband  for  advances 
made  by  her  towards  support  of  family. 

(brief)  6:  560 

Antenuptial  settlement.  18:  711 

Antenuptial  agreements.  1:  518,  2:  872 

Postnuptial  settlement,  when  invalid.  1:  518 

Antenuptial  fraud;  relief  in  equity.    8:  814 

Relations  of  confidence  and  trust  between; 

relief  from  fraud.  11 :  65 

Actions;  between,  under  modem  statutes; 

ejectment;  on  contracts;  suits  acafnst 

firm  of  husband;  torts.  6:  506 

Right  of  wife  to  sue  husband. 

(brief)  3:  889 
Right  to  recover  for  injuries  to  wife. 

8:  680,  11:  222,  (brief)  7:  618 
For  alienation  of  husband's  i^ections. 

(brief)  6;  880,  (brief)  14:  545,  787 


HUSBAND  AND  WIFE.— Continued. 

Action  for  enticing  awav  wife.         10:  46 
Suit  by  husband  for  wire's  property. 

(brief)  21 :  487 
Articles  of  separation. 

1:  512,  6: 182,  9: 118,  (brief)  4:  782 
Enforcement  of  articles;  effect  of  divorce 
upon.  6: 48 

How  far  a  bar  to  divorce. 

6:  48.  (brief)  9:  517,  (brief)  18:  848 
Separate  maintenance,  right  of  action  for. 

(brief)  16:  94 
Divorce;  validity  of  legislative  divorce: — 
granting  divorces  a  rightful  subject  of 
legislation;    how  far  conflicting  with 
judicial   power;    construction  of   par- 
ticular constitutions.  18:95 
Domicil  of  wife  for  purpose  of  divorce 
suit                                                16:  497 
A  vinmUo  after  decree  a  mema  et  ihoro. 

(brief)  7:  448 

For  desertion;  desertion  must  be  for  the 

statutory  period;  action  on  ground  of 

desertion  and  failure  to  support;  plea^'of 

justification  of  desertion;   consent  or 

acquiescence  defeats  action.  9:  696 

What  constitutes  desertion  as  ground  for 

divorce.  (brief)  14:  220 

Infliction  of  grievous  mental  suffering  as 

ground  of  divorce.  (brief)  9:  487 

Cruelty  as  cause  for  divorce. 

(brief)  15: 122,  (brief)  16:  660 
For  habitual  drunkenness.  6:  548 

For  cruel  and  inhuman  treatment;  reason- 
able apprehension  of  injury.  6: 187 
Refusal  of  marital  intercourse  as  ground 
for  divorce.                                  14:  685 
Divorce  for  unlawful  cohabitation  with 
another  under  a  mistaken  belief. 

(brief)  21 :  888 
Collusive  agreement  in  aid  of  divorce  pro- 
ceedings. 4:  818,  (brief)  18:  850 
Connivance  as  a  defense  to  divorce  suit; 
effect  of  abandonment.  12:  524 
Condonation.                         6:  548,  9:  696 
Effect  of  absolute  divorce.  4: 181.  11:  790 
English  law  of   divorce.    11:448.    For 
^ect  of  Judgment  of   Divorce,  see 
Judgment. 
Effect  of  decree  niri  for.           (brief)  21 :  98 
Alimony,  allowance  of.  1 :  820, 
8:  849,  (brief)  15:  891,  (brief)  21:  810 
Suit  for  alimonv  after  decree  of  divorce: — 
in  general;  limitations  and  exceptions; 
English  cases.                              21 :  677 
Nature  of  wife's  claim  to;  exemption  from 
debts.                                 (brief)  14:  712 
Effect  of  insolvency  on.       (brieQ  15:  894 
Effect  of  wife's  subsequent  adultery  upon 
an  allowance  of  alimony.            19: 811 
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On  river,  eommoii  right  to  use  or  take; 
rights  of  riparian  owner;  on  private 
waters;  sale  of.  by  jiarol.  12:  588 

Bight  of  property  in.  (brief)  20: 884 


IDEM  S0NAN8. 

See  Nahb. 

IDENTITY. 

Of  person;  presumption  of,  from  identity  of 
name.  17: 824 
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IDIOTS. 
See  Incomfbtbnt  PuBsoNa 

ILLEGALITY. 
Of  OontractB,  see  OoirrBACTfi. 

Of  use  as  affecting  damage  to  property. 

(brieO  18:  t02 

ILLEGITIMATES. 

As  Next  of  Kin,  see  Nbxt  of  Em. 
Legitimation  of.  see  Pabbnt  and  Child. 

IMPORTS. 
See  Taxes. 

IMPRISONMENT. 
See  Criminal  Law. 

IMPROVEMENTS. 
Allowance  for;  on  partition.    7:  781,  8: 889 

INCOME. 
See  Corporations. 

INCOMPETENT  PERSONS. 
Criminal  Liability  of,  see  Criminal  Law. 

Insanity;  how  far  a  disease,     (brief)  7:  210 

Conclusiveness  of  adjudication  as  to  insan- 
ity. Oirie^  6:  684,  (brief)  13: 104 

Examination  and  confinement  of  insane  per- 
sons. 9: 198 

Who  are  insane;  power  of  guardian;  con- 
trol. 1:  270 

Jurisdiction  of  equity;  protection  of;  valid- 
ity  of  transaction  with.  1:  610 

Belief  in  spiritualism,  witchcraft,  etc.,  as 
affecting  capacity  to  make  will  or  deed. 

16: 677 

Contract  by;  power  of  ratification. 

(brief)  7: 805 

Validity  of  transactions  by;  inadequacy  of 
consideration;  undue  influence.    4:  687 

Validity  of  deed  made  by  insane  person: — 
deed  by  insane  person  when  under 
guardianship;  restoration  of  considera- 
tion; rights  of  bona  fide  purchasers; 
who  may  disaffirm;  effect  of  inquisition 
to  establish  insanity.  19 :  489 

What  incapacity  will  justify  appointment  of 
guardian.  18: 757 

Power  of  insane  person  to  change  domlcil. 

(brief)  8:  254 

Who  may  bring  action  for.      (brief)  21:  675 

Parties  to  actions  by.  (brief)  14:  274 

Validity  of  judgment  against  lunatic. 

(brief)  19: 762 

INCREASE. 
See  ANiiCAiiS. 

INCUMBRANCE. 
See  CovRNANT;  Taxes. 

INDEMNITY. 
See  Bail. 

INDEPENDENT  CONTRACTORS, 

Liability  for  acta  of.      9:  604,  (brief)  7:  649 

Exceptions  to  rule  tliat  an  employer  is  not 

liable  for.  14:  828 

INDEX. 
To  records.  14:  898,  (brief)  4: 122 


INDIANS'. 
Taxes  on  Lands  of,  see  Taxb& 

Jurisdiction  to  punldi  crimes  committed  by 
or  against:— crime  in  United  States  ter- 
ritory:   on  reseryations   within  state 
limits;    by  Indians    against  Indians; 
United  States  or  territor&l  courts;  crime 
committed  by  nontribal  Indian  or  off 
from  resermtion;  regulation  of   com- 
merce. 21:169 
In  tribal  relation  not  citiiiensof  state.  7: 125 
Purchase  of  real  property  from.        10: 182 
Right  to  remedies  in  court.                 18:  842 
Title  to  lands;  treaties  with,      (brief)  5:  259 

INDICTMENT. 

Validity;  composition  of  grand  Jury. 

(brief)  1:621 
Sufficiency  of.  (brief)  4: 808,  (brief)  21:  287 
Caption;  plurality  of  counts,  (brief)  4:  808 
Sufficiency  of  informatioii;  Teriflcation  on 
knowledge  and  belief.  (brieO  10:  718 
Duplidty  in.  10:  242,  (brief)  18:  774 

Offenses  of  same  general  character  may  be 
ioined;  felonies  and  misdemeanors  may 
be  Joined;  separate  offenses  of  same 
class;  separate  misdemeanors;  several 
counts;  counts  at  common  law  and  un- 
der statute;  oharging  acts  in  single 
count.  9: 182 

Allegation  of  ffuilty  knowledge.         11 :  191 
Description  of  offense.  (brief)  4;  757 

For  statutory  offense.  11:  580,  (brief)  10:  248 
Exception  in  statutory  definition  of  crime 
to  be  negatived;  examples;  when  indict- 
ment need  not  negative  exertion;  need 
not  negative  matters  of  defense;  excep- 
tions in  distinct  statutes.  9:  858 
Use  of  word  "feloniously^  in.  (brief)  16 :  550 
For  maintaining  a  lottery,  etc  8:  408 
For  negligent  homicide.  8:  (K4 
Under  liquor  laws;  allegation  of  time;  with 
eonUntiando;  of  place; of  person;  names 
of  buyers  and  frequenters;  allegation  of 
§eienier;  negative  averments;  averments 
as  to  quantity;  as  to  quality;  necessary 
averments.                                  10:  2& 
For  false  pretenses;  sufficiency  of;  descrip- 
tion of  pretenses  and  property;  owner- 
ship and  names  of  parties  and  particu- 
lars of  the  offense.                       10:802 
For  allegation  of  ownership  of  stolen  goods. 

(brief)  10:  89 

INFAMOUS  CRIME. 

What  constitutes,  within  constitutional  pro- 
visions. 17:  764 

INFANTS. 

Care  Required  of,  see  Nboligknob. 
Testimony  of,  see  Witnbsbbs. 

On  what  day  a  person  becomes  of  age. 

16:  542 
How  far  marriage  of,  works  emancipation. 

16:  578 
Termination  of  disability  of.  (brief)  21 :  699 
Commitment  to  reformatories  without  con- 
viction of  crime.  16 :  691 
State  guardianship  of.  15:  598 
Right  to  custody  of.  5:  781,  (brief)  6:  672 
Custody  and  support  in  dase  of  divorce. 

6:682 
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INFANTS.— GoniiDued. 

Obligation  to  rapport;  emancipation.  7: 178 
Ab  deputy  sheriff.  18:  721 

As  members  of  co-operative  insurance  com- 
pany. 17:  547 
Bight  to  repudiate  contract*  for  senrioe  and 
sue  on  quantum  meruit: — contract  to 
work  for  neoessaries;  beneficial  and  ex- 
ecuted contracts;  offsets  and  counter- 
dsims;  continuing  service  after  major- 
ity. 16:211 
Becovery  for  services.  6: 146 
Yoidable  or  void  acts  and  contracts.    6: 176 
What  necessary  to  disaffirm  contract 

12:286 
Bight  to  diflafflrm  contract  during  coverture. 

(brief)  2:  742 
Infancy  as  a  defense;  actions  on  contract 
and  for  torts.  4:  561 

Liability  for  necessaries;  what  are. 

5: 176.  12:  286,  869 
As  partner,  must  do  equity.  1 :  868 

Estoppel  by  representations  in  respect  to  age. 

(bnef)15:260 
Liability  of,  for  negligence,      (brief)  6: 419 
Control  of  guardian  ad  Utem  or  next  friend 
over  aiSon.  16:  607 

Bffect  of  Judgment  against.  11 :  440 

Sale  of  lands;  disaffirmance,    (brief)  5: 176 
Bale  of  lands  by  court  (brief)  7:  584 

fNITIALS. 
Sufficiency  of,  in  signature,  14: 694 

INJUNCTION. 

Against  interfering  with  public  agency. 

16:64 

Against  criminal  proceedings: — prosecu- 
tions by  the  crown  or  state;  prosecutions 
under  dtv  ordinances;  (1)  affecting  per- 
sonal right;  (2)  affecting  property  or 
franchises.  21:84 

To  prevent  passage  of  municipal  ordinance. 

18:844 

Against  garnishment  in  other  state.  19: 677 

Against  suit  in  foreign  jurisdiction:— general 
principles;  after  final  decree;  pending 
proceedings  or  to  prevent  harassing 
suits;  in  esse  of  design  to  avoid  domes- 
tic laws  or  contract;  m  case  of  foreign 
defendant  or  property;  in  administra- 
tion proceedings;  in  insolvency  proceed- 
ings; attachment  proceedings;  in  divorce 
suits;  before  consul;  rule  in  case  of  state 
courts.  21:71 

Power  of  equity  to  grant  mandatory  injunc- 
tions : — ^in  r^gara  to  obstruction  of  lights ; 
as  to  use  of  property;  as  to  roads,  high- 
ways, and  passways;  as  to  mill-dams;  as 
to  destruction  or  diversion  of  water- 
oouraes;  as  to  oUier  kinds  of  nuisances; 
as  to  common  carriers,  commerce,  and 
railroads;  as  to  taxes;  as  to  offices;  as  to 
churches;  as  to  specific  performance  of 
•ontracts;  as  to  possession  of  property. 

20: 161 

To  compel  placing  of  telegraph  wires  under 
nound.  (brief)  8:  449 

AgauBst  false  statement  as  to  plaintiff  s  prop- 
erty or  business.  16:  248 

In  aid  of  attachment  20: 446 

Damages  in  lieu  of .  20:752 

For  Damages  Caused  by,  see  Damagbs. 


INJUNCTION.-<3ontinued. 

To  stay  waste.  11 :  207 

To  restrain  trespass.  1:  744,  8:  609. 

11:  207,  (brief)  6:  782,  (brief)  10:  257 

To  restrain  nuisance.  9:711,  12:  758, 18:821 

Against  prospective  nuisance  in  use  of 

premises.  (brief)  21:  569 

To  protect  water  right 

8:  609,  4:  672,  12:  484 
Against  cotenant;  in  partition  suit  12:  484 
Against  threatened  danger. 

6:90,  (brief)  2:  660 
Against  unfair  competition  in  business. 

8:769 
To  restrain  violation  of  contract 

6:  658.  855,  (brief)  20:  482 
To  restrain  collection  of  bonds;  when  main* 
tainable  by  taxpayers;  parties. 

(brief)  8:  248 
For  breach  of  covenant  5:  422 

Against  eminent  domain;  to  restrain  irrep- 
arable injury.  5: 6ol 
To  protect  easement.  6:  262 
To  prevent  cloud  oh  title.  8:  727 
To  protect  trademark.                          8 :  640 
To  protect  invention.                  (brief)  8:  78 
For  violation  of  legal  right;  as  a  preventive 
remedy.  6: 865 
To  restrain  Illegal  appropriation.         7: 180 
Discretion  of  court;  statutory  remedy;  issu- 
ance and  service  on  Sunday ;  dissolution. 

11:677 
Purpose  and  object  of;  inadequacy  of  legal 
remedy;  to  prevent  multiplicity  of  suits; 
special  circumstances.  1:744 

Caution  as  to  granting;  requirement  as  to 
bond.  Id:  811 

By  federal  court  against  state  railroad  com- 
missioners. 8:288 

INNEEEPBBS. 

Lien  of: — distinction  between  guest  and 
boarder;  what  property  subject;  prop- 
erty of  third  persons;  master  s  goods  m 
possession  of  servant;  where  several  are 
in  one  company;  how  relation  of  guest 
effected;  waiver  of  lien;  enforcement 
of  lien.  21 :  229 

When  rdatien  of  innkeeper  and  guest  exists. 

6:  488,  809, 12:  882 

Inn  defined.  6: 488 

Responsibility  of;  liability  as  insurer:  as 

bailee.  6:  488,  809,  8:  97,  12:  882 

For  what  property;  for  property  lost  or 

stolen;  when  not  liable.  12: 882 

INSANE  PERSONS. 

See  Incomfbteht  Pbbsohs;  iNSirauNOB; 
Wills. 

INSOLVENCY. 
Set-off  in  Cases  of,  see  Sbt-Off  and  Coun- 

TBRCLAIH. 

Defined.  5:  765.  6: 108,  10:  707 

State  insolvency  laws;  validity. 

(brief)  1:122,  859 
Transfer  by  Insolvent  in  trust,  (brief)  19:  368 
Rights  of  trustees.  (brief)  7:  85 

Assignment  for  creditors;  validity. 

(brief)  1:  57,  251,  (brief)  7:  570 
What  constitutes  an  assignment  for  cred- 
itors. 

10:  707,  (brief)  4:  418,  (brief)  18:  28L 
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INSOLVENCT:— Continued. 

^  Assijniment  for  credltora;  form  of;  by 
bill  of  sale;  by  mort^^age;  by  chattel 
mortgage;  creditor  taking  mortoage  se- 
curity not  protected  as  oona  fide  pur- 
chaser. 10:  707-700 
Recitals  of  assignment.  18:  608 
Sufficiency  to  pass  title.         (brief)  1:  686 
Title  of  assignee.                   (brief)  7:  570 
What  does  not  pass.  8 :  822 
Conflict  of  laws  as  to.    3: 828, 855, 8: 702, 
6:  878.  6: 108,  17:  84,  (brief)  2: 100 
Recording  of  assignment.      (brief)  2:  856 
Annexing  schedule;  sufficiency  of  sched- 
ule and  affidavit.  8 :  189 
By  partnership;  by  limited  partnership; 
by  one  partner;  validity;  general  assign- 
ment.                               2:  828,  10:  521 
By  surviving  partner.  6:  509 
Delivery  of  assigned  property. 

(brief)  7:  408 

Bond  of  assignee.        7:  408.  (brieO  8: 168 

Rights  of  creditors;  claims  arising  from  tort. 

(brief)  5:  861 

Effect  on  foreign  creditors.    6: 846, 8:  644 

Rule  of  distribution  of  estate.  8:  458 

Right  to  dividends.  11:  827 

Computation  of  dividends;  deduction  of 

securities.  (brief)  11:  841 

Preferences;  validity  of.  1 :  610. 

8: 189,  11:  466,  12: 806.  (brief)  1: 181 

In  case  of  partnership  assignment.  10:  521 

Preference  by  Judgment     12:  808,  5:  765 

Invalid  preferences  In  contemplation  of 

assi^^nment.  (brief)  14: 199 

Of  claims  of  Uborers.  18:  805 

INSPECTION  LAWS. 
Power  of  state.  11 :  179 

INSURANCE. 

Foreign  companies;  regulation  of . 

8: 129,  9:  601 
Effect  on  insurance  where  statutes  regu- 
lating the  business  of  foreign  insurance 
companies,  have   not    been    complied 
with: — as  to  recovery  on  the  policy;  as 
to  agent's  liability;  suits  on  premium 
notes;  as  to  effect  of  place  of  contract 
on  premium  notes;  as  to  criminal  prose- 
.  cuuons;  generally  as  to  suits  against  for- 
•  eign  companies.  20:  405 

Agents;  power  of;  to  bind  company. 

1:482,  8:70,  (brief)  1:257 
When  insurance  aeent  Is  the  agent  of  the 
insured : — the  efrect  of  notice  in  the  ap- 
plication or  in  the  policy;  (a)  as  to  fill- 
ing in  of  the  application;  (6)  as  to  notice 
of  cancellation;  (c)  as  to  waiver  of  con- 
ditions in  policy;  (d)  as  to  payment  of 
premium;  [e)  duty  to  read  the  policy. 

20:  277 
Responsibility  for  acts  of.  7:  217 

Wrongful  action  of;  liability  of,  for  neg- 
ligence. 8:  70 
Employment  of  clerk  by.               10:  609 
Imurabls  interest. 

Insurable  interest;  necessity  of.  (brief)  1;  229 
In  property.  11:  596,  (brief)  4:  759 

In  buildings  erected  by  tenant. 

(brief)  8:  806 


mSURANCE.~Contintted. 
ItuurdUe  ini&reet. 
Ownership  of  property  for  purposes  of  In- 
surance, (brief)  6: 478, 671,  (brief)  19:  lU 
How  far  an  undivided  interest  in  property 
Is  a  complete  or  full  ownership  for  the 
purposes  of  Insurance  :~partner8hip  in> 
terest.  18: 481 

On  life.  1 :  288. 

2:  844,  6: 186,  7:  217,  (brief)  21:  748 
Wager  policy  on  life. 

6: 186,  7:  217,  12:  409,  18:  488 

Insurable  interest  of  wife  in  husband's 

life;  wife's  capacity  to  make  contract 

of  insurance.  10:  259 

Validity  of  life  insurance  for  benefit  of 

betrothed  wife.  19:  187 

Aes^nment. 

Assignment  of  life  insurance,   (brief)  6: 186, 
9:  660,  (brief)  17:  447,  (brief)  20:  761 
Of  endowment  poligr;  assignee  must  have 
interest  in  life  of  insured;  as  security 
for  debt.  9:  660 

Of  mutual  benefit  certificates,  (brief)  6: 140 
Of  policy  on  husband's  life.  9: 660, 10:  259 
Change  of  Beneficiary, 
Change  of  beneficiary;  contract  concerning. 
1:  256,  5:  95,  7: 189,  (brief)  9:  584,  841, 
(brief)  11:  205,  (brief)  15: 114 
Changing  designation  in  benefit  certificate 
Otherwise  than  in  prescribed  method; 
waiver  bv  the  society;  where  compli- 
ance is  beyond  the  member's  power; 
where  the  member  has  done  everything 
in  his  power;  where  member  dies  before 
effecting  change;   where  certificate  is 
lost  or  out  of  member's  possession. 

15:850 
The  Cantraet  of  Ineuramse, 
Oral  agreement  for.      17:  586,  (brief)  1:  549 
Binding  slipe;  effect  of.  (brief)  8:  720 

Contract  cannot  be  varied  in  its  terms.  5:  638 
Effect  of  fraud  on  contract.  18:  849 

Construction  of  contract. 

5:  799.  855,  7:  217.  11 :  840 

Pamphlets  issued  by  company  as  evidence 

of  meaning.  5:  805 

Conditional  delivery  of  policy.  2: 150 

How  far  revocable.  (brief)  1 :  257 

Termination  of  contract;  notice;  repayment 

of  tender.  8:  719 

Cancellation  of  policy;  authority  of  agent 

to  cancel.  10: 144 

Return  of  policies  for  cancellation. 

(brief)  14: 148 
Mistake  In  cancellation  of  policy. 

(brief)  20:  88T 
Reformation  of  policy. 

2:  64,  8: 189,  5:  712.  6:  200,  QS» 
As  to  severability  of  insurance  in  same  pol- 
icy:— insurance  on  several  buildings;  in- 
surance on  building  and  contents;  effect 
of  insurance  upon  buildings  of  forfeit- 
ure as  to  personal  property;  insurance 
on  several  articles  of  personal  property; 
policies  on  livestock;  fraud;  marine 
policies.  19: 211 

Paid-up  and  nonf orfeiting  policies  of  life  in- 
surance:— mode  of  oDtainin^  paidup^ 
policy;  need  of  demanding  oaid-up  pol> 
ley;  time  of  demanding  paia-up  policy;, 
forfeiture  of  original  policy;  stipula- 
tions or  provisions  in  separate  instru> 
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INBURANCE.— Ck>iitiDiied. 

menti;  paymenl  of  outstanding  premium 
notes;  appUcation  of  dividends  or  profits 
to  interest;  waiver  or  estoppel  as  to  for- 
feiture; remedies  of  insured;  amount  of 
leooTerv  or  of  paid-up  policy;  extension 
under  Massachusetts  statute.  15:  449 
Oertiflcates  in  benefit  society;  distinction  be- 
tween certificate  and  life  policy. 

5:  96,  8: 118,  12:  209 
Effect  of  bjr-law  upon.  (brief)  1:  488 

Bights  ana  interest  of  delinquent  mem- 
bers, (brief)  8:  480 
Infants  as  members  of  co-operative  company. 

Against   accident;    interpretation   of   con- 
tract:— conditions  and  warranties. 

8:  448,  9:  685,  18:  268 
Premium;  note  for;  how  far  policy  in  force. 

(brief)  6:  96 
Payment  oY  assessment.  8: 118 

Receipt  of  membership  fee  by  agent. 

(brief)  11 :  88 
Misstatements  in  application;  effect  of. 
10:  666,  (brieO  4:  759,  (brief)  7:  219, 
(brief)  12:  816,  (brief)  17:  676 
Statements  as  to  health  and  attendance  of 
phy^ian;  conditions  as  to  truth  of  rep- 
resentations; warranty.  10: 666 
Wsrranty:  of  answers  in  application;  effect 
of.  18:  268,  (brief)  4:  458,  (brief)  7:  219, 

899,  (brief)  8:  68 
What  statements  are.  1:  568,  (brief)  7:  220 
Oooditions;  against  incumbrance. 

4:  588,  8: 70,  (brief)  10:  848 

Effect  of  condition  against  incumbrances, 

upon  renewal,  substitution,  or  alteration 

of  incumbrance  upon  insured  property. 

20:  400 

In  fire  policy,  against  taking  out  other  in* 

surance;  written  consent  of  company 

requisite;  policy  voidable,  not  void,  on 

breach  of  condition.  4:  848 

Against  vacancy  and  nonoccupancy. 

8:  79,  9:  81,  (brief)  5:  744 

Against  transfer  and  siienation  of  interest; 

transfer  by  mortgage.       1 :  704,  11 :  298 

Change  of  risk.  4:  538,  10:  859 

Oiange  in  machinery,  in  use  of  property. 

or  in  structure  of  premises.  10:  859 

Increase  of  risk ;  by  negligent  acts  of  insured. 

(brief)  19:  587 
Effect  of  extra  hazards  on  life  insurance. 

11 :  299,  (brief)  5:  779 
Increase  of  risk  by  change  of  occupation. 

10:888 
(3hange  of  title  or  interest.        4:  588,  9:  627 
Effect  of  process  to  change  title  or  posses- 
sion, (brief)  20:  267 
Effect  of  assignment  for  creditors. 

(brief)  1:  67 
Marine;  ri^t  to  abandon;  time  for  abandon- 
ment; notice  of;  revocation  of;  accept- 
ance and  effect  of;  technical  total  loss. 

9:881 
Voiffeiiwrt  and  Brinstatement 
Forfeiture;  not  favored  in  law.  2: 118, 9: 189 
Effect  on  assiffnee  of  policy  of  assignor's 
acts  of  for&iture: — prior  acts;  subse- 
quent acts;  assignment  after  loss.  18: 185 
For  nonpayment  of  premium.     6:  806,  9: 
189, 817,  (brief)  6: 87,  (brie07: 298,  (brief) 

10:  684,  (brief)  14:  248 


I  INSURANCE.— Continued. 

On  life;  payment  after  death  to  keep  in 
force;  days  of  grace;  reinstatement  after 
death.  14: 28& 

For  delay  in  proofs  of  loss.  18:  85 

Notification  of  premium  due.  2:118 

For  fraud.  (brief)  5:  842 

By  violation  of  law.  (brief)  18:  687 

By  transfer  of  interest  in  property. 

(brief)  14:  482^ 
Reinstatement  of  defaulted  policy. 

14:  288,  (brief)  10:  57a 
Batappd  cmd  Waiver, 

Estoppel  of  insurer.  1:  216,  668 

To  assert  forfeiture  for  nonpayment  of 
premium.  (brief)  14 :  24a 

Effect  of  agent's  knowledge  of  falsity  of 
statements  in  application:— agent's  per- 
version of  information  by  the  insured; 
agent's  falsely  filling  up  blanks;  mis- 
construction of  facts  by  agent. 

16:88,  (brief)  18:  49a 
Waiver  of  conditions. 

1:568,  8:70,  (brief)  5:  677 
By  agent  1:216 

Of  proofe  of  loss.  1:  216,  7:  81,  8:  7a 

Of  notice  and  statement  of  loss. 

8:  76,  10:  558 
Of  forfeiture  for  nonpayment  of  premium. 

1:256,9:817 
Of  reference  as  to  loss.  1 1 :  598 

The  Lo88  and  Proceeds. 
Proof  of  loss;  conditions  to  impede  or  hin- 
der; when  offer  of  proofs  woul$i  be  in 
vain.  7: 81 

Limitation  of  time  for.  7:  572 

Forfeiture  by  failure  to  furnish  proofs  of 
loss  within  a  stipulated  time.         18:  85 
Necessity  of  furnishing  magistrate's  certifi- 
cate, (brief)  17:  197 
Provision  for  reference  as  to  loss.       11 :  598 
Submission  to  arbitration  ss  condition  pre- 
cedent; request  of  party;  validity  of 
condition;  action  on  award  or  policy; 
revocation  of  submission.  10:  558 
Liability;  fixed  when.    8:  528,  (brief)  7:  411 
Liability  of  insurer  for  loss  caused  by 
explosion;   express  provisions  against 
losses  by  explosions;  insurance  against 
explosions;     marine   policies;    similar 
cases.                    19 :  594.  (brief)  21 :  574 
Proximate  cause  of  loss  under  fire  policy. 

(brief)  20:  800* 
Indisputable  policy;  how  far  conclusive. 

(brief)  6:  781 
Valued  policies,  effect  of  statute  as  to. 

(brief)  19:  707 
Value  of  property  in  case  of  total  destruc- 
tion. 8:528 
Effect  of  adjustment  of  rights  under  i)olicy. 

(brief)  8:  542 
What   constitutes    double    insurance    for 
purpose  of  apportionment  of  loss. 

15: 127 
Election  to  rebuild.  8 :  17a 

Rights  in  proceeds;  of  property  insurance. 

(brief)  1:528 
Effect  of  death  of  insured  on  right  to  pro- 
ceeds of  fire  insurance.       (brief)  5:  598 
Effect  of  stipulation  that  it  shall  not  enure 
to  the  benefit  of  carrier.  8:  424 

Mortgagee's  interest  in  policy. 

,  (brief)  17:514 
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INSURANCE.~Oontinued. 

£flectof  settlement  between  insured  and 

mortgagor  upon  rights  of  mortgagee 

to  whom  loss  is  made  payable  as  his 

interest  may  appear.  19:  831 

Of  life  policy;  Joint  tenancy  in  proceeds. 

(bri^  18:  249 
Payment  of  policy,  to  whom  made;  des- 
ignation of  beneficiary;  designation 
by  statute;  restriction  on  designation; 
reTOcation  of  appointment;  distinc- 
tion between  benefit  policies  and  life 
insurance  policy;  appointment  by 
will;  powers  of  members  of  benefit 
societies.  2: 161 

Right  of  insured  to  enforce  policy  pay- 
able to  his  wife  and  children. 

(brief)  14:  278 
Assessment    companies;    assessment   on 
death.  8: 118 

Remedy  for  refusal  to  levy. 

1:146,2:786,8:118 
Power  of  court  to  order. 

(brief)  1: 149,  (brief)  2:  785,  787 
Recovery  at  law  out  of  what  fund. 

10:888 
Collection  of  sick  benefit  because  of  in- 
sanity, (brief)  7:  910 
Causes  of  death  and  accident;  death  caused 
by   medical   treatment;    Infiuence   of 
liquor.  8: 486 
Restrictions  as  to  occupation  and  employ- 
ment; death  while  traveling;  violation 
of  rules  of  company;  contact  with  poi- 
sonous substances.                         9: 685 
By  external,  violent,  and  accidental  means. 

9:  871,  685, 

18:  268,  (brief)  18: 115,  (brief)  21:  651 

Death  while  violating  law.  8: 486,  18:  888 

Caused  by  crime.  6:  495,  9:  685 

Intentional  injuries. 

8:443,9:685.  18:268 
By  suicide.  8:  486,  9:  871 

Effect  of  provision  avoiding  policy  if 
death  results  from  suicide,  *'sane  or 
insane:" — unintentional  self-destruc- 
tion; equivalent  words;  by-laws  of 
mutual  company;  statutory  change 
of  rule.  17:  89 

External,  visible  signs  of  injury. 

8:  448,  9:  685,  18:  268 

From  chance  event  out  of  usual  course; 

stipulations  and  exceptions;  prohibited 

employment;  evidence.  8: 448 

Proximate  cause  of  death,  within  the 

meaning  of  life  insurance  policy. 

17:.  758 
Voluntary  exposure  to  danger. 

8:448,9^685,18:268 
From  maliffnant  pustule.        (brief)  9:  617 
Limitation  of  time  for  action  on  policy. 
1 :  847.  8:  48,  769,  (bried!)  16:  188,  (brief) 

21 :  748 
Beinsurance. 

Reinsurance  defined;  contract  construed; 
effect  of  reinsurance;  insolvency  of 
original  insurer.  10:  423 

INTENT. 
See  Assault;  Criminal  Law. 

INTEREST. 
See  also  Patmbnt. 


INTEREST.— Continued. 

Liability  of  public  offloers  for  interest  col- 
lected on  deposits  of  public  funds. 

15:456,  (brief)  20:226 
On  advancements  or  'to  equalize  advance- 
ments; after  donor's  death.  14: 716 
On  sum  allowed  as  damages:— (I.)  for  per- 
sonal injuries;  when  death  results;  QI.) 
for  injuries  to  property;  (1)  by  railway 
fires;  (2)  by  otner  fires;  (8)  injuries  to 
stock  bv  passing  trains;  (4)  property  in- 
jured, delayed,  or  lost  in  transportation ; 
(5)  vessel  captured  as  a  prize;  (6)  colli- 
sion; (7)  property  destroyed  by  mob;  (8) 
from  negligent  construction  of  rail- 
roads, canals,  etc.;  (9)  from  explosion^ 
etc.;  (10)  against  agents  and  officers; 
(11)  on  exemplary  damages;  (IIL)  rate 
of  interest  18: 449 

On  amount  of  damages  for  negligent  inflic- 
tion of  personal  injury.  14:  548 
On  unliquidated  demands.  4:  566 
Allowance  of,  on  accounting  between  part- 
ners. 9:  424 
On  L  O.  U.  (brief)  7:  892 
On  legacy.  9:  251 
On  Judgment.  (brief)  7:  573 
On  municipal  bonds;  where  payable. 

(brief)  6:  686 
Agreement  to  compound.  (brief)  14: 189 
Paid  in  advance;  right  to  recover  back. 

(brief)  19:  599 

INTERPRETER. 

Admissibility  of  evidence  given  through. 

17:  818 

INTERSTATE  COMMERCE. 

See  COMMBRCB. 

INTERSTATE     COMMERCE     COMMIS- 
SION. 

Jurisdiction  and  power  of;  complaint  before. 

2*  446 
INTOXICATING  LIQUORS. 

What  liquors  are  within  stetutory  restric- 
tions as  to  the  sale  "of  spirituous,  vi- 
nous, fermented,"  and  other  intoxicating 
liquors:" — alcohol;  spirituous  li(]^uors; 
spirituous  as  distinguished  from  vinous 
liquors;  spirituous  as  distinguished  from 
fermented   liquors;    vinous  as  distin- 

guished  from  fermented  liquors;  mixed 
rinks;  bitters;  wine;  ale,  beer,  and 
other  fermented  liquors;  elder;  presump- 
tions; Judicial  notice;  as  to  lager  beer; 
other  liquors;  questions  for  Jury;  mis- 
cellaneous matters.  20: 645 
Regulation  of  sale  of,  constitutional. 

7: 188,  295,  9:  780,  (brief)  8: 110,  (brief) 

5:194 
Prohibitory  law,  how  far  constitutional. 

9:780 
Local-option  law. 

1: 86.  9:  780,  (brief)  8: 865,  (brief)  6:  750 
Validity  of  law  preventing  the  keeping  of. 

(brief)  6:  847 
Liability  for  giving  away.  (brief)  8:  827 
Discrimination  as  to  locality;  as  to  persons. 

9:780 
Transportation  prohibited.  7 :  295 

Liquor  laws  Of  Pennsylvania  construed. 

9: 814 
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INTOXICATINa  UQUORS.-^Continned. 

Lale  decisions  under  Ohio  statnta      6:  740 
Late  dedsions  under  Michigan  liqnor  law. 

10:80 
Bond  of  liquor-dealer  under  Michigan  stat- 
utes. 7:  740 
Special  taxation  of  tnfflc.                   9: 780 
Ri|^t  to  relj  on  physician's  certificate  in 
selling.                                         21 :  449 
Licensinff  sale  of.                          9 :  780,  814 
DiscreBon  in  granting  license:— general 
doctrine;  implied  from  statutory  con- 
struction; the  limit  of  discretion;  con- 
trol of  discretion.                        21 :  580 
Special  licenses.                               7: 295 
License  hond  required.                     9 :  814 
Permission  to  pharmacists.  7:295 
Lien*  for  nonpayment  of  license  fee. 

(brief)  8: 194 

Cancellation  of  license.  9: 814 

Sale  to  minor.  10: 80,  542,  12:  488 


INTOXICATING  LIQUORS.—Continued. 

Sale  to  inebriate,  liability  for. 

(brief)  9:891 
Sale  of,  by  clubs. 

6:128,    12:412,  (brief)  8:687,  (brief) 

20:185 

Place  of  sale.  4:  885,  (brief)  8: 199 

Recoveiy  of  purchase  money.  7:  295 

Ciyil  Damage  Act.         9:  814,  (brief)  1 :  708 

Liability  for  sale  to  husband.  4: 495,  7: 295 

Liquor  nuisance.  6:  721,  7:  295 

Seizure  of  liquors.  7:  295 

Criminal  prosecution  for.  7:  295 

Judgment  lien  for.  7:  295 

Contempt  by  keeping.  7:  295 

Abatement  and  injunction.  6:  721,  7: 295 

INTOXICATION. 
See  Cbdonal  Law. 

ISSUE. 

See  Wills. 
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COSTBIBUTIOK. 

5:596 


14:188 


JOINT  DEBTORS. 
Contribution  between, 

Release  of  one,  effect  of. 

JOINT  TENANTS. 

See  COTBIVANCY. 

JUDGES. 
Personal  liability  of. 

JUDGMENT. 

As  a  contract;  chance  of  interest  on;  im- 
pairment of  obOgation  of;  obligation 
created  by.  17: 611 

Confessed  on  warrants  of  attorney :— conclu- 
dyeness;  in  what  cases  authorized; 
form  and  validity  of  warrants;  strict 
construction;  blanks  and  omissions;  who 
authorized  to  make  the  confession  and 
where;  insanity  or  death  of  party;  entry 
by  executors  or  administrators;  against 
whom  may  be  entered;  in  whose  favor; 
when  entiy  may  be  made;  contingencies; 
unadjusted  equities  or  claims;  for  what 
amount;  variance;  misdescription;  proof 
necessary;  consolidation;  setting  aside; 
correcting.  18:  796 

Entiy  and  index  of.      14:  898,  (brief)  4: 122 

As  to  entry  of  judgment  nune  pro  tune: — 
power  to  render;  as  to  time;  as  to  evi- 
dence used  in  obtaining;  as  to  criminal 
cases;  as  to  Judgments  affecting  third 
parties;  as  to  Judgments  made  in  vaca- 
tion; as  to  change  in  statute  or  charter; 
as  to  notice;  as  to  delay  or  negligence 
of  par^;  as  to  death  of  party  before 
entry  of  final  Judgment 

S6: 148,  (brief)  15:  622 

Who  bound  by.  7 :  577,  11 :  808 

How  far  binding  on  third  party. 

(brief)  12: 462 
Effect  as  to  interested  person  who  is  not  a 
party.  (brief)  19: 168 

A^nst  corporations,  conclusive  on  stock- 
holder. 2:  270 


JUDGMENT.— Continued. 

Effect  of  Judgment  against  executors  as  to 
heirs.  11 :  808 

Conclusiveness  of,  as  re$  judieaia.  1 :  672, 
8: 142. 7:  577, 11: 155.(brief)  8:  217, 707, 
(brief)  9:  700,  (brief)  11 :  118 
Conclusiveness  of  probate  as  res  judicata:-^ 
nature  of  the  decree;  Jurisdictional  con- 
clusiveness of  the  decree;  conclusive- 
ness generally;  with  respect  to  real 
estate;  facts  established  by  the  decree; 
in  ejectment;  in  chancery;  notice  of 
proceedings;  under  state  statutes. 

21:680 
Effect  of  fraud  upon. 

11:155,  (brief)  11:  852 

On  demurrer.  7:  577 

Upon  promissory  note;   how  f ar  as  rM 

judieata.  (brief)  6:  68 

Effect  of  erroneous  ruling  upon. 

(brief)  7:  495 
What  questions  concluded  by. 

7:  577, 11:  808,  (brief)  21:  516 

In  divorce;  effect  of.  (brief)  2:  616 

Estoppel  by  record;  Judgments  in  partition 

suits;  of  inferior  courts;  erroneous,  but 

not  void;  presumptions  in  favor  of. 

11:  155 
Collateral  impeachment 

8:268,11:155,808,21:848 
Attacking  for  lack  of  notice. 

11:808,  (brief)  19:  612 
Validity  of  personal  Judgments  rendered 
upon  constructive  service  of  process: — 
against  nonresidents  (1)  in  states  other 
than  where  rendered,  (2)  in  state  where 
Tendered;  against  residents;  what  prop> 
erty  subject  to;  for  alimony  or  costs. 

16:  281 
Yalidi^  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  the  state, 
where  the  defendant  did  not  appear:-^ 
(1)  cases  in  United  States;  where  the 
Jurisdiction  was  affected  by  the  domicil 
of  the  parties;  as  to  defects  in  the  pro- 
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JUDGMENT.— Continued. 

cedure  by  publication;  as  to  proliibition 
against  renuurrlage  in  decrees  ^ranted 
on  publication;  estoppel  as  to  oivoTces 
rendered  in  other  states;  as  to  divorces 
where  defendant  is  confined  in  prison 
or  asylum;  as  to  opening,  setting  aside, 
and  vacating  divorce  decrees  obtained 
by  publication;  as  to  Jurisdiction  of  the 
courts  in  reference  to  the  parties  in  pro- 
ceedings for  divorce  by  publication; 
collateral  attack  in  the  same  state  on 
decrees  rendered  on  publication;  (2) 
English  cases;  dispensing  with  p^vonal 
service  of  citation  in  English  courts;  as 
to  the  return  on  the  citation;  as  to  Juris- 
diction where  marriage  and  domicil  of 
the  husband  is  abroad;  as  to  annulling 
marriage  on  publication  where  the  de- 
fendant Is  absent  from  the  country; 
effect  in  England  of  a  divorce  abroad 
on  publication;  where  the  respondent  is 
imprisoned .  19 :  814 

Belief  from,  when  rendered  on  publication 
of  process.  16:  861 

Effect  of,  when  obtained  upon  an  unauthor- 
ised appearance  by  an  attorney  :--<I.) 
Senenu  doctrine  of  authority;  (II.) 
omestic  Judgments;  (a)  early  doctrine; 
(b)  modem  practice;  proof  necessary  for 
relief;  nature  of  such  Judgments;  void 
or  voidable;  collateral  attack;  relief  in 
equity;  fraud  or  collusion;  severaJ  de- 
fendants; third  parties;  laches,  negli- 
gence, etc.;  (III.)  foreign  and  sister 
state  Judgments;  (IV.)  statutoiy  pro- 
visions. 21:848 

On  Joint  liabili^;  effect  as  to  partner  not 
served.  1: 311 

Foreign;  conclusiveness  of  Judgment  ren- 
dered in  a  foreign  country : — (I.)  foreign 
Judgments  in  rem;  (a)  sentences  of 
courts  of  admiralty;  in  actions  on 
policies  of  marine  insurance;  {b)  limita- 
tion of  conclusiveness  to  matters  ex- 
pressly decided;  (e)  sentence  must  be 
clear  and  without  ambiguity;  (d)  im- 
peachment of  decree  for  want  of  Juris- 
diction; (e)  can  fraud  be  shown;  (/) 
foreign  probate  decrees;  {g)  foreign  ad- 
judication in  bankruptcy;  (II.)  judg- 
ments til  penonam;  (a)  finalitv  of;  (6) 
Jurisdiction;  (6) Judgments  against  non- 
residents; (<f)  efrect  of  fraud  on  Judg- 
ment; (a)  mistake  of  English  law;  (/) 
in  summary  proceedings;  (jf)  merger  of 
cause  of  action.  20: 668 

Validity  of  a  divorce  decree  granted  by  a 
court  of  a  foreign  country  :-—(l)  the  law 
in  England;  (2)  American  decisions. 

19:  615 
Faith  and  credit  in  other  states. 

4:181,  12:574 

Lien  of.  7:  28,  (brief)  5: 655 

Effect  on  homestead  right;  subject  to 
homestead  right.  11 :  705 

Priority  of  lien  of  Judgment  or  of  prior 
unrecorded  conveyance: — in  absence  of 
express  statutory  definition;  by  virtue 
of  statutes;  effect  of  notice  on  rank  of 
lien  of  Judgment;  priority  of  right  of 
purchaser  at  sale  under  ludgment ;  when 
Judgment  creditor  purchases  at  sale. 

16:  660 


JUDGMENT.^Continaed. 

Lien;  on  land  fraudulently  conveyed.  17: 845 

Expiration  of  lien  of.    (brief)  18:  212,  75a 

Of  Justice  of  the  peace;  effect  of   filing 

transcript  2:  SS» 

How  far  a  payment.  (brief)  9: 282 

Right  of  surety  who  has  paid  judgment  to 

enforce   it   for  his  own   benefit: — at 

law;  in  equity;  under  statutes.   16: 115 

Assignment  of  right  to  set  aside.        15:  813^ 

Validity  of  preference  to  creditor  by. 

6:765,12:810 

JUDICIAL  NOTICE. 
See  Eyidbngb,  I. 

JUDICIAL  SALE. 

Nature  of  title  or  estate  of  the  holder  of  a 
sheriff's  certificate  before  obtaining  a 
deed*;  distinction  between  *'  title  *\  and 
"estate;"  nature  of  execution  pur- 
chaser's interest.  15:  e^ 

Effect  of  misrepresentation  to  purchasers  by 
sheriff.  18: 8a 

Execution  or  Judicial  sale  of  corporate 
franchise  or  property  necessary  to  its 
enjoyment:— private  corporations;  quasi 
public  corporations;  corporate  property;, 
what  property  is  necessary  to  the  fran- 
chise; equity  sales;  enjoining  side; 
legislative  authority;  effect  of  sale. 

20:  78T 

How  far  a  purchaser  at  execution  or  Judicial 
sale  is  protected  as  a  bona  fide  pur- 
chaser:— ^who  is  a  bona  fide  purchuer; 
(1)  record  and  want  of  notice;  (a)  unre- 
corded deeds;  {b)  unrecorded  deeds 
where  purchaser  has  notice;  {c)  want  of 
notice  to  purchaser,  generally;  (d)  con* 
structive  notice;  (e)  priority  by  record; 
(/)  mortgages  and  liens;  (g)  vendors' 
liens;  (2)  title  of  purchaser  as  affected 
by  irregularities;  (a)  irregularities  of 
ofllcer  and  records  generally;  (b)  amount 
of  purchase;  {e)  matters  of  description; 
(d)  sale  en  maeee;  {e)  failure  to  give  bond 
for  infant's  land;  (/)  Judgment,  execu- 
tion, and  levy;  ig)  notice  of  sale;  (^> 
parties;  (t)  process;  (J)  time  and  place 
of  sale;  {k)  want  of  revivor;  (Q  proceed- 
ings subsequent  to  purchase;  (m)  where 
Judgment  was  satisfied  before  sale;  (n) 
fiduciary  relation  of  the  purchaser;  (3) 
title  acquired;  (4)  compelling  the  pur- 
chaser to  complete  the  purchase;  (a) 
objection  on  account  of  irregularity  of 
proceedings;  (d)  objections  on  account 
of  doubtful  title;  (c)  incumbrances;  (d) 
defect  of  parties;  (e)  apportioning  the 
purchase;  (/)  curing  the  title;  (g)  build- 
ings; (A)  possession;  (»)  outlet  from  prem- 
ises; (5)  subrogation;  (a)  subrogation  on 
void  execution  sale;  {b)  subrogation  on 
void  iudicial  sale;  (6)  reimbursement; 
(a)  reimbursement  on  void  execution 
sales;  (b)  reimbursement  at  void  Judicial 
sale;  (7)  recourse;  (8)  reversal;  (a)  pur- 
chase made  by  party  or  attorn^:  {b) 
purchase  by  stranger.  21 :  88 

Doctrine  of  caveat  em^or  as  to. 

18:  804,  (brief)  2:  466,  (brief)  10:  478 

Title  procured  on  sale  under  execution. 

8:440 

Sale  of  entire  property.  (brief)  8:  599 
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JUDICIAL  8ALB.*Ooiitiiiued. 

SettiDff  aaide.  9: 781 

ApiMlcation  to  set  aside  ttuBt  be  made 

within  rewonable  Ume.  9: 793 


JURISDICTION. 


AKD 


Of   Courts   Generally,   see   Appbal 
ErborIL:  Courts;  Equitt. 

In  Particular  Matters,  see  the  various  sub- 
jects, such  as  ExBOUTOBS  and  Admin- 
irtrators;  Husband  and  Wife;  Ih- 

COMFBTBMT  PbRSOHB;  INFAHTS. 

Estoppel  to  den  J.  16:  378 


JURISDICTION.— Continued. 

On  substituted  service.  16: 381 

In  divorce  case.  19:  814 

On  unauthorized  appearance  by  attorney. 

31:  848 
JUROR. 

Impeaching  his  own  verdict. 

6:638,9:830,11:706 
JURY. 

Competency  and  Selection  of,  see  Trial. 

JUSTICE  OP  THE  PEACE. 

judgment  of ;  filing  transcript.  3:881 

Regularity  of  judgmenU  by*  (brief)  18:  634 


L. 


LABORERS. 

Rights  of.  as  to  Employers,  see  Mastbr 

AND  Servant. 
liois  of,  see  Libnb. 

Who  are  laborers,  emplov^s,  or  servants 
within  the  meaning  01  statutes  living 
preferences:  (1)  definitions;  (3)  who  are 
secured  by  mechanics'  lien  laws;  (8) 
preferences  of  claims  against  insolvent 
corporations;  (4)  under  the  statutes 
maiLing  stockholders  individually  liable; 
(5)  whose  earnings  are  exempted  from 
attachment  or  garnishment;  (6)  seamen. 

18:806 

Right  of  Legislature  to  exercise  supervisory 
control  over,  (brief)  6:  676.  Bee  also 
Constitutional  Law. 

LACJHES. 
See  also  Ldcttation  of  Aotionb. 

Defined:  application  of  doctrine  of.  10: 136 

LAKES. 
See  BouNDARiBB;  Waters. 

LANDLORD  AND  TENANT. 

Bights  on  Condemnation  of  Premises,  see 

IbffiNSNT  Domain. 
Mechanics*  Liens  on  Leased  Premises,  see 

Liens. 
Mortgage  on  Buildings  on  Leased  Land,  see 

Mortoaoe. 
As  to  Statute  of  Frauds,  see  Contracts. 

What  constitutes  a  tenancy,    (brief)  31 :  334 
Nature  of  occupancy  by  servant. 

(toief)  17:  316 
Distinction  between  a  lease  and  license;  as 
to  minerals.  18: 491 

Contracts  of  lease  as  conditional  sale. 

9:878 

Rights  and  liabilities  of  one  in  possession 

under  an  agreement  for  a  lease  which  is 

not  executed.  30:  88 

Bfltect  of  bUmk  in  lease.  (brie08:880 

Effect  of  death  of  lessee.  18: 698 

Asrignment  of  lease;  necessity  of  writing; 

effect  of  part  performance;  necessity  of 

seal  and  regfstrmtion.  16:  764 

Attornment  to  mortgagee  in  possession. 

8:668 


LANDLORD  AND  TENANT.— Continued. 

Liability  for  rent;  term  of  tenancy. 

(brief)  7:  69 
Extinguished  by  entry  of  landlord. 

(brief)  7:  411 
Effect  of  partial  eviction  upon  liability  for 
rent:— partial  eviction  under  title  para- 
mount and  dispossession  under  eminent 
domain.  17:  376,  (brief)  19:  833 

Liability  of  assignee  of  leasehold  for 
rent:— of  equitable  assignee;  ground  of 
liability;  necessity  for  possession;  neces- 
sity for  a  valid  assignment;  how  assign- 
ment may  be  established;  extent  and 
duration  of  liability;  methods  of  termi- 
nating liabilitv;  sufficiency  of  assign- 
ment; effect  of  subsequent  assignment; 
remedies  of  lessee  sgainst  assignee;  form 
of  remedy;  use  and  occupation.  14: 161 
Sublessee  not  liable  on  original  lease. 

11:866 
Rent  payable  in  produce;  duty  of  tenant 

(brief)  9:  801 
Riffht  to  emblements.  8: 134,  11: 800 

Relative  rights  of  tenants  on  different  floors. 

(brief)  30:  844 

Tenancy  from  year  to  year;  termination  of; 

effect  of  payment  of  rent.  8:  331 

Part  of  house  as  a  dwelling.  8: 691 

Implied  covenants  of  fitness  of  house. 

(brief)  6:771,    (brief)    1:480,    (brief) 

18:964 
Implied  obligations  of  lessee.  11: 769 

Misrepresentations  as  to  condition  of  build- 
ing, (brief)  16:  386 
Duty  as  to  repairs.  9 :  798, 
10: 147,  (brief)  8: 468,  (brief)  8:  683 
Destruction  of  premises.  1:  639 
Effect  of  holdinff  over.  (brief)  16:  394 
Liability  for  defective  premises. 

(brief)  17:  678 
To  third  persons.  (brief)  16: 640 

Responsibility  of  landlord  for  injuries  re- 
sulting from  d^ects  in  portions  of  the 
building  remaining  in  his  possession: — 
du^  to  rebuild  or  repair;  duty  as  to 
hallways,  stairways,  etc.;  duty  as  to 
sinks,  water-pipes,  etc.;  duty  to  repair 
roof;  duty  as  to  side  walls.  14 :  388 

Liability  for  nuisance. 

6:  794,  (brief)  17:  361 
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LANDLORD  AND  TENANT.— Continoed. 

Liability  of  lessor  of  railroad  for  negligence 

10:794 
Liens  of.  12:  60 

Rights  of  landlord  as  against   attaching 
creditors.  12: 848 

Surrender  of  premises.  11 :  498 

Right  of  tenant  to  remove  fixtures;  cannot 
remove  after  expiration  of  the  term;  ef- 
fect of  acceptance  of  new  lease.   9:  700 
Liability  for  injury  to  tenant's  building  after 
failure  to  remove.  (brief)  17 :  699 

Notice  to  quit;  ejection  of  tenant. 

(brie010:466 

Liability  of  landlord  to  tenant  for  forcible 

expulsion  after  termination  of  tenancy: 

—in  Eneland;  the  prevalent  American 

rule;  a  different  view.  16:  798 

Re-entry  on  forfeiture;  election  of  remedies. 

8:759 

Summary  proceedings  to  oust  tenant;  notice 

in.  9:798 

Appeal  in.  9:801 

Unlawful  detainer,  (brief)  8:  760 

LANGUAGE. 

Foreign,  publication  of  official  notice  in. 

14:64 
LARCENY. 

Defined;  theft  in  secret;  theft  of  own  prop' 

erty.  4: 291 

From  x)erson;  distinguished  from  robbery. 

10:109 

What  law  defines  under  a  statute  against 

bringing  stolen  property  into  the  state; 

particular  statutes.  15:  722 

By  fraudulent  appropriation,  (brief)  11 :  450 

LATERAL  SUPPORT. 

Right  to,  for  buildings  by  prescription; 
American  doctrine. 

20:780,  (brie019:240 
Duty  of  owner  in  making  excavations. 

18:569,  (brief)  16:830 
LAWS. 

Presumptions  as  to,  see  Evidbncb. 

LEASE. 
See  Landlord  and  Tenant. 

LEGISLATURE. 

Legislative  days.  17: 66 

What  is.  (brief)  4: 480 

Extra  session.  15:847 

Lnplied  restrictions  on  the  power  of. 

17:888 
Constitutional  Powers    of,  Generally,  see 

Constitutional  Law. 
Power  of,  as  to  election  of  governor. 

(brief)  14:  658 
Authority  of,  to  declare  result  of  elections. 

(brief)  8: 69 
LETTER  OF  CREDIT. 

See  GUABANTT. 

LEVY. 

Of  attachment;  sufficiency  of.  (brief)  4: 664 
On  property  fraudulently  conveyed. 

(brief)  15:  784 
On  unassigned  dower  right,  (brief)  5:  748 
On  shares  in  Joint-stock  company. 

(brief)  8:  858 


LEVY.— Oontinned. 

Exemption  of  property.  1:854, 

8: 888,  (brieO  8: 468.  (brief)  11 :  111 
Of  pensions.  19:  88,  (brief)  7:  557 

Liberal  construction  of  exemption  laws. 

18:719 
Of  debtor's  wages  after  payment  by  em- 
ployer. 18:  586 
How  far  proceeds  of  exempt  property  re- 
tain the  exempt  cliaracter:— -as  to  Judg- 
ments affecting  exempt  property;  setting 
off  judgments  affecting  exempt  proper* 
ty:  proceeds  of  insurance;  exemp&on 
of  property  purchased  with  pension 
money;  exemption  of  pension  money  in 
another  form;  exemption  in  homestead 
sold  for  reinvestment;  property  ob- 
tained by  exchange;  exemption  of  prod- 
ucts or  profits  of  exemption;  exemption 
in  case  of  mortgage,  sale,  or  transfer. 

19:88 
Wrongful  levy,  remedy  for. 

4:  48,  (brief)  5:  659 

LIBEL  AND  SLANDER 

Evidence  of,  see  Evidbncb. 
Measure  of  Damages,  see  Dajcagbs. 

Truth  as  a  defense  to  libel  or  slander: — ef- 
fect of  motives  and  reasons;  effect  of 
pardon  or  discharge;  Justification  as  to 
the  whole  of  the  charge;  Justifying  as 
to  the  Imputation;  Justification  by  giv- 
ing particulars:  Justification  as  to  iden- 
tity of  offense  duffged;  criminal  prose- 
cutions for  libel;  pleading  and  proving 
the  truth  generally;  state,  constitutional, 
and  statutory  provisions.  21 :  509 

Definition  of  libel;  incidents  of. 

9:621,18:419 
License  of  the  press;  restriction;  false  and 
malicious  publication;  words  tending  to 
bring  one  into  disgrace,  ridicule,  or  con- 
tempt; imputing  criminal  act,  corrup- 
tion, and  dishonor,  or  want  of  chastity. 

9:(^1 
Malice  as  an  element;  inference  and  pre- 
sumption of;  tendency  to  injure. 

2: 129,  6:  868,  (brief)  8:  52,  532 
Words  actionable  per  se, 

(brief)  8: 52,  (brief)  8:  526 
Charging  bastardy.  1:  599 

By  letter  to  person  defamed,  (brief)  15: 760 
In  giving  character  to  servant,  (brief)  10:  67 
Criticism  of  public  person.  6:  680,  18:  97 
Lijury  to  business  or  professional  standing. 

8:198,9:621 
Lnputing  insolvency  or  want  of  credit. 

6:648,  (brief)  5:555 

In  stating  that  one  is  insane;  necessity  of 

malice.  (brief)  8:  214 

Repetition  of  statements.  (brief)  5 :  724 

Copying  articles  from  other  papers. 

8: 69,  5:  648 
Knowledge  by  newspaper  publishers. 

(brief)  14:  204 
Statements  concerning  property. 

16:  248,  (brief)  6:  864 

Slander  of  title.  18:  707 

By  filing  lien.  16:  625 

Criminal  prosecution  for  libel,  (brief)  4:  845 

Essentials  to  constitute  the  crime. 

(brief)  7: 810 
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LIBEL  AND  SLANDER.— Continaed. 

Priril^e  w  to  commuDlcaUons.         2: 120, 
4:  280,  6:  M8,  (brief)  11:  754,  (brief) 

21:424 
Ab  to  sUtementa  In  line  of  duty. 

(brief)  20:  441 
By  etatemeots  in  pleadings  and  Judicial  pro- 
ceedings. 8:  417 
As  to  atatemeuts  of  mercantile  agencies. 
2: 405.  (brief)  2:  86,  108,  (brief)  20: 188 
Critidfim  of  candidate  for  office. 

(brief)  11:  72 
Nollllcation  sheet  not  privileged. 

(brief)  2: 108 
Poblication.  (brief)  8:  52 

Pfflce  of  innuendow        5: 648,  (brief)  8: 526 

LICENSE. 

For  Attorneys,  see  Attobmbts. 

To  Sell  Liquors,  see  Iktozicating  LiquoRS. 

Distinguished  from  lease.  18: 491 

To  do  acts  upon  land. 

1:487,  4:275,  (brief)  5:  210 
Rerocation  of.  1: 487,  (brief)  7:  754 

Executed ;  effect  of.  10 :  484 

To  maintain  ditch.  (brief)  4:  878 

To  railroad  to  cross  land  of  another.  4:  785 
To  public  vehicles;  power  of  city  to  issue. 

(brief)  6:  889 
Of  occupation.  2:  284,  6:  509 

As  a  tax.  4:809,  9:786 

To  hawkers  and  peddlers;  validity  of. 

8:  705,  7:  666,  8:  278 
Beasonableneas  of  fee.  (brief)  21 :  690 

State  authority  to  impose.  11 :  219 

As  to  Interference  with  Interstate  Com- 
merce, see  OOMMBBCB. 

LIENS. 

Of  Judgment,  see  JuDeiOBirF. 

Of  Innkeepers,  see  Irkkkbpebs. 

Of  Landlord,  see  Laitdlobd  and  Tbkant. 

Equitable,  what  are;  how  created;  assign- 
ment. 4:  247 
On  animals  for  cost  of  keeping. 

6:82,  (brief)  8: 654 
Payment  of  another's  debt  creates  no  equita- 
ble Hen.  9: 178 
To  secure  enforcement  of  covenant;  as  mort- 
gage; enforcement  of.        (brief)  6:  706 
On  vessels.  1 :  505 
On  logs.  6:862 
Lien  on  corporate  stock.            (brief)  5:  288 
Of  mechanics,  construction  of  statutes.   11: 
558,  (brief)  4:  455,  (brief)  5,  281,  (brief) 

6:  204,  (brief)  7: 150,  191 
New  York  law  of  1885;  Judicial  construc- 
tion of;  nature  and  scope  of  remedy; 
governed  bv contract:  to  what  attaches; 
who  are  within  the  Act;  subcontractor 
or  materialman;  term  '*owner"  defined; 
consent  of  owner;  assignment  of  lien; 
filing  and  proof  of  notice;  performance 
as  condition  precedent;  priority  of  liens; 
discharging  lien;  amount  recoverable; 
coeU.  18: 701 

On  property  connected  with  f ranch ise. 

(brief)  20:  748 
On  public  buildings.  9: 156 

On  homestead  property. 

9:808,  (brie06:204 

For  improvements  on  leased  property  as 

affecting  lessor.  (brief)  21 :  489 


LIENS.— Continued. 

Of  mechanics:  on  land  of  married  women; 
consent  of  owner;  creation  by  acts  of 
husband  as  wife's  agent.  10:  88 

Bight  to  file  a  single  mechanics'  lien  against 
several  buildings.  17:  814 

On  several  lots.  1:  614,  (brief)  2:  499 

Rights  of  laborers  and  materialmen;  stat- 
utory right  in  Indiana;  builders'  lien; 
notice  to  owner  essential:  description  of 
property  in  notice;  contract  essential  to 
bind  owner;  consent  of  owner  to  acts  of 
contractor;  priority  of  lien;  interest  of 
husband  and  wife;  of  infant;  action  to 
enforce.  11: 740 

Who  are  laborers  within  statute  for. 

18:  805,  (brief)  21 :  52& 
What  service  will  sustain.  (brieO  21:  714 
Ri^ht  of   architect  to  mechanics'   Hen; 
simply  furnishing  plans;  superintend- 
ing. 16:600 
For  Tabor  on  street  railway,  (brief)  11 :  698 
On  railroads.  8:  700 
Vested  right  in;  repeal  of  statute;  strictly 
construed.                          (brief)  2:  499 
Oath  to.                                  (brief)  7: 150 
Payment  to  contractors  or  subcontractors 
as  affecting  liens  of  subordinate  claim- 
ants; the  sum  due  upon  the  original 
contract  as  the  measure  of  the  owner's 
liability;  payments  made  after  notice; 
constitutionality  of  statutes.        20:  560 
Waiver  of.                             (brief)  5:  281 
Of  subcontractor.                  7:  711,  (brieO 
8: 882, 549,  (brief)  5: 888,  (brief)  19: 479 
Relation  back  of  subcontractor's  lien  to 
the  date  of  that  of  the  original  con- 
tractor.                                    16:835 
Effect  on  subcontract  of  agreement  that 
property  shall  be  delivered  free  from 
lien.                                  (brief)  7:  712 
Priority  of.                                            9 :  481 
Between  agister's  lien  and  chattel  mort- 
gage.                                           17:792 
Of  mechanics,    priority;   rule    in    various 
states.                                             12:  88 
When  superior  to  earlier  mortgages;  un- 
recorded mortgages;  when  mortgage  is 
prior  or  earlier  in  time;  mortgage  for 
advances;  purchase-money  mortgages. 

14:  805 

LIFE  INSURANCE. 
See  Inburakcb. 

LIFE  TENANTS. 

Rights  on  condemnation  of  property. 

21 :  212 
Rights  of  life  tenants  as  to  stock  dividends. 

16:461.  (brief)  19: 178 

Use  or  income  of  life  estate;  commences 

when;  incidents  of;  provision  against 

alienation.  2:  118 

Not  subject  to  debts  of  life  tenant.      1 :  545 

Right  to  crops  on  death  of  life  tenant. 

1:427,  11:800 
Agreement  of  life  tenant  as  to  removal  of 
buildings.  (brief)  12:  87 

Rights  of  lue  tenant  in  personal  property. 

(brief)  5:524 
Release  by  life  tensnt  to  remaindermen. 

(brieO  10:  390 
Charging  remainderman  for  improvements. 

(brief)  8:  290 
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LIGHT. 
See  EAnoaniTS. 

LIMITATION  OP  ACTIONS. 

Lofls  of  cause  of  action  hj  lapee  of  time 
pending  suit.  '  18: 211 

Validity  of  retroactive  statute,  (brief)  1:  869 
Conflict  of  law  as  to.  6: 162»  18:  66 

Against  person  absent  from  the  state. 

8:888,  (brief)  8: 426 

What  constitutes  ''residence  out  of  the 

state"  within  the  meaning  of  a  statute 

of  limitations;  criminal  cases;  instances. 

17:  226 
Right  of   foreign  corporation  to    plead 
statute.  18: 624 

Application  of  statute  in  equity. 

1: 191,  828.  2:169,  (brief)  18: 788 
Doctrine  of  laches. 

1 :  191,  8: 248,  10: 126,  (brief)  4:  486,  675 
Application  to  trusts. 

8:480,  647,  (brief)  9:  287 
In  case  of  concealed  fraud. 

6:799,7:896.8:687 

When  statute  begins  to  run.      1 :  819,  7 :  668 

Under  New  York  Code.  2:  829 

For  foreclosure  of  mortgage;  when  statute 

begins  to  run.  10:  607 

Effect  of  statutory  bar  of  principal  debt 

on  the  right  to  jforeclose  a  mortgage  or 

deed  of  trust:--(I.)  states  holding  that 

limitation  laws  as  to  debt  do  not  apply 

to   mortgage;  (II.)   federal   decisions; 

(III.)  states  holding  different  rule. 

21:660,  (brief)  14:  60 
On  bank  checks.  22 :  110 

On  claims  against  United  States.         7:  861 
OnooTenant  (brieQ  6:  692 

-On  policy.  1:  847, 

8: 48,  769,  (brief)  16: 188,  (brief)  21:  748 
Against  carrier;  by  special  contract  of  car- 
rier. 8:  842 
Acknowledgment  to  take  debt  out  of  stat- 
ute; several  claims;  writing. 

6:  748,  10:  607,  (brief)  6:  610 
Power  of  partner,  after  dissolution,  to  in- 
terrupt Statute  of  Limitations  as  to  firm 
debt: — cannot  revive  liability   upon 
barred  debt;  rule  as  to  debts  not  yet 
barred;  notice  of  dissolution;  giving 
note  confessing  Judgment,  etc. ;  power 
of  liquidating  partner;  special   cases; 
contribution;  statutory  changes.  16:  656 
Effect  of  payment  of  interest,  (brief)  1 :  656 
Revival  of  barred  debt  by  application   of 
general  payment.  14:  208 

Effect  of  revival  of  Judgment.  18:  666 


LIS  PENDEN& 

Doctrine  of.  2:  48.  4:  716 

Rule  rooted  in  public  policy.  2:  48 

When  initiated.  2:48 

As  notioe.                       2t  48,  4: 716,  7:  812 

Effect  of.  8:558 

Antecedent  equities.  4:  716 

Effect  on  purchasers.  2:  48 

Effect  of,  in  divorce  cases.  2 :  616 

LIVERY  STABLE. 

Warrantv  of  horse  or  vehicle  kept  for  hire; 
liability  of  livery-stable  keeper;  hirer's 
assumption  of  risk;  analogous  cases. 

19:288 

Priority  of  lien  for  keeping  horse.     17:  792 

LOAN  ASSOCIATIONS. 
See  BuiLDiNO  akd  Loan  Associations. 

LOCAL  IMPROVEMENTS. 
See  Public  Impbovbmbntb. 

LOCAL  OPTION  LAWS. 

1:  86,  9:  780.  (brief)  8:  866,  (brief)  6:  750 

LOCAL  TAXATION. 
See  Public  Impbovembhts. 

LOGS. 

Right  to  float  on  stream;  boom  companies; 
duties  and  liabilities;  intermingling  and 
confusion  of  logs;  compensation  for 
driving.  1:717 

Moorine  logs  and;  raft;  obstruction  of  wat- 
ers by;  prevention  of  jams.  8 :  406 

Lien  on.  6: 862 


LOSS. 
See  also  Findbb. 

By  fire;  who  must  bear. 


18:  475 


LOTTERY. 

Schemes  defined.  8:  406,  7:  599, 

8:671,  10:  60,  11:  480,  (brief)  12:426 

Gift  enterprise.  7:  599,  12:  89 

Mailing  circulars  concerning.  8:  408,  7:  599 

Publishing  lottery  scheme.      8:  408,  7:  699 

Suppression  of;  forms  of  offense.         8 :  408 

Constitutional   and    statutory   provisions; 

prosecution  for    maintaining;  sale  of 

tickets.  7:699 

LUNATICS. 
See  Incompbtent  Pbbsohb. 


M. 


"MAIL  AGENT. 
As  passenger. 

MAIL  CARRIER. 


19:889 


Right  to  recover  damages  for  injuries  re- 
ceived by  reason  of  defects  in  property 
where  he  goes  to  deliver  mail. 

(brief)  9:  640 


MAINTENANCE. 
See  also  Champbbtt. 

Defined;  assisting  litigant,  contract  for,  void. 

10:190 

MALICE. 

Defined.  10: 621 

As  an  element  of  a  cause  of  action.    11 :  545 


Indbz  to  Notbb. 
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MALiaOUS  PROSECUTION. 

Liability  for  act  of  senrant  in  cauring. 
NalBre  of  the  action;  abuse  of  the  process 
of  law  4:  256 

loi  eSl,  (brief)  8:  47,  (brief)  14:  891 
Malice.  4:  255,  10:  621 

General  rales  relating  to.  18:  59 

What  must  be  shown.  18 :  468 

Distinguished  from  false  imprisonment. 

(brief)  15:  707 
Termination  of  action. 

4:  255,  10:  621.  (brief)  12:  288 
Defense  of  reasonable  and  proper  cause. 

4: 255,  12:  760,  (brief)  12:  288 

MALPRACTICK 
See  Phtbicians. 

MANDAMUS. 

Defined;  discretion  as  to  issuance;  when  will 

not  lie.  8:  54,  18: 120 

'  For  what  purposes  issued.  8:  265 

Nator^f  the  process;  requisites;  clear  legal 

right  must  be  shown;  duty  of  officer  to 

act.  8: 777 

To  inferior  tribunal  8:  476 

To  goTernor.  8:  777, 

11:  768,  (brief)  8: 188.  (brief)  15:  870 

To  compel  entiy  of  protest  on  legielatiye 

journal.  (brief)  19:  858 

To  compel  action  of  medical  board.  20:  855 

To  enforce  public  duties.  6: 161 

To  public  officer.  1:  788,  6, 161,  7: 105 

Not  control  official  discretion. 

8:816,  777,  (brief)  11:  446 
To  set  aside  service  of  process.  8:  266 

To  compel  performance  of  ministerial  duty. 

(brief)  10: 187 
To  compel  approval  and  acceptance  of  bond. 

7:740 
To  compel  removal   of  obstruction  from 
highway.  6: 161 

To  compel  payment  of  municipal  debt  by 
custodian  of  municipal  funds: — rule 
where  audit  is  conclusive;  statutory 
changes  permitting  enforcement  of  min- 
isterial duty;  cases  in  which  writ  may 
issue;  defenses;  irregular  or  insufficient 
audit  or  warrant;  absence  of  funds; 
fraud  or  ill^alitv  of  claim;  wrong 
claimant;  other  defenses.  14:  773 

To  corporation.  12: 180,  (brief)  21 :  640 

To  compel  issuance  of  corporate  stock. 

8:265 
To  obtain  reinstatement  in  social  organi- 
zation or  club.  8: 195 
Application  for;  real  party  in  interest. 

1 :  738 
Answer  to  writ;  how  facts  must  be  pleaded. 

(brief)  8: 197 


MANDATORY  INJUNCTIONS. 
Power  to  issue. 


20:161 


MANUFACTURE. 

What  constitutes;  manufacturers;  manu- 
facturing companies;  newspapers  and 
publishers;  manufactured  articles. 

14:107 


MARKET  PRIGfE. 
How  determined. 
L  R.  A.  Die. 


18:  771 


MARKETS. 

Regulation  of,  and  market-houses.       9:  69 
MARRIAGE. 

See  Husband  and  Wife. 

MARSHALING. 
In  favor  of  voluntary  covenantee.      18:  728 
Rule  as  to  creditor  with  two  funds. 

(brieO  11:  828 

MASTER  AND  SERVANT. 

See  also  Contbaots. 

Who  are  laborers.  18 :  805 

Liability  for  servant's  wages;  what  servants 
within  rule.  (brief)  7:  97 

Servant  and  agent  distinguished.         2: 192 
Volunteer;  who  is.  16:861 

Contract  of  service.        5:  759,  (brief)  7:  823 
Discharge  of  servant. 

5:  759,  (brief)  7:828.  (brief)  18:  644 
Remedy  for  wrongful  discharge;  quantum 
meruit,  5: 759 

Right  to  wages  for  part  performance  of 
contract;  dishonesty  as  afFecting  right 
to  wages.  18:  72 

Service  terminated  by  master's  death.  6:  728 
Right  to  recover  for  services  interrupted  by 
sickness  or  death.  16 :  858 

Effect  of  servant's  unlawfully  leaving  em- 
ployment (brief)  8:  608 
Remedy  for  enticing  servant     11 :  (i^,  550 
Statutory  restrictions  on  contracts  between. 

14:825,17:858,21:788 
Statutory  limitation  of  hours  of  labor.  19 :  141 
Effect  of  master's  contract  to  exempt  third 
person  from  liability  to  servant 

(brief)  11:  484 
Employers'  Liability  Act;  who  may  sue;  re- 
covery, (brief)  7: 156.  288 
Master's  duty  as  to  safety  of  servant 

2:67,6:75,18:842 
To  warn  servant  of  extraordinary  risks. 

1:174,4:850,8:818 
Especially  minors   and    inexperienced 
employes.  4:  850,  8:  490,  (brief) 

6:784.  (brief) 7: 178. (brief)  18:260 
As  to  machinery,  tools,  and  appliances. 
1 :174, 698,  2:520.  4:798, 8:686, 18: 374. 
(brief)  5: 441.  (brief)  9:  861 
Guarding  against  latent  defects.       4:  798 
To  provide  safe  place  for  work  and  com- 
petent fellow  servants,      (brief)  11 :  778 
Sufficiency  of  rule  for  servants. 

(brief)  12:  454 
Liability  of  master  for  neglect  of  duty. 

4:798.  (brief)  13:  817,  826 
For  defective  machinery.       (brief)  8 :  320 
For  injuries  caused  by  defects  in  machin- 
ery while  used  for  a  purpose  not  con- 
templated. 18: 124 
For  injury  to  railroad  employ^. 

(brief)  11 T  271 
As  to  coupling  appliances,  (brief)  15:  884 
For  defective  car  not  owned  by  the  master. 

(brief)  5:  751 

For   nedeet  to  block  frogs  and  guard 

rails.'  2:67 

For  accidents   to  employes   in   use   of 

elevators.  8: 818 

For  exposure  of  servant  to  extraordinary 

risks.  7: 172 

In  case  of  contributing  agencies. 

4:  851.  16:  819 


JjSDEX  TO  NOTBB. 


MASTER  AND  SERVANT.— ContinuecL 

Servant's  assumption  of  risk.  1: 181,  4:  51, 
6:  792.  6:  75,  246,  12:  842,  18:  874, 
(brief)  5:  816.  (brief)  10:  518,  (brief)  12: 
282.  297,  842,  (brief)  17:  687.  (brief)  20: 

888.  (brief)  21 :  660 
Of  injuries  outside  of  regular  service. 

6:  792 
Voluntary  use  of  defective  machinery. 

(brief)  5:  489 
As  to  condition  of  railroad  track. 

(brief)  16:  519 
Minor's  assumption  of  risks.  8:  490 

Notice   of  danger;   continuance  in  em- 
ployment; assurances  of  master. 

4:51,  (brief)  10:  618 
Violation  of  Sunday  law  as  a  defense. 

2:520 

Contributory  negligence.         4:  51,  6:  584, 

8:  490,   (brirf)  5:  751,    (brief)  7:  178. 

(brief)  10:  518 
Railroad  employ 6  in  riding  on  engine. 

14:552 
Reliance  upon  orders  as  affecting  contribu- 
tory negligence  of  employ^: — questions 
of  law  or  fact;  setting  servant  at  danger- 
ous work  outside  oi  scope  of  employ- 
ment; seamen;  emergency  or  hurry; 
assurances  of  safety;  miscellaneous 
cases.  17: 602 

Servant's  custom  in  using  machinery. 

(brief)  10:  769 
Presuming  that  master  does  his  duty. 

4:793 
Fellow  servants,  who  are.    8:  559,  4:  793, 
5:  785,  7: 500,  18:  792.  817,  (brief) 8: 282 
Persons  in  different  employments  not. 

4:798 

Trackmen  and  trainmen.  6:  75 

Liability  of  master  for  negligence  of. 

1:  488,  8:  559,  4: 420,  798, 18: 792.  (brief) 

1,  856,  488,  (brief)  2: 889,  (brief)  9:  838. 

(brief)  17:  687 

Incompetency  of  coemploy6.  4:  798 

Liability  for  negligence  of  vice-principid 

or  superior  servant.  2: 192. 

4:  850,  7: 500,  8:  818,  18:  828.  827 

Liability   of   master   for   negligence   of 

co-servant  acting  under  authority. 

12:97 
Liability  for   assault  upon   servant  by 
superior.  (brief)  17: 228 

Application  of  rules  to  ship's  crew. 

(brief)  6:  58 
Combined  negligence  of  master  and  co- 
servants.  7:  500 
The  relation  of  the  proximate-cause  doc- 
trine to  the  rule  of  liability  of  a  master 
for  injuries  to  his  servant  caused  by  the 
combined  negligence  of  himself  and  a 
fellow  servant: — proximate  cause;  "  a  '* 
proximate  cause  as  distinguished  from 
"the"  proximate  cause;  right  to  con- 
sider relative  negligence;  liability  exists 
where  msster's  negligence  was  an  es- 
sential element;  cases  where  the  neg- 
ligence of  the  master  was  the  efficient 
cause.  16: 819 
Bespondeat  guperior:  rule  applied  to  corpo- 
rations; exceptions;  charitable  institu- 
tions and  municipal  corporations. 

1:  607 


MASTER  AND  SERVANT.— Continued. 

Liability  for  acts  of  servant,   (brief)  18:  880 
For  torts  of  servant 

(brief)  16: 186.  (brief)  17:  886 
For  negligence  of  servants,  (brief)  19:  285 
For  assault  by  servants: — by  carrier's  ser- 
vants upon  passengers;   during  trans- 
portation;  effect   of    passenger's  mis- 
behavior;   insults;     threats;     obscene 
language;  by  servants  of  sleeping  and 
palace-car  companies;  where  assault  re- 
sults in  death;  remedy  in  rem.    14:  787 
For*  assault   by   brakeman    on    freight 
train.  (brief)  20:  851 

For  false  arrest,  imprisonment,  or  mali- 
cious prosecution  by  servant:— liability 
of  corporations  for  malicious  prosecu- 
tion ;  in  civil  cases;  municipal  corpora- 
tions; by  servants  employed  for  police 
duty.  14:  791 

Of  carriers  for  torts  of  servant. 

1:143,8:204,464 
Of  railroad  company  for  wanton  and  ma- 
licious acts  of  servants.     (briW)  15:  476 
Of  railroad  for  acts  of  conductor. 

(brief)  8: 156 
Independent  contractor,  liability  for  negli- 
gence of.  9:  604,  (brief)  7:  649 
Exceptions  to  the  rule  that  an  employer  is 
not  liable  for  acts  of  an  independent 
contractor :— blasting;  in  unlawful  work ; 
for  direct  result  of  contract;  effect  of 
duty  imposed  upon  principal  in  respect 
to  the  work;  application  of  this  prin- 
ciple as  tQ  duty,  to  municipalities;  work 
constituting  a  nuisance;  work  done 
under  franchise,  permit,  or  license. 

14:  828 
As  to  taking  advantage  of  one's  own  wrong. 

5:840 

MAXIMS. 

Damnum  absque  injuria.  6:  578,  8:  787 

De  minimis  non  curat  lex.  (brief)  18: 44 
Loss  of  one  of  two  innocent  parties.  7:  745 
MobiUa  personam  sequentur.  (brief)  16:  57 
Right  to  use  and  improve  one's  own  prop* 
erty.  6: 449 

Sic  utere  tuo  ut  alienum  non  laedas. 

9:810,  (brief)  1:53 

MECHANICS'  LIEN. 
See  LiBNB. 

MEDICAL  BOARDS. 

Judicial  power  to  review  action  of  board  in 
respect  to  license  of  physicians,  dejjitista, 
etc. ;  mandamus  to  compel  action. 

20:  855 

MEDICINE. 

Sale  of;  liability  for  injury  caused  by. 

21: 189,  (brief)  5:  612 

MERCANTILE  AGENCIES. 

See  COMMEBGIAL  AOENGIES. 

Liability  for  Libel,  see  Libbl  akd  Slandbb, 

MERGER. 

Doctrine  of;  estates  in  land;  discharge  of 
incumbrance.  6: 721 

MESNE  PROFITS. 
See  DowBB. 


Ikdkz  to  NOTB8. 
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HILITIAl. 
Calling  out,  for  service.  |  15: 116 

MILLS. 
See  SMnmrr  Domaih;  Watbbs. 

MINES. 

Ri^t  of  dower  in.  16: 947 

DisUncUon  between  leMe  and  license  as  to 

minerals.  18:492 

Conveyance  of;  lighU  of  owner  of  surface 

and  of  mineral.  18:  627 

Leaagfl  of  oil  lands,  covenants  in.  .  12:  290 
ConatruGiion  of  coal  lease.  (brief)  19: 128 
Tenancy  in  common;   conversion  of  ore; 

remedy  of  owner.  (brief)  6:  288 

Riffht  aa  to  quarrying  and  cutting  granite. 

(brief)  12: 60 
MISTAKE. 

Defined;  remedies;  of  fact;  as  to  l^gal  effect 

of  instrument.  6:  885 

Mistake  of  law  or  of  legal  rights;  mutuality. 

5: 152,  6:  885 
As  a  ground  for  relief  in  equity. 

4:  488,  5: 152 
As  Gronnd  for  Rescinding  Contract,  see 

COMTBACTB. 

MONEY. 
Appropriation  of  Public  Money,  see  Appro- 

PBIATIOKflL 

Note  payable  in  foreign  money.  20:  481 
What  money  is  valid  tender,  (brief)  12: 219 

MONOPOLY. 

Power  to  grant  (brief)  7:  241 

Validity  dl  contracts  for,  see  Contbacts. 

MORAL  OBLIGATIONS. 
As  basis  of  appropriations.  14: 477 

MORTGAGE. 

Priority  aa  to  Liens,  see  Liens. 
Receivers  under,  see  Rscbivbbs. 
Tax  on,  see  Taxes. 

LimitatJon  of  Action  on,  see  Limitation  of 
AonoNB. 

Mortage  of  real   property;    common-law 

-  doctrine.  7:  273 

Equitable  theory;  American  doctrine.  7: 278 

Abandonment  of  legal  theory.  7:  278 

Eouitable;  nature  M.     9:  544,  (brief)  5 :  219 

Sale;  when  not  construed  a  mortgage.  1 :  240 

For  loans;  how  far  regarded  as  for  purchase 

money.  14: 65 

On  buildings  upon  leased  premises.  21 :  847 

Of  homestead.  9:  808 

By  corporation;  of  railroad  incomes,  rents, 

and  earnings.  6:565 

Including  after-acquired  property.  9: 140 

Formalities  as  to  execution.  8:  614 

8uiBciency  of  description  of  premises. 

12:  177 
To  secure  advances.  (brief)  5:  219 

Tacking  taxes  to  debt.  5:  276 

Rights  of  mortgagor  and  mortgagee. 

7:  630,  (brief)  5:  111 
Earaings  and  profits.  9: 140 

Title  and  possession  of  mortgagor.  7:  278 
Right  to  cut  timber  on  mortgaged  land. 

8:607 
Rights  of  mortgagee  in  possession.  7:278 
Aoooonting.  9: 676 


MORTGAGE.— Continued. 

Rights  of  mortgagee  on  condemnation  of 
premises.  18: 118 

Right  of  mortgagee  to  protect  himself 
against  tax  sales.  (brief)  10:297 

Right  to  remove  property  from  the  mort- 
gaged premises.  (brieO  7:  274 
Restraint  of  waste.                (brief)  7:  681 
Remedies  of  mortgagee.       1: 897,  6:610 
Against  third  person .  1 :  886 
£^ht  of  senior  mortgagee  to  disburse- 
menU.                                            9: 676 
Attornment  of  tenant  to  mortgagee  in  pos- 
session.                                        8:  568 
Priority  of  notes  secured  by. 

7:d65«(bri6f)  1:180 
Rights  of  bondholders.  6:  665 

Right  of  bondholder  to  sue  for  enforce- 
ment of  trust  deed:— effect  of  particu- 
lar provisions  of  the  mortgage;  trustee's 
disqualiflcation  or  refusal  to  act;  stock- 
holaer  bound  by  action  of  trustee;  mort- 
gage directly  to  bondholder;  the  trustee 
^necessary  party;  advantage  of  single 
bondholder  over  others;  action  at  law; 
protection  of  bondholder;  former  Penn- 
sylvania law.  20: 585 
Registry  of.  10:  874 
£ffect  of  withholding  from  record. 

(brief)  1 :  181 

When  takes  effect;  unrecorded.    ^     10:  411 

Lien  of.  (brief)  1 :  226 

Priority  over  other  liens.  9: 140 

Over  Judgments.  10:411 

On  buildmgs  on  leased  premises. 

21:847 
Rights  of  subsequent  lienors  as  between 
themselves.  (brief)  15 :  769 

Assignment  of  mortgage;  effect  of. 

5: 276,  18:294,  (brief)  5:  621 
By  assignment  of  debt  8:  785 

Assignment  as  collateral;  transfer  of  debt 
or  of  bonds  or  notes  secured  by  mort- 
gage; rights  of  assignee;  priority  amonf 
assignees.  18:  294 

Equitable  assignment.  (brief)  6:  62 

Auignee's  power  of  sale.  8:  724 

Holaer  of.  as  bona  fide  purchaser. 

2:  786,  7:  278 

Relation  of  vendor  and  vendee  of  mortgaged 
proper tv  asp  principal  and  surety.  5:  276 
Liability  in  inverse  order  of  alienation. 

5:276 

Rights  and  contributions  of  successive 

purchasers.  5: 282 

Conveyance  subject  to;  liability  of  grantee. 

6:  610,  8:  815 

Release  of  grantee  by  mortgagor.    6: 612 
Effect  of  release  of  portions  of  land  mort- 
gi^;ed.  5: 276 

Release  of  mortgagor  as  surety  by  mort- 
gagee's dealing  with  vendee  who  has 
assumed  the  mortgage.  16:  85 

Presumption  of  payment.  1 :  846 

Not  extinguished  by  second  security. 

10:  587 

Tender  of  the  amount  due.         (brief)  8:  90 
Foreclosure;  parties  to.  1 :  884 

Wife  as  party  on  foreclosure. 

(brief)  10:  861 

Right  to  strict  foreclosure;  in  what  states 

in  force.  20:870 


Ill 


Index  to  Notes. 


HORTOAOE.— Contlnaed. 

Foreclosure;  suit  as. bar  to  action  at  law; 
effect  of.  4:  ^05 

Judgment  and  execution  for  deficiency. 

4: 206,  (brief)  17:806 
Action  at  law  for  deficiency.  4: 205 

Effect  of  decree  of  foreclosure  before  sale 
thereunder,  on  mortgagor's  rights. 

(brief)  19:488 
Purchaser  in  forecloeure.  7:  278 

Right  to  crops  and  emblementa  on  fore- 
closure. 4: 458,  (brief)  17:  788 
Set  off  on  foreclosure.  21: 821 
Power  of  sale  in;  requisites  to  yalidity  of 
sale.  8:  60 
Setting  aside  sale.                                9 :  731 
In  trust,  application  of  proceeds  on  several 
debts.                                (brief)  21 :  828 
Redemption  after  foreclosure.             9:  676 
Notice  of;  effect  of;  want  of.            9:  676 
Tender  essential  to  redeem.              9: 676 
Time  allowed  for, by  Junior  incumbrancer. 

9:676 
By  creditor  from  another  creditor;  Bun- 
day  not  reckoned  within    the  twenty- 
four  hours.  (brief)  7:  847 
Right  of  lienbolder  to  redeem  from  fore- 
closure, (brief)  1 :  715 
Right  of  widow  to  redeem  from  mortgage. 
/                                   (brief)  19:470 
Of  chattels;  what  constitutes. 

6:  641  (brief)  4:  414 
Sale  on  condition.  6:  648 

On  what  property.  8:  796 

Of  future  accounts  or  earnings.  14: 126 
Efllcacy  of  mortgage  on  chattels  to  be 
manufactured  or  acquired  as  independ- 
ent articles,  and  not  as  increase  or  fruits 
of  existing  property: — the  general  rule; 
effect  as  between  the  parties;  effect  of 
further  act  to  perfect  title  in  the  mort- 
gagee; property  contemplated  as  addi- 
tions to  other  property;  the  exception 
established  by  equity;  application  of 
equitable  exceptions;  where  equitable 
exception  is  not  recognized;  the  attitude 
of  courts  of  law  towards  the  equitable 
doctrine;  sufficiency  of  record  notice; 
the  effect  of  Eolroyd  y.  Manhall,  in 
England.  ^  18:298 

Efficacy  of  a  chattel  mortgage  on  fixtures: 
— as  against  mortgagor  and  persons  con- 
senting to  or  recognizing  them  as  valid; 
as   against   landlord;   as  against  real- 
estate  mortgage;  effect  of  execution  of 
chattel   mortgage   before   annexation; 
effect  of  agreement  that  articles  shall 
remain  chattels;  execution  of  mortgage 
as  evidence  of    agreement;   effect   of 
chattel  mortgage  as  against  subsequent 
purchaser  or  incumbrancer;  filing  mort- 
gage as  constructive  notice.  16:  56 
On  crops;  crops  to  be  grown  or  unplanted 
crops;  of  interest  of  cropper  for   ad- 
vances to  raise  crops  under  lease.  10 :  490 
When  fraudulent.  5: 187 
Description  of  goods.                        8:  795 
Delivery  and  acceptance.                  6:  641 
Sufficiency  of  pre-existing  debt  as  consid- 
eration of  a  chattel  mortgage  to  give 
rights  as  a  bona  fide  purchaser  or  mort- 
jgagee.                                           19:590 


MORTGAGE.— Continued. 

Of  chattels;  retaining  possession  of  chat- 
tels by  mortgagor.  5: 187 
Effect  upon  the  validity  of  a  mortgage  of 
merchandise,  of  a  provision  or  agree- 
ment giving  the  mortgagor  the  posses- 
sion with  power  of  sale:-^l)  the  general 
rules;  (2)  mortgage  showing  possession 
with  power  of  sale;  (8)  effect  of  extra- 
neous agreement;  (4)  sales  by  mortgagor 
as  agent  for  mortgagee;  (5)  how  far  the 
instrument  is  void  in  toto;  (6)  effect  of 
Recording  Acts;  (7)  effect  of  statutes 
making  fraud  a  question  for  the  Jury; 
(8)  effect  of  mortgagee's  taking  posses- 
sion; (9)  analysis  of  the  law  in  different 
Jurisdictions.                                18: 604 
Title  in  mortgagee.  6:  641 
Filing;  necessity  of.             (brief)  14: 190 
Registration  and  filing  as  equivalent  to 
delivery;  validity    under   Recording 
Acts;  effect  of  actual  notice;  renewal; 
priority  of  liens;  novation;  mortgage 
of  stock  of  goods.                    18:  888 
Extraterritorial  force  of  chattel  mort- 
gage record.                               17: 127 
Effect  of  removal  of  property  to  another 
state.                    18:740,  (brief)  6:  715 
Renewal  of.                            (brief)  8: 691 
Death  of  mortgagor  of  chattels;  conflict 
between  claims  of  mortgagee  and  cred- 
itors; effect  of  failure  to  refile. 

(brief)  9:  688 
Lien  devested  by  absolute  tender.      9: 55 
Seizure  of  goods  under  execution;  assign- 
ment of  claim  to  damages,  (brief)  6:  878 
Of  vessels;  rights  of  successive  mortgagees. 

(brief)  20:497 
MOTIVEa 

For  actions,  not  themselves  actionable. 

11'  545 
MUNICIPAL  CORPORATIONS. 

Duties   and  Liabilities  as  to  Streets,  see 

Highways. 
Mandamus,  to  Compel  Payment  of  Claim 

against,  see  Makdamus. 
Powers  of,  as  to  Particular  Matters,  see 

also  Buildings;  License;  Peddlers; 

Street    Railways  ;    Weights  and 

Measures, 

For  what  purposes  appropriations  may  be 
made  by.  14:  474 

Creation  of;  right  of  Legislature  to  delegate 
power.  (brief)  8: 106 

Legislative  power  over.  1: 757,  (brief)  21:  841 

Authority  of  Legislature  to  remove  from 
trusteeship.  16: 695 

Extension  of  city  limits. 

1:  757,  6:  266, 11:  778,  (brief)  7:  786.  776 

Amendment  of  charter.  (brief)  17:  268 

Discrimination  by  municipality  between  its 
own  vesidents  and  other  residents  of  the 
same  state.  16:  49 

Building  regulations,  validity  of. 

(brief)  7:  649 

Vote  of  common  council  or  similar  body  as 
affected  by  personal  interest  of  memMrs. 

18:  867 

Ordinances,  by-laws,  and  resolutions;  pow- 
ers to  license  and  regulate  business;  pen- 
alties. 2:721,8:261 


bTDBX  TO  NOTBB. 
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MUNICIPAL    CORPORATIONS.— Contin- [ 
aed. 
Ordlnanoe;  as  to  eight-hour  law. 

(brief)  0:  482 
Resolution  for  reward;  effect  of. 

(brief)  21:  691 
Validity  of  ordinances.  18: 587,(brief)  6 :158 
Conflict  of  ordinance  with  state  law. 

18:186 
Validity  of  ordinances  as  to  street  parades; 
when  invalid;  when  valid.  19:  858 

To  compel  lotowner  to  remove  snow  from 
sidewalk.  10: 178 

Ordinance  as  contract.         (brief)  16:  485 
Construction  of  ordinance  imposing  li- 
cense tax.  9:786 
See  also  Lxcensb. 
Contracts  by;  delegation  of  power  to. 

(brief)  15:  854 
Kunicipal  contracts  for  work  or  articles 
which  embody  a  patented  invention. 

18:45,  (brief)  8:  111 
Restraining  illegal  contracts  of. 

(brief)  8:  269 
Limitation  of  the  doctrine  of  uUra  vires,  in 
respect  to  municipal  corporations. 

19:  619  (brief)  21:  658 
Statutory  requirements  as  to  letUne  con- 
tracts. 18:  853 
Powers  generally.  1 :  169,  2 :  64,  8 :  472 
To  be  exercised  impartially.  6:  268 
Special  grant  of.  2:  721 
Devesting  themselves  of  granted  powers. 

(brieO  10:  216 
As. to  streeto.  (brief)  15:  555,  (brief)  2: 143 
To  light  streets.  8 :  487 

Del^^tion  of  municipal  powers  as  to  li- 
cense, franchise,  and  buildings: — street 
parades;  Salvation  Army;  amusements; 
saloons;  license  of  hacks'  etc. ;  license  of 
peddlers,  auctions,  sales,  plumbers; 
buildings;  markets;  toll;  wharves  and 
bridges;  railroad  grants;  lights;  gas 
and  lighting  companies;  city  property; 
contracts;  miscellaneous. 

20:  721,  (brief)  2: 148 
Delegation  by  city  council  of  the  power 
to  determine  the  width,  grade,  material, 
etc.,  of  street,  sidewallT,  or  sewer  im- 
provements ;  grades  of  streets ;  sidewalks ; 
materials;  contracts; assessments.  20:  658 
To  donate  property  for  worthy  purposes. 

11:123 
To  erect  buildings.  11: 128  (brief)  1: 167 
To  borrow  money.  7:  759,  9:  497 

LtmitaUon  of  power  to  incur  debt. 

(brief)  4:  886 
As  to  condenmation  of  property  for  pub- 
lic uses.  8: 128 
To  make  public  improvements;  supplying 
withgaa  11:729 
To  provide  water  supply.  (brief)  1: 171 
To  light  streets;  power  to  enjoin. 

(brief)  8:  292 
To  own  and  operate  electric-light  plants. 

14:268(bnef)l0:898 
To  regulate  market.  (brief)  7 :  797 

Aa  trustee  of  a  charity,  14:69 


MUNICIPAL    CORPORATIONS.— Contin- 
ued. 

Powers;  to  prescribe  fire  limits,  and  restrict 

erection  of  wooden  buildings.     12: 150 

To  regulate  use  of  property,  (brief)  20 :  692 

To  prohibit  cultivation  of  ground  within 

limits.  (brief)  8:  855 

To  regulate  telephone  business. 

(brief)  2:  279 
To  license  vehicles.  (brief)  6:  889 

Cannot  create  a  monopoly. 

18:888,  (brief)  16:854 

Taxation  by;  power  of.  9:  787  (brief)  1: 167 

On  rural  lands.  5: 444 

Power  to  exempt  property  from  taxation; 

legislative  authority  for;  exemption  for 

a  consideration.  15:  860 

Purposes  for  which  money  may  be  raised 

and  expended.  14:474 

Estoppel  of.  16: 178, 

(brief)  2: 242.  (brief)  6: 60,  (brief)  15:  401 

Claims  against;  power  to  settle,  (brief)  7 :  468 

Liability  on  contracts.  5:  752,  6: 818 

For  damages.  (brief)  21 :  500 

Liability  ror  negligence. 

2:500,  4:825,  5r 268 
Distinction  between  public  and  private 
functions  of  municipal  corporations  in 
respect  to  liability  for  negligence. 

19:463 

For  torts  of  agent;  misfeasance  or  neglect 

of  officers.  1:  844.  2: 142.  867,  500,  712, 

8:  257,  ^:  825,  6:  270,  9:  205,  11:  416, 

(brief)  12: 160 
For  acts  of  policemen.  15:  788 

For  acts  of  firemen.  15:  781 

For  negligent  failure  to  enforce  police 
regulations.  (brief)  19 :  789 

As  to  drains  and  sewers.  1:  297 

For  wrongful  maintenance  of  a  sewer. 

(brief)  7;  466 
For  acts  of  highway  commissioners. 

(brief)  7: 157 
For  accidents  on  streets. 

8:257,  (brief)  6:  59 
For  damage  from  falling  wall.  2:  712 
For  injuries  caused  by  grading  street. 

2:  606 
For  stone  removed  in  constructing  sewer 
in  street.  (brieQ8:881 

For  obstructed  gutter,  sewers,  etc. 

(brief)  5:  798 
For  furnishing  impure  drinking  water. 

(brief)  7:  593 
For  lack  of  water  to  extinguish  fire. 

(brief)  15:  875 
For  nuisance;  for  neglect  of  duty.   7: 166 
For  authorizing  dangerous  nuisance, 
such  as  fireworks.         (brief)  21 :  642 
City  officers,  who  are.  14:  646 

Control,  payment,  and  suspension  of  sub- 
ordinate officers.  (brief)  8:  854 
Removal  of  president  of  city  council. 

(brief)  19:  779 


MUNICIPAL  LAW. 
Limitation  of  province  of. 


11:645 
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IHDEX  TO  KoTsa. 
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KAMB. 

Presumption  of  Identity  from.  17: 824 

The  acquiBition  and  use  of,  by  an  individual; 
form  of  the  Christian  name: — junior  and 
senior;  right  to  chanee  name;  business 
name;  sifnatures  ana  indorsements  on 
commercial  paper;  name  for  canning 
on  suit;  effect  on  criminal  prosecutions; 
abbreviations,  etc. ;  signature  of  Chris- 
tian names  by  their  initials.  14: 690 
As  part  of  goodwill  of  business.  15: 463 
Doctrine  of  idem  tonaru.  18:  541 


2TATURAL  QAS. 
Rights  in. 


16:448 


NAVIGATION. 
As  to  Navigable  Waters,  see  Waters. 

Public  right  of.  12:  682,  678 

Right  of,  paramount  to  fishing  right. 

9:  807 
ObstrucUons  to.     8:  284^  406,  5:  892.  7-  678 
Power  of  corporation  to  take  tolls  for  privi- 
lege of.  (brief)  18 :  429 

NE  EXEAT. 
When  granted;  nature  of  writ  7: 896 

NEGLIGENCE. 

Presumption  and  Burden  of  Proof  as  to,  see 
Eyidencb,  IL 

In  Respect  to  Particular  Classes  of  Acts,  see 
Blasting;  Fibes;  Firbwobks. 

For  Negligence  and  Contributory  Negli- 
gence in  Respect  to  Particular  Classes 
of  Persons  and  Their  Duties,  see  Cab- 
biers;  Landlobd  Ain>  Tenant;  Mas- 

TEB    AND  SEBTANT;    PhTSICIANB  AND 

BuBOBONS;  Railboabb;  Stbeet  Rail- 

WAT8. 

Question  of,  on  Trial,  see  Tbial. 

Contract  relieving  from  liability  for.  (brief) 

7  :  662.    See  also  Cabbdebs. 
What  constitutes. 

2:  587,  695.  (brief)  4: 549,  (brief)  18:  509 
Criminal  n^llgence  defined.  8: 644 

Relation  to  trespass  and  unwarrantable  in- 
terference; imminently  dangerous  aets. 

18:765 
Duty  as  essential  element  of.  12:  822 

In  violation  of  ordinance.         (brief)  11 :  84 
Denial  of  liability  for  negligence  in  failing 
to  take  precautions  required  by  statute, 
on  the  ground  that  they  would  have 
been  insufficient  to  prevent  injury:— 
failure  to  signal  for  crossing,  etc. ;  neg- 
,  lect  to  take  precautions  to  prevent  injury 
to  animals;  neglect  to  fence  track,  bur- 
'  den  of  proof.  21 :  728 

Recklessness  to  supply  want  of  specific  in- 
tent. 6: 241 
D^reesof.                                         11:689 
Limit  of  liability  for,  to  direct  consequences. 

18: 198 
Privity  of  contract  as  affecting  liability. 

(brief)  12:  746 
Co-operating  causes;  intervening  agency. 

8:  82, 12:  279 


NEGLIGENCE.  —Continued. 

Effect  of  ooncurrinff  negligence  of  third 
person  upon  theiiabilTtv  of  one  sued  for 
negligenUv  causing  injury:— (1)  where 
defendant's  negligence  is  the  efficient 
and  proximate  cause  of  the  injury; 
where  defendant's  act  was  unlawful; 
negligence  of  physicians;  (2)  where  the 
negligence  of  Doth  persons  was  neces- 
sary to  produce  the  injury;  in  spreading 
fire;  liabilitv  denied;  how  far  the  con- 
curringnegligencemust  havebeen  antici- 
pated;  illustrations  of  the  rule;  separate 
acts  of  negligence  each  causing  damage; 
(8)  where  the  third  person's  negligence 
is  the  cause  of  the  injury.  17: 88 

Proximate  and  remote  cause.  2: 696.  5:  786, 
6: 194,  7:  180,  8:  82,  12:  279,  18:  788, 
(brief)  7:  819,  (brief)  14:  744i 
Liabilitv  of  manufacturer  of  dangerousi 
article.  15: 818 

In  respect  to  guns  and  similar  dangerous 
agencies.  14: 675 

In  communicating  contagious  disease. 

19:725,  (brief)  15: 81(^ 
In  sale  of  food  or  drug.  21: 189,  (bric^  5: 61d 
Collision  on  highway;  rule  of  road;  excep- 
tions to  rule;  violation  of  rule;  pjenalty;^ 
care  required  of  traveler;  contributory 
negligence;   attempt  to  pass  advance 
traveler:  excessive  speed  on  streets;  mu- 
tual negli£;ence.  11 :  88.    For  Negligence 
in  Condition  of  Street,  see  Hiohwatb. 
Liability  of  owner  of  premises  for  defective 
condition. 

5:  580,  794,  7:  620,  (brief)  17:  727 

Basis  of  liability  for;  as  to  trespasser  or 

licensee.  9 :  640.  (brief)  16 :  271 

As  to  mail  carrier  injured  by  defect  in^ 

proper^.  (brief)  9 :  640 

Duty  of  owner  of  buildine  to  keep  safe; 

willful  negligence;  liability  for  injuries 

byfallofwai.  11:861 

Accidents  at  elevator  shafts. 

9:640,  (brief)  5:  498 
Li  work  causing  danger  to  passers  by. 

(brief)  20:  274 
Liability  for  injuries  caused  by  materials 
f  alUng  into  street.  12 :  189 

Placing  duiger  in  the  way  of  a  child. 

(brief)  9: 818 
Liability  of  railways  for  injuries  to  children 
trespassing  on  turntable: — when  recog- 
nized; where  repudiated;  degree  of  se- 
curity required;  contributory  negli- 
gence. 14:  781 
Contributory  negligence  as  defense.  8: 885, 
594,  4: 126.  2S%  786,  6: 194.  8:  788,  9: 
640, 11: 180,  12: 279,  (brief)  5:  254,  815, 

(brief)  16: 826 
Test  of;  mistake  of  Judgment.  11 :  180. 
Of  person  of  merely  dull  mind.  17: 407 
Of  child.  6: 586, 10:  658, 12:  216 

Error  in  Judgment;  in  case  of  danger. 

6:194,  (brief)  16:  787 
In  risking  danger  to  save  life. 

18: 190.  (brief)  19:  866 

Difference  between  contributory  nekligence 

and  violation  of  law.         (brieQ  11 :  8i 


Ibdez  to  Notb& 
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NEGLIOENCK^Oontinaed. 

Imputed  negliKence. 

8: 4S4,  (brieO  H :  252,  (brief)  Ifi:  800 

Criminml  negligence  of  seryant  not  im- 
puted to  master.  8 :  644 

Of  driver,  as  to  paasenger. 

1:162,6:143.9:167 

Whether  imputable  to  wife  injured  while 
riding  with  husband.  14:  788 

Contributory  negligence  of  parent  or  cus- 
todian as  bar  to  an  action  by  child  for 
negligent  injuries:— where  the  parent's 
negligence  actively  contributed;  negli- 
gence in  permitting  the  child  to  stray 
Into  danger;  exercise  of  due  care  by  the 
child;  where  defendant  might  have 
avoided  the  injury  after  discovery  of 
peril;  where  child  is  able  to  take  of 
himself.  21:761 

KEGOTIABLB  INSTRUMENTS. 
See  Bills  akd  Notbs;  Chscks. 

MSWSPAPERa 

As  manufactures.  14:107 

Who  liable  for  publication  of  libel  by. 

(brief)  9: 108 
NEW  TRIAL. 

Disqualification  of  Juror  as  ground  for:— 
general  statement  of  the  law;  waiver  of 
objection  by  silence;  ignorance  of  dis- 
qualification; neglect  to  make  inquiries 
as  aJTectinff  party's  ri^t;  objections  on 
the  grounci  of  Jurors  age;  alienage; 
want  of  property  qualifications;  irregu- 
larities of  selection;  bias  of  lurors;  re- 
lationship; preconceived  opinions;  Juror 
having  served  on  grand  Jury;  conceal- 
ment of  interest  by  Juror;  preponderance 
of  evidence  to  show  bias;  criininality  of 
„    JiJror.  18:478 

Upon  nound  of  newly  discovered  testimony; 
when  granted.  (brief)  6 :  79 

Comnlaii  ve  evidence  as  ground  for :— what  Ib 
cumulative  evidence;  modifications  and 
limitations  of  the  rule;  admissions  and 
declarations  of  party;  other  instances. 

14:609 
Setting  aside  verdict  against  evidence. 

(brief)  4:  764 
Pof  perjury.  13:886 

For  chance  verdict.  11 :  706 

For  separation  of  Juiy.  8: 210 

In  eminent  domain.  2 :  422 

Impeaching  verdict  by  Juror. 

5:528,  9:820,11:706 

IfKXT  FRIEND. 

See  Lnr AHTB. 

XEXT  OF  KIN. 

Who  are;  illegitimates;  half-blood;  civil-law 
role;  degrees  of  kinship;  husband;  wife; 
miscellaneous.  15 :  800 

NONBESIDENTa 

Who  are,  for  purpoee  of  attachment. 

19:6651 

WHhin  Statute  of  Limitations.       17: 225 

Foieign  corporations  as.  17:  225 

Action  against;  constructive  service  upon 

by  publication.  10:  504 

Attachment  of.  10:  504 

Oaraiahment  of.  19 :  577 


NOTARIES. 

Power  of;  status  of;  proof  of  authentication 

by.  (brie0  7:150 

As  ofllcers.  (brief)  18:  814 

NOTIOJB. 
Of  Defect  In  Highway,  see  Highways. 

Publication  of,  in  foreign  language.    14: 64 
To  occupant  only  in  condemnation  case. 

16: 186 
Putting  purchaser  on  inquiry.  7:840 

Constructive,  by  record.  1: 191,  2:  784 

By  possession  of  property.  2:  201,  784, 

4:  222.  8:  211,  11:  661,  (brief)  6:  81,  888 
Imputed  by  notice  to  agent. 

1:217,663,2:784,10:705 

Exceptions  to  rule.  10:  705 

Effect  of  notice  to  a  subagent:— generally ; 

to  insurance  agent.  21:  840 

By  entry  of  Judgment.  12:  58 

Coostructive;  as  to  overdue  paper.      12:41 

Publication  of.  (brief)  9:  776 

NOVATION. 

What  constitutes.  5:  414,  6:  688 

Defined;  by  substitution  of  debtor;  8ubsti« 

tuted  obligaUon.  10 :  869 

NUISANCES. 
Liquor  Nuisance,8ee  iNTOXiCATnrG  IjIQUOB, 

By  use  of  neighboring  property. 

9:  711,  (brief)  14:  829,  (brief)  18:  756 
Conducting  business  so  as  to  constitute. 

9:  711,  (brief)  9:  722,  787 

Slaughter-house  as.  18:  821 

'Of  noise.  12:58 

'  Statutory  sanction.  9:  711, 10:  210 

•  Municipal  authority  to  Justify.  9 :  711 

By  municipal  corporation. 

1:296,  (brief)  18:  841 
Of  milldam.  (brief)  6 :  788 

By  casting  water  on  land.  10:  254 

.    By  sewer.  5:126 

By  injury  to  well.  6:  280 

By  pollution  of  stream.  12:  577 

By  obstruction  to  navigation.  4:  209 

By  dumping  rubbish  into  sea.  (brief)  5: 180 
In  highway  or  alley.  8: 881, 

(brief)  2:  57,  (brief)  9:  205,  (brief)  12:  259 
Of  fireworks  in  street.  (brief)  21 :  643 

By  telegraph  poles  and  wires,    (brief)  6: 455 
By  railroad  in  street.  (brief)  6:  255 

By  maintaining  powder  magazines. 

(brief)  7:  263 
Liability  for  Injurjr  caused   by  defective 
premises;  liabihtv  of  landlord.     5: 794 1 
Prescnption  not  legalize. 

l:m,S:  831,  (brief)  10:  587 

Liability  of  all  maintaining,      (brief)  7:  272 

Remedies  against.  4 :  209,  8 :  831  i 

Abatement  of  public  uuisance.         6:  768 

Indictment  to  abate.  9:  711,  (brief)  9:  722 

Right  of  municipality  to  abate. 

(brief)  6:  788 
Power  of  municipality  to  remove  build- 
ing as  a  nuisance.  (brief)  19 :  808 
Bight  to  compensation  for  property  de- 
stroyed in  abating  a  public  nuisance:— as 
to  nuisance  in  fighways;  as  to  killing 
animals;  as  to  liquor  nuisance;  as  to 
gaming  apparatus;  as  to  fish  nets;  as 
to  liability  for  removing  buildings  on 
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NUISANCES.— Continued. 

account  of  fire;  other  cases  of  destroy- 
ing buildinn  and  other  property. 

19: 196 
Injunction  against  9:  711, 12: 758, 18:  821 
Against  prospectiTe  nuisance. 

(brief)  21:  569 


NUISANCES.— Continued. 

Private  remedy  for. 

4:  209,  (brief)  9:  726.  (brief)  18:  668 

^ow  far   property-right  necessary  to 

sustain  action  for.  15:  689 

NUNC  PRO  TUNC. 

Entry  of  judgment.  20: 14ft 


O. 


OATH. 

Necessity  of  yenue  and  Jurat  in  aflSdavit. 

18:556 

OFFICERS. 

Bonds  of,  see  Bonds. 

Of  Municipality,  see  also  Municipal  Ck>B- 

PORATIOITS. 

Officers;  who  are.  17:  248,  (brief)  18:  813 
Definitions;  what  distinguishes  an  office 
from  a  mere  employment  or  contract; 
are  attorneys  public  officers;  attendants 
of  courts;  clergymen;  marshals,  sheriffs, 
and  their  deputies;  keepers  of  public 
money;  officers  of  public  institutions; 
officers  of  school  districts;  constables; 
tax  collectors;  members  of  Congress  and 
of  State  Legislatuie;  miscellaneous  in- 
stances; instances  of  persons  perform- 
ing public  duties  who  have  been  held 
not  to  be  public  officers.  17:  248 

Election  of,  as  distinguished  from  appoint- 
ment. 15 :  106 

Time  when  must  be  eligible,   (brief)  19:  623 

Incompatibility  of  offices. 

5:  858,  11;  618.  13:  670,  (brief)  8:  229 

Constitutional  power  of  appointment,  (brief) 
4: 102.  (brief)  5: 115,  (brief)  21 :  639 

Exercising  appointing  power  in  one's  own 
behalf.  (brief)  2: 510 

Power  of  removal  or  suspension.         (brief) 
18:  410,  (brief)  19:  779,  (brief)  21:  634 
Right  to  remove  sununarllv: — particular 
officers;  particular  provisions;  implica- 
tions; where  term  of  office  is  fixed;  re- 
movals for  cause;  nature  of  proceeding. 

15:95 

Power  to  suspend   indefinitely   without 

pay.  (brief)  3:  854 

Impeachment  of.  7 :  426.  (brief)  20:  574 

Term  of  office.  11:272 

Vacancy  in  office  by  failure  to  file  bond 

within  the  time  prescribe.         16: 140 

By  death  of  officer  elected  before  his  term 

begins.  14:858 

Power  of  public  ofBcers  to  make  contracts 
binding  on  their  successors  or  for  a  term 
of  years:— for  services  of  teachers,  attor- 
neys, or  depositaries;  for  water,  gas, 
etc.  16:257,  (brieO  18:  447 

To  contract  with  the  public  or  munici- 
pality which  he  represents:— <M)ntracts 
not  involving  conflict  of  interests;  stat-, 
utes  prohibiting  contracts  with.  15:520' 

In  whose  name  acts  by  deputy  officers 
should  be  performed: — ^where  both  prin- 
cipal and  deputy  seem  to  have  acted; 
where  the  act  is  in  the  name  of  the 
principal  alone;  where  the  designation 


OFFICERS.^Contlnned. 

of  the  office  is  erroneous  or  incomplete; 
where  the  act  is  in  the  name  or  Uie 
deputy:  (1)  as  to  deeds;  (2)  as  to  the 
execution  of  process  and  writs;  (8)  as  to 
the  certificates  of  clerks;  actions  bj  and 
against  deputies.  19: 177 

Bargains  by  candidates;  sale  of  offices. 

5:217 

Trial  of  title  to  office;  proceedings  to  test 

right  8:228 

Cannot  be  tried  in  replevin,  (brief)  9:  40S 

Ec^uity  Jurisdiction  as  to  contests.    6: 408 

Liability;  for  acts  performed  by. 

(brief)  15:  558 
On  contracts  made  by  them  for  the  pub-^ 
lie: — instances  and  illustrations;  excep-> 
tional  cases  where  liability  e^ts;  on 
negotiable  paper.  15:509 

For  defecto  in  abstract  of  title.  22:  99 
Personal  liabilitv  for  Judicial  acts:— neces- 
sity of  Jurisdiction;  eonclusiveness  of 
determination  as  to  jurisdiction;  statu- 
tory limit  of  Jurisdiction;  issuing 
warrants,  attachments,  etc ;  errors  occur- 
ring after  acquirins  Jurisdiction;  en- 
forcement of  authority;  contempt; 
conflicting  with  higher  court;  malice  or 
impure  motives;  officiousness;  inter- 
meddling; corrupt  use  of  authority; 
proceedinffs  after  Judgment.  14: 188 
Of  Justice  of  the  peace  for  judicial  acts. 

(brief)  15:  210 
For  interest  on  public  funds. 

15:456.  (brief)  20:  22e 

For  loss  of  public  funds  by  failure  of 

bank.  (brief)  18:  659 

Abuse  of  trust  by.  (brief)  20. 88» 

Appropriation  for  salary;  how  made. 

(brief)  8: 40a 
Defaeta  officer;  who  is. 

11:106.  (brief)  12:  20l» 

Under  unconstitutional  statute.       21 :  141 

De  facto  and  de  jure  distinguished ;  right 

to  salary.  13:177 

Right  of  officer  dejtcre  to  salary  for  period 

during  which  a  defado  officer  has  acted 

and  received  pay.  19:  689 

OIL. 


As  part  of  the  soil. 
Covenants  in  oil  lease. 


6:281 
12:290 


OLEOMARGARINE. 

Regulation  of  traffic  in. 

1:  52,  6:  688. 11:  582,  (brief)  15:  881^ 
Interstate  commerce  in.  (brief)  10: 88G 

OPINIONS. 
As  Evidence,  see  Eyidbncs, 


IZIDSX  TO  KOTBB. 


ItU 


OPIUM. 
Smoking  of,  how  far  criminaL  (brief)  9:  895 

OPTION. 

Yali^my  of.  (brief)  21 :  188 

Bights  conferred  by  a  " refusal "  or  "op- 
tion : "— (L)  the  contract  and  Its  yalidlty ; 
the  early  English  doctrine;  modern 
TiewB  of  the  subject;  acceptance  of  an 
offer  makes  a  contract;  offer  may  be 
wiUidrawn;  what  is  an  option;  effect  of 
option;  necessity  of  consideration;  effect 
of  writing;  time  and  manner  of 
accepting  offer;  time  for  performance; 
zetracUon  of  ofEer;  effect  of  possession 


OPTION.— Continued. 

under  option;  (II.)  enforcement  of  op- 
tion; enforcement  of  contract  not  to 
withdraw;  enforcement  of  completed 
contract;  what  is  an  acceptance:  neces- 
sity for  a  consideration;  enforcement 
against  third  persons;  no  relief  prior  to 
acceptance;  the  contract  must  be 
specific;  action  for  breach  of  option 
contract;  effect  of  option  to  repudiate; 
(in.)  transferability  of  option.  21 :  127 
As  Wager  Contract,  see  Contracts. 

ORDINANCES. 
See  MuNicirAL  Cobfobations. 


P. 


PARDONS. 

Conditional;  what  conditions  allowable;  ac- 
ceptance; compliance  with  condition; 
construction;  breach  of  condition;  how 
forfeiture  enforced.  14:  285 

Effect  of,  on  fines  and  forfeitmre;  in  genera] ; 
as  to  government;  as  to  third  persons, 
informers,  prosecutors;  on  costs,  before 
sentence,  after  sentence.  15:  895 

PARENT  AND  CHILD. 

Negligence  as  to  Child,  see  Negligbncb. 

Bight  to  custody  of  child ;  common-law  rule. 

6:781.  (brief)  6:672 
Cuatody  and  support  of  children  in  case  of 
divorce.  6: 682 

Obligation  to  support  infant  child;  emanci- 
pation. 7: 176 
Legitimation  by  marriage.      4: 488, 18:  275 
LiaUlity  of  parent  to  pay  child  for  services. 

(brief)  9:  820 
Right  of  parent  to  sue  for  injury  to  child. 

(brief)  16: 154 
Adoption;  lecal  status  of  adopted  child  :^ 
as  to  widow  of  adopting  father;  as  to 
other  relatives  of  the  adopting  parents; 
as  to  inheritance  from  an  adoptra  child ; 
lights  of  adopted  children  under  wills; 
riii^hts  under  settlement;  rights  under 
inanrance  policy;  extraterritorial  effect 
of  adoption.  17:485,  (brief)  19:  202 
Yalidity  of  proceedings  for  adoption. 

(brief)  8: 620,  (brief)  21 :  488 
PARKS. 

Appropriations  for.  14:  474 

Dedication  of.  1 :  725,  10 :  215,  18 :  251 

Compensation  for  land  taken  for;  authority 
of  park  commissioners;  compensation 
for  surveyors.  10:215 

Common  right  of  residents.  6 :  261 

PARLIAMENTARY  LAW. 

Vote;  when  carried;  majority;  casting  vote. 

6:806 

Effect  of  personal  interest  on  yalidity  of 
Tote.  18: 867 

As  to  functions  and  rights  of  presiding  offi- 
cer, (brief)  19:  779 

PAROLE. 
Of  prisoner.  14:  286 


PARTITION. 

As  Affecting  Dower,  see  Doweb. 

Validity  of  agreement  against  right  to. 

16:  220 

Who  can  maintain  suit  for.  1 :  687 

Ri^t  to,  of  one  out  of  possession :— effect 

of  adverse  possession;  equity  will   do 

complete  Justice.  20:  624 

Who  can  maintain  suit.  1 :  687 

Jurisdiction  in  equity.  8:  289 

Allowance  for  improvements.  7:  731,  8:  289 

Trial  of  title;  cotenant  paying  taxes.    2: 172 

Sale;  riehts  of  purchaser;  record.        2:  465 

By  parol;  effect.  (brief)  6:  667 

Parol  partition  to  give  legal  title  or  color 

of  title.  16:  826 

PARTNERSHIP. 

Partnership;  what  constitutes. 

8:  657,  (brief)    4:  440,  (brief)  5:  590, 
(brief)  11: 160,  (brief)  20:  776 

Liability,  as  partners,  or  stockholders  in 
defective  or  illegal  incorporation: — cor- 
porations authorized  by  law;  effect  of 
hicorporation  out  of  the  state;  fraudu- 
lent corporations; corporations  de  facto; 
defectively  organized  companies;  the 
contraiy  decisions;  statutorv  as  distin- 
guished from  partnership  liability;  in- 
tent to  incorporate;  subsequent  loss  of 
corporate  character;  partnership  inter 
sese.  17:549 

In  real  estate  speculation.  8 :  657 

By  parol  for  dealing  in  land  16:  745 

For  what  business;  how  proved.        18:  870 

Power  of  partners  to  bind  each  other. 

4:241,  (brief)  5:  488,  681 

Distinction  between  trading  and  non trading. 

(brief)  8:677 

Nontrading  powers  of. 

(brief)  8:  677,  (brief)  11 :  288 

Contract  by,  for  purchase  of  real  estate. 

(brief)  8:  789 

In  mines;  agency  of  partner,    (brief)  5:  288 

Commercial  paper;  executed  by  nontrading 
partner.  11:288 

Effect  of  chattel  mortgage  given  by  one 
partner.  (brief)  18:  685 

Right  of  husband  and  wife  to  form. 

16:  526,  (brief)  18:  512,  51(i 
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PARTNERSHIP.— Continued. 

Rights  and  preferences  of  creditors. 

6:  740,    (brief)  1:  180,  (brief)    4:  686, 

(brieO  12: 146,  255 
Belief  against  fraudulent  transfers. 

(brief)  8: 114 
Sale  of  partnership  real  estate  to  pay  debts. 

(briefi  7: 481 

Assignment  for  creditors.         2:  828,  6:  569 

By  suryiving  partner.  10:  521 

Settlement  of  nrm  matters.        (brief)  4:  440 

Contribution  between  partners.        1: 812 

Allowance  of  interest  In  partnership  ao- 

counting.  9: 424 

Share  of  illegal  profits.  11:  589 

Compensation  of  partner  for  services. 

6:72.9:424 
Goodwill;  sale  of;  passes  with  business; 
rights  of  respective  partners.        8:  769 
Name  as  part  of.  15:  46& 

Right  of  retiring  partners  to  use  their  own 
names,  though  similar  to  the  firm  name, 
in  a  rival  business.  (brief)  14: 161 

Dissolution  by  death;  provision  for  continu- 
ance; agreement  tiiat  survivor  take  de- 
cedent's interest  7: 788 
Right  to  dissolve. 

(brief)  4:  440,  (brief)  11:  802 

Notice  by  outgoing  partner;  sufficiency 

of.  i  (brieO  8: 568 

Surviving  partner/dntles  of.  7: 788 

Rights  and  powers  of. 

6:  569.  7:  481,  788,  (brief)  12: 146 

How  far  a  trustee;  authority  of;  right  to 

attach  property  In  hands  of  surviving 

partner.      .  (brief)  8: 284 

Rights  as  to  heirs  of  decedent.         7:  788 

Bond  required  of.  7: 788 

Accounting  l^.  7: 481,  788 

Suit  against  firm  by  wife  of  one  partner. 

(brief)  8:  839 
Limited;  formation  of.  2:  48,  8:  712 

Conditions  precedent.  (brief)  5: 586 

Requisites  as  to  subscriptions. 

(brief)  7:668 
Liability  of  members. 

8:  508.  (brief)  2:  797,  (brief)  4:  887 

Removal  of  cause  by.  8 :  508 

PARTYWALL. 

Defined.  1:  88,  7:  649 

Rights  in;  use  of;  easement  and  servitude 
created  by  agreement. 

7:  649,  (brief)  5:  298 

Agreement  to  build  as  covenant  running 

with  land.  1:88 

To  pay  half  cost  is  a  personal  covenant. 

1:88 
How  far  aorreement  to  build  constitutes 
an  incumErance.  (brief)  9:  687 

Destruction  or  addition  to. 

10:41,  (brief)  9: 185 
Right  to  rebuild.  (brief)  9 :  185 

Rights  of  owners  as  to  future  structures. 

(brief)  5:  111 
TiUe  to  land  under.  1 :  84 

PASSENGER. 
See  Cabrisbs. 

PATENTS. 

Utility  of  invention.  6:  784 

Prior  use  or  sale.  1 :  48 


PATENTS.— Continued. 
Protection  of  right.  1 :  799 

For  combination.  12:107 

Right  of  purchaser  of  patented  machhie. 

(brief)  8:  656 
Contract  by  municipaUty  for  use  of. 

18:  85,  (brief)  8:  111 
Division  of  patentee's  right;  licenses. 

(brief)  5: 161 
PAYMENT. 

Of  Part  in  Satisfaction,  see  Accobd  and 

Satisfaction. 
As   Affecting  Statute  of  Limitations,  see 

Limitation  of  Actions. 
Right  to  Recover  Back,  see  Assumpsit. 

How  far  a  Judgment  and  attachment  con- 
stitutes, (brief)  9:  282 
What  agent  can  accept.  2: 491 
When  voluntary;  protest.  9:  681 
In  forged  paper  or  base  coin*  1 :  199 
Of  mortgage;  presumption.  1 :  846 
Presumption  of.  1 :  628,  (brief)  4 :  575 
Of  Judgment  10:  454 
Payment  oy  bill  or  note. 

(brief)  4:  477,  (brief)  5: 808 

Acceptance  of  note  as.  (brief)  8:  426 

By  renewed  note.  (brief)  10:  711 

By  checks.  7:  442,  9: 268,  (brief)  4: 477 

By  third  person;  effect  of;  bond;  mdorse- 

ment  upon;  effect  of.  (brieO  6:  698 

Application  of  payments. 

12:  712,  (brief)  8:  802,  (brief)  6:  93 
As  between  principal  and  Interest  when 
made  before  due.  15: 169 

Place  of,  for  interest  on  municipal  bonds. 

(brief)  6:  686 

PEDDLERS. 

Who  are;  license  of. 

8:  705,  7:  666,  8:  278.  (brief)  21:  786 
As  related  to  interstate  commerce.       14: 97 

PENALTY. 
For  overcrowding  steamers.     2:  880,  4: 125 

PENDING  SUITa 

Effect  of,    on   Property   Rights,  see   Lib 
PBan>BNs. 


As  ground  of  abatement. 


(brief)  7:  273 


PENSION. 

Fee  for  procuring.  (brief)  2:  746 

Protection  of,  from  levy. 

19: 88,  (brief)  7:  557 

PERJURY. 

What  testimony  will  convict  10:  749 

Ajb  ground  for  new  trial.  18:  886 

PERPETUITIES. 

Provisions  in  violation  of  the  law  of.  1: 40^, 
8: 145,  4: 140,  11:  85,  (brief)  15:  606 

Where  vesting  depends  on  conUngency; 
what  not  within  rule;  power  of  aliena- 
tion an  incident  of  life  estate;  unlawful 
suspension  of  power  of  sale;  postpone- 
ment of  power  of  appointment     11:  85 

Effect  on  prior  takers  of  the  failure  of  a 
gift  because  it  violates  the  rule  against 
perpetuities:— (I.)  effect  on  right  to 
claim  anything  under  the  instrument; 
(a)  failure  of  lunitation  over  as  affecting 
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FERPETUITIES.— Continued. 

~^  absolnte  gift  of  the  fee;  {b)  where  strik- 
ing down  part  will  work  unjnet  distri- 
bation;  (6)  where  inralid  part  ifi  essential 
to  tbeseneral  scheme;  (d)  disposition  to 
uphold  valid  parts;  (e)  effect  of  incor- 
porating provisions  into  a  trust;  (/)  an- 
nexation to  valid  devise  of  invalid  di- 
rection to  accumulate  income;  (II.) 
effect  on  the  Interest  taken ;  (a)  failure 
of  limitation  over  as  leaving  absolute 
estate  in  first  taker;  (b)  effect  of  remote- 
ness of  limitation  over  on  failure  of  heirs 
of  body;  (e)  necessity  that  mntee  of 
life  estate  must  be  in  line  of  descent  or 
a  residuary  legatee  in  order  to  get 
further  interest  by  failure  of  limitation 
over;  {d)  rights  of  heir  or  residuary 
legatee  on  f dlure  of  gift  for  remoteness. 

20:609 

Troflls  in  respect  to  personal  property. 

8:145,11:86 

As  affecting  charities.  8:146, 

11:  86,  (brief)  6:  868,  (brief)  21:  465 

PERSONAL  PROPERTY. 

ClaflBiflcation  of  growing  fruit  as.  16: 108 
Possession  of,  as  evidence  of  title  to. 

(brief)  6:  801 

PER  8TIRPEa 

See  WiOiS. 
PHYSICAL  EXAMINATION. 

Rig^t  ot  14:  466 

PHYSICIANS  AND  SURGEONS. 

Constitutionality  of  regulations  as  to  prao- 

tice*  license 

'  14:  679,  (brief)  8:  48,  (brief)  6:  709 
Bight  to  diploma.  (brief)  2:  771 

Duty  as  to  instructing  patients,  (brief)  7:  666 
Care  and  skill  required;  liability. 

1:719,2:687,  11:700 
Contract  for  services.  1 :  719, 11 :  700 

Liability    for  malpractice    when    serving 

gratuitously    or  employed    by   third 

party.  14: 429 

Authort^  of  agent  to  employ  for  employ^ 

or  other  thud  person.  20: 696 

PLATTING. 

Of  cities,  towns,  and  additions,  (brief)  2:  62 
Dedication  by.  9:  651,  (brief)  10:  674 

PLEADING. 

Joinder  of  causes  of  action;  multifarious- 
ness. 1: 126 
Extension  of  time  for,  by  Sunday.     14: 120 
Yeriflcation;  scope,  nature,  and  effect  of. 

18:  267 
Sopplemental  bill.  10:  292 

nbg  of  auxiliary  bill  (brief)  8: 189 

Jndnnent  on.  4:  289 

Anwdpation  of  defense.  4:  466 

Statement  of  cause  of  action,  (brief)  11:  290 
In  action  against  telegraph  company.  8:  224 
In  action  on  benefit  certificate.  2:  786 

On  contract;  setting  out  provisions;  assign- 
ment of  breach;  amendments;  discre- 
tion, time,  and  terms  as  to  amendments. 

6:769 
Usages  and  customs.  2:  709 

Allegations  as  to  fraud,  1 :  641 


PLEADING.— Continued. 

Allegations ;  of  tcienter  in  fraud. 

(brief)  11 :  200 

Of  conclusions  of  law.  (brief)  4:  649 

As  to  negligence  at  common  )aw.     6:  667 

Averment  of  special  damages,  (brief)  6 :  498 

Of  damages  in  action  for  slander. 

(brief)  8:  626 
Plea;  puis  darrein  eontinuanee.  12 :  801 

Of  former  adjudication;  how  made. 

(brief)  6:  899 
Statute  of  Limitations;   defense  of:   how 
available.  (brief)  7:  67 

Striking  out  invalid  defenses  from  the  plead- 
ings, (brief)  10:  687 
Allowance  of  amendments.       (brief)  1 :  660 

PLEDGE. 

In  respect  to  stocks  bought  bv  brokers  on 
margin.  (brief)  21 :  102 

Of  securities;  extent  of  right  of  pledge. 

(brief)  18: 815 
Ri^ht  of  pledgee  to  sell  securities;  nego- 
tiable instruments  held  as  collateral;  ob- 
ligations of  pledgee;  demand  and  notice. 

4:686 
As  security  for  advances.  (brief)  6:  801 

Right  of  surety  to  control.  12: 181  < 

Distinguished  from  chattel  mortgaoe;  con-! 
sideration;  delivery  and  possession;  re-' 
demption;  sale  and  notice.  4:  80(^ 

Relation  of  parties.  (brief)  2: 471< 

Rights  of  parties;  discharge  of  debt.    ,. 

(brief)  4: 194 
Duty  of  pledgee  as  to  care  of  thing  pledged. 

17:198 
POLICEMEN. 

Special.  8:  846 

Liability  of  city  for  acts  of.  16 :  788 

POLICTE  POWER. 
See  also  CoNsnrunoirAL  Law;  Rblioioub 

SoCIBTIBfl. 

Of  sUte.  1 :  51 

Rights  of  corporations  subject  to.  9:  88 

Private  interests  subservient  to  public  inter- 
ests. 8:854 

PONDS. 
See  Watbbs. 

POOR  AND  POOR-LAWS. 

Poor;  support  of;  duty  of  relatives  to  repay 
money  expended  by  town,  (brief)  6:  212 

Implied  contract  of  town  to  pay  for  support 
of  poor  persons.  (brieO  8:  708 

POSSESSION. 

Writ  of.  12: 81 

Of  property  as  a  crimen  20 :  69 

POSTAL  CLERKS. 
As  passengers.  19:  889 

POSTAL  SERVICE. 

Embezzlement  of  letters;  decoy  letters. 

1:104 
POWERS. 

Construction  of.  8:  764 

Effect  of  general  power  of  appointment. 

(brief)  10:  828 
For  creation  of  estate;  of  appointment. 

(brief)  4:  819 
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Ihbsx  to  Notkb. 


POWERS.— Oontinaed. 

What  constitutes  execution  of. 

7: 148.  (brief)  16:  867 
As  affected  by  rule  aealnst  perpetuities. 

11:85 

PRACTICE. 

As  to  Evidence  and  Trial,  see  Dbpositions; 

Evidbncb;  Trial;  Witnbssbs. 
As  to  Civil  Cases,  see  aJso  Acnon  ob  Suit; 

Dakagbs;  Discoybbt;  Plbadiko. 
As  to  Criminal  Cases,  see  also  Crimikal 

Law;  Grand  Jury;  Ihdicticbiit. 

PRESCRIPTION. 

See  Advbrbb    PossBssioxr;    Easbmbntb; 
Latbral  Support. 

PRESIDENT. 
Of  corporations;  powers  of.  15:  856 

PRESUMPTION. 
See  Eyidbngb,  IL 

PRICE  LISTS. 
As  evidence.  17: 851 

PRINCIPAL  AND  AGENT. 

Insurance  Agents,  see  Inburangb. 

Authority  of  agent.  2:  808 

Principal  estopped  to  deny.       2:  808,  828 
Private  restrictions  on;   special  instruc- 
tions. 2:  828 
Secret  instructions;  limitations  in  bv-laws 
of  corporation.                             lO:  855 
Cteneral  and  special  agents.  2:  808 
Authority  of  agent  or  representative  to 
employ  medical  services  for  employ§  or 
other  third  person: — liability  of  railroad 
company  on  contract  made  by  conduct- 
or;   contracts    by  superintendent    or 
president:  contracts  by  division  superin- 
tendent; contracts  with  general  agents 
or  managers;  contracts  by  agents  gen- 
erally; physician  or  nurse  employed  by 
the  physician  in  charge.              20:  695 
Extent  of  authority  conferred  upon  trav- 
eling  salesman: — authority   to   collect 
payment;  effect  of  agent's  possession  of 
goods;  authority  to  accept  payment  in 
anything  else  than  money;  authority  to 
pledge  principal's  credit  for  traveling 
expenses;   authority   to   sell  samples; 
other  cases  relating  to  the  powers  of 
drummers.                                   18:  668 
Authority  of  agent  for  loan  of  money. 

(brief)  7: 751 
Agent's  power  to  use  property  of  his  prin- 
cipal for  payment  of  hfs  own  debt: — on 
sale  of  property;  on  collections;  pledg- 
ing property.  14: 284 
Power  of  agent  to  appoint  subagent. 

(brief)  6: 128 
Agent  acting  in  double  capacity;  bis  pur- 
chase of  the  subject  of  agency. 

4:218,9:795,13:805 
Application  to  set  aside  sale.  9:  796 

Principal  bound  by  agent's  acts,  when. 

1: 218,  2:  808, 10: 855,  (brief)  6: 128 
Acts  of  agent  In  excess  of  authority. 

(brief)  9:  97 


PRINCIPAL  AND  AQENT.— Continued. 

When  credit  \b  given  to  agent         2:  749 

Undisclosed  prmcipal;   liable  on  acent's 

contracts.  2: 811 

Election  to  proceed  against  principal  or 

aeent  2: 812 

Fraudulent  or  illegal  acts  of  agent  1: 145 

Ratification  of  agent's  act 

2:  809,  7: 405,  18:  219,  (brief)  11:  83 
Silence  amounts  to.  2:  809 

Operates  retroactively.  2: 810 

Possession  of  agent  that  of  principal. 

(brief)  10:  782 
Sale  of  trust  property  by  agent,  liabili^  for. 

(brief)  8:  669 
Commission  merchants  as.        (brief)  8:  878 
Agent's  responsibility  on  contracts  signed  by 
hhn.  8: 897, 

12:  846.  (brief)  4:  897,  (brief)  21 :  671 
Personal  liability  of  officers  on  note  made 
for  corporation;  liability  where  promise 
is  by  the  company  and  signature  is  offi- 
cial; when  a  promise  is,  "  We"  or  •*  I" 
and  the  signature  is  in  the  name  of  the 
company  by  its  officers ;  where  the  prom- 
ise is  official  and  the  signature  is  indi- 
vidual; notes  in  the  form  of  due-bills; 
notes  promising  "on  behalf  of"  or  "on 
account  of ; "  indorsements  made  offi- 
cially; where  the  promise  is  individual 
and  the  signature  is  official;  notes  made 
under  the  seal  of  the  corporation;  when 
the  promise  is  made  officially  and  the 
signature  is  official;  when  the  promise 
is  official  and  the  signature  individual; 
where  the  consideration  is  expressed  on 
the  face  of  the  paper;  notes  having  com- 

§any  name  thereon;  where  the  official 
esignation  is  altered.  19:  675 

Liability  of  agent  to  third  person  for  negli- 
gence, (brief)  7: 128 
Recovery  of  money  in  agent's  hands  for  an- 
other's use.  6:581 
Imputed  notice  by  notice  to  agent. 

1:  217,  568.  2:  784, 10:  705,  (brief)  3:  563 
Exceptions  to  rule.  10:  70(i 

Effect  of  notice  to  subagent  21 :  340 

PRINCIPAL  AND  SURETY. 

The  law  as  to  becoming  surety  for  a  surety- 
maker: —  methods  of  becoming  surety 
for  surety;  words  added  to  the  signa- 
ture ;  words  coupled  with  circumstances; 
signature  by  payee  to  make  paper  avail- 
able; time  of  signing;  after  liability  of' 
first  surety  is  fixed;  guaranty;  expressly 
limiting  liability;  necessity  of  contract 
with  first  surety;  signing  at  request  of 
surety;  request  and  promise  to  save- 
harmless;  llabili^  towards  payee;  rem- 
edy against  other  parties  on  the  paper; 
efiTect  of  release.  21 :  247 

Liability  of  surety  or  guarantor. 

8: 168,  4:  760,  9:  858,  13:  418 
On  guaranty  or  surety  oblinttion  obtained 
by  fraud: — (I.)  in  case  of  fraud  of  prin- 
cipal; (IL)  in  case  of  fraud  of  obligee; 
secret  stipulation  between  principal  and 
obligee;  concealment  of  facts;  surety 
for  employ^;  holding  agent  out  as  hon- 
est; public  officers;  negl^ence  of  surety. 

21:409 
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PRINCIPAL  AND  SURETY. -Continued. 

Liability  of  surety;  on  penal  bond;  extent 

of.  3: 482 

On  executor's  bond.  9 :  223 

Bond  of  assignee  for  creditors.       11 :  852 

When  surety  bound  by  signature.        8:  735 

Release  of  surety.  (brief)  10:  555 

By  change  of  contract  or  position. 

(brief)  19:  500 

Indemnity  of  surety.  18:  340 

Right  of  surety  to  control  application  of 

collaterals.  12: 181.  (brief)  10:  555 

Rights  as  to  set-off  In  cases  of  Insolvency. 

17:  456,  (brief)  7:  85 
Rights  of  surety  on  payment  of  judgment. 

16: 116 

Sifect  of  decree  minst  principal;  vacating 

or  setting  aside  decree.  2:  644 

Relief  in  equity.  7:  84 

Contribution  between  cosureties.         9: 411 

PRISON  BREACH. 
See  EscAFS. 

PRIVACY. 

Right  to;  damages  for  interference  with. 

(brief)  14:  781 

PRIVATE  PROPERTY. 
See  EMnnENT  Domain. 

PRIVATE  RIGHTS.  • 

See  GoHsmruTiONAL  Law. 

PRIVATE  ROADS. 

Condemnation  of  land  for.  16:81 

Petition  for.  8:58 

Liability  for  condition  of  or  Injuries  on; 

liability  of  others  than  owner;  injuries 

caused  by  negligent  acts.  15: 459 

PRIVILEGE. 

From  arrest.  19:  560 

Serrice  of  process.  8: 266,  (brief)  20: 45 
Incriminating  self.  4:  766,  9:  828,  14:  407 
Of  witness.        4 :  766, 11 :  59.  (brief)  15 :  677 

PRIVILEGED  COMMUNICATIONS. 
See  Etidsnce;  Libbl  Aim  SLA2n>BB. 

PRIZE  FIGHTING. 

As  a  crime;  spectators  as  accomplices;  aiding 
and  abetting;  indictments.  15:  516 

PROBATE. 

ConclosiTcness  of,  as  r$sjuduMta.  21:  680 
Jurisdiction;  rules  of  practice.  8:  812 

PROCEEDINGS  IN  REM. 
To  enforce  penalty  against  vesseL       2: 882 

PROCESS. 
See  Wsrr  akd  Pbogbss. 

PRODUCTION  OF  DOCUMENTS. 

Ri^t  of  party  producing  documents  upon 
notice  to  use  and  control  their  use  as  ev- 
idence. 16: 188 

PROHIBITION. 

Distinguished  from  mandamus;  design  and 
object  of  writ;  discretion  as  to  issuing; 
not  to  review  or  correct  either  law  or 
fact;  prohibits  Judicial  proceedings 
only.  8: 56 


PROHIBITION.— Continued. 

Writ  of,  defined;  cannot  be  made  to  serve 
purpose  of  a  writ  of  error  or  of  review; 
when  will  not  lie.  9:  59 

To  prevent  receiver  from  taking  possession 
of  property.  (brieO  10 :  629 

PROPERTY. 

Condemnation  of,  see  Eminent  Domain. 
Protection  of  Rights  in,  see  Constitutional 

Law. 
Recapture  of,  by  Force,  see  Assault. 
In  Secrets,  see  Secrbts.' 

Consent  necessary  to  transfer.  5:  840 

In  products  of  skill  and  labor;  distinction 
between  common-law  .)right  and  copy- 
right. ^  11: 267 
Right  to  use  and  improve.  6 :  449,  (brief)  1 :  52 

PROTECTIVE  AGENCIES. 
See  Public  Agencibs. 

PROXIMATE  CAUSE. 

In  negligence  cases;  concurrent  or  co-oper- 
ating causes;  intervening  agency. 
2:  696,  5:  786.  6: 194.  7: 180,  8:  82,  12: 
279, 18:  788,  (brief)7: 819,  (brief)  14:  744 

In  case  of  concurrent  negligence  of  third 
person.  17: 88 

Ruleof,  applied  to  combined  negligence  of 
master  and  fellow  servant  16:  819 

Of  loss  in  insurance  cases. 

19:594,  (brief)  20:  800 

Of  injury  resulting  from  fright,  etc. 

(brief)  16:  208 

In  case  of  collision  with  train,  (brief)  12:  268 

As  to  injury  on  highway.        (brief)  21:  721 

Application  of  doctrine  of  proximate  cause 
to  actions  arising  ex  ddicto  and  esD  con- 
tractu, (brief)  7:  78 

PUBLIC  AGENCIES. 

Not  liable  for  negligence  of  servants.  7: 170 
Injunction  against  interfering  with.     15:  64 

PUBLICATTION. 

Of  official  notices  in  foreign  language.  14:  64 
Of  libel.  (brief)  3:  52 

PUBLIC  BUILDINGS. 
Appropriations  for.  14:  474 

PUBLIC  IMPROVEMENTS. 
Power  of  City  to  Make,  see  Mitnicipal 

COBFOBATIONS. 

What  are;  taxation  for.  12:  417 

Bribery  by  offer  to  public  to  obtain.    14 :  62 

Power  to  make;  districts;  for  paving  streets; 

for  repaving;  cost  of  grading.       8:  869 

Assessments  for;  validity  of.  4:  294.  6:  802, 

8:  869,  (brief)  9:  402,  (brief)  16:  624, 

(brief)  17: 186, 775,  (brief)  18: 487,  (brief) 

20:885 
As  distinguished  from  taxes.  6: 155 

Necessity  of  special  benefit  to  sustain  as- 
sessments for: — ^legislative  discretion  as 
to  rule  of  apportionment.  14 :  755 

Validity  of  assessments  upon  abutting 
property  made  bv  charging  upon  each 
piece  the  cost  of  the  improvement  in 
iront  of  it;  grading  and  paving  streets; 
sidewalks.  21 :  568 

Constitutionality  of  frontage  rule  of 
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PUBLIC  niPROVBMBNTS.— Continued. 

Bessment; — the  rule  repudiated;  rural 

or  suburban  property.  17:  880 

Exemption  fromasseMinent  for.      6: 155. 

12:  852.  (brief)  11:  520.  (brief)  16:  418 
Notice  of.  (brief)  1 :  678 

Sale  to  collect;  rights  of  purchaser;  failure 

of  title.  (brief)  10: 165 

For  cost  of  sewerage.  4:  886,  12: 417 

PUBLIC  LANDS. 

Homestead  right  in.  9:  777 

When  interest  vests;  entry;  homestead;  pre- 
emption; notice  of  claim;  certificates  of 
entry;  proofs  of  settlement;  oath  of  pre- 
emptor;  transfer  of  claim.  8: 161 


PUBLIC  LANDS.— Continued. 

Surveys;  meander  lines.  6: 887 

Indian  title;  location;  abandonment 

(brief)  5:  259 

When  title  passes  from  government;  rights 

of  riparian  owners.  (brief)  10: 207 

PUBLIC  PURPOSES. 

For  Which  Property  May  be  Condemned^ 
see  Eminbrt  Domain. 

For  which  public  money  may  be  used. 

14:  474,  17:  795 

PUBLIC  TRIAL. 
Right  of  accused  to.  14 :  809 


Q. 


QUORUM. 

What  is.  6:808 

Of  stoclcholders  for  corporate  election: — 
what  constitutes;  where  number  in- 
definite; where  number  definite;  where 
the  * 'stock"  votes;  presumption  as  to 
quorum;  modifications  by  statute  or  by 
hiw.  21:  174 


QUO  WARRANTO. 

Ancient  remedy;  Jurisdiction;  discretion; 
proceedings,  by  whom  instituted;  in- 
formation in  nature  of;  remedy  bv  ac- 
tion. 8':  510 

For  illegal  exercise  of  corporate  franchise. 

7:819,  (brieO  9:88 
Form  and  nature  of.  (brief)  1:  771 

Use  of,  in  determining  election  contests. 

(brief)  6:  444 


R 


RACE. 
Implied  reservation  of  use  of.  18:  657 

RAILROAD  COMMISSIONERS. 
Authority  of.  2: 195 

RAILROADS. 

As  Carriers,  see  Cabribbs. 

For  Liability  to  Employ^,  see  Master  asd 

Servant. 
For  Condemnation  of  Land  for,  see  Emi- 

KENT  Domain. 
As  to  Danuiges,  see  Damages. 
For  Rights  of,  in  Streets,  see  Highways. 
See   also  Elevated  Railroads;   Relief 

Associations. 

Charter  rights  of;  subject  to  legislative  con- 
trol. 9:  754 
Ri^ht  of  way;  defined.                         4:  275 
How  obtained;  nature  of.                1:  215 
Grant  of  right  of  way.                    2:  281 
Release  of  right  of  way ;  effect  of,  upon  use 
of  land.                                (brieO  7:213 
Grant  of  exclusive  right  to;  validity;  cov- 
enant as  to  use  of  land;  who  may  en- 
force,                                  (brief)  6: 112 
Authority  over  lands  held  in  fee. 

(brief)  10:  819 
Entitled  to  compensation  for  land  taken  for 
highway.  (brief)  7: 122 

Municipal  aid.  5:  726 

Inspection  of  employ^;  power  of  state  to 
compel.  (brief)  7:  267 

Duty  as  to  stopping  at  station.  8:  683 


RAILROADS.— Continued. 

Power  to  open  highway  crossing. 

(brief)  17:  580 
Lease  of.  power  to  make.         (brief)  17 :  103 
Liability  of  lessor  for  negligence  of  ser- 
vants of  lessee. 

(brieO  7:  417,  (brief)  10:  794 
Liability  of  company  for  torts.  12:  118 

For  act  of  independent  contractor. 

9:604.14:828 
For  Injuries  to  employ^  of  another  com- 
pany using  its  tracks.         (brief)  8:  567 
Of  construction  contractors  for  injuries 
caused  by  running  road,   (brief)  10:  840 
For  injuries  on  turntable.  14:  781 

Duty  as  to  persons  depositing  letters  in  mail 
cars.  (brief)  1:  187 

Imposed  duty  to  keep  right  of  way  in  safe 
condition ;  conditions  imposed  by  mu- 
nicipalities on  grant  of  right  of  way  in 
streets;  effect  of  neglect.       10: 770-772 
Rate  of  speed  of  train.  4:  776,  7:  816, 11: 484 
Duty  to  fence  track. 

11:426.  12: 180,  (brief)  7:  827 
In  highway.  (brief)  5:  864 

Depot  grounds.  5:  737 

Negligence  in  frightening  horse  at  depot. 

(brie021:835 
Liability  for  cattle  killed  or  Injured. 

1: 448,  11:  426,  (brief)  5: 429 

When  injurv  to  livestock  is  done  *'by'*  or 

"caused  by"  railroad  train  or  engine, 

within  the  meaning  of  statutes  on  that 

subject.  14:841 


f 


hXDKT  TO  NOTB8. 


IzUi 


RAILR0AD8.— Continaed. 

Lbbility  for  caltle  killed  or  injured;  con- 
stitutionality of  statute  creating,  (brief) 
2: 814.  See  also  Constitutional  Law. 
DatT  to  keep  lookout.  11 :  460, 18: 185 

Obligation  as  to  cattle-guards.  5:  818 

Removal  of  snow.  5:  818 

Liability  to  build  private  crossings. 

(brief)  7:  717 
Doty  at  road  crossing. 

8:  748.  7:  816,  0: 167,  (brief)  10:  59 
To  maintain  crossings  in  repair. 

(brief)  7:  588 
Liability  for  obstructing  highway  cross- 
ings. 18: 154 
Ihi^  to  supply  flagmen  at  crossings;  duty 
of  traveler  at  crossing.  8 :  594 
Warning  on  approach  of  crossing. 
8:688,   7:816,  9:157,    11:885,  (brief) 

18:  519.  771 
At  what  railway  crossings  signals  of  trains 
are  required: — private  crossings.  16: 119 
For  whose  benefit  signals  by  approaching 
trains  are  required  by  statute  at/public 
crossings: — persons  on  track  but  not  in 
highway;  persons  or  animals  in  high- 
way. 17:  §64 
Giving  the  statutory  signals  as  the  meas- 
ure of  trainmen's  auty  at  highway  cross- 
ings; neglect  to  give  signals;  neglect  to 
exercise  due  care;  apparent  exceptions; 
nrovinoe  of  Jury.  15:  426 
Negligence  of  ndlroad  company  in  respeet 
to  flving  switches  or  detached  cars  mov- 
ing by  their  own  momentum;  contribu- 
tory negligence.  18:68 
Contributory  negligence  at  crossing;  duty 
to  stop,  look,  and  listen.  7:  816,  9: 157, 
11: 885,  (brief)  8: 44.  688,  (brief)  4:  889, 
(brief)8:595,  (brief)  9: 521,avief)  14:615, 

(brief)  19:  564 
Effect  of  absence  of  gateman  at  crossing. 

(brief)  14:  328 

ZlTect  of  failure  to  give  statutory  signals 

at  highway  crossing.  (brief)  8:  595 

Negligence  in  passing  between  or  under 

cars;  implied  license  to  go  upon  railroad 

track.  18: 684 

Daty  to  avoid  injury  to  trespassers. 

6:  241,  10: 189,  18:  248,  (brief)  12: 184, 

(brief)  14:  749,  (brief)  21:  816 

As  to  inebriates;  contributory  negligence. 

10: 189 
Fire;  set  out  by  sparks  from  locomotive; 
liability  for  damages. 

1:  625.  8: 689,  9:  750,  824 
Liability  for  combustibles  on  track.  5:  591 

RAPE. 

Defined;  aiders  and  abettors  as  principals. 

8*  297 
RATIFICATION. 

See  Pitni  ciPAii  Aim  Aobnt. 

REAL  PROPERTY. 

For  Particular  Kinds  of  Estates,  see  also 
Cotxkabct;  CxrKTBST;  DowEB;  Easb- 

VBHTB;  LiFB  ESTATBS. 

Eitate  by  Entireties,  see   Husband   and 

WiFB. 

Role  as  to  Suspension  of  Alienation,  see 

PBBFBTIJ 1T1B6. 

Tax  on,  see  Taxes. 


REAL  PROPERTY.— Continued. 

For  Particular  Instruments  and  Acts  Affect- 
ing, see  Coybnant;  Deeds;  Estopfel; 
Lib  Pbmdbnb;  Mobtgaoe;  Pabtition; 
Wills.     • 

Right  to  use;  damnum  abtque  injuria, 

6:  573,  8:  808 
Determinable  fee;  nature;  creation.  15:  281 
Creation  of  estates  of  inheritance.  11 :  670 
Rule  in  8hellgy*s  Ckm.  2:  455,  11 :  670 

Power  to  cut  off  contingent  interests. 

(brief)  18:  881 
Estates;  when  vested,  and  when  contingent. 
1:  482,  588,  9:  211  (brieO  18:  881 
•  Devise  of  fee ;  words  of  inheritance. 

(brief)  2:  724 
Validity  of  remainder  after  life  estate;  power 
of  disposal.  7:  886 

Remainders  and  reversions;  power  of  alien- 
ation, (brief)  5: 46 
Conditions  in  deeds.     4:  878,  (brief)  15:  751 
Requisites  of.  18: 178 
Subsequent,  what  are;  distinguished  from 
covenants.                           1:  880,  5:  422 
Forfeiture  by  breach  of  condition. 

2:526,5:423 
Against  alienation;  forfeitures. 

(brief)  4: 225 

Condition  in  deed  that  land  is  to  be  used 

for  a  specified  charitable,  public,  or 

Suasf  public  purpose: — (1)  express  con- 
itions  or  stipulations  for  reversion;  (2> 
language  merely  specifying  or  restrict- 
ing the  use;  grants  for  school  purposes; 
for  municipal  purposes;  for  cemeteries; 
for  railroad  uses;  for  other  business  pur- 
poses; (8)  conveyance  "  so  long  as  used  " 
lor  purpose  named;  (4)  breach  of  condi- 
tion. 19:  262 
In  conveyance  for  use  of  church. 

(brief)  11:  282 
Re-entry  for  condition  broken. 

(brief)  10:  493 
Right  of  re-entry  by  and  against  assignees. 

5:422 
For  the  manufacture  or  sale  of  liquor. 

5:422 
Effect  cm  a  condition  subsequent  of  a  suc- 
ceeding law  or  act  of  Qod  preventing  its 
performance;  (1)  act  of  law;  (2)  act  of 
Ood.  21:  58 

Record  of  title,  index  as  part  of :— of  Judg- 
ments; of  iu  pendem;  of  attachment;  of 
deeds  and  mortgages;  necessity  of;  suffi- 
ciency of.  14: 893 
Recording  Acts;  legislative  control  over; 
object  of  such  Acts;  registry  of  mort- 
gage as  notice;  statutory  forms  of  regis- 
tration; effect  of  failure  to  record. 

18:285 

When  instrument  regarded  as  recorded; 

who  suffers  by  failure  of  clerk  to  make 

record  or  by  his  mistake  in  recording. 

12:384 
Maryland  Act  to  simplify  and  abridge  con- 
veyances. 1 :  588 
Proof  of  deed  by  a  subscribing  witness. 

(brief)  8:  620 
Recording  lease;  effect  of,  as  notice.  5 ;  276 

REASONABLE  DOUBT. 
BeeEviDBNCB. 


I 


Iziv 
BECEIVER 


Indbz  to  Notes. 

RELEASE— Continued. 


Ezclusiveness  of  Jurisdiction  by  Appoint- 
ment of,  see  CouaTS. 

Appointment  of.  *  6: 792 

In  foreclosure.  1:  897,  11:  48 

^  Of  insolvent  corporation ;  suit  agtUnst  offi- 
cers. 1 :  653 
As  to  the  power  to  appoint  receivers  of 
corporations  where  no  other  relief  is 
asked: — in  a  direct  acUon  for  that  pur- 
pose; proceedings  under  statutes ;  in  case 
of  consent;  on  failure  to  elect  officers,  or 
ceasing  of  corporate  business ;  where 
officers  disagree  as  to  management;  in 
case  of  mismanagement;  seeking  relief 
first  from  the  corporation;  in  case  of 
building  association ;  to  protect  creditors. 

20:  210 
Effect  of.  (brief)  5:  801 

Of  property  of  trust  combination;  rights  of. 

(brief)  7:  46 

When  possession  complete;  liability  for  tres- 
pass, (brief)  10:  650 

Right  to  take  possession  of  property;  effect 
of  appeaJ  from  order  appointing;  prohi- 
bition, (brief)  10: 628 

Foreign.  8:62,9:601 

As  officers  of  court;  extraterritorial  authori- 
ty; comity.  6: 792 

Obligation  on  the  contract  ofythe  party 
whose  property  he  holds. 

16:90,  (brief)  11:  894 

'Power  to  permit  receiver  of  a  private  corpo- 
ration to  create  liens  on  its  property. 

16:608 

Liability  for  acta  of.  1 :  179 

Of  railroad;  liabilitv  for  personal  injuries 
or  death  caused  by  its  operation: — ap- 
parent conflict  of  authorities;  personal 
liability;  distinction  between  statutory 
actions  for  death  and  common-law  ac- 
tions for  negligence.  15:  262 

Actions  against.  8:  684 

Certificates  of;  priority  over  existing  mort- 
gages. 9:140 

RECORDING  ACT. 
Bee  Real  Pbopbrtt. 

RECORDS. 

Common  right  of  inspection.  10:  212 

Effect  as  notice.  6: 285 

Of  foreign  probate.  1:  80 

Duties  of  officers  as  to.  (brief)  20:  882 

REFERENCE. 

Compulsory;  when  proper;  when  discre- 
tionary. 8:271 

REFORMATION. 
8ee  Contracts;  Iksubakcb. 

REFORMATORIES. 

Commitment  of  infants  to,  without  convic- 
tion of  crime.  16:  691 

RELATIVES. 

Or  relations;  who  are:  by  blood;  by  affinity. 

14:  842 
RELEASE. 

Of  joint  tortfeasor,  effect  of.  4:  54 

Of  joint  debtors,  effect  of.  5:  596 

Parol  promise  for;  validity,      (brief)  6:  688 


To  railroad  companies  of   right  of  way; 
effect  of.  (brief)  7:  218 

By  life  tenant  to  remaindermen. 

(brief)  10:  890 
RELIEF.  , 

Of  citizens,  appropriations  for.  14:  474 

RELIEF  ASSOCIATION. 
See  also  Insurakcb. 
Of  railroad  employ^  1 :  75 

RELIGIOUS  RIGHTS. 

Religious  rights,  interference  with  by  mu- 
nicipality, (brief)  2 :  143 

RELIGIOUS  SOCIETIES. 
Tax  on,  see  Taxes. 

Police  power  over.  2: 110 

Trusts  in  temporalities;  authority  of  trustees. 

11:214 

By  what  law  governed;    title  of  church 

property;   distinction  between  church 

and  corporation;  jurisdiction  of  courts. 

18:198 
Civil  power  to  review  excommunication  of 
church  member.  15:  801 

Power  to  acquire  property.       (brief)  8:  556 
Validity  of  bequest  to.  (brieO  6: 821 

Employment  of  preacher.  (brief)  4:  692 

Right  of  minister  to  occupy  parsonage. 

(brieO  8: 710 
Disturbing  meeting  of;  indictment  for;  con- 
clusiveness of  proceedings  of. 

(brief)  7: 826 
REMAINDERS. 

Contingent  and  vested. 

1:  482,  588,  8:  690,  816,  9:  211 
Chattels;  estate  in;  limitation  over.  1:  588 
Rights  of  remaindermen  on  condemnation 

of  property.  21:212 

Release  by  life  tenant  to  remaindermen; 

effect;  limitations.  (brief)  10: 890 

REMOVAL  OF  CAUSES. 

Nature  of  suits  removable. 

1:65,5:476,11:567 
Ancillary  suits  not  removable.  8:  554 

Where  state  is  a  party.  8:  882 

Effect  of  state  legislation  to  prevent.  8:  572 
Right  dependent  on  amount  in  dispute. 

9:228,11:567 

Plaintiff  has  no  right  to  remova         9 :  228 

On  ground  of  citizenship.  1 :  108, 

8:  545,  9:  228,  11:  567,  (brief)  10:  54 

Citizenship  in  District  of  Columbia.  1 :  108 

Citizenship  and  residence  of  corporations. 

14:184 
By  partners.  8:  508 

Effect  of  amendment.  8:  545 

For  prejudice  or  local  influence. 

8:545,9:228,11:567 
Petition;  affidavit. 

8:  545,  9:  828,  11:  567,  (brief)  8:  866 
Time  within  which  application  must  be 
made.  8:  545,  9:  228,  11:  567 

Application  made  to  circuit  court. 

9:228,11:567 
Bond.  5: 476 

Practice  and  procedure  in  circuit  court. 

9:545 
Remanding  cause.  8:  822 


ImDEC  to  NOTBflb 
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REPLEVIN. 

NeocMity  of  ratumiDg  coMid«ntloii  before 
bringing  lepleyio  for  property  obtained 
by  franaulent  pnrchaie: — Tafue  of  con- 
lideration;  returning  wortbleet  notes; 
when  title  not  parted  with;  where  res- 
toration impossible:  objection  by  third 
person;  where  vendee  has  made  a  profit 
from  ose  of  article;  equitable  principles. 

21:906 
Who  may  maintain.  (brief)  9: 408 

By  equitable  owner.  (brief)  10:  400 

A  possessory  action.  11:173 

For  property  in  legal  custody.  18: 408 

BESERVATTONB. 

In  deed.  3:  87,  18:  389.  (brief)  5:  64 

Ofessementa.  20:681 

When  implied.  18: 667 

RS81DENCK 
8«eDoiocii«;  Nohbbsidkntb. 

RES  JUniCATA, 

See  JUDQMSMT. 


(brief)  15: 688 


RESTITUTION. 
Action  for. 

RESTORATION. 
See  Damages. 

REVIVAL  OF  ACTION. 
See  Action  ob  Suit. 

REVOCATION. 
See  Dedication;  Trusts. 

REWARDS. 

For  criminals;  appropriations  for.     14:  474 
For  arrest.  11 :  808 

Resoltition  of  municipality  for.  31:  691 

RIGHT  OF  WAY. 
See  Eabbmbnts;  Eminbmt  Domain. 

RIPARIAN  RIGHTa 

See  Watebs. 

RIVERS. 
See  Boundaries;  Watbbsl 


S. 


SALE. 
Statute  of  Frauds  as  to,  see  Contracts. 

See  also  Auction ;  Judicial  Sale. 

'  Distinguished  from  contracts  to  manufact- 
ure, within  meaning  of  Statute  of 
Frauds.  14: 280 

Of  goods  to  be  acquired.  4: 898 

When  title  passes;  condition  precedent;  in- 
tenUon.  1:  767,  8: 199.  17: 176.  (brief) 
8:  345,   (brieO  9:  368,  (briet)  10:  636, 

(brief)  18:419 
Payment  aa  condition.  10:  814 

Of  property  to  be  taken  out  of  mass. 

(brief)  2:  409 

Completion  of  contract  by  deliTcry.  3: 619 

EMentials  to  a  valid  sale  of  goods;  deliy- 

erynot  essential  to;  when  completed; 

▼eador  aa  bailee  of  vendee  after  contract 

perfected;  prohibitory  laws;  property 

passes  when  nothing  remains  to  be  aone ; 

Utle  does  not  pass  while  anything  re- 

malna  to  be  done.  17: 176 

What  oonatitutes  a  ddiv«ry.  (brief)  6: 48 

Delivery  to  carrier.  32:  — 

Delivery  by  receipt  and  order,  (brief)  6:857 

Bale  made  t>y  atdm;  when  completa 

(brief)  5:  470 
Actoal  change  ai  possession  as  proof  of  good 
faith.  ^    (brie0  9:538 

Coaditional;  what  constitutes;  distinguished 
from  bailment;  retaining  titie  uptU  pay- 
ment. 10:  388; 
13:  700,  (brief)  4:  404.  (brief)  9:  270 
Of  penonal  property  on  installment  plan. 

tf:87^  10:388.12:446 
Wiiver  of  condition;   transfer  of   title; 
change  of  possessioD.  13:  700 

Title  to  secure  advancements  by  agents. 

(brieO5:801 
Conditiooal:  in  consideration  of  note;  ef- 

I^  K  A.  Dig. 


SALE.— Continued. 

feet  of  noadeliveiy  of  note;  remedy  of 
vendor.  (brief)  10:  620 

Effect  of  acceptance  of  goods. 

12:  m.  (brief)  5:  318.  708 
Of  goods  manufactured  to  order.  6: 7(Kd 
Refusal  to  accept  1 :  645 

Waiver  of  acceptance.  (brief)  6:  876 

Warranty;  requisites  of.  (brief)  7: 473 

Express  warranty.  6:  874 

Before  or  after  sale.  18:  678 

Warranty;  representations  as.  (brief)  6: 413 
Effect  of  representing  things  to  be  '*good. " 

15:795 
Caveat  emptor. 

4:  471,  6:  76,  874,  (brief)  7:  473 
Of  goods  by  sample. 

5:  703,  (brief)  5: 540,  (brief)  7:  478 
Of  quality.  (brief)  5:  708 

Implied  warranty.  6:  874 

Implied  warrant  of  quality  in  sales  by 
description: — in  executory  sales;  ven- 
dee's riffhts;  vendee's  remedies;  in  exe- 
cuted sales.  14 :  493  (brief) 
5: 318.  (brieO  6:  876,  (brief)  14: 157 
On  sale  by  manufacturer.  6e  893 
Of  satisfaction.  1:645 
Of  soundness  of  horse.        8: 184,  13:  695 
Recoupment  of  damages  for  breach  of. 

1:889 
Breach  of  warranty  in  the  principal  con- 
tract as  defense  to  a  surety.         31 :  406 
Rescission  for  insolvency .  3:158,(brief)  5:857 
For  fraud.  2: 158.  8:  823 

For  breach  of  warranty.  4:  870.  398 

Waiver  of  right  to  rescind  by  use  of  prop- 
erty to  test  it.  31:185 
Return  of  article.  1:  645 
Stoppage  in  traiuUu. 

8:  647.  4:  788,  11:  847,  (brief)  8:  589 
Duty  of  purchaser.  3:  519 


IXTl 


Indbx  to  Notbb. 


8A.LE.— Continued. 

When  purchaser  acquires  no  title.     18:  717 

Upon  whom  loss  falls  if  property  is  destroyed. 

(brieO  10:  526 

Purchase  of  stolen  property,  or  property  ob- 
tained by  fraud.  4:  868 

Replevin  for  property  obtained  by  fraudu- 
lent purchase.  21:206 

Negligence  in  sale  of  food  or  drug.    21 :  189 

SANCTION. 
Of  evil  by  statute,  when  implied.      14: 846 

SATISFACTION. 

Agreement  to  give,  17:  207 

Warranty  of.  1:645 

SCHOOLS. 

Appropriations  for  sectarian  school.  14:  418 

Power  to  use  public-school  monevs  in  sup- 
port of  other  educational  institutions:— 
private  schools;  other  public  institu- 
tions. 15: 825 

Qrant  of  school  fund,  how  far  revocable. 

(brief)  10:  407 

Regulation  of  privileges  by  statute.  18 :  161 

Separate,  for  colored  children. 

14:579.  (brief)  11:  829 

Public,  how  constituted;  license  to  teach; 
employment  of  teacher;  removal  and 
discharge;  wages,  payment  and  recov- 
ery of.  10: 278 

Rules  and  regulations;  enforcement  of  dis- 
cipline; chastising  pupil;  misconduct 
out  of  school;  suspension  and  dismissal 
of  pupil  6:  534 

Adoplion  of  text-books.  7:  240 

Election  of  superintendent.  10: 186 

Effect  of  annexation  of  territory;  power  of 
Legislature  over.  (bneO  8:  46 

Ratification  by  school  district  of  unauthor- 
ized contract.  20: 186 

School  warrants;  issuance  of,  in  duplicate; 
effect.  (brief)  6: 510 

SEAL. 
Sufficiency  of:  scroll.   1:  861,  (brieQ  11:  709 

Of  several  grantors;  recitals  of. 

(brief)  11 :  709 

Necessity  of.  (brief)  5: 597 

On  writ  or  process.  20:  424 

In  assignment  of  lease.  15:  754 

Of  county,  when  valid.  (brief)  20: 182 

SEAMEN. 

Exemption  of  wages  of.  18: 810 

Assault  upon.  (brief)  17:  228 

Right  to  recover  for  hurts  or  injuries. 

(brieO  5:58 

SEARCHES. 
And  seizures;  how  far  prohibited.    11:  878 

SECRETS. 
Property  in.  18:  652,  (brief)  11: 267 

SECTARIAN  INSTITUTIONS. 
Public  aid  to.  14:  418 

SEDUCTION. 

Loss  of  service  as  an  element  in  actions  by 
father;  general  rules;  the  law  as  admin- 
istered m  England;  the  American  rule 


SEDUCTION.— Continued. 

of  constructive  service;  actual  service; 
relinquishment  of  right  to  services;  re- 
lation must  exist  at  Ume  of  seduction; 
when  the  child  is  of  full  age;  what  ser- 
vice is  sufficient  in  case  child  is  of  age; 
what  impairment  of  serving  power  must 
be  shown;  construction  of  statuten. 

14:700* 
SEIZURE. 

Prohibition  of.  11:  878 

SELP-CRIMINATION. 

Exemption  from.  4:  766.  9:  328 

As  affected  by  statutes  prohibiting  the  use 

of  testimony  against  witness.     14:  407 

SENTENCE. 
Suspension  of .  14:285 

SEQUESTRATION. 
Inequity.  1:788^ 

SERVICE. 

Of  Process,  see  Writ  and  Procbss. 

What  constitutes  personal  service  of  papers. 

16:200- 
Validity  of  other  than  personal. 

(brief)  18:  50^ 

SET-OFF. 

Defined;  right  of;  when  authorized;  coun- 
terclaim; what  constitutes;  recoupment; 
damages  for  breach  of  contract;  re- 
coupment, when  not  allowed.     10:  878- 

In  equity.  2:  274,  4:  858,  7:  84 

Doctrine;  borrowed  from  the  civil  law;  eqih- 
ty  follows  the  law;  allowance  of  set-off^ 
as  a  defense;  indemnity  as  between 
wrongdoers.  4: 858 

Of  unliquidated  demands.        4:  858,  10:  878 

Unliquidated  cross-demand.         9: 108.  560- 

For  damage  by  negligence  and  want  of  skill 
in  performance  of  services.         12:  821 

In  replevin;  exception  in  favor  of  tenants; 
other  exceptions;  counterclaim  arising 
out  of  original  transaction;  judgment 
for  excess;  equitable  remedies;  rule  as 
to  cross^lemands.  11:  257 

On  mortgage  foreclosure: — generally;  es- 
tates; usury;  coexisting  demands;  rents;, 
waste  and  injury;  fraud;  breach  of  cov- 
enants; title  and  incumbrances;  contract 
for  credits;  special  grounds  for  equita- 
ble interference,  as  insolvency,  etc.; 
privity  as  to  parties;  practice;  suffi- 
ciency of  evidence.  21 :  821 

In  case  of  insolvency.  (brief)  17: 463,  467 
Right  of,  as  against  insolvent,  as  to  claims 
purchased  uter  the  insolvency: — ^bank- 
ruptcy statutes;  insolvencv;  receiver- 
ship; assignment  for  creditors;  bank 
bills;  decedents*  estates.  21:  280 

Effect  of  immaturity  of  claim  at  the  time 
the  insolvency  occurs  upon  the  right  of 
set-off: — (a)  where  the  immatured  debc 
is  owing  to  the  insolvent;  rights  of  bank, 
depositor;  effect  of  appointment  of  re- 
ceiver; (d)  where  the  debt  is  owing  by 
the  insolvent;  rights  of  surety,  indorser . 
etc. ;  doctrine  of  mutual  credit.   17:  459- 

Of  bank  against  depositor. 

(brief)  9: 108.  560 


SETOFF. —Continued. 

Bj  debtor  of  insolvent  bank;  against  as- 

si^ee.  2: 274 

Against  receiver  of  bank,    (brief)  20 :  194 

By  surety  of  joint  indebtedness.        18:  288 

SHELLEY'S  OASIL 
^°^«.  2:455,11:670 

SHERIFFS. 
Infants  as  deputies  of.  18:  721 

In  whose  name  deputy  should  act.    19:  177 

SHIPPING. 
See  also  Atsbaob;  Cabbzbbs. 

What  are  veswls.  '    !•  505 1 

Limited  LlabUity  Acts;  as  to  loss  by  fire  and  I 
collision;  for  personal  injuries;  surren- 
der and  transfer  of  ship  and  freight; 
apportionment  of  fund  paid  into  court; 
what  owners  entitled  to  benefit  of  Act- 
proceedings;  jurisdiction;  injunction 
to  restrain  prosecution  in  state  courts. 

o ,  ^.         ^  7:55 

KegulaUon^of    steam  vessels;  inspection; 

licenser  penalties;  remedies.  2:  880 
suit  to  recover  penalty  for   overcrowding 

steamers.  4.  125 

Unlading  cargo.  'e-'  172 

Oblig;ation  to  pay  freight  rests  on  whom: 

nght  of  master  to  recover. 

«_,     ,    .,,  (brief)  10: 814 

MwAanics  lien  on  vessels;  creation  of  lien 

bv  state.  1-  506 

Collidon;  liability  of  tug  and  tow;  obs'truc 

tion  to  narigation.  8:  284 

Seamen;   liability   for   assault  by  captain 

•>  "Pon-  (brief)  17:  228 

ttight  of  seamen  to  recover  for  hurts  or 

injuries.  (brief)  5:58 

jsxemptlon  of  seamen's  wages.      18:  810 

8ICOB88. 

Effect  to  relieve  from  contract.        14: 217 
SIDE  TRACKS. 

Ot  lailroada;  condemnation  of  land  for. 

DTt>««.  30;  434 

SIDEWALK. 

See  Highways. 

SIGNALS. 

See  Railroado, 

SIGNATURBS. 


Iin>BX  TO  N0TB& 

I  SOLDIERS 


Ixvii 


22:297 
22- 


Bynroa 
Mark  orcrofls. 

SLANDER. 

See  LiBBL  AB]>  Sl»AHDSB. 

SLANDER  OP  TITLE. 
Action  for,  to  personal  property;  slander  of 
quality  of  goo(k  or  property;  charging 
InfrlnMmenl;  denying  right  to  sing 
^nghted  song;  mJice;  good  faith; 
gecial  damages;  proofs;  Joinder  of  par- 
c,*^  13;  707 

SLffiPlNG  CARa 
See  Carrihrs. 

S^^CUL  CLUBS. 

S«e(?HJB8. 


AppropriaHons  for  public  aid  in  furnishing. 

SPECIFIC  PERFORMANCE.  ^^*  ^'^^ 

Discretion  as  to  granting;  remedy  at  law 
8: 625. 12:  289.  (brleO  6:  287.  (brief)  7:87 

Doubtful  tiUe.  ^'''''^'8'^^ 

Of  contract  in  relation  to  land  In  another 
state.  J.  ^ 

Penalty  not  prevent.  j.  jgi 

Of  gift  of  or  verbal  contract  for  lands; "part 
n#  P«^^?'™a»c«-  5 :  828,  (brief)  10: 763 
Of  parol  trust.  2-662 

Certainty  and  deflniteness  of  contract  ' 

of-^i  •  ^-l^.^rieO  7: 87,  (brief)  0:255 
Of  voluntary  agreements.  n .  iia 

Mutuality  of  flght   1:554.  12:289,(brieO 

7*  87 
Of  option  contracto.  21  •  127 

•Si  ??  inability  to  perform,  upon  juris- 
diction of  chancery:  — when  plaintiff 
knows  that  performance  cannot  be  en- 
forced; when  defendant  disables  him- 
sell  pending  action;  when  defendant 
has  at  any  time  rendered  himself  incapa- 
ble of  performing;  general  Jurisdiction 
over  damages;  effect  of  modern  leiris- 

v^Ju'  ?'  ^  provisions.         16:  614 

Forfeiture  clause  in  contract;  materiality  of 
time;  time,  when  essence  of  contract. 

12*  38ft 

Of  contract  for  corporate  stock.      12:  776 

Ot  contract  for  personal  service. 

n#  A^  ^  ^J'^i  '^'^  '^'^^  (*>'ieO  7:882,781 
or  contract  by  foreign  corporation. 

SPORTS.  (brief)  1:790 

Prohibition  of,  on  Sunday.  17: 830 

STAIRWAY. 
Implied  reservation  of  use  of,  18-  657 

STATE. 

Extraterritorial  Legislation  of,  see  Conflict 

OP  Laws. 
Boundary  of.  see  Boundabibs. 

ReUtion  of,  to  general  government  as  to 
commerce  and  navigable  waters;  ad- 


12:  674 

(brief)  2;  660 

8:899,  11:370 

(brief)  15:  481 


mission  of. 
As  a  party  to  a  suit. 
Immunity  from  suits. 
Liability  for  torts. 

STATUTE  OF  FRAUDS. 
See  C0NTBACT8. 

STATUTES. 

As  to  Constitutional  Provisions  Protecting 
Private  Rights,    see  Constitutional 

Power  of  Courts  to  Declare  Invalid,  see 
Courts.  ' 

What  is  the  time  of  "  passage  "         I5-  248 
Steps  necessary  to  pass.  2;  609.  8:'326. 

Keturn  by  Kovemor.  n .  491 

Tin^l?*''^]  ""^  ^i"  '"^"^  governor.    14!  261 
Time  of  taking  effect;  emergency  clause. 

Validity,  effect  of  clerical  error  on^'^  ^'  ^^^ 

(brief)  19: 120 


IXTlli 


Indvz  to  Notbb. 


STATUTES.— Continued. 

Validity;  of  part.  1 :  862. 10 :  106 

Presumplion  as  to.  2:  609,  (brief)  1:  52 
Ajb  to  regularity  of  passage,  (brief)  0:  403 
Consideration  of  extrinsic  eTidenoe  to  show 
unconstitutionality  of  :~statutes  incor- 
poraUng  counties  or  towns;  statutes  at- 
tacked as  local ;  apparent  exceptions 
to  the  rule;  statutes  affecting  private 
rights.  14: 459 

LegislatlTe  Journals  as  evidenoe. 

2:  612,  11:  491 
Joint  resolutions.  2:  612,  4:  65 

Squality  and  uniformity  of  laws. 

8:  210,  289 
General  laws;  suspension  of;  constitutional- 
ity. 8: 210 
What  are.                           (brief)  10: 216 
Must  be  enacted  where  applicable;  legisla- 
tive discretion.                             14 :  566 
Local  and  special  legislation  prohibited. 
2:  577,  7: 198.  (brieO  6:  895 
Concerning  municipalities,  (brief)  14:  725 
Classification  of  cities.  7: 198 
Embracing  more  than  one  subject 

1:  861,  4:  98 

Title;  sufficiency  of.      1:862,  2:609,789, 

4:  65,  98,  8:  858,  (brieO  5:  852,  (brief) 

8:888,  (brieO  20:  827 
When  mandatory  and  when  directory:— en- 
abling; imposing  duties;  conferring  new 
rights  and  remedies;  grant  of  special 
powers;  authority  conferred  by;  words 
'*may."  "shall/'and  *'must;"  permissive 
woids  in;  protection  of  personal  and 
property  rights;  tax  laws;  mode  and 
manner  of  doing  act;  provisions  as  to 
time  for  doing  act.  12:  858 

Word  "  authorized  "  not  mandatory. 

(brief)  11:  446 
The  word  "  may  "  construed.  6: 161 

Construction  of.  5:  840,  (brief)  5:  48 

Of  re-enacted  statute.  8:  890 

Of  adopted  statute.    5:  667,  (brief)  15:  479 
With  reference  to  legislative  intent 

5:840,  (brief)  19:  849 
Remedy  In  equity,  where  statute  defective. 

5:840 
Exceptions  in  operation  of.  5:  840 

Title,  as  aid  to.  2:  609 

Penal,  how  construed. 

8:224,  (brief)  11: 104 
In  derogation  of  common  law  construed. 

10:  889-841,  (brief)  15:  479 
Of  woids  "  being  in  this  state." 

(brief)  8:  872 
O>mmon-law  in^rpretation.  (brief)  2: 100 
Implied  sanction  of  evil  by.  14:  846 

Prospective  or  retroactive  operation. 

12:  50,  (brief)  1:  58»  (brief)  4:  45,  511, 

;(brief)6:666 

Amendment,  I  1: 862,  4: 98 

Effect  of.  4:  808 

Bepeal.  1:862,4:98 

£ffect  of  repeal  on  existing  right  of  action. 

14:721,  (brief)  16:  482 

By  implication;  not  favored.  4:  809 

Earlier  of  two  inconsistent  statutes  gives 

way.  4: 809 

Of  local  or  special  by  general. 

(brief)  19:  568 
STEAMBOATS. 
See  Shippimq. 


STOCK. 
See  C0IIP0RA.TI01I8;  Stolbit  Pbopbrtt. 

STOCK  AND  PRODUCE  EXCHANGE. 
.  See  also  Board  of  Tbads. 

Nature  of  property  interest  in  membership. 

21:899,  (brieO  5:  714 
RlghtB  as  to  rejection  of  members. 

(brief)  18: 194 
STOLEN  PROPERTY. 

Rights  of  owner  of  stolen  stouk  certificates. 

18:605 
Rights  of  purchase  of.  4:  868 

STOPPAGE  IN  TRANSITU. 

Right  of. 

8: 647,  4:  782, 11:  847,  (brief)  8:  589 

STOREKEEPER. 

Duties  in  regard  to  property  of  customers. 

(brief)  10:  482 
STREET  PARADES. 

Yalldily  of  ordinances  as  to.  19 :  858 

STREET  RAILWAYS. 

As  Carriers  Generally,  see  Cahrisbs. 

As  Additional  Servitude  in  Street,  see  Exi- 

NBNT  DOHAIN. 

Condemnation  of  land  for.      (brieO  10:  252 
Grant  of  franchise;  underground  roads;  lia- 
bility for  injuries;  restriction  of  power. 

8:174 
Right  to  construct  and  operate. 

1:498,  2:256,8:174,8:453 

Conclusiveness  of  franchise  to  construct; 

effect  of  nonuser;  municipal  permission 

to  build  as  a  contract         (brief)  8:  540 

Revocability  of  franchise  or  rlkht  to  use 

street  (brief)  20: 126 

Forfeiture  of  charter.  (brief)  1:  771 

Cable  line.  7:  819 

Motive  power  of.^       8:  589,  9: 124,  10: 176 

Interference  by,  with  telephone  circuit 

(brieO  12:  587,  (brief)  17:  674 

Effect  of  municipal  ordinance  concerning; 

'liability  for  in  Jury  to  pedestrians.  18:  74 

Yalidity  or  ordinance  requiring  conductor 

on  street  car.  15:  604 

Regulation  of  the  carriage  of  passengers  by 

street  railroads: — ^as  to  fares;  other  Te^- 

ulations.  19: 570 

SUBROGATION. 

Defined;  doctrine  of;  nature  and  scope. 

5:276,18:619 
Of  mortgagor;  rights  in  collateral  securities. 

5:  276 

To  rights  of  mortgagee.    6:  61,  (brief)  6:  74 

Mortgagee  paying  slatutoiy  llena;  right 

to.  (brief)  6:  74 

On  payment  of  another's  debt  9: 178 

1:  641, 5:  276,  7:  84, 9: 228,  (brief)  1:  715^ 
On  executor's  bond  after  paying  claim. 

9:223 
Right  of  paying  surety  against  cosurety. 

(brief)  9:  411 

Of  carrier  or  insurer  to  claims  against  each 

other.  8: 424 

Barred  by  llmiution*  11: 183 

SUBSCRIPTIONS. 

See  COMTBAOTB. 


Ihbbx  to  Note& 
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0UFFRAQE. 
Right  of  women  to.  21 :  662 

BUNDAT. 
As  affecting  Computation   of   Time,  see 

TiMB. 

Konjaridical  day.  8:  658 

Receiving  verdict  on.  8:  210 

Prohibition  of  Sunday  sports  or  games. 

17:880 

Sunday  labor: ^commercial  transactions;  to 
prevent  loss  or  injury;  agricultural  op- 
erations; other  secular  employments;  to 
save  time;  decisions  afPectinff  carriers; 
procuring  subscriptions;  making  will; 
miscellaneous  decisions;  English  deci- 
sions. 14: 192 

What  are  works  of  necessity.  8: 224, 

9:821,   (brief)  11:  568,  (brief)  18:  761 

Validity  of  contract  made  on. 

8:224,4:680,7:498.  11:68 

Remedy  of  party  as  to  rescission  of  Sunday 
contract.  17:779 


SUNDAY.  —Continued. 

Transmission  of  telegram  upon.  8:  224 

Violation  of  Sunday  law  as  defense  to  ac- 
tion. 2:  520,  9:  821,  (brief)  7:  486 

SUPERIOR  EMPLOYES. 
See  Mastbr  and  Sbbyant. 

SUPERVISORS. 
See  CouMTiBS. 

SUPPORT. 

•   Provision  by  Will  for,  see  Wills. 

Deed  to  secure.  8: 886 

SURVIVORSHIP. 

See  EviDSNCB. 

SUSPENSION  OF  SENTENCE. 
Of  criminal.  14:285 

SWALES. 
See  WatbbIs. 


T. 


TAKING. 
What  is,  see  Emikbmt  Dov Am. 

TAXES. 

For  Licenses  and  Local  Assessments,  see 
LiCBNSB;  Public  Impboyrmbnts. 

Duty  to  Pay  on  Mortgaged  Property,  see 
Mobtoaob,  19. 

Power  to  Ux,  legislative.  11: 128 

Purposes  for  which  authorized. 

14:  474,  (brief)  20:  837 
For  purposes  not  locaL  (brief)  8:  718 

By  county  for  state  institution.       17:  795 
For  county  and  municipal  purposes. 

2: 189,  (brief)  17:  797 
Taxation  by  municipalities:  occupation  tax. 

9:  tIBO.    See  also  Licbnsbs. 

■ 

Constitutional  restriction  of. 

8:  869.  (brief)  17:  797 
Ad  9aloremj  constitutional  provision.  8:  270 
Equality  and  uniformity. 

1:  758,  4:  809,  18:  588.  (brief)  7:  875 

Discrimination  between  real  and  personal 

property,    (brief)  8:  718.  (brief)  20:  89 

Exemptioiia;  power  of  State  Legislature  to 

exempt  from  taxation. 

19:77,  (brief)  20:  89 
Restricted  use  of  property.  9:  629 

Grants  of  immunity  strictly  construed . 

8:  206  7:  70 
Of  public  proper^.  2: 148,  10^  876 

Exemption  of  school  property,  (brief)  6: 97 
Of  property  devoted  to  educational,  liter- 
ary, or  scientific  purposes.  10:  876 
Effect  of  using  property  of  a  religious, 
ebarltable,  or  educational  institution 
fai  secular  business  or  for  revenue,  upon 
ita  right  to  exemption  from  taxation  :^ 
property  of  religious  associations; 
pfoper^  of  charitable  or  educational 
institutions;  school  farms  and  gardens; 
property  rented  or  kept  with  a  view  of 


TAXES.— Continued. 

obtaining  revenue;  exemption  not  re- 
moved by  doing  some  work  for  a  mon- 
ey consideration;  unused  or  alienated 
property.  19: 289 

Exemption ;  of  cemeteries.  10:  865 

Not  include  local  assessments. 

1:  618,  4: 171,  6:  581 
Of  railroad  property.  1 :  244 

Of  electric-light  company  as  a  manufact- 
uring company.  (brief)  14:  708 
Of  lands  annexed  to  towns  and  cities. 

1:758 
Of  Indians.  18:  512 

On  crediU.  2:  800 

On  dogs.  10:  43,  (brief)  9:  852 

For  highways.  8:  804 

What  constitutes  real  estate  for  purposes  of 
taxation: — coal;  public-land  claims  and 
improvenientS  thereon ;  leasehold  inter- 
ests, wharves,  piers,  and  bridges;  railway 
property ;  pipie  line ;  telegraph  line;  water 
and  gas  companies'  property.  15:  296 
Power  to  tax  mortgages. 

16:  59,  (brief)  18:  465 
Double  taxation;  what  constitutes;  validity. 

16:  59,  (brief)  6:  284 
On  pipes  and  conduits.  15: 296,  (brief)  21 :  525 
Affecting  commerce;  validity  of. 

9:866,  11:176.18:686 

On  sale  of  imports.  11: 176 

On  railroad  receitfts.    1:  282,  (brief)  1:  784 

On  corporations;  N.  Y.  Acts  1880  and  1881. 

1:260 
On  capital  of  corporation.  18: 166 

On  capital  stock  of  corporation. 

2:  798,  12:  762,  18:  515.  (brie020:  458 
Distinction  between  capital  and  shares. 

12:762.  (brieO  2:  868 
On  consolidated  corporation.  6:  222 

On  franchise  or  business  of  corporation. 

6:808 


Ixx 


Index  to  Nom. 


TAXES.— Continuod. 

On  franchise  of  telegraph  companj. 

(brief)  17:  801 
On  franchise  of  foreign  corporation. 

(brief)  10:  694 
What  property  is  part  of  the  franchise  of  a 
corporation  for  purposes  of  taxation. 

17:92 
Upon  banks.  (brief)  10: 198,  778 

On  national  bank  stock;  discrimination  as 
to.  18: 614 

On  insurance  companies.       (brief)  2:  772 
Compelling  corporation  to  collect;  on  divi- 
dends and  stock.  2:  798 
Place  of  taxation  of  corporation. 

2:  798,  (brief)  18:  858 
Situs  of  property  for  taxation. 

1:  287,  2: 188,  8:  280,  (bHef)  7:  449, 

(brief)  16:  56 
Place  of  taxation  of  trust  property:— who 
are  trustees  within  the  rule;  in  case  of 
several  trustees;  executors  and  adminis- 
trators; taxes  on  infants* property;' luna- 
tics' property.  20: 151 
Of  debU  to  nonresident.  2:  800 
Situs  for  purpose  of  taxation  of  debts  evi- 
denced by  notes  and  mortgages:— in 
general;  mortgages;  notes;  when  held 
«'        by  agent  residing  in  different  state  from 
principal                                     16: 729 
Of  railroad  rolling-stock.                  8:  299 
Submission  to  tax  in  wrong  place. 

(brief)  20:  889 
Constitutional  powers  of  tax  officers. 

(brief)  16: 106 
.Assessment ;   lurisdiclion   of   assessors. 

9:498 

Sufficiency   of   description  of   property 

taxed.  (brief)  21 :  829 

On  land,  to  whom  assessed.  2:  778 

On  railroads.  2: 188 

Against  one  in  possession  of  land,  validity 

of.  (brief)  9: 119 

Appeal  from  assessment  upon   railroad 

company;  separate  classification  of. 

(brief)  7:  875 

Equalization,  sUte  board  of.  2: 188 

Reassessment  6: 802 

Relief  against  10:  292 

Voluntary  payment;  protest     2:  626,  4:  800 

Levy  by  mistake.  12:  618 

Personal  obligation;  duty  of  citizen  to  pay. 

11:  817 
Suits  to  collect  1 1 :  817,  (brief)  6 :  69 

When  an  incumbrance  or  lien  upon  land. 

15:286 
Duration  of  lien:  defense  of  Statute  of  Lim- 
itation; laches.  (brieO  6: 198 
Sale  of  land  for. 

9:  767.  (brief)  8:  785,  (brief)  10:  287 
Validity  of  tax  sale  where  nonpi^ment  is 
due  to  mistake  or  jaegligence  of  the  tax 
officers: — where  the  tax  officers  furnish 
to  purchasera  of  the  property  a  state- 
ment of  the  amount  against  It;  as  to 
application  of  payments;  proving  pay- 
ment of  taxes  and  the  effect  thereof;  as 
to  prevention  by  officer  of  tender  of  tax 
or  redemption  money;  effect  of  tender 
of  taxes  or  redemption  mon^.    20:  487 
Remedy  of  purchaser  of  tax  title.        4: 589 
Contesting  tax  title;  tax  deed  in  evidence. 

2:778 


TAXES.— Continued. 

Right  to  recover  back  payment  of. 

.2:  626,  4:  800 

Redemption.  6:  50,  9:  767 

Notice;  right  of  owner  to  rely  oh  receipt 

of;  to  whom  given;  what  it  contained; 

service  of;  copy  of,  to  be  sent  by  mail; 

constructive;  service  by  publication. 

9:767 
Fees  for  printing  delinquent  list 

(brief)  8:  782 
On  successions  and  collateral  Inheritances. 
2:  826,  4:  171,  10:  240,  12:  401,  (brief) 
14: 887.  (brief)  18:  709,  718 
On  bequesto  to  colleges.      8:  206,  12: 401 
On  property  passing  by  intestate  laws  of 
another  state.  8 :  872,  (brief)  8 :  464 

Under  Pennsylvania  laws.  10: 240 

Devise  of  residue  to  wife;  conversion  of 
realty  into  personalty;  legacy  in  trust 
for  charity;  grantee  may  recover  tax 
paid.  10: 240 

Validity  of  statutes;  under  New  York 
statutes;  what  legacies  and  interesta 
likble  or  exempt;  exemption  of  benef- 
icent and  charitable  associations;  con- 
tingent estates;  gifte  to  children  by 
adoption;  corporations,  assoclationa, 
etc.,  when  not  exempt;  assessment  and 
appraisement;  payment  12: 401 

TELEGRAPHS. 

Damages  for  Default  as  to  Message,   see 
Damagbs. 

Connecting  lines.  2: 601 

Maintenance  of  poles  and  wires;  nuisance. 

(brief)  6: 455 
Company  may  be  compelled  to  place  wires 
underground.  (brief)  8:  449 

Subject  to  police  power.  18: 454 

Degree  of  diligence  required.    8 :  224,  9 :  669 
Duty  of  telegraph  company  to  find  person 
addressed.  15: 129 

Liability  for  failure  to  send  messages. 

(brief)  8:  71 

For  neglect  to  deliver  message.       4: 611, 

7:  5(3.   10:  515,  (brief)  1:  282,  (brieO 

7:  474,  (bri^  9:  744 
For  mistake  In  message. 

(brieO  5:  515.  (brief)  9: 744 
Contracts  limiting   liability;  reasonable- 
ness. 2:  601, 4:  611, 18:  510,(brief)  9:  744 
Limitation  of  liability  for  negligence. 

4:  611,  (brleO  17:  648 
Stipulation  as  to  time  for  claiming  damages. 

11: 102 

Action  for  penalty;  presentation  of  claim; 

sending  message  on  Sundsy.         8:  224 

TELEPHONE. 

See  also  Elbctrioitt. 

Evidence  of  conversations  bv.  17: 440 

Righto  of  telephone  companies.  1 :  79i^ 

L^slative  control.  2:  278,  5: 161 

As  common  carriers;  discrimination.  5: 161 

TENANCY  IN  ENTIRETY. 
See  Husband  and  Wiff. 

TENANT  IN  COMMON. 

See  COTBNANOT. 


Indium  to  Norsa 


Ixxl 


TENDER 

Of  deed  by  Teodor.  6:  591 

Bifect  of.  (brief)  8:  51 

Of  ftmount  doe  on  mortgage.      (brieO  3:  90 
To  deveel  Ilea  of  chattel  morUage;  suffi- 
ciency, (brief)  9: 55 

TESTAMENTARY  CAPACITY. 
Burden  of  proof  as  to.  17:  494 

THREATS. 

Evidence  of  threats  of  person  accused,  or  of 
person  injured  or  killed.  17:  270 

TICKETS. 
See  Cabrikbb. 


TIMBER. 
Oral  contract  for  sale  of. 


19:  721 


TIME. 

Computation  of. 

6:  541,  11:  700,  724,  (brief)  5:  844 
Of  legislatire  days.  17:  66 

Xxtension  of  time  when  last  day  falls  on 
Sunday:— rule  as  to  contracts;  as  to  bills 
and  notes;  time  for  pleading;  statutory 
time;  change  of  rule  by  statute;  for  re> 
deiiq>tion;  for  court  proceedings. 

14: 120 
Fraction  of  a  day.  6:  541 

Meaning  of  *'  month.*'  12:  770 

Meaning  of  "  week.**  (brief)  6:  472 

TITLR 

DIstioguished  from  estate.  •  15:  68 

TOLL. 
Right  to  take  on  road  within  a  city.  15:  651 

TORT. 

Injary  to  riffht  imports  damage.         6:  553 
By  acTeral; liabilil^  of  each.  6:  629 

Contribution  between  wrongdoers. 

1:818,6:629 

Recovery  for  damages  to  property  used  for 

gaming  purposes.  (brief)  1 :  781 

TOWN. 
See  atoo  Mdnioipal  Corporations. 

Creation  of.  1 :  757 

As  trosteea  of  charities.  14 :  70 

Appropriations  or  use  of  moneys  of.  14:  474 
Nature  of;  power  to  issue  bonds  or  lery 
taxes.  (brief)  2:  242 

Rights  and  powers  of,  as  to  property. 

(brief)  11:  207 
Right  of  action  by,  for  damage  to  bridges. 

(brief)  1 :  258 
Power  as  to  highways.  (brief)  17:  454 

TRACTION  ENGINE. 

Lawfulness  of  use  of,  on  highways.  16: 148 
TRADE. 

Contracts  In  Restraint  of,  see  Coivtraots. 

TRADEMARK. 

Defined;  object  of.  9: 145 

Right  to,  protected;  as  property. 

1:44.8:640 

Who  entitled  to.  (brief)  18:  877 

When  property  right  attaches.  9 :  147 

JnvaJidity  of  deceptive  trademark  :--o]aim 

of  patent;  tea;   cigars;   cordials    and! 


TRADEMARK.— Continued. 

medicines;    cosmetics   and    perfumes; 
miscellaneous.  19: 58 

What  may  be  appropriated  as.  1:  45,  8: 125, 
9: 145,  17: 129,  (brief)  4:  521,  (brief) 
6:  826,  (brief)  11:  850 
Property  in  words;  words  and  names  in 
common  use.  9: 145 

Generic  names.  (brieO  8:  570 

Use  of  name  of  place.  5:  599. 

6:  923.  9:  145,  10:  833,  (brief)  6:  826 
In  words  "  microbe  killer."   (brief)  9: 145 
In  words  "International  Banking  Com- 
pany." (brief)  9:576 
Use  of  name  as  trademark;  similarity  of 
names.  1 :  45.  9:  146 
Infringement  of;  liability.         1 :  46,  8:  641, 
9: 145,  11:  524,  (brief)  5:  615,  (brief) 

13:848 
By  similarity  of  names  of  article^. 

14:245 
Protection  of  labels. 

8:  641, 17:  129,  (brief;  18:  377 
Abandonment  of  right  to.  (brief)  19:  23(1 
Assignment  of. 

9: 148.  (brief)  6:  840.  (brief)  19:  286 
Unconstitutionality  of;  United  States  stat- 
utes. 9: 147 
Tradenames;  protection  of. 

1:45.  9:146,  (brief)  8:  820 
As  part  of  goodwill  of  business.     15: 463 

TREATIES. 
See  Alibvs. 

TREES. 

On  boundary  line;  rights  of  property  in :— > 

trees  on  line;  fruit  and  clippings  from 

trees  near  the  line;  removal  of  trees  near 

boundary  as  nuisance.  21:  729 

Damages  for  injury  to  or  destruction  of. 

\  19: 658 

f     Destruction  of  fruit  trees.  15:  613 

'  Ownership  and  control  of,  in  highway. 

15:558 

TRESPASS. 
Injunction  against,  see  Injunction. 

Upon  personal  rights.  7:618 

Upon  land  covered  by  public  street;  right  of 
action  for.  9:  94 

By  cattle,  liabilitv  for.  22:55 

Action  for;  how  far  transitory.  (brieO  6:  416 
Who  may  maintain;  joint  ownership. 

(brief)  8:  208 

TRIAL. 

Procedure  Peculiar  to  Criminal  Cases,  see 
Criminal  Law. 

Right  to  junr  trial.  1 :  480,  682 

Wairer  of.  8:  210 

Constitutional  right  to  lury  for  assessment 
of  damages  on  default.  15:  614 

Jury  trial  on  appeal  as  satisfying  the  con- 
stitutional right  to  trial  by  jury.  15:  441 
Right  to  jury  in  equity  case. 

1:  480.  (brieO  18:  646.  (brief)  20:  867 

Constitutional  right  to  trial  by  jury  in 

equitable  cases  on  account  of  demand 

for  damages.  15:  287 

Competency  of  jurors. 

(brief)  4:  582,  (brief)  5:  254.  (brief)  7:  64ft 


IxxU 


Imdbx  to  Notbb. 


TRIAL.— Ck>Dtinued. 

Disqualiflcatlon  of  Juror  by  reason  of  pre- 
▼iouslj  formed  opinion,     (brief)  19:  57 
Selection  of  Jury;  challenges. 

(brief)  1 :  874,  (brief)  4:  808 
Rifhtof  peremptory  challenges  to  jurors. 

(brief)  0:  801 
Election  as  to  cause  of  action,  (brief)  81:  646 
Rights  of  prisoner  as  to.  (brief)  21 :  402 

Presence  of  prisoner.  (brieO  4:  808 

Right  of  accused  to  public  trial.         19:  toST 
Offer  of  proof.  12:  656 

Issue  of  devitoicit  wl  nan;  duty  to  determiDe 
sufficiency  of  evidence.  2:  668 

Limiting  number  of  witnesses.  10: 676 

Comments  of  prosecuting  attorney. 

12:  449,  (brief)  10:  749 
Right  to  read  law  to  the  Jury,  (brief)  7:  854 
Question  of  law  or  fact;  in  libel  or  slander. 

6:  648,  8:  214 

As  to  negligence.    1 :  178.  6:  214, 18:  728, 

(brief)  1:480,  (brief)  7:688,  (brief)  11: 

674,  (brief)  15: 826,  882 
Exceptions  to  rule  as  to  function  of 
court  and  Jury  in  negligence  cases. 

15:882 
As  to  agency.  (brief)  7:  751 

As  to  fraud.  4:  882 

As  to  reasonableness  of  regulations. 

(brief)  2:  490 
As  to  value  of  property,  (Mef)  8:  83 

As  to  cause.  2:  695 

In  construing  contract.  4 :  202 

Jury  as  Judges  of  the  law  in  criminal  cases. 

(brief)  19: 146 
Findings;  sufficiency  of.  1:  808 

Instructions;  when  may  be  refused.     9:  708 
On  trial  of  an  action  for  negligence. 

10:  741 
Nature  and  scope  of  judee's  charge;  in- 
structions upon  hypothetical  state  of 
facts;  requests  to  charge.  18:  272 

Evidence  and  instructions  as  to  character 
of  accused.  20:609 

Verdict;  direction  of.  2:  840,  4:  776 

Sufficiency  of.  1:808 

Of  guilty;  sufficiency  of.  8:  887 

Amendment;  sending  out  Jury  to  correct. 

5:756 

Coercion  of  disagreeing  jury;  by  court:  by 

bailiff  in  charge.  16:  648 

Direction  to  modify  or  amend;  polling  the 

jury.  2: 185 

Duty  to  set  aside  verdict 

(brief)  4:  764.    See  also  Nbw  Tbial. 


Effect  of.  in  equity. 
Receiving  on  Sunday, 
General  and  special. 


(brief)  5:  226 
7:827 
6:578 


TROVER. 


When  lies;  for  conversion  of  ore;  title  of 
plaintiff.  (brief)  5:  288 

Conversion  by  wrongful  detention.  1:  818 
Remedy  for;  following  property.  8:  216 
By  pledgee.  (brief)  18: 120 

Intention  to  convert.  (brief)  11:  128 

Unlawful  taking;  direction  of  ostensible 
owner.  (brief)  2:  80 

Wrongful  attachment  and  levy  of  proper- 
ty; sale  of  converted  property.     9:  817 
By  carrier.  2:  80 


TROVER.— Continued. 

Payment  or  tender  of  freight  as  a  condition* 

precedent  to  an  action  against  carrier 

21: 117,  (brief)  21: 119,  128: 

Demand  and  refusal.  1: 806,  9:  SIT 

TRUSTS. 

For  Charity,  see  CHAitiTiBa. 

As,  to  Property  of  Religious  Society,  see  Rb- 

LTOIOUS  SOCIBTIBS. 

As  Affected  by  Rule  against  Perpetuitles,^ 

see  PBBPBTUITIBfl. 

Place  of  taxation  of  trust  property.    20: 151 
Trust;  rights  of  ownership  in  certificate  of. 

(brief)  17:  288 

Illegal  trust  combination;  receiver;  title  to 

joint  property;  rights  of  creditors  of; 

status.  (brieO  7:  46- 

Voting  trusts  of  corporate  stock.        15:  6t^ 

Duty  of  corporation  as  to  transfer  of  stock 

held  in  trust.  16:  648^ 

Creation  or  declaration  of. 

1:827,11:456,12:667 

Express  and  constructive.  1 :  827 

Consideration;   enforcement   of   voluntary 

executory  trusts;  aid  of  equity.  11 :  456- 

Parol;  how  far  within  Statute  of  Frauds. 

10:  401,  (brief)  4:  826,  (brief)  9:  287 
In  devise  or  bequest.  2:  662,  (brief)  9:  421 
By  deposit  of  money  for  another's  use. 

8:892: 
Ex  mal^flcio,  may  be  enforced.  11 :  881 

Resulting;  how  created;  what  sufficient  to 
constitute.  2: 146,  10:  401,  (brief)  11:91 
Ratification  of.  (brief)  20:  868- 

Between   family  relatives;    presumptions; 
fraudulent  contracts.    2:816.    See  also- 
Fbaud. 
For  spendthrifts;  validity  of.  2: 118. 11: 565, 
18:  212,  (brief)  7:  895,  (brieO  10:  764, 
(brief)  12:  87,  (brief)  17:  266- 
Discretion  of  trustee.  18:212,  (brief)  7:  895- 
To  whom  property  passes  on  trustee's  death. 

1:884 
Trustee;  purchase  by  at  his  own  sale. 

4:  218,  5: 169,  6:  869,  9:  792,  18:  490* 
Relief  from.  9: 792,  18:  490 

Executor;  how  far  a  trustee  for  benefi- 
ciaries; power  of  executor  to  acquire 
tiUe.  (brief)  10:  661 

Liability  of,  for  loss  by  bank  failure. 

14:  108 
Responsibllty  of  cotrustees;  joint  re- 
ceipts. 4:  529 
Investment  by.  9:  279- 
Account  of.  7: 670- 
Authorized  to  conduct  business;  right  of 
creditor  to  recover  his  claim. 

(brief)  7:  771 
Creation  of  lien  on  trust  estate.  7:  656* 

Following  trust  property. 

2:  480,  7:  570,  (brief)  8:  668 
Mingling  trust  funds.  2:  480,  8:  788 

Person  taking  property  subject  to;  liability 
of;  sale  of  trust  property  as  agent. 

(brief)  8:668- 
Receiving  trust  property  with  notice. 

(brief)  2:  659,  (brief)  7:  826- 

Party  claiming  property  discharged  of, 

must  show  such  ducharge.  (brief)  9:  517* 

Purchaser  of  property  held  under  trust 

deed;  title  of.  (brief)  7:  6T 


ImSBZ  TO  NOXSflw 
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TRUBTS.^Continaed. 

Power  of  eoQrl  to  diatoWe.  1 8: 745 

Power  to  revoke  or  set  aside  a  Toluntary 
trust  or  seltlemeot^-attempts  at  revoca- 
tioo;  reDQociation  of  benoficiaries;  re- 
served power;  testameDtary  trusts;  asslst- 
aace  of  tha  court;  necessity  of  power  of 
rerocation;  Toluntary  trust  bindlDg  in 
CQUity;  wkece  *tru8tor  sole  beneficiary. 

16:76 


TRUSTS.— Continued. 

Mistake,  fraud,  undue  influence,  etc.,  as  &. 
ground   for    relief   from  a   voluntary 
trust.  19: 767 

Validity  of  acknowledgment  of  deed  of. 
taken  by  trustee.  16:  719^ 

TURNTABLE. 

Liability  for  Injuries  caused  by,  to  children. 

14:  78t 


U. 


2:  608,  8:  261 
18:  416 


UKDXTE  INFLUENCE. 
What  is;  effect  of. 

UNION  DEPOTS. 
Formation  of. 

UNITED  STATES. 

Jurisdiction  of  state  courts  over  lands  of. 

17:720 
Unlawful  detainer;  when  maintainable. 

(brief)  8:  760 

UNMARRIED. 
Meaning  of  word.  16: 292 

UNSOUND  MIND. 
See  iKooifPKTSMT  Fersons. 


USAGE. 
See  CnsTOir. 

USURY. 

See  also  Conflict  ot  Laws. 

In  loans  by  building  associations: — contract 
held  usurious;  effect  of  voluntary  pay- 
ment: contract  not  usurious;  constltu* 
tionality  of  statutes;  necessity  of  strict, 
conformity  with  statute.  18:  129- 

By  bonus  to  agent. 

(brieO  4:  462.  (brief)  10:  460* 

What  is  not;  recovery  back  of  excess  paid 
as  ilnterest;  equitable  relief,  when 
granted.  9: 292 

As  a  defense;  must  be  distinctly  set  up:  must 
be  proved  as  laid.  6:466,  10:  469* 


V. 


VENDOR  AND  PURCHASER 

Covenants,  see  Coysnant. 
Questions  of  Damages,  see  Dam aoss. 
Notice  to  Purchaser,  see  Noticb. 
Tender  of  Deed,  see  Tbndbb. 

Vendor  and  purchaser;  executory  contract. 

termination  of.  (brief)  10:  466 

Grant  of  land  in  possession  of  third  party. 

(brief)  7:  556 
Equity   of  second  purchaser  of  land  con- 
veyed bv  void  deed.  (brief)  8:  886 
Remedies  of  purchaser  for  continuing  tres- 
passes,                               (brief)  18:  401 
Bight  of  vendee  to  remove  buildings  erected 
before  conveyance.   (brIeOlS:  6S0.    See 
also  Fixtures. 
Defective  title;  right  of  purchaser. 

5:  664.  (brief)  2:  466,  (brief)  8:  592 

Relief  for  failure  of  title;  in  case  of  fraud ; 

defense   against   mortgage;    relief    in 

equity ;  remedy  on  covenants.        6 :  45 

Mistake  in  quantity  of  land;  relief  from. 

4:525,  11:876 
Use  of  words  "  more  or  less." 

4:525,  (brief)  9:  60 
Ptononal  liability  for  incumbrance  assumed. 

7:88 

Ri^ts  of  successive  purchaeers  of  portions 

of  mortgaged  land.  5:  276 

Riffbt  to  vendors*  lien.  18:  187 

£nforoement  of.  7:  88 


VENDOR  AND  PURCHAS.ER.— Continued. 

Vendors'  lien;  superiority  to  dower.    4:  606- 
\^aiver  of 

18:"  187,  (brief)  6:  708,  (brief)  9*  9r 
Assignment  of.  18:  187 

Bona  fide  purchaser;  relinquishing  security; 
valuable  consideration  construed. 

2:  529" 
Protection  of.  1:  797,  8: 822 

Title  from  one  holding  a  fraudulent  deed. 

(brief)  7: 119 
Obtaining  title  as  security,  (brief)  7:  681 
Title  as  against  creditors.  9:  418- 

Effect  of  quitclaim  deed. 

1:797,  (brief)  7:624 

VENUE. 
See  Action  or  Suit;  Criminal  Law. 

VERDICT. 
See  New  Trial:  Trial. 

VICE  PRESIDENT. 
Of  corporations,  powers  of.  14:  856- 

VIEW. 
Of  Jury.  12:  611. 

VILLAGES. 
See  Municipal  Corporations. 

VOLUNTARY  ASSOCIATIONS* 
See  Associations. 


IZZiT 


Lkdwl  to  Noras. 


VOLUNTARY  CONVEYANCE. 
See  Fraud. 

VOTE. 
When  carried;  majorltj;  casting  TOte. 


6:808 


VOTERS  AND  ELECTIONS. 


Voters  and  elections;  regulation  of  election. 

(brief)  11:584 
Discrimination  between  political  parties. 

(brief)  15:  771 
Effect  of  irregularities  in  nomination  papers 
or  in  voting  under  Australian  ballot 
laws. 

16:  754,  (brief)  9:  467,  (brief)  12:  d02 

Form  of  ballot.  10: 150 

Irregular  ballots;  right  to  secret  ballot:  right 

of  minoritT  candidate;  right  of  suffrage. 

(l)rief)  10: 155 
Marks  or  deyices  to  distinguish  ballot. 

18:761,  (brief)  12:  551 


VOTERS  AND  ELECTIONS. -ConUnued. 

Correct  marldng  of  ofllcial  ballots. 

(brief)  16:  775 
Voting  for  the  same  person  for  incompati- 
ble offices.  12:125 
Qualification  of  voters. 

7:99,  8 ;  887,  (brief)  0:826 
Right  of  women  to  vote.  21 :  662 

Registration  laws;  validity  and  construe- 
Uon.  8:  887,  10:  224 

Rights  of  voters  to  be  registered.       7:  99 
Duty  of  board  of  canvassers,  (brief)  14: 624 
Rule  for  determining  when  a  proposition  is 
carried.  (brief)  6:  422 

Election  oontesU.  7:  831 

12 :  706, 18 :  40,  (brief)  5 :  885,  (brief)  6 .440 
Recount  of  ballots;  burden  of  ]>roof ;  bal- 
lots as  evidence,  (brief)  2:  596 
Compensation  of  supervisor  of  elections. 

10:  224 
Election  of  trustees  of  association;  contest. 

(brief)  10: 881 


W. 


WAGERING  CONTRACTS. 
See  Contracts.  * 

1VAGERS. 

See  Betting. 

WAGES. 

Exemption  of,  from  levy,  after  payment  by 
employer.  18: 586 

Constitutionality  of  statutes  restrictini;  con- 
tracts as  to.        14:  825,  17:  858,  21 :  788 

Right  to,  for  part  performance  of  contract. 

18:72 

Liability  for.  (brief)  7: 97 

WAIVER 
Of  Defenses  of  Insurer,  see  Insurancb. 

As  estoppel.  1:216 

WAREHOUSEMEN. 

Warehousemen,  duties  of.         (brieO  0:  887 
As  bailees.  6:857.7:529 

Legislative  control  over  business;  receipts; 
obligation  to  return  the  thing  bailed; 
assignment  and  sale  of  property;  ten- 
ancy in  common ;  liability  for  n^lfgence; 
for  torts;  criminal  liability.  7:  529 

Effect  as  to  warehousemen  of  recitals  in  their 
receipts:— estoppel  by  wording  of  re- 
ceipts; modifying  warehouse  receipts  by 
parol  evidence,  19:  8<J2 

WARRANTY. 
See  also  Salb. 

Of  horse  or  vehicle  kept  for  hire.      19:  283 

WASTE. 

Injunction  to  stay.        11 :  207,  (brief)  7: 681 

WATER  PIPES. 

Injury  to,  by  change  of  grade  in  highway. 

19: 510 


WATERS. 

Damaces  to  Water  Right,  see  Dawages. 
As  Nuisance,  see  Nuisances. 
Boundary  on.  see  Boundakibs. 
Harbors,  see  Habbobs. 

Grant  of  lands  under. 

(brief)  17:  516,  (brief)  21: 189 

Watercourse  defined.  8:  609 

Swales  and  ravines  as.  15:  680 

Navigation;  public  right  of.         12:  682,  678 

Of  paramount  right  over  fishing  rights. 

9:807 
Obstructions  to.  8:  234,  406,  5:  892.  7:  678 
Navigable  waters;  power  of  Congress   to 
regulate;  legalizing  bridge  over;  juris- 
diction of  courts.  2:  540 
Power  of  state  over. 

7:  678,  12:  682,  678.  (brieO  16:  761 

Navifl^able  streams,  what  are.  1:  608. 2:  880. 

609,  8:406,  5:884,  892,  7:  678,18:  826. 

(brief)  2: 288 
Obstruction  of;  right  to  abate. 

(brief)  2:  288 

Rights  as  to  floatage  of  logs.  18:  826 

Mooring  logs  and  raft;  obstruction  by  logs; 

prevention  of  Jams;  injury  to  riparian 

owners.  8: 406 

Rights  of  riparian  owners  on  navigable 

streams;  rule  in  various  states.        5:  61 

Rights  of  littoral  owner.  5: 684,  8: 89. 12:  682 

Title  to  soil  under  navigable  waters. 

5:684,8:89,12:682.677 
Rights  of  new  states;  seashore  under  com- 
mon law;  proprietorship  of  lands  bound- 
ed by  seashore.  5:  w4 
Title  to  soil  below  ordinary  high-water 
mark.                                  8:  89,  12: 682 
Right  to  soil  to  low-water  mark ;  right  to 
construct  piers,  wharves,  etc,;  aliena- 
tion of  right.              8:  89,  12:  617,  632 
Riparian  rights.                (brief)  18:  670.  67» 
On  navigable  streams.  5:  6L 


IhDSZ  to  NOTSflL 
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WAT£R8.-<>>nUnued. 

Riparian  righia;  in  pzoperty  dedicated  to  the 

public.  (brief)  31:  68 

R#^ht  to  uae  of  alreama.       (brief)  21 :  760 

Reasonableneaa  of  use  of.  18 :  117 

Sererance  of,  from  upland  or  bank. 

(brief)  7:  732,  (brief)  18: 142 
Prior  appropriation.  (brief)  4 :  60 

Of  upper  and  lower  millownen.       7:  618 
Duty  as  to  sluice-ways  and  dams.    8:  809 
Right  of  town  to  take  water  for  supply  of 
its  inbabiUnts.  (brief)  8:  586 

Diversion  of  water;  remedies. 

4:  672, 9:  810,  (brief)  6:  849 
Remedy  for  obstruction  of  private  streams. 

8:609 
Easement  and  servitude  as   to  flowing 
water.  .     8:  406,  8:  277,  675 

Prescriptive  right  In  flow. 

8:  277.  (brief)  6:  849 
Ownership  of  bed  of  lakes  and  ponds: — 
small  lakes  and  ponds;  derelict  and  ac- 
cretions; artificial  ponds. 

18: 696,  (brief)  18:  670 
Oreat  ponds;  righU  in.  12:  682, 

(brieO  9: 510,  (brief)  18 :  256,  (brief)  18: 679 
Appropriation  of  waters  of,  by  town. 

1:466 
Restraint  of  depression  of  outlet  of. 

(brief)  7:  460 
Overflow;  liability  of  municipality  for  caus- 
ing. 4:  594 
Liability  for  casting  water  on  land. 

(brief)  10:  254 
Caused  by  dam,  liability  for. 

(brief)  8:  58,  17:  629 
Right  to  compensation  for.  1 :  467 

Surface  water,  rights  as  to  flow  of :— (L)  the 
two  rules;  (II.)  the  upper  proprietor  not 
bound  to  permit  the  water  to  flow  to  the 
lower  estate;  (III.)  right  to  collect  or 
divert  water  in  masses;  (a)  right  to  di- 
vert water;  (d)  right  to  accelerate  flow; 
(e)  rule  applicable  to  railroad  companies ; 
(d)  rule  applicable  to  municipal  corpo- 
rations; (IV.)  the  correlative  rights  as 
to  the  obstruction  of  the  natnnd  flow; 
(a)  cases  recognizing  the  servitude;  (b) 
cases  den ving  the  servitude;  (0)  illustra- 
tions and  limitations;  (d)  right  to  im- 
prove property;  (1)  obstructing  water 
by  improvements;  (2)  casting  down  sur- 
iioe  water;  (8)  the  effect  of  negligent  or 
illegal  action;  (4)  the  rule  as  to  city  lots; 
<5)  the  effect  of  the  civil  law;  (V.)  duty 
to  care  for  water  where.it  falls;  (VI.) 
draining  ponds;  (VII.)  casting  water 
into  natural  stream;  (VIIL)  obstructing 
water  flowing  In  a  body;  (IX.)  prescrip- 
tive rights;  (X.)  flzing  servitudes  before 
subdivision  of  tracts;  (XI.)  the  maxim, 
tie  fUere  tuo,  etc.  21:  598.  See  also 
(brief)  14: 495,  (brief)  20:  40 
Diversion  of  surface  water  In  highway. 

(brief)  19:  856 
Disposal  of  surface  water  by  drainage. 

(brief)  21:  612 
Obstruction  of  gutters  and  sewers. 

(brief)  5:  798 
Swalea  and  ravines  as  watercourses:— swales 
not  watercourses;  ravines  may  be. 

15:680 


WATERS.— Continued. 

Subterranean  waters,  rights  in: — ^rights  In 
standing  or  percolatinff  water;  where 
the  percolating  water  forms  a  surface 
stream;  intercepting  water  bv  mining 
operations;  the  effect  of  malice;  pre- 
scriptive rights;  intercepting  water  by 
public  improvements;  fouling  subter- 
ranean water;  subterranean  streams; 
presumption  as  to  character  of  water; 
drawing  water  by  percolation  from  a 
surface  stream.  19:  02 

Taking  by  percolation.  19:  92  (brief)  4:  272 
Effect  or  a  grant  upon  rights  in  percolat- 
ing water:— construction  of  grants  to 
railroad  companies;   charters  and  de- 
crees. 19:99 
Diversion  of;  subterranean  streams;  dam- 
ages,                                   (brief)  6:  281 
Pollution  of. 

1:  296,  7: 457, 18: 117,  (brief)  5: 180 
Contamination  of  undeiground  stream. 

19:92,  (brief)  7:  451 

Rights  as  to  accretions,  alluvion,  erosion,  or 

avulsions.        5:  684,  12:  682.  (brief)  18: 

411.  (brief)  18:670,  (brief)  21:  802 

On  lakes  and  ponds.  18:  695 

Title  to  islands;  batture  in  bed  of  river. 

5:  684,^2:  682 
Division  of  water  front,  allnvion,  and  flats 
between  adjoining  riparian  owners.— 
genend  rules;  the  division  to  be  propor- 
tional; running  lines  as  nearly  as  possi- 
ble at  right  angles  with  the  water  line; 
where  the  outer  boundary  is  not  straight; 
where  the  cove  Is  shut  In ;  the  rule  of  the 
straight  base  line;  effect  of  the  course  of 
the  side  lines  of  the  uplands;  effect  of 
contract  or  course  of  action  of  the  par- 
ties.   21:  776.    See  also  (brief)  16:  858 
Conveyance  of  water  right      8:  446,  9:  810 
Meaning  of  term  ''square  inch  of  water." 

(brief)  17:  566 

Water  companies;  franchise  not  exclusive; 
words  coupled  or  associated ;  how  under- 
stood. 9:  195 
Right  to  stop  supply  of  water  for  default  in 
payment.                                      14: 669 
Contracts  of,  to  furnish  water. 

(brief)  8: 122 
Liability  of  city  for  negligence  in  supply. 

10: 122 

Private  action  for  failure  of  water  supply 

under  contract  with  city,  (brief)  21:  658 

Water  rates  as  taxes.  21:519 

WATERWORKS. 
As  appurtenance.  15:  658 

WAYS. 

Public  Ways,  see  Highways. 
Private  Ways,  see  Easbmrnts;  Pbivatb 
Roads. 

WEIGHTS  AND  MEASURES. 
Regulation  of,  by  city  ordinance.      18:  286 

WHARVES. 
Right  of  riparian  owners  to  dock  to  low- 
water  mark.  8:  89, 12: 617,  (brieO  5: 685 
Establishment  of  dock  line.  14:  498 

Right  of  city  to  lease  wharf,     (brief)  8:  802 


\xxwi 


Ikdbz  to  NoTEa. 


WILLS. 

What  Law  GtoTerns,  see  Gohflict  of  Lawb. 
Eyidenoe,  including  PresumpUons  and  Bur- 
den of  Proof,  see  Eyiobncb. 
Trusts  OeneraUy,  see  Trusts. 

Defined.  8:  89,  10:  95,  (brief)  2:  849 

Sufficiency  of  letter  as.  15:  685 

KuncupaUTe  will.  8:  89,  9:  829 

Holographic;  when  Talid. 

6:775,  (brief)  18:  588 
Inofficious  will.  1 1 :  767 

Competency  to  make.    1: 161,  2:  668,  6: 167 
Effect  of  appointment  of  guardian. 

(brief)  8:  707 
Testamentary  capacity  as  affected  by  in- 
sane delusion.  4:  788,  12: 161 
Old  age  and  physical  infirmity.        6: 167 
Fraud  and  undue  influence. 

2:  668,  4:  788,  8:  261 
Validity  of  agreement  for  bequest  or  deyise: 
— effect  on  right  to  change  will  or  to 
transfer  property  during  lue;  what  con- 
stitutes agreement  to  |^ve  property  by 
will;  effect  of  Statute  of  Frauds:  part 
performance.  14:  860 

Joint  or  mutual  wills.    10:  98,  (brief)  1:  596 
Due  execution  of. 

1:491,  8: 822  (brief)  8:  599 
Qualification  of  witness.  8:  39 

Signature,  sufficiency  of. 

6:858.  8:822.  (brief)  12:  452 
Signature  of  witness  before  testator. 

14:160 

Interlineation  in.  8:  888 

Revocation.        2:  868,  5:  840.  7: 485.  10:  57 

By  marriage.  5:  846,  7: 485,  (brief)  17:598 

By  birth  of  child. 

5:  846,  10:  57,  (brief)  7:  485 

Revival  and  republication.  7:  485 

Re-execution  by  codicil.  (brief)  2: 194 

Probate.  2:  863,  10:  98 

Refusal  of  probate  in  part  or  whole. 

(brief)  15:  447 
Issue  of  dofiisavit  vel  non;  attesting  wit- 
nesses; evidence.  2: 668 
Sufficiency  of,  to  pass  trust  property. 

(brief)  7:  887 
Under  execution  of  power. 

10:  816,  (brieO  2: 194 
Residuary  estates;  what  passes. 

5:  104,  9:  200 
Gifts  by  will  as  affected  by  promises  made 
to  the  testator,  and  by  secret  trusts: — 
(1)  promises  to  testator;  (a)  by  heir;  {b) 
by  wife;  (c)  by  legatee  and  devisee;  (d) 
by  executor;  (2)  secret  trusts;  (a)  in  gen- 
eral; {h)  for  charity.  20:  465 
Construction  and  interpretation .         8:740, 
10:  816,  (brief)  4:  819.  (brief)  7:  894.  420 
Patent  and  latent  ambiguities.         8:  847 
Intention  of  testator  to  govern.        8:847, 
8: 740,  9:  584.  10:  816,  (brief)  2:  457 
General    and    particular    intent;    wiirds; 
taking  whole  will  together; repugnancy; 
ambiguous  language.  8 :  740 
Words  and  expressions  in.  8:  740,  10:  816 
Meaning  of  *'  children."  8:  740 
Meaning  of  the  word  '*  heirs."        8:  740. 
12:  721,  (brieO  2:  457.  (brief)  4:  116. 

(brief)  5:  96,  690 
Meaning  of  '*  next  of  kin." 

15:  800,  (brief)  5:  690 


WILLS.— Continued. 

Meaning  of  * '  legal  representatives." 

(brief)  5:  96 
Meaningof*' issue." 

11:805.  (brief)  19:  47a 
Meaning  of  "lawful  issue." 

(brief)  17:  666 
Legacy  to  nephews  and  nieces. 

7:  867,  9:  20O 
Presumption  against  intestacy. 

(brief)  2: 194,  (brieO  7:  420 
Bequests  or  devise  by  implication. 

10:  816,  11:  185 
Precatory  words;  to  raise  trust;  powers  in 
trust.  6: 858,  7:  898,  18:  66a 

Disinheriting  heir. 

2:  849,  11:  767,  (brief)  5:  524 
Construction  of  gift  to  survivors. 

(brief)  8:  77a 

Bequest  absolute  in  first  taker;  subsequent 

repugnant  clause.  11:  610 

Estate  in  fee,  when  given;  effect  of  subse* 

quent  words  to  cut  down.      7:  419,  517 

To  survivors  preceded  by  life  interest. 

10:  816 
Devise  of  life  estate. 

4: 117,  7:  419,  886.  9: 165,  10:  756 
Contingent  authority  to  sell.  9:  576 

With  absolute  power  of  disposal. 
10:  756.  (brie^  7: 420,  521,  887,  (brief> 

8:696.  (brief)  18:  859 
With  general  power  of  appointment 

(brief)  10:  822 

Gift  of  use  of  estate.  7: 419 

Of  net  income  of  property;  how  far  a 

devise  of  the  property.        (brief)  6:  745 

For  support,  construction  of.  (brief)  9:  587 

Bequest  of  stock.  7 :  890 

Doctrine  of  election  as  applied  to.      8:  497. 

7:  454,  12:  227.  18:  667.  (brief)  12:  6» 

Between  will  and  dower. 

8:  497,  9:  844,  12:  227,  (brief)  17:  587 
Who  may  elect  against,  on  behalf  of  an  in- 
sane widow: — power  of  the  court  to 
elect;  power  sometimes  conferred  on 
the  guardian.  17:  296 

Effect  on  third  person  of  widow's  election 
to  take  against:— acceleration  in  case  of 
renunciation  of  life  estate  ;oonfiict  of  the 
two  rules.  14:293 

Must  accept  its  provisions  as  a  whole. 

9:165 
Distribution  per  itirpes.  1 1 :  805 

Equitable  conversion.    1:  887,  8: 145,  5: 104 
Charging  realty  with  debts.  1:  546 

Legacy  chargeable  on  residuary  estate; 
exoneration  of  personalty.  9:  584 

Effect  of  acceptance  of  devise.        9:  584 
Directions  for  sale  of  land.  9:  584 

Personal  liability  of  devisees,  (brief)  14: 116 
Interest  of  legstee  for  life.         (brieO  1:  842 
Condition  precedent,  condition  subsequent; 
conditional  devises;  operation  and  ef- 
fect; enforcement  of  condition. 

1:837,9:166 
Distinction  between  words  of  limitation 
and  condition.  9: 166 

In  restraint  of  marriage. 

1:837,  (brieO  16:707 
Devise  during  widowhood.  1 :  432.  9:  576 
Occurrence  of  contingencies.  10: 816 

Vesting  of  estates  under. 

1:551,8:816,9:211 


Imdsx  to  Notes. 


Izxvii 


WILLS.  ^ContlBaed. 

Bospendliig  time  of  Teetliig  estate;  when 
eetates  vest;  role  which  governs.   9 :  211 
Intenrentlon  of  trustees.  0:  811 

Effect  of  def errine  payment  of  devise. 

(brief)  8: 870 

On  devise  subject  to  power.  (brieO  10:162 

Specific  legacies.  7: 890,  (brief)  17:  808 

Ademption  of  l^^es.  1:208 

Lapse  of  legacy.  (brief)  2: 194 

Of  devise.  4: 141 

Action  or  suit  to  recover  legacy;   equity 

Jurisdiction;  amount  in  controversy. 

9:200 

Suit  for   construction   and   directions  to 

trustees.  5:  104,  10:  766 

WITNESSES. 

Opinions  of,  and  Privileged  Communica- 
tions to,  see  Eyidbnce. 

Competency  oi;  belief  In  Deity. 

(brief)  8:  887 
Competency  of  children  as  witnesses: — as 
dependent  upon  age;  as  effected  by  the 
magnitude  of  the  offense  in  criminal 
cases;  necessity  of  oath;  the  tests  of 
competency;  illustrations  of  testing;  de- 
termination of  competency  by  Judge  in 
open  court;  duty  as  to  Instruction  of 
child;  how  examined;  review  of  deci- 
iiion.  19: 605 

Effect  of  death  of  party. 

1 :  468,  607, 8:  699, 12;  886,  (brief)  18:  84 
Competen<7  of  husband  and  wife. 

(brief)  17:  723 
Limiting  number  of.  10:  576 

Refusal  to  testify;  power  to  punish.    18:  66 
Protection  of,  on  examination.  11 :  591 

Protected  from  process;  privilege  from  ar- 
rest; waiver  of  priviiege.  8: 266 
Privilege  as  to  criminating  question. 

4:  766,  11: 691,  (brief)  15:  677 
Impeachment  of. 

10:  527,  (brieO  10:  878,  (brief)  19: 146 
Right  to  impeach  one's  own  witness: — (1) 
general  rule;  (2)  limits  of  the  rule;  (8) 
exceptions  to  the  rule:  (a)  compulsory 
witness:  {b)  hostile  or  unwilling  witness; 
(e)  surprise  or  mistake;  (d)  opponent  as 
witnMs;  (0)  contradictory  or  inconsistent 


WITNESSES.— ConUnued. 

statement;  (4)  conflicting  testimony;  (5) 
prior  interrogation^  necessarv;  (6)  effect 
of  recalling;  (7)  effect  of  calling  oppo- 
nent's witness;  (8)  state  statutes.  21:418 

Cross-examination  of;  extent  and  restric- 
tions. 12:  698 
Cross-examination  of  the  defendant  in 
criminal  cases : — ^under  statutory  limi- 
tations; in  absence  of  statutory  limita- 
tion; in  seneral;  as  to  relevant  matters; 
as  to  irrelevant  matters;  as  to  communi- 
cations with  counsel;  re-cross-examina- 
tion; interrogation  by  the  court.  15:  669 

Witness  fees  to  persons  under  detention  or 
recognizance.  20: 57 

WOMEN. 

Right  of,  to  vote.       21 :  662,  (brief)  19: 110 
Right  of,  to  practice  law.  21 :  701 

Eligibility  to  office.      1 :  111,  (brief)  20:  811 
Competency  as  deputy  clerks.  18:  721 

WORSHIP. 

Disturbance  of;  prosecution  for. 

(brief)  7:  825 

WRIT  AND  PROCESS. 

Of  Error,  see  Appeal  ahd  Errob. 
Of  Error  Coram  Nobis,  see  Coram  Nobis. 
Of  Entry,  see  Writ  of  Entry. 
Of  Possession,  see  Pobsbssion. 

Effect  of  writ  or  process  issued  without  seal 
of  court: — in  criminal  cases;  statutory 
requirements;  summons;  mode  and  form 
of  seal ;  judicial  writs  under  seal;  amend- 
ing process  and  writs  where  seal  has 
been  omitted.  20:  424 

Privilege  as  to  exemption  from. 

8:266.  (brief)  20:  45 
Service;  of  process;  when  vaJid. 

(brief)  18:  498 

By  publication.  16:  281 

In  divorce  case.  19:  814 

Waiver  of  privilege;  service  obtained  by 

fraud;  setting  aside  service.         8:  26% 

Motion  to  quash  service  of.    (brief)   8: 188 

WRIT  OP  ENTRY. 

Appointment  of  auditors  in;  evidence. 

(brief)  6:  288 


DIGEST 


OF 


DECISIONS  REPORTED 

IN 


LAWYERS'  REPORTS,  ANNOTATED, 

BOOKS  I.  TO  XX.  MCIUSIVE. 


A. 


ABANDONMENT. 

PrEsnmption  as  to  Lawfulness  of,  see  Evi- 

DBNOE,  72. 

Of  Cemetery,  see  Cembteribs,  5. 

Constitutional    Power,    see     Conbtitu- 

TiONAL.  Law,  64,  65. 
Easement,  see  Eabehbnts,  47-55. 
Highways,  see  Highways,  159,  160. 
Homestead,  see  Homestead,  22 . 
Wife.  Indictment  for,  see  Indictment, 

BTO.,  86. 

As  Ground  of    Divorce,  see  Husband  and 

Wife,  138-188. 
Of  Irrigating  Ditch,  see  Waters,  97. 

1.  A  proceeding  against  a  roan  for  neg* 
>v'iine  and  refusing  to  support  his  wife,  un- 
oer  Conn.  Gen.  Stat.  §  8402,  is  a  criminal 
prosecution.  JState  v.  Schweitzer,  57  Cono. 
o:{2.  6:  125 

2.  The  adultery  of  a  wife  is  a  sufficient 
<iffense  to  a  charge  of  unlawfully  neglecting 
and  refusing  to  support  her,  under  Conn, 
iitn.  Stat.  §  3402.  Id. 


ABATEMENT. 


See  Action  or  Suit,  71,  78,  131-156. 

Of  Criminal  Case  on  Appeal,  see    Appeal 

and  Ekkob,  113,  ll4. 
For  Plea  of,  ia  Criminal  Case,  see  Criminal 

Law,  19.  20. 
Misnomer,  see  Name,  1. 
Of  Nuisance,  see  Nuisances,  41-52. 


ABDUCTION. 


1.  When  a  person  is  arrested  in  one  state 
md  forcibly  taken  into  another  without  being 

L  K  A.  Dio. 


extradited,  and  is  committed  to  jail  to  await 
trial  for  crime,  he  is  unlawfully  deprived  of 
his  liberty  and  entitled  to  be  discharged  on 
habeas  corpus.    Be  Hobinson,  29  Neb.  185, 

8:  898 
Bat  see  contra,  case  following. 

2.  Wrongful  abduction  of  a  criminal  by  state 
oflScers  from  another  state  to  which  he  has 
fled  does  not  defeat  the  jurisdiction  of  the 
courts  to  try  him  in  the  state  where  he  com- 
mitted the  crime.  Kingen  ▼.  KeUey,  8  Wvo. 
566,  16:  1^7 


ABORTION. 


Conspiring  to  commit  an  abortion  is  not  a 
felony  at  common  law,  IScott  v.  Eid ridge,  154 
Mass.  25,  12:  379 


ABSTRACTS. 


Of  Records,  see  Hboords,  8-8. 

On  Appeal,  see  Appeal  and  Error,  43-45. 

Tax  on  Books  of,  see  Taxes,  35. 


ACADEMT. 


Diversion  of  Charitable  Gift  for,  see  Chari- 
ties, 43. 

Municipal  Tax  on  Property  of,  see  Munici- 
pal CORPOP.ATIONS,  166. 

Use  of  School  Fund  for,  see  Schools,  6. 


ACCEPTANCE. 


Of  Draft,  see  Bills  and  Notes,  85,  86,  102, 
lOtt. 


ACCroENT  INSURANCE— ACCRETIONS. 


Of  Check,  Bee  Oheoks,  3,  4. 

Contract,  see  Contbaots,  290-302. 

Dedication,  see  Dedication,  II. 

Guaranty,  Notice  of,  see  Guarai^ty,  10, 
11. 

Highway,  see  Highways,  4,  5. 

Insurance  Policy,  see  Iksusai^ce,  52-54. 
On  Sale,  see  Sale,  22-25. 
By  Public,  see  Town,  12. 


ACCIDENT  INSURANCE. 

See  INSURA2TCB,  60,  92. 


ACCOMMODATION  NOTES. 

Right  of  Bank  upon,  see  Banks,  83-85. 
Rights  in,  Generally,  see  Bills  and  Notes, 

74-79,  98,  102,  106. 
Of  Corporation,  see  Cohforations,  81. 


ACCOMPLICE. 

Evidence  of.  see  Evidkncb,  876. 
As  Witness,  see  Witnesses,  7. 


ACCORD  AND  SATISFACTION. 

See  also  Compromise  and  Settlement. 

1.  The  technical  distinction  between  a  satis- 
faction before  or  after  breach  of  a  contract  is 
disregarded  ia  the  state  of  New  York;  and  a 
new  agreement  by  parol,  followed  by  actual 
performance  of  the  substituted  agreement, 
whether  made  and  executed  before  or  after 
breach,  is  a  good  accord  and  satisfaction  of 
the  covenant.  McCreery  v.  Day,  119  N.  Y.  1. 

6:  608 

2.  A  new  agreement,  although  without  per- 
formance, if  based  on  a  good  consideration, 
will  be  a  satisfaction  of  the  old  one  if  accept- 
ed as  Biich.  Id, 

8.  An  agreement  to  deliver  a  new  machine 
and  take  back  one  in  controversy  is  not, 
before  it  is  executed,  a  bar  to  the  further  pros- 
ecution of  a  pending  action  to  recover  the 
latter.  A.  D.  Puffer  dk  Sons  Mfg,  Co.  v.  Zw- 
cas,  112  N.  C.  877,  19:  688 

4.  A  creditor  cannot  bind  himself  by  a 
simple  agreement  to  accept  a  smaller  sum  in 
lieu  of  an  ascertained  debt  of  larger  amount, 
s^ach  an  agreement  being  nudum  jxwtum;  but 
if  there  be  any  benefit,  or  even  any  legal  possi- 
bility of  benefit,  to  the  creditor,  thrown  in,  that 
additional  weight  will  turn  the  scale  and  ren- 
der the  consideration  sufllcient  to  support  the 
agreement.    Jaffray  v.  Davis,  124  N.  Y.  164, 

11:  710 

6.  Retaining  the  proceeds  of  a  check  for  less 
than  the  amount  claimed  on  an  unliquidaied 
bill  for  physician's  services  constitutes  an  ac- 
cord ana  satisfaction,wIiere  the  check  was  sent 
with  the  express  statement  that  it  was  in  full 
satisfaction.    FvXl&r  v.  Kemp,  lb8  N.  Y. 281, 

80:  785 


6.  Promissory  notes  for  one  half  of  a  debt 
secured  by  chattel  mortgages  on  property  of 
the  debtor,  accepted  in  full  satisfaction  and 
discharge  of  the  indebtedness,  constitute  a 
good  accord  and  satisfaction.  Jaffray  v. 
Davis,  124  N.  Y.  164,  11:  '710 


ACCOUNTING. 


For  Unlawful  Business,  see  CoNTRAora,  265. 
Juiy  Trial  in  Case  of,  see  Trial,  24,  25. 

Equity  has  no  jurisdiction,  on  the  ground 
of  an  accounting,  of  a  suit  to  enforce  a  con- 
tract to  make  up  the  deficiency  in  the  amount 
of  the  net  earnings  of  a  railroad  company  to 
pay  interest  on  bonded  indebtedness,  where 
plaintiff  alleges  that  there  have  been  no  net 
earnings  and  asks  for  the  full  amount  of  the 
interest.  Bradford^  K  cfe  O.  2i.  Co.  v.  Jftto 
York,  L.  K  db  1V,  R,  Co.  123  N.  Y.  316, 

11:  lie 


ACCOUNTS. 


As  Evidence,  see  Evidence,  824-831. 
Mortgage  of,  see  Mortgage,  116. 
By  Trustee,  see  Trusts,  47. 

1.  Where  the  subject-matter  of  a  contract  is- 
the  ascertainment  of  the  net  profits  of  a  firm 
for  the  purpose  of  paying  in  cash  the  value  of 
a  one-third  share,  the  term  ''outstanding  ac- 
counts," unless  it  otherwise  appear,  has  a 
particular  meaning  different  from  the  or- 
dinary or  common  meaning.  MacCtUsky  v. 
Klo$tennan,  20  Or.  108,  10:  785 

2.  A  bill  to  review  an  account  settled  and 
confirmed  can  only  be  maintained,  as  a  matter 
of  right,  for  eiTor  of  law  apparent  on  the  face 
of  the  record;  and  as  a  matter  of  grace  it  can 
only  be  had  upon  allegation  of  newly  discov- 
ered testimony.  Priestley^s  Appeal,  127  Pa. 
420,  4:  508^ 

3.  An  allegation  in  a  petition  for  a  review 
of  a  trustee's  account,  that  the  accountant  bad 
claimed  commissions  on  money  which  had  not 
passed  through  his  hands,  raises  an  objection 
to  a  question  of  fact,  and  not  of  law,  and  will 
not  justify  the  granting  of  a  bill  of  review. 

Td. 

4.  The  delay  must  be  clearly  and  satisfac- 
torily accounted  for,  and  absence  of  laches 
shown,  to  induce  a  court  to  grant  a  review  of 
a  trustee's  account  and  open  it  up  to  further 
litigation  four  years  after  the  death  of  the 
trustee,  and  more  than  four  years  after  the 
confirmation  of  his  account.  Id. 

5.  An  attorney  may  properly  include  in  one 
item  of  his  account  sued  on  his  compensation 
for  writing  two  letters  to  different  persons 
upon  the  same  subject-matter.  Potoers  v. 
Manning,  154  Muss.  370,  18:  258 


ACCRETIONS. 


See  Waters,  71,  107. 
See  Index  to  N(»tes 


ACKNOWLEDGMENT— ACTION  OR  SUIT. 
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ACKNOWUSDOMENT. 

As  to  Whom  Necessary,  see  Deeds,  2. 
PresamptioQ  as  to  Vahdity  of,  see  Evidence, 

194, 195. 
To  Prove  Ezecution,  see  Evidenck,  277. 
Effect  of   Defective    Acknowledgment    by 

Wife,  see  Hcsband  akd  Wife,  83,  84. 

1  .The  acknowledgment  of  a  deed  of  a  corpo- 
ration aggregate  may  be  made  by  a  represeuta- 
tive  of  the  corporation  who  has  authority  to 
execute  the  deed,  in  the  absence  of  any  statute 
particularly  relating  to  the  acknowledgment  or 
proof  of  such  deeds.  Hopper  v.  Lovejay  (N.  J. 
Err.  &  App.)  47  N.  J.  Eq.  (2  Dick.)  573, 

12:  688 

2.  A  notary  who  is  the  trustee  in  a  deed  of 
trust  cannot  take  an  acknowledgment  thereto. 
Sotht^ild  V.  Daugh€r,  85  Tex.  332,  16:  719 

3.  A  blank  in  place  of  the  name  of  the 
grantor  in  a  certificate  of  acknowledgment, 

stating  that personally  came  before  the 

notarv,  and  was  personally  known  to  be  the 
identical  person  whose  name  was  affixed  to 
the  instrument,  is  not  a  fatal  defect.  MUner 
r.JS^son  {lown)  19:279 

4.  It  is  the  established  policy  of  the  law  to 
uphold  certificates  of  acknowledgment  of 
dtids,  and,  wherever  substance  is  found,  obvi- 
ous clerical  errors  and  all  technical  omissions 
will  be  disregarded.  Summer  v.  Mitchell, 
29F]a.l79,  14:816 

5.  Tbe  instrument  acknowledged  may  be 
resorted  to  for  support  to  the  acknowledg- 
ment. IcL 

6.  The  acknowledgment  of  a  deed  for 
record  in  Florida,  taken  out  of  the  state  and 
according  to  the  laws  of  the  state  where  it  is 
laken.  is  valid  under  the  Florida  Act  of  Feb. 
21, 1873, — at  least  if  the  execution  of  the  deed 
complies  with  the  laws  of  both  states.        Id, 

7.  Initials  may  be  sufficient  to  show  the 
character  of  the  officer  by  whom  the  acknow> 
ledgment  of  a  deed  is  taken.  Id. 

8.  Where  the  title  of  an  officer  taking  an  ac- 
knowledgment of  a  deed  is  written  out  in  full, 
in  the  body  of  the  certiticate,  its  omission  from 
the  signature  is  Immaterial,  and  affixing  it  to 
\ht  signature  is  itself  sufficient.  Initiali^may , 
however,  be  used,  and  are  sufficient  to  desisr- 
Date  such  title.  Id, 

9.  Where  the  title  of  an  officer  stated  in  the 
body  of  a  certificate  of  acknowledgment  is  of 
one  whom  the  law  did  not  authorize  to  take 
the  acknowledgment,  and  the  suffix  to  the  sig- 
nature, read  in  connection  with  the  deed,  if 
Dot  alone,  indicates  an  officer  having  such  au- 
thority, the  suffix  will  control.  Id. 

10.  A  deputy  may  take  an  acknowledg- 
ment of  a  deed  in  his  own  name.  Id. 

11.  A  certificate  of  acknowledgment  signed 
by  a  person  as  '•  deputy  clerk  S.  &  J.  C'  Wi:s 
held  sufficient  to  show  his  official  character, 
where  the  same  name  was  signed  as  a  witness, 
followed  by  *•  J.  P.,"  and  the  sUUutes  of  the 
ctjite  permit  acknowledgment  before  a  clerk  of 
the  superior  court  or  a  justice  of  the  peace.  Id. 

12.  An  acknowledgment  by  a  married 
womrm  before  a  notary  in  Kentucky,  of  a  con- 
veyance of  her  separate  estate  in  Tennessee, 
is  ineffectual,  under  Tenn.  Act  1869-70,  ^  2, 
(MilL  <&  V.  Code,  §  334*;^,  which  requires  a 

Bee  ladez  to  Notes  Preoeding^, 


privy  examination  before  a  chancellor  or  cir- 
cuit judge  of  the  county  court.  Bobinson  v. 
Queen,  87  Tenn.  445,  3:   814 

13.  A  wife  who  fails  to  acknowledge  a  con- 
veyance of  the  homestead  as  required  by  Ala. 
Code,  §  2508,  at  the  time  of  its  execution  or 
subsequently,  during  the  life  of  her  husband, 
cannot  do  so  efficiently  as  against  the  heirs, 
after  the  husband's  death.  Richardwn  v. 
Woodstock  Iron  Co.  90  Ala.  266,  9:  348 

14.  The  omission,  from  a  certificate  of  ac- 
knowledgment of  a  tax  deed,  of  the  words 
**  in  and  for  said  county,"  following  the  name 
and  title  of  the  justice  of  the  peace  who  took 
the  acknowledgment,  will  not  render  the 
deed  invalid,  where  the  caption  or  venue 
gives  the  name  of  the  state  ana  of  the  county. 
Douglass  v.  Bishop,  45  Kan.  200,        10:  857 

15.  The  power  of  an  officer  authorized  to 
take  acknowledgments  of  married  women  to 
conveyances  of  homestead  property  ceases 
when  he  has  delivered  his  certificate  of  ac- 
knowledgment to  the  parties  and  it  has  been 
accepted  for  recording.  He  cannot  after- 
wards correct  errors  in  his  certificate,  or 
make  a  new  one,  without  a  reacknowledg- 
ment  of  the  instrument.  Orifflth  v.  Ventress, 
91  Ala.  366,  11:  198 


ACQUITTAL. 

Appeal  from,  see  Appeal  and  Errob,  17, 


ACTION  OR  SUIT. 

L  Natubb  and  Right. 

a.  In  OenercU;  What  ActionoMe^ 

b.  Who  May  Maintain, 

1.  In  General. 
?  2.  On  Contracts, 

:\  Effect  of  Assignment. 

c.  Pretnature;  Conditions  Precedent. 

d.  Defenses, 

II.  Union,   Choiob,    or  Fobu   of  REHih 

DIBS. 

a.  In  General, 

b.  Concurrent  or  Inconsistent;  Itffect  of 

Election. 

c.  Splitting;  Successive  Suits, 

d.  Joinder. 

1.  In  General, 
t  2.  Different  Parties, 

3.  Multifariousness, 

m.  Parties. 

a.  In  General. 

b.  Bringing  in;  Intervention, 

c.  State;  Officers;  Arbitrators. 

d.  Receiver;    Corporation;    Partner; 

Carrier, 

e.  Trusts. 

f.  Husband  and  Wifi. 

g.  Cases  as  to  Beal  JBJstate. 

IV.  Abatement. 

a.  In  General;  Pendency  of  Prior  A> 

tion, 

b.  By  Death. 

c.  Revival, 

V.  Venue. 
VI.  DismissaIh 


ACTION  OR  SUIT,  I.  a,  b,  !• 


For  Limitations  of  Actions  or  Suits,  see  Limi- 
tation OP  Actions. 

Bar  of  Former  Judgment,  see  Judombnt. 

Various  Matters  of  Procedure,  see  Con- 
tinuance AND  Adjournment;  Deposi- 
tions; Evidence;  Execution;  Judg- 
ment; Levy  and  Seizure;  Tbial; 
Witnesses. 

Matters  Peculiar  to  the  Particular  Kind 
of  Actions  and  Proceedings,  see  their 
Respective  Titles,  such  as  Admibalty; 
Assumpsit;  Attachment;  Case;  Cov- 
enant; Creditors*  Bill;  Debt;  Dis- 
covery; Ejectment;  Eminent  Do- 
main; Equity;  Garnishment;  In- 
junction; MANDABfus;  Partition; 
Prohibition;  Replevin;  Specific 
Performance;  Trespass;  Trover; 
Waste. 

Particular  Causes  of  Action  for  Wrongs, 
see  Assault  and  Battery;  Conspir- 
acy; Death;  False  Imprisonment; 
Fbaud  and  Fraudulent  Convey- 
ances; Libel  and  Slander;  Mali- 
cious Prosecution;  Negligence;  Nui- 
sances; Patents;  Seduction. 

Actions  on  Various  Instruments  and  Obli- 
gations, see  Bills  and  Notes;  Bonds; 
Contracts;  Insubance;  Judgment; 
Mortgage;  Patents;  Shipping. 

Causes  of  Action  By  or  Against  Particular 
Glosses  of  Persons,  see  Bankrxjptcy; 
Carriers;  Corporations;  Counties; 
Executors  and  Administrators; 
Guardian  and  Ward;  Husband  and 
Wife,  VII.;  Incompetent  Persons, 
14-21;  Infants,  41,  42;  Insolvency; 
Landlord  and  Tenant;  Mabteb  and 
Servant;  Municipal  Corporations; 
Officers;  Parent  and  Child;  Prin- 
cipal AND  Agent;  Principal  and 
Surety;  Railroads;  Receivebs; 
Schools  ;  Shebiff  ;  State  ;  Tele- 
graphs; Telephones;  Trusts. 

Actions  to  Recover  Possession  of  Personal 
Property,  see  Replevin. 

Civil  Damage  Suits,  see  Intoxicating 
Liquors,  IV. 

Suits  as  to  Taxes,  see  Taxes,  III.  c. 

Actions  for  Injuries  from  Defects  in 
Bridges,  Higliways,  and  Streets,  see 
Bridges;  Highways. 

Causes  of  Action  for  Collision  and  Relat- 
ing to  Ships  and  Shipping  Generally, 
see  Shipping. 

Jurisdiction  of  Courts,  see  Courts. 

Costs  and  Fees,  see  Costs  and  Fees. 

Equal  Privileges  of  Nonresident  as  to 
Suits,  see  Constitutional  Law,  114, 
115. 

Effect  of  Dissolution  of  Corporation  on, 
y  see  Corporations,  300-305. 


L  Natube  and  Right. 
a«  In  General;  Wliat  Actionable. 

1,  No  action  to  enforce  a  gratuitous  prom- 
ise can  be  maintained,  however  worthy  the 


object  to  be  promoted.    Albany  Fint  Presby- 
terian Churdi  V.  Coaper,  112  N.  Y.  517, 

8:  468 

2.  Wrong  without  damage,  or  damage 
without  wrong,  does  not  constitute  a  cause  of 
private  action.  JaneiviUe  v.  Carpenter,  77 
Wis.  288.  8:  808 

3.  Courts  do  not  sit  for  the  purpose  of  de- 
termining speculative  and  abstract  questions  of 
law,  or  laying  down  rules  for  the  future  con- 
duct of  individuals  in  their  business  and  social 
relations,  but  are  confllned  in  their  judicial 
action  t9  real  controversies  wherein  legal  rights 
of  parties  are  necessarily  involved  and  can  be 
conclusively  determined.  Thomas  v.  Musical 
Mut.  Prot.  Union,  121  N.  Y.  45,  8:  176 

4.  Where  the  invasion  of  a  right, — as  by  the 
erection  of  a  permanent  structure  on  the  land 
of  another,— if  submitted  to  on  the  one  hand 
and  persisted  in  on  the  other  a  sufficient  length 
of  time,  may  result  in  the  extinction  of  the 
right,  a  remedy  may  be  sought  before  actual 
damage  has  occurred.  Attamey- General,  Ad- 
ams, V.  Tarr,  148  Mass.  309,  2:  87 

5.  The  maxim  de  minimis  non  curat  lex  does 
not  apply  to  the  positive  andwrongful  invasion 
of  another's  property.  The  right  to  maintain 
an  action  for  the  value  of  property  of  which 
the  owner  is  wrongfully  deprived  is  never 
denied.  Wartman  v.  Stoindetl  (N.  J.  Err.  & 
App.)  54  N.  J.  L.  (25  Vroom)  589,       18:  44 

6.  Loaning  cash  and  securities  to  a  county 
treasurer,  knowing  him  to  be  an  embezzler, 
for  the  purpose  of  enabling  him  to  conceal  his 
embezzlement  by  showing  the  money  and  se- 
curities as  the  propertv  of  the  county,  does  not 
render  the  lender  liable  to  an  action  in  favor 
of  the  county,  on  the  ground  that  the  discov- 
ery of  his  embezzlement  and  opportunity  to 
prosecute  him  therefor  were  thereby  delayed. 
Nelson  County  y.  Nortluiote,  6  Dak.  878, 

6:  230 

7.  An  action  cannot  be  maintained  to  re- 
cover damages  merely  for  an  alleged  distress 
of  mind,  anxiety,  mortification,  and  suspense, 
resulting  from  the  nonperformance  of  a  con- 
tract, without  any  personal  injury  or  pecimi- 
ary  loss.  Wilcox  v.  Richmond  db  D.  IL  Co. 
{C.  C.  App.  4th  C.)  8  U.  8.  App.  118, 

17:  804 

8.  Continuing  trespasses  by  an  elevated- 
railroad  company  on  easements  appurtenant 
to  certain  premises  give  a  right  of  action  to 
the  purchaser  of  the  premises,  without  regard 
to  the  price  paid  by  him.  Pappenheim  v. 
Metropolitan  Elev,  R  Co.  128  N.  Y.  436, 

13:  401 

b.   W7io  May  Maintain, 
1.  In  General, 

9.  Only  a  person  to  whom  the  duty  is 
owed  can  recover  for  neglect  of  a  duty  or 
obligation  existing  at  common  law  or  im- 
posed by  statute.  Williams  v.  Chicago  <fe  ^4. 
It  Go.  135  lU.  491,  11:  352 

10.  When  a  statute  commands  or  prohibits 
a  thing  for  the  benefit  of  a  person,  he  shall 
have  a  remedy  upon  it  for  the  thing  enacted 
for  his  advantage,  or  for  a  wrong  done  to  him 
contrary  to  its  terms.  Pauley  v.  Steatn  Gau^e 
dk  L.  Co.  181  N.  Y.  90,  16:  194 

11.  Suits  to  recover   a   legacy   must   be 

See  Index  to  Notes  Pyeeeding, 
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brought  by  tbe  personal  representatire  of  a 
deceased  legatee, — not  by  his  next  of  kin. 
Gale  T.  Siekerson,  151  Mass.  426,         9:  200 

13.  Taxpayers  may  maintain  suits  against 
towQ  officers  to  prevent  or  remedy  misappli- 
cation of  town  funds.  BuueU  v.  Tate,  52 
Ark.  541,  7:  180 

13.  One  in  actual,  peaceable,  and  exclusive 
possession  of  personal  property  may  maintain 
an  action  for  its  destruction  by  the  negligence 
of  a  mere  wrongdoer.  Missouri  P.  S,  Uo.  v. 
CulUn,  81  Tex.  882,  18:  642 

14  Mere  possession  of  buildings  on  land,  to 
vhich  plaintiif  has  no  title  or  right  of  posses- 
sion, is  insufficient  to  support  an  action  for 
their  wrongful  destruction,— especially  in  the 
absence  of  evidence  that  they  were  not  attached 
10  the  land,  or  of  any  right  to  remove  them. 

Id. 

15.  A  city,  having  the  legal  title  to  its 
streets  in  trust  for  the  public,  can  maintain 
trespass  for  the  removal  of  coal  underlying 
the  streets  and  recover  the  full  value  of  the 
coal,  although  no  actual  damage  has  been  done 
to  the  surface  of  the  streets.  Union  Goal  Go. 
V.  U  SalU,  136  111.  119.  12:  826 

16.  A  creditor  of  a  decedent  canbot  base  a 
right  of  action  against  a  third  person  on  the 
latter's  conversion  of  assets  of  the  estate,  in  a 
state  where  the  law  does  not  recognize  execu- 
tors de  son  tort,  BouUe  v.  Harmon,  103  Mo. 
339,  12:  187 
PnbUc  right. 

Bee  also  t'n/ra,  100. 

17.  The  enforcing  of  an  order  of  railroad 
commissioners  requiring*  a  railroad  company 
to  conform  to  their  schedule  of  rates  is  a  mat- 
ter of  public  right  for  which  an  action  may 
be  maintained  in  the  name  of  the  state.  Gamp- 
hdi  V.  Chicago,  M.  <fc  St.  P.  B.  Co.  (Iowa) 

17:  448 
IS.  The  refusal  of  the  attorney-general  to 
bring,  or  consent  to  the  bringing  of,  a  suit  af- 
fecting a  public  right,  does  not  prevent  the 
Supreme  Court  of  Wisconsin  from  rightfully 
uking  original  jurisdiction  thereof  upon  the 
relation  of  a  private  citizen  in  the  name  of  the 
state.  StatCj  Lamb,  v.  Cunningham,  83  Wis. 
90,  17:  145 

"2.  On  Contracts, 

19.  A  promise  made  by  one  person  to  an- 
other, for  the  benefit  of  a  third  person  who  is 
i  stranger  to  the  consideration,  will  not  sup- 
port an  action  by  the  latter.  One  who  is  not 
a  party  to  a  contract  cannot  sue  upon  it. 
Manton  v.  Bigelow,  150  Mass.  45,  5:  48 
Bat  see  next  cases  followmg. 

20.  An  agreement,  secured  by  a  mortgage, 
made  by  a  wife's  brother  to  whom  the  hus- 
band on  separation  paid  a  sum  of  money  for 
her  support,  to  provide  for  and  maintain  her 
during  her  life  without  expense  to  her  husband, 
snd  to  indemnify  and  save  the  latter  harmless 
from  any  charges  on  her  account,  may  be 
enforced  by  the  wife,  although  she  is  not  a 
party  to  the  instrument.  CoUman  v.  Whit- 
wy.62Vt.l23,  0:  B17 

21.  A  contract  between  a  city  and  a  rail- 
road company,  by  whicb  the  former  consents 
to  the  closing  of  certain  streets  upon  the  con- 
sideration that  the  latter  shall  pay  certain  dam- 
Bee  ladejc  to  Notes  Preceding, 


ages  to  thirty-five  different  property-holders,  if 
enforceable  at  all,  can  be  enforced  only  by 
such  property-holders.  New  Ha'oen  v.  New 
Haven  ds  D.  B.  Co.  62  Conn.  252,       18:  266 

22.  A  man  who  has  made  a  contract  with 
another  for  the  support  of  his  infant  daughter, 
although  the  contract  in  one  sense  is  for  her 
benefit,  can  himself  maintain  an  action  for  the 
breach  of  the  contract.  Vancleave  v.  Clark, 
118Ind.  61,  8:619 

23.  In  the  absence  of  any  issue  made  before 
the  evidence  was  introduced,  as  to  plaintiff's 
right  to  recover  on  an  implied  contract  because 
the  services  were  rendered  while  he  was  a 
minor  and  therefore  his  father  might  claim 
the  compensation,  he  is  entitled  to  maintain 
the  action, — especially  where  the  father  was 
present'  on  the  trial,  testifying  in  his  son's 
lavor.    Morris  v.  Hassling,  79  Tex.  141, 

11:  898 

24.  A  principal  is  entitled  to  maintain  an  ac- 
tion on  a  contract  made  by  his  agent  with  a 
telegraph  company  for  the  delivery  to  the  prin- 
cipid  of  a  message,  under  a  fictitious  name, 
MiUiken  v.  Western  U.  TeUg,  Co.  110  N.  Y. 
408,  1:  281 

25.  Agents  to  whom  goods  were  billed  by 
their  principals,  and  who  received  them,  and  in 
their  own  firm  name  contracted  for  the  deliv- 
ery of  the  goods  to  themselves,  acting  as  fac- 
tors, and  having  no  pecuniary  interest  in  the 
goods  beyond  their  lien  for  commissions,  are 
entitled  to  maintain  an  action  as  trustees  of  an 
express  trust,  under  Mo.  Rev.  Stat.  1879, 
§  8463,  for  breach  of  the  contract  by  the  car- 
rier. Wolfe  V.  Missoun  R  R  Co.  97  Mo. 
473,  8:  639 

26.  One  with  whom,  as  trustee  for  a  wife, 
an  agreement  is  made  by  her  husband  for  sep- 
aration and  the  payment  •of  money  for  her 
support  by  the  husband,  is  the  trustee  of  an 
express  trust,  who  can  maintain  an  action  in 
his  own  name  to  enforce  or  execute  the  trust. 
Clark  V.  Fosdick,  118  N.  Y.  7.  6:  132 

27.  One  who  contracts  to  purchase  land  is  not 
liable  to  a  suit  for  specific  performance  in  the 
name  of  one  who  did  not  make  the  contract  and 
who  was  not  the  owner  of  the  property  at  the 
time  the  contract  was  made,  but  who  subse- 
quently ac(^uired  the  title  for  the  purpose  of 
conveying  it.  McGovern  v.  Hern,  158  Mass. 
808,  10:  816 

28.  An  agreement  in  a  contract  between  two 
persons  for  the  formation  of  a  corporation,  to 
the  effect  that  the  new  corporation  shall  assume 
and  pay  the  rent  due  under  an  existing  lease 
between  third  persons,  will  not  give  the  lessor 
a  right  of  action  to  recover  such  rent  from  one 
of  the  members  of  the  corporation  upon  his  re- 
fusal to  carry  out  the  agreement,  if  there  was 
no  understanding  as  to  the  assumption  of  the 
lease  with  either  the  lessor  or  the  lessee,  neither 
of  whom  had  knowledge  of  the  agreement,  al- 
though the  person  refusing  to  carry  out  the 
agreement  had  taken  possession  of  the  leased 
property  and  occupied  it  for  some  time  before 
the  corporation  was  ready  to  use  it.  Loril- 
lard  V.  Clyde,  122  N.  Y.  498,  10:  1 18 

29.  A  bill  in  equity  may  be  brought  by  a 
town,  for  itself  or  its  inhabitants,  to  protect 
their  rights  under  a  bond  given  to  its  treasurer 
180  years  before,  without  having  an  adminis- 
trator appointed  for  him  in  whose  name  to 
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bring  the  suit.  Middletown  v.  Newport  Honpi- 
tah  16  R.  I.  ai9,  1:  191 

30.  A  mortgagee  to  whom  a  policy  to  the 
mortgagor  is  made  payable  may  sue  alone, 
where  his  claim  exceeds  the  amount  of  the 
insurance.  Travelers  Ins,  Oo.  y,  California 
Ins.  Co.  1  N.  D.  151,  8:  769 

SUA  mere  contract  of  reinsurance  creates  n  o 
privity  between  the  original  insured  and  the 
reinsurer;  but  where  the  loss  or  risk  is  ex- 
pressly assumed  by  another  company,  the 
original  insured  may  sue  on  such  contract  as 
having  been  made  for  his  benefit.  Id, 

82.  A  contract  by  a  vendor  with  a  third  per- 
son to  pay  a  judgment  gives  no  ri^ht  of  action 
in  favor  of  a  vendee  by  quitclaim  who  has 
been  compelled  to  pay  it  to  protect  his  land. 
McClure  v.  MelUm,  84  8.  C.  877,        IS:  723 

38.  The  fact  that  distributees  who  have 
received  a  portion  of  the  estate  of  the  decedent, 
who  contracted  to  procure  covenantees  to  re- 
lease a  covenantor  from  his  obligation,  may  be 
called  upon  to  contribute  towards  the  damages 
which  may  be  recovered  for  the  breach  of  such 
contract,  will  not  preclude  them  from  exercis- 
ing their  right  as  covenantees  to  enforce  the 
covenant,  where  their  liability  will  in  no  event 
be  coextensive  with  their  claim,  and  there  is  no 
means  of  determining  what  such  liability  will 
be.   Wood  V.  BuUard,  161  Mass.  324,  7:  804 

8.  Effect  of  Assignment, 

84.  An  action  cannot  be  maintained  on  an 
indemnifying  bond  given  upon  the  levy  and 
execution  of  mortgaged  goods,  by  the  assignee 
of  the  mortgagee's  right  to  damages  on  such 
bond,  unless  such  assignee  has  also  received  an 
assignment  of  the  mortgage  debt.  Oarretson 
v.  FeiTull,  78  Iowa,  166,  6:  377 

85.  An  assignee  of  the  right  of  action  to  set 
aside  a  deed  for  fraud,  although  receiving  also 
a  conveyance  from  the  assignor,  who  is  a  co- 
tenant,  under  agreement  to  maintain  the  action 
for  their  joint  benefit,  is  not,  as  to  the  interest 
assigned,  entitled  to  maintain  the  action  under 
a  statute  requiring  actions  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest.  Gruber 
V.  Baker,  20  Nev.  458,  9:  308 

36.  The  fact  that  a  person  has  sold  all  his 
stock  in  a  corporation  does  not  prevent  him 
from  maintaining  an  action  for  fraudulent  rep- 
resentations whereby  he  was  induced  to  be- 
come a  stockholder  therein.  TcacJiout  v.  Van 
Hoesen,  76  Iowa,  118.  1:  664 

c.  Premature;  Conditions  Precedent. 

87.  If  a  contract  fixes  the  time  for  a  pay- 
ment agreed  upon,  but  fixes  no  time  for  doing 
that  which  is  the  condition  of  the  payment, 
performance  of  the  condition  is  not  a  condi- 
tion precedent  to  an  action.  Donovan  v.  Jiid- 
son,  81  Cal.  334,  6:  591 

38.  The  right  to  bring  an  action  for  pur- 
chase money  of  land,  under  a  contract  by 
which  one  party  agrees  to  convey,  without  fix- 
ing any  time  tlierefor,  while  the  other  agrees 
to  paythe  price  a  certain  time  after  final  judg- 
ment in  his  favor  in  a  certain  pending  suit,  ac- 
crues when  such  time  has  expired,  although 
no  conveyance  is  made.  Id. 


89.  Where  goods  are  purchased  upon  an 
agreement  to  give  a  promissorv  note  for  the 
price,  payable  in  one  year,  with  interest,  on  a 
refusal  of  the  purchaser  to  make  and  deliver  the 
note  after  the  goods  have  been  delivered,  the 
vendor  may,  without  waiting  for  the  expiration 
of  the  credit,  maintain  an  action  at  once  for  the 
breach  of  the  agreement;  and  tlie  measure  of 
damages  will  be  the  price  of  the  goods  sold  and 
delivered,  Stephenson  v.  Pepp,  47  Ohio  St. 
551,  10:  680 

40.  The  rule  that  a  malicious  prosecution 
must  have  terminated  before  a  suit  for  dam- 
ages can  be  based  thereon  does  not  apply  to  a 
just  cause  of  action,  in  respect  to  which  the 
only  grievance  is  that  an  excessive  attachment 
of  goods  w£ts  made,  not  to  secure  the  debt,  but 
to  injure  the  defendant,  j^nn  y.  Pice,  154 
Mass.  1,  12:  288 

41.  No  subsequent  demand  upon  a  sheriff 
is  necessary  to  recover  money  collected  by  him 
upon  execution  under  an  exempt  judgment, 
where  he  has  applied  it  upon  another  ex- 
ecutlon  which  has  not  been  lawfully  levied 
thereon  against  the  creditor  in  the  exempt 
judgment,  without  any  notice  to  him  or  op- 
portunity to  make  any  demand.  Wylie  v. 
Orumlysen,  51  Minn.  — ,  10:  88 
Notice. 

42.  The  requirements  of  notice  in  the  Mas- 
sachusetts Employers'  Liability  Act,  §  8, 
only  apply,  so  far  as  §  1  is  concerned,  to  the 
cases  lymg  outside  the  common-law  rule  but 
embraced  by  g  1,  unless  the  plaintiff,  although 
having  a  common-law  remedy,  insists  on  rely- 
ing upon  the  statute  alone.  Myalls  v.  Mechan- 
ics Mills,  150  Mass.  190,  5:  667 

48.  Although  township  officers  receive  no 
actual  notice  of  the  unsafety  of  a  bridge  main- 
tained by  the  township,  yet  if  by  the  exercise 
of  reasonable  care  they  might  have  known  of 
such  condition. or  if  they  had  actual  knowledge 
through  any  other  means,  a  statutory  require- 
ment as  to  notice  before  bringing  suit  against 
the  township  is  satisfied.  Moore  v.  Kenockee 
Twp.  75  Mich.  332,  4:  666 

44.  The  provision  of  the  charter  of  Lansing, 
that  claims  against  the  city  shall  be  presented 
before  suit,  and  a  reasonable  time  be  given  the 
counsel  to  investigate  them,  is  complied  with 
by  presentation  to  the  council,  reference  to  the 
city  attorney,  and  return  of  the  claim  to  the 
council,  which  lays  it  on  the  table  for  three 
months  before  suit  is  brought.  Pundas  v. 
Lansing,  75  Mich.  499,  6:  148 

d.  Defenses, 

45.  A  denial  of  the  constitutional  rights  of 
women  in  a  criminal  proceeding  against  a 
man  cannot  be  set  up  by  him  in  his  own  be- 
half.   McKinney  v.  State,  8  Wyo.  719, 

16:  710 

46.  A  railroad  company  cannot  complain  that 
a  statute  is  unconstitutional  in  discnminating 
against  its  employes  by  giving  a  right  of  ac- 
tion against  it  for  negligence  causing  the  death 
of  any  person  who  is  not  in  its  emploj.  Louis- 
ville Safety  Vault  <fc  2\  Co.  v.  Louisville  it  N.  P. 
Co.  92  Ky.  233,  14:  679 

47.  An  unlawful  act  of  a  person,  if  it 
directly  contributes  to  a  personal  injury  which 
he  sustains,  is  a  cjnclusive  bar  to  a  recovery 
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forsucli  Id  jury  against  another  person  on  the 
^rouDd  of  negligence.  Bi'oschart  y.  Tuttle, 
^9  Conn.  1,  11:  38 

48.  The  franchise  of  a  company  operatiug 
an  electric  street-railway  with  an  assumption 
of  corporate  powers  cannot  be  assailed  by  an 
iDdiyidnal  in  a  suit  to  enjoin  him  from  inter- 
fering with  the  operation  of  the  road.  Wil- 
Hams  ▼.  CitizeM  B.  Co.  IBO  Ind.  71,     15:  64 

49.  It  is  no  defense  to  an  action  for  the  pur- 
chase price  of  a  contract  for  the  sale  of  land, 
that  another  than  the  assignor  was  the  real 
owner  of  such  contract,  wiien  the  assignee  re- 
ceived a  valid  assignment.  Fti'ffutonY.McBean, 
91  Cal.  68»  14:  65 


IL  VmoSf  Choics,  ob  Fobm  of  Bbmbdies. 

a.  In  Qenerdl. 

CO.  The  provision  of  the  Colorado  Corle 
abolishing  the  different  forms  of  actions  does 
not  affect  the  principles  controlling  in  different 
actioDS,  but  they  remain  the  same ;  and  the 
law  to  be  administered  in  each  case  depends  as 
much  as  formerly  upon  its  nature  and  form. 
Omaha  dt  G.  SmdUng  d  E.  Go.  y.  Ta^r,  18 
Colo.  41,  5:  236 

01.  The  distinction  between  legal  and  equi- 
table suits  was  not  abolished  by  Mass.  Btat. 
Id87.  chap.  283,  which  permits  civil  actions, 
eicept  replevin,  to  be  commenced  by  a  bill  or 
petition  which  is  in  the  nature  of  a  declara- 
tioD,  and  by  the  service  of  a  subpcena,  which 
is  in  the  nature  of  a  writ  of  original  summons; 
and  a  suit  brought  xmder  that  statute,  which 
cannot  be  midntained  as  either  the  one  or  the 
other,  cannot  be  maintained  as  partaking  some- 
what of  the  nature  of  both.  Warthington  y. 
Wanng,  157  Mass.  421,  20:  842 

52.  An  action  either  for  the  yalue  of  trees 
destroyed,  or  for  the  injury  to  real  estate  by 
such  destruction,  may  be  brought  by  the 
owner  of  trees  wrongfully  destroyed  by 
another.  Bailey  y.  Chicago,  M,  db  St.  P.  JR. 
ro.  (S.  D.)  19:  658 
Tort  or  assumpsit. 

53.  An  action  of  tort  will  lie  for  a  railroad 
company's  breach  of  its  statutory  duty  to 
stop  at  a  station  for  a  passenger.  Purcell  v. 
Richmond  4b  D.  B.  Co.  108  N.  C.  414, 

12:  113 

54.  An  action  to  recover  a  statutory  penalty 
from  a  telegraph  company  for  undue  delay  in 
transmission  and  delivery  of  a  message  is  not 
an  action  ex  contractu ^  within  the  meaning  of 
the  Georgia  Constitution,  giving  justices' 
coarts  jurisdiction  of  "civil  cases  arising  «c 
tontratiu. "  WeUem  U*  Teleg,  Co  v.  I'ayLor, 
84  Ga.  408,  8:  189 

56.  A  passenger  who  by  mistake  is  given  a 
ticket  for  the  wrong  direction,  and  who  on 
failure  to  pay  his  fare  is  ejected  by  the  con- 
ductor without  unnecessary  force,  has  no  right 
of  action  for  a  tort  against  the  company,  but 
any  cause  of  action  he  may  bring  must  be 
based  on  contract.  MacKay  v.  Ohio  River  R. 
Co.  84  W.  Va.  65,  9:  132 

56.  The  tort  in  conversion  of  goods  may  be 
waived,  and  an  action  brought  against  the 
wrongdoer  upon  an  implied  contract  of  sale. 
Terry  y.  Hunger,  121  N.  Y.  161,  8:  216 
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57.  An  election  to  bring  an  action  ex  eon- 
iraetu  against  one  who  has  converted  property, 
upon  the  implied  contract  of  sale,  precludes  a 
subsequent  action  for  conversion  of  the  same 
property  against  other  persons  who  partici- 
pated in  the  same  acts  which  have  already  been 
treated  as  constituting  a  sale  of  the  property. 

Id. 

58.  The  only  remedies  of  a  servant  wrong- 
fully discharged  are:  either  to  treat  the  contract 
as  continuing,  and  brin^  a  special  action  for 
breaking  it  by  discharging  him, —  which  he 
may  bring  whether  his  wages  are  paid  up  to 
the  time  of  his  discharge  or  not ;  or,  if  his 
wages  are  not  paid  up  to  the  time  of  discharge, 
to  treat  the  contract  as  rescinded  and  sue  upon 
a  quantum  meruit  for  services  actually  ren- 
dered.   Keedy  v.  Long,  71  Md.  885,    5:  769 

59.  An  election  by  a  servant  wrongfully 
discharged,  to  sue  upon  a  quantum  meruit  for 
services  actually  rendered,  is  a  bar  to  a  subse- 
quent action  for  breach  of  the  contract.  Id. 
Bee  also  Judgment,  59. 

b.  Concurrent  or  Ineonsietent;  Effect  of  Elec- 
tion* 

60.  The  exercise  of  an  option  by  the  vendor 
in  a  conditional  st^e,  to  enforce  payment  of  a 
note  giv^n  for  the  purchase  price,  defeats  his 
right  under  the  contract  to  retake  the  property 
upon  default,  although  he  is  unable  fully  to 
collect  the  note  because  of  the  purchaser's  in- 
solvency.    Crompton  v.  Beadi,  62  Conn.  25, 

18:  187 
61.  Hecovering  judgment  for  the  full  amount 
due  on  a  note  and  mortgage,  and  the  issuing  of 
an  execution  thereon  which  is  returned  nuUa 
bona,  win  not  prevent  an  action  for  fraud  in 
obtaining  the  loan.  Union  C.  L,  Ine.  Co.  v. 
Sehcidler,  130  Ind.  214,  15:  89 

62.  An  election  of  remedies  is  not  made  by 
attachment  and  bill  in  chancery  based  on 
fraud  in  procuring  credit  on  a  purchase  by  an 
insolvent  corporation,  so  as  to  defeat  an  action 
on  subsequently  maturing  purchase-money 
notes,  as  the  remedies  are  not  inconsistent,  be- 
ing in  each  instance  for  the  recovery  of  the 
SrTce.  Onmman  v.  Universal  Rubber  Co.  127 
r.  Y.84,  18:91 

68.  Wliere  parties  who  are  entitled  to  re- 
scind a  contract  for  fraud  apply  for  and  obtain 
an  attachment  against  the  other  party  as  their 
debtor,  knowing  of  the  fraud,  they  thereby 
elect  their  remedy  and  waive  the  right  to  disaf- 
firm the  contract ;  and  a  subsequent  discontin- 
uance of  the  attachment  suit  will  not  restore 
such  right,  especially  where,  before  discontin- 
uance, part  of  the  money  levied  on  was  paid 
over  to  them.   Con¥ow  v.  Little,  115  N.  Y.  887, 

5:  693 

64.  Bringing  and  prosecuting  an  action  to 
set  aside  as  fraudulent  his  debtor's  assignment 
for  the  benefit  of  creditors  is  not  such  an  elec- 
tion of  remedies  as  will  debar  a  creditor  from 
sharing  in  a  distribution  of  the  assigned  estate 
made  pending  such  suit.  MiUe  v.  Farklmrgt, 
126N.  Y.  89,  13:472 

65.  A  person  entitled  to  a  savings  bank  de- 
posit which  has  been  paid,  without  authority, 
to  another  person,  has  a  right  of  action  against 
tlie  latter  for  money  had  and  received,  or 
against  the  bank  as  a  debtor  for  the  deposit ; 
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but  by  electing  to  bring  either  action  he  loses 
the  right  to  the  other ;  and  a  judgment  against 
the  person  who  received  the  money,  although 
tmcollectible,  is  a  bar  to  an  action  aeainst  the 
bank.  Ilbwlir  v.  Bowery  Sat,  Bank,  113  N. 
T.  450,  4:  145 

60.  The  filing  and  prosecuting  to  decree  of 
a  bill,  by  the  surviving  members  of  a  partner- 
ship against  the  executor  of  a  deceased  part- 
ner, to  obtain  an  account  and  payment  over 
of  i)laintifl8'  share  of  certain  partnership  assets 
which  came  to  defendant's  hands  as  such  exec- 
utor and  have  been  sold  by  him,  constitutes  a 
ratification  of  such  sale*  and  is  an  election  of 
remedies  which  will  bar  a  subsequent  action  of 
tort  against  the  executor  for  a  wrongful  con- 
version of  the  property.  Bradley  v.  Brigham, 
149  Mass.  141,  8:  507 

67.  Bringing  suit  to  redeem  from  a  fore- 
closure sale  will  constitute  an  election  on  the 
part  of  the  plaintiH  to  affirm  the  sale,  and 
will  preclude  his  insisting  on  its*  invalidity. 
Horn  V.  IndianapolU  ifaL  Bank,  125  Ind. 
881,  9:  676 

68.  Recovering  judgment  against  the  cashier 
of  a  national  bank  on  his  indorsement  of  a  note 
secured  by  a  transfer  of  the  bank's  stock  to 
him  individually,  which  indorsement  and  trans- 
fer were  merely  an  evasion  of  the  law  against 
loans  on  the  security  of  the  stock,  is  not  a  bar 
to  an  action  on  his  bond  for  misappropriating 
the  stock,  as  the  remedies  are  concurrent  and 
not  inconsistent.  WaJden  Nat.  Bank  v.  Birch 
130  N.Y.  221,  14:  211 

60.  The  richt  of  an  administrator  to  recover 
damages  suffered  by  the  intestate  during  his 
life  from  a  personal  injury,  which  action  sur- 
"^yes  under  Mass.  Pub.  Stat  chap.  52,  g  18,  is 
independent  of  the  right  of  action  under  §  17, 
for  the  intestate's  loss  of  life,  to  recover  a  sum 
not  exceeding  $1,000  for  the  widow  and  chil- 
dren or  next  of  kin  ;  and  both  actions  may 
proceed  at  the  same  time,  on  independent 
grounds,  aod  for  different  purposes.  Boum 
V.  Boston,  155  Mass.  844,  16:  366 

70.  A  recovery  for  his  own  personal  in j  uries 
will  not  bar  a  subsequent  action  by  a  man  to 
recover  for  loss  of  the  society  and  services  of 
his  wife,  and  for  expense  in  enectin^her  cure, 
caused  by  the  same  negligent  act  which  caused 
his  own  injuries.  Bkoglund  y.  Minneapolis 
Street  R.  Co.  45  Mhin.  830,  11:  882 

71.  A  creditor  holding  a  note  or  bond  secured 
by  a  mortgage  cannot,  while  prosecuting  an 
action  in  equity  for  foreclosure,  in  which  he 
asks  that  execution  may  be  awarded  to  him 
for  any  balance  left  unpaid  by  the  proceeds  of 
the  sale,  maintain  an  action  ai  law  on  the  note 
or  bond.    Anderson  v.  Pilgram^  80  S.  0.  499, 

4:  806 

c.  Splitting;  Siiceeenve  Suits. 

72.  Where  a  railway  company  unlawfully 
constructs  its  road  in  a  public  street  so  as  to 
interfere  with  the  private  rights  of  abutters,  it 
constitutes  a  continumg  trespass,  for  which 
successive  suits  for  damages  may  be  brought 
so  loDg  as  the  trespass  is  continued,  until  the 
occupation  ripens  into  title  by  prescription. 
Lamm  v.  Chicago,  St.  P.  M,  &  0,  A  Co. 
45  Minn.  71,  10:  268 

73.  An  action  on  a  mortgage  securiDg  notes 


payable  at  different  times,  brought  before 
some  of  the  notes  are  payable,  is  not  a  bar  to- 
a  subsequent  action  on  the  latter  notes.  An- 
derson V.  POgram,  30  8.  C.  409,  4:  80& 
74  An  action  by  other  beneficiaries  for 
injuries  causing  the  death  of  a  person  does  not 
preclude  a  suraequent  action  by  a  child  not 
then  born,  whose  rights  were  not  considered  ii^ 
the  former  action.  Nelson  y.  Qdlveston^  H,  <t 
S.  A.  £.  Co.  78  Tex.  621,                 11:  891 

d.  Joinder^ 
1.  In  Chneral. 

* 

75.  Counts  incase  and  trover  may  be  joined* 
Hayes  v.  Massachusetts  Mut,  Ins.  Co.  125  HI. 
626,  1:  80a 

76.  A  complaint  asserting  rights  in  waters 
upon  one's  land,  and  also  claiming  the  sam& 
rights  under  a  contract,  does  not  combine 
inconsistent  causes  of  action.  Case  v.  Hoffman , 
84  Wis.  488,  80:  40 

77.  A  claim  for  the  reformation  of  a  deed, 
and  one  for  damages  for  breach  of  covenants 
of  the  deed  as  amended,  may  be  joined  in  the 
same  action,  under  Conn.  Gen.  Stat.  §  877, 
providing  that  legal  and  equitable  remedies^ 
may  be  enforced  in  one  action.  Butler  y. 
Barnes,  60  Conn.  170,  18:  87a 

78.  Different  causes  of  action,  whether  legal 
or  equitable,  may  be  united  in  the  same  peti- 
tion, when  connected  with  the  same  subject 
of  action ;  and  in  an  actiou  for  a  nuisance 
plaintiff  may  ask  for  damages  and  for  an  in- 
junction to  restrain  its  continuance.  Paddock 
v.  Somes,  102  Mo.  226,  10:  864^ 

2.  Different  Parties. 

79.  A  joint  deposit  made  by  sureties  to  se- 
cure their  obligation  as  such  is  a  joint  fund 
without  regard  to  the  way  in  wMch  it  was 
made  up,  so  that  on  payment  of  the  obli- 
gation therefrom  their  right  of  action  against 
the  principal  may  be  joint.  Thomas  y.  Garter^ 
68  Yt.  609,  14:  88 

80.  An  action  may  be  maintained  jointly 
against  two  railroad  companies  for  injuries  re- 
ceived in  a  collision  caused  by  the  concurrent 
wrongful  acts  or  omissions  of  both  defendants,, 
although  there  is  no  concert  of  action  or  com- 
mon purpose  between  them.  Flaherty  v. 
No7'them  P.  R.  Co,  89  Minn.  828,         1:  680 

81.  Striking  employes  whose  names  are 
put  by  their  employers  on  a  blacklist  and  sent 
to  other  employers  in  the  same  city,  with 
whom  a  combination  has  been  made  by  an 
agreement  not  to  employ  blacklisted  employes 
of  other  employers,  cannot  unite  in  an  actioa 
against  the  employers ;  but,  if  any  right  of 
action  exists,  it  is  in  favor  of  each  one  separ- 
ately.   WorthingtonY.  Waring,  157  Mass.  421, 

80:  848. 

82.  There  is  no  misjoinder  of  causes  of  action 
where  there  is  but  one  cause  of  action  stated, 
merely  by  stating  that  one  of  the  defendants, 
who  was  the  beneficial  owner  of  the  claim, 
was  made  defendant  because  he  refused  to- 
imite  with  the  plaintiff,  and  asking  that  he  be 
required  to  pay  the  costs  and  expenses.  Cen^ 
tral  City  First  Nat.  BankY.  Hummel,  14  Colo. 
259.  8:  78a 

88.  Several  owners  of  distinct  tenements  may 
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Join  in  a  suit  to  restrftin  a  nuisance,  or  other 
grievance,  which  is  common  to  all  of  them, 
affecting  each  in  a  similar  way,  but  cannot  so 
join  when  the  object  of  the  suit  is  to  restrain 
that  which  does  a  distinct  and  special  injury 
to  each  of  their  properties.  JoneM  v.  Uow" 
hotham  (N.  J.  Err.  &  App.)  47  N.  J.  Eq,  (2 
Dick.)  337,  48  N.  J.  Eq.  (8  Dick.)  811, 

19:  663 

84.  A  nuisance  is  common  to  several  com- 
plaioants  when  it  affects  all  of  them,  not  pre- 
cisely at  the  same  instant  and  in  the  same  de- 
gree, but  at  Uie  same  period  of  time  and  in  a 
similar  way,  so  tliat  the  same  relief  may  be  bad 
in  the  suit,  whether  there  be  one,  two,  or  a 
dozen  plaintiffs.  Id, 

85.  Owners  of  separate  and  distinct  tene- 
ments may  unite  in  an  action  to  restrain  the 
rebuilding,  in  violation  of  a  city  ordinance,  of 
a  structure  partially  destroyed  by  fire,  the  in- 
jury from  which  will  affect  all  of  them  alike. 
Mount  Vernon  First  Nat.  Bank  y.  SarlU  (Ind.) 
129Ind.201,  18:481 

86.  Owners  of  property  assessed  a  propor- 
tionate share  of  the  cost  of  a  sewer  cannot 
unite  in  a  suit  to  enjoin  its  collection  on  the 
groxmd  that,  in  consequence  of  the  location  of 
file  property,  it  cannot  be  benefited  by  the 
sewer.    FtmUen  v.  Portland,  16  Or.  450, 

1:  678 

87.  It  is  not  a  valid  objection  that  property- 
ovners  united  in  seeking  anin junction  against 
the  collection  of  an  asessment  under  a  void 
ordinance.  Although  their  interests  are  dis- 
tinct and  differ  in  extent,  the  cause  is  common 
to  aU,  and  their  respective  remedies  the  same. 

Id, 

88.  Where  an  insurance  company  issues  to 
each  of  ten  persons  as  members  of  a  club,  for 
a  separate  consideration  furnished  b^  each,  a 
certificate  of  insurance  which  provides  that 
upon  the  death  of  either  member  the  company 
will  pay  a  certain  sum  to  his  representatives 
and  to  the  surviving  members  of  the  club, 
share  and  share  alike,  upon  the  death  of  a 
member  either  of  tlie  persons  interested  in  the 
sum  payable  ma^  mamtain  a  separate  action 
for  his  share  without  making  other  persons 
interested  parties  to  the  action.  Emmeluth  v. 
Hffma  Ben.  Aseo,  122  N.  Y.  130,  9:  704 

8.  MultifariousTiess. 

89.  A  bill  is  not  multifarious  because  a 
iarge  number  of  insurance  companies  join  in 
it  to  set  aside  an  award  against  them  all  upon 
a  joint  submission,  for  misconduct  of  the  ar- 
bitrators,  HarWyrd  F,  Ins.  Co.  v.  Bonner 
Mercantile  Co.  (C.  C.  D.  Mont.)  44  Fed.  Rep. 
151,  11:  623 

90.  A  bill  is  not  multifarious,  although  the 
claims  of  the  several  complainants  arose  under 
different  contracts,  if  they  are  pursuing,  upon 
the  same  grounds  and  for  the  same  reasons,  a 
common  trust  fund  in  which  they  are  jointly 
interested.  Langdon  v.  Central  B.  dt  Bkg.  Co. 
(C.  C.  8.  D.  Ga.)37  Fed.  Rep.  449,     2:  120 

91.  A  bill  to  subject  real  estate  of  the  three 
members  of  a  firm  to  the  payment  of  one  judg- 
ment against  the  firm,  and  one  against  two 
partners,  is  not  multifarious  as  to  the  third 
partner,  since  he  is  interested  in  having  the 
real  estate  of  his  partners  subjected  to  the  pay- 
See  Xndes  to  notes  Preceding* 


ment  of  the  firm  debts  rather  than  to  their 
own«    Alexander  v.  Alexander,  85  Ya.  358, 

1:  125 


III.  Parties. 

a.  In  GeneraL 

92.  Where  the  persons  interested  in  a  will  are 
exceedingly  numerous,  all  need  not  be  made 
parties  to  a  bill  filed  for  the  construction 
thereof,  provided  all  possible  interests  are  rep- 
resented.   HUla  V.  Barnard,  152  Mass.  67, 

9:  211 

93.  Where  a  testator  is  shown  to  have  had 
ten  brothers  and  sisters,  although  it  does  not 
appear  what  was  the  number  of  their  children, 
the  children  of  one  of  testator's  nephews  will 
be  permitted  to  contest  the  probate  of  the  will 
on  behalf  of  all  the  testator's  heirs  at  law,  un- 
der Ky.  Civ.  Code,  §  25,  providing  for  suits  by 
one  or  more  of  the  {iersons  interested,  where 
the  parties  are  numerous  and  it  is  impracticable 
to  bring  them  all  before  the  court.  Bandolph 
V.  Lampkin,  90  Ky.  551,  10:  87 

94.  Only  those  who  are  improperly  joined 
as  defendants  can  object  to  the  misjoinder. 
8legel  v.  Herbine,  148  Pa.  286,  16:  647 

95.  One  who  demurs  specially  for  want  of 
proper  parties  in  not  making  him  a  defendant 
thereby    becomes   a   party.     Underwood   v. 
Wood,  98  Ky.  — ,  16:  825 

b.  Bringing  in;  Intervention, 

96.  New  parties  complainant  may  be  ad- 
mitted in  an  equity  proceeding  as  their  inter- 
ests arise,  if  their  admission  does  not  increase 
the  burden  of  the  defense.  Symonds  v.  Jones, 
82  Me.  802,  8:  670 

97.  Bringing  in  one  of  the  beneficiaries  who 
is  a  necessary  party  in  an  action  for  causing 
the  death  or  a  person,  after  the  expiration 
of  the  time  allowed  for  bringing  the  suit,  obvi- 
ates an  objection  fornonjoindcr  of  a  necessary 
party,  although  the  action  as  to  such  party  is 
dismissed  on  a  plea  of  the  Statute  of  Limita- 
tions. East  Line  db  R.R.  R,  Co.  v.  Culberson,, 
72  Tex.  875,  3:  667 

98.  Creditors  whose  attachments  have  been 
dissolved  by  an  assignment  for  benefit  of 
creditors  may  intervene  under  Wash.  Code, 
1881,  §  1997,  in  proceedings  for  the  foreclosure 
of  a  chattel  mortgage  on  the  debtor's  property^ 
to  contest  the  right  to  foreclose  such  mortga&ce 
as  against  their  rights.  Ephraim  v.  KeUeher, 
4  Wash.  243,  18:  604 

c  State;  Officers;  Arbitrators, 

99.  The  objection  that  the  state  is  not  a 
party  to  a  suit  to  restrain  execution  against  the 
property  of  a  canal  company,  and  therefore 
that  the  state's  mortgages  ought  not  to  be  set 
up  to  shield  the  property  against  execution,  is 
not  valid  where  the  state  is  a  party  to  a  suit  in 
which  a  sale  of  the  property  to  satisfy  the 
mortgages  is  made.  Brady  v.  Johnson  (Md.) 
75  m3.  445,  20:  737 

100.  The  attorney-general  is  the  proper  party 
to  represent  the  interests  of  the  public  in  a  suit 
brought  under  Mass.  Pub.  8 tat.  chap.  142, 
§§  14-17<by  the  heirs  and  next  of  kin  of  ade- 
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ceased  person,  to  establish  and  authorize  a 
compromise  between  themselves  and  a  certain 
town  to  which  decedent  bequeathed  property 
in  trust  for  purposes  of  a  public  charity ;  indi- 
vidual inhabitants  of  the  town  liave  no  such 
interest  in  the-subject-matter  that  they  can  be- 
come parties  to  the  proceeding  and  appeal 
from  the  judgment  rendered  therein.  Bur- 
bank  V.  Burhank,  152  Mass.  254,  0:  748 
See  also  supra,  17,  18. 

101.  Under  K  Y.  Code  Civ.  Proc.  §  1926,  the 
town  supervisor  is  the  proper  party  to  present 
and  prosecute  before  the  state  board  of  claims 
a  claim  for  damages  to  a  highway,  caused  by 
the  negligence  of  the  canal  officials.  Bidelman 
V.  Slate,  no  N.  Y.  232,  1:  268 

102.  The  claimant  of  an  office  the  title  to 
which  is  disputed  is  a  necessary  plaintiff  in 
tlie  action,  and  the  officer  de  facto  in  actual 
possession  is  the  necessary  defendant.  Chiil- 
lotie  V.  PoiTiey,  41  La.  Ann.  333,  6:  403 

103.  Tlie  mayor  of  the  city  is  not  a  necessary 
party  to  a  suit  to  set  asicfe  the  water  rates 
established  by  the  board  of  supervisors. 
SpHng  Valley  Waienoorks  v.  San  Frandfteo 
City  &  County,  82  Cal.  286,  6:  756 

104.  Arbitrators  are  not  necessary  parties 
to  an  action  to  set  aside  their  award.  Hart- 
ford F.  Ins.  Co.  v.  Bonner  Mercantile  Co.  (C. 
C.  D.  Mont.)  44  Fed.  Rep.  151,         11:  628 

d.  Beceiver;  Corporation;  Partner;  Carrier. 

105.  An  agent  appointed  in  the  place  of  the 
receiver  of  a  national  banls  is  only  the  succes- 
sor of  the  receiver  in  interest,  and  may  be  sub- 
stituted as  plaintiff  in  a  suit  previously  begun 
by  such  receiver.  McConville  v.  OUmour  (C, 
O.  S.  D.  Ohio)  36  Fed.  Rep.  277,        1:  498 

106.  Tlie  receiver  of  a  railroad  company  is 
not,af  ter  his  discharge, either  a  proper  or  neces- 
sary party  defendant  to  an  action  for  a  rebate 
of  freight  under  a  contract  made  by  him. 
Bayles  v.  Kansas  P.  B,  Co.  2  Inters.  Com. 
Rep.  643, 13  Colo.  181,  5:  480 

107.  W  here  fraudulent  representations  as  to 
the  value  of  property  to  be  furnished  as  part 
of  the  plant  of  a  corporation  to  be  organized 
are  made  to  induce  a  person  to  become  a  stock- 
holder therein,  he,  and  not  the  corporation,  is 
the  proper  party  to  maintain  an  action  for 
such  fraud.  J'eacJiout  v.  Van  Hoesen,  76  Iowa, 
113,  I:  664 

108.  Where  it  is  claimed  thai  certain  persons 
are  unlawfully  claiming  lo  be,  and  are  exer- 
cising the  functions  of,  a  corporation  which 
never  had  an  existence,  such  persons  are  the 
proper  parties  to  be  proceeded  against,  and 
the  alleged  corporation  is  not  a  proper  de- 
fendant.   PeopUy  Attorney-Qeneraly  v.  Stan- 

f<yrd,  77  Cal.  360,  2:  92 

109.  The  joinder  or  nonjoinder  of  a  dormant 
partner  will  not  constitute  any  objection  to  the 
maintenance  of  a  suit  in  any  manner  whatever. 
Smith  V.  Ayrault,  71  Mich.  475,  I:  31 1 

110.  A  carrier  liable  for  the  destruction  of 
cotton  in  the  hands  of  a  compress  company  as 
its  agent  is  a  necessary  party  to  an  action  by 
the  owner  of  the  cotton  to  recover  from  the 
company  for  its  breach  of  a  contract  with  the 
carrier  to  procure  insurance  on  the  cotton. 
Deming  v.  MercJiants  Cotton-Press  dt  S.  Co. 
^OTen'n.  306,  13:  618 


e.  Trtists. 
See  also  infra,  133. 

111.  In  a  suit  to  declare  railroad  mortgage 
bonds  void,  the  bondholders  must  be  made 
parties,  and  the  trustees  of  the  mortgage  can- 
not be  made  defendants  as  their  representa* 
tives.  Hai^shurg  d  E.  B.  Co.'s  Appeal  (Pa.) 
(Not  to  be  Rep.)  1:  230 

112.  The  person  in  whom  the  legal  title  to 
property  is  vested  in  trust  for  a  married  wo- 
man is  a  necessary  party  to  a  bill  seeking  to 
charge  the  property  with  the  paj'ment  of 
money  paid  to  her.  Prentiss  v.  Paisley,  25 
Fla.  927.  7:  640 

113.  The  issue  of  a  woman  has  not  a  vested 
interest  in  real  estate  devised  in  trust  during 
her  life  to  apply  the  income  to  her  use,  and 
upon  her  death  to  convey  to  her  issue  if  she 
leaves  any  surviving,  in  such  shares  as  she 
shall  appoint,  otherwise  to  them  in  equal 
shares  per  stirpes,  and  if  she  leaves  none  then 
to  other  persons,  which  will  make  such  issue 
necessary  parties  to  a  suit  against  the  trustees, 
as  the  latter  take  the  title  in  fee.  Green  v. 
Grant,  143  111.  61,  18:  881 

114.  The  beneficial  owner  of  a  claim,  who  was 
also  a  party  to  the  contract  upon  w^hich  the 
action  is  based  and  which  is  brought  by  one 
holding  the  legal  title  to  it  as  the  *'rea1  party 
in  interest,"  is  properly  joined  as  defendant 
when  he  refuses  to  unite  with  the  plaintiff. 
Central  City  First  Nat.  Bank  v.  Hummel.  14 
Colo.  259,  8:  788 

115.  An  action  against  cestuis  que  trust  may 
be  maintained  without  having  any  trustee  as 
a  party,  where  there  is  a  vacancv  in  the  trus- 
teeship.   Hughes  v.  Brown,  88  'f  enn.  578, 

8:  480 

1 16.  The  dismissal  of  a  bill  to  set  aside  a  will 
is  proper  as  to  a  defendant  named  in  the  will 
as  executor  and  also  appointed  thereby  as 
trustee,  with  legal  title  to  certain  lands,  where 
he  refuses  to  act  either  as  executor  or  trustee, 
and  files  a  disclaimer  of  any  interest  in  the 
estate.     Campbell  y.  CampbeU,  130111.  466, 

6:  167 

1 17.  In  an  action  by  a  creditor  to  set  aside  an 
assignment  for  fraud,  the  trustee  and  one  pre- 
ferred creditor  cannot  object  because  the  per- 
sonal representative  of  another  preferred  cred- 
itor, who  has  died  pending  the  action,  is  not 
brought  in  as  a  party  defendant.  Hancock  v, 
Wooten,  107  N.  C.  9,  11:  466 

f.  Husband  and  Wife, 

118.  A  married  woman  may  sue  for  in- 
iuries  to  her  person  without  joining  her  hus- 
band, where,  without  her  fault,  he  has  de- 
serted her  and  left  the  state  without  intention 
of  returning.     Wolf  v.  Bauereis,  72  Md.  481, 

8:  680 

119.  A  husband  and  wife  may  maintain  a 
joint  action  for  the  breach  of  a  contract  made 
with  them  jointly,  by  which  a  third  person 
undertakes  to  take  charge  of  and  safely  keep 
the  remains  of  their  deceased  child  until  they 
are  ready  to  inter  the  same.  Benihan  v. 
Wright,  125  Ind.  636,  9:  514 

120.  The  husband  is  not  a  necessary  party 
to  an  action  by  his  wife  against   another 
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woman  for  alienating  his  affections.     Foot  v. 
Card,  58  Conn.  1,  6:  829 

]3l .  The  wife  of  a  tenant  in  common  is  not 
a  ne^-'csary  party  in  the  suit  for  partition. 
IL-lUu  V.  (?//»«??•,  86  8.  C.  404.  16:  776 

122.  A  husband  and  wife  cannot  in  a  joint 
action  recover  the  proceeds  of  the  wife's  in- 
dinJaal  property.  Ihnahue  v.  Hubbard,  154 
Mass.  537,  14:  128 

123.  A  wife  may  be  given  judgment  on  strik- 
ing out  the  name  of  her  husband  as  coplaiutiff 
m  an  action  by  them  jointly  to  recover  the 
proceeds  of  her  individual  property.  Id. 


g.  Ca9e»  as  to  Beal  Estate, 
See  also  ^i>ro,  112,  118,  121. 


124.  The  living  owners  of  an  estate  In  whom 
is  vested  the  whole  estate  subject  only  to  the 
contingency  that  other  persons  may  be  bom 
who  will  have  an  interest  therein  represent  the 
whole  cst'ite  for  all  purposes  of  any  litigation 
in  reference  thereto  and  affecting  the  jurisdic- 
don  of  the  courts  to  deal  with  the  same,  and 
stand,  not  only  for  themselves,  but  also  for 
the  persons  unborn.    Kent  v.   St.  Jlichaers 

Church,  136  N.  Y.  10,  18:  381 

125.  The  heirs  of  the  owner  of  a  building 
who  dies  before  the  filing  oF  a  lien  thereon  are 
necessary  parties  to  the  proceeding.  Hughes 
V.  Ibrgersan  (Ala.)  16:  600 

]  26.  Heirs  entitled  to  a  third  of  certain  lands, 
who  claim  no  more  than  tliat  part,  which  is  set 
off  by  metes  and  bounds,  may  sue  therefor 
without  joining  other  heirs,  where  the  latter 
have  already  received  a  conveyance  of  a  part, 
equivalent  to  their  share.  McQuerry  v.  G^illi- 
land,  89  Ky.  4B4,  *  7:  464 

127.  The  grantor  in  a  deed  given  only  as  se- 
curity is  not  a  necessary  party  to  a  suit  by  his 
grantee  against  a  purchaser  from  the  latter 
without  notice  of  the  original  grantor's  rights, 
to  set  aside  the  deed  from  the  grantee  on  the 
CTound  of  fraud  in  procuring  it.  Gruber  v. 
Baker,  20  Nev.  458,  9:  802 

128.  Devisees  named  in  their  mother's  will 
which,  by  reason  of  a  contract,  she  is  not  per- 
mitted to  change,  have  such  a  vested  interest 
in  the  real  estate  devised,  during  her  lifetime, 
that  they  are  proper  parties  to  bring  an  action 
to  set  aside  convej'ances  made  by  her  in  viola- 
tion of  the  contract.  Carmichael  v.  Carmichael, 
72  Mich.  76,  1:  596 

129.  The  owner  of  a  lot  sold  jointly  with  those 
of  another  person  for  an  assessment  cannot  be 
joined  as  defendant  with  the  city  in  an  action 
bj  the  other  person  to  recover  money  paid  by 
the  lutter's  agent  to  redeem  all  the  lots  from 
the  sale,  in  the  mistaken  belief  that  they  all 
belonged  to  his  principal.  Langevin  v.  St. 
Paul,  49  Minn.  189,  16:  766 

130.  After  a  decree  of  partition  and  a  sale  of  a 
portion  of  the  land,  a  widow  who  consents  to 
the  decree  and  sale  may,  where  she  elects  to 
lake  her  dower  interest  in  money,  establish 
her  rights  by  cross-bill  without  making  the 
partition  purchasers  parties.  Hart  ▼.  Burrh, 
130IIL426,  6:871 

See  Index  to  Notes  Preceding^ 


lY.  Abatemeint. 


a.  In  General;  Pendency  of  Prior  Action. 
See  also  supra  ^  71. 

131.  A  disability  of  the  plaintiff  to  sue  is 
waived  by  failure  to  file  a  plea  in  abatement 
or  to  take  a  special  exception.  MiMouri  P, 
R.  Go.  V.  CulUrs,  81  Tex.  382,  18:  642 

132.  A  right  to  recover  for  injuries  to  real 
property  is  not  affected  by  its  sale  after  com- 
mencement of  the  action.  Seymour  v.  Gum- 
mins,  119  Ind.  148,  5:  126 

133.  Where  a  citizen  or  citizens  of  one  state 
sue  in  equity  citizens  of  other  states,  to  enforce 
a  trust,  in  the  district  where  the  property  in 
controversy  is  situated,  and  of  which  one  or 
more  of  the  defendants  is  or  are  inhabitants, 
the  suit  docs  not  abate  by  reason  of  the  non- 
residency  of  some  of  the  defendants;  but  the 
nonresident  defendants  who  have  been  proper- 
ly served  by  publication  or  otherwise,  and  whc 
shall  fail  to  appear,  are  nevertheless  bound. 
Langdon  v.  Gentral  R.  <fe  Bkg.  Go,  (C.  C.  S. 
D.  Ga.)37  Fed.  Rep.  449,  2:  120 
Pendency  of  prior  action, 

134.  The  mere  pendency  of  a  suit  against 
the  lessee  of  a  wharf,  for  mjurles  caused  by 
its  defective  condition,  will  not  abate  a  subse- 
quent suit  against  the  owner  of  the  wharf. 
StaU,  Basils,  v.  Boyce,  72  Md.  140,       7:  272 

185.  To  prevent  abatement  of  an  action  on 
purchase-money  notes  it  may  be  shown  that  a 
prior  attachment  and  a  bill  in  chancery  for  the 
recovery  of  the  debt  had  been  respectively  dis- 
continued and  unproductive.  Grossman  v. 
Universal  Rubber  Go.  127  N.  Y.  84,      18:  91 

136.  The  pendency  of  a  former  suit  for  the 
same  cause  of  action  is  not  a  ground  for  the 
abatement  of  an  action,  unless  the  prior  and 
subsequent  actions  are  both  pending  in  the 
same  jurisdiction.  O'Reilly  v.  .New  York  db 
N.  K  R.  Go.  16  R.  I.  888,  6:  719 

137.  The  pendency  of  an  action  in  another 
state  between  the  same  parties  and  for  the 
same  cause  does  not  abate  another  suit. 
Douglass  v.  Phcsnix  Ins.  Go.  138  N.  Y .  209, 

20:  118 

135.  Garnishment  proceedings  pending  in  an- 
other state  are  not  ground  for  abatement  of  an 
action  for  the  ^arnisheed  debt,  if  no  jurisdic- 
tion was  acquired  in  the  garnishment  pro- 
ceedings. Id. 

139.  The  pendency  of  a  prior  action  by  at- 
tachment in  another  state,  which  binds  the 
debt,  may  be  set  up  by  way  of  defense  to  a 
suit  by  the  defendant  in  the  attachment  in  the 
state  of  Minnesota  to  recover  the  same  debt. 
Harcey  v.  Great  NorUiern  R,  Go,  50  Minn. 
405,  17:  84 

b.  By  Death. 

140.  An  action  against  a  railroad  company  for 
personal  injuries,  pending  when  the  Georgia 
Act  of  Nov.  12,  1889,  amending  Ga.  Code, 
g  2967,  was  passed,  does  not  abate  upon  the 
death  of  the  plaintiff;  nor  is  that  Act,  as  ap- 
plicable to  actions  pending  at  the  time  of  its 
passage,  unconstitutional.  PrMiardv.  Savan- 
nah Street  &  R.  R.  Go.  87  Ga.  294,    14:  721 

141.  A  cause  of  action  for  personal  injuries 
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does  not  survlYe  at  common  law;  and  the  ad- 
ministrator of  the  injured  person  cannot  main- 
tain an  action  in  Rhode  Island  for  injuries  oc- 
curring in  Massachusetts,  unless  there  is  a 
Massachusetts  statute  nroviding  for  the  survi- 
val of  such  action.  &ReiUy  v.  New  York  d 
JV.  B.  JR.  Co.  16  R.  I.  888,  B:  864 

142.  A  personal  action  under  the  Tennessee 
Code  is  not  abated  by  the  death  of  a  party,  ex- 
cept when  it  affects  the  character  of  theplain- 
tiff.  Warren  Y,  Furstenheim  (0.  C.  W.  D. 
Tenn.)  85  Fed.  Rep.  691,  Is  40 

143.  While  the  nghtto  revive  an  action  ma 
Federal  court  is  made,  by  U.  6.  Rev.  Stat. 
g  955,  to  depend  upon  the  survivability  of  the 
cause  of  action,  these  courts  are  bound  by  a 
local  law,  such  as  that  of  Tennessee,  which 
saves  an  action  already  commenced,  although 
the  right  of  action  would  not  have  survived 
except  for  the  previous  commencement  of  the 
suit.  Id. 

144.  Under  the  Tennessee  Code  the  surviva- 
bility of  a  cause  of  action  in  all  cases,  except 
for  an  injury  resulting  in  death,  remains  as  at 
common  law,  unless  an  action  has  already  been 
brought  before  a  death  which  would  other- 
wise abate  the  cause  of  action.  Id. 

145.  The  liability  of  aperson.under  the  Penn- 
sylvania Act  of  1855,  for  causing  the  death 
of  another  by  unlawful  violence  or  negligence, 
does  not  survive  against'  his  administrator. 
Moe  V.  8milej/n  125  Pa,  186,  3:  841 

146.  The  provision  of  Pa.  Const  art.  3,  §  21, 
that  in  case  of  Injuries  resulting  in  death  the 
right  of  action  shall  survive,  saves  the  cause 
of  action,  but  not  the  liability.  Id. 

147.  An  action  for  breach  of  contract  of  mai  - 
riage  and  seduction  necessarily  tenders  an  is- 
sue as  to  the  plaintiff's  character,  and  is  with- 
in the  exception  of  Mill.  &  V.  (Tenn.)  Code, 
g  8560,  which  provides  that  actions  shall  not 
abate  by  the  death'  of  either  party,  except  ac- 
tions *  'for  wrongs  affecting  the  character  of  the 
plaintiff."     Week$  ▼.  BusseU,  87  Tenn.  442. 

8:  212 

148.  The  right  of  action  to  cancel  a  marriage 
contract  which,  if  genuine  and  followed  by 
the  requisite  consummation  to  make  it  opera- 
tive, would  create  rights  in  the  property  of  the 
Sieged  husband,  survives  to  his  executor  or 
administrator.  Sharon  v.  Terry  (C.  C.  N.  D. 
Cal.)  13  Sawy.  887,  I:  672 

149.  The  transfer  of  the  property  of  the  plain- 
tiff in  a  suit  to  cancel  a  forced  marriage  con- 
tract, while  such  suit  is  peuding,does  not  abate 
it  if  the  plaintiff  retain  a  right  during  his  life 
to  claim  the  rents  and  profits  thereof;  and  the 
purchasers  or  beneficiaries  under  such  transfer 
are  entitled  to  the  benefit  of  the  decree  ren- 
dered in  such  suit  canceling  the  contract,  to 
protect  the  property  from  claims  made  under 
or  by  virtue  of  it.  Id. 

150.  A  suit  for  a  tort,  brought  against  a  wife 
and  her  husband  jointly,  does  not  abate  as  to 
her  in  consequence  of  his  death  during  its 
pendency.    Baker  v.  Bradinj  16  R.   I.  635, 

6:  718 

151.  An  action  for  damages  by  fraudulently 
inducing  plaintiff  to  take  a  lease  of  unhealthy 
premises  survives  after  defendant's  death. 
Ctitter  V.  llamlen,  147  Mass.  471,  1:  420 

152.  The  death  of  one  of  two  physicians  sued 


as  partners  in  an  action  for  damages  for  un- 
skillful treatment,  and  the  abatement  of  the 
action  as  to  him,  does  not  abate  it  as  to  the  sur- 
vivor. Hue  V.  Lowrey,  122  Ind.  225.  7:  90 
158.  A  stockholder's  liability  to  creditors  for 
failure  to  make  and  record  the  certificate  of 
payment  of  all  the  capital  stock,  as  required 
by  the  New  York  Act  of  1875,  is  not  penal, 
and  survives  his  death.  Cochran  y.  Matthien- 
aen,  119  N.  Y.  899,  7:  568 

154.  A  cause  of  action  accruing  during  the 
lifetime  of  decedent,  which  is  survivable,  sur- 
vives to  his  personal  representatives,  and  not 
to  his  heirs.  Seynwur  v.  Cummins,  119  Ind. 
148,  6:  12S 

155.  The  negligent  act  of  a  driver  in  running 
over  a  person  is  not  a  trespass  or  assault  and 
battenr,  within  the  meaning  of  a  statute  which 
provides  that  a  right  of  action  for  personal  in- 
jury  will  survive,  except  certain  actions  in- 
cluding that  of  assault  and  battery.  Perkins 
V.  Stein,  94  Ky.  — ,  20:  861 

c.  Bevival, 

156.  After  the  death  of  an  administrator  suing 
in  his  own  name  in  a  foreign  state  upon  a 
judgment  obtained  in  the  state  of  his  appoint- 
ment, the  suit  may  be  revived  in  the  name  of 
his  administrator  appointed  under  the  laws  of 
the  foreign  state.  Tittman  v.  Thornton  (Mo.) 
107  Mo.  500,  *    16s  410 


V.  Yesve. 

157.  The  word  ''trespass"  in  Texas  statutes 
allowing  an  action  for  trespass  to  be  brought 
in  the  county  where  it  was  committed,  or 
where  the  de^ndant  has  hisdomicii,  includes 
actions  of  trespass  on  the  case.  Hill  v.  Kim- 
beU,  7Q  Tex.  210,  7:  618 

158.  An  action  for  trespass  upon  lands  in 
another  state  cannot  be  brought  in  Massachu- 
setts by  trustee  process,  under  Mass.  Pub.  Stat. 
chap.  188,  §§  1, 8, authorizing  personal  actions^ 
including  trespass  ^uare  elaueum,  to  be  brought 
by  trustee  process  m  the  county  of  the  trustee's 
residence  or  place  of  business.  The  statute  did 
not  give  a  new  jurisdiction  or  make  local  ac- 
tions transitory,  but  related  merely  to  process 
in  cases  which  the  parties  were  entitled  to 
bring,  and  to  the  venue  of  actions  brought  by 
the  process  specially  authorized.  AUin  v. 
Connecticut  River  Lumber  Co.  150  Mass.  560, 

6:  416 
150.  An  action  to  enforce  specific  performance 
of  a  contract  for  the  sale  of  land  need  not  be 
brought  in  the  county  in  which  the  land  is  sit- 
uated, under  a  statute  which  requires  actions 
to  be  so  brought  which  are  for  the  recovery  of, 
for  the  possession  of,  for  the  partition  of,  for 
the  foreclosure  of  a  mortgage  on,  or  for  the 
determination  of  all  questions  affecting  the  ti- 
tles of,  or  for  any  injuries  to,  real  property. 
Morgan  v.  BeU,  3  Wash.  554,  16:  614 

160.  A  railroad  company,  b^  appearing  for 
any  other  purpose  than  to  object  to  jurisdio- 
tion,  submits  itself  to  the  jurisdiction  of  the 
court,  and  waives  an  objection  that  the  action 
is  brought  in  the  wrong  county,  contrary  to- 
Ohio  Rev.  Stat.  §  5027.  Ohio  8.  B.  Co.  v. 
Morey,  47  Ohio  St.  207,  7:  701 

See  Index  to  Notes  Preoedinff. 
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161.  Administration  in  one  county  will  not 
prevent  an  administrator  of  a  stockholder 
from  being  joined  as  defendant  in  anotlier 
county  in  a  suit  in  equity  to  enforce  the  liabil- 
ity of  stockholders.  Hamilton  v.  Jackson  (Pa.) 
144  Pa.  84,  18:  779 

102.  A  stipulation  for  the  removal  of  a  cause 
to  another  county  waives  an  objection  that  it 
was  not  brought  in  the  proper  county.  Oay 
V.  Brierfidd  Coal  &  L  (7^.94  Ala.  303,  16:  664 
Criminal  cases. 

163.  The  present  Constitution  of  Illinois, 
giving  the  accused  in  criminal  prosecutions  a 
right  to  trial  **by  an  impartial  jury  of  tlie 
county  or  district  in  which  the  offense  is  al- 
leged to  have  been  committed/*  gives  the  Gen- 
eral Assembly  authority  to  provide  in  its  dis- 
cretion for  the  presentment  of  indictments  in 
which  the  allegation  as  to  the  vicinage  of  the 
offense  may  notbeinaccoidancewith  the  actual 
fact,  and  therefore  for  trial  in  a  county  other 
than  that  in  which  the  offense  was  commit- 
ted.    Watt  V.  PeopU,  126  HI.  9,  1:  408 

164.  The  provision  of  the  California  Con- 
stitution, that  *Hhe  right  of  trial  by  jury  shall 
be  secured  to  all  and  remain  inviolate/'  con- 
fers upon  a  prisoner  the  common-law  right  to 
have  the  jury  selected  from  the  county  where 
the  offense  is  supposed  to  have  been  commit- 
ted; and  Cal.  Pen.  Code,  §  1033,  providing  for 
a  change  of  venue  without  defendant's  con- 
sent, on  application  of  the  district  attorney, 
if  no  jury  can  be  obtained  in  the  county  where 
the  action  is  pending,  is  therefore  unconstitu- 
tional.   People  V.  P&well,  87  Cal.  348,  11:  76 

165.  An  application  by  the  district  attorney 
for  change  of  venue  because  a  fair  and  im- 
partial Jury  cannot  be  obUined,  without 
showing  that  no  jury  can  be  obtained,  does 
not  make  a  case  for  change,  imder  Cal.  Pen. 
Code,  g  1033,  although  the  application  would 
be  sufiicient  if  made  by  the  defendant.       Id. 


YI.  Dismissal. 
Of  Party,  see  «wpra,  123. 

166.  The  filing  of  a  paper  stating  that  an 
action  is  dismissed  does  not  take  away  juris- 
diction of  tlie  court  until  entry  of  a  judgment 
of  dismissal.      Barnes  v.  Barnes^  95  Cal.  171, 

16:  660 

167.  An  action  commenced  by  collusion, 
without  any  real  controversy,  will  be  dis- 
missed. Haley  v.  Eureka  County  Bank,  21 
Xev.  127,  18:  815 

168.  A  judgment  by  default  and  the  assign- 
ment thereof  will  not  prevent  dismissal  of  the 
suit  as  collusive.  Id, 


ACT  OF  GOD. 


As  Relieving  from  Contract,  see  Contracts, 

278,  282. 
Presumption  as  to,  see  Etidenor.  182. 
As  Proximate  Cause,  see  Pboximata  Cause, 

19. 

1.  A  flood  which  no  human  power  could 
stay  and  no  foresight  or  prudence  anticipate  is 

IndAX  to  Hotvs  Fareeedlni^* 


an  act  of  God  which  will  relieve  a  carrier  who 
is  free  from  negligence  from  liability  for  dam- 
age by  the  flood  to  goods  in  his  custody, 
Sinith  V.  Weaiei'n  B.  of  Ala.  91  Ala:  455, 

11:  619 

2.  The  Johnstown  flood  of  1889,  which  was 
of  such  extraordinary  character  that  a  party 
was  not  bound  to  anticipate  or  provide  against 
it  and  which  came  with  such  suddenness  and 
power  that  escape  from  it  was  impossible, 
was  an  inevitable  accident  or  act  of  God  in 
respect  to  the  loss  of  baggage  on  a  railroad 
train,  where  utmost  care  was  exercised  by  the 
agents  and  employes  of  the  carrier  to  escape 
the  dangers  of  nrhich  they  had  knowledge  or 
reasonable  ground  to  apprehend.  Ijong  v. 
Penmylmnia  B,  Co.  147  Pa.  343,       14:  741 

8.  The  loss  of  whiskey  on  a  train  wrecked 
by  a  flood  cannot  be  attributed  to  an  inevit- 
able accident,  so  as  to  relieve  the  carrier  from 
liability,  where  the  whiskey  was  not  destroyed 
by  the  flood,  but  part  of  it  was  stolen  without 
any  attempt  of  the  trainmen  to  prevent  it,  and 
the  remainder  destroyed  by  a  volunteer  guard 
of  citizens  in  order  to  prevent  it  from  falling 
into  the  hands  of  the  cfangerous  class  of  men 
who  were  determined  to  capture  it.  Lang  v. 
Pennsylvania  B,  Co.  154  Pa.  842,      20:  360 

4.  An  extraordinary  and  unprecedented 
storm,  flood,  or  other  unavoidable  casualty 
caused  by  the  hidden  forces  of  nature,  un- 
known to  conunon  experience, and  which  could 
not  have  been  reasonably  anticipated  by  that 
degree  of  engineering  skill  and  experience 
required  m  the  prud(^nt  construction  of  a  rail- 
road, must  be  regarded  as  an  unavoidable  ac- 
cident, or  act  of  God,  which  will  not,  by  caus- 
ing a  washout  of  a  railroad  culvert,  make  the 
railroad  company  liable  for  the  damages. ; 
Libby  v.  Maine  C.  B,  Co,  85  Me.  34,  80:  812  I 

5.  An  extraordinary,  unprecedented  storm 
which  came  suddenly  and  lasted  about  two 
hours,  causing  the  washout  of  a  railroad  cul- 
vert which  was  insufficient  to  carry  off  one 
third  of  the  water  which  fell,  altliough  it  had 
proved  sufficient  for  more  than  forty  years, — 
is  to  be  regarded  as  an  act  of  God.  Id. 

6.  Overflow  of  water  obstructed  by  a  dam 
across  an  abandoned  river-bed  which  was 
lawful  when  built,  is  to  be  laid  to  the  account 
of  Providence,  and  not  to  the  hand  of  man, 
if  it  would  not  have  happened  except  for  the 
filling  up  of  the  new  channel  of  the  river  by 
natural  causes.  Payne  v.  Kansas  City,  St,  J. 
i&  C.  B,  B.  Co,  112  Mo.  6,  17:  628 

7.  The  burning  of  a  hotel  cannot  be  attrib- 
uted to  an  irresistible  superhuman  cause, 
where  the  origin  of  the  fire  is  not  shown  ex- 
cept that  it  broke  out  in  a  room  contniuing 
nothing  but  batteries  which  supplied  the 
place  with  electricity.  Fay  v.  Pacific  Imp. 
Co,  93  Cal.  253,  16:  188 

8.  An  injury  is  not  attributable  to  an  act 
of  God,  but  to  neglect,  where  it  is  caused  by 
the  fall  of  a  sign  m  a  wind  such  as  might  be 
expected  in  the  regular  course  of  the  seasons. 
St.  Louis,  L  db  M.  S.  B.  Co.  v.  Hopkim,  54 
Ark.  209.  12:  189 


ACTRESS. 


Inducing  Breach  of  Contract  by,  see  Masteb 
AND  Sekvant.  11. 
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ADDITIONAL  SERVITUDE.  ADMISSIONS. 


Bee  Eminent  Domain,  IV. 


ADEMPTION. 

Of  Legacy,  see  Wills,  174-179. 


ADJOURNMENT. 


See  Continuance  and  Adjournment. 
By  Representative  Body,  see  Paiu-iamentary 
Law,  13-15. 


ADMIRALTY. 


1,  Tlie  United  States  courts  as  courts  of 
admiralty  bave  jurisdiction  of  all  cases  of  ad- 
miralty cognizance  when  tlie  thing  or  parties 
are  within  the  reach  of  their  process,  without 
reference  to  the  nationality  of  either.  The 
City  of  Carlisle  (D.  C.  D.  Or.)  14  Sawy.  179, 

6:  52 

2.  The  admiralty  and  maritime  juiisdiction 
of  the  United  States  courts  extends  to  contro- 
versies arising  out  of  contracts  for  the  ship- 
ment of  merchandise  upon  the  high  seas 
between  ports  of  the  same  state.  Otnlxlen  v. 
Pacific  Coast  8.  8.  Co.  94  Cal.  470,     18:  8S1 

8.  Waters  of  a  river  which  can  be  used  by 
vessels  only  for  the  transportation  of  persons 
and  property  between  different  places  in  the 
same  state  are  not  within  the  maritime  juris- 
diction of  the  United  States.  Com,  y.  King, 
150  Mass.  221,  5:  636 

4.  Admiralty  has  no  jurisdiction  of  an  in- 
jury to  a  swing  bridge  turning  on  its  centre, 
which  rests  upon  a  stone  pier  constructed  upon 
the  bed  of  a  river,  caused  by  vessels  navigat- 
ing Uie  river.  Tlie  Curtis,  Toe  Camden,  aMThe 
Welcome  (D.  C.  E.  D.  Wis.)  87  Fed.  Rep.  705, 

8:  711 

5.  A  state  statute  creating  a  lien  for  all  in- 
juries done  by  vessels  to  persons  or  property 
cannot  give  jurisdiction  in  admiralty  for  in- 
juries the  consummation  and  substance  of 
which  are  on  the  land.  Welbame  (D.  C.  E.  D. 
Wis.)  87  Fed.  Rep.  705,  3:  711 

6.  An  affidavit  oa  behalf  of  respondents 
cannot  be  considere^on  a  hearing  on  an  ex- 
ception to  a  libel.  Prince  Steam  Shipping  Co, 
V.  Le/imann  (D.  0.  S.  D.  N.  Y.)  89  Fed.  Rep. 
704,  6:  464 

7.  The  joinder  of  causes  of  suit  not  enu- 
merated in  Admiralty  Rules  12  to  20  inclusive 
is  not  governed  thereby,  but  by  Rule  46;  and 
where  the  facts  in  a  case  establish  a  liability 
agtiinst  the  master  and  a  lien  on  the  ship  for 
the  same  claim,  such  liability  and  lien  may  be 
enforced  in  one  libel.  The  City  of  CarUsfe 
(D.  C.  D.  Or.)  14  Sawy.  179,  5:  52 


Oral  Evidence  of,  see  Evidence,  256. 

As  Evidence,  see  Evidence,  266,308,  529>585w 

In  Pleadings,  see  Pleading,  47-56. 

Of  Counsel,  see  Trial,  65.    • 


ADOPTION. 


For  Adopted  Child  as  Heir,  see  Descent  ani> 

DlSTKIBUTION,  8-14. 

Of  Child,  tee  Pahent  and  Child,  12-23. 


ADULTERY. 


As  a  Defense  to  Crime  of  Abandonment,  see 

Abandonment,  2. 
Justification  of  Assault  by  Husband,  see 

Assault  and  Battery,  15. 
Affecting  Right  to  Claim  Widow's  Share, 

see  Descent  and  Distribution,  16. 
Affecting  Dower  Right,  see  Dower,  28- 

30. 
Affecting  Alimony,   see  Husband  ani> 

Wipe,  162,  169. 
Ground  for  Divorce,  see  Husband  and^ 

Wife,  142-146. 


ADVANCEMENTS. 

To  Adeem  Legacy,  see  Wills,  176. 

1.  The  net  amount  received  on  life  insur- 
ance policies  after  the  death  of  the  insured  is 
the  amoimt  which  can  be  charged  as  an  ad- 
vancement to  the  child  of  the  insured,  who  re- 
ceives it.     Cazassa  y.  Cazassa,  92  Tenn.   596, 

20:  ITS 

2.  Insurance  taken  out  by  a  father  in  the 
name  of  a  child,  or  in  his  own  name  and 
transferred  to  the  child,  constitutes  an  ad- 
vancement for  which  the  child  must  account 
in  the  settlement  of  the  father's  estate.        IcL 


ADVERSE  POSSESSION. 

I.  What  Constitutes. 

a.  In  Oenerdl, 

b.  On  Boundary^ 

c.  Color  ^  Title, 

d.  As  to  Highway,  Ca  naX,  and  Tide  Land, 

e.  As  to  Doioer;  Mortgage  or  Trust, 

f.  As  to  Cotenants, 

g.  As  to  Remaindermen, 

II.  Effect. 

As  Creating  Cloud  on  Title,  see  Cloud  on 

Title,  12-14. 
Affecting  Purtition,  see  Partition,  7,  8. 
To  Give  Title  to  Vendor,  see  Vendor  and 

Purchaser,  30. 


I.  What  Constitutes. 

a.  In  Oenerdl. 

1.  The  possession  of  a  tenant  beyond  the 
boundaries  of  the  land  contained  in  the  lease, 
even  if  he  believes  that  he  is  occupying  only 

See  Index  to  Notes  Preceding. 
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15 


the  land  demised,  will  not  be  the  possession 
of  the  landlord,  if  the  latter  never  had  posses- 
sion of  the  land  or  claimed  it.  Holmes  v.  Tar- 
ners  FaUs  Lumber  Co.  150  Mass.  535,  6:  283 

2.  A  purchase  by  a  public  corporation  or- 
ganized in  perpetuity,  of  lands  to  be  devoted 
to  the  burial  of  the  dead,  followed  by  enclos- 
ing, improving,  and  la}ring  out  the  land  in  such 
manner  and  devoting  it  to  such  use  as  is  ut- 
terly inconsistent  with  every  other  claim  of 
title,  is  a  termination  of  the  joint  agency  of 
the  heirs  to  whom  the  lands  descended,  and 
constitutes  such  an  ouster  as  will  give  title  by 
adverse  possession  after  the  expiration  of  the 
statutory  period.  Baker  v.  Oakwood,  123  N. 
Y.  16.  10:  387 

8.  To  constitute  adverse  possession  sufficient 
to  defeat  the  legal  title,  the  possession  must  be 
actual,  visible,  exclusive,  and  hostile  in  its  in- 
ception, ani  so  continued  for  the  period  of 
twenty  years.  It  need  not  be  under  a  rightful 
claim,  or  under  a  muniment  of  title,  nor  need 
there  be  oral  declaration  of  a  claim,  if  the  proof 
of  acts  on  the  part  of  the  party  in  possession 
clearly  indicates  such  claim.  lUinois  G.  B. 
Co.  V.  Houghton,  126  111.  233,  1:  213 

4.  A  grantee  may  perfect  his  title  to  land 
convey^  to  him  by  deed  by  the  attorney  in 
fact  of  one  of  "two  joint  owners,  by  being  in 
exclusive  possession  of  and  openly  asserting  ti- 
tle to  the  whole  tract  for  ten  years,  providing 
the  heirs  or  vendees  of  the  other  joint  owner 
assert  no  claim  thereto  within  that  time.  Har- 
vey Y.  Briggs,  68  Miss.  60,  10:  62 

5.  Detached  occupation  of  portions  of  cer- 
tain property  by  different  people  not  holding 
under  the  paper  title  and  not  contiguous  in 
point  of  time  constitutes  merely  a  series  of  in- 
dependent trest)asses,  and  cannot  give  title  by 
adverse  possession.  PitUiburgh,  Ft.  W.  dh  V. 
Co.  V.  Feet,  162  Pa.  488,  10:  467 

6.  Where  railroad  fences  include  only  100 
feet  in  width,  although  the  deed  to  the  com- 
pany was  for  200  feet,  and  the  adjoining  own- 
er occupied  the  part  not  included  within  the 
railroad  fences  as  part  of  his  farm  for  twenty 
years,  claiming  to  be  the  owner,  he  can  claim 
the  land  by  adverse  possession,  although  the 
deed  to  the  railroad  conveys  only  the  right  of 
way,  instead  of  fee.  lUinoia  u.  R.  Co.  v. 
HimghUm,  126  III.  238,  1:  213 

But  see  next  case. 

7.  The  fencing  and  cultivation  by  the  owner 
of  the  fee  in  land,  over  which  a  railroad  com- 
pany has  a  right  of  way,  of  such  portions 
thereof  as  are  not  covered  by  the  tracks  of  the 
company,  is  not  inconsistent  with  the  com- 
pany's easement  therein,  and  will  not  amount 
to  an  adverse  possession  which  can  destroy  the 
easement,  where  the  company  is  not  notified 
that  such  use  is  intended  to  be  adverse  to  the 
easement.  Hence  a  construction  of  side  tracks 
by  the  company  over  such  enclosed  land  will 
not  entitle  the  owner  to  compensation,  al- 
though he  has  maintained  his  enclosure  for 
tlie  period  necessary  to  bar  actions  in  regard 
to  real  estate.  East  Tennessee,  V.  <&  O.  B. 
Co.  Y.  West,  89  Tenn.  298,  10:  866 

8.  A  common  source  of  title  will  not  pre- 
vent one  party  in  possession  from  claiming  ad- 
versely to  the'other,  where,  although  he  claims 
under  a  deed  from  the  same  person,  each  in- 

See  Index  to  Notes  PreoedlDg. 


sists  than  the  deed  of  the  other  is  invalid  and 
passes  no  title.    Smith  v.  Osage,  80  Iowa,  84, 

8:  633 
9.  The  possession  of  the  soil  by  the  owner, 
for  the  purpose  of  tillage,  etc.,  gives  him  no 
possession  of  gas  under  the  surface,  as  against 
parties  to  whom  he  has  leased  the  land  for  gas 
purposes,  and  who  remain  in  possession  of  a 
well  which  gives  them  the  sole  control  of  the 
gas  so  far  as  its  utilization  is  concerned, and  the 
sole  possession  of  which  it  is  capable,  apart 
from  the  land.  Westmoj'eland  db  C.  Natural 
Qas  Co.  V.  Demtt,  130  Pa.  285,  6:  731 


b.  On  Boundary, 


A* 


10.  Possession  or  intrusion  upon  land  by 
mistake  in  consequence  of  confusion  or  uncer- 
tainty as  to  the  true  boundaiy,  without  any 
intention  to  claim  title  beyond  one's  lawful 
boundary,  is  not  adverse.  King  v.  Brigham, 
23  Or.  262,  18:  361 
But  see  next  case. 

11.  Where  a  purchaser  of  land  by  mistake 
encloses  a  parcel  contiguous  to  land  pur- 
chased, believing  that  he  is  putting  his  fence 
on  the  true  boundary,  and  holds  such  parcel 
as  his  own  for  seven  years,  his  possession  is 
adverse  as  against  the  true  owner.  Brek  v. 
Church,  87  Tenn.  675,  4:  641 

12.  Where  a  purchaser  of  land  who  by  mis- 
take encloses  a  parcel  contiguous  to  his  pur- 
chase, believing  that  he  is  putting  his  fence  on 
the  true  boundary,  is  succeeded  m  possession 
by  one  between  whom  and  himself  tliere  is  no 
privity  of  estate,  such  as  exists  between  an  an- 
cestor and  heir,  or  devisor  and  devisee,  and 
none  is  created  by  contract,  the  possession  of 
the  two  cannot  be  connected  so  as  to  make 
out  the  period  of  limitation.  Id. 

c.  Cohr  of  Title. 

13.  A  deed  to  land  may  constitute  sufficient 
color  of  title  to  found  a  claim  by  adverse  pos- 
session, although  it  is  not  properly  acknow- 
ledged.   Cramer  v.  CUno,  81  Iowa,  265, 

9:  772 

14.  A  parol  partition  does  not  constitute 
color  of  title  for  the  purpose  of  adverse  pos- 
session against  the  cotenant.  Sontag  v.  Bige- 
low,  142  111.  143,  16:  326 

15.  Actually  occupying  adversely  part  of  the 
north  half  of  a  quarter  section  of  land  under 
a  recorded  patent  including  the  whole  quarter 
section  does  not  constitute  adverse  possession 
of  the  south  half,  which  is  claimed  under  a 
separate  title.  Turner  v.  Stephensan,  72  Mich. 
409,  2:  277 

d.  As  to  Highway,  Canal,  and  Tide  Land. 

16.  Twenty  years'  use  by  the  public  under 
claim  of  right  evidenced  by  the  use  will  give 
a  right  to  a  road  or  street,  of  which  the  owner 
of  the  fee  cannot  devest  the  public,  no  matter 
what  may  have  been  his  intention.  Marion 
V.  Skillman,  127  Lid.  130,  11:  65 

17.  Adverse  possession  of  a  street  may  be  ob- 
tained in  West  Virginia,  where  the  statute  ex- 
pressly declares  that  every  statute  of  limita- 
tions, unless  otherwise  expressly  provided, 
shall  apply  to  the  state,  leau  v.  St.  Albans 
(W.  Va.)  19:802 
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18.  Actual,  visiblei  exclusire,  and  uninter- 
rupted possession  of  a  portion  of  a  street  in  a 
city  under  a  claim  of  right  for  the  statutory 
period,  vests  an  absolute  title  in  the  occu- 
pant.   Meyer  v.  Oraham,  38  Neb.  566, 

18:  146 

19.  Possession  of  a  strip  marked  on  a  map  as 
a  street,  by  grantees  of  lots  under  deeds  refer- 
ring to  it  as  such,  one  of  whom  fences  in  part 
of  the  strip,  plants,  and  adorns  it,  while  an- 
other owns  a  house  upon  it,  cannot  be  regarded 
as  adverse  while  they  themselves  have  recog- 
nized the  easement  within  twenty  years  by 
conveyances  referring  to  the  strip  as  a  street, 
and  the  grantees  of  other  lots  have  not  needed 
or  sought  to  use  their  easement  in  it.  Be 
Clean,  125  N.  Y.  341,  17:  640 

20.  Me.  Rev.  Stat.  chap.  18,  §95,  In  relation 
to  adverse  possession  by  buildings  and  fences 
fronting  upon  ways  and  streets,  has  no  appli- 
cation where  the  act  complained  of  consists  in 
maintaining  a  dam  whereby  the  water  is  caused 
to  overflow  a  liighway  and  injure  the  same. 
Cfiarlotte  v.  PenUn^oke  Iron  Worki,  82  Me.  891, 

8:  888 

21.  Twenty  years*  adverse  possession  by  a 
city,  of  a  canal  which  has  been  abandoned  by 
the  insolvent  corporation  owning  it,  is  a  de- 
fense to  ejectment  bv  a  purchaser  of  the  canal 
at  judicial  sale;  and  such  defense  cannot  be 
evaded  by  a  claim  that  the  city,  in  filling  up 
the  canal,  obstructed  a  highway  and  thereby 
maintained  a  nuisance,  where  the  canal  be- 
tween highway  crossings  was  filled  by  lot- 
owners  at  great  expense,  under  an  ordinance 
requiring  them  to  do  sctlius  making  the  hos- 
tile possession  of  the  city  obvious  and  noto- 
rious, and  entirely  destroying  the  canal  as  a 
highway.  Collettv.  Vanderburgh  County,  119 
Ind.  27,  4:  321 

22.  Adverse  possession  cannot  be  held  of 
land  covered  by  water  within  the  ebb  and  flow 
of  the  tide, — at  least  where  the  law  prohibits 
the  grant  of  land  covered  by  navigable  water. 
Soll&rs  V.  Sollere,  77  Md.  148.  80:  94 

e.  As  to  Dower;  Mortgage  or  Trust, 

« 
23  There  is  no  adverse  holding  by  the 
grantee  of  land  during  the  life  of  the  grantor, 
against  the  dower  right  of  the  grantor's  wife, 
who  did  not  join  in  the  conveyance;  but  it 
is  otherwise  in  the  case  of  a  disseisor  who  has 
acquired  title  by  adverse  possession  as  against 
the  husband  during  his  lifetime.  'Winters  v. 
De  Turk,  133  Pa.  359,  7:  658 

24.  A  widow*s  dower  is  not  barred  by  ad- 
verse possession  during  her  husband's  lifetime, 
though  for  a  period  sufficient  to  defeat  his 
title.     Waiiame  v.  Williams,  89  Ky.  381, 

6:  687 

25.  The  possession  by  a  wife  of  land  under 
a  parol  gift  from  her  husband  is  not  adverse 
to  his  mortgagee  while  the  husband  resides 
w^ith  her  upon  the  land.  Gafford  v.  Strouse, 
89  Ala.  288,  7:  668 

26.  Neither  the  mortgagor  nor  his  grantee 
holds  adversely  to  the  mortgagee  until  he  has 
distinctly  disclaimed  holding  under  him,  and 
asserted  title  in  himself,  ffolmes  v.  2'urn^rs 
Falls  Lumber  Co.  150  Mass.  535,  6:  883 

27.  When  possession  of  trust  property  is 


taken  by  the  trustee,  it  is  the  possession  of  the 
cestui  que  trust,  whether  the  trust  be  express 
or  implied,  and  cannot  be  adverse  until  the 
trust  is  openly  disavowed  or  denied,  and  this 
fact  is  brought  liome  to  the  knowledge  of  the 
cestui  que  trust.  Heynolds  v.  Sumner,  126  111. 
58,  1:  387 

f.  As  to  Coienants. 

28.  The  possession  of  one  tenant  in  common, 
in  the  absence  of  an  ouster,  will  enure  to  the 
benefit  of  his  cotenant.  Morrill  v.  Morrill, 
20  Or.  96.  11:  156 

29.  The  mere  receipt  of  rents  and  payment 
of  taxes  by  a  tenant  m  common  is  not  a  suffi- 
cient claim  of  adverse  possession  as  against 
his  cotenant.    Sontag  v.  Bigelaw^  142  III.  143, 

16:  886 

30.  A  tenant  who  has  never  aUempted  to 
surrender  his  rights  durmg  the  existence  of 
the  term,  or  committed  any  act  whidi  au- 
thorized a  re-entrv  thereunder,  can  acquire 
no  rights  during  that  time  by  adverse  posses- 
sion. Bedlow  V.  New  Tork  Floating  Dry  Dock 
Co.  112  N.  Y.  263,  8:  689 

81.  An  adverse  possession  of  an  undivided 
half  interest  in  land  by  the  owner  of  the  other 
half  continues  after  his  death  in  favor  of  his 
minor  heirs,  where  a  purchaser  takes  posses- 
sion under  a  deed  from  the  widow  having  only 
a  dower  interest,  and  her  second  husband  and 
part  of  the  heirs,  but  the  deed  is  subsequently 
disaffirmed  as  to  the  infants,  rendering  it  void 
ab  initio  as  to  them.  By  the  the  death  of  their 
mother  the  purchaser  becomes  merely  a  tenant 
at  sufferance  of  the  heirs.  Bdrvey  v.  Briggs, 
68  Miss.  60,  10:  68 

82.  A  judgment  in  favor  of  one  tenant  in 
common  against  an  adverse  claimant  whom  be 
sues  to  recover  possession  of  the  entire  land 
makes  his  possession  thus  acquired  relate  back 
to  the  beginning  of  the  action  and  enure  to 
the  benefit  of  his  cotenants,  as  against  whom 
no  adverse  possession  can  be  acquired  during 
the  pendencrp"  of  the  action.  Newman  v.  Cal- 
ifornia Bank,  80  Cal.  368,  6:  467 

g.  As  to  Bemaindermen. 

83.  The  Statute  of  Limitations  does  not  run 
during  the  life  of  a  life  tenant,  against  persons 
entitled  to  the  land  after  such  life  tenant's 
death.    Haskeit  v.  Maxey  (Ind.)        10:  379 

84.  Possession  during  the  life  of  a  life  tenant 
cannot  be  joined  to  possession  after  his  death 
to  complete  title  against  the  owner  of  a  vested 
remainder  in  fee.  Oindrat  v.  Western  B.  of 
Ala.  (Ala.)  19:  839 

85.  A  trustee  is  in  such  privity  and  so  repre- 
sents contingent  remaindermen  that  title  by 
adverse  possession  may  be  acq^uired  against 
the  latter  during  the  life  of  the  life  tenant.  Id. 

36.  Where  the  estate  of  a  life  tenant  has 
been  absorbed  by  a  third  person  tlirough  an 
adverse  possession  of  the  land,  a  deed  of  the 
life  estate  by  the  life  tenant  to  the  remainder- 
man will  be  ineffective  to  pass  any  title  to  the 
latter  which  can  merge  in  the  remainder  so  as 
to  enable  the  remainderman  to  bring  suit  to  re- 
cover the  land  before  the  death  of  the  life 
tenant    Baker  v.  Cakwood,  128  N.  Y.  16, 

10:  887 

Bee  Index  to  Kotos  Preeedlngr* 
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87.  The  possefidoii  of  a  life  tenant,  after 
parchasing  at  an  administrator's  sale  and  re- 
cci^iDff  a  deed  of  it,  if  not  technically  adverse 
to  the  heirs,  is  of  an  adversaiy  character ;  and 
such  possession  continued  by  such  life  tenant 
and  her  grantees  for  twenty  years  constitutes  a 
title  which  is  a  sufficient  defense  to  an  action  of 
ejectment.  Balkham  y.  Woodstock  Iron  Co, 
C.  C.  N.  D.  Ala.)  48  Fed.  Rep.  648. 11:  230 


II.  Effbgt. 

88.  Adverse  possession  of  lands  for  a  period 
sufficient  to  bar  an  action  does  not  merely  cut 
off  the  owner's  remedy  without  affecting  the 
estate,  but  devests  the  estate  of  the  true  owner, 
and  transfers  it  to  the  party  holding  adversely. 
Bak€ry,  Oakwood,  128  N.  T.  16,       10:  887 

89.  Title  acquired  by  taking  actual  possession 
of  vacant  land  after  having  paid  taxes  thereon 
for  seven  years  under  color  of  title  made  in 
SDod  faith  is,  by  force  of  the  Illinois  Statute  of 
fimitatioiis,  such  a  fixed'  title  as  will  enable 
one,  not  only  to  defend  his  possession,  but  to 
recover  poesession  from  another  who  has  sub- 
sequently ti^en  it.  Ocige  v.  Hampton,  127 
111.  87,  2:  618 

40.  Where  a  person  has  been  in  the  open, 
notorious,  exclusive,  adverse  possession  of  real 
estate,  as  owner,  for  ten  years,  be  therebv  ac- 
quires an  )ibso1ute  title  to  the  land,  free  from 
the  lien  created  by  a  tax  deed  on  the  property, 
issued  prior  to  the  commencement  oi  such  ad- 
verse poesessioB.  Akxander  v.  WUcox  (Neb.) 
90ireb.  798»  9:  786 


ADVERTISING. 


On  Bill  Board,  see  Bill  Boards. 

In  Streets,  see  Mcmicipal  Oobpobations,  62, 

ea. 

One  having  the  light  to  sell  a  medicinal 
preparation  which  is  not  patented  may  publish 
the  fact  that  it  is  made  in  accordance  with  the 
original  tormnla  therefor.  Waikin$  v.  Landon 
^2  Minn.  — .  19:  986 


ASROLITE* 


An  aerolite  which  embeds  itself  in  the  earth 
as  it  falls  from  the  sky  becomes  the  property 
of  the  owner  of  the  land,  and  another  person 
cannot  acquire  ownership  of  it  by  discovering 
it.  digging  it  up,  and  carrying  it  away.  God- 
4ard  v.  Winehell  (Iowa)  17:  788 


AFFECTION. 


Alien ntton  of,  see  Husband  and  Wife,  110- 
114. 


AFFIANCED. 

Insurable  Interest  of,  see  Iksurancr,  87-89. 
L.  U.  A.  Dig. 


AFFIDAVIT. 


In  Admiralty,  see  AnMiBAiviT,  6. 
For  Appeal,  see  Affbal  and  Error,  26. 
On  Appeal,  see  Affbal  and  Error,  41, 48. 
For  Certiorari.  s«3  Certiorari,  9-11. 
As  Evidence,  see  Evidbnob,  816, 817. 
Of  Service  by  Mail,  see  Writ  and  Proobbs, 
24.     " 


AFFINITY. 


Affinity  is  the  relationship  which'  arises 
from  marriage,  between  one  of  the  si>ousea 
and  the  blood  relations  of  the  other,  and  does 
not  induda  persons  related  to  the  other  sim- 
ply by  affinity.  CHnn  ▼.  Btat^,  47  Ohio  St. 
675.  11:  680 

See  also  Courts,  106. 


AFTERBORN  CHILDREN. 

Effect  of  Prior  Suit*  on  Rights  of,  see  Action 

OR  SxnT,  74. 
Action  for  Death  of,  see  Dbath,  1. 
Custo  Jy  of,  after  Divorce,  see  Infants.  9. 
Bights  in  Insurance,  see  Insuranob,  8'26. 
Effect  of  Judgment  upon,  see  Judgment,  85. 
Running  of  Statute  against,  see  Limitation 

OF  Ac'iioNS,  29. 

The  fact  that  other  members  of  a  class 
to  whom  an  estate  is  given  may  come  into  be- 
ing will  not  prevent  the  court  from  ordering  a 
conversion  of  real  property  into  personalty, 
where  there  are  persons  before  the  court  be- 
longing to  the  same  dass  and  equally  certain 
to  bring  forward  the  entice  merits  of  the  ques- 
tion so  far  as  the  rights  of  the  persons  not  in 
being  can  be  aifectea.  Hale  v.  HcUe,  146  111. 
227,  20:  847 


AGGRAVATION. 

In  Conspiracy  Case,  ^ee  Conspiracy,  18. 
Of  Damages,  see  Damages,  29, 113-115. 
Of  Iniury,  see  Nboliobnob,  78. 
In  Malpractice  Case,  see  Physicians  and  Sub- 

GBON8,  IS. 


AGGRIEVED. 


Executors  as  Parties  Aggrieved,  see  Apfkal 
AND  Error,  80. 


AGISTMENT. 

Lien  for,  see  Lirns,  7-9,  11-14, 


2 
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AGREED  CASE-ALIENS,   I. 
AGREED  CASE. 


On  Appeal,  sec  Appeal  and  Ebkok,  116. 
As  to  Facts  Concluded  by  Judgment  on,  aee 
Judgment,  54. 

An  agreed  case  in  which  an  insolvent's  as- 
signee asserts  the  right  to  recover  a  deposit,  or, 
if  not,  to  have  it  charged  up  as  cash  paid  on  a 
jiTo  rata  distribution  of  the  insolvent's  assets, 
is  in  effect  a  suit  by  the  assignee,  and  the  fil- 
ing of  the  agreed  case  is  the  commencement 
of  a  sail  within  a  rule  fixing  the  legal  rights 
of  the  parties  to  a  suit  at  the  time  of  its  com- 
mencement. Nashville  Trust  Go.  y.  Nashmlle 
Fourth  Nat,  Bank,  91  Tenn.  396,      16:  710 


AGRICULTURAL  COLLEGE. 

Appointment  of  Officer  of,  see  Officers,  28, 

24. 
Impeachment  of  Trustee  of,  see  Officers,  76. 
Removal  of  Trustee  of,  see  Officers,  53. 


AGRICULTURAL '  SOCIETIES. 

See  also  Mandamus,  25. 

1.  Agrioultural  societies  are  not  corpora- 
tions within  the  ordinary  meaning  of  the  term, 
but  rather  agencies  adopted  by  the  state  for 
the  purpose  i>f  promoting  the  interests  of 
agriculture  and  manufacturing.  Stdte^  Ouster 
Ckmnty  Agri.  8oc.  &  L.  8.  Exch.  v.  Robinson, 
86  Neb.  401.  17:888 

2.  The  provision  of  Neb.  Comp.  Stat.  chap. 
2,  §  12,  entitled  "Agriculture,"  for  the  pay- 
jDSDi  to  agricultural  societies  complying  with 
the  provisions  thereof,  of  a  sum  equaJ  to  3 
oents  for  each  inhabitant,  from  the  county 
general  fund  of  the  several  counties,  does  not 
conflict  with  the  provisions  of  Neb.  Const. 
art  8,  §  15,  as  to  local  or  special  laws.       IcL 

8.  A  state  board  of  agriculture,  created  a 
body  corporate  with  perpetual  succession,  in- 
dumng  as  ex  officio  members  the  president  of 
each  county  agricultural  society,  and  which 
is  in  a  sense  an  educational  institution,  re- 
quired to  hold  an  annual  meeting  and  receive 
reports  from  county  societies  and  make  an 
annual  report  to  the  Legislature,  its  funds 
having  been  received  for  the  most  part  from 
other  sourcea  than  the  state,  is  a  private  and 
not  a  public  corporation,  although  no  shares 
of  stock  are  issued.  DotorUng  v.  Indiana 
State  Bd.  of  Agri.  129  Ind.  443,         18:  664 

4.  A  county  agricultural  society  organized 
imder  the  Ohio  Act  of  Feb.  28, 1846,  is  not 
exempt  from  liability  for  an  injury  received 
by  a  person  attending  its  annual  fair,  on  ac- 
count of  its  negligence  in  errecting  seats  on 
its  fair  grounds.  Bunn  v.  Brovm  County 
Agri.  8oc,  46  Ohio  St.  98,  It  764 


AGRICULTURE. 

See  Depaktmbkt  ov  Agbioultiibx. 


AIR. 


Easement  of,  see  Easements,  45. 


ALABAMA  CLAIMS. 

Authority  of  Attorneys  as  to,  see  Attornets, 
4,  5. 

Effect  of  Bankruptcy  on,  see  Bankkuptot,  2. 

Note  Conditioned  on  Payment  of,  see  Bills 
AND  Notes,  117. 

Champerty  in  Connection  with,  see  Cham- 
perty, 5. 

1.  The  judges  of  the  Court  of  Commission 
ers  of  Alabama  Claims  hold  their  offices  while 
the  court  continues  to  exist,  unless  they  are 
lawfully  removed  therefrom;  and  where,  be- 
fore the  expiration  of  the  time  for  which  the 
court  was  first  created.  Congress  continues  it 
for  a  further  period,  they  will  continue  to  be 
judges  during  such  extended  period  without 
the  necessity  of  a  reappointment.  Manning 
V.  French,  149  Mass.  391,  4:  889 

2.  The  fees  of  a  commissioner  of  the  Court 
of  Commissioners  of  Alabama  Claims  are  not 
regulated  by  U.  8.  Rev.  Stet.  §  817.  relating 
to  commissioners'  fees.  Powers  v.  Manning^ 
154  Mass.  870,  18:  868 


ALCOHOL. 


As  Spirituous  Liquor, 
QUOR8,  24. 


see  Intoxicating  Li- 


ALIENATION. 


Restraint  of,  see  Rbal  Property,  8. 
Of  Affection,  see  Husband  and  Wife,  110- 
114. 


ALIENS. 

I.  Immigration;  Deportation. 
II.  Naturalization. 
ni.  Property-Rights. 

Illegality  of  Contract  Not  to  Rent  to,  see  Con- 
tracts, 167. 

As  Directors  of  Corporation,  see  Corpora- 
tions, 108. 

Jurisdiction  over  Naturalization  of,  see 
Courts,  68-70. 

Burden  of  Proving  Status,  see  Evidence,  81. 

As  Officers,  see  Ofpicbrs,  6-8. 

Right  of,  to  Partition,  see  Partition,  2. 


I.  Immigration;  Deportation. 

1.  Headmoney,  at  the  rate  of  50  cents  per 
passenger,  paid  by  owners  of  a  Danish  vessel 
on  foreign  passengers  landed  by  it.  was  not, 
by  reason  of  the  treaty  with  Denmark,  or  U. 
S.  Rev.  Stat.  §  4227,  illegal,  improper,  or  ex- 
cessive; and  the  secretary  of  the  treasury  haa 
no  authority  to  refund  it.  TkingvaUa  line  ▼. 
United  States,  24  Ct.  Cl.  255,  6:  186 

ladflK  to  Votes  PXiCMMUng, 
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9.  The  wife  and  children  of  a  Chinese  mer- 
ehaot,  who  is  entitled,  under  the  treaty  of  1880, 
art  2,  and  Act  of  Congress  1884,  §  6,  to  come 
within  and  dwell  in  the  United  States,  are  en- 
titled tooome  into  the  country  with  him  or 
after  him,  as  such  wife  and  children,  without 
the  certificate  prescribed  in  said  ^  6.  i2^ 
Chung  Toy  Ho  (C.  C.  D.  Or.)  14  Saw  v.  581, 

^  9:  804 

8.  No  authority  is  given  to  a  United  States 
manihal  to  remote  a  Chinese  person  from  the 
district  in  which  he  is  found  to  another  dis- 
trict, and  there  imprison  him,  with  a  view  \» 
returDing  him  to  the  country  whence  be  came, 
by  a  mere  finding  of  a  circuit  court  eommis- 
noner  that  he  was  not  lawfully  entitled  to  be 
or  remain  in  the  United  States,  without  the 
entry  of  any  formal  judgment  thereon  or  any 
direction  to  the  marshal  as  to  his  removal. 
PeopUy.  Ah  Teung,  02  Cal.  431,       16:  190 


II.  Naturalization. 

4.  A  Kanaka  from  the  Hawaiian  Islands  Is 
not  a  member  either  of  the  white  or  of  the 
African  race,  which  by  U.  S.  Rev.  Stat.  1878, 
§2189,  are  the  only  i)er8ons  allowed  to  be- 
come citizens.  And  that  section  was  not  by 
implication  enlarged  by  the  statute  expressly 
precluding  the  Chinese  from  citizenship.  He 
Kanaka  Nian,  6  Utah,  259,  4:  786 

5.  An  alien  who,  although  he  knows  tliat  the 
United  States  has  a  president,  and  tbat  Wasb- 
infi;ton  was  president  once,  does  not  know  who 
Alls  that  ofBce  now,  and  cannot  read  or  write 
English,  though  he  has  read  the  Constitution 
In  his  own  languaee,  does  not  understand  the 
principles  of  the  United  States  government  or 
its  institutions  sufficiently  to  become  a  citizen, 
under  tiie  leouirements  of  U.  S.  Key.  Stat. 
§  2186.  Id. 

%  A  declaration  of  Intention  to  become  a 
citizen,  made  before  a  clerk  of  a  court,  nce-i 
not  be  made  in  his  offlct  or  in  open  court. 
Andres  v.  Ottawa  County  Circuit  Ct.  Judgs, 
77  Mich.  85.  6:  838 


III.  PROPKBTy -Rights. 

7.  The  word  '^citizens,"  as  used  in  the  Kan- 
sas Bill  of  Rights.  §  17,  prior  to  the  amend- 
ment of  1888,  prohibiting  any  distinction  be- 
tween citizens  and  aliens  in  reference  to  the 
purchase,  enjoyment,  or  descent  of  property, 
means  citizens  of  Kansas;  and  the  word '  'aliens" 
means  persons  bom  out  of  the  United  States 
and  not  naturalized.  Buffington  y.  Oromenor 
445  Kan,  73U,  18:  888 

8.  A  statute  which  denies  a  widow  any 
right  in  land  conyeyed  by  her  husband,  if  she 
was  not  then  and  neyer  had  been  a  resident  of 
the  State,  does  not  make  any  distinction  *' be- 
tween citizens  and  aliens,"  within  the  mean- 
ing of  the  Kansas  Btti  of  Rights,  g  17,  as  it 
stood  prior  to  1888.  Id, 

9.  The  alien  heirs  of  citizens  are  not  in- 
cluded among  the  "heirs  of  aliens"  to  whom 
1U.  Act  1887  giyes  a  certain  time  in  which  to 
sell  the  lands  of  their  ancestor  or  to  become 
residents  of  the  State.  Wunderle  y.  Wunderle 
144  m.  40,  19:84 

10.  Aliens  who  cannot  lawfully  Inherit  real 
Indiez  to  Vtuk/tm  Preceding. 


property  cannot  hold  it  by  descent  until  their 
title  is  assailed  in  a  direct  proceeding  by  the 
state,  where  there  are  remoter  kindred  who 
can  lawfully  inherit  it.  Id. 

11.  Aliens  incapable  of  inheriting  are  not 
such  '*kindred"  as  can  defeat  the  right  of  a 
widow  to  take  the  whole  of  her  husband's 
lands  by  descent  if  there  are  no  kindred.    Id. 

12.  The  treaty  between  the  United  States 
and  the  German  Empire,  made  soon  after  the 
formation  of  the  latter,  merely  recognizing  ex- 
isting treaties  with  the  German  stat^,  and  pro- 
yiding  that  duties  on  successions  to  inheritances 
shall  be  only  such  as  are  required  of  citizens, 
does  not  give  aliens  any  right  to  inherit  land. 

18.  Nonresident  alien  heirs  who  are  citi- 
zens of  the  Hanseatic  Republic  of  Bremen  are 
entitled  under  the  treaty  of  Dec.  20,  1827,  art. 
7,  to  sell  lands  in  this  country  which  they 
would  inherit  except  for  alienage,  and  to  with- 
draw the  proceeds  at  any  time  within  three 
years  from  the  death  of  the  ancestor.  Sehultse 
y.  SchulUtey  144  111.  290,  19:  90 

14.  The  interest  in  lands  vested  in  nonresi. 
dent  alien  heirs  by  the  grant  of  the  right  dur- 
ing the  term  of  three  years  to  sell  the  lands 
and  withdraw  the  proceeds  is  a  fee  determinable 
by  the  nonexercise  of  the  power  of  sale  within 
the  time  specified.  Id. 

15.  A  "nonresident  alien"  whose  widow,  un- 
der Iowa  Code,  §  2442,  "shall  be  entitled  to 
the  same  rigfits  in  the  property  of  her  husband 
as  a  resident,  except  as  against  a  purchaser," 
means  one  who  resides  outside  the  State.  Be 
OiWs  Estate  79  Iowa,  296,  9:  186 

16.  Mortgages  are  purchases,  within  the 
meaning  of  Iowa  Code,  g  2442.  protecting 
purchasers  from  nonresident  aliens  against 
claims  for  dower.  Id. 

17.  The  word  "purchase"  includes  an  acquisi- 
tion by  devise,  in  N.  T.  Laws  1875,  chap.  38, 
providing  that  If  a  citizen  or  alien  resident  who 
shall  purchase  and  take  a  conveyance  of  real 
estate  within  the  State  shall  die  intestate  leaving 
persons  who,  according  to  the  Statutes,  would 
answer  the  description  of  heirs  to  him,  such 
persons,  although  aliens,  shall  be  capable  of 
taking  and  holoing  as  heirs  all  the  real  estate 
owned  by  him  at  the  time  of  his  death. 
Stamm  v.  Bostwiek,  122  N.  Y.  48,        9:  597 


ALIMONY. 

'  Assip^nment  of,  see  Assionmsnt,  4. 
Allowance  of,  see  Husband  Ain)  Wipe,  147- 

167. 
Construction  of  Adopted  Statute  as  to,  see 

Statutes,  165. 


ALLEYS. 

Condemnation  for,  see  Eminent  Dokain,  93. 
Injunction  au^ainst    Obstruction    of,  see  In- 
junction, 43. 

1.  Where  the  alleys   of  a  city  hiwe  been 
dedicated  to  the   public,  no  further  action  is 


ao 
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required  by  the  city  to  open  them  for  public 
use.     OMoe  City  ▼.  Larkins,  40  Kas.  906, 

8:  56 

2.  An  alley  retains  its  character  as  an  alley, 
although  the  lots  on  both  sides  thereof  are 
owned  by  one  person,  and  it  is  so  intersected 
by  a  railroad  as  to  make  it  practically  Impas-^ 
sable.  2d. 

8.  An  attempt  without  good  cause  to  walk 
through  an  unlighted  alley  in  the  night  is 
such  negligence  as  to  prbclude  a  recovery  for 
injuries  received  by  falling  into  an  unguard- 
ed area.    Ely  v.  Ds$  Moines,  85  Iowa,  — , 

17:  184 

4.  An  alley  not  opened  for  public  use  or 
used  in  fact  as  an  alley,  and  which  exists  only 
on  a  recorded  plat  of  a  city  addition,  is  not 
within  ordinances  prohibiting  uncovered  ex- 
cavations near  an  alley  or  other  public  place, 
or  vehicles^  therein.  Hunter  y.  Weston  (Mo.) 
Ill  Mo.  176,  17:  688 


ALMSHOUSE. 

Liability  of  Physician  in,  see  Phtsicians  and 
SUROKONS,  11. 


ALTERATION. 

Of  ffighways,  see  Highways,  158. 
Will,  see  WilLs,  19,  119-123. 


ALTERATION  OF  INSTRUMENTS. 

Consideration  for  Ratification  of,  see  Bills 

AND  NotEB,  114. 
Presumption  as  to,  see  Evidenob,  223-225. 
To  Discharge  Surety,  see   Prenoipal  and 

SURBTT,  d-6,  11. 
Question  for  Jury  as  to,  see  Trial,  160. 

1.  An  alteration  may  be  made  in  an  instru- 
ment by  words  added  thereto  which  are  not 
literally  incorporated  in  the  body  thereof. 
Sanders  v.  BagtoeU,  32  S.  C.  238,         7:  748 

2.  A  mortgage  is  discharged  by  the  fraudu- 
lent alteration  of  a  promissory  note  which  is 
secured  by  it.  Walton  Plow  Oo,  t.  Campbell, 
85  Neb.  173,  16:468 

8.  Alteration  of  a  bond  after  execution,  by 
an  agent  of  the  obligee  without  authority, 
express  or  implied,  will  not  avoid  it.  While 
Sewing-Maeh,  Co.  v.  Dakin,  86  Mich.  581, 

18:  818 

4.  The  interlineation  of  an  agreement  to  pay 
attorneys^  fees,  in  that  clause  of  a  bond  to 
secure  an  agent's  possible  indebtedness  to  his 
principal,  in  which  the  obligors  bind  them 
selves  to  pay  the  penalty,  which  has  been 
fixed  at  a  definite  amount,  is  not  a  material 
alteration  which  will  avoid  the  bond,  under 
a  statute  providing  that  judgment  in  case  of 
breach  shall  be  entered  for  Uie  penalty  and 
execution  issued  for  the  damages  assessed  by 
the  jury,  not  to  exceed  the  penalty,  as  it  can- 
not affect  the  Judgment  or  amount  of  damages 
assessed.  Id. 

5.  After  a  surety  has  received  and  approved 


a  bond  given  in  a  claim  suit,  the  subsequent 
signature  of  another  surety  thereto  will  not 
vitiate  the  bond  or  release  the  former  surety. 
But  the  signature  of  the  additional  surety  is 
without  consideration  and  without  effect,  as 
the  right  of  the  obligor  to  the  possession  of  the 
property  in  suit  was  perfected  when  the  bond 
was  first  approved.  Anderson  t.  Bellinger, 
87  Ala.  834,  4:  680 

^6.  The  doctrine  of  spoliation  has  nothing 
to  do  with  the  question  of  the  effect  of  eras- 
ing the  name  of  a  surety  before  the  approval 
of  a  bond,  upon  the  liability  of  other  sureties. 
State  V.  MeOonigle,  101  Mo.  358,  8:  786 
Of  bills  aAd  notes* 

7.  The  same  rule  as  to  alteration  applies  to 
negotiable  promissory  notes  as  to  other  in- 
struments.    WUson  T.  Hayes,  40  Minn.  581, 

4:  196 

8.  A  material  alteration  of  a  promissory  note 
by  any  of  the  parties  thereto  discharges  from 
liability  all  other  parties  not  consenting  to  or 
authorizing  the  alteration,  whether  or  not  it 
is  apparently  or  presumably  to  their  benefit 
or  detriment.  Montgomery  v.  Crosifiwait,  90 
Ala.  558,  18:  140 

9.  A  material  and  fraudulent  alteration  of 
a  promissory  note  defeats  anjr  recovery  on  the 
onginal  consideration  for  which  it  was  given, 
as  well  as  upon  the  note.  Walton  Plme  Co. 
V.  CampbeU,  35  Neb.  178,  16:  464 

10.  Where  the  holder  of  a  promissory  note 
makes  a  fraudulent  alteration  amounting  in 
law  to  a  forgery,  destroying  the  instrument 
and  extinguishing  the  debt,  a  subsequent  as- 
sent by  the  maker  to  such  alteration,  without 
any  new  consideration,  will  not  create  any 
liability  upon  the  note  as  altered  in  favor  of 
the  holder  who  made  the  fraudulent  alteration. 
Wilson  V.  Hayes,  40  Minn.  581,  4:  196 

11 .  The  indorser  of  a  promissory  note  which 
is  complete  on  its  face, — the  sum  payable,  the 
date,  time  of  payment,  and  name  of  payee, 
all  being  inserted, — who  delivers  it  to  tiie 
maker,  who  is  neither  his  agent  nor  employe, 
to  be  carried  to  the  payee,  is  not  liable  to  a 
bona  fide  holder  for  value  for  the  increased 
amount  of  the  note,  if  the  maker  raises  it  be- 
fore delivering  it,  simply  because  spaces  were 
left  in  the  note  in  such  a  manner  as  to  permit 
the  words  and  figures  to  be  inserted,  and  thus 
increase  the  amount  payable,  and  readUy  de- 
ceive innocent  third  parties.  Burrotos  v. 
Klunk,  70  Md.  451,  8:  676 

12.  The  alteration  without  authority  or  di- 
rection from  the  holder  of  a  note,  by  one  of 
the  makers,  changing  it  from  a  note  for  $1,500 
at  8  per  cent  to  one  for  $1,590  at  12  per  cent, 
as  well  as  changing  the  date,  is  a  material  al- 
teration which  discharges  an  accommodation 
indorser  who  did  not  consent  thereto.  Rtiby 
V.  Talbott  (N.  M.)  8:  784 

13.  Inserting  the  figure  ''8"  before  the 
words  '*per  cent  interest,"  in  a  promissory 
note,  is  a  material  alteration.  Palmer  v.  Poor, 
121  Ind.  185,  6:  469 

14.  The  indorser  of  a  note  before  it  was 
signed,  who  gave  it  to  the  maker  to  be  signed, 
for  the  purpose  of  raising  money  for  both  of 
them,  is  not  released  as  indorser  by  the  fact 
that  the  maker  changed  his  signature  to  that 
of  his  firm  by  adding  '*&Co.,"  since,  so  far 
as  the  indorser  was  concerned,  he  could  have 

See  Index  to  Notee  Preeedlaif • 
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sigiied  the  firm  name  in  the  first  place.    Mont- 
ffomenf  V.  Orosthwait,  90  Ala.  558,    18:  140 

15.  Adding  **  &  Co."  to  his  name  by  the 
maker  of  a  note  is  a  material  alteration  of  it, 
which  will  release  the  indorser  if  done  with- 
out his  consent  or  authority.  Id. 

16.  The  fact  that  tlie  addition  of  ••&  Co." 
to  the  maker's  name  on  a  note  is  ineffectual  to 
bind  his  partners  will  not  prevent  it  from  being 
a  material  alteration  as  to  an  indorser.         Id. 

17.  An  addendum  written  below  the  signa- 
tures on  a  sealed  note  bearing  interest  at  7  per 
cent,  saying,  ''The  above  note  is  to  be  ac- 
counted for,  with  interest  at  8  per  cent  per 
annum,"  and  signed  by  the  principal  obKgor 
on  the  note, — constitutes  a  material  alteratioD 
which  will  avoid  the  note  as  against  a  surety 
thereon  who  did  not  consent  to  the  alteration. 
Sandert  v.  Boffwdl,  32  8.  C.  238,         7:  748 

18.  An  unauthorized  alteration  of  a  non-ne- 
gotiable note  by  the  payee,  by  inserting  the 
word  "bearer"  after  his  name,  is  a  material 
alteration  which  will  nullify  the  instrument. 
Walton  FUno  Co,  v.  Campidl,  35  Neb.  173. 

16:  468 


Due  Process  as  to  Impounding,  see  Consti- 

ITJTIONAL  Law,  154, 
Presumption  as  to  Lawful  Impounding,  see 

Evidence,  187. 

Expense  of  Cure  as  Damages,  see  Damages, 
134. 

Presumption  of  Ownership  of,  seeEviDSNCB. 
239.  ' 

For  Duties  and  Liabilities  as  to  Fences,  see 

Fencks. 
Conclusiveness  of  Judgment  as  to  Increase  of, 

see  Judgment,  56. 
Lien  for  Keeping,  see  Liens,  7-9,  11-14. 
Injury  to,  by  Trains,  see  Railkoads,  86-91, 

125-127. 


AMENDMENTS. 

To  Pleadings,  see  Pleading,  57-68,  340. 
Of  Stotute,  see  Statutes,  79-87,  179,  180. 
Verdict,  see  Trial,  848,  851. 


AMICUS  CURIiE. 


Application  by,  for  Rehearing,  see  Appeal 
AND  Ekrob,  379. 

An  attorney  as  amieut  curia  may  move  to 
dismiss  an  action  as  collusive;  and  it  is  his  duty 
to  do  so  if  he  knows  or  has  reason  to  belicTe 
that  the  nction  is  fictitious.  HtUey  v.  Evreka 
Coitnty  Bank,  21  Nev.  137,  12:  815 

See  also  Motions  and  Orders,  4. 


AMUSEMENT. 


For  Equal  Rights  in  Places  of,  see  Ci\riL 
BlOHTS,  1-3. 


ANARCHIST. 

As  Libelous  Name,  see  Libel  and  Slander, 


AHCHtLART     ADMINISTRATION. 

See  ExE(  uTOEs  and  Admin  istratoes,   6,  7 
45,50,51,70,71,77.  '     '    ' 


ANIMALS. 

I.  BlOHTS  AND  LlABILlTIEB  CONCERNING. 

a.  Bights  of  Owners  Oenerdtty, 

b.  LiMUty  for  KiUing  Dogs, 

c.  Liability  of  Owner, 

n.  Cruelty  to. 

iMtoz  to  liTotes  Preoediaf  • 


I.  Rights  and  Liabilities  Concerning. 

a-  Rights  of  Owners  Generally 

1.  A  contract  for  the  use  of  a  mare  for 
the  purpose  of  breeding  a  colt,  which  gives  a 
right  to  possession  of  her  until  the  colt  £  bred 
foaled,  and  weaned,  establishes  a  right  to  the 
colt  as  against  a  subsequent  execution  credi- 
tor ot  her  owner.    Maize  v.  Bowman,  93  Ky. 

"^'  Ti.      *.  .      ,  ^'^'  ®1 

a.  Liberating  an  animal  captured  during 

close  time  in  violation  of  statute  interferes  witS 
^,Je«al  ri«ht  or  title  of  the  person  illegally 
holding  it  captive,  and  gives  him  no  right  of 
action.  James  v.  Wood,  82  Me.  173.     8:  448 

3.  Following  a  moose  in  a  forest  until  it 
becomes  snowbound,and  then  captunngit  dur- 
ing close  time,  is  a  violation  of  Me.  Rev.  Stat, 
chap.  30,  §^  9,  prohibiting?  hunting,  killing,  or 
destroying  a  mooic  during  that  time.         Id, 

b.  Liability  for  Killing  Dogs, 

4.  A  dog  has  a  money  value  in  Nebraska, 
which  the  owner  may  recover  from  one  who 
wrongfully  and  unlawfully  kills  the  doe. 
Nehn-  v.  State,  35  Neb.  638,  17:  771 

6.  A  dog  is  '^property"  within  the  meaning 
of  the  constitutional  provision  against  taking 
property  without  due  process  of  law.  Jen- 
kins V.  BaUantyne,  8  Utah,  245,         16:  689 

6.  Evidence  of  the  market  value  of  dogs  is  not 
necessary  to  sustain  a  judgment  for  damages 
for  poisoning  them,  where  there  is  proof  of 
their  usefulness  and  services  from  which  the 
Jury  can  infer  value.     Heiligmann  v.  Boss 

7.  The  ngnt  of  a  person  whom  a  dog  has 
suddenly  assaulted,  to  kill  the  dog,  under  R. 
I.  Pub.  Stat.  chap.  98,  §  6,  need  not  be  exer- 
cised instantly,  but  the  person  has  a  right  to 
go  for  a  weapon  and  return  and  kill  the  dog. 
Spaight  V.  McGovern,  16  R.  L  668,      7:  888 

8.  The  fact  that  a  person  assaulted  by  a 
dog  followed  it  into  the  shop  of  a  third  per- 
son and  killed  it  there  does  not  make  him  lia- 
ble to  the  owner  of  the  dog.  where  the  statute 
gave  him  a  right  to  kill  it.  Id, 

9.  A  man  bitten  in  consequence  of  his  in- 
terference between  two  dogs  to  separate  them 
is  not  suddenly  assaulted,  within  the  meaning 
of  R.  L  Pub.  Stat.  chap.  93,  §  6,  so  as  to  give 
him  the  right  to  kill  ihe  dog.  Id, 

10.  Shooting  into  a  congregation  of  dogs  on 
one's  premises  at  night,  barking, quarreling,  and 
fighting  there  so  as  to  keep  the  family  awake 
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and  seriously  anaoy  thorn,  and  which  has  be- 
come an.  mtolcrable  nuisaiice,  ia  justified  if  it 
is  a  reasonable  and  neoessary  means  to  protect 
the  family  from  such  nuisance.  Hubbard  ▼. 
Pretton,  90  Mich.  1^1.  15:  849 

11.  A  man  is  not  justified  in  killing  his 
neighbor's  valuable  dog,  of  which  he  has  never 
made  complaint  although  knowing  the  owner, 
merely  because  the  dog  has  barkea  around  his 
house  at  ni0ht,and  chased  cats  into  the  trees, 
and  has  leit  tracks  on  his  freshly  painted 
porch,  and  has  once  been  found  in  his  hen- 
house, iu  which  he  did  no  damage,  except 
per)  taps  to  break  one  egg.  Bou>ers  v.  Soran, 
98Mich.  4d0,  17:  778 

12.  A  dog  that  persistently  and  in  a  threaten- 
ing manner  assails  people  passing  along  a 
public  road  is  a  nuisance,  and  may  be  kifled 
by  any  person  so  assailed.  Mehr  v.  State,  35 
Neb.  638,  17:  771 

18.  A  dog  running  at  large  without  a  col 
lar  having  a  metallic  plate  thereon  on  which 
is  inscribed  the  name  of  the  owner  may,  un- 
der the  Nebraska  statute,  be  lawfully  killed 
by  any  person.  Id. 

14.  A  dog  is  running  at  large  so  that  it  is 
lawful  to  kul  him  under  Neb.  Consol.  Stat. 
§  191,  if  he  has  not  the  required  collar  on 
when  he  leaves  the  owner's  premises  or  goes 
upon  the  public  road,  no  one  having  control 
of  him  bein^  near.  Id. 

15.  The  killing  of  a  dog  which  is  * 'justifi- 
able ia  the  protection  of  life  or  property," 
under  Conn.  Gen.  Stat.  ^  3755,  extends  to  a 
killing  which  is  justifiable  under  the  statutes 
of  the  state,  as  well  as  to  that  which  is  justifi- 
able under  the  comnM)n  law.  Simmands  v. 
Holmes,  61  Conn.  1,  15:  858 

16.  The  right  to  kill  a  dog  ''found  doing 
or  attempting  to  do  mischief  when  not  under 
the  care  of  any  person,"  wiiich  is  given  by 
Conn.  Gen.  Stat.  §3757,  is  not  limited  to  dam- 
ages done  by  his  teeth  or  to  animal  life,  but 
extends  to  injuries  by  destroying  young  and 
tender  plants  in  a  garden,  and  does  not  depend 
on  the  relative  value  of  the  dog  and  the  prop- 
erty, id. 

c.  Liability *of  Owner. 

17.  Mass.  Act  1887,  §  13,  requiring  the  com- 
missioners on  contagious  diseases  among  do- 
mestic animals  to  cause  an  animal  infected 
with  farcy  or  glanders  to  be  killed,  only  au- 
thorizes the  killing  of  actually  infected  horses; 
and  their  order  will  not  protect  the  man  who 
kills  a  horse  who  has  not  such  disease,  in  a  sub- 
sequent suit  by  the  owner  for  compensation. 
Miller  V.  Horton,  152  Mass.  540,        10:  116 

18.  The  owner  of  ferocious  dogs,  who  leaves 
them  running  loose  in  his  back  yard,  in  a  city, 
knowing  that  they  are  accustomed  to  bite,  is 
liable  for  the  injury,  where  they  bite  a  person 
who  enters  the  yard  on  lawful  business  without 
notice  or  knowledge  of  the  dogs.  Conway  v. 
Ch-ant,  88  Ga.  40,  14:  196 

19.  The  owner  of  ado^,  without  knowledge 
of  its  vicious  propensities,  is  not  liable  for 
damages  caused  by  its  bite,  although  his  wife, 
on  whose  premises  it  is  kept,  is  found  liable 
on  the  ground  that  she  harbored  the  dog 
knowing  of  such  vicious  propensities.  Quilty 
Y.  Battle,  135  N.  Y.  301.  17:  581 


20.  A  married  woman  is  liable  for  an  injury 
caused  by  the  bite  of  her  husband's  dog  which 
she  harbors  on  her  own  premises,  with  know- 
ledge of  its  vicious  propensities.  Id, 

21.  The  common-law  rule  requiring  an  owner 
to  keep  his  stock  within  his  own  endosure  ia 
not  in  force  in  Oregon.  Moses  v.  Southern  P, 
R.  Co.  18  Or.  385,  8:  186 

22.  The  imposition  of  a  license  tax  on  dogs, 
under  a  city  charter  empowering  the  city  to 
tax,  regulate,  and  restrain  the  running  at  large 
of  dogs,  does  not  violate  Mo.  Const,  art.  10, 
§  4,  requiring  all  property  to  be  taxed  in  pro- 

Sortion  to  its  value.     Cartilage  v.  lUiodes,  101 
[o.  175,  9:  858 


II.  Cruklty  to. 

23.  Shooting  pigeons  at  a  shooting  match  as 
they  are  libeiatecf  from  a  trap,  and  merely 
wounding  tkem  because  of  unskillful  mark- 
manship,  is  not  cruelty  to  animals,  where  the 
wounded  ones  are  at  once  killed  and  sold  for 
food.     Com,  V.  Letcis,  140  Pa.  261,    11:  588 


ANNUITIES. 


Payment  of,  from  Insolvent's  Estate,  see  Ik- 
BOLVENCY,  65,  67. 

1.  Where  for  a  number  of  years  the  income 
from  an  estate  was  insufficient  to  pay  in 
full  an  annuity  payable  out  of  the  income,  a 
surplus  in  subsequent  years,  when  such 
income  was  more  than  sufficient,  should  be  ap- 
plied insatisfaction  of  the  previousdeficiencies, 
and  not  be  paid  to  the  next  of  kin.  He  Chaun- 
eey,  119  N.Y.  77,  7:  861 

2.  The  devise  of  an  annuity  or  yearly  por- 
tion out  of  the  net  rents  and  profits  of  a  trust 
estate  carries  no  interest  in  the  realty,  where 
the  donee  can  never  assert  any  right  of  posses- 
sion, control,  or  ownership  during  his  lifetime, 
unless  as  tenant  of  the  trustee.  De  Haxen  v. 
S/u})-man,  181  Dl.  115,  6:  745 

3.  An  annuity  given  by  will  is  not  made  a 
rent  charge  upon  trust  lands  from  the  rents  of 
which  it  is  to  be  paid,  where  there  are  no  words 
creating  a  le^  rent  charge,  and  no  power 
given  to  distrain  if  the  annuity  be  not  paid.  Id, 


ANTENUPTIAL  CONTRACT. 

As  Affecting  Dower,  see  Dowrr,  12,  13. 
Sufficiency  of  Proof  of  Fraud  in,  see  Evi- 

DBNCE,  846. 

Validity  and  Effect  of,  see  Husba^nd  and 
WiFB,  98-103. 


ANTITRUST  LAW. 

As  to  Insurance,  see  Coxkebck,  2. 
Conspiracy  under,  see  CoyspiRAOY,  10. 

See  Index  to  Notee  Precedinir. 


APPEAL  AND  ERROR,  I. 
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APPEAL  Ain>  ERROR. 

I-  Right  op  Appeal;  What  Cases  Rk- 

YIXWABLE. 

II.  Jurisdiction. 

in.  Tkansfsb  of  Cause  ;  Pabtiss. 
IV.  RsooRD    AND   Case    in    Appellate 

COUBT. 

V.  Objections  and  Exceptions  ;  Raising 
Questions  in  Lower  Coubt. 

VI.  Preliminaby  Motions;  Dismissal. 

VII.  Hearing  and  Determination. 

a.  In  G&Mrai;  What  Bcmewable, 

b.  Who  may  Uomplain. 

c.  Presumptions. 

d.  Int^locutory    and    Discretionary 

Matters, 

e.  OMe^tions  as  to    Which   Party  is 

Estopped, 

f .  QuetHons  Not  Baised  Beloio. 

f.  Errors  Waited  or  (Jured  Below. 
.  Review  of  Facts. 
i.   W/uit  Errors  Warrant  Betersal. 

1.  In  General. 

2.  As  to  Pleadings. 

3.  As  to  Evidence. 

a.  Erroneous  Admission, 
h.  Erroneous  Exclusion, 

4.  As  to  Instructions, 

5.  As  to  Findings  and  Veidict. 

Vin.  Judgment. 
IX.  Rehearing. 
X.  LiABiUTT  ON  Appeal  Bond. 

Constitutional  Right  of,  see  Constitdiional 
Law,  71,  72. 

In  Eminent  Domain,  see  Eminent  Domain, 
50. 

From  Board  of  Health,  see  Health,  2. 

From  Justice,  see  Justice  or  the  Peace,  5. 

Statute  as  to,  in  Criminal  Cases,  see  Stat- 
utes, 187. 

From  Tax,  see  Taxes,  158-159. 


I.  Right  of  Appeal;  What  Cases  Review- 
able. 

1.  There  is  no  inherent  right  to  appeal 
from  a  judgment  of  a  court  of  inferior  to  one 
of  superior  jurisdiction  for  the  purpose  of 
securing  a  second  trial  upon  the  merits;  such 
right  can-  only  exist  by  reason  of  a  statute. 
SuUitan  v.  Bomg,  82  Mich.  548,        10:  S68 

2.  Aconstituiional  provision  clothing  cer. 
tain  courts  wliu  appellate  jurisdiction  does  not 
give  a  right  of  appeal  to  such  courts  in  all 
cases,  but  only  in  such  as  the  Legislature  shall 
determine  and  designate, — at  least  where  no 
process  is  provided  by  the  Constitution  for 
brincrin^  the  cause  from  the  inferior  into  the 
superior  court.  Id. 

&  An  appeal  from  an  order  of  the  general 
term  is  not  premature,  although  no  judgment 
has  been  entered  thereon,  where  the  order  is  in 
a  special  proceeding  appealed  from  the  surro- 
gate which  could  onlv  terminate  in  an  order. 
LMey  ▼.  Mason,  112  N.  T.  525,  S:  795 

4.  No  appeal  will  lie  from  an  order  appoint- 
ing tiie  mother  guardian  of  a  natural  child. 
Ramsay  ▼.  Thompson,  71  Md.  815.       6:  705 

See  I»tex  to  Notes  Preceding. 


5.  A  decree  declaring  a  person  entitled  to 
a  share  of  a  legacy,  with  interest,  aind  adjudge 
ing  the  true  construction  of  a  will,  with  direc' 
tions  that  all  future  proceedings  in  the  cause 
be  in  accordjance  with  such  construction,  but 
making  no  decree  for  any  money,  is  not  final 
Jam^eson  v.  Major,  86  Va.  61,  8:  77S 

6.  The  Colorado  statutes  providing  that 
judgments  or  orders  in  cases  of  contempt  shall 
be  nnal  and  conclusive  does  not  prevent  a  writ 
of  error  from  the  final  .judgment,  but  restricts 
the  review  to  an  inquiry  ioto  the  jurisdiction 
of  the  court  entering  the  judgment.  Oooper  v 
PeopU,  Wyatt,  13  Colo.  Jr37,  878,         6:  480 

7.  An  appeal  lies  from  so  much  of  a  judg- 
ment as  allows  a  recovery  of  attorneys'  fees  in 
an  action  upon  a  bill  of  exchange,  under  a 
statute  allowing  an  appeal  from  a  judgment 
or  any  part  thereof.  Bank  of  Oommeree  v. 
Jfkt^ua,  II  Mont.  285,  14:  588 
New  triaL 

8.  An  appeal  may  be  taken  to  the  General 
Term  of  the  i^upreme  Court  of  New  York  from 
a  decision  of  the  trial  court  denying  a  motion, 
made  upon  the  judge's  minutes,  for  new  trial 
in  an  action  which  has  been  tried  before  a  jury, 
notwithstanding  judgment  has  been  entered 
therein  from  which  no  appeal  has  been  taken 
and  as  to  which  the  time  for  appealing  has  ex- 
pired. Voisin  V.  Commercial  Mut,  Ins.  Co. 
128N.  Y..120,  9:618 

0.  An  order  of  the  General  Term  of  the 
New  York  Supreme  Court  deuying  a  motion 
for  a  new  trial,  made  under  N.  Y.  Code  Civ. 
Proc.  §  1001,  is  appealable  to  the  New  York 
Court  of  Appeals.  WaM  v.  Barnum,  116  N. 
Y.  67,  5:  688 

Attachment. 

10.  A  writ  of  error  is  the  proper  remedy  to 
review  the  overruling  of  a  motion  to  quash  an 
attachment  after;  the  entry  of  judgment  in 
favor  of  the  attachment  creditor.  Pierce  v. 
Johnson,  98  Mich.  1^,  18:  486 
Ii^unetions. 

11.  A  decree  declaring  a  patent  valid  and 
that  it  has  been  infringed,  and  for  an  injunc- 
tion and  accounting,  is  an  interlocutory  de- 
cree from  which  an  appeal  lies  to  the  Federal 
circuit  court  of  appeals  under  the  Act  of  Con- 
«:re88  of  March  8, 1891.  Biehmond  v.  Atwood 
(C.  C.  App.  1st  0.)  52  Fed.  Rep.  10,    17:  616 

12.  An  **  interlocutory  onler  or  decree" 
granting  or  continuing  an  injunction,  within 
the  meaning  of  the  Act  of  Congress  giving  a 
right  to  appeal  to  the  circuit  court  of  appeals 
from  such  an  order  or  decree,  ineludes  every 
order  or  decree  which  was  not  appealable  un- 
der prior  Acts  of  Congress.  Id. 
Foreelosare* 

13.  A  decree  adjudging  tjiat,  unless  the 
owner  of  the  second  mortgage  withm  a  pre- 
scribed time  gives  notice  to  the  purchaser  of  the 
premises  on  foreclosure  of  the  prior  mortgage 
of  his  desire  and  intenion  to  redeem,  he  shall 
be  forever  barred  and  foreclosed,  is  a  final  de- 
cree from  which  an  appeal  may  be  taken, 
where  the  time  for  skiving  the  notice  has  ex- 
pired.    Moulton  V.  Cornish,  138  N.  Y.  138, 

80:  870 
Eminent  domain. 

14.  A  judgment  disallowing  the  claim  of  one 
interpleading  in  proceedings  to  condemn  land 
for  public  use,  to  the  compensation  awarded, 
is  a  final  one  from  which  a  writ  of  error  will 
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lie.  although  a  judgment  had  previously  been 
entered  in  the  proceeding  which  fixed  the 
right  of  the  public  to  the  property  and  the 
compensation  to  be  made  therefor.  HutcMn- 
son  ▼.  McLaughlin,  15  Colo.  492,       11:  SB7 

15.  The  constitutional  right  of  appeal  un- 
der Ala.  Const,  art.  14,  §  7,  from  any  prelimi- 
nary assessment  of  damages,  by  viewers  or 
otherwise,  in  condemnation  proceodings,  is 
violated  by  Ala.  Code  1886,  ^  1582,  which 
merely  provides  for  the  appointment  by  a 
probate  judge  of  three  arbitrators  and  the 
recording  of  their  award,  without  any  provi- 
sion for  appeal,  as  the  general  statutes  pro- 
vide for  an  appeal  only  from  a  final  judg- 
ment, order,  or  decree  of  the  judges  of  pro- 
bate. Memphis  <ft  C.  R,  Co,  v.  Birmingliam 
8.  dhT.R  R  Go.  (Ala.)  18;  166 
CrlminaJ  eases. 

16.  A  writ  of  error  lies  on  behalf  of  the  state 
to  review  an  order  quashing  an  indictment  on 
the  ground  of  the  unconstitutionality  of  the 
statute  under  which  it  was  drawn,  under  a 
statute  allowing  the  state  an  appeal  or  writ 
of  error  **  when  any  indictment  is  quashed  or 
judged  insufficient  on  demurrer  or  when  judg- 
ment thereon  is  arrested; "  and  the  right  to  re- 
view is  not  limited  to  cases  where  the  indict- 
ment is  held  insufficient  for  matters  of  form, 
by  a  subsequent  clause,  in  the  statute  which 
authorizes  the  trial  court  to  hold  the  defend- 
ant if  it  has  reason  to  believe  that  he  can  be 
convicted  of  an  offense  if  properly  charced. 
State  V.  Burgdoerfer,  107  Mo,  1,         14:  846 

17.  A  statute  giving  a  right  of  appeal  from 
an  acquitttU  in  a  criminal  case  for  illegal  fish- 
ing, to  the  party  making  the  complaint  or  any 
penon  who  will  give  the  necessary  bond,  is  a 
violation  of  the  constitutional  provision  that 
no  person  shall  "  be  twice  put  in  jeopardy  for 
the  same  offense.  People,  Uodeon,  v.  Miner, 
144  lU.  308,  19:  842 


II.   JURISDIOTION. 

18.  The  jurisdiction  of  the  United  States  cir- 
cuit court  of  appeals  could  be  immediately  in- 
voked a^ter  the  Act  of  Congress  of  March  81, 
1891,  creating  those  courts,  although  the  juris- 
diction of  the  circuit  courts  and  the  supreme 
court  was  preserved  as  to  appeals  pending  or 
taken  before  July  1,  1891.  Baltimore  <&  0.  B. 
Go.  V.  Andrea  (0.  C.  App.  0th  C.)  6  U.  S. 
App.  75,  17:  190 

19.  A  freehold  is  involved  so  as  to  give  ju- 
risdiction to  the  Supreme  Court  of  Ilfinois  of 
an  appeal  from  an  order  overruling  a  motion  to 
quash  a  writ  of  possession  in  aid  of  a  judg- 
ment in  ejectment.  Bouoar  v.  Ghiccigo  W.  D. 
Go.  136  111.  101,  18:  81 

20.  Actions  relating  to  the  existence  of  a 
nuisance  are  not  within  the  provisions  of  Iowa 
Code,  §  3173,  making  the  right  of  appeal  to  the 
supreme  court  depend  upon  the  amount  in  con- 
troversy or  a  certificate  of  the  trial  judge;  and 
they  may  therefore  be  appealed  to  that  court 
without  regard  to  the  amount  involved.  Far- 
ley V.  Geisecker,  78  Iowa,  453,  6:  533 

21.  In  an  action  against  a  county  by  an  in- 
dustrial school  for  girls, to  compel  payment  for 
the  support  of  girls  committed  to  it  under  the 
Illinois  Act  of  May  28,  1879,  an  appeal  lies 


from  the  circuit  directly  to  the  supreme  courts 
under  Practice  Act,  g  ^,  relating  to  questions 
as  to  the  validity  of  a  statute  or  constitution. 
Oook  Gounty  v.  Chicago  Industriai  School  fof 
Girls,  125  lU.  540,  1:  437 

22.  Where  a  decree  is  rendered  against  twc 
defendants  separately,  on  a  bill  to  compel  con- 
tribution, and  this  in  reversed,  an  appeal  to- 
the  Supreme  Court  of  Illinois  from  a  decree 
of  reversal  cannot  be  sustained  as  to  one  of 
the  defendants  against  whom  the  judgment 
was  for  less  than  $1,000.  FarweU  v.  Seeker, 
129  111.  261,  6:  400 


III.  Transfer  of  Causb;  Pabtibs. 

23.  Praying  an  appeal,  without  taking  any 
f  urtner  steps,  does  not  defeat  the  jurisdiction 
of  the  trial  court  to  entertain  a  bill  of  review. 
State,  Terre  Haute,  v.  Kolsen,  130  Ind.  434, 

14:  566 

24.  An  appeal  in  a  suit  by  the  creditor  of  a 
legatee  against  him  and  the  administrator  to 
reach  money  in  the  latter's  hands  is  not  subject 
to  the  provisions  of  Ijid.  Rev.  Stat.  1881, 
§§  2454, 2455,  respecting  appeals  in  proceedings 
for  settlement  of  decedents'  estates.  Koons 
V.  Mellett,  121  Ind.  585,  7:  881 

25.  Notice  of  appeal  to  coparties  need  not 
be  given,  under  Ind.  Rev.  Stat.  1881,  §  635, 
where  no  judgment  is  rendered  against  them 
and  they  have  no  interest  in  the^  appeal.    Id. 

26.  An  affidavit  for  appeal  from  the  decision 
of  a  circuit  court  commissioner  to  the  circuit 
court,  in  a  summary  proceeding  by  a  landlord 
to  recover  possession  of  the  leased  premises 
from  his  tenant,  is  sufficient  if  in  the  common 
form  of  affidavits  on  appeal  from  .justices^ 
courts,  although  it  does  not  state  the  nature  of 
the  action,  nor  when  it  arose  nor  when  it  was- 
tried.    Hanaw  v.  Bailey,  83  Mich.  24, 

9:  801 

27.  An  order  appointing  a  recei  ver  for  a  dis- 
solved corporatioD  is  suspended,  under  Cal. 
Code  Civ.  Proc.  §  949,  by  an  appeal  from  the 
judgment  declaring  the  forfeiture,  where  the 
requisite  undertaking  is  given.  Havemeyer 
V.  San  Francisco  Super,  Gt.  84  Cal.  327, 

10:  687 
Time. 

28.  A  defendant  in  error  against  whom,  as 
cross-petitioner  in  the  trial  court,  a  judgment 
had  been  rendered  which  is  in  favor  of  all  the 
other  parties  to  the  suit,and  to  which  no  error 
is  assigned  by  another  party,  is  required  to 
file  his  cross-petition  in  error  within  two  years 
after  the  rendition  of  such  judgment,  in  order 
to  obtain  its  reversal.  Mannix  v.  Purcell,  46 
Ohio  St.  102,  8:  753 

29.  There  is  no  limitation  upon  the  time 
within  which  an  appeal  will  lie  from  an  inter- 
locutory decree  settling  the  principles  of  a 
cause.  The  limitation  of  one  year  upon  the 
time  for  appealing  provided  by  Va.  Code, 
§  3455,  runs  only  as  against  a  final  decree. 
Jameson  Y.  Major,,  86  Va.  51,  .  3:  773 
Parties. 

30.  The  right  to  appeal  as  a  party  "ag- 
grieved" does  not  extend  to  executors  who 
have  obtained  a  judgment  construing  a  will  as 
to  which  of  two  parties  is  entitled  to  a  certain 
See  Index  to  Notes  Preceding. 
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becineBt,  where  the  alleged  claimauts  acquiesce 
in  the  decision.  Bryant  v.  Thompson,  128  N. 
T.  426.  18:  746 

31 .  On  the  death  of  an  administrator  against 
whom  a  decree  for  the  payment  of  money  out 
of  the  assets  of  the  estate  has  been  rendered, 
the  proper  party  to  appeal  is  not  his  adminis- 
trator, but  an  administrator  de  bonis  non, 
MilUr  V.  McMechen,  38  W.  Va.  197,    6:  515 

33.  An  administrator  de  bonis  non  need  not 
make  himself  a  formal  party  to  the  record  in 
order  to  appeal  from  a  decree  against  his 
predecessor,  who  is  dead,  but  may  simply  pe- 
tition for  an  appeal,  stating  the  other's  death 
and  exhibiting  his  own  appointment.         Id. 


IV.  Rbcobd  and  Case  ik  Appellate  Court. 

« 

2^.  An  unnecessary  recital  by  the  clerk,  of 
a  charge  to  the  grand  piry,  does  not  make  it 
a  part  of  the  record.  Hows  y.  State^  133  Ind. 
404,  18:  774 

34.  The  opinion  filed  in  a  case  is^ji  no  sense 
a  proper  part  of  the  record  on  appeal  to  the 
Supreme  Court  of  Illinois  from  the  judgment 
of  an  Appellate  Court.  Psnnsylvania  Co.  v. 
Verst&n,  140  111.  637,  15:  798 

35.  A  translation  of  evidence  by  the  short- 
hand reporter,  not  containing  the  name  of  the 
cause  except  by  an  indorsement  on  the  out- 
side, which  is  not  in  the  handwriting  of  the 
reporter,  and  is  not  referred  to  in  the  certifi- 
cate, and  is  not  identified  in  any  other  man- 
ner,— is  not  sufiaciently  identified  to  become 
a  part  of  the  record,  though  inserted  in  the 
proper  place  in  a  skeleton  bill  of  exceptions. 
Joy  y.  Biti&r,  77  Iowa,  73,  8;  184 

'36.  The  riffht  result  of  a  case  on  its  merits 
will  not  be  disturbed  because  the  record  of  a 
Judgment  referred  to  in  the  petition  was  not 
ocmied  and  annexed  as  an  exhibit.  Lyons  y. 
PiafUers  Loan  d  J3av.  Bank,  86  Ga.  485, 

18:  155 

87.  On  an  appeal  inyolying  the  right  of  a 
oonunissioner  appointed  to  take  testimony  by 
the  Commissioners  of  Alabama  Claims  to  make 
a  special  contract  as  to  fees,  instructions  issued 
by  the  Court  of  Commissioners  cannot  be 
receiyed  when  not  put  in  evidence  on  the  trial. 
Pmpers  v.  Manning,  154  Mass.  370,    18:  858 

38.  An  order  will  be  treated  as  a  part  of  the 
record  and  legitimately  before  the  court  for 
examination  on  the  rehearing  of  an  appeal,  if 
the  case  was  submitted  by  both  parties  at  the 
first  hearing,  upon  the  theory  that  the  order 
was  proi>erTy  in  the  record.  Republic  L.  Ins, 
Co.  ▼.  Swigert,  135  Dl.  150,  18:  888 
CoDtr»dietioiis. 

See  also  infra,  116. 

39.  The  certificate  of  the  judge  that  a  tran- 
script contains  all  the  eyidence  will  be  accepted 
as  true  against  an  .objection  that  the  evidence 
is  not  all  included,  in  the  absence  of  any  spe- 
cific reference  to  show  that  fact.  Spencer  v. 
Andrew,  82  Iowa,  14,  18:  115 

40.  The  return  of  process  contained  in  the 
record  on  appeal  must  control  the  finding  of 
the  court,  when  they  are  contradictory, 
Lonkey  ^ .  Keyes  mver  Min,  Co.  21  Nev.  312, 

17:  851 
Affidavits. 

41 .  Afiidayits  as  to  oral  agreements  between 

Index  to  Notes  PreeediD|^* 


counsel  will  not  be  considered  on  appeal,  un- 
der Iowa  Code,  §  213,  at  least  so  far  as  they 
are  in  conflict.  Hardin  y.  Iowa  Railroad  db 
C.  Go,  78  Iowa,  726,  6:  58 

42.  Affidavits  are  not  admissible  in  an  ap- 
peUate  court  to  show  that  a  bill  of  exceptions 
was  improperly  allowed  and  signed  by  the 
trial  judge,  where  it  was  allowed,  signed,  and 
filed  as  a  part  of  the  record  during  term  time. 
The  record  cannot  be  attacked  in  that  way. 
East  Line  <fc  R,  R.  R.  Co.  v.  Culberson,  72 
Tex.  375,  8:  567 
Abstracts. 

43.  Appellee's  additional  ab.vtract  is  not  to 
be  taken  as  admitted,  although  not  denied  in 
terms,  where  the  appellant  has  filed  a  certified 
transcript  of  the  record,  and  a  statement  that 
he  has  done  so  because  the  correctness  of  his 
abstract  has  been  so  persistently  denied,  and 
has  attached  an  index  of  the  transcript  and  ab- 
stract, for  the  purpose  of  aiding  in  the  yerifi- 
cation  of  the  abstract  by  the  transcript.  Joy 
y.  Bitzer,  77  Iowa,  73,  3:  184 

44.  Appellee's  additional  abstract  and  argu- 
ment will  not  be  stricken  from  the  record,  with 
costs  of  printing  the  same,  because  not  served 
within  the  time  required  by  the  rules,  where 
the  final  submission  of  the  cause  was  not  re- 
tarded thereby.  Doolittle  v.  Doolittle,  78 
Iowa,  691.  6:  187 

45.  A  supplemental  abstract  filed  by  appellee 
merely  to  correct  his  abstract  in  respects  in 
which  the  appellant  claims  it  is  deficient  will 
not  be  stricken  from  the  files  on  appellant's 
motion  on  the  ground  that  it  is  not  filed  in 
time,  as  its  filing  does  not  preiudiceappellan, 
in  any  manner.  Richards  v.  Knight,  78  Iowa, 
69.  4:  468 
Bill  of  exceptions. 

See  also  infra,  96,  110. 

46.  A  bill  of  exceptions  is  not  defective  in 
failing  to  copy  a  mortgage  as  a  part  of  the 
evidence  where,  after  stating  that  it  was  read 
in  evidence,  it  refers  to  a  previous  page  of 
the  transcript  where  it  is  copied  as  an  exhibit 
filed  with  the  answer.  BinkUy  y.  Forkner, 
117  Ind.  176,  8:  88 
Certillcate* 

47.  A  certificate  to  a  bill  of  exceptions  reg- 
ularly signed  by  the  judge  need  not  state  what 
it  contains,  except  whether  it  contains  all  the 
evidence.     Muetze  v.  Tuteur,  77  Wis.  236, 

9:  88 

48.  A  certificate  that  a  charge  of  fraud  is 
not  tnie  in  fact  is  sufilcient  as  certifying  an 
ultimate  fact,  and  not  evidentiary  facts.  Hayes 
y.  Massachusetts  Mui,  Ins.  Co.  125  III.  626, 

1:  808 
Certiorajri. 

49.  A  certiorari  will  not  be  granted  to  in- 
corporate in  a  case  settled  an  exception  which 
appellant  has  waived  by  failure  to  set  it  out  in 
his  statement  of  case  on  appeal.  State  v. 
Black,  109  N.  C.  856,  14:  806 
Assiffninents  of  error* 

See  also  infra.  111. 

50.  Error  cannot  be  predicated  upon  an  as- 
signment the  substance  of  which  is  wholly 
immaterial.  Western  U.  Teleg.  Co,  v.  Collins, 
45  Kan.  88,  10:  516 

51.  Only  one  point  or  subject  should  be 
embraced  in  an  assignment  of  error.  Kelly  t. 
BtnnetU  132  Pa.  218,  7:  180 
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52.  A  general  and  vagae  assignment  of  an 
error  will  not  be  considered  by  the  Supreme 
Court  of  South  Dakota.  A  party  eomplainiaff 
of  error  must  specify  it  with  precision.  It 
should  be  specific  and  explicit,  so  that  by  look- 
ing at  the  grounds  stated  the  court  can  at  once 
see  how,  when,  and  where  the  error  arises,  and 
whether  it  is  well  or  Itl  taken.  State  v.  Chap- 
man, 1  S.  D.  414,  tO:  488 

58.  An  assignment  of  error  in  sustaining  an 
objection  to  t^mony  offered  to  prove  a  cer- 
tain material  fact  need  not  name  the  witnesses 
or  state  wlkat  questions  were  asked  them. 
Union  Bldg.  Amo.  v.  Roekford  Ina.  Co.  83 
Iowa,  647,  14:  848 

54.  An  assignment  of  en-or  which  merely 
alleges  that  instructions  between  certain  lines 
are  erroneous  is  iusufflcieut.  Simmonds  y. 
HotfMs,  61  Conn.  1,  15:  853 

55.  The  sufficiency  of  the  evidence  to  sup- 
port a  verdict  cannot  be  considered  on  an  as- 
signment of  error  for  refusal  of  a  nonsuit. 
IHentein  v.  Sehubkagdy  131  Pa.  46,  6:  481 
Waiver  of  asslfpnineiits. 

56.  An  assignment  of  error  submitted 
''without  argument"  may  be  treated  as  aban- 
doned. JadasonviUe,  T.  &  K,  W.  B.  Co,  v. 
Fisninauiar  Land,  T,  cfe  M.  Co,  37  Fla.  1,157, 

17:  88.  66 

57.  "Eamestlyinsisting"  on  assignments  of 
error  will  not  prevent  the  court  from  consider- 
ing them  as  alNindoned,  in  the  absence  of  any 
further  notice  of  them  than  a  statement  in  a 
brief  that  "questions  to  witnesses,  as  appear- 
ing by  95  assignments,"  were  leading  and 
sought  to  ehcit  irrelevant  testimony,  where 
such  questions  are  scattered  through  a  bill  of  ex- 
ceptions of  470  pages.  .  Id. 

58.  A  claim  for  the  refunding  to  a  shipper  of 
an  overcharge,  made  in  a  petition  to  railroad 
commissioners  for  the  enforcement  of  their  or- 
der as  to  rates,  is  waived  on  appeal  if  not  asked 
in  the  appellate  court.  CampMl  v.  Chicago, 
M.  d  St.  P.  R.  Co.  (Iowa)  17:  448 

59.  An  assignment  of  error  as  to  the  admis- 
sion of  evidence,  which  is  not  argued  before 
the  court,  will  not  be  considered  in  the  opin- 
ion.   Esterbrook  v.  lUUy,  81  Iowa,  479, 

10:  88 

Finding^. 

60.  A  case  will  not  be  remanded  for  a  more 
specific  finding  where  the  facts  necessary  are 
stated  in  effect  and  have  been  assumed  by  both 
parties,  and  the  case  heard  on  its  merits  with- 
out objection.  BeJiediet  v.  Chase,  58  Conn. 
196,  8:  180 

61.  In  an  action  for  the  recovery  of  money, 
what  questions  of  fact  shall  be  submitted  to 
the  jury  for  specific  findings  is  in  the  discre- 
tion ot  the  trial  court.  Stejisgaard  v.  8t.  Paul 
BeoL'EstaU  TitU  Ins.  Co.  50  Minn.  429, 

17:  575 

62.  The  omission  of  a  finding  is  immaterial 
where  other  findings  necessarily  control  the 
judgment.  Southern  P.  R.  Co.  v.  Dnfour, 
95  Cal.  615,  19:  98 

63.  Neglect  to  make  a  finding  not  requested 
cannot  be  objected  to  on  appeal,  if  the  evidence 
is  not  sufficient  to  require  it  as  matter  of  law. 
Wetzler  v.  Duffy,  78  Wis.  170,  18:  178 

64.  Inconsistent  and  contradictory  findings 
to  the  effect  that  a  city  is  neghf^ent  and  tbat 
an  abutting  owner  is  not,  where  it  is  clear  that 


the  latter  must  have  been  negligent  if  the  city 
was,  will  not  sustain  a  judgment  against  the 
city.      Raymond  v.  Kiaeberg,  84   Wis.   802, 

19:  648 

65.  A  formal  finding  in  a  partition  suit,  that 
plaintiff  and  defendant  were  tenants  In  com- 
mon^ does  not  show  that  the  defense  of  adverse 
possession  was  not  found  to  be  involved, 
where  the  court  ezpresslv  found  at  defendant's 
re(]uest  that  thejr  had  held  adversely  for  a  cer- 
tain period,  which  was  not  long  enough  to 
raise  the  presumption  of  a  grant.  Weston  v. 
Stoddard,  137  N.  Y.  119,  80:  684 

66.  A  special  finding  of  adverse  possession, 
made  at  the  request  of  the  defendant  in  parti- 
tion, must  prevail  over  the  usual  formal  flnd- 
inff  of  tenancy  in  common.  Id. 

67.  A  finding  that  an  abutting  owner  did  not 
use  ordinary  care  and  prudence  to  prevent  in- 
jury to  travelers,  without  auv  finding  that  the 
miury  to  a  traveler  resulted  from  such  failure, 
will  not  Justify  a  judgment  against  such 
owner,  where  another  special  finding  is  that  the 
injury  was  caused  by  negligence  of  the  city 
alone,  even  where  it  is  apparent  that  the  neg- 
lig-ence  of  the  city  must  have  been  that  of  the 
abutting  owner  also.  Raymond  v.  Kisiberg 
84  Wis.  802,  19:  648 

68.  Findings  that  a  judgment  was  confessed 
in  contemplation  of  an  assignment  for  creditors 
and  in  fraud  of  the  statute  governing  such  as- 
signments, though  classified  among  conclusions 
of  law,  will  be  given  the  same  effect  to  uphold 
the  judgment  as  if  they  were  designated  as 
flndinsm  of  fact.  Berger  v.  Varreimann  (N. 
Y.)127N.  Y.281,  18:  808 

69.  A  finding  that  a  son  to  whom  a  bill  of 
sale  was  made  by  his  father  shortl  v  before  a 
general  assignment  had  knowledge  of  the 
father's  intent  to  hinder  and  defraud  creditors, 
and  also  that  he  conspired  with  him  to  prefer 
creditors  in  violation  of  the  statute,  cannot  be 
construed  as  a  finding  of  fraud  as  to  creditors 
irrespective  of  the  statute  as  to  preferences, 
where  the  case  was  decided  on  the  theory  that 
the  bill  of  sale  must  be  construed  with  the  as- 
signment.    Manning  v.  Beck,  129  N.  Y.  1. 

14:  198 

70.  A  special  question  withdrawn  from  the 
jurv  by  consent  of  both  parties  before  the  gen- 
eral verdict  was  rendered  cannot  be  considered 
on  appeal  as  part  of  the  findings  and  verdict, 
even  if  the  word  "Yes"  is  wiitten  under  it. 
Bead  v.  NichoU,  118  N.  Y.  224,  7:  180 

71.  Where  a  special  verdict  on  the  question 
of  the  negligence  of  a  railroad  company  finds 
nothing  as  to  the  condition  of  the  engine  or  as 
to  the  manner  of  its  operation,  the  facts  thus 
omitted  must  be  regarded  as  found  against  the 
plaintiffs.  LouisfeSte,  N,  A  (Si  C,  R  Co.  v. 
Hart,  119  Ind.  273,  4:  549 

72.  A  refusal  to  assess  damages  for  injury 
to  a  water-power  is  not  shown,  so  as  to  present 
a  question  of  law  on  appeal,  where  there  is  no 
expression  of  intention  to  that  effect,  and  evi- 
dence was  taken  on  the  subject,  and  an  award 
to  the  claimant  is  made  in  jrross  without  items. 
Re  Thompson,  127  N.  Y.  463,  14:  58 
Record  of  conviction. 

73.  On  appeal  from  a  conviction  of  murder, 
where  the  record  recites  the  going  into  court  of 
defendant  and  his  couDsel,  the  calling  and 
coming  in  of  the  jury,  the  continuance  of  th« 
See  Index  te  Notee  Precedingr. 
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trial,  the  argument  of  counsel,  the  instructions 
to  the  jury,  their  i-etiremeut,  and  the  return  of 
the  jury  into  court  with  the  verdict,  and  the 
Terdict  itself,  all  in  one  entry,  it  sufficiently 
shows  defendant's  presence  at  the  rendition  of 
the  verdict.  TrumbU  v.  Ten'iUrry,  8  Wyo. 
280,  6:  884 

74.  On  appeal  from  a  conviction  for  crime 
the  record  need  not  affirmatively  show  that 
defendant  was  fnraished  with  a  copy  of  the  in- 
dictment and  a  list  of  jurors,  before  arraign- 
ment, as  required  by  statute.  Parker  v.  People, 
IS  Colo.  155,  4:  808 


V.  Objections  and   Exceptions  ;    Raisikg 
Questions  in  Lower  Court. 


76.  The  withdrawal  of  a  special  defense  is 
aot  subject  to  review  on  appeal  if  no  objec- 
tion or  exception  is  taken  thereto.  Smitfiern 
P.  B.  Co,  V.  Ditfaur,  95  Cal.  615,  19:  98 

As  to  evidence. 
See  also  infra,  197-202. 

76.  The  Illinois  Supreme  Court  cannot  con- 
sider the  exclusion  of  testimony,  where  no  ex- 
ception to  the  ruling  was  preserved.  Afihev- 
•er-Biueh  Brew.  Asao.  v.  Hutrna^ihery  127  111. 
652.  4:  575 

77.  An  exception  to  a  decision  of  the  court 
overruling  an  offer  of  evidence  or  excludini^  a 
defense  must  state  the  ground  upon  which 
the  offer  was  made.  Dale  y,8eeQs,  J.  Sup.) 
51  N.  J.  L.  (22  Vroom)  378,  5:  588 

78.  Objections  to  the  admission  of  testimony 
in  criminal  as  well  as  in  civil  cases  must  state 
opportunely  the  reasons  therefor,  in  order  to 
preserve  rulings  for  a  review.  State  v.  Hope, 
100  Mo.  347,  8:  608 

79.  A  general  objection  to  declarations  of 
two  persons  who^  statements  are  not  distin- 
guished is  insufficient  to  question  the  admissi- 
bility of  the  declarations  of  one  of  them. 
Holmei  v.  Turners  Falls  Lumber  Co.  150  Mass. 
585,  6:  888 

80.  An  objection  to  evidence  on  a  specific 
ground  waives  other  grounds.  BaUey  v. 
CMeago,  M,  it  8t,  P.  B.   Co.  (S.  D.) 

19:  668 

81.  The  benefit  of  an  objection  to  the  admis- 
sion of  evidence  cannot  be  availed  of  on  ap- 
peal, if  such  evidence  is  admitted  over  the  ob- 
jection, unless  the  objecting  party  applies  to 
the  court  to  exclude  the  evidence  objected  to, 
and  thus  obtains  a  distinct  ruling  as  to  its  ad- 
missibility. Boberts  v.  Bonaparte,  73  Md. 
191,  10:  689 

82.  An  exception  to  the  admission  of  evi- 
dence is  not  available  in  the  New  York  Court 
of  Appeals,  where  the  objection  to  such  evi- 
dence was  not  made  until  after  it  had  gone  to 
the  jury,  and  where  there  was  no  motion  to 
strike  out.  Hangen  v.  Hachemeister,  114  N. 
T.  566,  5:  187 

83.  Error  cannot  be  assigned  to  the  mere  in- 
troduction of  evidence  which  was  not  shown 
to  be  irrelevant  when  it  was  given,  but  only 
shown  to  be  so  on  cross-examination,  where 
no  motion  was  made  to  strike  it  out.  Jackwn- 
tUUy  T,  dk  K,  W,  B.  Co.  v.  Peninsular  Land, 
r.  «ilir.  Oy.  27 FU.  1,  157,  17:  88,  65 

See  Indez  to  Notes  Preeediiigw 


84.  A  general  objection  to  the  introduction 
of  a  map  in  evidence  on  the  question  of  at^wn 
boundary  is  not  sufficient  to  raise  an  objection 
to  the  lack  of  proof  that  it  was  a  genuine  map 
published  by  order  of  the  Legislature.  Com. 
V.  King,  150  Mass.  221,  5:  586 

85.  An  objection  to  a  deed  as  incompetent, 
immaterial,  and  irrelevant,  is  not  specific 
enough  to  reach  defects  in  its  execution, — as, 
that  It  was  not  witnessed.  Bupert  v.  Penfier. 
85  Neb.  587,  17:  884 

86.  Objecting  to  the  admission  in  evidence  of 
a  will  for  the  reason  that  it  is  immaterial  and 
incompetent  for  any  purpose  is  not  sufficient 
to  raise  the  question  whether  or  not  it  is  suffi- 
ciently authenticated  or  proved  to  be  admis- 
sible.    Crawford  v.  Withei'bee,  77  Wis.  419, 

9:  561 

87.  An  objection  to  the  admission  of  evi- 
dence in  answer  to  a  question  propounded  to 
a  witness,  on  the  ground  that  it  is  * 'improper 
and  incompetent,'^  or  that  it  is  "irrelevant  and 
immaterial  and  does  not  rebut  anvthing,"  is 
too  general  to  raise  any  question  for  the  con- 
sideration of  the  Appellate  Court.  Cincimiati, 
I.  St.  L.  dh  C.  B.  Go.  V.  Hotoard,  124  Ind.  280, 
8:  598;  Stringer  v.  Frost,  116  Ind.  477, 

8:  614 
But  see  next  case. 

88.  An  objection  to  evidence  as  **incompe- 
tent  and  immaterial"  is  sufficient  to  apprise 
the  court  of  tlie  real  nature  of  the  objection, 
when  it  immediately  succeeds  eight  previous 
objections  to  similar  evidence,  made  upon  the 
ground  that  the  witness  was  not  competent  to 
testify  to  tnmsactions  and  conversations  with 
a  deceased  person.  Be  Eysaman's  Will,  113 
N.  Y.62,  8:  699 

89.  An  exception  to  the  exclusion  of  a  ques- 
tion cannot  be  maintained  where  there  is  noth- 
ing to  show  what  the  answer  would  have  been 
or  what  there  was  an  offer  to  prove.  Skinners 
V.  Proprietors  of  Locks  dk  Canals,  154  Mass. 
168,  18:  564;  Smethurst  v.  Independent 
Cong.  Church,  148  Mass.  261,  8:  695;  Smith 
V.  Niagara  F.  Ins.  Co.  60  Vt.  682,       1:  816 

As  to  metructione. 

90.  One  who  reserves  only  a  general  excep- 
tion to  a  charge  cannot  afterwards  be  allowed 
to  select  particular  phrases  and  found  special 
exceptions  thereon.  Com.  v.  Tolmun,  149 
Mass.  229,  8:  747 

91.  An  exception  to  *' refusals  to  charge  as 
requested"  is  not  sufficiently  definite,  where 
some  of  the  requests  were  given  as  requested, 
others  modified,  and  some  refused.  Bead  v. 
Nichols,  118  N.  Y.  224,  7:  180 

92.  A  general  request  for  an  instruction  that 
under  the  law  and  evidence  the  plaintiff  cannot 
recover  is  too  broad  to  raise  the  question  of 
failure,  in  un  action  on  an  insurance  policy,  to 
prove  that  proofs  of  loss  had  been  furnished 
as  required  by  the  policy.  Such  a  defect 
should  be  specified  in  the  request.  Ho^m'  v. 
Prescott  Ins.  Co.  84  Mich.  809,  11:  840 

93.  Objecting  that  the  trial  judge  did  not  in- 
struct the  jury  upon  all  the  grades  of  homi- 
cide to  which  the  evidence  may  be  reasonably 
applicable  is  futile  in  the  absence  of  a  request 
for  instructions  on  the  lesser  grades  than  that 
of  which  the  accused  was  convicted.  Lt}vett 
V.  State,  30  Fla.  142,  17:  706 
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d4.  A  prayer  for  instructions  to  raise  the 
question  of  the  sufficiency  or  insufficiency  of 
pleadings  must  be  framed  with  a  direct  ref- 
erence to  them.  South  Baltimore  Co.  v.  MufU- 
baeh,  69  Md.  895,  1:  507 

95.  A  statement  in  a  bill  of  exceptions,  that 
the  court  refused  to  give  certain  numbered  in- 
structions asked  by  defendant,  to  which  refusal 
of  the  instructions  thus  asked  the  defendant  by 
his  counsel  then  and  there  excepted  at  the  time, 
will  entitle  defendant  to  have  such  refused  in- 
structions considered  on  appeal,  and  will  not 
be  treated  as  a  general  exception  to  the  refusal 
of  the  instructions  as  a  whole.  Weber  y,  Kan- 
MM  City  Cable  R  Co.  100  Mo.  194,        7:  819 

96.  The  Montana  Act  of  Sept.  18,  1887.  de- 
claring that  instructions  eiven  and  the  refusal 
to  give  instructions  shall  oe  deemed  excepted 
to,  does  not,  under  Comp.  Stat.  p.  649,  §  209, 
providing  that  repeals  shall  not  affect  cases 
pending,  apply  to  an  action  pending  at  its  pas- 
sage.    Gassert  v.  Bogk,  7  Alont.  585,  Ix  840 

Motions, 

See  also  supra^  82,  88. 

97.  A  motion  for  a  nonsuit  on  the  ground 
that  there  is  no  evidence  of  negligence  on  the 
part  of  the  employer  against  whom  an  action 
IS  brought  by  a  servant  sufficiently  raises  the 
question  as  to  the  liability  of  the  employer  for 
the  negligence  of  a  fellow  servant  by  which 
the  injury  was  caused.  Byrnes  v.  New  York, 
L,  E.  it  W.  R.  Co,  118  N.  Y.  251,       4:  151 

98.  The  overruling  of  a  motion  to  quash  the 
entire  panel  of  jurors,  interposed  before  the 
trial  began,  may  be  considered  independently 
of  a  motion  for  a  new  trial  in  which  it  was  un- 
necessarily embodied,  but  which  was  filed 
too  late.    McKinney  v.  8tate,  8  Wyo.  719, 

16:  710 

99.  Objections  to  a  judgment  must  be  pre- 
sented by  the  proper  motion  to  the  trial  court, 
or  they  will  not  be  regarded  on  appeal.  Mo- 
Nutt  V.  HfcNutt,  116  Ind.  645,  2:  872 

100.  The  overruling  of  a  motion  to  strike 
out  parts  of  a  verdict  can  be  considered  on 
appeal  only  under  an  assignmeiit  of  error  for 
overruling  a  motion  for  a  new  trial.  Louis- 
ville,  N.  A.  d  C.  E,  Co.  v.  Hart,  119  Ind.  273. 

4:  549 

101.  If  a  verdict  does  not  cover  the  issues  in 
a  case,  or  so  far  cover  them  as  to  entitle  the 
appellees  to  a  judgment,  the  question  on  ap- 
peal must  be  presented  as  a  reason  in  the  mo- 
tion for  a  new  trial,  or  by  a  motionfor  a  judg- 
ment upon  the  verdict.  IjOuuvHUf  N,  A,  A 
V,  R,  Co.  V.  Hart,  119  Ind.  278,  4:  549 

102.  The  giving  or  refusal  to  give  instruc- 
tions can  be  considered  on  appe^  only  under 
an  assignment  of  errors  for  overruling  a  mo- 
tion for  a  new  trial.  Louisville^  N,  A.  d  C. 
R.  Co,  V.  HaH,  119  Ind.  273,  4:  549 

103.  Error  in  giving  instructions  must  be 
made  a  ground  for  a  new  trhil  in  the  motions 
filed  for  that  purpose;  and  if  this  is  not  done 
the  instructions  cannot  be  reviewed  by  the 
Supreme  Court  of  Missouri.  SUite  v.  Nelson, 
>01  Mo.  477,  10:  89 

104.  To  present  a  question  as  to  damages 
on  appeal,  it  must  have  been  assigned  as  a 
cause  for  a  new  trial.  Vineennes  v.  Citizens 
Gaslight  d  C.  Co.  132  Ind.  114,  16:  485 


VI.  pRELIMmART  MOTIONB ;   DiSMIfiSAL. 

105.  Under  a  rule  of  the  Supreme  Court  of 
Colorado,  by  which  a  party  who  interposes  a 
timely  written  request  bef ort  the  court  for  an 
oral  argument  upon  the  final  hearing  is  enti- 
tled thereto,  if  he  does  not  interpose  such  re- 
quest until  after  the  cause  is  finally  determined 
he  will  be  held  to  have  waived  his  right  there- 
to ;  and  such  waiver  applies  also  in  cases  sent 
to  the  supreme  court  commission  for  prelim- 
inary consideration  and  report.  BoekweU-w, 
Butler,  17  Colo.  290.  17t  61 1 

106.  In  civH  actions,  privileges  which  rise  to- 
the  dignity  of  constitutional  or  statutory 
rights  may  be  waived  ;  and  where  they  relate 
to  procedure  in  the  court, — such  as  oral  argu- 
ments,— their  exercise  is  subject  to  reasona- 
ble regulation.  Id, 

107.  A  motion  to  affirm  a  judgment  on  the 
ground  that  the  justices  of  the  appellate  court 
are  equally  divided  in  opinion  may  be  denied 
and  the  case  held  for  a  decision  on  the  merits, 
where  it  is  evident  that  before  the  time  for  the 
next  term,  at  which  the  cause  would  be 
heard,  several  of  the  justices  would  be  sue-^ 
ceeded  by  others  on  the  bench.  Lueo  v.  Toro, 
88Cal.  26,  11:548 

DiamissaL 

108.  An  appeal  will  be  dismissed  where 
the  judgment  has  been  performed.  Hintra- 
ger  v.  Mahoney^  78  Iowa,  587,  6:  50* 

109.  An  appeal  from  a  decree  dismissing  a 
bill  asking  to  have  tax  bills  declared  void  as  a. 
cloud  upon  title  is  improperly  dismissed 
against  Uie  objection  of  the  appellant,  upon 
proof  that  the  other  parties  had  caused  the  tax 
bills  to  be  canceled  and  marked  paid,  and  had 
paid  all  the  costs  which  had  arisen  or  might 
arise,  when  the  appellant  shows  that  the  object 
of  his  suit  is  to  have  the  bills  canceled  as  void 
ab  initio,  and  that  during  the  pendency  of  the 
suit  he  has  conveyed  the  property,  with  cove- 
nants against  incumbrances.  State^Baylia,  v. 
Kansas  City  a.  App,  97  Mo.  881,         8:  476 

1 10.  An  appeal  on  a  special  bill  of  excep- 
tions will  not  be  dismissed  for  lack  of  a  gen- 
eral bill  which  could  not  be  considered  for 
any  purpose  whatever.  Illinois  C.  A  Co.  v. 
Minor,  69  Miss.  710,  16:  68? 

111.  An  appeal  will  not  be  dismissed  on  the 
suggestion  or  request  made  in  argument  oi^y, 
or  after  argument,  merely  for  lack  of  any  as- 
signment of  errors.  French  v.  French,  84 
Iowa,  655,  15:  800 
Criminal  eases. 

112.  Where  appellant  from  a  conviction  of 
murder  escapes  pending  appeal,  and  does  not 
comply  with  an  order  to  surrender  himself  tO" 
await  the  result,  the  appeal  will  be  dismissed. 
State  V.  Carter,  98  Mo.  481,  4:  681 

118.  The  death  of  the  accused  pending  a 
writ  of  error  from  a  judgment  of  conviction 
and  sentence  to  imprisonment  abates  the  writ. 
O'SuUitan  v.  People,  144  lU.  604,      80:  148 

114  Judgment  cannot  be  rendered  nunc  pro 
tunc  to  prevent  the  abatement  of  Uie  writ  of 
error  by  the  death  of  the  accused  pending  hia 
writ  of  error  to  review  a  judgment  of  convic- 
tion and  sentence  to  imprisonment.  O^SuUi" 
van  V.  PeopU,  144  111.  604,  20t  148 

See  Index  to  Notes 
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VII.  Heabiwo  aitd  Determination. 

a.  In  Oeneral;  What  BeviewaMe. 

8cc  also,  as  to  Interlocutory  Orders,  infra^ 
147-178. 

115.  On  appeal  to  the  city  council  after  the 
first  trial  in  the  Mayor's  Court  of  Anderson, 
South  Carolina,  the  trial  must  he  de  novo^  and 
the  witnesses  examined  as  though  there  had 
been  no  previous  trial.  Ariderwn  v.  (y Donnelly 
^S.  C.  355.  1:  688 

116.  A  certified  copy  of  the  record  of  a  deed 
cannot  be  received  on  appeal  from  an  action 
tried  upon  an  agreed  statement  of  facts,  to  con- 
tradict such  statement  by  showing  a  dififerent 
grantee  from  the  one  named  therein.  Hai^ev 
▼.  Bnggu,  68  Miss.  dO,  10:  68 

117.  On  appeal  from  a  judgment  of  reversal 
upon  questions  of  both  hiw  and  fact,  it  wiU  be 
reviewed  as  to  both  in  the  New  York  Court  of 
Appeals.    Holme*  v.  Oilman,  188  N.  Y.  869, 

SO:  566 

118.  Where  a  suit  by  a  husband  and  wife  to 
subject  real  estate  of  her  judgment  debtors  to 
the  judgment,  and  a  suit  by  one  of  the  debtors 
to  have  her  property  declared  liable  for  her 
husband's  debt,  and  to  have  a  judgment  against 
the  husband  set  off  against  the  wife's  judg- 
ment, were  heard  together,  and  a  decree  made 
in  both  suits  that  the  property  was  the  wife's 
separate  estate,  an  appeal  by  her  brought  up 
both  suits  for  review.  Alexander  v.  Alexander, 
85ya.858.  1:  185 

b.    Who  may  Complain, 
Sec  also  infra,  178-188. 

119.  On  appeal  by  defendant,  plaintiff  can- 
not ask  that  the  decree  be  changed  or  altered 
in  the  appellate  court.  Schlamg  v.  De  Peya- 
ter,  88  Iowa,  328,  18:  786 

120.  Objection  cannot  be  made  on  appeal  to 
the  consolidation  of  two  creditors'  bills,  by  one 
who  did  not  become  a  party  to  the  litigation 
until  after  the  consolidation  was  effected,  who 
made  no  objection  to  it  in  the  trial  court,  and 
whose  rights  are  not  shown  to  have  been  preju- 
diced by  it.  RuHsell  v,  Chicago  Trust  d  Sav. 
Bank,  130  lU.  538,  .  17:  845 

121.  Where  devisees  in  a  will  appeal  from  a 
decree  which  rejects  the  will  so  far  as  they  are 
concerned,  while  establishing  it  in  favor  of 
other  specific  devisees,  the  decree  will,  in  the 
absence  of  a  cross-appeal,  be  considered  final 
and  conclusive  as  to  the  latter,  although  they, 
together  with  the  contestants  of  the  will,  come 
beiore  the  appellate  court  as  appellees.  Ban- 
dolph  V.  Lampkin,  90  Ky.  551,  10:  87 

122.  An  appellant  cannot  complain  of  an  er- 
ror which  enures  to  his  benefit.  Illinois  C, 
R,  Co.  V.  Decatur,  126  111.  92,  1:  618 

123.  A  party  cannot  complain  of  an  instruc- 
tion which  is  more  favorable  to  him  than  he 
bad  a  right  to  expect.  Treadwell  v.  Whittier, 
80  CaL  574,  5:  498 ;  Kircher  v.  Milwaukee 
MtchanicM  Mui.  Ins,  Co,  74  Wis.  470,  5:  779 

124.  Error  in  determining  the  amount  due 
fubcontractors,  laborers  and  materialme  n ,  gives 
the  owner  of  the  building  no  right  to  complain, 
'Where  these  amoimts  are  merely  deducted 
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from  the  aggregate  due  to  the  original  con- 
tractor, who  is  allowed  a  lien  only  for  the  re- 
mainder.   Meneel  v.  lubbs,  51  Minn.  — , 

17:  816 
125.  An  appellee  cannot  complain  of  appel- 
lant's failure  to  prove  an  alleged  contract  as 
justification,  where  the  court  prevented  the 
proof  on  the  ground  that  it  was  conceded. 
Benner  v.  Atlantic  Di^edging  Co.  184  N.  ,Y. 
156,  17:  880 

126.  A  concession  of  exemption  from  liability 
under  certain  circumstances, of  parties  situated 
similarly  to  defendant,  by  the  judge  in  charg- 
ing the  jury  in  an  action  to  recover  damages 
for  injuries  to  adjoining  property  by  a  manu- 
facturing establishment,  although  erroneous, 
is  not  ground  for  complaint  by  defendant, 
where  it  places  no  burden  on  him  because  he 
is,  at  all  events,  within  the  general  rule,  and 
not  within  the  exception.  liobh  v.  Carnegie, 
145  Pa.  824,  14:  889 

127.  A  creditor  having  only  a  general  equit- 
able lien  cannot  complam  because  one  of  the 
specific  lienholders  is  given  a  greater  part  of 
the  fund  than  he  is  entitled  to  as  against  other 
specific  lienholders.  where  the  fund  is  insufil- 
cient  to  satisfy  the  specific  liens.  Farmers 
Loan  dk  T.  Co.  v.  Canada  dk  St.  L.  R.  Co, 
127  Ind.  250,  11:  740 

128.  A  person  awarded  all  he  is  entitled  to 
out  of  a  fund  in  court  cannot  complain  because 
it  was  not  made  payable  out  of  the  allowance 
made  to  another  claimant,  if  his  own  claim  is 
satisfied.  Id, 

c.  Presumptions, 

129.  The  fact  that  the  entire  evidence  is  not 
in  the  record  will  not  require  the  assumption 
that  the  right  result  was  reached  for  the  pur- 
pose of  affirming  the  iudgment,  if  the  record 
contains  errors.     Hauk  v.  Allen,  126  Ind.  568, 

11:  706 

180.  No  presumption  can  be  indulged  that 
there  was  some  other  and  different  service  of 
process  made  from  that  which  appears  in  the 
record  on  appeal  from  a  judgment  by  default. 
Lonkey  v.  Keyes  Silver  Min,  Co,  21  Nev.  312, 

17:  851 

181.  It  will  be  presumed,  if  no, objection  ap- 
pears in  the  record  to  the  use  of  a  certified 
copy  of  the  record  of  a  deed  in  evidence,  that 
a  constitutional  requirement  as  to  producing 
the  original  was  complied  with  or  waived  in 
the  court  below.  Summer  v.  Mitchell,  29  Fla. 
179,  14:  815 

182.  It  will  be  presumed  upon  appeal  that 
the  court  found  against  a  counterclaim,  if  it 
omitted  to  set  out  any  finding  in  regard  to  it 
and  the  evidence  clearly  justifies  a  finding 
against  it.     Wetsder  v.  DuJS'y,  78  Wis.  170, 

18:  178 
188.  On  appeal  from  a  judgment  setting 
aside  the  cancellation  of  a  marine  insurance 
policy  and  allowing  recovery  of  its  amount, 
for  mistake  arising  from  the  ignorance  of  the 
insured  that  the  insured  vessel  was  lost  at  the 
time  of  the  cancellation,  it  will  be  presumed 
that  delay  in  returning  the  />ro  roto  premiums 
received  upon  the  cancellation  was  explain- 
able in  such  manner  as  not  to  prejudice 
plaintiff's  right  to  recover,  where  no  defense 
based  upon  such  delay  was  alleged  in  the 
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answer  or  in  any  way  alluded  to  or  iBsisted 
upon  at  the  trial,  and  there  ia  no  finding  of 
fact  or  law  in  relation  thereto.  Dunean  ▼. 
JV&to  York  JfuU  Ins.  Co,  138  N.  Y.  88, 

80:  8B6 

134.  If  instructions  given  would  have  been 
proper  under  any  evidence  that  might  have 
neen  given  under  the  issues,  the  court  on  ap- 
peal will  presume  that  such  evidence  was  m 
fact  given,  where  the  evidence  is  not  in  the 
record.    Hilk»r  ▼.  KeUey,  130  Ind.  356, 

16:  622 

185.  Where  the  bill  of  exceptions  does  not  al- 
lege or  Indicate  that  it  contains  all  the  evidence 
adduced  at  the  trial,  the  Arkansas  Supreme 
Court  must  assume  that  there  was  evidence 
sufficient  to  warrant  the  instructions  given,  if 
they  stated  the  law  correctly.  DvMing-Bium 
Ins,  Co.  V.  Brodie,  52  Ark.  11,  4:  468 

136.  Absence  of  evidence  to  support  a  jus- 
tice's judgment  cannot  be  presumed  where  no 
attempt  to  return  the  evidence  was  made,  but 
the  return  states  that  the  judgment  was  ren- 
dered after  listening  to  the  testiradny  and 
after  due  deliberation.  SuUimn  v.  Hall,  86 
Mich.  7.  18:  666 

137.  The  exclusion  of  testimonv  will  not 
be  presumed  error  where  the  evidence  is  not 
in  the  record,  and  there  is  nothing  to  show 
that  it  was  not  excluded  because  intrinsically 
incompetent  or  a  mere  repetition  of  testimony 
already  given.  Mercer  v.  (A//^*>i,  117  Ind 
450.  8:  221 

188.  Where,  upon  an  exception  to  a  proposi- 
tion in  a  general  charge,  the  court  withdraws 
it  and  instructs  the  jury  to  disregard  it,  it  will 
ordinarilv  be  presumed  that  the  jury  accepted 
and  acted  on  the  correction.  Ooodsell  v.  Tap 
lor,  41  Minn.  207,  4:  678 

139.  It  will  be  presumed  on  appeal  that  the 
jury  followed  an  erroneous  instruction  allow- 
ing interest  for  a  greater  period  than  demand- 
ed in  the  petition,  although  the  verdict  is 
much  less  than  the  damages  demanded. 
Winney  y.  Sandwich  Mfg.  Co.  (Iowa)  18:  624 

140.  When  a  circuit  court  conmiissioner  takes 
an  appeal  bond  in  proper  form  containing  a 
certain  penalty,  in  proceedings  had  before  him 
by  a  landlord  to  oust  his  tenant  from  the  leased 
property,  and  grants  an  appeal  by  making  a 
return  to  the  circuit  court  of  such  proceedings, 
with  the  affidavit  and  bond  of  appeal,  it  will  be 
presumed,  in  favor  of  the  jurisdiction  of  that 
court,  not  only  that  he  approved  the  bond,  but 
also  that  he  fixed  the  penalty  of  the  same  in  ac- 
cordance with  law,  although  the  bond  con- 
tains no  indorsements  to  that  effect.  Hanaw 
V.  Bailey,  83  Mich.  24,  9:  801 

141.  Where  it  appears  on  tlie  examination  of  a 
juror  that  he  was  placed  on  a  jury  as  one  of  a 
regular  panel,  and  the  record  fails  to  show  that 
it  was  done  by  order  or  direction  of  the  court 
for  the  purpose  of  filling  out  a  deficient  panel, 
the  court  will  presume,  where  a  challenge  has 
been  sustained  on  the  ground  that  the  juror 
has  served  during  the  preceding  year,  that  the 
juror  was  not  one  of  the  regular  panel,  and 
that  the  challenge  was  properly  sustained. 
Qoshen  T.  England,  119  Ind.  868,  6:  268 
In  criminal  cases. 

142.  On  appeal  from  a  conviction  for  crime, 
where  defendant  attacks  the  organization  or 
impaneling,  either  of  the  grand  or  the  petit 


jury,  be  must  bring  up  the  I'ecord  of  such 
proceedings.  In  the  absence  of  the  record, 
the  proceedings  must  be  presumed  to  have 
been  regular  and  according  to  law.  Parker 
V.  Pwple,  18  Colo.  155,  4:  SOa 

143.  The  transcript  of  the  record  in  a  case 
carried  for  trial  to  a  county  different  from  that 
in  which  the  indictment  was  found  need  not 
show  affirmatively  that  the  grand  jury  which 
returned  the  indictment  was  duly  impaneled, 
hi  order  to  give  jurisdiction.  That  the  jury 
was  legally  impaneled  will  be  presumed  m>m 
a  statement  in  the  record  and  a  recital  in  ths- 
copy  of  the  indictment  contained  therein,  that 
the  indictment  was  returned  by  a  ffrand  jury 
of  the  county  from  which  the  record  was  trana- 
mitted.  O'Bi-im  v.  State,  125 Ind.  88,  9s  828 

144.  Where  the  original  indictment  is  re- 
quired by  statute  to  be  filed  with  the  clerk  of 
the  court  in  which  the  trial  is  to  be  had  upon 
change  of  venue  in  a  criminal  case,  if  the  re- 
quired transcript  is  made  out  and  filed  it  wilt 
be  presumed  on  appeal  to  have  been  accompa- 
nied by  the  indictment,  in  the  absence  of  evi- 
dence to  the  contrary;  and  tJie  fact  that  the 
record  is  silent  as  to  the  filing  of  the  indictment 
is  immaterial,  if  the  statute  does  not  require  it 
to  make  mention  of  that  fact.  Id. 

145.  An  inference  that  a  prisoner  was  not  pres- 
ent in  court  at  the  time  the  verdict  of  a  lurr 
against  him  was  received  will  not  be  permitted 
to  overcome  the  legal  presumption  that  every- 
thing was  rightly  done  in  court.  WeUh  y.  Staie 
126  Ind.  71,  9:  664 

146.  The  jurisdiction  of  a  trial  court  which 
is  a  court  of  general  jurisdiction  will  be  pre- 
sumed upon  appeal,  if  the  record  does  not 
show  its  absence.  C'Brien  v.  State,  135  Ind. 
38,  9:  828 

d.  Interlocutory   and   Discretionary  Matters. 

147.  An  appeal  from  a  final  decree  in  chan- 
eery  brings  up  for  review  the  whole  case,  with 
all  interlocutory  orders  involving  the  merits  of 
the  controversy.  Pennington  y.  Todd  (N.  J.V 
47  N.  J.  Eq.  (5  Dick.)  669,  11:  689 

148.  Error  may  be  assigned  upon  an  interlocu- 
tory order  which  Is  continued  in  force  by  the 
final  decree,  and  involves  and  determines  a 
matter  of  substantial  right.    BepubUc  L.  Ins. 
Co.  v.  Quiigefrt,  185  111.  150,  12:  828 

149.  The  refusal  to  open  the  case  after  the 
trial  had  closed,  on  the  ground  of  the  dis- 
coveiy  of  important  testimony,  is  not  error 
where  the  witnesses  had  been  previously  sum- 
moned, except  one  who  was  an  employe  of 
the  party  moving  to  open  the  case.  Ken^ 
lucky  C.  B.  Co.  v.  Smith,  93  Ky.  — ,  18:  68 
Continuance. 

150.  The  denial  of  a  continuance  is  not  a 
cause  for  reversal  unless  it  was  plainly  erro- 
neous and  an  abuse  of  discretion.  State  v. 
Harrison,  36  W.  Va.  729,  18:  224 
Nonsuit. 

151.  The  refusal  of  the  court  to  ffraut  a 
nonsuit  is  not  assignable  as  error.  AeUy  v. 
Bennett,  132  Pa.  218,  7:  120 
New  trials. 

152.  If  substiintial  justice  has  been  denied  by 
refusal  of  a  new  trial  in  a  criminal  case,  the 
appellate  court  will  not  hesitate  to  reverse  the 
ruling.  State y.  Stomas WAsh.^m,  14:  609 
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158.  A  decision  upon  a  motion  for  a  new 
trial  is  not  the  subject  of  review  in  a  Federal 
appellate  court.  Morning  Journal  Asso»  v. 
Jiuihffrford  (C.  C.  Anp.  3d  0.)  1  U.  8.  App. 
2m,  16:  803 

154.  On  an  appeal  to  the  New  York  Court 
of  Appeals  from  an  order  of \the  General  Term 
of  the  Supreme  Court  denying  a  motion  for  a 
new  trial,  made  under  N.  Y.  Code  Civ.  Proc. 
g  1001,  only  the  questions  of  law  presented  can 
he  considered.  WaM  v.  JBarnum,  116  N,  Y. 
87,  6:  688 

155.  On  appeal  from  an  order  granting  a 
new  trial  ^because  of  error  of  the  court  in  over- 
ruling a  motion  for  a  nonsuit  on  the  ground 
that  uie  contract  sued  on  was  void,  the  suffi- 
ciency of  the  complaint,  but  not  the  evidence, 
may  be  considered.  Alpen  v.  Hunt^  86  Cal. 
78,  <>:  488 

156.  The  appellate  court  is  not  limited,  up- 
on appeal  from  an  order  granting  a  new  trial, 
to  an  exclusive  consideration  of  the  grounds 
upon  which  the  new  trial  was  allowed,  al- 
though all  other  grounds  relied  on  were  dis- 
tinctlv  overruled;  but  all  the  grounds  em- 
brace<i  in  the  motion,  excepting  an  allegation 
of  insufficiency  of  evidence  to  justify  the  ver- 
dict, will  be  examined,  and  the  order  sus- 
tained if  justified  by  any  of  them,  irrespective 
of  the  ones  mentioned  by  the  trial  court. 
Kaufman  v.  Maier,  94  Cal.  269,  18:  184 
Contempt* 

157.  An  appeal  from  an  equity  decree  will 
not  bring  up  for  review  an  order  discharging 
a  rale  to  show  cause  why  a  part^  shall  not  be 
punished  for  contempt  in  disobeying  an'  injunc- 
tion awarded  in  the  suit.  Alder9ony,  Kanawha 
C<mniy  Ct.  Ckmrs,  32  W.  Va.  640,       6:  884 

CfMltS. 

158.  Costs  on  motion  are  regarded  on  ap- 
peal as  in  the  discretion  of  the  court  below. 
BeUno  v.  Bobbins,  76  Wis.  600,  8:  467 

159.  Where  an  item  of  statu  tor^r  costs  is  dis- 
allowed by  the  trial  court  in  an  action  of  which 
the  supreme  court  would  have  jurisdiction  on 
appeal,  the  aggrieved  partj  may  have  such  dis- 
aHowance  alone  reviewed  m  the  supreme  court, 
notwithstanding  the  fact  that  such  item  alone 
is  not  sufficient  in  amount  to  give  that  conrt 
Inriadiction  of  the  controversy.  Farley  v. 
GfMeckw,  78  Iowa,  458,  6:  538 


160. Permitting  the  introduction  in  evidence  of 
records  of  deeds  to  prove  title  to  real  estate  in 
ejectment,  instead  of  requiring  the  production 
of  the  original  deeds,  rests  largely  in  the  discre- 
tion of  the  court,  which  will  not  be  overruled 
unless  there  has  been  an  abuse  of  discretion. 
Buveri  v.  Penner,  35  Neb.  587,         17:  884 
161.  The  permission  of  leading  questions  is 
much  in  the  discretion  of  the  trial  court,  and  a 
case  will  not  be  reversed  on  that  account  un- 
less the  discretion  was  abused.     Qaudy  v.  Wer* 
be,  117  Ind    154,  8:  114 

162.  It  is  within  the  discretion  of  the  court  lo 
exclude  the  question  * 'whether  the  sheathing 
of  the  church  was  burned  by  the  use  of  the 
torch/'  in  a  suit  for  insurance  on  a  building 
bamed  while  the  paint  was  being  burned  on 
by  such  a  torch.  Rockland  First  Gonq.  Church 
▼.  Edyoke  Mui.  F.  Ins.  Co.  168  Mass.  475, 

19:  587 
168.  The  decision  of  the  trial  court  as  to 
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the  ere  Jibility  of  witnesses  will  not  be  re- 
viewed on  appeal.  Joseph  v.  MacowtJcy,  95 
Cal.  518,  19:  68 

164.  Ajdetermination  of  the  trial  court  that 
a  jurpr  0  not  dis<}ualified  by  forming  and 
expressing  an  opinion  based  on  newspaper 
accounts,  because  the  court  is  satisfied,  as  the 
statute  requires,  that  he  can  render  a  fair  and 
impartial  verdict,  is  subject  to  review  on  ap- 
peal, where  he  is  held  competent  after  express- 
ing a  fixed  opinion  as  to  the  prisoner's  guilC 
Caughlin  v.  People,  144  III.  140,  19:  67 

165.  The  decision  of  the  trial  court  on  the 
competency  of  a  juror  in  a  criminal  case,  after 
full  investigation,  is  one  of  mixed  law  and  fact, 
and  should  not  be  disturbed  by  the  appellate 
court  unless  there  be  clear  and  manifest  error 
prejudicing  the  defendant.  OarUtt  v.  State 
71  Md.  29y,  4:  601 

166.  In  a  criminal  prosecution  the  deci- 
sion of  the  trial  judge  on  the  question  of  bias 
of  a  juror  is  not  reviewable,  except  in  the  ab- 
sence of  any  evidence  to  support  it;  in  which 
case  it  is  an  error  of  law  to  which  an  exception 
lies.  Ptopley,MeQuade,l\0'N,Y.28i,li  273; 
State  V.  Chapman,  1  8.  D.  414,  10:  488 

167.  A  ruling  admitting  a  juror  whose  dec- 
laration that  a  present  opinion  would  not  in- 
fluence him  is  not  absolute;  if  excepted  to,  it 
may  be  reversed  on  appeal.  People  v.  ife^ 
Quade,  HON.  Y.  284,  1:  878 

168.  Under  K  Y.  Code  Crim.  Proc.  §  455. 
subd.  2,  exceptions  lie  to  erroneous  rulings  of 
the  trial  court  in  excluding  jurors,  and  are  re- 
viewable on  appeal.  Id. 

169.  No  exception  is,  by  the  Idaho  statute, 
allowed  to  an  order  overruling  a  challenge  to 
a  juror  for  general  cause.  Territory  v.  SvaTis 
2  Id.  627,  7:  646 

170.  The  decision  of  the  trial  court  as  to 
impaneling  a  jury  to  inquire  into  the  sanity 
of  a  prisoner  will  not  be  reversed,  if  at  all, 
unless  it  manifestly  appears  that  the  decision 
was  wrong  gr  that  the  court  abused  its  dis- 
cretion.   StaU  V.  Harrison,  36  W.  V*.  729. 

18:  884 
View  of  jury. 

171.  The  refusal  to  send  the  jury  to  view 
premises  at  a  particular  time  during  the  trial 
and  before  the  close  of  the  testimony  cannot 
be  complained  of,  where  the  place  had  been 
fully  described  and  they  were  sent  to  make 
the  view  at  the  close  of  the  testimony.  Ken- 
tucky C.  B.  Go,  V.  Smith,  93  Ky.  — ,  18:  68 

Attaehment. 

172.  A  decision  on  a  motion  to  discharge  an 
attachment  upon  conflicting  affidavits  will  not 
t}e  disturbed,  unless  clearly  against  the  weight 
of  evidence.     Whipple  v.  Hill,  86  Neb.  720. 

80:  818 
Injunction. 

178.  The  decision  of  the  lower  court  in  re- 
fusing to  grant  an  injunction  on  the  ground  of 
fraud  against  creditors  will  not  be  reviewed 
on  appeal.     Powell  v.  Kelly,  82  Ga.  1,  8:  189 

174.  The  rule  that  the  dissolving  of  an  injunc- 
tion is  discretionary,  and  that  the  refusal  of  the 
court  below  to  dissolve  it  will  not  be  disturbed 
unless  the  discretion  is  abused,  does  not  apply 
to  cases  involving  questions  of  hiw  arising  up- 
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on  the  face  of  the  pleading.    Burlington^  C, 
R,  d>N,IL  Co.  y.  i>«y,  82  Iowa,  312,  18s  486 

Receiver. 

175.  The  sufficiency  of  a  complaint  on  an 
appeal  from  an  Interlocutory  order  ^pointing 
a  receiver  is .  reviewable  so  far  as  nmlates  to 
the  statement  of  a  cause  of  action  for  the  ap- 
pointment of  the  receiver.  Bupreme  Sitting  of 
the  Order  of  Iron  HcOL  v.  Baker  (Ind.) 

80:  810 

176.  The  exercise  of  discretion  in  the  ap- 
pointment of  a  receiver  will  not  be  interfered 
with  on  appeal,  unless  the  discretion  is  abused, 
if  the  evidence  is  conflicting.  Simmons  Hard- 
ware Co.  V.  Waibel,  1  8.  D.  488.        lis  867 

Pleading^s. 

177.  The  refusal  of  the  trial  court  to  per- 
mit an  amendment  of  a  pleading  is  not  an 
abuse  of  discretion.  Stenegaard  v.  St.  Paul 
Real'EetaU  Title  Ins.  Co,  50  Minn.  429, 

17:  676 

178.  An  order  sustaining  a  motion  to  strike 
out  a  portioli  of  an  answer  is  reviewable  on 
appeal  from  the  judgment,  under  Mont.  Code 
Civ.  Proc.  §  290,  which  designates  the  orders 
which  shall  be  deemed  to  have  been  excepted 
to,  and  $^  306,  providing  that  the  judgment 
roll  shall  contain  all  pleading  and  copies  of 
orders  overruling  or  sustainmg  demuiTcrs. 
Bank  of  Commerce  v.  Fuqua,  11  Mont.  285. 

14:  688 


V.  Objections  as  to  Whicfi  Party  is  Estopped. 


179.  A  prisoner  who  was  out  on  bail  at  the 
time  of  his  trial  cannot  be  heard  to  complain 
that  the  verdict  of  the  jury  was  received  in 
his  absence.     Welsh  v.  ^ate,  126  Ind.  71, 

9s  664 

180.  A  party  who,  upon  cross-examining  his 
adversary  .insisted  upon  making  the  very  proof 
objected  to,  cannot  be  heard  on  appeal  to  ob- 
ject that  the  evidence  was  not  within  tlie  legal 
form  presented  by  the  pleadings.  State  Ins, 
Co,  V.  Schreck,  27  Neb.  527,  6s  684 

181.  An  insurer  who,  in  cross-examining  the 
assured  as  to  his  having  incumbered  the  prop- 
erty, particularly  inquired  of  him  whether  the 
incumbrance  had  been  paid  before  the  fire, 
cannot  object  on  appeal  that  the  finding  of 
payment  was  not  established  by  the  answersof 
the  assured  that  they  had  been  paid.  Id. 

182.  On  appeal  from  a  conviction  for  mur- 
der, defendant,  who  has  objected  in  the  trial 
court  to  testimony  that  it  was  impossible  for 
the  grand  jury  finding  the  indictment  to  ob- 
tain the  name  of  the  deceased,  cannot  com- 
plain of  the  absence  of  proof  that  such  is  the 
case,  and  so  insist  that  the  indictment,  charg- 
ing him  with  the  murder  of  a  person  to  the 
grand  jury  unknown,  is  at  variance  with  the 
evidence,  which  shows  the  name  of  such  per- 
son.    TrunU>le  v.  Territory,  8  Wyo.  280, 

6s  884 

188.  Where  defendants,  separately  indicted, 
have  their  cases  consolidated  on  their  own 
motion,  they  cannot,  after  trial  and  convictions 
upon  appeal,  complain  of  such  consolidations. 
Parker  v.  People,  18  Colo.  155,  4s  808 


f.  Questions  Not  Raised  Below. 


1 84.  The  constitutionality  of  a  statute  making 
the  third  verdict  conclusive  as  to  the  amount 
of  damages  cannot  be  attacked  for  the  first 
time  on  appeal.    Illinois  C,  R,  Co,  v.  Minor 
69  Miss.  710,  16s  687 

185.  The  defense  that  a  passenger  who  was  in< 
jured  by  riotous  conduct  of  fellow  passengers 
voluntarily  placed  himself  in  danger  thereof 
cannot  be  raised  for  the  first  time  on  appeal. 

Id. 

186.  An  objection  that  the  cause  should  not 
be  tried  as  an  equitable  action  will  not  be  con- 
sidered when  raised  for  the  first  time  on  ap- 
peal. Adams  County  v.  Huntet',  78  Iowa. 
828,  6:  616 

187.  An  objection  by  defendant  that  plain- 
tiff's claim  has  not  matured  cannot  be  urged 
for  the  first  time  on  appeal.     Wright  v.  £?n 
don  F.  Ins.  Asso.  (Mont.)  19s  811 

188.  An  objection  that  a  contract  is  void 
upon  its  face  for  uncertainty  cannot  be  raised 
for  the  first  time  on  appeal.  Hodges  v.  Kow- 
ing,  68  Conn.  12,  7s  87 

189.  A  nonsuit  cannot  stand  on  a  ground  not 
called  to  the  attention  of  the  court  and  the 
plaintiff  at  the  time  the  motion  therefor  was 
made.     Flynn  v.  Dougherty,  91  Cal.  669, 

14s  880 
190.  The  New  York  Court  of  Appeals  cannot 
draw  the  inference  of  fraud  in  the  first  instance 
for  the  purpose  of  supporting  a  judgment 
which  does  not  proceed  upon  that  ground, 
even  though  there  is  evidence  which  would 
permit  such  inference,  if  there  is  also  evidence 
negativing  its  existence.  Clemans  v.  Supreme 
AssernJblyRS.  of  G.P.  131  N.Y.  485,   16s  38 

191.  Where  no  objection  to  the  clerk  as  a 
custodian  of  a  note  was  made  in  the  court  be- 
low, it  cannot  be  raised  on  appeal.  Brandt 
V.  Allen,  76  Iowa,  50,  Is  668 

192.  An  objection  that  damages  are  too  re- 
mote, to  which  no  allusion  was  made  on  the 
trial,  will  not  be  considered  on  appeal. 
O'Neia  V.  New  York,  0.  <fc  W.  R.  Co.  115  N, 
Y.  679,  6s  691 

193.  The  delay  of  a  relator  in  instituting 
proceedings  by  mandamus  ctinnot  be  urged 
for  the  first  time  in  the  appellate  court.  Sav 
V.  Wilson,  29  Fla.  342,  14:  778 

194.  A  party  at  the  request  of  whose  counfiel 
a  question  has  been  prepared  and  submitted  to 
the  jury  for  a  special  verdict  at  the  trial  of  an 
action,  without  any  suggestion  us  to  its  insufii- 
ciency,  will  not  be  heard  to  object  for  the  first 
time  on  appeal  that  the  question  was  not  broad 
enough  to  cover  the  point  in  controversy. 
Wngfa  V.  Mulmney,  78  Wis.  89,  9s  807 

JuHsdietion. 

195.  Want  of  jurisdiction  will  be  recog- 
nized by  the  court,  even  if  no  objection  is 
made.     State,  PeriTie,  v.  Van  Beek  (Iowa) 

19s  688 
But  see  next  case. 

196.  The  question  of  the  jurisdiction  of  a 
county  court  to  try  a  criminal  prosecution 
which  it  has  certified  to  the  circuit  court, 
after  the  refusal  of  the  latter  court  to  take 
jurisdiction,  cannot  be  raised  for  the  first  time 
on  appeal.    Long  v.  People,  185  111.  435, 

10:  48 
See  Index  to  Notes  Preeediny* 
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Evidence  aAdprooC 

•See  also  ntpra,  76-89. 

197.  Objections  to  the  admission  of  testi- 
mony ciinnot  be  urged  for  the  first  time  on 
-appeal.     Rupert  v.   Penner,    85    Neb.    687, 

17:  884;  JacksonvUU,  T,  &  K.  W.  B.  Co,  v. 
F*nimular  Land,  1\  dM.  Co.  27  Fla.  1.157, 

17:  88,  66 

198.  When,  upon  a  trial,  incompetent  or  il- 
legal evidence,  but  -which  tends  to  prove  the 
•case  of  the  side  offering  it,  is  admitted  without 
objection,  and  considered  by  the  jury  in  agree- 
ing upon  their  verdict,  the  incompetency  or 
illegality  of  such  evidence  will  not  be  consid- 

•«rea  on  error  or  appeal.    JftMoun  Foc,  JS,  Co. 
V.  VarideoerUer,  26  Neb.  222,  8:  189 

199.  The  fact  that  a  witness  testified  on  be- 
half of  the  State  in  a  criminal  case  without 
having  first  been  sworn  is  not  ground  for  error, 
where  no  objection  was  made  at  the  hearing  be- 
fore be  wos  fully  cross-examined.  St4xte  v. 
Eope,  100  Mo.  847,  8:  608 

200.  An  order  limiting  the  number  of  wit- 
nesses on  each  side  on  a  certain  point,  when 
made  at  or  near  the  beginning  of  a  trial  with- 
•out  objection  by  either  party,  cannot  be  com- 
plained of  afterwards.  MeConneU  v.  Osoffe, 
80  Iowa,  298,  8:  778 

201.  An  objection  that  there  is  no  evidence 
that  the  defendant  was  operating  a  cable  rail- 
road at  the  time  of  the  accident  will  not  be 
considered  on  appeal,  when  no  such  question 
was  raised  on  the  trial,  and  the  operation  of 
the  road  by  defendant  is  an  admitted  fact  in 
the  case,     winter  v.  Kansas  City  Cable  R.  Co, 

'99  Mo.  509,  6:  636 

202.  Parties  excepting  to  a  refusal  by  the 
-court  to  hold  that  a  given  state  of  facts,  if 

proved,  would  constitute  a  complete  defense 
m  law,  cannot  Tnsist  on  appeal  that  the  facts 
offered  to  be  proved  would  have  been  compe- 
tent evidence  upon  an  issue  of  fact  not  dis- 
tinctly presented.  Dale  v.  Bee,  61  N.  J.  L. 
(22  Vroom)  378,        •  6:  683 

Pleskdln^r** 

203.  The  defect  in  a  complaint  which  fails  to 
state  a  cause  of  action  because  an  essential 
fact  la  pleaded  only  by  way  of  exhibit  cannot 
be  taken  advantage  of  for  the  first  time  on  ap- 
peal.    Wright  v.  Sherman  (S.  D.)     17:  798 

204.  An  attack  upon  one  of  several  para- 
graphs of  a  complaint,  made  for  the  first  time 
in  the  assignment  of  errors,  will  be  unavailing, 
even  although  the  paragraph  assailed  is  raoi- 
cailv  defective.  Louimlle,  JV.  A.  db  C.  B.  Co, 
v.  Corps,  124  Ind.  427,  8:  686 

205.  The  vagueness  and  indefiniteness  of  a 
complaint  cannot  be  considered  on  appeal, 
where  the  objection  was  not  taken  in  the  court 
below  bv  motion  or  demurrer.  Orman  v. 
Mannix,  17  Colo.  564,  17:  608 

206.  An  objection  that  an  answer  does  not 
aet  up  a  defense  is  not  available  when  made 
for  the  first  time  on  appeal,  and  all  the  facts 
pertaining  to  that  defense  were  proved  on  the 
trial  without  objection.  Fowler  v.  Bowery  Snv. 
Bank,  113  N.  Y.  450,  4:  146 

207.  Since  the  Colorado  Code  is  liberal  in 
allowing  amendments  if  applied  for  in  apt 
time,  ordinary  defects  in  pleadings  and  pro- 
-ceedings  will  not  be  considered  when  objected 

lu  R.  A.  Die. 


to  for  the  first  time,  on  appeal.    Johnson  v. 
Bolniison  Consol.  Min,  Co.  18  Colo.  258, 

6:  769 
Criminal  cases. 
See  also  supra,  196. 

208.  Objections  to  the  Impaneling  or  organi- 
zation of  a  grand  jury, on  tne  ground  of  irregu- 
larities, cannot  be  made  for  the  first  lime  in  the 
appellate  court  They  must  be  taken  advan- 
tage of  by  plea  before  trial  or  they  are  waived. 
Farker  v.  Feople,  18  Colo.  155,  4:  803 

209.  An  objection  that  a  criminal  complaint 
was  verified  only  upon  information  and  belief 
is  too  late  when  raised  for  the  tot  time  on  ap- 
peal, after  trial  and  conviction  upon  plea  of 
not  guilty,    Lawrence  v.  Monroe,  44  Kan.  607, 

10:  680 

21 0.  An  objection  to  the  court's  permitting  a 
copy  of  an  information  to  be  filed,  upon  dis- 
covering that  the  original  had  been  lost,  on  the 
ground  that  the  copy  was  not  a  true  one,  can- 
not be  raised  for  the  first  time  on  appeal. 
LongY.  Feople,  185  111.  485,  10:  48 

211.  A  conviction  for  resisting  an  ofl^cer  in 
arresting  the  defendant  for  breach  of  the 
peace  without  a  warrant  cannot  be  sustained 
on  appeal  by  the  claim  that  defendant  was 
liable  to  arrest  for  being  intoxicated  in  a  pub- 
lic street.    Feople  v.  Johnson,  86  Mich.  175. 

13:  163 

g.  Errors  Waived  or  Cured  Below. 

212.  An  alleged  error  in  allowing  a  defend- 
ant to  Justify  under  a  statute  is  waived  where 
the  plaintiff  is  present  and  has  an  opportunity 
to  except,  but  does  not  do  so.  Simmonds  v. 
Holmes,  61  Conn.  1,  16:  863 

218.  An  appeal  b^  defendant  from  a  jus- 
tice's judgment  waives  all  errors  and  defects 
in  the  original  summons  and  in  the  service 
thereof.  Witting  v.  St.  Louis  dh  8.  F.  B.  Co. 
101  Mo.  681,  10:  608 

214.  Where  the  answer  sets  up  a  counterclaim 
upon  a  note  of  the  plaintiff  not  due  at  the  time 
of  the  trial,  and  no  objection  is  made  that  it  is 
premature,  but  the  case  is  tried  throughout, 
including  the  charge  of  the  court  not  ex- 
cepted to,  on  the  theorjr  that  it  is  a  proper 
counterclaim,  the  plaintiff  must  be  held  to 
have  waived  the  objection  that  the  note  was 
not  yet  due.  Stensgaard  v.  St.  Faul  Beal-Es- 
tale  TUle  Ins.  Co,  50  Minn.  429,         17:  576 

215.  The  immediate  withdrawal  and  retrac- 
tion of  an  obnoxious  and  untrue  sUtement 
(made  by  counsel  during  argument  to  tne  jury, 
upon  objection  by  opposing  counsel,  removes 
any  prejudice  that  might  otherwise  have  been 
caused  by  such  statement  State  v.  Oibbs 
10  Mont.  218,  10:  749 
Evidence. 

216.  Excluding  evidence  is  not  reversible 
error  where  the  excluded  evidence  is  subse- 
quently admitted.  Fennsylvania  Co.  Y.Marion, 
123  Ind.  415,  7:  687 

217.  Especially  where  it  is  admitted  with- 
out objection.  Mitchell  v.  Southern  P.  B.  Co. 
87Cal.  62,  11:  180 

218.  Where  evidence  is  excluded,  and  subse- 
quently the  objection  is  withdrawn,  and  the 
testimony,  for  aught  that  appears,  could  aa 
well  have  been  introduced  thereafter^o  ex- 
ception can  be  taken  to  such  exclusion.  Wabash, 
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St.  L,  dh  P,  R  Co.  V.  McDaugaU,  126  111.  Ill, 

1:  207 

219.  An  error  in  admitting  improper  evi- 
dence is  cured  where  the  court,  in  its  general 
charge,  placed  the  matter  before  the  jury  in  a 
manner  which  relieved  the  defendant  of  any 
effect  such  testimony  might  have  had  in  enhanc- 
ing plaintiff's  damages.  Cadman  v.  Markle 
76  Micli.  448.  5:  707 

220.  Permitting  a  witness  to  answer  a  ques- 
tion as  to  what  he  did  on  a  certain  occasion, 
ever  an  objection  that  it  caHs  for  a  conclusion 
or  opinion,  is  not  reversible  error  where  the 
court  subsequently  stdkes  out  of  the  answer 
all  that  portion  which  states  a  conclusion  er 
opinion.  Pennsylvania  Co.  v,  Marion,  128 
Ind.  415,  7:  687 
Pleadings. 

221.  The  pleadings  will  be  treated  on  ap- 
peal as  the  parties  elected  to  treat  them  in  the 
court  below.    Daniels  v.  Biodie,  54  Ark.  216, 

11:  81 

222.  Where  a  complaint  based  nnon  only  one 
cause  of  action  contains  sdl  the  allegations  es- 
sential to  a  cause  for  tort,  and  also  to  a  cause 
upon  contract,  and  the  answer  fully  covers 
both  causes,  if  the  court  before  the  introduc- 
tion of  evidence  determines  as  to  the  form  of 
the  action,  the  plaintiff's  conducting  the  trial 
upon  the  theory  suggested  by  the  court  will  be 
an  election  on  his  part  which  will  be  conclu- 
sive UDon  him.  Barndt  v.  Frederick  T8  Wis. 
1,  11:  199 

*22^3.  After  both  parties  have  assumed  that 
there  is  a  certain  issue,  and  the  trial  and  judg- 
ment have  proceeded  on  that  assumption, 
neither  can  question  the  fact  as  to  such  issue 
on  appeal.  San  Diego  Land  db  T,  Co.  v.  NeaXe 
88Cal.  50,  11:  604 

224.  An  express  agreement  for  a  hearing  on 
the  pleadings  and  to  dispense  with  further 
pleadings  is  a  waiver  of  all  objections  to  the 
pleadings.  Farmers  Loan  A  T.  Go.  v.  Canadn 
<fc  St,  L.  R.  Go.  127  Ind.  250,  11:  740 

225.  W  hon  a  case  is  submitted  to  the  law  court 
on  a  report  of  evidence  or  on  an  agreed  state- 
ment of  facts,  technical  questions  of  pleading 
will  be  considered  as  having  been  waived,  un- 
less the  contrary  appears.  Pillsbury  v.  Brown 
82  Me.  450,  9:  94 
Instructions. 

226.  Where  the  whole  drift  of  the  charge  on 
a  particular  question  is  erroneous,  the  error  will 
not  be  cured  by  the  fact  that  expressions  may 
be  found  in  the  charge,  which,  standing  alone, 
would  free  it  from  the  objections  urged.  Peo- 
ple V.  Flack,  125  N.  Y.  324,  11:  807 

227.  Erroneous  instructions  are  not  cured 
by  others  contradicting  tliem.  Chicago  G.  E. 
Co.  V.  Wilcox  (ill.)  8:  494 
Rcv'd  on  Rehearing  in  138  111.  370,     21:  76 

228.  An  erroneous  instruction  is  not  prejudi- 
cial error  where  the  juiy  find  in  favor  of  the 
excepting  party  on  the  issue  as  to  which  the  in- 
struction was  given.  Omalia  <&  0,  Smelting  d 
M.  Co.  V.  Taboi\  13  Colo.  41,  5:  236 

229.  The  suggestion  by  the  trial  judge. in  his 
charge  to  the  jury,  of  a  doubt  as  to  the  truth- 
fulness of  the  witnesses  of  one  of  the  parties, 
is  immaterial  if  the  jury  show  by  their  verdict 
that  they  believed  them.  Wright  v.  Mulvan^' 
78  Wis.  89,  9:  8C7 


h.  B&ciew  of  Facts, 

280.  Exceptions  to  alleged  findings  of  fact', 
when  they  are  supported  by  evidence,  and  to 
the  refusals  to  find  when  they  are  established 
by  undisputed  proof ,  present  questions  of  law 
reviewable  in  the  New  York  Court  of  Appeals. 
BedlotD  V.  ^sw  York  Floating  Dry  Dock  Co.. 
112  N.  Y.  268,  2:  629 

231.  Controverted  questions  of  fact  cannot 
be  considered  on  appeal  from  the  Appellate 
Court  of  Illinois,  although  the  court  has  not 
expressly  found,  in  terms,  against  appellant  on 
those  questions,  and  portions  of  its  opinion  are- 
inconsistent  with  and  negative  the  presump- 
tion of  stich  a  finding.  PosUU  Teleg.  Cable  Co. 
V.  Liithrop,  131  111.  575,  7:  474 

Verdicts. 

2H2.  A  verdict  finding  lack  of  due  care  in 
inspection  of  an  engine  which  was  derailea  by 
the  falling  of  a  brakeshoe  in  advance  of  a  car- 
wheel,  which  could  not  have  fallen  if  properly 
fastened,  and  the  fastening  of  which  was  so 
made  as  to  render  any  defect  easily  observed, 
will  not  be  set  aside  as  against  evidence,  though 
there  is  proof  of  frequent  inspection.  Missouri 
P.  R.  Go.  V.  McElyea,  71  Tex.  386,  1:  411 
233.  In  an  action  upon  a  policy  of  accident 
life  insurance,  where  the  defense  Is  that  the  as- 
sured came  to  his  death  by  suicide,  if  there  is 
some  evidence  to  go  to  the  jury  upon  the  ques- 
tion of  insanity,  and  the  jury  have,  under  a 
fair  submission,  determined  that  question  in 
the  affirmative,  the  Michigan  Supreme  Court . 
will  not  disturb  the  finofing.  Blackstone  v. 
Standard  L.  db  A.  Jns.  Co.  74  Mich.  592, 

3:  486 
284.  The  conjecture  or  bare  possibility  that  an 
employee  who  was  burned  in  a  building  might 
have  attempted  to  escape  by  a  fire  escape,  and 
have  been  prevented  by  open  blinds  which 
closed  over  a  portion  thereof,  will  not  be 
sufficient  to  sustain  a  verdict-against  the  owner 
of  the  building,  where  there  is  no  proof  that 
anyone  was  unable  to  reach  the  escape,  but  it 
is  proved  that  one  workman  did  in  fact  escape 
by  that  route,  though  unable  to  say  hew  he 
did  it.  Paulev  v.  Steam  Gauge  dt  L.  Co.  (N. 
Y.)  131  N.  Y.  90,  16:  194 

235.  A  verdict  that  is  clearly  against  the  evi- 
dence because  it  convicto  of  crime  a  person  of 
whose  sanity  there  appears  a  reasonable  doubt 
should  be  set  aside.  Armstrong  v.  StaU  (Fla.  >  • 
30  Fla.  170,  1'3's  *»* 
Damages* 

236.  An  excessive  verdict  cannot  be  cor- 
rected in  the  Federal  courts  upon  a  writ  of 
error  Morning  Journal  Asso.  v.  Rutherford 
(C.  C.  App.  2d  V.)  1  U.  S.  App.  296,  16:  808 

237.  The  Michigan  Supreme  Court  cannot 
consider  the  question  whether  damages  are  ex- 
cessive; it  can  only  determine  whether  errors 
of  law  have  been  committed.  Coots  v.  Detroit 
75  Mich.  628,  6:  815;  Hunn  v.  Michigan  G. 
R.  Co.  78  Mich.  513,  ^s  600 

238.  A  question  of  fact  on  conflicting  evi- 
dence is  not  reviewable  by  the  New  York 
Court  of  Appeals,  on  an  appeal  from  an  award 
of  damages  in  condemnation  proceedings  un- 
der N.  Y.  Laws  1877,  chap.  445.  Be  Tkomp' 
non,  127  N.  Y,  463.  14:  62 

239.  No  mere  difference  of  opinion,  however 
decided,  justifies  an  interference  by  the  appel- 
late court  with  a  verdict  on  the  ground  of  ex- 
See  Index  to  Notes  Precedinif. 
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cesslve  damages ;  but  the  amount  must  be  so 
out  of  the  way  as  to  evince  passion,  prejudice, 
partiality,  or  corruption  in  the  jury.  BattreU 
V.  Ohio  Hiver  R.  Co,  34  W.  Va.  233, 11:  290 

240.  A  verdict  assessing  damages  at  $300  for 
tlie  wrongful  expulsion  of  a  passenger  from  a 
train  from  i  to  f  of  a  mile  from  a  station 
will  not  bp  ''^'sturbed  on  appeal  as  excessive. 
FheUipiao  r.  Northern  R  li.  Co.  84  Wis.  412, 

20:  483 

241 .  Ten  thousand  one  hundred  seventy-five 
dollars  damages  is  not  so  excessive  as  to  cause 
a  reversal  on  the  ground  of  corruption,  pas- 
sion, or  prejudice,  when  given  to  a  doctor  six- 
ty vears  old,  who  was  injured  at  a  railroad 
highway  crossing  by  the  company's  negli^nce, 
where  bis  horse  and  buggy  were  demolished, 
and  he  received  permanent  injuries,  such  as  a 
disfigured  and  partially  paralyzed  face,  broken 
ribs,  lameness,  and  constant  pain  which  disa- 
bled him  to  some  extent  from  practising  his 
profession,  the  income  from  which  was  |2,500 
a  year  at  the  time  of  the  accident.  Gratiot  v. 
MiitouH  P.  R  Go.  116  Mo.  — ,  16:  189 
Findings  by  court. 

242.  In  an  action  at  law,  the  inferences  of 
fact  made  by  the  trial  court  are  not  re  vie  w- 
a!)le  on  appeal,  provided  they  are  fairly  with- 
in tbe  scope  of  the  evidence.  Conrad  v.  Flslier, 
37  Mo,  App.  352,  8:  147 

243.  Where  the  law  makes  the  judge  the  trier 
of  facts  in  cases  to  which  the  constitutional 
right  of  trial  by  jury  does  not  extend,  as  has 
been  done  in  contested  election  cases,  his  find- 
ings of  fact  are  as  conclusive  on  appeal  as  the 
verdict  of  a  jury*,  Jones  v.  Olideweu,  53  Ark, 
161.  7:  831 

244.  Although  the  supreme  court  will  not  at- 
tempt to  ascertain  where  the  weight  or  the  pre- 
ponderance of  the  evidence  lies  m  a  contested 
election  case,  it  will  determine  whether  or  not 
a  given  finding  is  sustained  by  the  testimony. 

Id. 

245.  The  conclusion  of  law  to  be  deduced 
from  a  special  finding  of  facts  is  a  question 
to  be  finally  determined  by  the  supreme 
court.  Jd. 

246.  A  flndingbythe  trial  court  upon  a  dis- 
tinct  issae  of  fact  whether  or  not  the  assignee 
of  a  savings  bank  pass-book  is  a  bona  fide 
holder  is  conclusive.  McCaskill  v.  Connecticut 
Sav.  Banky  60  Conn.  300,  18:  787 

247.  Under  Ind.  Code,  §  658,  a  judgment 
cannot  be  reversed  w*ere  it  appears  that  the 
merits  of  tlie  cause  have  been  fairly  tried  and 
determined  in  the  court  below.  McNutt  v. 
McNutt,  116  Ind.  545,  2:  872 

248.  Whereinsuredarrived  in  Council  Bluffs 
80  much  intoxicated  that  he  was  left  m  tne  car 
until  morning,  but  registered  in  a  hotel  at  that 
place  on  that  morning,  and  was  next  seen,  in 
the  evening,  at  Omaha,  near  a  ditch  containinc: 
three  or  four  feet  of  water,  where  he  was  foiin'' 
dead  the  next  morning;  and  the  witness  who 
claims  to  have  seen  him  that  mornin<x  testifies 
that  he  walked  like  a  drunken  man,  but  his  tes- 
timony shows  marked  discrepancies  in  the  de- 
scription of  the  man,-— a  finding  by  the  trial 
judge,  that  the  defense  based  on  his  intoxica- 
tion at  the  time  of  his  death  was  not  made  out, 
will  not  be  disturbed.  Newman  v.  Covenant 
Mut.  Beru  Asso,  76  Iowa.  56,  1:  669 
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Finding^s  by  referee,  master,  etc. 

249.  In  a  case  involving  the  question  whether 
certain  machinery  in  a  factory  is  real  or  per- 
sonal property,  as  between  mortgagor  and  mort- 
gagee, the  findings  of  the  master,  who  visited 
the  factory  and  saw  each  machine  and  its  mode 
of  attachment,  must  be  assumed  to  be  correct, 
unless  the  facts  and  evidence  reported  show 
that  they  are  wrong.  Southbridge  JSav.  Bank 
V.  Mason,  147  Mass.  500,  1:  360 

J  250  The  finding  of  a  referee  in  favor  of  the 
genuineness  of  a  promissory  note  upon  which 
the  suit  is  brought  is  conclusive  upon  the  Court 
of  Appeals  of  New  York,  if  there  was  enough 
evidence  before  him  to  call  for  his  opinion 
upon  that  subject.  Mills  v.  Batis,  113  N.  Y. 
^'»'  3:  394 

251.  Findings  of  fact  of  a  commissioner, 
though  not  as  conclusive  as  the  verdict  ot  a 
jury,  will  be  sustained  on  appeal,  where  they 
have  been  approveil  by  the  court  below,  unless 
plainlv  not  warranted  by  anv  reasonable  view 
of  the  evidence.  Beger  v.  O'Neal,  88  W.  Va. 
159,  6:  427 

252.  The  court  of  appeals  will  not  review  the 
conclasion  of  the  officer  specially  charged  with 
the  determination  of  the  question  of  the  ne- 
cessity of  certain  work  to  complete  a  job  or 
certain  supplies  for  the  city  of  New  York, 
where  it  appears  that  the  facts  called  for  the 
exercise  of  his  judgment,  and  that  a  reasonable 
necessity  might  by  possibility  have  existed. 
Bradgy.  New  York,  112  N.  Y.  480,  2:  751 
In  equity. 

253.  The  findings  or  decree  of  a  chancellor 
may  be  sustained  on  confiicting  evidence,  al- 
though so  doubtful  and  unsatisfactory  that  the 
appellate  court,  if  acting  on  it  in  the  first  in- 
stance, would  have  pronounced  a  different  de- 
cree.   Beger  v.  O'Neal,  33  W.  Va.  159, 

6:  427 

254.  The  Supreme  Court  of  Illinois  will  ex- 
amine and  determine  for  itself  the  truth  in  re- 
spect to  controverted  questions  of  fact,  from 
the  evidence  in  the  record,  in  reviewing  causes 
in  chancery.    Miller  v.  Cook,  135  111.  190, 

10:  292 

255.  An  injunction  against  an  alleged  nui- 
sance, granted  against  a  great  preponderance 
of  evidence,  will  be  reversed.  Wood  v.  Mc- 
Qrath,  150  Pa.  451,  16:  715 

L  What  EiTors  Warrant  Reversal. 
1,  In  General. 


256.  An  error  of  the  court  will  not  require 
a  reversal  if  the  result  could  not  have  been 
different.  St.  Louis,  A.  <&  T,  B.  Co.  v.  Trij>. 
lett,  54  Ark.  289,  H:  773 

257.  A  judgment  which  is  conect  is  not 
affected  by  the  reasons  on  which  it  was  based. 
Pennsylvania   Co,   v.    Versten,   140    111.   637, 

16:  798 

258.  A  judgment  will  not  be  reversed  for 
error  in  a  conclusion  of  law  stated  by  the  low- 
er court,  if  a  proper  judgment  is  rendered  upon 
the  facts  found  by  it.  White  v.  Chicago,  St. 
L.  &  P.  B.  Co.  122  Ind.  817,  7:  267 

259.  Rendering  judgment  for  a  sum  in  ex- 
cess of  that  covered  by  the  prayer  of  the  com- 
plaint is  not  ground  for  reversal,  where  it  does 
not  exceed  the  amount  due,  as  the  complaint 
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might  have  heen  amended  if  the  objection  had 
been  made  in  the  lower  court.  Ke-tuh-c-rnvn- 
guah  V.  McClvre,  122  Ind.  541.  7:  782 

2(50.  The  failure  to  rule  upon  a  motion  for 
a  nonsuit,  where  both  parties  proceeded  to 
trial  on  the  merits  and  proposed  findings 
which  were  passed  upon,  will  not  put  the 

glaintift  in  a  better  position  than  if  the  motion 
ad  been  formally  denied.    Burt  v,  Oneida 
Community,  137  N.  Y.  846,  19:  897 

261 .  The  error  of  the  chancellor  in  failing  to 
summon  a  jury  to  inquire  into  the  incompeten- 
cy of  the  complainant  in  a  suit  brought  by  his 
next  friend  to  set  aside  a  conveyance,  where  he 
denies  his  incompetency  and  asks  for  the  dis- 
missal of  the  suit,  being  prejudicial  to  him 
alone,  may  be  disregard'ed  on  appeal  when 
such  person  has  died,  and  his  heirs  have  been 
substituted  and  ask  for  the  affirmance  of  the 
judgment.    Maicard  v.  Howard,  87  Ky.  616, 

1:  610 

262.  Failure  to  arraign  the  defendant  and  re- 
ceive his  plea  before  swearin?  the  jarv  and  be- 
ginning the  trial  upon  an  indictment  for  felony 
is  reveraible  error,  which  is  not  cured  by  ar« 
raignment  and  plea  after  the  trial  has  began. 
Parkinson  v.  People,  135  111.  401,         10:  91 

263.  The  ref  ustil  to  set  aside  an  incompetent 
juror  is  not  cured  by  the  fact  that,  at  the  time 
tbe  jury  was  sworn,  defendant  had  unused 
peremptory  challenges.    FeopU  y.  Mei^uade 

110  N.  Y.  264,  1:  273 
Snbmiflsion  of  questions  to  Jury* 

264.  Error  in  submitting  a  question  of  law 
to  the  jury  is  harmless,  if  their  decision  upon 
the  question  fi  correct.  Chilton  v.  St.  l^m 
<&  I.  M.  R.  Co.  114  Mo.  88,  19:  269 

265.  Leaving  to  the  jury  the  construction 
of  a  record  is  harmless,  if  they  find  what  the 
court  should  have  directed  them  to  find. 
Morey  v.  Hoyt,  62  Conn.  542,  19:  611 

266.  When,  upon  a  trial  to  a  jury,  immate- 
rial or  improper  questions  for  special  findings 
are  submittoa  to  a  jury  at  the  request  of  a 
partv  afterwards  complaining,  and  the  jury  is 
discharged  without  answering  such  questions, 
the  error  is  without  prejudice.  Missouri  P. 
B.  Co.  V.  Vandeventer,  26  Neb.  222,     8:  129 

267.  A  judgment  will  not  be  reversed  for  im- 
properly allowing  a  former  verdict  to  go  to  the 
jury  with  other  papers,  where  it  was  not  known 
or  read  by  them  until  their  own  verdict  was 
agreed  upon.  Georgia  P.  B,  Co,  v.  Dool?/ 
86  6a.  294,  12:  342 

268.  The  refusal  to  submit  an  issue  to  the 
jury  is  not  error  if  the  view  of  the  law  em- 
braced in  it  could  have  been  presented  to  the 
jury  by  pertinent  instructions  upon  the  issues 
submitted.     BlackweU   v.   Moorman   (N.    C.) 

111  K  C.  151,  17:  729 

269.  A  judgment  will  not  be  reversed  for  the 
error  of  the  court  in  directing  a  verdict  for 
plaintiff  when  the  case  should  have  been  sub- 
mitted to  the  jury  because  the  right  of  recovery 
depended  on  oral  testimony,  where  no  interest 
of  defendant  would  be  subserved  by  reversal, 
if  the  assignments  of  error  do  not  contain 
the  language  of  the  court  in  totidem  terbis, 
and  the  question  is  not  argued  for  appellant. 
Oenesee  Fork  Improv.  Co.  v.  IveSy  144  Pa.  114, 

13:  427 
Argument  of  connsel. 

270.  Allowing  the  state's  counsel  to  argue  be- 


fore the  jury,  after  objection  by  the  prisoner's 
counsel,  that  the  defendant's  character  is  bad 
because  he  bad  a  rjefat  to  prove  his  good  char- 
acter and  has  not  done  so,  is  an  error  whick 
will  require  a  reversal  of  a  conviction.  Ben- 
nett V.  State,  86  Ga.  401,  12:  449 

271.  An  abuse  of  privilege  in  making  an 
opening  statement  wilt  not  justify  setting  aside 
a  verdict,  unless  there  is  bad  faith  or  a  gross 
misconception  of  what  is  admissible  whereby 
matter  is  stated  which  is  whollv  irrelevant  and 
calculated  to  create  so  profound  an  impression 
that  the  charge  of  the  court  cannot  eliminate 
the  prejudice  produced.  Prentis  v.  Bates 
93  Mich.  234,  17:  494 

272.  In  an  action  for  malpractice,  counsel's 
comment  on  the  failure  to  call  defendant  and 
certain  other  physicians  who  were  present,  as 
witnesses,  if  it  was  improper,  could  have 
worked  no  prejudice  when  it  was  promptly 
counteracted  by  the  disapprobation  of  the 
judge  and  his  charge  that  no  presumptions 
could  be  drawn  from  the  failure  to  call  such 
witnesses.    Nehon  v.  Hamngton,  72  Wis.  591 , 

1:  719 

2.  Ab  to  Pleadings, 

273.  Exceptions  as  to  issues  are  untenable 
where  the  party  making  them  was  not  de- 
prived of  the  opportunity  to  present  any  view 
of  the  law  arising  out  of  the  testimony.  Bast 
V.  Boanoke  Kav.  db    W.  P.  Co.  Ill  K  C.  489, 

19:  247 

274.  A  judgment  in  a  suit  to  set  aside  the 
cancellation  of  a  policy  of  instirance  and  to  re- 
cover the  amount  thereof  will  not  be  reversed 
when  it  is  for  the  precise  sum  which  plaintiff 
could  have  recovered  at  law,  because  he  asked 
for  equitable  relief,  which  was  not  necessary 
to  his  recovery.  Duncan  v.  New  York  Mvt. 
Ins.  Co.  138  N.  Y.  88,  20:  886 

275.  Only  the  entire  absence  of  a  material  fact 
in  a  complaint  will  make  it  insufficient  on  ap- 
peal to  sustain  a  judgment  on  the  merits. 
Bates  V.  Babcock,  95  Oal.  479,  16:  745 

276.  Refusal  to  permit  an  amendment  of  a 
complaint  for  detention  of  property  so  as  to 
claim  damages  is  not  prejudicial  where  the 
right  to  recover  the  property  is  denied  by  the 
jiTdgment.  National  Steamsliip  Co,  v.  Sheahan 
122  N.  Y.  461,  10:  782 

277.  If  a  party  whose  plea  ding  is  demurred 
to,  instead  of  applying  for  leave  to  amend, pro 
cures  a  ruling  in  his  favur,  he  does  so  at  his 
peril  that  such  ruling  will  be  reversed  on  ap- 
pcal.  Johnson  \.  I&binson  Consol.  Min.  Co. 
13  Colo.  25S,  6:  769 

278.  Sustaining  a  demurrer  to  a  plea  Is  not 
prejudicial  error  If  other  pleas  cave  defendant 
the  same  advantage  that  he  could  have  had 
under  the  former.  Kansas  City,  M.  <£  B.  B. 
Co.  V.  Iligdon,  94  Ala.  286,  14:  616 

279.  Where  adefendant  was  totally  deprived 
of  his  defense  by  the  action  of  the  court  in  first 
sustaining  a  demurrer  to  his  answer,  which  set 
up  a  contract  for  the  sole  agency  of  the  goods 
purchased  by  him,  and  a  breach  thereof  by 
plaintiffs,  and  then,  on  his  amended  answer 
setting  up  the  invalidity  of  the  contract  as  an 
absolute  defense,  making  a  ruling,  after  the 
case  was  submitted  on  the  pleadings,  to  the  ef- 
fect that  the  contract  was  valid,  although  the 
latter  ruling  was  correct  the  judgment  will  be 
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reversed.      Netcdl  v.   Meycndorffy  9   Mont. 
254,  8:  440 

280.  Error  in  overruling  a  demurrer  to  a  bad 
answer  will  require  reversal  unless  it  clearly 
appears  from  the  record  that  no  harm  was  done 
plaintifif.  Boulus  v.  Fhosnixins,  Co.  183  Ind. 
106,  20:  400 

381.  The  erroneous  overruling  of  a  demurrer 
to  a  bad  para^ph  of  a  complaint  requires  a 
reversal,  if  it  is  not  shown  by  the  record  proper 
that  the  judgment  rests  on  a  good  paragraph. 
Ttrre  Haute  d  I.  B,  Co.  v.  Shencood,  132  Ind. 
129,  17:  389 

282.  Error  in  overruling  demurrers  to  cc  r- 
tain  paragraphs  of  an  answer  is  immaterial 
where  the  same  evidence  could  be  introduced 
and  the  same  facts  found  under  the  general  de- 
nial as  under  those  paragraphs  of  the  answer, 
and  there  is  a  special  finding  of  facts  which 
controls  the  judgment.  WaUing  v.  Burgess 
122  Ind.  299,  309,  7:  481 

283.  A  verdict  in  favor  of  a  ra'lway  passen- 
ger to  compensate  him  for  injuries  to  his  arm 
caused  by  contact  witlfa  bridge  abutment  can- 
not be",  sustained  on  appeal,  after  the  strik- 
ing of  a  count  alleging  that  he  voluntarily 
placed  his  arm  out  of  tne  car  window,  if  the 
other  counts  allege  that  it  was  flung  out  by  a 
larch  of  the  car  caused  by  one  rail  being  lower 
than  the  other,  and  the  evidence  shows  only  i 
inch  difference  in  the  height  of  the  rails,  that 
the  window  was  15  feet  from  the  abutment. 
which  was  not  touched  by  the  car,  and  the 
body  of  no  passenger  was  moved  from  its  posi- 
tion, the  allegation  being  so  improbable  in  view 
of  the  evidence  that  the  stricken  count  must 
have  influenced  the  verdict.  Biehmond  db  D. 
B.  Co.  V.  Scott,  88  Ya.  958,  16:  91 

8.  As  to  Evidence, 
a.  Erroneous  Admission, 

284.  Although  the  motion  for  the  production 
of  books  and  papers  is  defective,  or  the  order 
made  upon  it  too  broad,  yet  if  such  instruments 
of  evidence  are  used  in  the  mode  required  by 
law  on  the  trial,  there  is  no  prejudicial  error. 
atztlatul,  C.  CiSbLB.  Co,  v  Closser,  126  Ind. 
348.  9:  754 

285.  The  erroneous  admission  of  evidence 
which  was  substantially  withdrawn  from  the 
jury  will  not  constitute  ground  for  reversal 
where  It  does  not  appear  that  it  was  calculated 
to  operate  to  the  injurv  of  the  party  complain- 
ing.   DiUiiig/iam  v.  Anifwtiy,  73  Tex.  47, 

3:  634 
286.  Although  in  a  murder  trial  the  proof  of 
the  murder  is  abundant,  yet  the  admission  of 
evidence  that  defendant,  a  short  time  after  the 
killing,  committed  rape  upon  the  wife  of  the 
deceased,  no  apparent  connection  being  shown 
between  the  two  crimes,  is  such  error  as  calls 
for  a  reversal,  the  tendency  of  such  evidence 
being  to  destroy  any  feeling  of  mercy  which 
might  otherwise  have  existed  in  the  minds  of 
the  jury.  Farrw  v. P«0!pfe,129  111.521,  4:  588 
2S7.  If  no  evidence  was  introduced  tendinr 
to  support  a  counterclaim,  error  of  a  court 
m  basing  its  finding  against  the  counterclaim 
on  its  Judicial  notice  of  the  record  in  another 
cause,  which  record  is  not  in  evidence,  will  not 
mii«e  a  reversal  of  the  judgment.  .  St<ynley  v. 
2icBlrath,  86  Cal.  449.  10:  545 
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288.  The  admission  of  improper  testimony 
will  cause  the  reversal  of  a  case  if  it  might 
have  influenced  the  jury  in  arriving  at  their 
verdict,  although,  in  the  absence  of  such  tes- 
timony, the  appellate  court  might  have  sus- 
tained the  verdict  upon  the  other  facts  proved 
in  the  case.     Fordyce  v.  McUants,  5i  ArK.  509, 

4:  896 

289. Permitting  incompetent  evidence  tending 
10  support  a  finding  to  go  to  the  jury  over  ob- 
jection will  cause  a .  reversal  of  the  judgment, 
where  the  other  evidence  in  support  of  such 
finding  is  not  of  a  satisfactory  character. 
Terre  Haute  <fe  I.  B.  Co.  v.  Clem,123  Ind.  15, 

7:  588 
290.  The  admission  of  incompetent  evidence 
will  not  be  held  to  be  nonprejudicial  to  defend- 
ant in  an  action  to  enjoin  an  elevated  railroad 
company  from  operating  its  road  until  it  pays 
the  damage  done  to  an  abutting- property 
owner,  because  the  company  is  not  bound  to 
pay  the  ascertained  damages  to  acquire  the 
easement,  but  may  submit  to  the  injunction 
and  proceed  to  acquire  the  right  by  eminent 
domain.  Boberts  v.  2feu>  Tori  Elev.  B.  Co, 
128  N.  Y.  455,  13:  499 

291.  Where  there  is  error  which  cannot  be 
said  to  be  without  injury,  as  it  cannot  be  wnere 
testimony  contributing  to  the  weight  of  evi- 
dence on  a  point  as  to  which  there  is  conflict 
of  testimony  has  been  erroneously  admitted, 
the  judgment  must  be  reversed.  Simmons  v. 
JSyratt,  1^6  Fla.  449,  9:  343 

292.  Incompetent  evidence  on  a  material 
point  cannot  be  held  harmless,  unless  the  facta 
which  it  tended  to  prove  were  established  by 
uncontradicted  evidence.  Ohio  d  M,  B,  Co. 
V.  iStein,  133  Ind.  243,  19:  783 

293.  Material  evidence  erroneously  admitted 
will  not  be  held  harmless  unless  the  other  evi- 
dence in  favor  of  the  verdict  so  greatly  pre- 
ponderates that  a  contrary  verdict  would  be 
set  aside  by  the  court  as  contrary  to  the  evi- 
dence.   Be  Eysaman's  Will,  118  N,  Y.  62. 

8:  599 

Facts  othemvise  proved* 

294.  A  judgment  will  not  be  reversed  be- 
cause of  the  admission  of  incompetent  evi- 
dence, where  there  is  sufficient  uncontradicted 
and  admissible  evidence  to  uphold  it.  Be 
Craitford,  113  N.  Y.  660,  5:  71;  Parsons  y. 
New  York  C  &  H,  B.  B.  Co.  113  N.  Y.  355. 

3:  683 

295.  The  admission  of  evidence  for  the  pur- 
pose of  proving  the  identity  of  goods  delivered 
to  and  lost  by  a  common  carrier,  in  an  action 
brought  to  recover  damages  for  such  loss, 
will  not,  although  improperly  admitted,  cause 
a  reversal  of  a  judgment  against  the  carrier, 
if  the  identity  of  the  goods  was  sufficiently 
established  by  other  testimony  in  the  case. 
Browning  v.  Goodrich  Transp,  Co.  78  Wis. 
391,  10:  415 

296.  A  ruling  by  a  referee  that  the  Detition  in 
a  case  be  taken  as  true  because  of  the  defend- 
ant's failure  to  produce  books  and  papers  and 
answer  interrogatories  is  not  reversible  error, 
where  plaintiff's  evidence  establishes  the  facts 
pleadea  without  conflict  and  defendant  intro- 
dnc'»fl  no  evidence  whntover.  Cook  v.  Chi^'^^o, 
B.  L  d'  P.  B,  Co.  81  Iowa,  551,  9:  764 

297.  Permitting  a  paper  to  be  read  in  e  \  ideuco 
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whicb  was  set  out  in  the  complaint,  and  thug 
made  a  part  of  the  record  in  the  cause,  cannol 
be  detrimental  to  the  objecting  party  so  as  to 
constitute  reversible  error.  Citizens  Street  E 
Co.  V.  Bobbins,  128  Ind.  449,  18:  498 

298.  The  admission  in  an  action  for  damages 
for  the  destruction  of  property  by  fire  set  by 
locomotive,  of  a  statement  made  by  the  wit- 
ness at  the  time  of  the  fire,  that  if  there  were 
any  coals  under  the  plank  walk  there  would  be 
a  blaze,  thou^  error,  is  not  prejudicial  where 
the  correctness  of  the  remark  is  shown  ^ 
other  testimony.  JackeonuUe,  T.  &  K.  W. 
H.  Co.  V.  Peninsular  Land,  f. ^^  ^-^'j 
27Fla.  1.157,  17:33,65 

299.  An  eiTor  in  admitting  testimony  which 
was  immaterial  upon  anv  of  the  ws^es  sub- 
mitted,andwhichaffectedno8ubstantial  right, 

is  not  ground  of  reversal.    ^<'f/LJ'  fr^'' 
waukeeMecfMuics  Mat,  Ins,  Co.  74  Wis.  4  lO, 

800.  Admitting  testimony  as  to  the  number 
of  his  family  and  who  constitute  it,  by  plain- 
tiflE  in  an  action  for  personal  injuries,  is  imma- 
terial,— at  least  where  the  jury  are  limited  by 
instrucUon  to  actual  damages  unless  they  find 
a  wiUful,  palpable  disregard  of  duty  by  the 
defendanU.    Johns y.  CJiarlotU,  C.  «f  • -«•  ^'^• 

89  8.  C.  — ,  *";.  ^*" 

801  The  admission  of  testimony  relative  t^ 
an  injury  to  property  by  the  flow  of  water  is 
not  injurious  where  the  charge  of  .the  court 
confines  the  jury  to  the  sole  question  of  dam- 
aces  caused  by  the  obstruction  of  the  street  m 
front  of  the  property.    Schneider  v.  Detroit 

72  Mich.  240,  .^*i     * 

802.  The  admission  of  incompetent  declsira- 
tions  of  an  employ^  of  a  railroad  company,  in 
an  action  against  it  for  damages  for  inmnes  to 
stock  transported  by  it,  is  immaterial  error 
where  the  facts  stated  bv  such  enipl^y|,»Jf 
not  in  controversv.  Atchison,  T.  »,^-'^i'- 
Co.  V.  Temple^  47  Kan.  7,  IS:  362 

On  trial  by  court.  *    -n      ♦ 

303.  In  an  equity  case  the  judgment  will  not 
be  reversed  on  the  sole  ground  of  the  admis- 
sion of  incompetent  evidence,  where  the  other 
evidence  in  the  case  is  sufficient  to  sustain  the 
findintrs.  Cnmeron  v.  White,  74  Wis.  425, 
6:  493;  Richardson  v.  Eveland,  126  111.  37, 

1:  203 

304.  A  reversal  for  the  admission  of  irrele- 
vant evidence,  where  the  court  tried  the  case, 
will  not  be  made  unless  it  appears  that  the 
evidence  was  relied  upon.  White  v.  WJiite. 
82Cal.  427,  "9'  799 
Examination  of  witness. 

805.  If  a  proper  case  for  granting  a  motion 
for  the  surgical  examination,  by  experts  of  the 
person  of  one  seeking  to  recover  for  personal 
injuries,  is  clearly  made  out,  and  the  motion  is 
refused,  the  appellate  court,  having  before  it 
all  the  facts  involved  in  the  determination  by 
the  lower  court,  will  reverse  the  judgment. 
Alabama  O.  8.  H.   Co.  v.  IIUl,  90  Ala.  71, 

9:  442 

Improper  questions. 

306.  A  judgment  will  not  be  reversed  be- 
cause an  improper  question  is  asked,  if  no  in- 
admissible evidence  is  obtained  in  answer  to 
it.    State  V.  Burhee,  65  Vt.  1,  19:  145 

807.  An  error  in  permitting  a  question  to  be 


asked  which  calls  for  the  opinion  of  the  wl^ 
ness,  involving  a  mixed  question  of  law  and 
fact  as  to  the  depreciation  in  the  market  value 
of  property  from  certain  causes,  is  harmless 
where  the  answer  of  the  witness  is  equivalent 
to  stating  the  value  of  the  property  before  and 
after  the  alleged  causes  existed,  and  that  the 
causes  of  the  decrease  are  those  enumerated. 
Oainesville,  H.  db  W.  R.  Co.  v.  Hall,  78  Tex, 

169,  ®-  ^®® 

308,  No  reversal  will  be  granted  for  the  al- 
lowance of  leading  questions  unless  there  has 
been  a  manifest  abuse  of  discretion.  White 
V.  Wiite,  82  Cal.  427.  7:  799 


b.  Erroneous  Exclusion. 

809.  The  exclusion  of  evidence  which  would 
not  have  benefited  the  partyoffering  it  is  not 
error.  Rarilett  Y.Patton,*S3W.\fi.lh  5:  528 

810.  The  exclusion  of  a  question  designed 
only  to  show  the  bias  of  a  witness  already  ef- 
fectually impeached  by  record  evidence  is  not 
prejudicial  error.      Tyisi'  v.  Waddi7igham,  58 

Conn.  375,  ,      .  ,    ,      .  f'  ®^?, 

311.  Where,  on  the  trial  of  an  issue  d^vtsamt 

ul  non,  a  medical  expert  was  permitted  to  an- 
swer two  improper  hypothetical  questions, 
which  he  did,  fully  coveriag  the  whole  case, 
and  the  court  refused  to  permit  him  to  answer 
two  proper  hypothetical  questions  which  em- 
braced no  more  than  the  two  lie  was  permitted 
to  answer,  the  party  who  was  thus  deprived  of 
having  his  proper  hypothetical  questions  an- 
swered was  not,  and  could  not  ha^pc  been,  preju- 
diced by  the  error;  and  for  such  mmw  the  ap- 
pellate court  would  not  re verse;ftke decree  and 
set  aside  the  verdict.  Kerr  v.  .lAinsfoi-dy  31 
W.  Va,  659.  «:  668 

312.  Where  evidence  improperly  rejected 
tends  to  prove  an  item  which  may  or  may  not 
have  been  considered  by  the  jury  in  fixhag  the 
amount  in  the  verdict:  and  it  is  manifest  that 
outside  of  such  item  there  was  ground  for  find- 
ing at  least  the  amount  found;  and  a  new  trial 
is  refused  by  the  trial  court,— the  judgment 
will  not  be  reveraed.  Bartlett  v.  Patton,  33 
W.  Va.  71,  .  5:  528 

813.  A  technical  error  in  the  rejection  of  evi- 
dence  will  not  cause  a  reversal  of  the  case,  if 
it  appears  that  early  in  the  trial  the  parties  as- 
sented to  a  rule  excluding  evidence  of  that 
character,  and  there  is  no  probability  that  the 
ruling  has  occasioned  harm  to  the  complaining 
party.  Kane  v.  New  York  Elev.  R  Co.  (N.  Y.) 
125  1^.  Y.  164,  11;  640 

314.  Orders  suppressing  portions  of  the  evi- 
dence, iallowing  the  retaking  of  depositions, 
and  regulating  preparation  of  the  cause  for 
heai-ing,  must,  on  appeal  therefrom,  appear  by 
the  face  of  the  record  to  be  not  only  erroneous, 
but  prejudicial  to  appellant,  to  warrant  rever- 
sal.    Boggs  v.  Bodkin,  32  W.  Va.  566,  5:  245 

815.  The  fact  that  a  party  is  compelled  to 
close  his  case  before  all  his  witnesses  have  been 
examined  is  not  reversible  error,  where  the 
time  for  taking  testimony  was  limited  at  his  re- 
quest, in  order  that  a  decision  might  be  reached 
before  the  adjournment  of  the  term,  and  he 
was  allowed  more  time  than  he  said  he  would 
require  when  the  date  for  closing  the  trial  was 
fixed,  especially  where  he  does  not  show  that 
any  material  evidence  was  thereby  lost.  Jones 
V.  GUdc^odl  53  Ark.  161,  7:  881 
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816.  The  refiisal  of  the  court  to  allow  a 
witness  on  his  re-examination  to  answer  a  ques- 
tion whether  or  not  he  had  recovered  a  judg- 
ment against  the  defendant,  wliere  on  cross- 
-examination he  had  been  asked  if  he  had  not 

a  controversy  with  the  defendant,  sufficiently 
protects  the  defendant's  rights  as  against  an 
objection  to  the  question.  Kentucky  C.  li. 
Co.  V.  Smith,  93  Ky.  — ,  18:  68 

817.  It  is  not  an  abuse  of  discretion  which 
will  warrant  a  reversal  of  the  judgment  of  a 
trial  iudse,  to  refuse  to  permit  a  witness  to  be 
tt&kea  on  cross-examination  as  to  what  he  tes- 
tified to  in  a  former  action  on  the  subject  of 
his  own  arrest  and  conviction  on  criminal 
charges,  where  he  has  denied  both  that  he 
ever  was  arrested  and  that  he  admitted  in  the 
former  suit  that  he  had  been.  Helwig  v.  Tms- 
chatotki,  82  Mich .  619,  10:  878 

818.  The  refusal  to  permit  a  witness  to  be 
questioned  on  redirect  examination  as  to  mat- 
ters not  brought  out  on  the  examination  in 
chief  will  not  cause  a  reversal  of  the  'judgment. 
Blake  v.  Stump,  73  Md.  160,  'lO:  108 

4.  At  to  Instructtant* 

Bee  also  wpra,  226-229. 

819.  Failure  of  counsel  either  to  number  or 
sign  instructions  furnishes  no  ground  for  re- 
versal, when  the  instructions'  are  given  by  the 
court,  although  it  might  have  been  ground  for 
refusing  them.  Orman  v.  Mannix  (Colo.) 
17  Colo.  564,  17:608 

820.  Where  an  erroneous  instruction  appears 
In  the  record,  if  it  be  erroneous  to  such  a  de- 
.  eree  that  it  could  not  be  cured  by  some  other 
instniction,  the  court  will  consider  it,  although 
It  (toes  not  appear  that  all  the  instructions  are 
in  the  record.  Vaneleave  ▼.  Clark,  118  Ind. 
61,  3:  619 

321.  An  error  in  submitting  a  question  to 
the  jury  is  not  material,  where  the  court  has 
sufficiently  ruled  in  accordance  with  the  jury's 
decision  by  refusing  to  set  aside  the  verdict. 
Central  Lithographing  dt  E.  Co,  v.  Moore,  75 
Wis.  170,  6:  788 

322.  A  case  cannot  be  affirmed  on  other 
grounds,  where  erroneous  instructions  on  one 
count  have  been  given  to  the  jury.  Amaker 
V.  3>ir,  33  8.  C.  28,  8:  687 

323.  Erroneous  instructions,  if  not  prejudi- 
cial to  tlie  complaining  party,  will  not  cause 
the  reversal  ot  a  case.  State  v.  Oibbs,  10 
Mont.  213,  10:  749;  Jacksonville,  T,  <fc  K.  W. 
B.  Co,  V.  PeniMular  Land  T.  db  M.  Co,  27 
Fla.  1,  157,  17:  88.  66 

324.  Where  the  testimony  is  clearly  sufficient 
to  sustain  the  verdict,  and  it  is  evident  that  no 
injury  could  have  been  sustained  by  an  error 
in  an  instruction  given  to  the  jury,  the  verdict 
win  not  be  disturbed.  Wooten  v.  Stfite,  24 
Fla.  335,  1:  819 

825.  An  inaccuracy  in  an  instniction  on  an 
immaterial  point,  and  not  prejudicial,  is  not 
^nt>und  for  reversal.  Com,  v.  McManvs,  143 
Pft.  64,  14:  89 

336.  The  definition  of  a  word  by  the  court  in 
response  to  a  request  for  such  definition  from 
the  jury,  if  correct,  is  not  revci-sible  error,  al- 
though the  word  ij«  one  in  common  use.  Cof>b 
▼.  CovenarU  Mut.  Ben,  Asso,   153  Mass.   176. 

10:  666 
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327.  A  mere  verbal  mistake  by  the  court  in 
calling  a  mine  by  the  wrong  name,  which 
could  not  prejudice  defendant,  cannot  be  as- 
signed by  him  as  error.  Burgess  v.  Territory 
8  Mont.  57,  1:  808 

328.  In  a  charge  of  the  court  a  mistake  in 
stating  the  number  of  letters  sent  from  a  cer- 
tain place,  made,  not  positively,  but  with  the 
qualification  "I  think."  is  not  ground  for  re- 
versal when  no  suggestion  of  the  mistake  ia 
made  in  the  court  below.  Jiuttze  v.  /I'tUeiir, 
77  Wis.  236,  9:  86 

829.  Instructions  which  are  lengthy  and  in 
the  nature  of  a  resume  of  the  evidence  and  an 
argument,  do  not  constitute  reversible  error,  if 
they  are  not  so  unfair  to  appellant  as  to  have 
prejudiced  the  jury.  Postal  TeUg,  Cable  Co. 
V.  Lathrop,  131  111.  675.  7:  474 

830.  Where  there  Is  no  pretense  of  any  de- 
fense except  under  the  general  issue  requiring 
plaintiff  to  prove  his  case,  and  this  is  done  by 
undisputed  testimonv  showing  a  right  to  re- 
covery, error  in  the  mstructions  is  immateriaL 
Penn  v.  Parker,  126  III.  201,  8:  886 

831.  A  verdict  will  not  be  set  aside  because 
the  instructions  were  not  clear,  if  upon  the 
evidence  no  other  verdict  could  be  sustained. 
Jansen  v.  Williams,  86  Xeb.  869,      80:  807 

332.  An  erroneous  instruction  as  to  the 
effect  of  usury  is  harmless  where  the  jury 
have  found  there  was  no  usury,  tianbo7*n  v. 
Coley  68  Vt.  590,  14:  808 

883.  Instructions  to  the  jury  in  an  action  for 
injuries  on  a  highway  crossing,  that  **thefact 
that  the  gates  were  up  would  be  notice  to 
plaintiff  that  there  was  no  danger  in  crossing 
the  track;  it  would  be  an  invitation  to  him  to 
cross  the  track;*'  and  that  "if  the  jiuy  find 
that  there  was  no  warning  given  at  all,  the 
plaintiff  had  a  right  to  suppose  that  the  track 
was  clear," — are  not  so  erroneous  as  to  demand 
a  reversal  where  the  context  shows  that  they 
were  applied  to  the  question  of  negligence  on 
the  part  of  defendant,  and  not  to  plaintiff's 
conduct  as  constituting  contributory  negli- 
gence. Lake  Shore  db  M.  S.  i?.  Co,  v.  Fram, 
127  Pa.  297.  4:  389 

884.  An  instruction  that  a  railroad  company 
is  bound  to  exercise  very  great  vigilance  and 
care  in  maintaining  order  and  guarding  pas- 
seogers  against  viownce  will  require  a  reversal 
of  a  judgment  against  such  a  company  based 
on  lack  of  care,  although  other  instructioni 
correctlv  require  a  lower  deeree  of  care,    llli- 

nois  a  a.  Co.  V.  Minor,  69  Miss.  710. 

16:  687 

885 .Failure  to  correctly  distinguish  between 
"unavoidable  accident"  and  "the  act  of  God,* 
in  charging  the  jury,  will  not  require  a  revers- 
al, if  the  jurv  could  not  have  been  misled  there- 
by. Blijthey.  Denver  db  B.  O.  B,  Co,  (Colo.) 
15  Colo.  833,  11:  616 

836.  An  instruction  subject  to  criticism  in 
the  abstract  is  not  prejudicial  if  it  was  correct 
when  tested  by  the  only  evidence  in  the  case 
to  which  it  could  relate.  Holland  v.  TenneMee 
Coal  L  db  R.  Co.  91  Ala.  444.  18:  888 

337.  Error  in  charging  on  the  rule  of  con- 
tributory negligence  is  not  prejudicial  to  de- 
fendant where  there  is  no  evidence  of  plaintiff's 
ne^iiVence.  Pullman  Palace  Car  Co*  v.  Smith 
79  Tex.  408.  13:  816 

83S.  A  judgment  will  not  be  reversed  for  tho 
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refusal  of  the  court  to  "withdraw  from  the  Jury 
the  consideration  of  the  question  presented  by 
one  charge  in  an  indictment,  as  to  which  there 
has  been  a  failure  of  proof , where  the  verdict  and 
sentence  are  fully  justified  by  the  proof  of  an- 
other charge  contained  in  the  same  indict- 
ment PeopU  V.  BvM,  117  N".  Y.  1,  6:  659 
As  to  damagres* 

889.  An  instruction  which  fails  to  present 
separately  the  elements  of  actual  and  exem- 
plary damages,  but  limits  the  amount  of  re- 
covery, is  not  prejudicial  if  the  verdict  is  for 
less  than  the  jury  could  properly  find.  Heilifj- 
mann  v.  Boee,  8i  Tex.  222,  18:  872 

840.  A  charge  in  an  action  for  breach  of 
promise  of  marriage,  that  plaintiff  is  entitled  at 
least  to  such  damages  as  would  place  her  in  as 
good  a  pecuniary  condition  as  she  would  have 
been  in  if  the  contract  had  been  fulfilled,  al- 
though a  careless  use  of  language,  is  not  ground 
for  reversal,  where  the  jury  could  not  have 
failed  to  understand  from  the  whole  charge 
that  they  were  to  compensate  plaintiff  for  what 
she  had  lost  and  was  deprived  of  by  failure  of 
the  marriage.  Chellis  v.  Cluipnian,  126  N.  Y. 
214,  11:  784 

841.  A  judgment  for  defendant  will  be  re- 
versed for  excluding  from  the  consideration  of 
the  jury  an  element  which  might  have  entitled 
plaintiff  to  nominal  damages  at  least,  although 
it  is  diflicuU  to  say  how  the  jury*  could,  under 
the  evidence,  have  determined  the  amount  of 
damages  attributable  thereto.  Moore  v.  New 
York  Elev,  M,  Co.  130  N.  Y.  523,      14:  781 

842.  Where,  in  giving  the  rule  for  damages 
in  a  suit  agjiiust  a  railroad  company  to  re- 
cover for  personal  injuries,  the  idea  of  com- 
pensation was  clearly  in  the  judge's  mind  and 
was  falrlv  brought  before  the  jury  in  the 
enumeration  of  the  elements  of  the  damages 
which  might  be  allowed,  the  fact  that  the  jury 
were  told  that  they  might  consider  the  pain  and 
suffering  which  the  plaintiff  "may  undergo" 
in  the  future  will  not  cause  a  reversal  as 
giving  the  jury  unbridled  license  or  leaving 
them  without  a  guide  in  the  ascertainment  of 
damages.  Lake  Shoi'e  dbM,8.B,  Co,  v.  Fram, 
127  Pa.  297,  4:  889 
As  to  evidence. 

348.  An  instruction  as  to  the  effect  of  the  in- 
terruption of  possession  by  a  stranger,  even  if 
erroneous,  is  immaterial  where  there  was  no 
evidence  of  any  interruption  by  a  stranger  or 
anybody  else.     Wren  v.  Parker,  57  Conn.  529, 

6:  80 

844.  A  charge  permitting  the  jury  to  consid- 
er evidence  of  an  unlawful  sale  of  cider  within 
two  years  preceding  is  immaterial,  although 
the  statute  creating  the  offense  had  been  passed 
within  that  time,  where  the  only  evidence  ac- 
tually given  related  to  a  sale  after  the  Act  took 
effect.    Lawrence  v.  Monroe,  44  Kan.  607, 

10:  680 

845.  An  erroneous  charge  as  to  the  presump- 
tion against  a  party  from  failure  to  produce 
books  or  papers  under  his  control  will  require 
a  reversal,  where  the  evidence  was  conflicting 
and  irreconcilable.  Cartier  v,  Trov  Lumber 
Co.  138  111.  533.  14:  470 

846.  An  objectionable  instruction  as  to  tlu; 
credit  and  weightof  the  testimony  of  interested 
witnesses  is  not  cause  for  reversal  where  there 
is  no  serious  conflict  between  the  appellant  and 


1  any  other  witness,  and  nothing  to  show  that  it: 
applied  to  him  more  than  to  the  other  party^, 
who  also  testified.    Hess  v.  Lowr§y,  12a  Ind. 
225,  7:  90  < 

Failure  to  g^ve* 

847.  Failure  to  give  instructions  not  asked 
is  not  available  error  in  a  civil  case.  Mitchell 
V.  Bradstreet  Co.  116  Mo.  — ,  80:  188 

848.  The  refusal  to  give  a  charge  to  the  effect 
that  there  is  no  evidence  tending  to  show  a. 
given  state  of  facts  is  not  ground  for  reversaL 
Texas  db  P.  R.  Go.  v.  MilUr,  79  Tex.  78, 

11:  895 

5.  A$  to  Mndings  and  Verdict 

849.  Want  of  a  finding  will  not  warrant  a^ 
reversal  where  the  evidence  would  not  have 
justified  a  finding  in  favor  of  the  complaining 
party.     W/iifey.  White,  8209,1427,    7:  799 

350.  A  special  finding  must  be  considered  as 
a  whole,  and  cannot  be  assailed  in  parta;  and 
if,  taken  as  a  whole,  the  finding  legitimately 
supports  the  judgment,  it  will  be  upheld.  A 
finding  contaming  more  facts  than  necessary  is> 
not  objectionable,  if  such  facts  do  not  establish 
another  cause  of  action.  Cleveland,  C.C.dl 
i?.  Co.  V.  Clomr,  126  Ind.  848,  9:  764 

851 .  A  judgment  will  not  be  reversed  for  in- 
sufficiencjr  of  the  special  verdict  on  which  it  is 
founded,  if  the  verdict  supports  the  theory  of 
the  complaint  and  the  issuable  facts  found^ 
support  the  judgment,  although  it  Is  unneces- 
sarily long  and  contains  evidentiary  facts,  as 
well  as  conclusions  from  the  facts  stated. 
BrusJi  Electric  Lighting  Co.  v.  Kelley^  126  Ind. 
220,  10:  860 

852.  A  special  verdict  does  not  cure  material 
errors  unless  it  alfirmatively  shows  with  deci- 
sive clearness  that  thev  did  no  harm.  Bowlvs 
V.  PMnix  Ins.  Co.  183  Ind.  106,        80:  40a 


VIII.  Judgment. 

853.  Where  a  demurrer  to  the  evidence  is  sus- 
tained, the  appellate  court  proceeds  to  render 
the  judgment  which  should  have  been  rendered 
in  the  court  below.     Qood  v.  Galveston,  H.  <fe: 
S.  A.  R.  Co.  (Tex.)  4:  801 

854.  A  judgment  against  minor  defendants 
for  whom  no  guardian  ad  litem  was  appointed 
as  required  by  Mo.  Rev.  Stat.  1879,  §  3477. 
will  be  reversed  as  to  them,  though  it  may  be 
affirmed  as  to  other  defendants.  Lehew  v. 
Brnmmell,  103  Mo.  546,  11:  828 

355.  An  order  for  a  new  trial  on  plaintiff's, 
motion,  even  if  inadvertently  granted  as  to  one 
of  the  defendants,  whose  right  to  an  undi- 
vided half  of  real  property  in  dispute  was  ad- 
mitted to  be  as  the  judgment  determined  it, 
must  be  reversed  as  to  him.  Lee  v.  Fletcfier 
46  Minn.  49,  12:  171 

356.  If  a  decree  in  chancery  be  partly  in  favor 
of  a  party  and  partly  adverse  to  him,  and  he 
appeal  from  that  portion  which  is  adverse,  a. 
judgment  of  affirmance  does  not  affirm  that 
portion  of  the  decree  which  was  in  his  favor. 
Pennington  v.  Todd,  47  N.J.  Eq.  (2  Dick.). 
569,  11:  689 

357.  Where  the  New  York  Court  of  Appeals- 
See  Index  to  Notes  Preceding. 
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cannot  determine  vhat  proportion  of  Insurance 
premiums  paid  by  a  fraudulent  grantee  wliose 
oonToyance  Is  set  aside  at  the  suit  of  creditors 
of  the  grantor  should  be  borne  bv  the  receiver 
in  the  action,  it  will  make  no  allowance,  but 
will  leave  it  to  the  discretion  of  the  supreme 
court  to  order  a  further  reference,  if  that  court 
considers  it  necessary.  Lom  y.  WiUcinaon 
118  N.  Y.  485,  4:  863 

858.  On  affirming  a  judgment  against  plain- 
tiff for  fatal  variance  between  the  pleading 
jid  proof  although  a  good  cause  of  action  is 
proved,  the  court  may  remand  the  case  for 
new  trial.  Lueke  y,  Clothina  Gutten  db  T. 
A9$efMy,  No.  7507,  K,  ofJL  77  Md.  — , 

19:  408 

859.  Where  a  general  verdict  has  been  ren- 
dered in  favor  of  plaintiff,  upon  all  the 
counts  in  a  complaint  seeking  to  recover  dam- 
ages for  slander,  and  the  appellate  court  holds 
some  of  the  counts  insufficient,  without  any 
means  of  determining  upon  which  counts  the 
damages  were  in  fact  assessed,  it  will  not  arrest 
the  judgment,  but  will  award  a  venire  de  novo. 
F^neU  V.  Marble,  62  Yt.  481,  11:  168 

860.  On  reversing  an  interlocutory  order  or 
decree  from  which  an  appeal  has  been  taken, 
the  Federal  circuit  court  of  appeals  in  its  dis- 
cretion may.  and  should  when  equity  so  re- 
quires, make  full  direction  as  to  the  manner 
in  which  the  cause  shall  be  disposed  of  below. 
IHc/ifmmd  v.  Atitood  (0.  C.  App.  1st  C.)  52 
Fed.  Rep,  10,  17:  615 

861.  A  plaintiff  whose  time  to  redeem  from  a 
mortgage  as  allowed  by  the  court  has  expired 
pending  an  appeal  by  defendant  which  pre- 
vented the  redemption  will  be  allowed  by  the 
appellate  court  the  same  time  after  entry  of 
final  judgment  upon  the  trial  Sclilawig  v. 
De  Peyiter,  83  Iowa,  828,  IS:  786 

862.  A  writ  of  possession  which  has  been  exe- 
cuted will  not  be  quashed  unless  a  writ  of  res- 
titution should  be  granted,  as  the  quashal 
would  otherwise  do  no  good.  Bowar  v.  Chi- 
eoffo,  W.  D.  B,  Co,  136  ri.  101,  18:  81 
Redncin^  or  modifying. 

863.  Where.in  an  action  for  damages  for  neg- 
L'gence,  the  judgment  for  plaintiff  is  excessive, 
and  the  correct  amount  is  very  small,  making 
it  admissible  to  avoid  the  expense  and  delay  of 
a  new  trial,  the  California  Supreme  Court  will 
remand,  with  directions  to  enter  an  order  re- 
quiring plaintiff  to  file  with  the  clerk  a  waiver 
of  any  greater  sum  than  the  proper  amount 
found,  together  with  interest  thereon  and  costs, 
and  directing  that,  unless  such  waiver  be  filed 
within  a  time  to  be  specified,  a  new  trial  shall  be 
granted ;  in  case  such  waiver  is  filed  each  party 
to  pay  one  half  the  costs  of  such  appeal.  Love- 
land  V.  Gardner,  79  Cal.  817,  4:  895 

364.  Interest  improperly  included  in  a  judg- 
ment mav  be  remittca  on  appeal,  to  prevent 
reversal  lor  that  reason.  Louisville  dh  N,  R. 
Co,  ▼.  Wallaee,  91  Tenn.  85,  14:  648 

365.  A  remittitur  of  the  excess  in  a  judgment 
may  be  ordered  under  Wash.  Code  Proc. 
^  1429.  as  an  alternative  to  reversal  for  a  new 
trial.    King  CourUy  v.  Ferry,  5  Wash.  536. 

19:  500 

366.  A  remission  of  the  excess  cannot  be  al- 
lowed, under  the  Wisconsin  practice,  in  order 
to  prevent  reversal  of  a  judgment  which  is  ex- 
Bee  Index  to  Notes  Preceding. 


cessive,  although  it  is  due  to  a  mistake  in 
reckoning.    Evans  v.  Foster,  80  Wis.  509, 

14:  117 

867.  When,  upon  appeal  from  a  judgment 
granting  the  petition  of  a  city  to  extend  it» 
limits  to  embrace  outlying  territonr,  the  peti- 
tion as  allowed  is  found  to  have  included  lands- 
not  proper  to  be  annexed,  the  petition  cannot 
be  amended  so  as  to  exclude  such  land  and  the 
judgment  affirmed  as  to  the  remainder,  but 
the  whole  case  must  be  remanded  for  a  new 
trial.     Vestal  v.  Little  Bock,  54  Ark.  321,  829, 

11:  78e 
Effect  of  decisioii. 

368.  The  jurisdiction  of  a  court  is  estab. 
lished  as  res  judicata  although  not  discussed 
or  expressly  decided,  where  an  appellate  court 
treats  its  judgments  and  decrees  as  those  of  a 
lawful  court  in  the  exercise  of  its  lawful  juris- 
diction.    White  V.  Einton,  8  Wyo.  753, 

17:  68 

869.The  affirmance,  by  the  Illinois  Appellate 
Court,  of  a  judgment  rendered  on  a  verdict,  ia 
a  decision  that  the  verdict  was  authorized  by 
the  evidence.  Pennsylvania  Co,  v.  Versten 
UO  111.  637,  16:  798 

370.  An  action  sounding  in  tort  cannot  be 
maintained  to  recover  damages  for  injuries  re- 
sulting to  lands  by  reason  of  the  casting  of  sur- 
face water  thereon  through  a  drain  which  waa 
constructed  in  good  faith  in  accordance  with  a. 
judgment  of  a  court  having  jurisdiction  of  the 
parties  and  subject  matter,  although  such  judg- 
ment has  been  subsequently  reversed  on  appeal 
for  error,  no  stay  of  proceedings  pending  the 
appeal  having  been  obtained.  Thompson 
V.  Reasonei%  122  Ind.  454,  7:  495- 

371 .  An  order  of  affirmance  by  the  appellate 
court  as  embodied  in  its  remittitur  will  not 
prevent  the  court  to  which  it  is  directed  from 
opening  the  judgment  for  the  hearing  of  a 
new  party  and  the  determination  of  a  new 
claim.  Be  Bocliester,  136  Jii.  Y.  83,  19:  161 
Mandate  or  certificate. 

879.  An  appellate  court,  having  reversed  ft 
judgment  in  a  capital  case  on  a  transcript  of 
the  record  of  the  court  below,  which  was  an 
entire  misrepresentation  of  the  real'record,  does 
not  lose  its  jurisdiction  by  issuing  a  remittitur 
to  the  court  below,  but  may  vacate  its  entry  of 
judgment  and  restore  the  cause  to  its  docket; 
and  the  case  is  not  altered  by  the  fact  that  the 
misrepresentation  was  unintentional.  Lovett 
V.  State,  29Fla.  384,  16:  819 

378.  On  affirming  a  judgment  in  ejectment 
against  a  railroad  company  which  has  taken 
land  without  consent  of  the  owner  under  pro- 
ceedings which  lack  a  material  requirement  of 
the  law,  the  court  may  withhold  its  mandate 
of  possession,  in  the  absence  of  any  bad  faith 
on  the  part  of  the  company,  to  allow  a  reason- 
able time  for  new  condemnation  proceedings. 
Jacksonville,  T,  4b K,  W,  B.Co.  v.  Adams  (Fla.V 
2dFla.  631,  14:  588 

374.  An  order  withholding  a  mandate  for 
possession  on  affirmance  of  a  judgment  of 
ejectment  against  a  railroad  company,  until  th& 
decision  of  an  appeal  in  new  condemnation 
proceedings  on  the  part  of  the  company,  should 
be  on  the  express  condition  that  they,  shall  not 
affect  the  landowner's  right  to  sue  for  mesne- 
profits  for  the  use  or  retention  of  the  laud  by 
the  company.  Id^ 
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S75.  A  rertificate  of  afflrmanoe  of  a  chancel- 
lor's decree  dissolyingan  in  junction  will  not  be 
withheld  for  the  purpose  of  giving  complain- 
ant an  opportunity  to  amend  bis  bill  so  as  to 
£rive  it  equity  under  the  decree  of  affirmance. 
Mack  V.  De  JSardeleben  Coal  <fc  /•  Co.  *.'0  Ala- 
996,  9:  660 


TX,  Rbheahing. 

376.  A  rehearing  will  not  be  granted  in  or- 
der to  consider  points  not  made  in  the  argu- 
ment, upon  which  the  case  was  originally 
submitted.    Kellogg  v.   Cochran,  87  Cal.  192, 

12:  104 

377.  No  ground  or  position  not  taken  on 
the  hearing  can  be  assumed  in  a  petition  for 
rehearing.  Jacksonville,  T.  d:  K.  W.  R.  Co. 
V.  Peninsular  Land,  T.  iSb  M.  Co.  27  Fla. 
1,157,  17:  38,66 

378.  A  rehearing  will  not  be  granted  where 
the  petition  for  it  suggests  nothing  which 
gives  reason  to  apprehend  error  in  the  judg- 
ment. Id. 

379.  The  attorney-general  is  only  an  amicus 
curia  when  invited  by  the  court  to  appear  in 
^n  action  involving  an  important  constitu- 
tional question  which  is  brought  in  the  name 
of  the  stiite  on  the  relation  of  a  person  who 
seeks  thereby  to  enforce  a  private  right,  and 
he  is  not  a  party  or  intervener  who  is  enti- 
tled as  such  to  file  a  petition  for  a  rehearing. 
Parker  v.  IState,  PoimU,  133  Ind.  178. 

18:  667 

380.  A  rehearing  cannot  be  considered  if 
010  brief  is  filed  in  its  support.  Id. 

381.  One  to  whom  the  decision  is  not  ad- 
verse cannot  petition  for  a  rehearing.         Id. 

862.  The  right  to  file  a  petition  to  rehear  a 
case  in  the  supreme  court,  given  by  N.  0. 
•Code,  §  966,  does  not  extend  to  the  right  to 
require  the  court  to  consider  the  rehearinp; 
Kjontrary  to  its  rules.  Berndon  v.  Imperial  F, 
Ins,  a>.  11  IN.  0.384, 

18:  647 

883.  The  Supreme  Court  of  Indiana  will  not 
grant  a  motion  for  rehearing  to  appellee  on  the 
ground  that  the  question  decided  was  not 
properly  before  it,  where  the  defect,  if  any, 
was  a  technical  one  in  the  form  of  the  motion 
for  new  trial  in  the  lower  court,  and  the  ap- 
pellee, without  questioning  appellant's  state- 
ment, which  showed  the  question  to  have  been 
properly  raised,  discussed  the  question  on  the 
merits,  while  a  rule  of  the  court  provides  that 
any  statement  of  fact  by  counsel,  unquestioned 
by  opposing  counsel,  will  be  deemed  by  the 
-court  to  be  accurate,  Ohio  db  M.  R.  Co.  v. 
Stein,  133  Ind.  243,  19:  738 

384.  An  order  for  the  payment  of  a  dividend 
to  creditors,  made  during  the  course  of  pro- 
<;eedings  for  the  winding  up  of  an  insolvent  in- 
surance company,  to  which  no  objection  was 
taken  until  a  rehearing  of  an  appeal  from  the 
final  decree  in  the  case  had  been  granted,  and 
upon  which  the  receiver  has  acted  and  had  his 
report  confirmed, — will  not  be  disturbed. 
Republic  L,  Ins.  Co,  v.  Swigert,  136  111.  150, 

18:  388 


X  Liability  oh  Appeal  Bond. 

See  also  supra,  140. 

885.  An  appeal  bond  is  protected,  by  the 
eonstitutionai  provision  against  impairing  the 
obligation  of  a  contract,  from  any  change  io 
its  terms  or  obligation  by  virtue  of  a  statute 
changing  the  jurisdiction  of  the  appellate 
courts.    JScJiuster  v.  Weiss,  114  Mo.  158, 

19:  188 

886.  The  sureties  on  an  appeal  bond  condi- 
tioned for  the  prosecution  of  the  appeal  to  a 
court  of  appeals,  and  the  performance  of  the 
judgment  of  that  court,  or*  of  the  supreme 
court  of  the  State  in  the  event  of  an  appeal 
thereto,  are  discharged  where,  by  a  change  in 
the  statute  governing  appeals,  no  judgment  is 
rendered  by  the  court  ef  appeals,  or  any  appeal 
taken  from  that  court  t«  the  supreme  court, 
but  the  caM  is  taken  bv  a  legislative  transfer 
from  the  court  of  appeals  to  the  supreme  court 

Id. 
387.  It  is  no  defense  to  the  sureties  in  an  ac- 
tion on  an  appeal  bond,  that  the  plaintiff  has 
unlawfully  taken  possession  of  more  than 
enough  of  the  property  of  the  principal  in  the 
bond,  who  is  deceased,  and  that  there  has  been 
no  administration  on  tlie  estate.  Id, 
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Of  Payments,  see  Payments,  18-28. 


APPORTIONMENT. 

Of  Bepresentation  in  Congress,  see  Conorbss, 
3;  Mandamus,  17. 
Election    Districts,    see  Eleotion    Dib- 

TEICTS. 

Insurance,  sec  Insubanob,  358-362. 
Mandamus  to  Divide  County  for,  see  Manda- 
mus, 30. 


APPRAISERS. 


See  Abbitration,  8. 


APPROACHES. 


To  Bridge,  see  Bridges,  5. 

Question  for  Jury  as  to,  sec  Trial,  154. 


.  APPROPRIATIONS. 

For  County  Purpose,  see  Counties,  23. 
Of  Waters,  see  Waters,  01-97. 

1.  A  promise  to  pay,  contained  in  a  state 
certificate  of  indebtedness,  is  not  an  appro- 
priation. Can*  V.  State,  I>u  Coettosquet,  127 
Ind.  204,  11:  S70 

2.  An  appropriation  need  not  be  made  in 

See  Index  to  Notes  Precedinif. 
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«  particular  form  or  in  express  terms.  It  is 
€ufBcient  if  tlie  inleDtion  is  clearly  evinced  by 
language  employed  in  the  statute  iipon  the 
subject,  or  if  it  is  evident  tbat  no  effect  can 
Dossibly  be  given  to  a  statute  except  to  make 
an  appropriation.  Id. 

3.  An  Act  creating  a  state  debt  sinking 
fuud,  and  setting  apart  for  tbe  payment  of  sucb 
debts  certain  funds  which  shall  not  be  paid 
out  for  any  otfaer  purpose,  declaring  tbat  tbe 
purpose  of  tbe  Act  is  to  provide  for  tbe  pajr- 
ment  of  certain  bonds  or  certificates, — consti- 
tutes an  appropriation  for  their  payment.  Id. 

4.  A  sufficient  appropriation  is  made  by  an 
Act  expressly  autborizing  expenses  to  be  in- 
curred, and  directing  that  they  shall  be  paid, 
when  it  is  taken  in  connection 'with  tbe  general 
statute  autborizing  the  auditor  of  tbe  State  to 
"draw  warrants  on  tbe  treasurer  for  all  moneys 
directed  by  law  to  be  paid,"  etc.  Henderson 
V.  BUUe  Soldiers  &  S,  Monument  Comrs,  129 
Ind.92,  18:  169 

5.An  appropriation  by  statute  does  not  fail  be- 
cause of  tbe  invalidity  of  a  portion  of  the  Act 
which  names  the  officers  who  are  to  expend 
the  money.    McCorniek  v.  Pi^att,  8  Utah,  294, 

17:  248 

6.  A  provision  in  an  aprropriation  Act,  tbat 
the  salary  for  a  certain  office  shall  be  paid  to 
a  certain  person  named,  and  none  other,  and  a 
statute  providing  a  penalty  for  paying  it  to 
aDv  other  person  than  tbe  one  named,  are  ab- 
solutely void  as  attempts  to  exercise  iudicial 
powera  by  declaring  who  is  tbe  legal  officer 
entitled  to  the  salary.  iState,  Warrdt,  v.  Carr 
1291nd.  44,  18:  177 

7.  An  appropriation  is  **made  by  law"  for 
the  sahiry  of  an  officer  by  a  State  Constitution 
which  plainly  declares  what  tbe  amount  of  bis 
compensation  shall  be;  and  no  legislative  ap- 
propriation is  necessary  in  that  case  to  authorize 
pavmenU  ^itot^,  Botwitt,  v.  Hickman,  9 
MJnt.  370,  8:  408 

6.  An  appropriation  in  a  prior  Act  is  not 
asDolled  as  to  future  interest  on  certificates  by 
an  unconstitutional  statute  which  attempts  to 
ratify  tbe  act  of  commissioners  in  stopping  in- 
terest on  sucb  certificates,  in  violation  of  tbe 
contract,  for  nonpresentment  for  payment  at  a 
time  and  place  specified  in  a  notice  given  by 
them.  Cwn'  v.  State,  I>u  Coetloaqnet,  127  Ind. 
S<)4.  11:  870 

For  what  may  be  made. 

9.  Tbe  purpose  of  the  legislature  to  appro, 
priate  public  money  for  the  benefit  of  an  indi- 
vidual cannot  be  determined  by  tbe  courts  on 
the  testimony  of  witnesses,  when  it  has  ex- 
pressed its  i>urpose,  in  the  bill  itself,  to  be 
the  enlargement  or  improvement  of  a  public 
canaL  Waterloo  Woolen  Mfg,  Co,  v.  Shanahan 
12HN.Y.  343.  14:481 

10.  An  appropriation  for  tbe  payment  of  a 
debtor  tbe  repair  of  an  injury — such  as  the 
re^storation  to  tbe  original  channel  of  a  river 
for  the  bi  n^tit  of  certain  riparian  owners  of 
Waters  divcrJed  by  authority  of  the  state  for 
a  caual,  ibus  depriving  tbem  of  its  use — is 
not  for  a  local  or  special  purpose  such  as  re- 
quires a  two-thirds  vote  under  N.  Y.  Const, 
art.  1,  §  9,  but  is  for  a  public  purpose.        Id. 

II,  All  appropriation  of  public  money  to  en- 
See  Index  to  If  otee  Preceding. 


large  a  private  mill  race  for  the  extension  of 
river  and  canal  navigation  to  a  public  street 
is  not  for  a  private  or  local  p'lrpose.  Id. 

13.  Payment  of  a  claim  fur  injuries  to  a 
person  in  the  employ  of  tbe  state,  occasioned 
by  negligence  of  his  superior  officer,  for  which 
the  state  is  not  liable  on  general  principles  of 
law  or  under  any  prior  statute,  is  a  "gift"  with- 
in the  prohibition  of  Cal.  Const,  art.  4,  §§  31, 
82,  against  making  gifts  of  public  money. 
Bourn  v.  Hart,  93  Cal.  821.  15:  481 

13.  A  legislative  appropriation  for  tlie  bene- 
fit of  suflferers  from  a  flood  is  in  violation  of 
Cal.  Const,  art.  4,  §  31,  prohibiting  the  gift  of 
any  public  money  or  tiling  of  value  to  any  in- 
dividual.   Patty  V.  Colgan,  97  Cal.  251 , 

18:  744 

14.  A  statute  providing  for  the  payment  of 
bounties  by  a  county  treasurer  for  tbe  de- 
struction of  certain  wild  animals  or  poisonous 
weeds  and  for  planting  trees,  the  amount  to 
be  credited  in  bis  setuement  witb  the  state 
treasurer,  violates  a  constitutional  provision 
that  **no  money  shall  be  paid  out  of  the  treas- 
ury except  upon  appropriations  made  by  law 
and  on  warrant  drawn  by  tbe  proper  oflicer.** 
Tbe  fact  tbat  the  money  has  not  actually 
reached  the  treasury  does  not  prevent  the  ap- 
plication of  this  provision  to  money  belong- 
mg  to  the  state.  Iiistiiutioii  for  Edu.  of  Mute 
d;  Blind  v.  Henderson,  1 8  Colo.  98,      1 8:  898 

15.  A  statute  giving  bounties  for  planting 
trees,  to  be  p«iid  by  tbe  county  in  wbich  they 
are  planted,  is  void,  not  only  under  Mo.  Const, 
art.  4,  §  47,  prohibiting  a  grant  of  public 
money  or  thing  of  value  m  aid  of  or  to  any  in- 
dividual association  or  corporation,  but  also 
because  tbe  giving  of  sucb  bounties  is  an  abuse 
of  the  power  of  taxation,  without  regard  to  any 
particular  constitutional  provisions.  Deai  v. 
Mississippi  County,  107  Mo.  464.        14:  688 

16.  An  appropriation  to  pay  a  reward  of- 
fered by  Ibe  Legislature  to  fire  companies  for 
compliance  witb  certain  conditions  named  in 
a  statute  designed  to  promote  their  usefulness 
and  competency  is  based  on  a  sufficient  con- 
sideration, and  is  not  within  a  constitutional 
prohibition  against  making  a  "donation"  of 
public  money.     Cutting  v.  Taylor  (8.  D.) 

18:  691 

17.  An  appropriation  to  exbibit  the  re- 
sources and  progress  of  the  state  at  the 
World's  Columbian  Exposition  is  for  a  pub- 
lic or  governmental  purpose.  No)'man  v.  Ken- 
tuckif  Bd.  of  Managers  of  Wmld^s  Col.  Expo. 
93  Ky. — ,  18:656 
18.  An  appropriation  for  tbe  purpose  of  "erect- 
ing buildings  and  collecting  and  maintaining  an 
exhibit  of  the  products  of  the  State"  at  the 
World's  Fair— Columbian  Exposition— does  not 
violate  Cal.  Const,  art.  4,  §  22,  prohibiting  ap- 
propriations for  tbe  benefit  of  any  institution  not 
under  the  exclusive  management  and  control  of 
tbe  State,  although  the  private  corporation  in 
charge  of  the  World's  Fair  may  be  incidental- 
ly benefitted  thereby,  as  the  mam  object  of  the 
statute  is  to  promote  a  public  concern  and  for 
the  public  good.  Daggett  v.  Colgan,  92  Cal. 
53,  14:  474 

19.  An  appropriation  for  a  state  exhibit  at 
the  Columbian  Exposition  is  not  unconstitu- 
tional on  the  ground  that  it  is  not  for  a  public 
I  use.  Id, 
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20.  A  university  under  the  control  of  a  cor- 
poration organized  to  maintain  and  promul- 
gate the  doctrines  and  belief  of  a  particular 
church  is  a  * 'sectarian  school"  within  the 
meaning  of  S.  D.  Const,  art.  6,  §  8,  although 
a  class  of  students  is  instructed  therein  in  the 
methods  of  teaching,  for  the  state.  Si/nod  of 
Dakota  v.  3CaU  (S.  D.)  14:  418 

21.  The  payment  of  tuition  to  a  sectarian 
school,  under  a  contract  by  which  it  agrees  to 
instruct  a  class  of  students  for  the  State  in 

,  methods  of  teaching,  by  a  course  of  instruc- 
tion prescribed  by  the  State  board  of  educa- 
tion, under  instructors  approved  by  the  board, 
and  providing  that  such  students  shall  be  ex- 
cused, if  they  desire  from  any  exercises  where 
sectarian  doctrines  may  be  taught,  or  any  com- 
ments made  upon  the  Scriptures,  is  within  the 
prohibition  of  the  South  I)akota  Constitution 
against  appropriations  to  "aid"  any  sectarian 
school  or  institution.  Id. 

22.  The  *'aid"  to  any  sectarian  school  which 
is  prohibited  by  S.  D.  Const,  art.  6,  §  8,  in- 
cludes all  appropriations  to  schools  whether 
made  as  a  donation  or  in  payment  for  services 
rendered  the  State, — as,  in  case  of  instruction 
to  teachers.  Id. 

23.  Where  an  industrial  school  for  girls  in- 
corporated under  the  iliinols  Act  oi  May  }S6, 
1879,  but  having  no  separate  building  or  oth- 
er property  of  its  own,  placed  the  girls  com- 
mitted to  It  in  Roman  Catholic  institutions,  the 
managers  of  which  were  its  incorporators  and 
directors,  the  payment  of  the  charges  for  the 
girls  so  committed,  provided  for  by  the  Act,  is 
not  enforceable,  under  Const,  art.  8,  §3,  prohib- 
iting the  appropriation  of  public  money  to 
support  any  sectarian  institution.  Cook  County/ 
V.  Chicago^ Indmirial  Sdioolfor  Oirls,  125  111. 
540,  1:  487 

24.  A  town  council  has  no  power  to  appro- 
priate funds  of  the  town  to  aid  in  building  a 
countv  court- house  therein*  MumcU  v.  late, 
52  Ark.  541,  7:  180 
Use  or  application* 

25.  Money  appropriated  for  the  pay  of  mem- 
bers of  the'  Legislature,  its  officers  and  clerks, 
cannot  be  used  to  pay  the  expense  of  an  im- 
peachment trial.  lienderion  v.  Hovey  (Kan.) 
46  Kan.  691,  18:  288 

26.  Under  a  statute  appropriating  for  the  ex- 
penses of  an  impeachment  trial  specific  sums 
for  the  pay  of  members  of  the  Senate,  and  for 
the  compensation  of  the  secretary,  stenograph- 
ers, and  other  officers,  the  Senate  has  no  power 
to  transfer  a  portion  of  the  sum  appropriated 
for  the  pay  of  its  members  for  the  purpose  of 
paying  such  officers.  Id, 

27.  An  appropriation  of  a  certain  sum  for  a 
state  soldiers*  and  sailors'  monument,  by  an 
Act  requiring  bonds  from  commissioners  that 
the  cost  shall  not  exceed  that  sum  including 
donations  and  contributions,  can  be  used  only 
for  the  structural  work  of  the  monument,  and 
not  to  pay  the  compensation  and  expenses  of 
commissioners,  secretary,  and  architect,  or  ex- 
penses of  advertising  for  and  procuring  the  de- 
sign, or  for  other  incidenial  expenses  authorized 
by  the  Act.  Henderson  v.  State  Soldiers  db  8. 
Monument  Comrs.  129  Ind.  92,  18:  169 
Duty  of  officers  as  to. 

28.  The  auditor  has  not  only  the  right,  but 
the  duty,  to  question  the  validity  of  a  legis- 


lative appropriation  on  the  ground  that  it  is 
unconstitutional,  when  he  is  called  upon  for  a 
warrant  upon  the  treasurer  under  such  appro- 
priation. Koitnan  v.  Kentucky  Bd,  of  Mana- 
gers  of  W<yrld*s  CoL  Expo.  98  Ky.  — , 

18:  56e 

29.  The  state  auditor  must,  under  Kan.  Gen. 
Stat.  1889,  11  0582,  6597,  6676,  take  notice  of 
the  amount  appropriated  for  a  specific  purpose,, 
and,  when  that  amount  has  been  exhausted 
for  that  purpose,  has  no  authority  to  allow 
or  audit  other  claims  against  such  appropria- 
tion, and  issue  warrants  therefor.  Henderton^ 
V.  Homy,  46  Kan.  691,  18:  288 

80.  The  state  treasurer  piay  properly  refuse 
to  recognize  or  pay  a  warrant  drawn  by  the 
state  auditor  after  the  appropriation  against 
which  it  was  drawn  is  exhausted*  Id^ 


APPURTENANT. 

Easements,  see  Easements,  8,  9, 26-37. 


ARBITRATION. 


For  Arbitrators  as  Parties,  see  Action  or 

Suit,  104. 
Authority  of  Attorney  as  to,  see  Attorneys^ 

19-21. 
By  National  Bank,  Power  to  Revoke,   se& 

Banks,  21. 
Award  as  Evidence,  see  Evidence,  284. 
Of  Loss  Insured  against,  see  Insubancb,  285- 

296. 
Waiver  of,  see  Insurance,  271-273. 
For  Certificate  of  Arbiter  as  to  Performance  of 

Contract,  see  Conitsacts,  804-311. 

1.  A  dispute  as  to  the  ownership  of  a  strip  of 
land  108  feet  wide,  claimed  by  each  party 
in  fee  simple  under  a  deed  which  includes  the 
strip,  cannot  be  settled  by  arbitration,  under 
How.  (Mich.)  Stat,  g  8475,  which  allows  arbi- 
tration to  settle  boundaries  of  lands,  but  not  to 
determine  a  claim  to  any  estate  in  fee  or  for 
life.     Lang  v.  Salliotte,  79  Mich.  505,  7:  78a 

2.  An  express  agreement  not  to  revoke,  and 
to  waive  any  rigUi  to  revoke,  a  submission  to 
arbitration,  does  not  prevent  a  revocation  there- 
of, under  N.  Y.  Code  Civ.  Proc.  §  2883,  at  any 
time  before  the  closing  of  the  proofs  and  the 
final  submission  of  the  cause  for  decision;  and 
upon  such  revocation  the  foundation  of  the  ar- 
bitrator's power  is  gone,  and  no  further  action 
can  be  had  under  the  submission.  PeopU,  Uh' 
ion  Ins.  Co.  v.  Na^^h,  111  N.  Y.  310,    2:  18a 

3.  A  provision  in  a  contract,  that  all  dif- 
ferences arising  under  it  shall  be  submitted  to 
arbitrators  thereafter  to  be  chosen,  will  not 
prevent  a  party  from  maintaining  a  suit  in  the 
first  instance  to  enforce  his  rights  under  it. 
Kinney  v.  Baltimore  db  0.  mnployes  Asso. 
35W.'Va.  385,  15:  148 
Award. 

4.  An  award  made  by  arbitrators  may  be 
set  aside  and  declared  null  and  void,  when  it 
clearly  appears  that  the  arbitrators  wlia 
signed  the  award  were  guilty  of  misconduct, 
partiality,  or  fraud.    Hartford  F,  Ins,  Co,  v. 

See  Index  to  Notes  Precedinc^. 
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Bonner  Mercantile   Co,  (C.  C.   D,  Mont )  44 
Fed.  Rep,  151,  11:  623 

5.  The  award  of  an  arbitrator  is  void  when 
he  acta,  not  upofi  his  own  volition  and  Investi- 
gatioo,  but  under  the  direction  of  one  of  the 
parties.  -^c?- 

6.  If  an  umpire,  on  an  arbitration  as  to 
the  amount  of  damage  to  goods  insured,  did 
not  examine  damaged  goods,  but  procured  the 
separate  estimates  of  each  of  the  other  arbitra- 
tors, and  then  made  up  his  estimate  of  damage 
and  loss  from  these,  with  the  bills,  invoices, 
books,  and  inventories  of  the  insured,  he  was 
guilty  of  misconduct  which  should  avoid  his 
award.  ^^' 

7.  An  umpire,  as  distinguished  from  a  third 
arbitrator,  may  proi)erly  act  alone  and  make 
up  bis  decision  alone.  Id, 

8.  The  decision  by  the  appraisers  as  to  what 
particular  articles  or  items  of  property  are  em- 
braced within  the  general  description  of  the 
property  on  which  they  are  to  appraise  dam- 
ages JB  final  and  conclusive,  where  there  is 
nothiDg  in  the  description  of  the  property  to 
embrace  or  suggest  the  items  omitted  by  them. 
CAandos  v.  American  F.  Ins.  Co.  84  Wis.  184, 

19:  ZZl 

9.  An  agreement  that  arbitrators  ntiay  tx 
their  own  compensation  is  subject  to  the  im- 
plied condition  that  the  allowance  made  to 
themselves  shall  not  be  unreasonable,  and  that 
its  reasonableness  may  be  determined  by  the 
coart.  JSaiy  v.  Lynchburg  dD.JS.Co.  (N.  C.) 
IIUN.  C.  431,  16:614 

10.  The  court  when  asked  to  confirm  a  report 
of  arbitrators  may,  upon  suggestion  by  excep- 
tion or  by  motion,  determine  whether  an  allow- 
ance which  the  arbitrators  have  made  to  them- 
fielvesby  consent  of  the  parties  is  or  is  not 
reasona6le;  and  a  formal  action  is  not  necessary. 

Id. 

11.  The  decision  of  the  question  of  law  as  to 
the  effect  which  the  failure  of  a  city  to  have 
bridge  piers  completed  within  a  certain  time 
had  upon  its  right  to  demand  liquidated  dam- 
ages under  a  contract  to  complete  the  bridge  at 
a  certain  time  is  outside  the  jurisdiction  of  a 
commission  to  whom  the  contract  refers  all 
qoestions  ''relative  to  the  execution"  of  the 
contract.  King  Iron  Bridge  A  Inffg.  Co.  v.  St. 
LouU  (C.  C.  E.  D.  Mo.)  43  Fed.  Rep.  758, 

10:  826 
12.  Where  a  cause  is  submitted  to  a  solicitor  of 
the  court  as  an  arbitrator,  "to  hear  and  decide 
the  same  according  to  the  law  and  the  evi- 
dence," the  court  may  determine  exceptions  as 
to  whether  the  arbitrator's  conclusions  of  law 
are  warranted  by  the  facts  found.  Qalbraith 
?.  Lumfard,  87  tenn.  89,  1:  522 


ARCHITECTS. 


Cfrtlficates  of,  see  Contkaots,  304  307,  311, 
Lien  of,  see  Libks,  49. 


ARGUMENT. 


ARMT  AND  NAVT. 

The  enlistment  of  a  minor  without  the  writ- 
ten consent  of  his  parent  or  guardian,  if  he  has 
one  entitled  to  his  services  and  control,  is  in- 
valid and  of  no  legal  effect;  and  the  invalidity 
may  be  claimed  by  the  minor  himself,  either 
before  or  after  attaining  his  majority.  Be 
Chapman  (C.  C.  ]S.  D.  Ga.)  37  Fed.  Rnp.  827, 

2:  832 


ARREST. 


Of  Counsel,  see  Trial,  .66-76. 
See  IndfloK  to  Notes  Preceding* 


Equal  Privileges  as  to,  see  Constitutional 
Law,  80. 

For  Breach  of  Conditional  Pardon,  see  Crim- 
inal Law,  49. 

1.  It  is  not  the  official  duty  of  a  peace  of- 
ficer to  arrest  a  criminal,  under  Tex.  Code 
Crim.  Proc.  art.  229,  unless  he  knows  the  euilty 
party,  as  well  as  the  fact  that  a  felony  has  been 
committed.  Morris  v.  Kassling.  79  Tex. 
141,  11:898 

2.  An  officer  with  a  writ  for  the  arrest  of  a 
railroad  engineer  may  lawfully  stop  a  train 
run  by  him,  for  that  purpose.  ^St.  Johnsbury 
&JL.  C.  R.  Co.  V.  Hunt,  60  Vt.  588,    1:  189 

8.  An  officer  cannot  take  the  life  of  a  person 
arrested  for  a  misdemeanor  or  inflict  upon  him 
a  great  bodily  harm  in  order  to  prevent  his 
escape,  except  to  save  his  own  life  or  prevent  a 
like  harm  to  himself.  Thojnas  v.  Kinkead 
65  Ark.  502,  16:  668 

4.  No  greater  force  or  violence  can  be  used 
to  prevent  the  escape  of  a  person  from  arrest 
than  might  rightfully  be  employed  to  effect 
his  arrest.  Id. 

5.**Injurine  property,  "within  the  moaninT  of 
N.  C.  Code,  §  291, 1[  1,  authorizing  the  arrest  of 
a  defendant '  'where  the  action  is  for  injuring  or 
for  wrongfully  taking,  detaining,  orconvertmg 
property,"  means  an  injury  to  personal  prop- 
erty only,  and  not  to  real  property.  Bridgers 
V.  TayUyr,  102  K  C.  86,  8:  876 

6.  Money  can  be  taken  from  a  prisoner  un- 
der arrest,  only  when  there  is  probable  ground 
for  believing  that  it  is  connected  with  the  of- 
fense chare:ed  or  may  be  used  as  evidence  on 
his  trial    Ex  parte  Hum,  92  Ala.  102, 

18:  ISO 
Without  warrant. 

7.  An  officer  has  no  authority,  unless  ex- 
pressly given,  to  arrest  without  a  warrant  for 
a  mere  statutorv  misdemeanor  not  amounting 
to  a  breach  of  the  peace.  Com.  v.  Wright 
158  Mass.  149,  19:  806 

8.  An  officer  must  determine  at  his  peril 
whether  an  offense  has  been  committed,  be- 
fore making  an  arrest  without  a  warrant, 
where  his  power  to  arrest  without  warrant 
is  expressly  confined  to  cases  where  he  has 
seen  an  offense  committed,  or  where  he 
knows  it  has  been  committed,  and  has  reason- 
able ground  to  apprehend  an  escape.  State  v. 
Hunter,  106  N.  C.  796,  8:  689 

9.  An  ordinance  providing  that  a  person 
may  be  arrested  and  taken,  without  warrant  or 
hearing,  to  the  statfon-house  because  he  refuses 
to  "move  on,"  and,  in  the  opinion  of  an  offi- 
cer, "unreasonably  persists  in  remaining  so  as 
to  incommode  others  passing/'  violates  a  con* 
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fiiitutional  proyision  that  "no  person  shall 
be  taken,  imprisoned  ...  or  in  any  manner 
deprived  of  his  life,  liberty,  or  property,  but  by 
the  law  of  thu  land.  Id, 

10.  If  all  except  one  of  those  who  are  ob- 
structing a  sidewalk  disperse  upon  request  of 
an  ollicer,  the  one  remaining  is  not  subject  to 
arrest  for  obstructing  the  tree  passage  of  tbe 
street  "and  failing  to  disperse  upon  notice." 

Jd, 

11.  A  person  who  openly  commits  a  breach 
of  the  peace  may  be  arrested  without  war- 
rant.   Bouite  V.  Emmer,  4b  La.  Ann.  980, 

16:  63 

12.  Tlie  commission  of  a  criminal  assault  in 
the  presence  of  one  known  to  be  a  justice  of  the 
peace  will  justify  an  arrest  by  the  latter  of 
the  offender  without  warrant  and  without  giv- 
ing information  of  the  nature  of  the  charge. 
State.  V.  McAfee,  107  N.  C.  812,  10:  607 

13.  A  man's  striking  his  wife  with  a  stick 
from  4  to  5  feet  in  length  and  from  1  to  2  inches 
in  thickness,  when  so  near  an  officer  that  the 
latter  can  distinctly  hear  the  conversation  and 
the  sound  made  by  the  blow,  is  a  breach  of  the 
peace  in  the  presence  of  the  officer,  within 
the  rule  permitting  an  arrest  without  warrant, 
although  the  officer  could  not  at  the  ti-ne  see 
the  parties  on  account  of  darkness.  Id. 

14.  An  officer  has  no  uuihority  to  make  an  ar- 
rest without  a  warrant,  for  a  breach  of  the 
peace  committed  when  he  was  out  of  sight  on 
another  street  150  feet  away,  although  the  dis- 
turbance was  heard  by  him.  People  v.  John- 
son, 86  Mich.  175,  IS:  168 

15.  An  officer  cannot,  without  a  warrant,  ar- 
rest a  person  for  breach  of  the  peace  not  com- 
mitted in  his  presence,  where  the  arrest  is  not 
made  until  the  parlies  have  departed  from  the 
vicinity  and  the  officer's  knowledge  is  obtained 
only  from  statements  of  bystanders.  State  v. 
Leicia,  50  Ohio  St.  — .  19:  449 

16.  The  mere  fact  that  a  person  is  drunk  on 
the  streets  will  not  authorize  his  arrest,  tmder 
an  ordinance  for  being  *  *found  drunk  in  the 
streets,  hallooing  or  making  an  unusual 
noise."    State  v.  Hunter,  106  N.  C.  796. 

8:  6S9 

17.  A  mere  suspicion  that  a  woman  w  alking 
on  the  street  in  the  night  is  plying  the  voca- 
tion of  a  prostitute  will  not  justify  her  arrest, 
without  a  warrant,  without  any  act  on  her  part 
indicating  that  such  is  her  purpose.  Pinkerion 
V.  Verherg,  78  Mich.  673,  7:  507 

18.  Being  saucy  to  an  officer,  or  daring  him 
to  arrest  after  he  has  threatened  to  arrest 
without  warrant  or  any  right  to  do  so,  will 
not  justify  him  in  making  the  arrest.         id. 

19.  An  arrest  for  a  misdemeanor  cannot  be 
made  without  warrant,  on  the  authority  of  a 
letier  from  a  police  officer  of  another  state. 
Sci)tt  V.  Eldridge,  154  Mass.  25,  12:  879 
Reward  for. 

20.  An  officer  may  earn  a  reword  offered 
for  the  arrest  of  a  criminal,  if  he  was  under 
no  obligation  to  perform  the  service  because  of 
liis  official  character.  Morris  v.  EassHng,  79 
Te.^.  141,  11:398 

21 .  An  arrest  of  a  thief  w^Ho  is  without  fixed 
habitation  in  the  country,  while  he  is  making 
his  way  out  of  it  with  property  upon  his  per- 
son which  he  stole  the  night  before,  may  law- 


fully be  made  without  warrant,  and  therefore 
may  entitle  those  who  make  it  to  a  reward  of- 
fered  for  the  arrest.  Id. 

Civil  cases ;  exemption  from. 

23.  The  discharge  of  an  arrest  from  which  a 
nonresident  is  privileged  while  attending 
court  does  not  dismiss  the  suit,  but  this  may  be 
allowed  to  stand  as  though  it  had  been  com- 
menced by  summons.  Ellis  v.  De  Qarmo,  17 
R.  I.  715,  19:  660 

28.  A  nonresident  of  the  state  is  in  attend- 
ance upon  a  court  so  as  to  be  exempt  from  ar- 
rest, where  he  is  a  defendant  in  a  case  and  is- 
waiting  for  the  trial,  which  is  adjourned  from 
day  to  day  on  account  of  the  illness  of  the 
plaintiff.  Id, 

24.  Motion  is  tlie  proper  remedy  to  obtain 
discharge  from  an  arrest  to  which  a  nonresi- 
dent has  been  unlawfully  subjected  while  at- 
tending court  within  the  state,  if  the  suit 
thereby  instituted  is  to  stand  and  the  arrest 
only  to  be  discharged.  Id, 


ARSON. 


Solicitation  to,  fee  Criminal  L.\w,  12. 
In&ictmeut  for,  see  Ixdictment,  etc.,  20. 


ART. 

Gift  for,  see  Chaeities,  12,  28-30. 


ARTICLES. 

Of  Incorporation,  see  Coiifobatioks,  47,  48. 


ASSAULT  AND  BATTERY. 

Survivability  of  Action  for,  see  Action  or 

Suit,  155. 
Arrest  for,  see  Arrest,  12. 
Liability  of  Carrier  for,  sec  Carriers,  40-55, 
Liability  for  Fright,  Caused  by,  see  Case,  2. 
Protection  of  Judge  against,  see  Courts,  5, 
Damages  for,  sec  Damages,  93-95,  243,  250. 
PunitiVe  Damages  for,  see  Damaqeb,  12. 
Oii  Judge,  see  Marshal,  1. 
By  LicenFce,  see  Master  and  Servant,  1. 
Master's  Liability  for  Servant's  Assault,  see* 

Master  and  Servant,  206-209. 
Right  of  Master  for  Assault  on  Servant,  see- 

Master  and  Servant,  13. 
With  intent  to  Kape,  see  Rape. 
On  Seamen,  see  Shipping,  12. 

1.  An  assault  is  involved  in  tbe  "unlawful 
infliction  of  an  injury  by  administering  poi- 
son.    Carr  v.  State  (Ind.)  20:  863 

2.  There  may  be  an  actionable  assault  and 
battery  without  any  actual  or  specific  intent; 
to  commit  tliat  offense.  Mercer  v.  Corbin, 
117  Lid.  450,  8:  S21 

8.  A  person  riding  a  bicycle,  who  recklessly 
runs  against  a  person  standing  with  his  back 
partially  toward  him,  when  he  can  avoid  doing 
so  by  the  exercise  of  the  slightest  care,  is  g^uilty 
of  an  assault  and  battery.  Id^ 

See  Index  to  Notee  Precsedingr* 
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4.  A  kick  upon  the  leg,  given  by  on^  pupil 
to  another  Id  school  in  violation  of  the  order 
and  decorum  of  the  school  while  in  session, 
beiof  unlawful,  reniiers  the  one  giving  it  liable 
for  (umages  caused  thereby,  regardless  of  any 
intention  to  inflict  an  injury.  Yodmrg  v.  Put- 
ney,  80  Wis.  523,  14:  286 

5.  The  fact  that  a  student  acts  merely  in 
sport,  and  that  he  is  only  the  foremost  of  a 
line  of  students  to  push  the  one  before  him, 
when  making  a  "rush"  upon  a  fellow  student, 
£iving  him  an  unexpected  and  violent  push 
between  the  shoulders,  will  not  prevent  the  act 
from  being  an  unlawful  assault  creating  a  lia- 
bility for  personal  injuries  thereby  caused  to 
tbe  person  assaulted.  Ma/rkUy  v.  Whitnian 
96  Mich.  236,  20:  66 
6.  Vaccination  of  an  immigrant  passenger  on  a 
steamship  coming  from  a  foreign  country  is 
not  an  unlawful  act,  where  her  whele  conduct 
indicated  that  she  desired  it  to  be  performed  so 
that  she  migat  receive  a  certificate  which 
would  save  her  from  detention  at  quarantine. 
WBrien  v.  Canard  Steamship  Co.  164  Mass. 
272,                                                     13:  829 

7.  Merely  pushing  off  the  horses  of  an- 
other from  grass  which  one  is  entitled  to  cut  in 
a  highway,  where  the  other  is  wantonly  en- 
deavoring to  spoil  the  grass,  and  then  defend- 
ing against  the  latter's  attack,  does  not  make 
one  guilty  of  assault  and  battery.  Pleople  v. 
Fus$,  60  Mich.  559,  8:  472 

8.  The  raising  of  a  stick  which  is  from  4  to 
5  feet  long  and  from  1  to  2  inches  in  thick- 
ness, by  one  whom  an  officer  is  attempting  to 
arrest,  over  the'  latter's  head,  so  as  to  cause 
bim  to  step  aside  to  avoid  an  apprehended 
blow,  constitutes  an  assault  upon  Idm.  State 
V.  McAfee,  107  N.  C.  812,  10:  607 

9.  Both  the  unlawful  attempt  and  the  pres- 
ent ability  necessary  to  constitute  an  assault 
are  present  where  a  person  fires  his  pistol  at  a 
hole  in  the  roof  through  which  the  bullet  will 
pierce,  which  was  made  by  a  policeman  for  the 
purpose  of  watching  the  inside  of  the  building, 
believing  that  the  policeman  is  then  present, 
although  the  latter  is  saved  from  harm  by  the 
fact  that  at  that  instant  he  is  on  another  part 
of  the  roof.    People  v.  Lee  Kong,  95  Cal.  666. 

17:  626 
Ezevse  or  Jnstiilcatloii* 

10.  A  license  to  commit  an  assault  and  bat- 
tery which  constitutes  a  misdemeanor  is  no 
defense  to  an  action  therefor.  WiUe}/  v.  Car- 
penter, 64  Vt.  212,  16:  868 

ILMere  words.however  gross  and  abusive  and 
ah  bough  spoken  for  the  purpose  of  provoking 
an  HpHault,  are  no  defense  to  an  action  for  the 
assault  Id./  Gddmith  v.  Joy,  61  Yt.  488, 

4:  600 

13.  When  one  violently  assaults  another 
without  cause,  the  fact  thati  the  other  ^oes 
beyond  the  limit  of  self-defense,  and  adminis- 
ters a  chastisement  in  proportion  to  the  prov- 
o<-atlon,  does  not  make  him  guilty  of  au  as- 
fcault.    Bwpfo  V.  Pearl,  76  Mich.  207,  4:  709 

13.  A  person's  dwelling-house  is  a  castle  of 
defense  for  himself  and  his  family;  and  an  as- 
sault upon  it,  with  intent  to  injure  him  or  any 
of  ttem,  may  he  met  in  the  same  way  as  an 
assault  upon  himself  or  any  of  them;  and  he 
may  meet  the  assailant  at  the  threshold  and  use 

lades  to  Notes  Preceding. 


the  force  necessary  for  his  or  their  protection 
against  the  threatened  invasion  and  harm. 
Wil^n  V.  State,  30  Fla.  2a4,  17:  664 

14.  A  man  is  not  bound  to  notify  a  charivari 
party  that  their  shooting,  noise,  and  tumult  by 
making  all  kinds  of  hideous  noises,  are  causing 
terror  and  fright  to  his  wife  and  children  and 
endangering  their  lives,  before  taking  effectual 
means,  by  shooting  or  otherwise,  to  drive  them 
away,  where  such  party  has  returned  for  the 
third  night  and  on  the  first  night  he  had  warned 
them  to  desist  Biggins  y.  Minag/ian  (Wis.) 
78  Wis.  603,  11:  138 

15.  A  husband  may  attack  for  intimacy  with 
his  wife  in '  his  presence,  raising  a  well- 
founded  belief  that  the  criminal  act  is  Just  over 
or  about  to  begin;  and  the  adulterer,  though  in 
danger,  has  no  right  to  defend  himself  bv  us- 
ing a  deadly  weapon.  Di^sdale  v.  State,  88 
Ga.  744.  6:  424 

16.  An  innkeeper  may  be  justified,  on  a 
prosecution  for  assault  and  battery,  in  removing^ 
from  his  hotel  a  person  who  was  not  there  as 
a  guest  or  on  business  with  guests,  if  he  did 
not  use  excessive  force,  and  first  requested  him 
to  depart.    State  v.  Steele,  106  N.  C.  766, 

8:  616 
17. One  from  whom  property  has  been  wrong- 
fully taken  may  regain  his  momentarily  inter- 
rupted possession  thereof  by  the  use  of  reason- 
able force  short  of  wounding  or  the  employ- 
ment of  a  dangerous  weapon,  especially  after 
making  demand  for  its  return.  Com.  v.  Dona- 
hue, 148  Mass.  529,  2:  628: 

18.  An  assault  on  an  employe  to  recover 
money  voluntarily  given  him  to  pay  other 
help  is  not  justified  by  his  refusal  to  use  it  as 
directed,  and  his  claim  of  right  to  retain  it  in 
order  to  make  good  a  deduction  from  his 
wages,  which  he  claims  to  have  been^unlawfuL 
Kirby  v.  Foster,  17  R.  I.  437, 

14:  317 

19.  An  assault  on  an  officer  in  charge  of  a 
pound,  who  forbids  a  person  from  tearing  down 
the  pound  to  regain  possession  of  his  hogs 
which  are  therein,  and  threatens  to  arrest  him 
if  he  does  not  desist,  is  not  justified  by  the  fact 
that  the  hoga  were  taken  and  impounoed  under 
an  illegal  ordinance.  State  y.  Black  (N.  C.> 
109  N.  C.  856,  14:  206 

20.  Forcing  a  passage  to  the  upper  rooms  of  a 
hotel  against  the  remonstrance  and  resistance 
of  the  landlord  and  his  wife  and  servants, 
therebv  injuring  the  landlord's  wife,  en  a  mere 
suspicion  that  the  law  in  respect  to  the  sale  of 
intoxicating  liquors  is  being  violated  there,  but 
without  any  knowledge  of  the  fact  and  without 
any  warrant  for  the  arrest  of  any  person,— can- 
not be  justified  under  the  common-law  powers 
and  authorities  of  constables  or  other  peace 
officers,  or  by  the  statutory  authority  of  mar- 
shals of  law  and  order  societies  in  New  Jersey,, 
to  arrest  persons  who  have  violated  anv  law, 
without  warrant.  Delafoile  v.  State  (N.  J.  Err. 
&  App.)  54  N.J.  L.  (25  Vroom)  381,  16:  600 


ASSEMBLY  DISTRICTS. 


See  Election  Distkicts,  especially,  1^15. 


48 


A»8£NT— ASSIGNMENT. 


ASSENT. 

See  Corpohations.'HI. 

Pi«sumption  of,  see  Evidence,  99-102. 


ASSESSMENT. 


Right  to  "Recover  Back  Payment  of,  see  As- 
sumpsit, 31, 82. 
Due  Process  in,  see  Constitutional  Law, 

145,  164,  170. 
As  Incumbrance,  see  Covenant,  19,  20. 
lujunctibn  ngainst,  see  Injunction,  101,  102. 
For  Drains,  see  Dbainb  and  Sewerb,  6-8. 
Sidewalks,  see  Highways,  86-88. 
Public  Improvements  Generally,  see  Pub- 
lic Improvements,. II. 
By  Co-operative  Insurance  Companies,  sec 
•^Insurance,  367-JJ81. 


ASSIGNMENT. 


As  Affecting  Right  of  Action,  see  Action  or 

Suit,  34-36. 
Of  Error,  see  Appeal  and  Error,  50-59. 
In  Bankruptcy,  see  Bankruptcy. 
Of  BilU  and  Notes,  see  Bills  and  Notes,  66, 

67. 
For  Check  as  Assignment,  see  Checks,  2. 
Of  Franchise,  see  Corporations,  82. 

Covenants  of  Seisin,  see  Covenant,  22. 
Claims  against  Government,  see  Claims, 

8-6. 
Copyright,  see  Copyright,  1,  5. 
As  Deed,  see  Deeds,  80. 
Of  Dower,  see  Dower,  II. 
For  Creditore,  see  Insolvency.  ' 

Of  Insurance,  see  Insurance,  IV. 

Judgment,  see  Judgment,  120-128. 
Lease,  see  Landlord  and  Tenant,  40- 

43. 
Mortgage,  see  Mortgage,  40-47. 
Chattel  Mortgage,  see  Mortgage,  188. 

139. 
Land  Contract,  see  Vendor  and  Pur- 
chaser, 21. 

1.  A  laborer's  right  to  recover  wages  due 
him  by  a  corporation,  from  its  stockliolders 
personally,  under  Wis.  Rev.  Stat  §  1769,  is 
assignable.    Day  v.  Vinson,  78  Wis.  198, 

10:  SOB 

2.  An  assignment  by  an  Indian  of  a  right 
of  action  for"  the  destruction  of  his  personal 
property  is  not  invalid.  Missoun  P,  R,  Go. 
V.  Uvllers,  81  Tex.  882,  18:  642 

8.  The  right  of  a  purchaser  at  a  wrongful, 
unlawful,  or  erroneous  tax  sale  to  have  his 
money  refunded  under  the  provisions  of  Dak. 
Comp.  Laws,  §  1629,  is  assignable  so  as  to 
sustain  an  action  by  the  assignee  in  case  of  re- 
fusal to  refund  the  monej'.  Erickaon  v. 
Brookings  County  (S.  D.)  18:  847 

4.  An  installment  of  alimony  which  is  to  be- 
come due  at  a  future  time  upder  a  decree  is 
not  assignable.  Kempater  v.  Evans,  81  Wis. 
247,  16:  891 

6.  A  right  to  recover  damages  for  false  im. 


prisonment  is  a  mere  personal  right  and  not 
assignable,  even  after  verdict  but  l^fore  judg- 
ment.   Hunt  V.  Conrad,  4HI  Minn.  557, 

14:  61S 

6.  The  assignment  of  a  bare  right  to  file  a 
bill  in  equity  for  a  fraud  committed  upon  the  as- 
signor will  be  held  void  as  against  public  pol- 
icy and  as  savoring  of  the  character  of  mainte- 
nance.    Gruber  v.  Bak&r,  20  Nev.  453, 

9:  802 

7.  The  fact  that  an  assignor  and  assignee  are 
tenants  in  common  of  the  property  in  question 
does  not  change  the  rule  prohibiting  the  as- 
signment of  a  right  of  action  to  set  aside  a  con- 
veyance for  fraud.  id. 

8.  A  grantee  cannot  sue  to  set  aside  a  judg- 
ment for  the  land  against  his  grantor  aud  in 
favor  of  a  person  who  had  poaseasion  at  the 
time  of  the  deed,  although  the  judgment  was 
procured  by  fraud.  WSitnqf  y,  £islley  (Cal.) 
94  CaL  146,  16:  818 

9.  A  vendor's  lien  upon  real  estate  is  not,  in 
general,  assignable.  Law  v.  BuUer^  44  Minn. 
482,  9:  866 

10.  An  assignment  of  a  chose  in  action,  void 
at  the  time  oi  its  execution,  cannot  become 
validated  by  the  removal  of  the  cause  mnkine 
it  void  ipso  facto.  Brick  v.  Campbell,  122  N. 
Y.  887,  10:  269 
Of  ofBeers*  pay. 

11.  The  assignment,  by  a  retired  officer  of 
the  United  States  army,  of  his  unearned  pay, 
is  aeainst  public  policy  and  will  not  be  up- 
lield  by  the  courts.  Schwenk  v.  Wyckoff,  46 
N.  J.  Eq.  (1  Dick.)  560,  9:  221 

12.  An  assignment  by  a  sheriff  of  suck  fees  as 
he  may  become  entitled  to  receive  from  the 
State  or  county,  for  public  services  thereafter 
to  be  rendered,  is  contrary  to  public  policy  and 
void.  Bowery  IfcU,  Bank  v.  Wilson,  122  N. 
Y.  478,  9:  706 
Of  claim  agfainst  nonresident, 

18.  The  Pennsylvania  Act  of  May  23, 1887. 
forbidding  the  assignment  of  a  claim  against  a 
resident  by  a  citizen  of  the  State  to  a  citizen  of 
another  State,  with  the  intent  to  deprive  the 
debtor  of  the  right  to  have  his  personal  earn- 
ings or  propertv  exempt  from  application  to 
the  payment  of  his  debts,  is  not  unconstitu- 
tional.   Sweeney  v.  Hunter,  145  Pa.  363, 

14:  694 

14.  Where  a  creditor,  knowing  his  debtor 
to  be  insolvent,  attaches  an  asset  belonging  to 
him  in  a  foreign  State,  and  then  sells  and  de- 
livers his  claim,  with  all  rights  acquired  by  the 
attachment  suit,  to  a  nonresident,  to  obtain  an 
advantage  over  other  creditors  and  to  avoid 
being  enjjoined  from  the  further  prosecution 
of  the  suit,  no  action  can  be  maintained  against 
him  by  the  debtor's  assignee  in  insolvency, 
either  to  enjoin  the  suit  or  the  lending  of  his 
name  for  such  purpose,or  to  recover  the  amount 
which  he  has  realized  from  the  claim.  Proc- 
tor  V.  National  Bank  of  the  Republic^  152  Mass. 
223,  9:  122 
See  also  Garnishment,  26. 

Of  contract* 

15.  A  railroad  company's  interest  In  an  execu- 
tory agreement,  by  certain  of  its  first-mortgage 
holders,  to  pay  it  a  certain  sum  of  money,  for 
which  debenture  bonds  were  to  be  Issued  to 
them,   is  not  capable  of  being  sold  or  assigned. 

See  Index  to  Notes  Preceding, 
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PsUibone  ▼.    To'.edo,  C.  <&  St,  L,  R.  Co.  148 
Mass.  411.  1:  787 

16. A  lawyer  cannot  make  a  valid  assignment 
of  a  contract  giving  him  an  option  as  to  certain 
lands  in  consideration  of  the  use  of  his  profes- 
sional skill  in  removing  clouds  on  the  title,  un- 
less the  contract  has  been  fully  perfoimed  on 
his  part     Sloan  v.  WiUiams,  188  111.  48, 

18:  496 

17.  The  right  to  assign  a  contract  under 
Iowa  Code,  §  2084,  giving  the  assignee  a  right 
of  action  in  his  own  name,  does  not  permit  one 
who  has  ordered  machines  agreeing  to  give  his 
own  notes  therefor,  and  turn  over  as  collateral 
any  notes  taken  by  him  from  purchasers,  to  as- 
sign the  contract  so  as  to  substitute  another  in 
his  stead  whose  note  must  be  accepted  in  lieu 
of  his  own.  Ra/ppUye  v.  Racine  Seeder  Go. 
79  Iowa,  320,  7:  189 

18.  An  asBignment  by  a  purchaser  of  a  con- 
tract of  purchase,  although  it  does  not,  under 
Cal.  Civ.  Code,  §  1467,  relieve  him  of  his  obli- 
gation to  the  seller,  unless  the  latter  consents  to 
the  assignment, does  make  him  merely  a  surety 
for  the  payment  of  the  purchaseprice  as  be- 
t  ween  himself  an  d  the  assignee.  Th e  assignee 
is  not  relieved  from  the  obligation  under  the 
assignment  to  pay  such  purchase  pnce  by  the 
fact  that  the  seller  refuses  to  accept  him  as  his 
debtor  in  place  of  the  assignor.  Gutting  Pack- 
ing Co,  V.  Packers  Exchange,  86  Cal.  574, 

10:  869 
EquitJkble  assii^nment, 

19.  An  agreement  that  an  attorney  shall 
have  a  fixed  share  of  the  proceeds  of  certain 
claims  in  consideration  of  their  prosecution  by 
liim  and  the  extinguishment  of  a  debt  due  him 
for  past  services,  although  the  sole  right  to 
compromise  them  and  the  power  to  bring  suit 
is  reserved  to  the  creditor,  constitutes  an  equi- 
table assignment  of  the  stipuhited  share.  Jf air- 
banks  v.  Sargent,  117  N.  Y.  82<),  6:  475 

20.  The  test  of  an  equitable  assignment  is 
whether  the  debtor  would  be  justified  in  pay- 
ing Uie  debt,  or  the  portion  contracted  about, 
to  the  person  claiming  to  be  assignee.         Id. 

81.  The  equity  of  an  attorney  to  whom  an 
equitable  assignment  is  made  of  a  share  of 
claims  which  are  to  be,  and  which  are,  collect- 
ed by  his  efforts,  although  the  power  to  bring 
suit  and  the  sole  right  to  compromise  is  re- 
served to  the  creditor,  is  not  inferior  to  that  of 
<me  to  w^hom  they  are  assigned  as  collateral  se< 
curity  for  a  precedent  debt,  and  who  cannot 
prevent  a  compromise  by  the  creditor  if  suffi- 
cient is  obtained  to  satisfy  his  claim.  Id. 

22.  The  moment  a  creditor  attains  legal  title 
and  possession  of  bonds  received  in  payment  of 
a  claim,  the  equity  of  another  to  whom  he  had 
previously  made  an  equitable  assignment  of  a 
share  of  the  claims  becomes  a  legal  title,  and 
the  possession  as  to  that  share  is  the  possession 
of  the  assignee.  Id. 


ASSOCIATIONS. 

For  Matters  about  Benevolent  Societies  in 
Particular,  see  Benevolent  Societies. 

Distribution  of  Assets  of,  see  Cohfokations, 
201. 

L-  R.  A-  Dio. 


Injunction  against  Expuliiiou  from,  see  In- 
junction, 6^-64. 

Property-rig^hts. 

1.  The  general  assembly  of  an  unincor- 
porated organization  cannot  be  invested  by  the 
constitution  of  tli«  order  with  governmental 
power  which  will  enable  it  by  its  own  edict, 
without  a  hearing,  not  only  to  dissolve  a  local 
assembly,  but  devest  the  latter  of  its  title  to 
property  derived  from  its  own  members,  and 
vest  it  in  itself.  Wicks  v.  Monihan,  180  N. 
Y.  232,  14:  848 
See  also  Benefit  Societies,  1. 

2.  A  contract  between  the  members  of  an 
unincorporated  association  or  community,  by 
which  the  property  of  each  becomes  an  insep- 
arable part  of  the  capital  held  in  common  by 
the  members  of  the  community  as  one  large 
family,  no  part  of  which  can  be  demanded  by 
the  member  on  withdrawal,  is  not  in  contra- 
vention of  anv  law  regulating  the  possession, 
ownership,  or  tenure  of  property.  Burt  v. 
Oneida  Community,  187  N.  Y.  346,  19:  897 

3.  The  incorporation  of  a  community  hold- 
ing all  property  in  common,  even  if  it  should 
be  regarded  as  a  dissolution  of  the  original 
community,  entitling  the  members  to  a  distri- 
bution of  the  property,  gives  no  right  to  share 
therein  to  one  who  had  previously  withdrawn 
from  its  membership.  Id. 

4.  Furniture  purchased  with  the  proceeds  of 
an  Odd  Fellows  fair,  and  placed  by  the  com- 
mittee of  the  fair  in  the  building  of  an  Odd 
Fejlows  hall  association,  which  is  a  corpora- 
tion, can  be  recovered  in  replevin  by  such 
corporation  when  removed  by  the  trustees  of 
voluntary  associations  called  *'  Encampments 
of  Odd  Fellows,"  who  leased  a  portion  of  the 
building  and  used  the  furniture  soon  after  it 
was  placed  therein,  where  there  is  nothing  to 
show  more  definitely  any  title  to  the  property. 
Odd  Fellows  IlaU  Asso.  v.  McAllister  (Mass. ) 
153  Mass.  292,  11:  178 
Liability  of  members. 

5.  Individual  members  of  an  unincorpo- 
rated association  are  liable  for  contracts  made 
in  the  name  of  the  association,  without  regard 
to  the  question  whether  they  so  intended,  or 
so  understood  the  law,  and  even  if  the  other 
party  contracted  in  form  with  the  association, 
and  was  ignorant  of  the  names  of  the  individ- 
ual members  composing  it.  Lawler  v.  Mur- 
phy, 58  Conn.  294,  8:  1 18 

6. Knowledge  and  approval  by  the  members 
of  a  law  and  order  league,  of  the  retainer  by  its 
officers  of  a  lawyer  to  prosecute  violations  of 
the  law,  will  not  render  them  personally  liable 
for  the  services  if  they  had  no  retison  to  sup- 
pose the  employment  was  on  their  credit,  but 
expected  the  expenses  to  be  met  by  individual 
contributions  placed  at  the  disposal  of  their 
officers  for  that  purpose.  McCabe  v.  GoodfeU 
Uno,  133  N.  Y.  89,  17:  804 

7.  An  action  cannot  be  maintained  by  a 
lawyer  against  the  treasurer  of  a  hiw  and  order 
league,  under  a  statute  authorizing  n  suit 
against  the  treasurers  of  voluntjiry  associations 
when  actions  might  be  maintained  against  all 
the  associates  by  reason  of  their  joint  liability, 
to  recover  for  services  rendered  under  contract 
with  its  officers  in  enforcing  the  laws  which  the 
society  was  organized  to  enforce,  if  there  is 
nothing  in  the  organization  or  methods  of  the 
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league  to  show  an  intention  on  the  part  of  the 
membeiB  to  become  personally  liable  for  debts 
of  that  character,  and  no  express  authority  to 
the  officers  to  bind  the  members  for  such  ser- 
vices appears.  Id, 
Dissolniion* 

8.  The  arbiti-ary  and  illegal  deposition  of 
the  president  of  a  voluntary  benevolent  asso- 
ciation cannot  be  relied  upon  by  him  several 
mouths  afterwards  as  a  ground  for  dissolving 
the  association,  if  at  the  time  he  submitted  to 
the  action  without  any  attempt  to  enforce  his 
rights  either  under  theoonstitution  of  the  asso- 
ciation or  in  the  courts  of  law.  Industrial 
Trust  Go,  v.  Green,  17  R.  I.  586,        17;  808 

9.  A  vote  to  dissolve  a  voluntary  association 
is  ineffectual  if  it  is  passed  at  a  special  meeting 
called  by  one  who  has  been  deposed  from  the 
presidency  and  whose  continued  claim  to  the 
office  is  neither  known  to  nor  recognized  by 
the  society,  and  the  notices  of  the  meeting  do 
not  specify  its  object.  Id. 
Membership;  expulsion. 

10.  Decisions  of  a  voluntary  society  or  as- 
sociation in  admitting,  displacing,  suspending, 
or  expelling  members,  are  of  a  quasi  Judicial 
character,  and  will  not  be  interfered  with  by 
the  courts,  except  to  ascertain  whether  the  pro- 
ceeding was  pursuant  to  the  rules  and  by-laws 
of  the  society,  or  was  in  good  faith,  and  not  in 
violation  of  the  laws  of  the  land.  Connelly  v. 
WuonieMut,  Ben,  Amo.  58^Conn.  552,  9:  488 

1 1.  The  unlawful  expulsion  of  a  member  of  a 
mutual  benefit  society  will  not  give  him  a 
right  of  action  for  damages,  as  such  action  is 
based  on  an  acquiescence  in  the  expulsion  and 
i\  waiver  of  the  illegality  which  must  be 
counted  a  waiver  of  the  entire  cause  of  action. 
Other  reasons  aj^dnst  the  action  are  found  in 
the  lack  of  any  fund  from  wnich  damages  can 
be  paid  and  in  the  impossibility  of  measuring; 
the  damages.  Ttie  proper  remedy  is  manda- 
mus to  restore  him  to  membership.  LavdUe 
V.  Societe  St,  Jean  Baptiste  de  Wboneoeket  (R. 
L)  17  R.  I.  080,  16:  898 

12.  A  court  of  chancery  will  not  undertake 
to  force  a  member  upon  a  corporation  which  is 
not  en^gedin  commerctel  business,  but  mere- 
ly furnishes  to  its  members  facilities  for  carry- 
ing on  business,  against  the  will  of  those  whose 
duty  it  is  to  pass  upon  applications  for  mem- 
bership. American  Livestock  Gommiesion  Go. 
V.  Ghicago  Liwetock  ExcJiange  (l\\.)    18:  190 

18.  The  resolution  of  the  community,  that 
a  member  has  severed  his  connection  with  it 
and  can  no  longer  be  recognized  as  a  member, 
does  not  constitute  an  expulsion  of  which  he 
can  complain,  where  this  is  based  upon  his 
voluntary  withdrawal  in  violation  of  his  con- 
tract and  without  recognizing  the  established 
practice  of  the  community  with  reference  to 
outgoing  members.  Burt  v.  Oneida  Com- 
umnity,  137  N.  Y.  346,  19:  897 

14.  The  rights  of  membership  and  the 
privilege  of  returning  cannot  be  reserved  by  a 
member  of  a  community  in  which  all  property 
is  held  in  common  and  all  members  work 
>vithout  wages,  when  he  withdraws  and  en- 
ters the  employment  of  an  outside  building 
establishment  on  a  salary,  in  violation  of  his 
obligation  to  the  community  and  without  con- 
sent" of  its  members,  although  he  announces 
that  his  withdrawal  is  only  temporary  pend- 


ing an  adjustment  of  differences,  and  that  ne 
shall  insist  upon  his  rights  as  a  member. 

Id, 

15.  The  members  of  a  social  club  may  regu- 
late through. their  by-laws  the  causes  for  the 
expulsion  of  members  and  the  manner  of 
effecting  the  same,  when  such  power  has 
been  expressly  conferred  upon  them  by  the 
Legislature.  Gam,  Burt^  v.  Union  League, 
135  Pa.  801,  8:  196 

16.  The  enforcement  of  the  provisions  of 
the  charter  and  by-laws  of  a  social  club,  which 
provide  for  the  expulsion  of  members,  in  the 
case  of  a  person  who  became  a  member  after 
their  adoption,  can  deprive  him  of  no  legal 
constitutional  right  on  the  ground  that  his  per- 
sonal franchise  and  property-rights  are  subject 
to  the  action  of  a  majority  of  the  members. 

17.  By-laws  of  a  social  dub  providing  for 
the  expulsion  of  members  guilty  of  acts  or 
conduct  which  the  board  of  directors  sliall 
deem  disorderly  or  injurious  to  the  interests  or 
hostile  to  the  objects  of  the  club  are  not  un- 
reasonable, arbitrary,  or  oppressive,  nor  do 
they  violate  any  principle  of  natural  justice. 

Id. 

18.  Failure  of  a  by-law  to  designate  and  de- 
fine the  various  and  specific  acts  which  will  be 
deemed  disorderly  within  the  rule  subjecting 
members  of  a  social  club  to  expulsion  there- 
for, the  determination  of  w^hich  question  is 
left  to  the  board  of  directors,  does  nor  render 
the  by-law  illegal.  Id. 

19.  A  minor  offense  is  sufficient  to  justify 
the  expulsion  of  a  member  from  a  social  dub, 
if  the  aub  acts  in  good  faith  and  exercises 
only  the  powers  conferred  by  its  charter.   Id. 

20.  A  social  club,  in  the  trial  of  a  charge 
^  against  one  of  itsmembers,conviction  of  which 

will,  under  its  charter  and  by-laws,  subject 
him  to  compulsion,  acts  as  a  judicial  tribunal, 
and  its  judgment  therein  renders  the  case  res 
judicata,  and  will  predude  its  re-examination 
on  its  merits  by  a  judicial  court.  Id, 
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I.  Ih  Gbnxral. 

II.  Money  Paid  ob  Received. 

a.  Money  Paid. 

b.  Money  Received, 

c.  BeeoveHng  Back  Payments, 

1.  In  Oeneral, 

3.  Of  Assessments  or  Taxes, 

d.  Public  Money. 

As  to  Implied  Promise  to  Pay  for  Benefit,  see 

Ck>NTRACT8,  7. 

For  Negligence  of  Physidan,  see  Phtbioians 
ASJ>  Surgeons,  12. 


I.  In  Gsnebau 

1.  A  recovery  upon  a  qnantum  meruit  can- 
not be  had  for  literary  services  under  a  con- 
tract which  provides  that  compensation  there- 
for is  to  be  derived  solely  from  a  division  of 
profits  from  sales  after  publication.  Keyser^a 
Appeal,  124  Pa.  80,  2:  160 

See  Index  to  Notes  Preisedinif. 
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2.  No  recovery  can  be  had  for  goods  deliv- 
ered by  one  corporation  in  payment  of  an  in- 
Tidid  subscription  to  the  stock  of  'another,  al- 
though in  inioranee  of  the  law  affecting  the 
contract.  Valley  H.  Co.  v.  Lctke  Erie  "Iron 
Co.  46  Ohio  St.  44,  1:  418 

3.  If  one  furnishes  goods  upon  an  executed 
consideration,  he  cannot  maintain  an  action  to 
recover  for  their  price,  although  the  original 
agreement  was  void  under  the  statute  of 
IVaads.     Starrait  v.  Mullen,  148  Mass.  570, 

8:  697 

4.  Making  a  claim  to  land  and  erecting  a 
fence  thereon,  after  ati  award  by  arbitrators 
as  to  the  boundary  line,  finding  that  the  land 
belongs  to  the  adjoining  owner,  does  not  con- 
stitute a  breach  of  a  stipulation  in  the  submis- 
sion "to  abide  by  and  perform  the  award," 
for  which  assifmpsit  will  lie;  but  the  remedy 
is  by  an  action  of  tort.  }Me8  v.  Trask,  81 
Me.  127.  8:  688 


11.  MoNBT  Paid  or  Rbcbivbd. 
a.  Money  Paid. 

5.  The  sum  paid  by  a  broker  for  com  pur- 
chased by  him  to  fill  a  contract,  in  conformity 
with  rules  and  usages  of  the  board  of  trade, 
whereby  tlie  principal  is  under  an  implied  ob- 
ligation to  indemnify  him,  is  a  debt  recover- 
able upon  common  money  counts  as  money 
advanced  to  defendant's  use.  Perin  v.  Par^ 
bar,  126  HI.  dOl,  8:  886 

6.  Monev  subscribed  and  paid  as  a  donation 
to  a  manufacturing  company  in  order  to  be 
used  in  buildines  on  lands  donated  to  it,  in 
consideration  of  the  removal  of  a  manufactur- 
ing business  to  that  place,  can  be  recovered 
back  by  the  subscriber  for  failure  of  consider- 
ation if  the  company  fails  to  move  the  busi- 
De8S  to  that  place  as  agreed,  although  the 
money  has  been  expended  in  the  erection  of 
the  contemplated  buildings.  Ft.  Wayne  Elec- 
trie  Light  Co.  v.  MiOer,  181  Ind.  499,  14:  804 

7.  A  lessee  which  has  for  nine  years  paid 
taxes  under  a  system  requiring  return  to  be 
made  before  demanding  reimbursement  or  de- 
duction from  the  rental  cannot  recover  the 
amounts  thus  paid  from  the  lessor.  Western 
SA.  IL  Go.  V.  State  (Ga.)  14:  488 

b.  Money  Received. 

8.  An  action  for  money  had  and  received 
will  lie  to  recover  the  consideration  paid  for 
land,  where  the  purchaser  is  entitled  to  re- 
isoind  the  contract  and  has  tendered  a  suffi- 
cient reconveyance.  MeKinnon  v.  Vollmar, 
75  Wis.  82.  6:  181 

9.  Advancements  to  a  contractor,  made  by 
the  owner  of  a  building,  may  be  recovered 
for  failure  of  consideration,  on  its  destruction 
bj  tire  before  completion,  although  the  con- 
ti«ctor  can  set  off  las  claim  on  an  implied  as- 
sumpsit for  the  value  of  what  was  already 
done,  where  he  is  discharged  by  the  fire  and  en- 
ritJed  to  snch  compensation  because  the  con- 
tract was  for  part  only  of  the  labor  and  mate- 
rials. BtUttrfieldY.  ^ron,  158  Mass.  517, 

18:  671 

10.  Where  mon^  was  advanced  to  a  person 

Imdmm  to  Notaa  Preeeoin^. 


to  be  used  by  him  in  raising  sunken  treasure, 
upon  his  promise  to  return  a  large  sum  if  suc- 
cessful, and  it  appeared  that  the  further  prose- 
cution of  the  work  by  him  had  become  impos- 
sible, it  was  held  that  he  must  account  for  the 
moneys  received,  and,  after  certain  allowances, 
pay  back  the  uuexpended  balance.  T'komaa  v. 
^or^A<w«,45N.J.  Eq.(18Stew.)215,  8:  881 

11.  Money  paid  to  a  broker  for  effecting  the 
sale  of  real  estate  in  ignorance  of  the  fact  that 
he  is  also  the  agent  of  the  purchaser  may  be 
recovered  back,  even  if  the  sale  is  an  advanta- 
geous one.     Cannell  v.  Smith,  142  Pa.  25, 

18:  896 

12.  An  action  of  assumpsit  may  be  main- 
tained by  the  owner  of  stolen  money  to  recover 
the  amount  thereof  against  one  with  whom  it 
was  deposited  by  the  thief,  and  who,  after  no- 
tice of  the  owner's  rights,  paid  it  upon  the 
thief's  order  to  third  persons.  Hindmarch  v. 
Hoffman,  127  Pa.  284,  4:  868 

13.  An  action  for  money  had  and  received 
will  not  lie  against  a  corporation  in  favor  of 
one  who  has  loaned  money  to  its  treasurer  for 
the  company  in  the  mistaken  belief  that  he 
had  authority  to  borrow  it,  although  the 
mo^e^  was  used  in  paying  debts  of  the  cor- 
poration, where  the  treasurer  was  a  defaulter, 
having  embezzled  money  which  otherwise 
would  have  paid  such  debts,  and  may  reason, 
ably  be  presumed  to  have  borrowed  the 
money  to  cover  up  his  default  and  escape 
detection.  Craft  v.  South  Boston  R.  Co.  150 
Mass.  207,  6:  641 

14.  One  who  lends  money  to  a  corporation 
upon  the  agreement  of  the  latter  to  repay  the 
loan  in  preferred  stock  to  be  subsequently  is- 
sued may  maintain  an  action  to  recover  back 
the  money  loaned,  where  the  corporation,  at 
the  time,  had  no  authority  to  issue  the  stock. 
Anthony  v.  Household  Sewing-Macti,  Co.  16  R. 
I.  571,  6:  675 

15.  Restitution  may  be  had  by  an  action 
based  on  an  implied  promise  in  favor  of  plain- 
tiffs in  an  attachment  suit,  where  money  ob- 
tained by  the  levy  was  paid  over  by  the  sher- 
iff before  judgment  to  subsequent  lienors 
who  had  procured  a  vacation  of  the  attachment, 
if  the  attachment  is  afterwards  held  valid  on 
appeal  and  the  plaintiffs  have  obtained  judg- 
ment and  issued  execution  which  is  returned 
unsatisfied.    Haebler  v.  Myers,  182  N.  Y.  363, 

16:  688 

16.  A  man  who  places  checks  in  the  hands 
of  another  to  be  cashed  for  his  benefit,  although 
with  the  original  intent  to  defraud  creditors, 
is  entitled  to  recover  the  money  collected  on 
them,  in  an  action  for  the  benefit  of  one  to 
whom  he  has  assigned  in  consideration  of  a 
debt,  according  to  a  composition  with  credi- 
tors, after  he  has  demanded  it  for  that  pur- 
pose.  CarU  V.  Emery,  148  Mass.  32,    1:  618 

c.  Recovering  Back  Payments, 

1.  In   General. 

17.  An  overpayment  by  an  administrator 
to  a  creditor,  in  the  mistaken  belief  that  the  es- 
tate is  solvent,  where  the  mistake  is  one  of 
law  or  of  fact,  may  be  recovered  back  although 
the  creditor  received  it  in  good  faith  believing 
that  he  was  justly  entitled  thereto.  MansfiM 
T.  Lynch,  59  Conn.  820.  1 8:  886 
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18.  No  part  of  the  interest  paid  in  advance  on  a 
note  in  accordance  with  its  terms  can  be  re- 
\)0vered  back  on  a  voluntary  payment  of  the 
principal  sum  during  the  period  for  which  the 
interest  was  paid,  at  least  where  the  creditor 
has  not  reserved  the  riffht  to  demand  payment 
during  that  time.  8keUp  Y,Bristol  Sav.  Bank, 
63  Conn.  83,  19:  699 

19.  Payment  of  the  amount  due  on  an  instru- 
ment by  one  who  indorsed  it,  which  is  made 
•and  accepted  in  the  mistaken  belief  of  both 
parties  that  such  indorser  was  legally  liable, 
where  the  matter  was  equally  open  for  the  in- 
quiry and  judgment  of  both  parties,  cannot  be 
recovered  bacK  whether  the  mistake  is  to  be 
considered  one  of  fact  or  of  law.  Alton  v. 
Webster  First  Nat,  Bank,  157  Mass.  841, 

18:  144 

30.  The  only  effect  of  a  protest  to  the  pay- 
ment of  money  in  a  case  in  which  it  may  be 
legitimately  applied  is  to  show  that  the  pay- 
ment was  not  voluntarily  made,  and  that  the 
party  protesting  intends  to  claim  it  back. 
De  la  (Juesta  v.  Ins  Co.  of  Nortfi  America, 
186  Pa.  62,  9:  681 

21 .  Paying  money  under  protest  will  not  en- 
title a  stockholder  of  a  corporation  who  is  re- 
quired to  make  the  payment  as  a  bonus  for  the 
privilege  of  subscribing  to  new  stock  to  be  is- 
sued by  the  corporation  for  the  purpose  of  in- 
creasingits  capital, to  recover  back  the  amount 
paid,  although  it  is  subsequently  judicially  de- 
termined that  the  bonus  was  wrongfully  ex- 
acted and  that  he  was  entitled  to  new  stock 
upon  payment  of  merely  its  par  value.  Id. 
22.  An  assurance  to  one  who  is  about  to  make 
a  written  protest  before  the  payment  of  money 
which  is  demanded  of  him  that,  if  he  will  not 
write  the  protest,  he  shall  receive  under  his 
verbal  one  any  benefit  which  anyone  shall  re- 
ceive under  a  written  one  in  any  suit,  will  have 
no  more  effect  than  to  place  him  in  the  same 
position,  he  would  have  occupied  had  he  com- 
pleted his  written  protest.  Id. 

28.  A  declared  intention  not  to  recognize  a 
right  is  not  duress  within  the  rule  that  a  per- 
son acting  under  duress  of  person  or  property, 
who  under  protest  makes  a  payment  of  money 
unlawfully  demanded  from  him,  can  recover 
the  same  back  again.  Id, 

24.  If  a  demand  made  upon  a  person  for  the 
payment  of  money  is  illegal,  and  he  can  save 
himself  and  his  property  m  no  other  wav,  he 
may  pay  under  protest  and  recover  back  the 
payment;  but  if  other  means  are  open  to  him 
by  a  day  in  court  or  otherwise,  he  must  resort 
to  such  means.  Id, 

25.  The  payment  under  protest,  of  an  un- 
lawful demand,  when  such  payment  is  neces- 
sary to  avoid  serious  injury  or  risk  in  respect 
to  property,  is  not  to  be  deemed  as  voluntarily 
made,  and  the  money  may  be  recovered  back. 
State,  MeOoTty^Y.  Nelson,^!  Minn.25,  4:  800 

26.  Payments  of  freight  charges  made  by 
shippers  of  goods  in  ignorance  that  services 
similar  to  those  receivea  by  them  were  being 
secretly  rendered  by  the  carrier  to  other  ship- 
pers for  much  less  compensation,  and  after  the 
positive  assertion  of  the  carrier  that  no  lower 
rates  were  received  by  it,  are  not  voluntary 
within  the  rule  that  voluntary  payments  can- 
not be  recovered  back.  Cook  v.  Ohicago,  R.  T 
dP.B.  Co.  81  Iowa,  551 »  9:  764 


27.  Payment  of  nn  overcharge  of  freight  to  a 
railroad  company  engaged  as  a  common  car- 
rier of  ^oods  is  not  voluntary  so  as  to  prevent 
recovermg  it.  J.>oui»ville,  E.  <Sb  8t.  L.  Consol. 
R.  Co,  V.  Wilson,  182  Ind.  517,         18:  106 

28.  Payment  by  a  wife  of  her  husbands 
debt,  induced  by  threats  of  his  arrest  on  the 
eve  of  their  departure  for  Europe,  and  her  fear 
of  the  effect  thereof  on  his  shattered  and  feeble 
health,  even  if  there  is  a  lawful  ground  for  his 
arrest,  constitutes  duress,  and  she  can  recover 
back  the  money  paid.  Adavis  v.  Irving  Nat, 
Back,  116  N.  Y.  606,  6:  491 

29.  Duress  ma V  be  shown  with  respect  to  real 
property  as  well  as  personal,  so  as  to  render  a 
payment  on  account  of  it  involuntary  and 
permit  it  to  be  recovered  back.  Joannin  v. 
Ogilvie,  49  Minn.  564,  16:  876 

80.  Payment  under  protestTbf  a  mechanics* 
lien  filed  upon  an  unfounded  claim,  in  order  to 
clear  the  title  of  record  so  that  the  owner  miff ht 
consummate  a  loan  upon  the  property  which 
he  had  negotiated  in  order  to  raise  money  to 
pay  a  prior  overdue  mortgage  and  other  op- 
pressing debts,  when  he  had  no  available  means 
of  raising  the  money,  is  made  under  duress 
and  may  be  recovered  back.  Id, 

2.  Cf  Assessment  or  Taxes. 

81.  A  voluntary  payment,  without  duress  of 
person  or  goods,  of  an  assessment  for  the  ex- 
pense of  grading  and  paving  a  street,  udder  an 
ordinance  which  was  void  on  its  face,  is  a  mis- 
take of  law,  and  no  action  will  lie  to  recover 
back  the  money  so  paid.  Phelps  Y.New  York. 
112  N.  Y.  216,  8:  686 

82.  If  an  assessment  of  taxes  upon  three  ad- 
joining lots  of  the  same  owner  is  unlawful  as 
to  two  of  them  and  lawful  as  to  the  other  one. 
his  remedy  is  by  petition  for  abatement  of  the 
over-assessment,  and  not  by  action  at  law  to 
recover  back  the  amount  after  payment  un- 
der protest.  St,  James  Educational  Inet.  v. 
Salem,  158  Mass.  185,      .  10:  678 

88.  An  occupation  tax  paid  under  coerciou 
of  criminal  proceeding  may  be  recovered  back 
where  the  ordinance  imposing  it  was  uncon- 
stitutional, although  fair  on  its  face,  because 
of  the  persistent  failure  to  enforce  it  against 
part  of  the  persons  to  whom  it  applied.  Uoefi- 
ing  V.  San  Antonia,  85  Tex.  228,       16:  608 

84.  The  mistaken  belief  of  an  agent  that  three 
lots  jointly  sold  for  taxes  all  belonged  to  his 
principal,  whereas  one  belonged  to  another 
person,  will  not  entitle  the  principal  to  recover 
any  i)art  of  the  money  paid  by  the  agent  to 
redeem  the  three  lots  from  the  tax  sale.  Lang- 
evin  V.  St.  Paul,  49  Minn.  189,  16:  766 

85.  Where  the  lessee  of  a  railroad  is  compelled 
to  pay  taxes  assessed  against  the  lessor,  the  la'w 
implies  a  request  on  the  part  of  the  lessor  for 
the  making  of  such  payment;  and  the  lessee 
may  maintain  an  action  to  recover  the  amount 
from  the  lessor,  or  may  deduct  the  amount 
from  the  rent  due.  Vermont  d  C.  R,  Co,  v. 
Vermont  C.  R,  Co.  68  Vt.  1,  10:  668 

86.  One  who  by  force  of  the  statute  is  un- 
able to  place  on  record  a  deed  of  conveyance 
by  which  he  has  acquired  title  to  real  estate, 
by  reason  of  illegal  taxes  being  charged  upon. 
the  land,  may  pay  such  taxes  in  order  to  secure 

See  Index  to  Netee  Preeedtng. 
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the  recording  of  bis  deed,  without  such  pay- 
ment beine  deemed  voluntary.  8taU,  Mc- 
Cartjf,  Y.  N€U(m,  41  Minn.  25,  4:  800 

37.  Where  a  county  has  caused  land  which 
is  not  taxable  to  be  assessed  and  taxes  levied 
thereon,  under  which  the  land  is  afterwards 
sold  and  attempted  to  be  conveyed;  and  the 
county,  from  year  to  year,  afterwards  causes 
said  land  to  be  assessed  and  taxes  levied  there- 
on,— a  tax  purchaser  may  pav  such  taxes  to 
protect  his  supposed  lien,  and,  upon  the  fail- 
ure of  his  interest  in  the  laud,  may  recover  the 
amount  he  has  so  paid,  with  interest  thereon, 
from  the  county.  Wilson  v.  Butler  County, 
26  Neb.  676,  4:  689 

88.  Where  a  county  has  caused  certain  real 
estate  to  be  assessed  and  taxes  to  be  levied 
thereon,  a  tax  purchaser  mav  presume  that  the 
property  was  taxable,  and  is  not  required  to 
make  a  further  examination  of  that  fact  as  u 
condition  of  maintaining  an  action  against  the 
county  for  the  purchase  money  and  interest, 
and  taxes  thereafter  paid  to  protect  the  tax 
lien  wliich  was  believed  to  exist.  Id. 

d.  PubUe  Money, 

89.  A  payment  of  salary  in  excess  of  the 
lawful  amount,  by  order  of  a  municipal  coun- 
cil, to  one  of  its  members,  is  not  within  the 
rule  wliich  precludes  recovery  of  money  vol- 
untarily paid.     Tacoma  v.  LiliSj  4  Wash.  797, 

18:  878 

40.  Payments  for  services  outside  the  scope 
of  his  official  duties,  rendered  by  a  city  coun- 
cilman, and  which  could  have  l>eeD  appropri- 
ately performed  bjr  a  private  individual,  under 
a  contract  which  is  contrarv  to  public  policy, 
cannot  be  recovered  bacl(  by  the  city,  in  the 
abeence  of  corruption  or  fraud.  Id. 

41.  A  citv  cannot  recover  back  money  paid 
to  a  councilman  for  his  services  in  pursuance 
of  a  vote  or  resolution,  on  the  sole  ground 
that  it  had  failed  to  pass  an  ordinance  author- 
izing the  payment,  if  it  had  legal  authority  to 
compensate  him.  Id. 


ASTLUM. 


Equal  Privileges  as  to  Keeping,  see  Consti- 
tutional Law,  98. 
Right  to  Furnish  Support  to  Person  in,  see 

CONTHAOTS,  288. 

Conclusiveness  of  Commitment  to,  see  Judg- 
ment, 89. 

See  also  Hospitals. 


ATLAS. 

Copyright  of,  see  Copyri(4HT,  4. 
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L  When  Lies. 
U.  Libs  or;  Pbocbddre. 

Effect  of,  on  Subsequent  Action  for  Fraud , 
bce  Action  ob  Suit,  6*^.  68. 

Indaoc  to  If ote*  Pveeedln^, 


Abatement  by  Prior  Attachment,  see  Action 

or  Suit,  185,  189. 
Appeal  from  Order  as  to,  see  Appbal  and 

Error,  10. 
Review  of  Decision  as  to,  see  Appeal  and 

Error,  172. 
By  Collecting  Bunk,  see  Banks,  62. 
Conflict   of  Laws  as  to,  see    Conflict  of 

Laws,  14, 15. 
Contribution  for,  see  Contr!Bution,  4. 
Creditors'  Bill  as,  see  Creditors'  Bill,  1,  2. 
Damages  for,  see  Damages,  188. 
Of  Fixtures,  see  Fixtures,  10. 
Issue  of,  on  Holiday,  see  Holidays,  1,  2. 
Injunction  in  Aid  of,  see  Injunction,  19,  20. 
As  Process,  see  Insurance,  125. 
Levy  of,  see  Levy  and  Seizure,  27. 


I.  When  Lies. 

1.  No  debt  is  created  on  the  part  of  a  bank 
by  the  sale  of  its  draft  on  anoiher  bank  for 
cash,  which  can  be  levied  on  under  attach- 
ment against  the  purchaser,  so  long  as  the  draft 
remains  outstanding  without  default  thereon. 
Capital  City  Bank  v.  Parent,  134  N.  Y.  527, 

18:  840 

2.  The  assignee  of  a  note  given  on  the  pur- 
chase of  land  by  contract  is  entitled  to  the 
benefit  of  the  vendor's  lien,  and  cannot  attach 
the  land  as  a  creditor  without  security.  Oess- 
ner  v.  Palmater,  89  Cal.  89,  18:  187 

8.  Attachment  of  the  debtor's  propertv  to 
secure  a  debt  not  due  is  not  authorized  by 
Mich.  Pub.  Acts  1889,  No.  149,  where  the 
facts  alleged  in  the  affidavit  as  a  basis  for  the 
attachment  are  consistent  with  an  honest  pur- 
pose on  the  part  of  other  creditors  to  secure 
their  just  claims.  Pierce  v.  Johnaon,  98  Mich. 
125,  18:  486 

4.  Where  a  man  has  a  settled  abode  for  the 
time  being  in  another  state  for  the  purpose 
of  business  or  pleasure,  he  is  a  nonresident, 
within  the  meaning  of  the  California  Attach- 
ment Law.    Hanson  v.  Qraham^  82  Ctd.  681. 

7:  187 

5.  Nonresidence  in  the  state  for  the  purpose 
of  an  attachment  does  not  exist  in  the  case  of 
railroad  contractors  in  the  state  who  intend  to 
remain  therein  permanently,  and  who  have 
entered  into  a  binding  contract  which  will 
take  nearly  a  year,  if  not  longer,  to  complete. 
Munroe  v.  WUliams,  37  S.  C.  81,       19:  666 

6.  A  nonresident  may  invoke  the  remedy 
of  attachment,  as  well  as  a  citizen.  Sheldon 
V.  Blanvelt,  29  S.  C.  453.  1:  686 

7.  The  right  of  a  creditor  to  sequester  a 
portion  of  the  debtor's  property  by  attach- 
ment, and  thereby  gain  priority  over  other 
creditors,  is  suspended  by  the  appointment  of 
a  receiver.  New  Haven  Wire  Co.  Cases,  57 
Conn.  352,  5:  800 

8.  A  surviving  partner  does  not  liold  the 
partnersliip  property  as  a  trustee  in  such 
sense  that  he  is  exempt  from  the  levy  of  an 
attachment  in  an  action  upon  promissory 
notes  made  by  the  firm.  Kroger  v.  Spieth,  8 
Mont.  482,  8:  891 

9.  The  creditor  of  a  partnership  has  no 
lieu  on  the  partnership  property  in  the  hands 
of  a  surviving  partner,  within  the  meaning  of 
Mont.  Code,  g  181,  providing  that  an  attach- 
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ment  can  be  issued  only  for  a  debt  which  is 
*'iiot  secured  by  a  mortgage  lien  or  pledge  up- 
on real  or  personal  property."  M. 


XL  Lien  of;  Procbdurb. 


10.  The  judgment  of  a  court  in  an  attach- 
ment case  cannot  create  a  lien  operating  retro- 
actively, so  as  to  cut  out  intervening  rights 
of  others.  West  v.  PeopWs  Bank,  67  jMlIss. 
729,  8:  787 

11.  The  ratification  of  the  act  of  an  attor- 
wey  in  bringing  an  unauthorized  attachment 
suit  will  not  relate  back  to  the  time  of  the  com- 
mencement of  the  suit,  so  as  to  give  the  at- 
tachment lien  priority  over  the  liens  of  third 

Sanies  which  have  been  acquired  in  good  faith 
uring  the  interval  between  the  bringing  of 
the  suit  and  the  ratification,  Carruth- Byrnes 
Hardware  Go.  v.  Beere^  58  Ark.  140,    7:  406 

12.  An  attachment  on  wheat  stacks  which 
are  on  defendant's  premises  is  not  sufficiently 
levied  by  a  service  of  the  writ  on  defendant, 
and  notification  that  the  stacks  are  then  levied 
upon,  without  making  any  order  to  any  other 
person  with  regard  thereto  or  giving  notice 
thereof , and  without  leaving  anyone  in  charge, 
the  defendant  declaring  his  intention  to  thresh 
the  grain  the  next  day.  Such  attempted  levy 
gives  no  right  as  against  one  having  a  prior 
contract  to  take  the  «vheat.  Orisman  v.  Bor- 
sey,  12  Colo.  567,  4:  664 

18.  It  is  not  necessary  to  the  validity  of  an 
attachment  on  fixtures  which  the  officer  takes 
into  his  possession,  and  over  which  he  puts  a 
keeper,  that  the  property  should  be  removed 
or  any  reason  given  in  the  return  why  it  was 
not  removed.     Morey  v.  Hoyt,  62  Conn.  542, 

19:  611 

14.  Where  an  attempted  levy  of  an  attach- 
ment is  insufficient  and  inoperative,  a  notifica- 
tion to  one  having  a  prior  contract  to  purchase 
the  property  attempted  to  be  attached  will 
not  affect  his  rights.  Grisman  v.  Borsey,  12 
Colo.  567,  4:  664 

15.  The  failure  to  continue  an  attachment 
suit  as  required  by  statute  does  not  defeat  the 
jurisdiction  of  the  court,  which  has  been  law- 
fully acquired  over  the  plaintiffs  and  the 
property  attached.  Morey  v.  Hoyt,  62  Conn. 
542,  19:  611 

16.  The  return  of  a  sheriff  who  attached 
real  property,  that  he  had  attached  it  "as  the 
property  of"  the  defendant,  was  sufficient. 
Gousiiis  V.  Aliooj'th,  44  Minn.  505,     10:  604 

17.  The  right  of  attachment  debtors  to  move 
to  quash  the  attachment  is  not  waived  bv  the 
fact  that  a  bond  was  given  to  the  sheriff  for 
the  retention  of  the  chattels  attached,  by  a 
stranger  to  the  suit  in  whose  possession  they 
were.    Fierce  v.  Johnson/9S  Mich.  135, 

18:  486 


ATTESTATION. 

Of  Documents,  see  Insuraxok,  228,  229. 
Bill,  see  Statutes,  2. 


ATTORNET-GENERAIi. 

Refusal  of,  to  Bring  Suit,  see  Action  or  Suit, 
18. 

As  Proper  Party  to  Suit,  see  Action  prSuit; 
100. 

As  Amietu  curies j  see  Appeal  and  Error, 
879. 

Affidavit  by,  for  Certiorari,  see  Cbrtiorarf, 
9-11. 

Action  by,  against  Corporation,  see  Corpora- 
tions, 274,  275,  386,  294. 

Restrictive  Statute  as  to,  see  Statutes,  170. 

1. The  discretion  of  the  attorney-general  in  de- 
termining what  the  public  interests  reo|[uire  as 
to  bringing  an  action  against  a  domestic  busi- 
ness corporation  or  its  officers  is  absolute  uu- 
der  N.YTCode  Civ.Proc.  §1808,and  cannot  be 
made  the  subject  of  inquiry  by  the  courts. 
PeopU  V.  Ballard,  184  N.  Y.  269,      17:  787 

2.  A  proceeding  in  equity  to  enjoin  an  in- 
trusion thereon,  and  to  compel  the  removal  of 
buildings  erected  on  laud  reserved  for  public 
landing-places  by  private  individuals,  may 
be  maintained  by  the  attorney-general.  At- 
torney-Oeneralj  Adams,  v.  Tarr,  148  Mass. 
809,  8:  87 

3.  The  want  of  interest  or  title  to  relief  in  a 
private  person  cm  whose  complaint  tlie  attor- 
ney-general has  based  an  information  in  a  suit 
on  behalf  of  the  state  does  not  defeat  the  ri^ht 
of  action,  as  it  is  not  essential  to  the  jurisdic- 
tion of  the  court  that  there  should  be  any 
private  relator  beyond  the  attorney-general. 
State,  Adams  Gounty,  v.  Gunningmm,  81 
Wis.  440,  16:661 


I.  Right  to  Praotiok. 

a.  Admisdon. 

b.  Bisbarm-ent, 

c.  License  Fee. 

II.  Relation  to  Client. 

a.  In  General;  Liability, 

b.  Autliority. 

c.  Gompensation ;  Lien, 

Item  of  Account  of,  see  Accounts,  5. 

Assignment  by,  see  Assionbcbnt,  19,  21. 

Champerty  by,  see  Champerty,  2-5. 

For  Undue  Influence  of,  see  Contr.vcts,  833, 
388. 

Validity  of  Contracts  with,  see  Contracts, 
186-189. 

Employment  by,  for  County,  see  Counties, 
27. 

Estoppel  by  Letter  of,  see  Estoppel,  50. 

Judgment  against,  as  Evidence  for  Disbar- 
ment, see  Evidence,  802. 

Embezzlement  by,  see  Embezzlement,  4. 

Confidential  Communications  to,  see  Evi- 
dence, 541-547. 

Evidence  of  Opinions  of,  see  Evidence,  480, 

Power  of  Assignee's  Attorney,  see  Inbol- 
VRNCT,  69,  70. 

Unauthorized  Appearance  by,  see  Judgment, 
14,  44. 

Larceny  by.  see  Larceny,  4,  5. 

Priority  of  Mechanics*  Lien  as  to,  see  Liens, 
16. 

See  Index  to  Notes  Precedinf  • 
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A^pplication  by.  for  Mandamus,  see  Makda* 
MXJS,  71. 

As  Purchaser  on  Foreclosure,  see  MoRxeAaB, 

89. 
Notice  to.  see  XonciB,  26,  28,  88.  89. 
Receipt  of  Money  by.  as  Trustee,  see  Pbzngi- 

PAL  AND  SUBBTT,  9. 

Subrogation  of.  see  Subrogation,  8. 
Duties  of,  on  Tri^.  see  Trial,  III.  d. 
Reference  of  Title  to,  see  Vendor  and  Pub- 
OBASBB,  84,  85. 


I.  Right  to  Practice. 

a.  Admission. 

1.  'Women  will  be  admitted  to  the  bar  on 
equal  terms  with  men.  in  the  absence  of  a 
statutory  or  constitutional  provision  to  the 
oontmry.    Be  Thomas,  IQ  Colo.  Ul,  18:  638 

2.  The  use  of  the  masculine  pronoun  ex- 
clusiyely  in  the  statutes  relating  to  applicants 
for  admission  to  the  bar  and  to  licensed  attor- 
neys is  not  sufQcient  to  show  a  legislative  in- 
tent to  exclude  women  from  the  bar.         Id. 

3.  Attorneys  at  law  are  not  civil  officers 
within  Colo.  Const,  art.  7.  §  6,  requiring  the 
incumbent  of  a  civil  office  to  be  a  qnalifled 
elector.  Id. 

4.  The  Court  of  Commissioners  of  Ala- 
bama Claims  had  authority  to  make  rules  for 
the  admission  of  persons  to  prosecute  claims 
before  it  as  attorneys  for  claimants,  under  the 
grant,  in  the  Act  of  June  23,  1874.  §  8.  of 
power  to  make  rules  for  regulating  the  forms 
and  mode  of  procedure  before  it.  and  for  car- 
rying into  full  nnd  complete  effect  the  provi- 
sions of  the  Act  creating  the  court,  and  this 
authority  included  power  to  determine 
whether  or  not  an  attorney  already  admitted 
waa  a  fit  person  to  remain  an  attorney,  and  to 
remove  him  in  case  he  was  not.  Manning  v. 
Il^ench,  149  Mass.  391,  4:  889 

5.  That  a  person  has  been  admitted  as  an 
attorney  at  law  in  the  Supreme  Court  of  the 
United  States,  in  the  courts  of  Massachusetts. 
and  in  the  United  States  Court  of  Claims,  does 
not  confer  upon  him  the  right  to  practice 
before  the  Court  of  Commissioners  of  Alabama 
Claims;  and  an  order  disbarring  him  from 
practicing  before  the  latter  court  will  not  re- 
mote him  from  the  bar  of  any  of  the  other 
courts.  Id. 

b.  Disbarment. 

0.  A  bad  or  fraudulent  motive  must  be 
shown  to  ]usti^  the  disbarment  of  an  attor- 
ney, although  the  acts  charged  against  him  are 
proved  to  have  been  committed.  State,  Fow- 
ier,  Y.  FtnUy,  30  Fla.325.  18:  401 

7.  The  interlineation  into  a  decree,  after  it 
has  received  the  judicial  signature,  of  im- 
material words  patently  omitted  therefrom 
tbrough  clerical  oversight,  is  not  ground  for 
disbarring  an  attorney,  where  he  acted  with- 
out any  bad  or  fraudulent  motive.  Id. 

8.  An  attorney's  anonymous  advertise- 
ment that  divorces  are  legally  obtained  by  liim 
vcrv  quietly  which  are  good  everywhere  is 
suMeient  ground  for  his  disbarment.  People, 
Attorney' General,  v.  MacCabe,  Vi  Colo.  186, 

19:  8311 
Aae  iBidax  to  Holes  Proceilin|>» 


9.  The  absolute  disbarment  of  an  attorney  is 
justified  where,  upon  receiving  an  unenforce- 
able claim  against  his  own  client,  he  caused  a 
complaint  to  be  served  in  the  name  of  another 
attorney,  and  then  advised  his  client  to  settle, 
falsely  telling  him.  with  full  knowledge  of  the 
facts,  that  the  claim  was  good  and  could  be 
collected  out  of  his  property.  Fairfield  Gout^ 
ty  Bar,  Fessenden,  v.  Taylor,  60  Conn.  11, 

18:  767 

10.  An  attorney's  answer  to  a  charge  of 
improper  ad  vertismg  for  divorce  business,  that 
he  did  it  in  entire  isnorance  that  it  was  wrong, 
and  that  he  ceased  on  commencement  of  the 
proceeding,  and  that  he  would  cheerfully  abide 
by  and  obey  the  directions  of  the  court, — was 
considered  sufficient  to  justify  his  suspension 
for  six  months  instead  of  his  disbarment. 
People,  Attarney-Gevteral,  v.  JUacCabe,  18  Colo. 
186,  19:  281 

11.  A  judge  should  personally  hear  the  evi- 
dence in  a  proceeding  for  the  disbarment  ot 
an  attorney,  and  should  not  delegate  the  taking 
of  the  evidence  to  a  commissioner  or  anyone 
else.    State,  Fowler,  v.  Finley,  30  Fla.  825, 

18:  401 

12.  Charges  preferred  against  an  attorney 
for  the  purpose  of  disbarring  him  should  be 
clear.  si)ecific,  and  circumstantial,  and  should 
be  stated  with  great  particularity.  Id. 

13.  Attorneys  preferring  charges  against  an- 
other attorney  of  unprofessional  conduct,  for 
the  purpose  of  having  him  disbarred,  need  not 
show  that  they  constitute  a  committee  ap- 
pointed by  the  bar  association  of  the  county  for 
that  purpose,  either  to  establish  their  right  to 
institute  the  proceedinfl^  or  to  give  the  court 
jurisdiction.  Fairfield  Uouniy  Sa/r^  Fessenden, 
V.  Taylar,  60  Conn.  11,  18:  767 

c.  License  Fee. 

14.  Each  member  of  a  firm  of  practicing  law- 
yers must  pay  a  license  tax  and  fee  prescribed 
for  lawyers  practicing  their  profession,  by  Fla. 
Act  June  10.  1891  (Fla.  Rev.  Stat.  p.  929,  et 
seq.),  and  must  take  out  tbe  required  license, 
before  he  can  lawfully  practice  his  profession. 
Blanchard  v.  State,  Calhoun,  30  Fla.  223, 

18:  409 


II.  Relation  to  Client. 
a.  In  General;  Liability, 

15.  The  appearance  as  attorney  in  proceed- 
ings to  enforce  a  loggers'  lien  on  behalf  of  the 
claimant,  of  the  notary  public  who  atiminis- 
tered  the  oath  in  support  of  the  lien,  is  not  un- 
lawful.    SuUirnn  v.  Hall,  86  Mich.  7, 

18:  666 

16.  An  attorney  who  has  prepared  deeds  of 
trust  and  been  consulted  as  to  the  purposes  for 
which  they  were  made  cannot  afterwards,  on 
purchasing  the  land  included  thereiu,  on  an 
execution  sale. maintain  a  suit  to  set  aside  such 
deeds  as  fniudulent;  and  where  anothOr  person 
simply  loans  to  him  the  use  of  his  name  in  pur- 
chasing the  lands  and  bringing  the  suit,  the 
case  will  be  treated  as  if  the  attorney  were  the 
actual  party.    Davis  v.  Kline,  96  Mo.  401. 

8:  78 


50 


ATTORNEYS.  II.  b— ATTORNEYS'  FEES. 


17.  A  lawyer  cannot  be  held  liable  for  a  mistake 
in  reference  to  a  matter  in  which  members  of 
the  profession  possessed  of  reasonable  skill 
and  knowledge  maj  differ  as  to  the  law,  until 
it  has  been  settled  m  the  courts;  nor  if  he  is 
mistaken  in  a  point  of  law  on  which  reason- 
able doubt  may  be  entertained  by  well-in- 
formed lawyers.  Citizens  Loan,  F,  <&  Sav. 
Asm.  v.  FrUdley,  128  Ind.  143,  7:  619 

18.  A  lawyer  upon  whose  advice  a  mort- 
gage was  taken  in  1888,  executed  by  a  husband 
and  wife  upon  lands  held  by  them  as  tenants 
by  entireties,  to  secure  the  husband's  debt, 
cannot  be  held  liable  for  the  loss  occasioned 
by  the  death  of  the  husband  and  the  defeat  by 
the  wife  of  a  foreclosure  suit  upon  the  ground 
that  she  signed  as  surety  for  her  husband,  al- 
though it  was  well  settled  when  the  mortgage 
was  executed  that  the  wife's  signature  was 
void,  since  it  was  not  decided  until  1884  that 
such  mortgage  was  void  as  to  both  husband 
and  wife.  Id, 

b.  Authority, 

19.  An  attorney  has  no.implied  authority  to 
submit  a  case  in  which  he  is  employed,  to  ar- 
bitration by  a  submission  made  in  pais,  with- 
out order  or  direction  of  the  court  or  the 
knowledge  of  his  client.  Daniels  v.  New  Lon- 
don, 58  Conn.  156,  7:  668 

20.  A  material  change  in  a  submission  to 
arbitration,  made  by  the  parties  by  an  act  in 
pais,  is  not  within  the  authority  of  an  attor- 
ney, unless  he  is  expressly  authorized  to 
make  it.  Id. 

21.  A  change  in  a  written  submission  to 
arbitration  by  which  the  award  is  to  be  made 
final,  instead  of  being  returned  to  court  for 
jud^ni^ent  by  the  court,  is  a  material  change 
such  as  an  attorney  cannot  make  unless  ex- 
pressly authorized.  Id. 

22.  A  stipulation  by  an  attorney  that  the 
action  shall  abide  the  event  of  another  action 
pending  binds  his  adult  clients,  unless  it  be 
improvidently,  fraudulently,  or  coUusively 
made.    Eidam  v.  Finnegan,  48  Minn.  53, 

16:  607 

23.  But  such  stipulation  does  not  bind  an  in- 
fant party  unless  approved  and  ratified  by  the 
court  upon  a  shownig  that  it  is  for  the  inter- 
est, or  at  least,  not  prejudicial  to  the  interest, 
of  the  infant.  It  must  appear  that  the  mat- 
ters in  controversy  in  the  two  actions,  so  far 
as  affect  the  infant,  are  precisely  the  same, 
and  that  he  is  represented  in  the  two  actions 
by  the  same  guardian  ad  litem.  Id. 

c.  Gompinsation;  Lien. 

24.  An  attorney  who  has  withdrawn  from 
a  case  in  which  the  client  has  other  counsel, 
because  of  misconduct  of  the  client  siiUlcient 
to  Justify  him,  may  recover  for  services  pre- 
viously rendered.  Powers  v.  Manning,  154 
Mass.  370.  18:  858 

25.  An  attorney  at  law  has  a  lien  for  a  gen- 
eral balance  of  compensation  upon  money  in 
his  hands  belonging  to  his  client;  and  until 
such  lien  is  discharged  he  is  not  liable  to  a 
prosecution  for  embezzlement  of  such  monev. 
Von  Etten  v.  8taU,  24  Neb.  734,  1:  66*9  ' 

26.  Plaintiff's  attorney  has  no  lien  on  the  land  i 


in  controversv,  or  any  claim  against  defend* 
ants  personally  for  his  fees,  under  Ky.  Gen. 
Stat.  chap.  5,  §  15,  giving  an  attorney  a  lien 
on  a  demand  arising  out  of  contract  placed  in 
his  hands  for  collection,  and  on  a  judgment 
whether  in  contract  or  for  a  tort,  and  on  prop- 
erty recovered,  upon  the  dismissal  in  sood 
faith  of  an  action  to  enforce  a  contract  for  land 
without  any  recovery  or  consideration  except 
that  each  party  shall  pay  his  own  costs,  al- 
though it  is  against  the  consent  of  such  attor- 
ney.    Saufe  v.  FogU,  88  Ky.  105,        8:  708 


ATTORNEYS*  FEES. 

Interlineation  of  Agreement  to  Pay,  see  Al- 

TBRATION  OF  InSTRUMBNTS,  4. 

Appeal  from  Allowance  of,  see  Appeal  and 
Erbob,  7. 

Due  Process  of  Law  as  to  Attorney's  Fee,  see 
Constitutional  Law,  190. 

Class  Legislation  as  to  Charging  against  Rail- 
roads, seeCoNBTiTUTroNAL  Law,  126-188. 

Power  of  Directors  to  Stipulate  for,  see  Cor- 

POBATIONB,  126. 

As  Damages,  see  Damaoes,  40. 
Presumption  as    to  Reasonableness  of,  seu 

EVIDBNCK,  221. 

In  Divorce  Case,  see  Husband  and  Wipe, 

152. 
As  Necessaries  for  Infants,  see  Infants,  23. 
Statute  Allowing  as  to  Pending  Actions,  see 

Statutbs,  168. 
As  Usury,  see  Usury,  10. 

1.  A  provision  allowing  attorneys'  fees  on 
recovery  by  the  plaintiff  does  not  impose  a 
''penalty  for  exercising  the  right  of  defense." 
Burlington,  C,  R.  dk  N.  R.  Go.  v.  Dey,  82^ 
Iowa,  812,  18:  486 

2.  A  statutory  duty  of  a  railway  company 
to  fence  its  tracks  may  be  enforced  by  a  pen> 
alty  in  the  form  of  an  attorneys'  fee  to  be  al- 
lowed in  suits  brought  to  recover  the  value  of 
stock  killed  because  of  the  neglect  of  such 
duty.     Ovlf,  C.  d8.  F.  R.  Co.  v.  Ellis  ^Tex.) 

17:  886 
8.  A  stipulation  to  pay  all  costs  of  collecting 
not  less  than  10  per  cent  ''refers  to  attorneys' 
fees,"  as  the  parties  are  liable  for  court  costs 
without  any  stipulation.  Montgomery  v. 
Orosihwait,  90  Ala.  553,  18:  140- 

4.  The  fact  that  a  party  signs  his  bill  pi^o 
M,  where  it  is  not  shown  that  he  was  not  in 
fact  represented  by  other  solicitors,  does  not 
prevent  him  from  claiming  a  solicitor's  fee  on 
the  foreclosure  of  a  mortgage  containing  a  pro- 
vision for  such  fee.  Barry  v.  GuHd,  126  111. 
439,  8:  884 

5.  In  the  absence  of  evidence,  the  court,  in 
fixing  an  attorneys'  fee,  must  be  guided  in 
estimating  the  value  of  his  services  by  the 
amount  oi  labor  performed  as  indicated  by  the 
record.     Farley  v.  Oeisecker,  78  Iowa,  463, 

6:  688 
On  notes* 

6.  An  agreement  for  a  specified  percentage 
in  case  a  note  is  "coUectea  by  process  of  law 
or  by  an  attorney'*  is  invalid,  although  a  pro- 
vision for  a  reasonable  attorneys'  fee  to  be  as- 
certained by  the  court  would  be  good.  Lerens 
V.  Brigg»,  21  Or.  333,  14:  188 

See  Index  to  Notes  Preeedlnff. 
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7.  An  unconditional  stipulation  in  a  note 
for  10  per  cent  attorneys'  fees,  in  addition  to 
interest,  is  void.  Wright  v.  Tracer,  73  Mich. 
493.  8:  50 
But  see  cases  following. 

8.  The  provision  in  a  promissory  note,  for 
attorneys'  fees  of  a  fixed  and  definite  amount, 
io  case  the  note  is  collected  by  suit,  is  not  con- 
trary to  public  policy  and  therefore  void,  al- 
though courts  might  interfere  to  prevent  op- 
pression or  collusion.  Exchange  Bank  v.  Tut- 
tie,  — N.  M.  — ,  7:  446.  See  WHgfU  v.  lYa- 
ter^  TS  Mich.  493,  3:  60;  Montgomery  v. 
Oroethwait,  90  Ala.  553,  18:  140;  Bank  of 
Commeree  v.  Fuqua,  11  Mont.  285,  14:  688 

9.  A  stipubuion  in  a  promissory  note  for 
f)ayment,  in  addition  to  interest,  of  costs  of 
collection,  including  attorneys'  commissions, 
on  failuretopay  at  maturity,  18  valid  although 
rendering  the  note  non-negotiable.  Bowie  v. 
HaU,^TA±  483,  1:  546 
See  Bills  and  Notes,  81-^4. 

10.  A  stipulation  in  a  negotiable  bill,  for 
attorneys'  fees,  becomes  operative  only  after 
the  bill  has  been  dishonored, — especially 
where  it  is  made  among  other  stipulations 
which  become  operative  only  in  that  event. 
Farmers  Nat.  BarUc  v.  Sutton  Mfg.  Co,  (0.  C. 
App.  6th  C.)  6  U.  S.  App.  312,  17:  695 

11.  A  statute  making  void  an  agreement  to 
pay  attorneys'  fees  *'upon  any  condition 
therein  set  forth"  does  not  make  void  a  stipu- 
lation for  attorneys'  fees  in  a  bill  of  exchange 
which  expresses  no  condition  for  such  stipu- 
lation, although  it  is  properly  construed  to  be 
operative  only  on  condition  of  the  dishonor  of 
the  bill.  Id, 

12.  A  separate  suit  for  an  attorneys'  fee 
may  be.  authorized  by  express  stipulation  in  a 
promissory  note.  Doreey  v.  Wolff,  142  111. 
589,  18:  488 

18.  The  indorsement  of  a  negotiable  note 
passes  with  it  to  the  assignee  the  right  to  en- 
force a  stipulation  in  the  note  for  an  attorneys' 
fee,  to  be  recovered  either  as  part  of  the  note 
or  by  separate  action.  Id, 

14.  Attorneys'  fees  provided  for  in  a  bill  of 
exchange  are  earned  when  an  action  on  the 
blD  is  prosecuted  to  judgment,  and,  if  lawful 
to  be  charged,  may  properly  be  included  there- 
in, without  the  necessity  of  a  seoarate  action. 
Bank  of  Commerce  v.  Fuqua,  11  Mont.  285. 

14:  588 


AUCTION. 


For  Prevention   of  Bidding,  see  Judicial 

Sale,  10. 
License  of,  see  Licknbb,  *(1. 
Conversion  by  Auction  Sale,  see  Trover,  6. 

1.  A  tender  of  money  in  satisfaction  of  the 
amount  of  his  bid  by  one  who,  acting  as  clerk 
at  a  public  sale,  bid  off  property  sold  thereat, 
will  not  vest  the  title  to  the  property  in  him 
9<>  as  to  enable  him  to  recover  it  from  the  pos- 
^ssion  of  the  seller,  where  the  terms  of  sale 
provided  for  payment  in  interest-bearing 
notes,  with  surety.  Morgan  v.  Easty  126  Ind. 
42,  0:  668 

2.  An  agreement  between  two  or  more  per  - 

to  Notes  Preeedlngi 


sons  that  all  but  one  shall  refrain  from  bidding 
at  a  judicial  sale,  and  that  he  shall  be  permit- 
ted to  purchase  the  property,  is  not  necessa- 
rily void,  but  will  be  upheld  if  the  intention 
of  the  parties  is  fair  and  honest,  and  the  pri- 
mary purpose  is  not  to  suppress  competition 
but  to  protect  their  own  rights,  and  there  is 
no  fraudulent  purpose  to  injure  or  defraud 
others  interested  in  the  sale.  Hopkins  v.  En- 
sign, 122  N.  Y.  144.  9:  781 
8.  An  agreement  between  a  person  who 
thinks  of  attempting  to  collect  a  debt  due  him 
from  the  estate  of  an  insolvent  mortgagor, 
and  the  mortgagor's  devisee,  who  wishes  to 
bid  in  the  property  for  the  value  of  the  mort- 
gage, by  which,  in  consideration  of  the  cred- 
itor's refraining  from  bidding  at  the  sale,  the 
devisee  is  to  give  him  a  mortgage  on  the  prop- 
erty for  the  amount  of  his  claim,  provided 
the  latter  is  thereby  enabled  to  secure  the 
property  at  the  desired  price,  is  not  illegal  in 
the  absence  of  unlawful  intent,  although  in< 
cidentally  preventing  competition;  and  in 
case  it  is  carried  out  and  acquiesced  in  bv  the 
other  person  interested  in  having  a  large 
amount  realized  by  the  sale,  the  mortgage 
cannot  be  repudiated  by  the  devisee.  Id. 


AUDITOR. 

Duty  of,  as  to  Appropriations,   see  Appbo- 

PRIATIONS,  2^0. 

Assumption  of   Risk  by,  see  Master  ani> 

Sekvant,  95. 
Reference  to,  see  Rbfebencb,  2. 
Of  State,  see  State,  2. 


AUTHORITT. 

Presumption  of,  see  Evidence,  103-106. 


AUXILIART  SUIT. 

Service  of  Writ  in,  see  Writ  and  Pboobss,  4. 


AVERAGE. 


Effects  of  passengers  not  in  daily  use  or  at- 
tached to  the  person  are  not  only  io  be  con- 
tributed for,  but  are  liable  to  contribute,  in 
general  average.  Ueye  v.  North  German 
TUoyd  {p.  0.  S.  D.  N.  Y.)  36  Fed.  Rep.  705, 

8:  887 


AVOWRY. 

For  Rent,  see  Landlord  and  Tenant,  88. 


AWARD. 


See  Arbitration,  4-12. 


AWNING. 

Negligence  as  to,  see  Nbgugknce,  32. 


^ 


bjlqk  fire— bailment. 


B. 


BACK  FIRB. 


fieeFncBB,  9. 


BAGGAGE. 


For  Carriage  of,  see  Oarrikbs,  10,  11,  229- 
288,  242,  243. 


BAHi  AND  RECOGNIZANCE. 

1.  Persons  who  have  been  indemnified  by 
the  accused  should  not  be  accepted  as  bail  for 
one  convicted  and  sentenced  to  imprisonment 
for  embezzlement,  pending  his  appeal  from 
the  judgment  of  conviction.  United  StaUs 
V.  SimfiuyM  (C.  C.  8.  1).  N.  Y.)  47  Fed.  Rep. 
576,  14:  78 

2.  Sureties  on  tlie  bail  bond  of  an  indicted 
person  who  has  fled  into  another  state  may 
follow  and  arrest  liim  there,  either  in  person 
or  by  agent ;  and  the  fact  that  the  bond  has 
been  conditionally  forfeited  and  a  9cire  fadm 
issued  is  immaterial.  State  v.  Lingerfelty  109 
K.  C.  775,  14:  606 

8.  The  court  mu8t,upon  an  application  made 
before  his  trial  by  one  indictea  for  murder  in 
the  first  degree,  the  punishment  for  which  is 
death,  investigate  the  proof  of  his  guilt ;  and 
if,  although  aided  by  the  presumption  arisine 
from  the  indictment,  it  is  not  so  clear  and 
strong  as  to  lead  a  well-guarded  and  dispas- 
sionate judgment  to  the  conclusion  that  the 
offense  nas  been  committed,  that  the  accused 
is  the  guilty  agent,  and  that  he  will  probably 
be  punished  capitally  if  the  law  is  adminis- 
tered, the  accused  must  be  admitted  to  bail  un- 
der a  constitutional  provision  that  all  persons 
•hall  be  bailable  except  for  capital  offenses, 
when  the  proof  is  evident  or  the  presumption 
great.    Be  Losomo,  15  Colo.  168,       10:  847 

4.  Wliere  a  party  is  in  oustody  under  an 
information  charging  him  with  a  bailable  fel- 
ony, and*  the  judge  of  the  criminal  court  of 
record  before  which  he  is  charged  refuses  to 
take  any  action  whatever  in  the  case,  either  as 
to  bail  or  trial,  on  the  ground  that  he  is  dis- 
qualified by  reason  of  interest  and  affinity  to 
act,  and  it  does  not  appear  to  the  supreme 
court,  on  a  habeas  corpus  proceeding,  that 
the  judge  is  disqualified,  bail  conditioned  for 
the  party's  appearance  before  the  criminal 
court  of  record  will  be  allowed.  Ex  parte 
Harris,  26  FlA,  77,  6:  718 

5.  A  bail  bond  given  under  the  Florida 
Act  of  Jan.  6,  184«  (McClel.  Dig.  439,  440), 
must  be  approved  by  the  court,  if  given  while 
the  court  rendering  judgment  or  sentence  is 
in  session.     WiUiams  v.  State,  23  Fla.  7^4. 

6:  881 


6.  Unless  an  Instrument  given  as  bail,  un 
der  the  Florida  Act  of  Jan.  6,  1848  (McOlel. 
Dig.  480,  440),  has  a  seal,  it  is  not  a  bond  as 
required  by  the  Act,  and  will  not  authoilze 
execution  thereon,  under  the  statute,  "as  if 
there  had  been  judgment  at  law  upon  such 
bond."  Id. 

7.  A  bail  surety  who  requests  the  court  to 
impose  a  fine,  instead  of  imprisonment,  on  a 
prisoner,and  offers  to  give  bond  to  secure  pay- 
ment of  the  fine,  and  who  signs  a  paper  pur- 
porting to  be  abend,  and  informs  the  court  he 
has  given  the  bond  required  by  law,  where- 
upon the  prisoner  is  released  and  works  as  a 
tenant  for  the  surety  until  the  paper  falls  due. 
— ^is  not  essopped  from  questioning  the  legality 
of  an  execution  issued  by  the  clerk  upon  the 
return  of  the  paper,  on  the  ground  that  there 
was  no  seal  to  such  paper,  where  it  was  takeu 
and  approved  in  open  court  by  the  judge.  Id. 


BAILMENT. 


Destruction  of  Property  as  Affecting  Liabil- 
ity of  Bailee,  see  Contracts,  280. 

Presumption  as  to  Negligence  of  Bailee,  see 
EVIBBNCB,  145, 146. 

Levy  on  Property  Bailed,  see  Levy  and  Skiz- 

UBIE,  1. 

Limitation  of  Action  as  to,  see  Limitation 

OF  Actions,  47. 
Of  Livery  Horse,  see  Livbby  Stable,  1. 
Conversion  by  Bailee,  see  Trover,  8,  15. 
Of  Warehousemen,  see  Warehousemen,  3. 

1.  An  agreement  to  manufacture  engrav- 
ings and  lithographs  for  theatrical  purposes 
for  the  speciid  use  of  a  person,  to  be  taken  and 
paid  for  by  him  during  a  theatrical  season,  the 
work  to  be  ready  for  delivery  by  a  certain  day. 
is  not  a  sale,  but  an  agreement  for  work  and 
labor;  and  the  manufacturer  holds  the  work 
merely  as  bailee  subject  to  the  lien  of  the  con- 
sideration to  be  paid.  Oentral  LitTiograpHng 
<fe  E.  Go.  V.  Moore,  75  Wis.  170,  6:  788 

2.  Insurance  of  goods  manufactured  to 
order  by  the  manufacturer,  who  holds  them  as 
bailee,  although  taken  by  him  as  nominal  own- 
er, is  not  material  as  bearing  on  the  question 
of  their  ownership,  or  of  his  right  to  collect 
the  amount  due  him  on  the  contract  from  the 
person  for  whom  they  were  made.  Id, 

8.  A  bailment  is  for  hire,  although  no  hire 
is  paid,  when  it  is  a  necessary  incident  of  a 
business  in  which  the  bailee  makes  a  profit. 
Woodruff  Y.  Painte7\  150  Pa.  91,       16:  461 

4.  A  person  sued  individually  for  bonds  re- 
ceived from  another  may  show  that  he  received 
them  from  the  latter  as  the  property  of  her 
husband's  estate,  of  which  he  was  executor,  as 
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BAILMENT. 


59 


ftgainst  8  claim  by  her  administrator  that  they 
belonged  to  her  by  gift  from  the  testator. 
Bsnny  y.  Ot-oui,  87  Mich.  15.  18:  88 

Of  horse* 

5.  One  who  hires  a  horse  to  go  to  a  certain 
point  has  no  right,  without  the  consent  of  the 
owner,  to  go  with  the  horse  beyond  that  point, 
unless  foTGod  to  do  so  by  circumstances  which 
h»  cannot  control.  '  Farkas  y.  PaioeU,  86  Ga. 
800,  18:  897 

6.  Riding  a  hired  horse  a  few  miles  beyond 
the  point  to  which  he  was  hired  to  go  will  not 
make  the  hirer  liable  for  loss  of  tiie  horse, 
where,  after  returning  from  the  extra  trip,  he 
fell  on  the  homeward  road,  and  died  a  day  or 
two  afterwards,  unless  the  extra  ride  caused  or 
materially  contributed  to  this  result.  Id. 
Herehaiit  as  bailee. 

7.  A  retail  merchant  is  liable  for  the  loss  of 
a  customer's  watch  and  chain  which  is  taken 
o9»  and,  at  the  suggestion  of  a  salesman,  put 
in  a  drawer  while  the  customer  is  trjmg  on 
clothing,  if  ordinary  care  is  not  exercised  for 
its  safety,  but  not  ii  it  is  stolen  where  he  has 
exercised  such  care.  Woodruff  y.  Painter, 
150  Pa.  91,  16:451 

8.  A  merchant  hayins;  a  store  in  which  he 
keeps  ready-made  cloaks  lor  sale,  who  proyides 
mirrorsfor  theuse  of  customers  trying  on  such 
cloaks,  and  clerks  to  aid  in  the  process,  thereby 
impliedly  inyites  customers  to  remoye  their  old 
doakB  while  trying  on  new  ones ;  and  he  is 
bound  to  exercise  some  care  oyer  the  old  cloak 
while  the  customer's  attention  is  engaged  in 
looking  at  the  new  one.  Bunnell  v.  Stern, 
122  N.  Y.  539,  10:  481 

9.  Where  a  merchant,  whose  duty  it  is  to 
exercise  some  care  oyer  the  old  cloaK  of  a  cus- 
tomer, which  has  been  remoyed  for  the  pur- 
pose of  trying  on  a  new  one,  while  the  cus- 
tomer's attention  is  engaged  with  the  new 
cloak,  provides  no  place  where  the  old  cloak 
can  be  left,  fails  to  notify  the  customer  to  look 
out  for  it,  and  makes  no  rules  requiring  em- 
ployes, after  seeing  it  placed  on  a  counter,  to 
keep  watch  of  it, — ^he  is  liable  to  the  customer 
for  its  yaliie  if  it  is  lost.  Id. 
Dai  J*  of  bailee. 

10.  It  is  the  duty  of  a  bailee  of  goods  to  do 
work  upon  them  for  a  reward,  to  return  them 
to  the  owner  immediately  upon  completion  of 
the  work.  Dale  v.  See  (IN.  J.  Err.  &  App.) 
51  N.  J.  L.  (23  Vroom)  378,  6:  688 

11.  Upon  a  bailment  of  goods  to  do  work 
upon  them  for  a  reward,  the  contract  implied 
by  law  that  the  work  shall  be  done  with  due 
care  and  competent  skill  arises  imiftediately 
upon  deliyery  of  the  goods.  Id. 

12.  Stipulations  or  conditions  qualifying  or 
abridging  the  contract  implied  by  law'  upon  a 
bailment  must  be  contained  in  or  made  a  part 
of  the  original  contract  of  bailment.  Id. 

18.  A  notice  printed  on  bills  presented  by  a 
dyer  of  goods  for  work  done  by  him,  "All 
claims  for  deficiency  or  damage  must  be  made 
within  three  days  from  date ;  otherwise  not 
allowed,  *' — ^is  not  binding  upon  the  party  for 
whom  the  work  is  done.  Id. 

14.  Notice  by  a  bailee  of  goods  to  do  work 
upon  them  for  a  reward,  together  with  a  return 
of  the  goods,  or  with  the  bill  for  the  work  done , 
containing  conditions  qualifying  his  liuhilitv 
for  defectiye  workmanship, — lacks  tlieconsid- 
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eration  necessary  to  support  a  contract,  al- 
though the  owner  accepts  the  goods  with 
knowledge  of  the  contents  of  the  notice.  Dalt 
y.  See  (N.  J.  Err.  &  App.)  51  N-  J.  L.  (22 
Vroom)  378.  5:  583 

Loss  of  property* 

15.  A  livery-stable  keeper  who  stores  a  hearse 
for  an  undertaker,  under  an  agreement  which 
does  not  expressly  specify  any  particular 
stable,  though  both  expect  that  it  will  be  kept 
at  the  main  stable,  at  which  place  only  it  is 
covered  by  an  insurance  policy,  is  not  liable 
for  the  loss  of  the  hearse  by  fire  while  stored 
in  another  stable  also  used  in  his  business, 
where  he  did  not  in  fact  know  of  tne  limita- 
tion of  the  insurance,  although  a  similar  limita- 
tion existed  in  policies  upon  his  own  vehicles. 
Bradley  y.  Cunningham,  61  Ck)nn.  485, 

16:  679 

16.  Where  engravings  and  lithographs  were 
burned  while  in  the  possession  of  the  manu- 
facturer, after  they  were  ready  for  delivery 
and  after  they  had  been  accepted  by  the  per- 
son for  whom  they  were  made,  the  latter  must 
suffer  the  loss.  Central  LitJiograpJiing  &  E. 
Co.  y.  Moore,  75  Wis.  170,  6:  788 
tSale  by  bailee. 

17.  An  innocent  purchaser  of  a  diamond  en- 
trusted by  the  owner  to  another  for  the  pur- 
pose of  exhibition  to  a  pretended  purcJiaser, 
but  immediately  pledgee! by  him  to  the  keeper 
of  a  gambling-house,  and  sold  by  the  two. 
acquires  no  title  as  against  the  owner.  Baehr 
y.  Clark,  83  Iowa,  313.  18:  717 
Claim  of  third  person. 

18.  When  property  in  the  custody  of  a  safe 
deposit  company  for  safe  keeping  and  storagt^ 
is  demanded  by  third  persons  under  color  of 
process,  it  becomes  the  duty  of  the  company 
to  ascertain  whether  or  not  the  process  requires 
a  surrender  of  the  property  ;  and  if  it  does  not, 
then  the  company  must  refuse  to  surrender  it 
and  offer  such  resistance  to  the  taking,  and,  if 
unsuccessful  in  this,  adopt  such  measures  for 
reclaiming  it,  as  a  prudent  and  intelligent  man 
would  offer  and  adopt  if  the  demand  was  made 
and  the  property  taken  by  a  third  person  under 
a  claim  of  right  without  legal  process.  Roberts 
Y.Stuyveeant  Safe  Depont  Co.  123  N,  Y.  67, 

0:  488 

19.  It  is  no  defense  to  an  action  by  the 
owner  of  property  against  a  safe  deposit  com- 
pany to  recover  for  the  loss  of  the  property, 
which  was  left  with  it  for  safe  keeping,  aud 
which  it  negligently  permitted  to  be  taken  by 
a  third  person,  that  after  it  went  into  the  pos- 
session of  such  third  person  it  was  seized  under 
legad  process  against  the  owner ;  but  if  it  can 
be  shown  that  the  owner  had  the  benefit  of  it 
by  applictition,  through  regular  legal  proceed- 
ings, upon  a  judgment  against  him,  such  fact 
wnl  go  in  mitigation  of  damages.  R>bertH  v. 
StuyvemntSafeDepoiit  Oo.VZd  N.Y.  57,  9:488 

20.  Where,  in  an  action  by  a  property- 
owner  against  his  bailee  for  negligently  pertnit^ 
ting  the  property  to  be  taken  by  a  strnusrer, 
the  defense  is  that  the  property  whs  levieil  on 
in  the  stranger's  hana  under  le^al  prorcsa 

]  against  the  owner,  plaintiff  has  a  rifi:lit  tn  spe- 
'  cfiic  findings  as  to  the  validity  of  tht^  levies 
j  and  as  to  how  far  the  property  wns  legally  ap- 
plied in  satisfaction  ot  valid  jutlgment.s 
I  against  him.  Id. 
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A  city  ordinance  having  for  its  object  the 
prevention  of  the  use  of  unwholesome  well- 
water  in  the  making  of  bread  for  public  dis- 
tribution and  consumption  may  validly  re- 
quire, as  a  means  to  that  end,  the  filling  up  of 
wells  on  premises  where  such  bread  is  m^e. 
Slate  V.  JSchiernfuer,  42  La.  Ann   11^6, 

10:  186 


BALLOTS. 

As  Evidence,  see  Evidence,  855,  866. 

As  best  Evidence,  see  Evidence,  265,  267. 

Presumption  as  to  Contents  of,  see  Evidence, 
197. 

Use  of,  in  Elections,  see  Voters  and  Elec- 
tions, 52-121. 


BALL  PLATER. 

Contract  of,  see  Contractp,  154,  155. 
Playing  on  Sunday,  see  Sunday,  4. 


BANKRUPTCT. 


1.  An  election  made  by  an  assignee  i  n  bank 
ruptcy  to  abandon  a  claim,  an  action  on  which 
by  him  is  barred  by  U.  8.  Rev.  Stat.  §  5067, 
and  his  consent  to  suit  thereon  by  the  bank- 
rupt for  his  own  benefit,  will  not  empower  the 
bankrupt  to  maintain  such  suit.  Kenyon  v. 
Wnsley,  147  Mass.  476,  1:  848 

2.  An  assignment  in  bankruptcy  prior  to  the 
Act  of  Congress  of  June  5,  18S2,  re-estab- 
lishing the  Court  of  Commissioners  of  Ala- 
bama Claims,  does  not  cover  a  claim  allowed 
by  such  commissioners  for  wa^  premiums  paid 
by  the  bankrupt  in  1863  on  vessels  insured 
against  confederate  cruisers;  and  where  the  as- 
signee prosecuted  and  collected  such  claim,  he 
holds  the  proceeds  in  trust  for  the  bankrupt. 
Kingsbury  v.  Mattocks,  81  Me.  810,      8:  460 

8.  The  discharge  of  a  judgment  debtor  in 
bankruptcy,  although  the  judj^ment has  ceased 
to  be  a  lie;i,  does  not  render  it  unavailing  for 
the  purpose  of  redeeming  the  debtor's  lands 
from  sale  under  a  piior  judgment.  Pease  v. 
Bitdiie,  182  HI  688,  8:  666 


BANKS. 

I.  Right  to  Do  Business;  Powers. 
IT.  Stockholders. 

III.  Officers  and  Agents. 

IV.  Banking. 

a.  Deposits, 

1.  In  General;  Nature  of, 

2.  BauM  Control  over;   Applica- 

tion of. 

3.  Payment  of  Cliscks;  Forgeries. 

4.  Certificate  of  Deposit. 

b.  <^Uecli<me. 

c.  Other  Tremsactions;  Discounts,  etc. 

V.  Insolvency. 
VI.  Savings  Banks. 


Banking  Business,  What  Is,   see  Coupoba 

TIONS,  28. 

Election  of  Remedy  by  Depositor,  see  Aonos 
OB  Suit,  65. 

Election  of  Remedy  for  Wrong  Aot  of  Cashier, 
see  Action  or  8un\  68. 

Receiver  of,  as  Party  to  Suit,  see  Action  or 
Suit,  105. 

Attachment  for  Outstanding  Draft,  see  At- 
taohment,  1. 

Liability  on  Cashier's  Bond,  see  Bonds,  7,  9. 

Release  of  Sureties  on  Cashier's  'Bond,  see 
Principal  and  Surety,  10-12,  17. 

Equal  Privileges  and  Immunities  as  to  Bank- 
ing Business,  see  Constitutional  Law, 
94,  95. 

Due  Process  in  Denial  of  Right  to  Do  Banking 
Business,  see  Constitutional  Law,  172. 

Powers  of  Cashier  of  Savings  Bank,  see  Cor- 
porations, 67. . 

Set-Off  By  or  Against,  see  Set-Off  and  Coun- 
terolaim,  7,  17-28,  26-29,  32. 

Custom  of,  see  Custom,  9. 

Duress  in  Application  of  Deposit,  see  Do 
REes,  2. 

Estoppel  of,  as  to  Stolen  Money,  see  Estop- 
pel, 48. 

Presumption  as  to  Deduction  from  Old  De- 
posit, see  Evidence,  207. 

Deposit  in,  bv  Administrator,  see  Exboutorb 
and  Administrators,  17. 

Garnishment  of  Shares  in,  see  Garnishment, 
11. 

Gift  of  Deposit  in,  see  Gift,  10,  11,  28-27. 

Trust  in  Deposit,  see  Trusts,  2-4,  16,  40,  41. 

Assets  of,  in  Insolvency,  see  Insolvency,  68. 

Interest  on  Deposit  in.  see  Interest,  10. 

Notice  to  Officer  of,  see  Notice,  25. 

Liability  of  Judge  for  Loss  of  Deposit,  see 
Officers.  107. 

Trustee  for  Loss  of  Deposit,  see  Trusts,  41. 

Power  as  to  Deposit  on  Dissolution  of  Firm, 
see  Partnership,  52. 

Title  of  Statute  ap  to,  see  Statutes,  49. 

Tax  on,  see  Taxes,  9,  59,  72. 

Question  for  Jury  as  to  Organization,  see 
Trial,  131. 

Question  for  Jury  as  to  Negligent  Payment 
by,  see  Trial,  218. 

As  to  Usurious  Discount,  see  Usury,  9. 


I.  Right  to  Do  Business;  Powers. 

1.  The  right  to  carry  on  the  business  of 
banking  other  than  that  of  issuing  bills  or 
paper  credit  to  circulate  as  money  is  a  common 
rignt  of  citizens  generally,  which  cannot  be 
taKen  away  by  a  statute  prohibiting  the  exer- 
cise of  such  right  except  by  corporations. 
State  V.  Seaugai  (S.  D.)  15:  477 
Bnt  see  next  case. 

2.  N.  D.  Laws  1890.  chap.  28,  §  27,  to  pro- 
vide for  the  organization  and  government  of 
state  banks,  prohibiting  all  persons  from  doing 
a  banking  business  in  tne  state  except  persons 
organized  under  the  laws  of  1890,  ia  a  proper 
exercise  by  the  Legislature  of  that  branch  of 
the  internal  police  power  of  the  state  which 
relates  to  tlie  public  safety.  State,  QoodsiU^ 
V.  Woodnianse,  1  N.  D.  246,  11:  4Sa 
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3.  N.D.  Laws  1890,  chap.  28,  §  27,  to  provide 
for  the  organization  and  government  of  State 
banks,  prohibiting  all  persons  from  doing  a 
banking  business  in  the  state  except  persons 
organized  under  the  laws  of  1890,  does  not 
contravene  either  N.  D.  Const,  art.  1,  §  l,or 
U.  S.  Const.  14th  amend.  §  1.  Id. 
See  also  Constituttonal  Law,  94,  95, 172. 

4.  A  legislative  declaration  in  an  Act,  that  a 
corporation  under  it  shall  not  be  deemed  a 
bank,  or  a  company  having  or  exercising  bank- 
ing powers,  does  not  affect  the  powers  con- 
ferred, nor  does  it  limit  the  authoritv  of  the 
corporation;  and  if  any  section  of  the  Act  in 
express  words  confers  banking  powers,  the 
character  of  the  corporation  is  to  be  determined 
thereby.  Reed  v.  People ,  Attorney- General, 
125  111.  592.  1:  884 

5.  A  banking  corporation  organized  under 
the  laws  of  N(>braska  has  no  power  to  become 
a  stocklit>Ider  in  an  insurance  company. 
Bank  of  Commerce  v. Hart ^  87  Neb.  197, 

80:  780 


II.  Stockholdebs. 
Release  of,  see  also  Corporations,  168. 

6.  The  transferable  quality  of  national 
bank  stock  as  it  is  left  by  the  statutes  of  the 
United  States  cannot  be  limited  &r  interfered 
with  by  state  legislation.  Boty  v.  Larinwre 
FirU  Nat,  Bank  (N.  D.)  17:  869 

7.  A.  transfer  of  national  bank  stock,  good 
at  common  law,  is  good  :is  to  all  parties  other 
than  the  corporation,  its  shiireholders,  and 
creditors,  under  U.  S.  Rev.  Stat,  g  5189,  mak- 
ing the  stock  transferable  on  the  books  of  the 
association.  Id. 

8.  An  unrecorded  transfer  of  national  bank 
stock  good  at  common  law  makes  the  rights 
of  the  transferee  superior  to  those  of  a  subse- 
quent attaching  creditor  of  the  transferrer 
without  notice.  Id, 

9.  Under  U.  S.  Rev.  Stat.  §  5151,  a  married 
woman  who  is  a  shareholder  in  a  national  bank 
is  liable  for  an  assessment  upon  stock  held  by 
her.  whether  acquired  by  subscription  pur- 
chase, bequest,  or  otherwise.  Witters  v.  Sowleft 
(C.  C.  D.  Vt.)  35  Fed.  Rep.  640,  1:  64 

10.  A  pledgee  of  stock  in  a  national  bank, 
who  holds  it  solely  as  collateral  security  for  a 
debt  due  from  the  real  owner  of  the  stock,  can- 
not be  held  liable  as  a  stockholder  for  assess- 
ments thereon,  when  the  name  of  such  pledgee 
as  owner  or  holder  of  the  shares  has  never  ap- 
peared upon  the  books  of  the  bank,  or  even 
upon  the  certificates  of  stock.  WeUes  v.  Lar- 
rabee  (C.  C.  N.  D.  Iowa)  86  Fed.  Rep.  866, 

8:  471 

11.  A  person  who  is  not  the  owner  of  stock 
in  a  national  bank,  and  has  no  beneficial  inter- 
est therein,  cannot  be  held  liable  for  assess- 
ments thereon  by  reason  of  the  fact  that  the 
shares  have  been  assigned  to  him  to  hold  in 
trust,  where  it  appears  upon  the  proper  books 
of  the  bank  that  he  holds  the  same  \\&  trustee. 
If  he  can  be  held  to  be  technically  a  stock- 
holder, under  U.  S.  Rev.  Stat.  ^  5151,  he 
must  be  also  held  exempt  from  liability  as 
trustee,  under  |  5153.  Id. 

12.  A  bank  is  put  upon  inquiry  as  to  the 
right  of  an  executrix  to  transfer  ettock  in  the 
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bank  to  herself  as  an  individual  by  a  proposal 
to  make  such  ti€nfser  ns  security  for  her 
indorsement  of  the  note  of  another;  and  if  the 
bank  relies  upon  the  statement  of  the  maker 
of  the  note  as  to  her  ownership,  instead  of 
consulting  the  will,  and  the  transfer  by  the 
executrix  was  unauthorized,  it  can  claim  no 
lien  as  security  for  such  indorsement  against 
those  who  are  entitled  to  the  stock  under  the 
will.    Peck  V.  Bank  of  America,  16  R.  I.  710. 

7:  886 
18.  By-laws  of  abank,  subsequently  adopted, 
that  certificates  of  its  stock  shall  be  transfer- 
able by  indorsement  and  delivery  thereof,  the 
transfer  to  be  complete  and  binding  on  the 
bank  only  when  recorded  on  its  books,  and 
which  do  not  provide  for  any  lien,  do  not 
forbid  a  contract  for  a  lien  upon  shares  to 
secure  a  loan  to  a  stockliolder, — the  lien  is  in- 
dependent of  the  by-laws.  Jennings  v.  Bank 
of  California,  79  Cal.  328,  6:  888 

14.  Statutory  provisions  as  to  the  transfer  of 
bank  stock  will  not  preclude  a  conditicm  in 
the  stock  certificates  that  the  stock  ^vi]l  not 
be  transferred  on  the  books  until  the  holder 
has  paid  all  his  debt  to  the  bank.  Id, 


III.  Officers  and  Agents. 

15.  A  national  bank  which  elects  not  to  avail 
itself  of  the  privilege  given  by  Act  of  Congress 
of  July  12,1882.  to  extend  its  corporate  exist- 
ence, may,  under  the  provision  of  tliat  Act 
extending  its  "franchise"  for  the  sole  purpose 
of  liquidating  its  affairs, exercise  all  the  powers 
originally  conferred  upon  it  which  are  appro- 
priate for  that  purpose,  among  which  is  the 
election  of  directors.  BicTiardsv,  Attleborr>uqh 
Nat.  Bank,  148  Mass.  187,  1:  781 

16.  The  qualification  of  directors  prescribed 
by  the  National  Bank  Act,that  they  shall  be  the 
owners  of  ten  shares  of  the  stock  of  the  bank 
is  not  dispensed  with  when  the  franchise  is  ex- 
tended merely  for  the  purpose  of  liquidation. 

Id. 

17.  National  bank  stock  is  not  transferable  so 
as  to  make  the  transferee  a  corporator,  after 
the  bank  has  entered  into  liquidation;  and 
hence  only  those  can  become  directors  after  * 
that  time  who  were  qualified  by  the  requisite 
holding  of  stock  when  the  bans  ceased  to  do 
business  and  commenced  liquidation.  Id, 

18.  A  bank  cashier  in  stealing  or  clandes- 
tinely appropriating  to  his  own  use  a  special 
deposit  received  by  tlie  bank  through  him  for 
gratuitous  safe  keeping  is  not  actmg  within 
the  scope  of  his  employment,  so  as  to  make 
the  bank  liable  therefor.  MercJtanttt  Nat. 
Bank  v.  OuUmartin,  88  Ga.  797,        17:  888 

19.  The  cashier  of  a  banking  corporation 
has,  by  virtue  of  hisoflioe,  no  authority  to  ac- 
cept, m  payment  and  discharge  of  a  debt  due 
the  bank,  certificates  of  the  capital  stock  of 
an  insurance  company.  BarUt  of  Commerrs 
V.  Hart,  37  Neb.  197,  80:  780 

20.  The  acts  of  ihe  directory  of  a  banking 
corporation  in  dealing  with  and  investing  thc^ 
funds  of  the  stockholders,  to  bind  the  bank 
must  be  confined  to  the  express  purposes  for 
which  the  bank  was  incorporated,  and  to  pur- 
poses incidental  thereto  in  the  necessary  con- 
duct of  its  legitimate  business.  Id, 
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21.  When,  on  the  expiration  of  its  charter 
term, a  national  bank  elecAd  to  go  into  liquida- 
tion, its  franchise  being  extendi  for  that  pur- 
pose by  force  of  the  Act  of  Congress  of  July 
12,  1882,  and,  after  its  affairs  had  been  nearly 
closed  up,  a  board  of  directors  was  elected, 
members  of  which,  required  to  make  up  the 
legal  number,  were  disqualified  by  reason  of 
not  being  holders  of  the  requisite  shares  of 
stock  when  the  bank  commenced  liquidation, 
the  election  was  invalid,  and  the  board  so 
chosen  had  no  power  to  revoke  a  submission  to 
arbitration  theretofore  entered  into  by  the 
bank.  Eicliards  v.  AtUebaraugh  Nat.  Bank, 
148  Mass.  187,  1:  781 

22.  The  validity  of  a  purchase  of  national 
bank  stock  by  the  cashier  for  the  bank  in  vio- 
lation of  U.  8.  Rev.  Stat.  S  5201,  cannot  be 
denied  by  sureties  of  the  cashier  as  a  defense  to 
an  action  on  his  bond  for  misappropriation  of 
the  stock,  since  only  the  federal  government 
can  set  up  the  invaliditv  of  that  transaction. 
Walden  NaU  Bank  v.  Birch,  180  N.  Y.  221, 

14:  811 
28.  Bank  directors  who  are  gratuitous  man- 
datories are  only  liable  for  fraud  or  for  such 
gross  negligence  as  amounts  to  fraud.    SwenU 
zel  V.  Penn  Bank,  147  Pa.  140,  15:  806 

24.  The  degree  of  care  required  of  bank 
directors  who  receive  no  compensation  for  their 
services  and  whose  principal  business  is  to 
assist  in  discounting  paper  is  not  that  which 
they  take  of  their  own  aflfairs,  but  the  ordinary 
care  of  bank  directors  in  the  business  of  a 
bank.  Id. 

25.  The  failure  of  bank  directors  to  exanune 
the  individual  ledger  of  the  bank,  which,  oy 
the  rules  of  their  bank  and  of  most  other  banks 
in  the  city,  directors  are  not  permitted  to  see 
and  in  which  alone  the  frauds  by  which  the 
bank  was  wrecked  could  be  discovered,  will 
not  make  them  liable  for  the  fraud  of  officers 
and  employes  of  the  bank.  Id. 


IV.  Bankikg. 

a.  Deposits. 

1.  In  General;  Nature  of, 

26. The  addition  to  the  name  of  the  depositor 
in  an  account  with  a  bank, of  the  words  "judire 
of  probate,  license  money,"  is  not  alone  suffi- 
cient to  make  deposits  on  such  account  special. 
Alston  V.  8taU,  92  Ala.  124,  18:  659 

1^.  A  deposit  is  not  spet'ial  by  reason  of  a 
certificate  of  deposit  showing  that  it  is  made 
to  secure  the  banker  against  a  liability  as  surety 
of  the  depositor,  where  the  la€ter  knows  that 
the  money  is  mingled  with  funds  of  the  bank; 
but  such  deposit  passes  to  the  banker's  assignee 
in  case  of  his  insolvency.  Mutual  Acei.  Asso. 
V.  Jacobs,  141  m.  261,  16:  516 

28.  A  special  deposit  is  gratuitous  if  it  be 
accepted  for  tlie  accommodaticm  of  the  deposi- 
tor, and  without  any  undertaking  by  him,  ex- 
press or  implied,  to  pay  or  do  anything  as 
compensation  or  reward  for  keeping  the  de- 
posit. Met'c/uints  Nat.  Bank  ▼.  tfutlmartin. 
88  6a.  797,  17:888 


29.  Where,  upon  a  bank's  agreement  to 
transmit  money  to  a  person  in  a  distant  city, 
plaintiff  makes  with  it  a  special  deposit  of  the 
amount  for  that  purpose,  and  receives  a  letter 
of  advice  directed  to  a  bank  in  that  city,  ta 
the  effect  that  the  latter*s  account  is  credited 
with  the  money  for  the  use  of  the  one  to  whom 
it  is  to  go,  plaintiff  may  recover  back  the  de- 
posit in  case  the  correspondent  bank  fails  be- 
fore receiving  the  letter,  which  is  returned 
with  the  amount  unpaid;  and  the  fact  that  the 
monej-  is  credited  to  the  account  of  the  cor- 
respondent bank  on  the  books  of  the  bank  of 
deposit  is  immaterial.  Cutler  y.  American 
Exeh.  Nat.  Bank,  113  N.  Y.  593,         4:  888 


2.  Banks'  Control  over;  Application  of. 


80.  A  bank  has  no  implied  authority  to  pa^ 
to  a  third  party  a  note  made  by  a  deposi- 
tor payable  at  its  place  of  business,  simply  be- 
cause he  has  funds  there  sufficient  for  that 
purpose,  in  the  absence  of  any  course  of  deal- 
mg  or  previous  instructions  so  to  apply  the  de- 
posits. Orissorn  v.  Commercial  Nat.  Bank,  87 
Tenn.  350,  8:  878 
Bnt  see  contra*  case  next  following. 

81.  A  bank  which  in  good  faith  pays  a  note 
made  bv  one  of  its  depositors,  payable  at  its 
place  of  business,  and  against  which  there  ia 
no  defense,  may  set  off  the  amount  so  paid 
against  the  balance  due  on  the  maker's  account 
although  the  payment  was  made  without  no- 
tice to,  or  express  authority  from,  him.  Bed- 
ford Bank  v.  Aeoam,  125  Ind.  584,      9:  56a 

32.  A  bank  cannot  apply  money  due  to  a 
depositor  to  the  payment  of  a  note  upon  which 
he  is  a  surety , in  the  absence  of  a  special  agree- 
ment giving  it  the  right  to  do  so.  Harrison 
V.  Han^ison,  118  Ind.  179,  4:  111 

33.  An  agreement  between  a  depositor  and 
the  bank,  authorizing  the  bank  to  charge  him 
with  the  amount  of  a  note  on  which  he  was 
surety,  although  the  actual  entry  was  not 
made  at  the  time,  and  that  the  bank  should  re- 
tain the  note  and  collect  it  for  his  benetit,  is  an 
equitable  satisfaction  of  the  note,  so  far  as  re- 
spects the  depo8itor,and  makes  it  his  property, 
and  he  is  entitled  to  the  proceeds  thereof 
when  collected  by  a  receiver  of  the  bank  after 
it  has  become  insolvent.  Id. 

34.  Where  tax  receipts  are  received  by  a 
bank  in  good  faith  as  deposits  and  credited  as 
so  much  money,  it  becomes  at  once  legally 
liable  to  the  depositor  as  for  so  much  cash  de* 
posited.     Wasson  v.  La/trib,  120  Ind.  514, 

6:  191 

35.  In  determining  the  liability  of  a  bank 
for  fraudulent  representations  as  to  solvency 
to  induce  certain  deposits,  where  this  depends 
on  the  question  whether  the  depositor  had 
checked  out  the  whole  amoimt  deposited  after 
such  representations,  the  time  of  deposit  of 
tax  receipts  is  the  time  when  they  were  deliv- 
ered and  credited  on  the  depositor's  tax  book, 
and  the  same  marked  paid  by  him  on  the  tax 
duplicate,  although  he  wasnot  credited  there- 
with on  the  books  of  the  bank  for  five  days 
thereafter.  Id. 

36.  A  bank  cannot  claim  a  lien  on  deposits 
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for  an  indebtedness  of  tbe  estate  of  the  de- 
positor upon  unmatured  notes  given  by  him 
aod  others,  when  an  action  at  law  is  brought 
bv  bis  administrator  for  the  deposits.  Oard- 
•Mf  V.  BtUing*  First  Nat.  Bank,  10  Mont.  149, 

10;  46 

37.  Where  securities  are  delivered  to  a  bank 
ipecifically  to  protect  the  banker  in  a  partic- 
ular transaction  or  series  of  transactions,  the 
bank  has  no  Hen  upon  them  for  any  other  pur- 
pose, and  cannot  assert  one  for  any  other  in- 
debtedness, whether  arising  upon  general  ac- 
count or  otherwise.  Armstrong  v.  Ohemical 
Xat,  Bank  (C.  C.  8.  D.  N.  Y.)  41  Fed.  Rep. 
234.  6:  886 

38.  The  amount  of  an  overdraft  upon  a 
bank  account  is  not  necessarily  the  sum  drawn; 
but  it  is  the  amount  drawn  less  the  amount  to 
which  the  drawer,  at  the  time,  is  entitled  to 
as  a  credit  balance  upon  his  account.         Id. 

8.  Payment  of  Checks;  Forgeries. 

39.  For  refusal  of  a  bank  to  pay  a  check  for 
want  of  funds, — especially  if  returned  through 
the  clearing-house, — although  occasioned  by  a 
mere  mistake  in  book-keeping,  more  than 
nominal  damages  may  be  given  without  any 
proof  of  actual  loss  or  damage.  Schafffier  v. 
Ehrman,  139  111.  109,  16:  184 
See  also  infra,  82. 

40.  A  check  drawn  upon  a  bank  is  an  ap- 
propriation to  the  holder,  of  the  amount  desig- 
nated in  the  check;  and  after  notice  to  the 
bank  of  the  drawing  of  the  check  the  funds 
cannot  be  drawn  out  by  the  drawer.  Fanner 
V.  Smith,  81  Neb.  107,  1 1:  688 

41.  There  is  an  implied  promise  on  the  part 
of  a  bank  to  pay  cheeks  drawn  by  its  deposi- 
tors by  whomsoever  presented,  subject  to  the 
limitation  that  the  total  amount  drawn  shall 
not  exceed  the  amount  of  the  deposits.       Id, 

42.  The  holder  of  a  check  drawn  upon 
funds  in  a  bank,  and  presented  before  such 
funds  are  otherwise  drawn  out,  may  sue  the 
bank  for  refusal  to  pay  such  check.  Id, 
Forg^ed  ehecka. 

48.  A  depositor  owes  to  the  bank  the  duty  of 
examining  his  checks  within  a  reasonable  time 
after  thev  are  returned  to  him,  in  order  to  dis- 
over  ana  give  notice  of  any  forgery.  Janin 
V.  London  &  S.  F,  Bank.  92  Gal.  14,  14:  880 

44.  A  depositor's  delay  in  returning  a  forged 
check  aent  him  by  the  bank,  which  had  paid 
it  and  charged  it  up  to  his  account,  or  in  giv- 
ing notice  of  the  forgery  after  he  discovers  it, 
w9l  not  be  a  defense  to  his  action  against  the 
bank  to  recover  the  amount  of  the  check,  un- 
less the  bank  was  injured  by  the  delay.      Id, 

46.  Where  a  bank  accepts  and  cashes  a 
check  drawn  on  a  bank  in  another  county,  to 
which  the  names  of  the  drawer  and  pavee  have 
been  forged,  without  requiring  any  identilica- 
tion  of  the  parties  to  whom  payment  is  made, 
the  bank  on  which  it  purports  to  have  been 
drawn,  and  by  which  it  is  paid  on  its  being 
transmitted  by  the  former  bank,  can  recover 
back  the  amount  so  paid.  People's  Bank  v. 
Franklin  Bank,  88  Tenn.  299,  6:  784 

46.  A  bank  which  pays  forged  checks  pur- 
porting to  have  been  drawn  bv  one  of  its  de- 
positors, to  other  banks  which  had  in  good 
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faith  advanced  money  on  them  to  the  forger, 
must,  as  between  Itself  and  the  oUier  banks, 
bear  the  loss,  especially  where  the  depositor 
lived  near,  and  the  checks  continued  to  be 
presented«and  paid  for  several  months  before 
the  forgery  was  discovered.  Deposit  Bank  v. 
Fayette  Nat,  Bank,  90  Ky.  10,  7:  849- 

Forg^ed  indorsements. 

47.  In  the  absence  of  a  course  of  dealing  or 
understanding  to  the  contrary  between  the 
parties,  the  duty  of  a  banker  is,  in  all  cases, 
to  pay  to  the  person  named  or  his  order,  where 
the  terms  of  the  check  are  such;  and  he  may 
and  should  withhold  payment  until  fully  sat- 
isfied as  to  the  genuineness  of  the  indorsement. 
Armstrong  v.  Pomeroy  Nat.  Bank,  46  Ohio  St. 
512.  6:  686 

48.  A  depositor  has  the  right  to  assume 
when  checks  are  returned  to  him  by  the  bank 
that  it  has  ascertained  the  genuineness  of  in- 
dosements  thereon.  Shipman  v.  Bank  of  the 
State  of  New  York,  V26  N.  Y.  818,      18:  791 

49.  Payment  of  checks  stolen  from  the  depos- 
itor without  negligence  on  his  part,  by  his 
clerk,  who  forged  the  indorsements  of  the 
payees'  names,  constitutes  no  defense  to  the 
bank  against  an  action  by  the  depositor  for 
its  deposit,  especially  where  the  bank  made  no 
inquiry  as  to  the  genuineness  of  the  indorse- 
ments, but  relied  upon  the  responsibility  of  the 
persons  presenting  the  checks  for  payment.  Id. 

50.  The  fact  that  the  forger  of  indorsements 
on  checks  has  made  good  the  amount  to  the 
payees  constitutes  no  defense  to  the  bank 
which  has  paid  out  money  on  the  checks,  in 
an  action  by  the  depositor  on  his  deposit 
money  founded  upon  the  checks,  where  he 
has  not  profited  by  such  payn^ent.  Id. 

51.  Where,  by  the  fraud  of  a  third  person, 
a  depositor  of  a  bank  is  induced  to  draw  his 
checK  payable  to  a  nonexisting  person  or  order, 
the  drawer  being  in  ignorance  of  the  fact  and 
intending  no  fraud,  the  bank  on  which  the 
check  is  so  drawn  is  not  authorized  to  pay  it 
and  charge  Uie  amount  of  the  account  to  its 
customer,  on  the  indorsement  of  the  party  pre- 
senting it,  although  it  appears  to  have  been 
previously  indorsed  by  the  party  named  as 
payee.  Such  Indorsement  is,  in  efiPect,  a  for- 
gery, and  the  payment  thereon  by  the  bank 
con  f el's  no  right  on  it  as  against  the  drawer  of 
the  check.  Armstrong  v.  Pomeroy  Nat,  Bank, 
46  Ohio  St.  512,  6:  685 

52.  The  entry  in  a  depositor's  bank  book, 
which  is  returned  to  him,  of  the  payment  of 
a  check  to  the  payee  named  therein,  puts  the 
depositor  under  no  obligation  to  look  to  see 
whether  the  check  was  paid  upon  a  forged  in- 
dorsement or  not.  Atlanta  Nat.  Bank  v. 
Burke,  71  Ga.  597,  8:  96 

5«S.  A  bank  depositor  is  not  precluded  from 
holding  the  bank  liable  for  cashing  his  check 
on  a  forged  indorsement,  by  the  fact  that  a 
note  and  deed  forged  in  the  same  manner  had 
been  palmed  off  on  the  depositor  himself.  Id. 

54.  The  liability  of  a  bank  to  its  depositor 
is  not  avoided  by  payment  of  money  upon  his 
check  to  a  person  who  forges  the  name  of  the 
payee.  Id, 

55.  The  genuineness  of  the  last  indorse- 
ment on  a  check  does  not  relieve  a  bank  from 
looking  to  the  genuineness  of  preceding  in- 
dorsements. Id. 
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^  Certificate  of  Depotit, 

66.  me  return  of  a  certificate  of  deposit  is 
properly  made  to  the  receiver  of  a  bank  where 
tiie  bank  has  been  closed  and  a  receiver  ap* 
pointed.    Ballard  v.  Burton,  64  Vt,  887, 

16:  664 

57.  Merely  adding  the  word  ''surety"  to  his 
signature,  by  one  who  signs  his  name  on  the 
back  of  a  certificate  of  deposit  in  order  to  in- 
duce a  depositor  to  take  such  certificate  in 
place  of  a  former  one  instead  of  withdrawing 
his  money,  does  not  prevent  him  from  bein^ 
held  liable  as  maker  instead  of  as  indorser. 

Id. 

68.  Forbearing  to  withdraw  money  from  a 
bank  for  a  reasonable  time,  although  without 
any  definite  time  agreed  upon,  is  a  sufflcyent 
consideration  for  the  signing  by  a  third  per- 
son as  surety  of  another  certificate  of  deposit 
in  place  of  a  former  one  which  is  surrendered. 

Id, 

59.  An  ordinary  deposit  slip  showing  the 
amount  of  a  deposit  in  a  bank,  although  signed 
by  the  casliier,  is  not  a  certificate  of  deposit, 
but  is  a  mere  receipt.  Union  Mills  First  Nat. 
Bank  v.  Clark,  184  N.  Y.  368,  17:  680 

b.  GoUectionK 

60.  Only  the  first  of  several  banks  succes- 
sively receiving  a  check  for  collection  is  the 
agent  of  the  payee.  Corn  Exch.  Bankv.  Far- 
mers Nat,  Bank,  118  N.  Y.  448,  7:  569 

61.  The  owner  of  drafts,  who  indorses  them 
in  blank  and  places  them  with  a  bank  for  col- 
lection, may  avail  himself  of  the  benefit  of  a 
restrictive  indorsement  placed  thereon  by  such 
bank  when  it  transmitted  them  to  its  corre- 
spondent for  the  purpose  of  effecting  such  col- 
lection. Freeman's  Nat.  Bank  v.  National 
Tube  Works  Go.  161  Mass.  418,  8:  48 

62.  A  bank  receiving  drafts  for  coUection 
merely  does  not  thereby  become  a  guarantor, 
so  as  to  be  prevented  from  seeuring  the  prior- 
ity of  a  debt  due  from  the  drawee  to  itself, 
by  attaching  his  property.  Freeman  v.  Citi- 
z&ns  Nat.  Bank,  78  Iowa,  150,  4:  488 

68.  The  sending  of  a  check  by  a  New  York 
bank  to  a  Tennessee  bank  for  eollectiun  in 
Texas  does  not  constitute  the  contract  for  col- 
lection a  Tennessee  contract.  St.  NicholoA 
Bank  v.  State  Nat.  Bank,  128  N.  Y.  26. 

13:  841 

64.  A  bank  which  has  received  for  collec- 
tion a  check  which  it  forwards  to  its  corre- 
spondent for  that  purpose  cannot  fulfill  its 
obligation  to  the  owner  by  delivering  to  him 
the  correspondent's  draft  on  a  third  person, 
drawn  and  used  for  transmitting  the  proceeds 
of  the  check,  not  to  the  owner,  but  to  itself, 
and  which  has  become  worthless  because  of 
the  insolyency  of  both  drawer  and  drawee. 

Id. 

66.  If  a  collecting  bank  surrenders  a  check 
to  a  bank  on  whicn  it  is  drawn  and  accepts  a 
cashier's  check  or  other  obligation  in  lieu 
thereof,  its  liability  to  its  depositor  is  fixed  as 
much  as  if  it  had  received  the  cash.  The 
bank  holding  the  check  for  collection  has  no 
right,  unless  specially  authorized  to  do  so,  to 
accept  anything  in  lieu  of  money.      Pitts- 


burgh Fifth  Nat.  Bank  v.  Ashi^rtJi,  123  Pa. 
212,  8:  491 

66.  Indorsing  a  draft  "For  collection"  does 
not  guarantee  the  signature  of  the  drawer  as 
between  the  indorser  and  drawee,  so  as  to  re- 
lieve the  latter  of  its  obligation  to  know^  such 
signature,  and  entitle  it  to  recover  back  the 
amount  paid  in  case  the  signature  proves  to 
be  a  forgeiy.  Northtoestern  Nat.  Bank  v. 
Bank  of  Commeree,  107  Mo.  402,  16:  108 
Title  to  paper. 

67.  The  legal  title  to  commercial  paper  in- 
dorsed *'For  collection"  passes  only  so  far  as 
to  enable  the  indorsee  to  demand,  receive,  and 
sue  for  the  money  to  be  paid.  Upon  such  in- 
dorsement the  owner  may  control  his  paper 
until  it  is  paid,  and  may  intercept  the  proceeds 
thereof  in  the  hands  of  an  intermediate  agent. 
Freeman's  Nat.  Bank  v.  National  Tube  Works 
Co.  151  Mass.  418,  8:  48 

68.  A  bank's  indorsement  of  commercial 
paper  directing  pay ment  *'for  account  of  it- 
self' does  not  imply  that  it  is  the  owner  of  the 
paper,  where  the  indorsement  of  the  bank 
from  which  its  title  was  derived  was  of  the 
same  kind.  Id. 

69.  No  title  to  a  check  on  another  bank  passes 
to  the  bank  with  which  it  is  deposited  for  col- 
lection, although  it  is  indorsed  **For  deposit" 
and  its  amount  is  immediately  credited  on  the 
depositor's  pass-book,  in  the  absence  of  some 
special  agreement  to  that  effect  or  some  prac- 
tice or  custom  equivalent  to  such  agreement. 
Hence  if  the  depositary  becomes  insolvent  be- 
fore collecting  the  dieck  it  can  acquire  no  title 
to  the  proceeds.  Beal  v.  Somerville  (C.  C. 
App.  IstO.)  6  U.  8.  App.  14,  17:  891 

70.  The  title  to  commercial  paper  payable 
on  demand,  which  is  sent  by  one  bank  to  an- 
other for  collection  and  so  indorsed,  does  not 
pass  to  the  latter  bank  prior  to  its  collection,  al- 
though it  is  accompanied  by  a  letter  stating 
that  it  is  sent  "for  collection  and  credit"  and 
its  amount  is  credited  upon  the  account  of  the 
transmitting  bank  immediately  upon  its  re- 
ceipt by  the  collecting  bank,  in  pursuance  of 
a  custom  existing  between  the  two  banks  in  re- 
gard to  their  deal i  b gs.  National  Butchers  d:  D. 
Bank  v.  Hul)beU,  117  N.  Y.  384,  7:  868 

Inflolveney  of  bank. 

71.  The  assignee  of  a  bank  holding  such  pa- 
per uncollected  takes  no  title  thereto,  and  if 
he  collects  the  same  it  is  his  duty  to  remit  tlie 
proceeds  to  the  transmitting  bauK;  and  the  fact 
that  he  has  exuended  such  proceeds  in  the 
payment  of  the  debts  of  his  assignor  in  good 
faith,  without  notice  of  the  claim  of  the  trans- 
mitting bank,  and  under  an  order  of  court  for 
the  payment  of  a  dividend  to  creditors,  is  no 
defense  to  a  suit  by  the  latter  to  recover  them. 

^  Id. 

72.  One  who  sends  a  draft  for  collection  to 
a  bank  which,  after  being  advised  by  another 
bank  to  which  it  sends  the  draft  tor  the  same 
purpose,  that  it  has  been  collected,  credits  him 
with  the  amount,  and  afterwards  becomes  in- 
solvent without  having  received  the  proceeds 
is  entitled  to  such  proceeds  from  the  collec- 
ing  bank,  as  against  the  creditors  and  receiver 
of  the  insolvent  bank.  Armstrong  v.  Boyer- 
town  Nat.  Bank,  00  Ky.  431,  9:  668 

78.  Where  a  national  bank  contracts  to  collect 

See  Index  to  Notes  Preeetftngw 
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drafts  find  checks  for  another  bank,  under 
-which  contract  H  has  the  rifht  to  mingle  the 
proceeds  of  collections  with  its  own  funds  and 
make  itself  debtor  for  the  amount,  its  insol- 
Tency  will  terminate  such  right;  and  the  pro- 
ceeds of  a  check  properly  indorsed  as  for  col- 
lection and  sent  by  it  to  a  third  bank  to  be  col- 
lected, which  is  not  accomplished  until  after 
sudi  insolvency.are  the  property  of  the  princi- 
pal bank,  and  may  be  recovered  by  it  in  a  suit 
against  such  third  bank.  Manupaetur&n  Nat. 
jS»7tkY.GontineTUalBank,14AMaas,6SS,Zie99 

74.  It  is  not  such  laches  on  the  part  of  the 
transmitting  bank  to  fail  for  sixteen  days  after 
the  recording  of  the  assignment  by  a  bank  to 
give  notice  of  its  claim  and  make  demand  upon 
the  assignee  for  the  proceeds  of  the  paper  be- 
longing to  it  as  will  bar  its  right  of  action  to 
recover  them  from  the  assignee;  especially 
where  there  was  no  reason  to  suppose  that  he 
would  use  its  mon^  to  pay  his  assignor's 
debts.  National  mUchert  db  D,  Bank  ▼. 
BtMM,  117  N.  Y.  884,  7:  868 

75.  Where  a  bank  receives  a  draft  for  collec- 
tion, with  instructions  to  wire  the  drawer  and 
await  reply  in  case  of  nonpayment,  it  is  not 
negligent  in  not  bringing  a  suit  against  the 
drawee  for  nonpayment,  where  it  telegraphs 
the  drawer  two  days  before  it  commences  an 
Attachment  suit  against  the  drawee  on  a  note 
held  by  itself,  and  receives  no  directions  to 
sue  until  after  the  levy  of  its  attachment. 
Freeman  v.  Citiuns  Nat.  Bank^  78  Iowa,  150, 

4:488 

76.  Where  money  collected  by  a  bank  for 
another  bank,  under  instructions  for  imme- 
diate return,  is  allowed  to  remain  several 
months  with  the  collecting  bank,  which  be- 
comes insolvent  without  having  made  return-, 
the  bank  for  which  the  collection  was  made 
will  not  be  considered  a  cestui  que  trust,  but 
will  be  treated  as  an  ordinary  creditor.  PAtTo- 
delphia  Nat.  Bank  v.  Dowd  (C.  0.  £.  D.  N. 
C.)  88  Fed.  Rep.  172,  8:  480 
Bioipping  payatent. 

77.  A  bank  to  which  commercial  paper  has 
been  transmitted  for  collection  will  not  be  per- 
mitted to  dispute  the  right  of  the  owner  to  stop 
payment  thereof,  although  it  has  made  credits 
or  advances  to  an  intermediate  collecting 
agent  on  account  of  the  paper,  if  the  same 
were  made  before  the  paper  had  been  col- 
lected; nor  can  such  advances  be  recovered 
i^m  the  owner  as  money  paid  for  his  use. 
F)reeman'$  Nat.  Bank  v.  Natioiwl  Tube  Works 
Co.  151  Mass.  418,  8:  48 

78.  A  bank  which  h&9  charged  up  to  the 
drawer,  canceled,  and  sent  a  draft  in  payment 
of,  a  check  received  through  the  agency  of  two 
•other  banks  which  had  successively  received 
it  for  collection,  the  latter  of  which,  not  know- 
ing that  the  former  was  not  the  owner  thereof, 
as  the  payee's  indorsement  was  in  blank,  had 
given  credit  therefor,  reserving  the  right  to 
charge  it  back  if  dishonored.and  thereupon  sent 
it  on  for  collection  and  remittance, — cannot, 
at  the  request  of  the  drawer  and  payee  of  the 
cheek,  stop  payment  of  the  draft  to  the  corre- 
spondent bank  because  the  bank  first  receiving 
the  check  for  collection  had  become  insolvent. 
The  insolvent  bank  only  is  the  agent  of  the 
payee  of  the  check,  and  the  drawee,  after  send- 
ing the  draft,  is  not  Justified  in  resisting  pay- 
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ment,  for  the  boneflt  of  such  payee,  even  as- 
suming that  he  is  entitled  to  the  proceeds 
thereof.  Corn  Exeh.  Bank  v.  Farmers  Nat, 
Bank,  118  N.  T.  448,  7: 559 

Defkalt  of  correspondeBt, 

79.  A  bank  with  which  a  customer  has  left 
for  collection  his  draft  upon  a  party  resi()ing 
at  a  distant  point  is  liable  for  the  failure 
and  default  of  a  correspondent  to  whom  it  for- 
warded the  draft  for  collection.  Streissguth 
V.  National  German  Am,  Bank,  48  Minn.  50, 

7:868 
Bat  see  contra*  case  following. 

80.  A  bank  which  receives  for  collection  a 
note  or  bill  payable  at  a  distant  point,  with  the 
understanding  thaf  such  collection  is  an  ac- 
commodation only,  or  that  it  shall  receive  no 
compensation  therefor  beyond  the  customary 
exchange,  is  not  liable  for  the  defaults  of  a 
reputable  and  suitable  correspondent  at  the 
place  of  payment  to  which  it  transmits  tho 
paper  with  proper  instruction  for  collection 
and  remittance  of  the  proceeds.  FiHonee  City 
First  Nat.  Bank  v.  Bprague,  84  Neb.  818, 

15:408 

81.  The  ezchanee  usually  charged  by  banks 
for  transmission  of  money  from  one  place  to 
another  is  not  a  sufficient  consideration  to  sup* 

Sort  an  implied  imdertaking  to  answer  for  the 
efault  of  a  correspondent  selected  to  make 
collections  for  customers  according  to  the 
course  df  business  of  banks.  Id. 

c.  Other  Transactions;  Discounts,  etc. 

See  also  Bills  and  Notes,  06. 

82.  A  bank  is  not  liable  for  the  libelous  pro^ 
test  of  a  draft  sent  for  collection  bv  a  notary 
emploved  bv  it  to  protest  negotiable  paper,  al- 
though he  IS  an  employe  and  agent  of  the 
bank.  May  v.  Jones,  88  Ga.  808,  15: 687 
See  also  supra,  80. 

88.  A  bank,  or  its  receiver,  cannot  recover 
on  a  note  nuide  for  its  accommodation  for  use 
at  the  clearing-house  upon  the  solicitation  of 
its  president,  who  was  its  sole  managing  otEL- 
cer.  Simons  v.  Fisfier  (C.  C.  App.  m  5.)  55 
Fed.  Rep.  005,  80:554 

84.  The  wrongful  appropriation  to  his  own 
use  by  the  managing  officer  of  a  bank,  of  an 
accommodation  note  to  the  bank,  or  its  pro- 
ceeds, which  was  obtained  by  him  in  the  ex- 
ercise of  his  power,  will  not  render  the  maker 
liable  to  the  Dank.  Jd. 

85.  A  bank  cannot  set  up  its  own  want  of 
legal  capacity  to  take  a  note  for  its  own  ac- 
commodation for  use  at  the  clearing-houBc,  as 
a'basis  for  the  enforcement,  of  payment  thereof 
from  the  maker.  Jd, 

86.  Absence  of  an  assignment,  or  an  assign- 
ment without  recourse,  and  the  nonaccounta- 
bility  of  the  assignor  for  the  value  of  the  note, 
are  necessary  to  make  a  transfer  of  a  note  to 
a  bank  for  value,  before  maturity  in  the  usual 
course  of  discounting,  and  without  notice  of 
any  infirmity,  a  barter  and  sale  as  distin- 
guished from  a  discount.  Nicholson  v.  New 
CastU  Nat.  Bank,  92  Ky.  251,  16: 888 

87.  The  purchase  by  a  bank  of  a  note  by  a 
lumping  trade  which  results  in  a  greater  dis- 
count than  would  be  produced  by  an  exact 
calculation  at  the  usual  rate  does  not  deprive 
the  paper  of  its  standing  as  a  bill  of  exchange* 
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if  the  circumstances  attending  the  transaction 
show  a  discount,  and  not  a  bargain  and  sale. 

Id, 

88.  The  title  of  a  note  and  its  negotiability 
are  not  affected  by  the  fact  that  a  national 
bank  discounts  it  at  a  usurious  rate  of  inter- 
est, although  the  bank  thereby  forfeits  the 
entire  interest.  Id, 

89.  A  bank  is  a  bona  fide  holder  for  value 
of  a  draft  within  the  rule  that  if  the  drawee 

gays  it  while  in  such  holder's  bands  he  will 
e  concluded  by  the  act,  although  the  draft 
proves  to  be  a  rorgery,  where  it  has  credited 
it  to  the  account  of  the  payee,  who  had  be- 
come its  customer  upon  presenting  a  letter  of 
introduction  from  another  bank  Slowing  his 
genuine  signature,  and  has  honored  his  check 
'  for  the  amount  and  indorsed  it '  *For  collection" 
and  forwarded  it  for  that  purpose,  although  the 
name  of  the  depositor  was  fictitious  and  many 
thin^  about  his  business  would  have  aroused 
suspicion  bad  it  been  investigated,  if  there  was 
nothing  about  bis  appearance  or  actions  or 
about  the  draft  itself  to  indicate  that  it  was  not 
genuine.  Nortkwestem  Nat  Bank  v.  Bank  of 
Commerce,  107  Mo.  402,  15!  108 


V.  Insolvency. 

For  Effects  on  Collections,  see  ntpra,  71,  78. 

90.  The  general  scope  of  the  duties  and 
powers  of  an  agent  appointed  under  the 
national  banking  Act,  in  place  of  a  receiver, 
are  those  of  the  receiver  and  of  all  receivers 
winding  up  an  insolvent  corporation.  MeGon' 
viUe  V.  Oilmour  (C.  G.  S.  D.  Ohio)  86  Fed. 
Rep.  377,  Is  498 

91.  Stockholders  of  a  corp|oration  who  are 
obligors  on  a  bond  guaranteeing  payment  of 
notes,  bills,  etc,  cuscounted  for  the  corpora- 
tion by  a  national  bank,  cannot  defend  against 
an  action  on  such  bond  on  the  ground  that  the 
paper  was  discounted  after  the  expiration  of 
the  corporate  existence  of  the  bank  and  an  ex- 
tension thereof  under  the  Act  of  Congress  of 
July  12, 1882, — especially  where  the  paper  dis- 
counted after  the  extension  was  merely  in  re- 
newal of  prior  notes.  NaH(nuU  Exch,  Bank 
V.  Qay,  57  Conn.  224,  4:  848 

92.  The  prohibition,  under  U.  8.  Rev.  Stat, 
g  5242,  against  transfers  by  a  national  banking 
association  after  commission  of  an  act  of  in- 
solvency or  in  contemplation  thereof,  with  a 
view  to  the  preference  of  one  creditor,  does 
not  include  a  pledge  of  its  securities  to  a  rea- 
sonable amount  to  raise  money  to  meet  an  tfii- 
expected  run,  although  the  bank  is  then  in 
fact  insolvent,  if  it  nas  not  become  reason- 
ablv  apparent  to  its  officers  that  it  will  pres- 
ently be  unable  to  meet  its  obligations,  and 
will  be  obliged  to  suspend  its  oralnary  opera- 
tions. Armstrong  v.  Ghemioal  Nat.  Bank  (C. 
C.  8.  D.  N.  T.)  41  Fed.  Rep.  284,       6:  886 

98.  The  statutory  prohibition  against  prefer- 
ences in  the  distribution  of  assets  of  insolvent 
national  banks  will  not  prevent  a  eestai  que 
trust  from  following  trust  money  held  for  lum 
by  such  bank  as  trustee,  into  any  new  invest- 
ment thereof  made  bv  the  bank,  capable  of 
identification,  but  will  prevent  its  beine  fol- 
lowed after  it  has  lost  its  identity  by  being 


mingled  with  the  funds  of  the  bank.  Phila- 
delphia Nat.  Bank  v.  Bated  {C.  C.  £.  D.  N.  C.> 
88  Fed.  Rep.  172,  8:  480 


YL  Savings  Banks. 

94.  A  savings  bank  with  power  to  receive 
mone^  on  deposit  and  to  discount  notes  has 
banking  powers,  within  the  meaning  of  111. 
Const,  art.  11,  §5,  requiring  a  statute  creating 
corporations  with  banking  powers  to  be  ap- 
proved at  a  general  election;  and  it  is  imma- 
terial whether  it  has  any  stockholders  or  not. 
BeedY.  People,  Attorney- Oeneral,  125  111.  592. 

1:  884 

95.  Speculative  dealing  in  cotton  futures  is 
not  authorized  by  a  clause  in  the  charter  of  & 
savings  bank  giving  it  power  to  buy  and  sell 
exchmige,  bullion,  bank  notes,  government 
stocks,  and  other  securities.  Jemteon  v.  Cit- 
ieens  8av.  Bank,  122  N.  Y.  185,  9:  70S 

96.  Where  brokers  purchase  and  hold  cot- 
ton futures  in  their  own  names  in  compliance 
with  the  orders  of  a  savings  bank,  there  nev- 
er being  any  delivery  of  cotton  or  other  prop- 
erty, or  transfer  of  any  title  thereto,  to  the 
bank,  it  is  not  estopped  to  set  up  the  defense 
of  ultra  viree  when  sued  for  commissions  and 
the  amount  expended  by  the  brokers  in  pur- 
chasing the  futures.  •  Id^ 

97.  Speculative  contracts  entered  into  by  a 
savings  bank  which  is  incorporated  with  the 
usual  powers  of  receiving  on  deposit  and  loan- 
ing money  and  discounting  notes,  for  the  sale 
or  purchase  of  cotton  futures,  subject  to  the 
hazard  and  contingency  of  gain  or  loss,  ar 
ultra  tires.  Id- 
tLightB  in  deposits. 

98.  Savings  banks  in  Massachusetts  do  not 
by  mere  force  of  their  relation  to  their  depos- 
itors, under  the  statutes  of  that  state,  under- 
take absolutel  V  to  pav  depositors  in  full  at 
all  events.    Their  imdertaking  is,  in  effect,  to 

Say  each  depositor  in  full,  with  his  divi- 
ends,  provided  the  assets  are  sufficient;  and 
if  not  sufficient,  then  to  pay  each  one  his  pro- 

Sortionate  share.  Zmoitv.  Lynn8af>.  Imt.  148 
[ass.  286,  It  78& 

99.  Losses  sustained  by  a  savings  bank  may 
be  deducted  by  its  officers  from  the  deposita 
pro  rata;  and  if  a  depositor  accepts,  without 
objection,  the  balance  found  due  him  after 
such  deduction,  as  a  settlement  and  payment 
of  his  deposit,  he  is,  in  the  absence  of  fraud, 
bound  thereby.  Id.. 

100.  Failure  of  a  depositor  in  a  saving^ 
bank  who  sent  his  deposit  by  letter,  to  assent 
to  the  by-laws  by  sulracribing  his  name  in  a 
book  kept  for  Uiat  purpose,  will  not  prevent 
him  from  being  deemed  to  have  assented  to 
them,  where  he  retains  a  deposit  book  in  whid^ 
such  by-laws  are  printed.  Oifford  v.  But- 
landSav.  Bank,  68  Vt  108,  11:  704 

101.  Payment  of  a  savings  bank  deposit  to 
the  wrong  person  on  his  presenting  the  deposit 
book  claiming  to  be  the  depositor  and  giving 
correct  answers  as  to  the  mode  of  deposit, 
which  was  by  letter,  where  tne  depositoris  un— 
known  at  the  bank  and  has  not  given  notice  oT 
the  loss  of  his  book,  will  not  make  a  bank  lia- 
ble to  the  latter,  where  the  bv-laws  require  the- 
deposit  book  to  be  produced  in  order  to  dravr 
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the  money,  and  that  Immediate  notice  of  its 
]o88  must  be  given,  and  expressly  deny  respon- 
sibility for  loss  by  payment  to  the  wrong  per- 
son if  such  notice  has  not  been  given.  Id. 
1Q3.  Active  vigilanoe  to  detect  fraud  and  for- 
gery is  due  by  sayings  bank  officers  to  a  de- 
positor on  payinff  the  deposit  to  one  presenting 
the  iMSB-book,  although  the  by-laws  provide 
that  the  bank  will  not  he  responsible  for  fraud 
in  presenting  the  bank-book  and  drawing  the 
money,  where  they  also  require  its  presentation 
by  the  owner,  or  his  agent  daly  constituted  by 
a  writing  signed  and  acknowledged,  as  a  con- 
dition of  payment.  £ummei  v.  Oermania  Sav, 
Bank,  127  N.  T.  488,  18:  786 

103.  A  savings  bank  pass-book  is  not  a  nego- 
tiable instrument,  either  by  itself  or  in  connec- 
tion with  an  order  signed  by  the  depositor 
directing  payment  to  a  third  person  or  bearer; 
nor  can  it  be  made  so  by  contract.  The  account 
may  be  transferred,  bat  the  assignee  takes  it 
subject  to  the  equities  and  defenses  between 
the  original  parties,  in  the  absence  of  facts  cre- 
sting an  estoppel.  MeCaskiU  v.  Oonnectieut 
Sav.  Bank,  00  Conn.  800,  18:  787 

104.  The  entry  by  a  savings  bank  of  a  credit 
Id  a  pass-book  will  not  estop  it  from  denying 
that  a  deposit  was  made,  as  against  an  assignee 
of  the  account,  where  the  entry  was  procured 
by  fraud,  and  the  bank  made  it  without  know- 
ledge of  the  material  facts  or  any  intention 
that  the  representation  should  be  acted  on, — 
especially  where  the  assignee  id  not  a  bona  flde 
holder.  Jd. 
Tmsis. 

105.  No  trust  can  be  implied  from  a  mere 
deposit  in  a  savings  bank  by  one  person  in  the 
name  of  another.  Beaver  v.  Beaver,  117  N. 
T.  421,  6:  408 

106.  A  savings  bank  pass-book  showing  a 
dqwalt  "in  aocount  with  John  White  for 
Ptiaifa^h  White,"  after  the  death  of  both  per- 
8011%  gfyes  to  the  representatives  of  the  latter 
a  rl^t  to  the  money.  linoler  v.  BotDery  Sao, 
Bofik,  118  N.  Y.  450,  4:  145 

107.  Payment  by  asavings  bank  of  a  deposit 
on  aooount  of  one  person  in  trust  for  another, 
lotibe  depositor's  administrator^  is  good  and 
effectual  to  discharge  the  savings  bank,  in  the 
absenoe  of  any  notioe  from  the  beneficiary, 
where  the  by-laws  of  the  bank  authorized  by 
law  proyided  for  payment  on  the  death  of  a  de- 
positor to  his  legal  representatives.  Sclduter 
y.  Rnoery  Sao.  Bank,  117  N.  T.  125,  5:  541 
JAaMUktj  of  oflloera. 

108.  Directors  of  savings  banks  are  personally 
responsible  for  frauds  and  losses  resulting  from 
gross  neg^igenoe  and  inattention  to  the  duties 
of  their  tmst.  ManhaU  y,  FUrmen  db  M.  Sav, 
Bank,  85  Va.  676,  8x  534 

109.  Where,  instead  of  meeting  every  week, 
as  leqoired  by  their  by-laws,  the  directors  of  a 
sayings  bank  met,  in  some  years,  but  once  or 
twice,  and  never  caused  the  books  of  the  bank 
to  be  examined,  or  caHed  for  a  statement  of 
their  aoooonts  with  other  banks,  while  their 
yanlti  and  cash  drawer  were  emptied  bv  illegal 
abilncticHM  and  insolyent  loans;  and  wmle 
one  of  them  was  president  of  an  insolvent  rail- 
road company,  and  knew  its  condition,  and 
secuied  bunaelf ,  its  notes  to  the  bank  for  n 
large  som  were  allowed  to  become  worthless, 
— i3thou|^  there  was  nothing  to  show  dishon- 
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esty  or  bad  faith,  they  were  held  guilty  of  such 
negligence  as  nfiade  them  liable  for  losses  to 
depositors,  occasioned  by  the  insolvency  of  the 
bank.  Id, 
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Power  of  Majority  of  Church,  see  Rbltgioub 

SoCiBTUCB,  18, 19. 


BARBED  WIRE. 

See  Fbncxb,  7. 


Contract  to  Restrain  Business  of,  see  Con- 
tracts, 239. 
Work  of,  on  Sunday,  see  Sunday,  14. 


BARN. 

As  a  Fixture,  see  Fixturbs,  15. 


BASEBALL. 

Playing  on  Sunday,  see  Sunday,  4. 
Contract  of  Player,  see  Contracts,  154, 155. 


BASTARDT. 


Service  by  Publication  in,  see  Judokbnt,  18. 
Form  of  Judgment  in,  see  Judomknt,  16. 
Libelous  Charge  of,  see  Libbl  and  Slander, 

14. 
As  to  Legitimation  of  Child,  see  Parent  and 

Child,  9-11. 

1,  If  the  putative  father  of  a  bastard  child  is  a 
resident  of  the  state,  the  mother  can  institute 
proceedings  against  him  under  the  Kansas  stat- 
ute, eyen  u  the  mother  and  efaild  are  residents 
of  another  state.  Mbare  v.  StcUe^  Vernon,  47 
Kan.  779,  17:714 

9.  The  penalty  incurred  by  a  person  con- 
victed in  a  bastardy  proceeding,  under  8.  C. 
Qen.  Stat,  gg  1579  et  eeg„  on  fiilure  to  enter 
into  a  recognizance  for  the  support  of  the  bas- 
tard child,  1s  not  a  "debt,"  witnln  the  meaning 
of  a  constitutional  provision  against  imprison- 
ment for  debt    StaU  y.  BretMTt  88  S.  C.  268, 

10:  868 

8.  A  Judgment  on  conviction  of  bastardy 
does  not  authorise  perpetual  punishment  be- 
cause it  directs  execution  for  |S6  annually  as 
for  a  penalty  on  default  of  the  required  reccM^- 
nisance,  and  confinement  upon  execution  in 
Jail  until  payment  is  made  in  case  the  execu- 
tion be  returned  nmiia  bona  as  in  a  oa.  sa.,  since 
the  accused  is  entiUed  to  the  privileges  of  in- 
solvent debtors.  Id, 
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BATHINQ  RBttORT— BENSVOLBNT  BOCIBTlEa 


BATEOKG  BESORT. 

One  mainiaining  a  bathing  resort  on  the  shore 
of  a  natural  body  of  water,  to  which  he  inviUti 
the  public,  must  use  reasonable  care  to  keep  the 
bottom  nnder  the  section  of  water  which  the 
bathers  use  free  from  everythinff  which  misht 
injure  their  feet,  failure  to  do  wnich,  resuldng 
in  hijury,  is  actionable  negligence.  Boif€$  ▼. 
Uftion  P.  R  Co.  8  Utah,  898,  18:  500 


Sale  of,  to  Keeper  of  Unlawful  House,  see 

Contracts,  188. 
Judicial  Notice  of,  see  Eyidsnos,  46,  47. 
As  Intoxicating,  see  iNTOxxcATwa  LiquoBS, 

27,  28. 


BENEVOLENT  SOCIETIES. 

Expulsion  of  Members,  see  Asbociations,  10, 

11. 
Gift  to,  see  Gift,  7. 
Insurance  by,  see  Insxtbancb. 

1.  A  subordinate  lodge  duly  incorporated 
under  state  laws  cannot  be  deprived  of  the 
possession  and  control  of  property  belonging  to 
it.  by  the  grand  lodge  of  the  order  with  which 
it  is  connected.although  under  the  constitution 
of  the  order  it  has  been  suspended  by  the  grand 
lodge.  Merria  Lodgei  No.  S99,  L  0.  G.  T,  v. 
miiUHnih,  78  Cal.  166,  8:  841 
See  also  Associations. 

2.  A  benevolent  and  social  organization  hav- 
ing also  in  view  the  protection,  benefit,  and 
welfare  of  its  members  in  their  various  em- 
ployments, is  in  no  sense  a  partnership.  Brown 
V.  Stoerkel,  74  Mich.  269,  8:  480 

8.  Minors  are  not,  merely  because  of  their 
minority,  disqualified  trom  becoming  members 
of  mutual  benefit  societies,  in  the  absence  of 
any  statute  on  the  subject;  and  their  admisdon 
is  not  such  a  violation  of  the  policy  of  the  law 
as  will  subject  such  a  society  to  dissolution. 
Chicago  Mut,  L.  L  Amo.  v.  Hunt,  127  III  257, 

8:  649 

4.  A  statute  authorizing  the  Grand  Lodge 
Independent  Order  of  Odd  Eellows  to  establish 
subordinate  lodges,  and  providing  that  such 
lodges  may  hoU  title  to  property,  does  not 
delegate  power  to  create  cori>orations;  and  such 
subordinate  lodsres  do  not  become  corpora- 
tions. HeUkeU  v.  Chicaaaw  Lodge  No,  8,  87 
Tenn.  668,  4:  690 

5.  Where  the  Grand  Lodge  Independent  Or- 
der of  Odd  Fellows  is  authorized  by  statute  to 
establish  subordinate  lodges.such  a  subordinate 
lodge  organized  under  a  charter  from  the 
grand  lodge,  having  a  continuous  personality 
and  officers  representing  it,  and  being  clothed, 
by  the  Legislature  with  power  to  hold  proper-| 
ty,  is  sucA  a  legal  person  as  is  capable  of  hold-i 
Incr  and  administering  a  trust  gennane  to  the 
purposes  of  the  order.  Id. 

6.  A  person  to  whom  all  the  members  of  | 


a  local  assembly  of  the  Knights  of  Labor  in 

good  standinff  have  executed  an  assignment  of 
iieir  right,  title,  and  interest,  can  maintain  an 
action  to  recover  money  paid  in  by  members 
of  the  assemblv  on  the  lormation  oi  a  prelimi- 
nary organization  preparatory  to  forming  such 
local  assembly,  with  the  intention  that  the 
mon^  80  contributed  should  be  used  as  initia- 
tion fees  in  the  assembly  to  be  formed  as  a 
successor  to  the  first  association,  when  the  de- 
fendants, who  were  the  treasurer  and  one  of 
the  trustees  of  the  first  association,  refuse  to 
give  it  up.    Broum  y.  8torka,  74  Mich.  269. 

8:  480 
ConatltatloB  and  bj-laws. 

7.  The  articles  of  agreement  of  a  benevo- 
lent association,  whether  called  a  constitution, 
charter,  by-laws,  or  any  other  name,  consti- 
tute a  contract  between  tlie  members,  which 
the  courts  will  enforce,  if  not  immoral  or  con- 
trary to  public  policy  or  the  kw  of  the  land. 

8.  A  constitution  of  a  voluntarr  association 
or  a  corporation,  which  is  created  by  itself,  is 
nothing  more  than  a  by-law  under  an  inappro- 
priate name.  Supreme  Lodge  KnigkU  of  Py- 
thiqe  V.  Knight,  117  Ind.  489,         .     8:  409 

9.  Where  a  change  is  regularly  made  in 
the  by-laws  of  a  benefit  society,  and  the  mo- 
'Jve  which  influences  the  change  is  an  honest 
one,— to  promote  the  welfare  or  the  society,— 
and  the  members  are  all  given  an  opportunity 
to  avail  themselves  of  the  change,  no  actiona- 
ble wrong  is  done  the  members  or  their  bene- 
ficiaries. Id, 

10.  A  person  who  becomes  a  member  of  a 
benefit  society , the  constitution  of  which  makes 
a  clear  reservation  of  the  right  to  amend,  is 
bound  to  take  notice  of  the  existence  and  ef- 
fect of  that  reserve  oower.  Id, 
Irreoriilaritlea;   oissolatloia* 

ll.The  use  of  advance  mortuary  assessments 
to  pay  current  expenses  is  such  a  violation  of 
law  as  will  warrant  thediEBolution  of  a  mutual 
benefit  society,  where  the  statute  pro^des  that 
no  part  of  the  funds  collected  for  the  payment 
of  death  benefits  shall  be  applied  for  any  other 
purpose.  Chicago  Mut.  L.  L  Auo,  y.  Huni, 
197111.  857,  8:  549 

12.  It  is  a  breach  of  oflldal  duty  for  the  offi- 
cers of  a  mutual  benefit  society  to  fail  to  keep 
correct  and  intelligible  books  of  account,  wheth- 
er such  failure  results  from  design,  carelenness, 
or  want  of  skill.  Id. 

18.  Limiting  and  perpetuating  the  adminis- 
tration of  the  society  in  the  hands  of  the  man- 
ager and  secretary,  by  means  of  a  system  of 
blank  proxies  unadvisedly  signed  by  applicants 
for  membership,  is  a  violation  of  the  provision 
of  the  statute  requiring  the  affairs  of  mutual 
benefit  societies  to  be  managed  by  not  less  than 
five  trustees.  Id, 

14.  A  promise  to  members  to  refund  to  them, 
at  the  expiration  of  a  certain  period,  sll  the 
reserve  fund  to  which  they  would  be  equita- 
bly entitled,  is  a  violation  of  the  statutory 
prohibition  against  the  receipt  by  members  of 
mutual  benefit  societies  of  any  money  as  profit. 

Id. 

15.  The  creation  of  a  tontine  reserve  fund  to 
be  distributed  among  pOTsistent  members  after 
a  certain  period,  out  of  moneys  collected  for 
death  benefits,  is  a  violation  of  the  statute  whicli. 
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requires  such  moneys  to  be  devoted  to  payment 
of  death  benefits  only,  and  will  warrant  a  dis- 
solution of  the  society.  Id. 

16.  Numbering  certificates  of  membership 
much  higher  than  the  actual  number  issued 
operates  as  a  fraud  upon  those  becoming  mem- 
bers in  reliance  upon  such  false  numbers,  and 
is  an  improper  practice,  whether  or  not  done 
with  an  actual  intent  to  deceive  and  defraud. 

17.  A  proceeding  to  diissolve  a  mutual  bene- 
fit society,  or  to  remove  its  officers,  for  failure 
to  make  proper  reports  or  for  improperly  con- 
ducting its  business,  instituted  under  ifl.  Act 
1888,  g  10,  is  not  a  criminal  prosecution  within 
the  meaning  of  SL  Const,  art.  6,  §  83,  which 
requires  criminal  prosecutions  to  be  carried  on 
"in  the  name  and  by  the  authori^  of  the  Peo- 
ple of  the  State  of  Illinois,"  but  is  a  dvU  pro- 
ceeding to  protect  property  rights,  and  may  be 
brought  in  equity  bv  the  attorney-general  in 
his  own  name.  Id. 

18.  Jurisdiction  to  decree  the  dissolution  of 
a  ccffporation  may  be  conterred  upon  courts  of 
equity  by  statute;  and  such  Jurisdiction  U  so 
conferred  bv  the  Illinois  Act  of  1888  (1  Starr  & 
C.  Stat.  ld&)  in  reference  to  mutual  benefit 
societies.  Jd. 


Levy  on,  see  Levy  akd  Seizure,  4. 


BEST  AND  8ECONDART 

DENCE. 

See  SviDKNOB,  III. 


BVI- 


BETTINO. 


See  also  Hobse  Race. 

1.  Honey  deposited  with  a  stakeholder  as  a 
wager  on  a  foot  race,  by  one  who  knows  that 
the  race  is  to  be  bogus  and  has  been  fixed  in 
advance,  may  be  recovered  by  him  on  demand 
before  the  race  has  been  run.  Bernard  v. 
Tajflor,  28  Or.  416,  18x  859 

2.  Wagers,  being  inconsistent  with  the  es- 
tablished interests  of  society  and  in  conflict 
with  the  morals  of  the  age,  are  void  as  against 
public  policy.  jd. 


BIBLE. 

Judicial  Notice  of,  see  Evidence,  45. 
Reading  in  Schools,  see  Schools,  84-86. 


BICTCLES. 


Assault  by  Use  of,  see  Assault  and  Battery, 

a 

Presumption  as  to  Regulation  of,  see  £vi- 

DSNOB,  57. 

1.  A  bicycle  is  a  cairiare  or  a  vehicle  with- 
fai  the  meaning  of  R  I.  Pub.  Stat.  chap.  66, 

Index  to  If eiea  Preeedlay. 


§  1,  requiring  every  person  traveling  with 
any  carriage  or  other  vehicle,  on  meeting  any 
other  person  so  traveling  on  any  highway  or 
bridge,  to  pass  on  the  right  of  the  centre  of 
the  traveled  part  of  the  road.  J^ate  v.  Collins, 
16  R.  I.  871.  8:  894 

2.  An  ordinance  forbidding  the  use  of  bicy- 
cles on  that  part  of  a  public  street  devoted  to 
the  use  of  vehicles  is  void  as  against  common 
right    Swift  ▼.  2bp0X»,  48  Kan.  671,  8:  778 

8.  An  ordinance  making  it  unlawful  to  ride 
upon  any  Ucycle  or  velocipede  upon  any  side- 
walk within  the  city  of  Topeka,  Kansas,  or 
across  the  Kansas  Kiver  bridge,  will  not  be 
construed  to  forbid  riding  on  Uiat  part  of  the 
bridge  used  for  other  vehicles,  as  such  a  con- 
struction would  render  the  ordinance  void.  Id. 

4.  A  rule  or  by-law  forbidding  any  person  to 
ride  a  bicvcle,  tricycle,  or  velocipede  over  a 
public  bridge  is  within  the  aiKbority  granted 
to  county  commissioners  by  statute  to  "make 
reasonable  rules  and  regulations  for  the  use  of 
said  bridge."    TunlUyY.  Perkins,  77  Md. — . 

19:  688 

5.  A  sidewalk  is  intended  for  the  use  of  pe- 
destrians, and  a  person  on  a  bicycle  makes  an 
unlawful  use  or  it  when  he  rides  or  drives 
his  bicycle  along  it  longitudinally.  Mercer  v. 
Corbin.  117  Ind.  450,  8:  881 


BID. 

Contract  as  to,  see  Comtracts,  146. 
Validity  of  Contract  Affecting,see  Contracts, 
192,  198. 


Testimony  of  Husband  and  Wife  as  to,  see 

WiTMSSSBS,  8. 

1.  Contracting  a  bigamous  marriage  in  one 
state  cannot  be  made  a  crime  in  another  state 
which  can  be  punished  in  the  latter,  in  the  ab- 
sence of  any  illegal  cohabitation  there,  al- 
though the  persons  come  within  the  state. 
State  V.  OutshaU,  110  N.  C.  588,        16:  180 

d.  Cohabitation  within  the  state  under  a 
bigamous  marriage  contracted  in  another  state 
is  not  punishable  under  N.  O.  Code,  §  988, 
which  attempts  to  make  it  a  crime  to  contract 
a  bigamous  marriage  in  another  state.         Id. 


BILL  BOARD. 


A  penal  ordinance  prohibiting  any  bill  board 
or  other  structure  for  adver&ing  purposes, 
unless  its  distance  from  a  street  or  sidewalk 
exceeds  ita  height  by  at  least  5  feet,  is  unrea- 
sonable and  invalid.  Oravjford  v.  Topeka 
51  Kan.  — ,  80:  698 


BILL  OF  EXCEPTIONS. 

On  Appeal,  see  Appeal  and  Errob,  46,  47. 
On  Certiorari,  see  Certiorari,  12. 
As  Evidence,  see  Evidbncb,  812. 
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BILLS  AND  NOTES,  L  ft. 


BILLS  Ain>  KOTES. 


L  Nature  ;  Rbquisitbs  and  Validity. 

a.  In  General, 

b.  Contiideraitum^ 

c.  Negotiability, 

n.  Acceptance. 

III.  Indobsembnt  and  Transfbbb. 

IV.  Presentment;  Demand;  Notice;   Pro- 

test. 

V.  Rights  op  Transferees. 

a.  Extent  of  Rights  and  Protection  Oen- 

eraUy. 

b.  W7io  are  Protected  ae  Bona  Fide  Pur- 

ehasei'8. 

VI.  Actions  and  Defenses;  Maturity. 

Alteration  of,  see  Alteration  of  Instru- 
ments, 7-18. 
Recovery  of  Advance  PaymcDt  of  Interest, 

see  Assumpsit,  18. 
Attachment  for,  see  Attachment,  1. 
Vididity  of  Stipulation  in,  for  Attorneys'  Pees, 

see  Attorneys'  Fees,  6-14. 
Rights  of  Bank  as  to,  see  Banks,  82-89. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

28-33,41-48. 
lUegaUty  of,  for  "Wager  Contracts,  see  Con- 
tracts, 220. 
Of  Corporation,  see  Corporations.  65,  81. 
Liability  of  Directors  upon,see  Corporations, 

139, 140;  Principal  AND  Agent,  35-40. 
Damages  for  Conversion,  see  Damages,  189. 
Delivery  of,  in  Escrow,  see  Escrow,  3,  4. 
Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,  69,  110,  218-225,  244-246. 
Presumption  of  Payment  by,  see  Evidence, 

250. 
Preliminary  Proof  of,  see  Btidencb,  276. 
As  Evidence,  see  Evidbnob,  844, 845. 
Parol  Evidence  as  to,  see  Eyidbncb,  400-414, 

416,  417. 
SuflSciency  of  Evidence  of  Protest,  see  Evi- 

dencb,  831. 
Stay  of  Execution  on  Judgment  for  Maker, 

see  Execution,  2. 
Forgery  of,  see  Forgery,  2. 
Fraud  in  Respect  to,  see  Fraud  and  Fraudu- 
lent Conveyances,  12-16,  22. 
Gift  of,  see  Gift,  8,  9. 
Guaranty  of,  see  Guaranty,  5-8, 14. 
Made  by  Married  Woman,  see  Husband  and 

Wife,  47, 48. 
By  Indians,  see  Indians,  2. 
Interest  on,  see  Interest,  1, 2,  44.  45. 
Effect  of  Judgment  as  to,  see  Judgment,  81. 
For  Warrant  of  Attorney  in,  see  Judgment, 

5.21. 
Limitation  of  Action  on,  see  Limitation  of 

Actions,  32. 
Action  on  Lost  Note,  see  Lost  Instrument. 
Powers  of  Partners  as  to,  see  Partnership, 

19-23. 
For  Effect  of  Payment   to   One  Wbo  has 

Transfenred  Paper  after  Maturity,    see 

Payment,  15a. 
Application  of  Payments  on,  see  Paymbnt, 

18-21. 
Flea  on,  see  Plbading,  181. 
Days  of  Grace  Ending  on  Sunday,  see  Timb, 

10. 
Usury  in,  see  Usury,  2.  8. 


Surety  on,  see  Prii^cipal  and  Surety,  8,  18, 

Individual  Liability  on  Paper  made  by  Agent, 
see  Principal  and  Agent,  35-40. 


I.  Natubb;  Rb(2ui8itbs  and  Validity. 
a.  In  Oenerak 

1.  The  fact  that  the  bank  at  which  a  note 
is  made  payable  is  itself  the  payee  does  not 
take  the  note  out  of  the  operation  of  a  statute 
which  makes  notes  payable  to  order  at  banks, 
within  the  state  inland  bills  of  exchange.  J)e 
Pauw  V.  Bank  of  8alem,\2%lii^,  553,  10:  46 

2.  That  an  instrument  may  be  a  promissory 
note  it  must  contain  on  its  face  an  express 
promise  to  pay  money.  Hence  an  instrument 
in  the  following  form:  "I.  O.  U.  the  sum  of 
$17.05  for  value  received^"  signed  by  the  maker, 
is  not  a  promissory  note.  Bay  y.  Booke^  151 
Mass.  115,  7;  898 

3.  A  draft  for  money  drawn  on  a  bank, 
payable  at  a  day  subsequent  to  its  date  and  to 
the  date  of  its  issue,  is  not  a  "  check,"  but  is  a 
''bill  of  exchange"  and  entitled  to  grace. 
Harrison  v.  NicoUet  Nat,  Bank,  41  Minn.  48^, 

5:  746 

4.  The  rule  that  a  negotiable  instrument 
mmle  payable  to  a  fictitious  person  or  order  is, 
in  effect,  an  instrument  payable  to  bearer,  ap- 

f>lies  only  where  it  is  so  made  with  the  know- 
edge  of  the  party  making  it,and  does  not  apply 
where  the  maker,  supposing  the  payee  to  be  a 
real  person,  and  intending  payment  to  be  made 
to  such  person  or  his  order,  is  induced  by  the 
fraud  of  another  to  draw  it.  Amutrong  v. 
Pomeroy  Nat.  Bank,  46  Ohio  St.  512,    6:  686 

5.  A  negotiable  paper  note  made  payable  to 
a  fictitious  person  una  negotiated  by  the  maker, 
which  is  given  the  same  validity  as  against  the 
maker  and  all  persons  having  knowledge  of  the 
facts  as  if  payable  to  bearer,  by  N.  i.  Rev. 
Stat.  768,  §  5,  includes  only  paper  made  with 
knowledge  that  the  payee  is  fictitious,  and  does 
not  include  paper  made  by  one  who  supposes 
the  payee  to  be  a  real  person  and  which  is 
fraudulently  negotiated  by  a  third  person  with- 
out the  maker's  fault.  Shipman  v.  Bank  of 
t/icBankofNew  York,  126N.  Y..  318  18:  79*1 

6.  A  note  payable  to  "the  estate'*  of  a  cer- 
tain person  deceased,  or  order,  is  not  invalid 
as  a  promissory  note  for  want  of  a  sufficiently 
definite  payee.  Shaw  v.  Smith,  150  Mass.  166, 

6:  848 

7.  A  note  payable  '^thirty  days  after  death" 
may  be  a  valid  instrument.  Uamtoright  ▼. 
Ch^ay,  127  N.  T.  92,  18:  846 

8.  A  stipulation  on  the  face  of  a  promissory 
note,  that  it  is  elven  to  secure  the  payment  of 
a  church  debt,  does  not  make  the  instrument  a 
contract  of  guaranty  on  which  liability  is  con- 
tingent on  default  of  the  principal  debtor. 
Olainin  y.  Eiterly  EofrteeUng-Mach.  Go,  118 
Ind.  873,  3:  863 

9.  A  promissory  note  is  not  delivered  so 
that  it  can  l)ecome  valid,  even  in  the  hands  of 
a  bona  fide  purchaser,  where  the  maker  sinis 
his  name  to  it  through  fear  of  violence,  ana  it 
is  snatched  up  as  soon  as  signed  and  carried 
away  against  his  will.  Pamer  t.  Poor,  121 
Ind.  135,  6s  469 

See  Index  to  Ri 
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10.  A.  note  giren  as  a  forfeit  in  case  of  the 
Donperformanoe  of  a  parol  contract  for  the  sale 
of  land  void  under  the  Statute  of  Frauds  is  it- 
«lf  void.    Kraak  v.  Fne$.  10  Mackey,  — » 

18:  148 

b.  CoTuideration. 


11.  A  promissory  note,  although  non-nego- 
dable,  need  not  express  any  consideration. 
CarnvmgJU  v.  Gray,  127  N.  Y.  92,    18:  845 

12.  Indulgence  to  a  debtor  by  extending 
the  time  for  payment  for  a  certain  period  is  a 
valoable  consideration  for  a  note  for  the  same 
debt,  as  against  a  sure^  on  the  note.  'Fmoler 
T.  Aaen^2  S.  G.  229,  7:  745 

18.  An  English  patent,  if  regular  in  form  and 
in  existence  as  a  document,  is,  by  force  of  the 
English  decisions,  sufficient  consideration  to 
support  a  promissory  note  made  in  Massachu- 
setts, even  although  the  patent  is  in  fact  inval- 
id for  want  of  novelty,  and  notwithstanding 
the  fact  that,  under  the  Massachusetts  deci- 
sions, a  note  ^ven  for  an  invalid  United  States 
patent  is  without  consideration.  Oliemical 
Electric  LiglU  db  P.  Ca,  v.  Howard,  148  Mass. 
352,  8:  168 

14.  In  the  absence  of  a  statute  in  direct 
terms  prohibiting  speculative  or  wager  con- 
tracts and  declaring  them  unlawful,  or  ex- 
pruslv  declaring  i)Tomissory  notes  growing 
ont  01  such  transactions  inviJid,  to  make  such 
notes  invalid  in  the  hands  of  one  who  ad- 
vanced money  thereon  to  be  used  in  such  trans- 
actions, it  is  not  enough  to  show  that  the 
lender  knew  the  borrower's  purpose;  there 
must  be  also  a  participation  in  the  illegal  or 
immoral  purpose.  Stmdheim  v.  OUbert,  117 
Ind.  71,  5:  438 

15.  A  note  given  in  part  satisfactioQ  of  a**red 
line  wheat  note"  which  was  void  for  fraud  and 
failure  of  consideration  is,  if  unsupported  by 
any  other  consideration,  itself  void  in  the  hanaa 
of  the  orighial  payee  or  of  an  indorsee  with 
notice.    HutU  v.  Sumsey^  ^  Mich.  186. 

9:  674 

c  NegcHabiUtiy. 


16.  To  renc^r  a  note  negotiable  under  the 
law  merchant,  the  amount  to  be  paid  at 
maturity  must  be  ascertainable  by  the  face  of 
the  note  without  resort  to  evidence  d$hoT9  the 
instrument.  Winiaor  Sae,  Bank  v.  McMahon 
(C.  C.  8.  D.  Iowa)  88  Fed.  Rep.  288,   8:  198 

17.  Cert&inty  astothepayorandpi^ee,  the 
amoant  to  be  paid,  and  the  terms  or  payment, 
is  the  essential  quality  of  a  negotiable  promis- 
sory note;  and  that  certainty  mu^t  continue 
imtfl  tbe  obligation  la  discharged.  Hetfeler  v. 
Canuioek,  1  S.  D.  188,  8:  898 

18.  A  note  payable  to  a  cestain  person  **^  al, , 
or  otder,"  is  not  n^;otiable,  because  of  uncer- 
tainty as  to  the  unnamed  payees.  This  rule  is 
not  changed  by  Iowa  Code,  g  2085,  making  an 
instrament  promising  to  pay  money  or  property 
(o  another  negotiable  if  such  is  the  manifest 
intent  of  the  maker.  Qordan  v.  Afutm'^nn 
8S  Iowa,  224,  18:488 

19.  A  statement  or  recital  in  a  note  that  it  is 
given  for  the  privilege  of  hanging  advertising 


signs  in  street  cars  for  three  months  from  a 
certain  subsequent  date  will  not  destroy  its  ne- 
gotiability. Siega  T.  Qiioaifo  TruH  <§  San. 
Bank,  181  Bl.  569,  7:  587 

20.  Blanks  in  the  body  of  a  note  where  the 
amount  and  place  of  payment  should  be  named 
will  not  render  the  note  non-negotiable,  if  the 
amount  Is  expressed  in  figures  at  the  head  of 
the  note,— especially  under  a  statute  making 
negotiable  any  written  promise  to  pay  money 
which  is  signed  by  the  promisor.  Witty  v. 
Michigan  Mut.  L.  Im.  06,  128  Ind.  411, 

8:  365 

21 .  A  condition  in  a  promissory  note,  that  if 
it  Is  not  paid  when  due  the  property  described 
therein  for  which  it  is  given  shall  belong  to 
the  payee,  destroys  the  character  of  the  instru- 
ment as  a  promissory  note,  and  reduces  it  to  a 
mere  contract.  Wright  v.  IVawr,  78  Mich. 
498,  3:  50 

22.  An  order  on  a  savings  bank,  which  has 
at  the  top  the  words  ''Return  notice  ticket  with 
this  order,"  and  at  the  bottom  tbe  words  "De- 
posit book  must  be  at  bank  before  money  can 
be  paid,"  is  not  negotiable,  as  the  production 
of  such  ticket  and  book  are  conditions  of  pav- 
ment.  Iron  City  Nat,  Bank  Yi  MeGord,  189 
Pa.  52,  11:559 

28.  A  certificate  of  deposit  in  the  usual 
form,  issued  by  a  bank  and  made  payable  to 
bearer  or  order,  is  negotiable  and  entitled  to 
tbe  same  protection  in  the  hands  of  a  bonaflde 
purchaser  as  other  negotiable  paper.  Bapid 
City  First  Nat,  Batik  v.  Security  Nai.  Bank^ 
84  Neb.  71,  15:  886 

Seal. 

24.  An  instrument  in  the  form  of  a  nego- 
tiable promissory  note,  but  with  a  scroll  in 
which  the  word  "seal"  is  written  after  the  sig- 
nature of  the  maker,  is  a  sealed  instrument  ra 
Oregon,  and  not  a  negotiable  note,  though 
there  is  no  reference  to  a  seal  in  the  body  of 
the  instrument.  D.  M,  Osborne  S  Co,  v.  a^uh- 
dorcj,  20  Or.  818,  11:883 

25.  The  negotiability  of  a  note,  given  by 
the  treasurer  of  a  limited  partnership,  is  not 
destroyed  by  a  device  stamped  upon  it  pur- 

gorting  to  lie  the  seal  of  the  association,  which 
as  no  common  seal  and  did  not  authorize  any 
seal  to  be  affixed  to  the  note.  Stevens  v.  Phil- 
addphia  Ball  aub,  142  Pa.  52,  11:  860 

Certsbinty  as  to  time. 

26.  A  promissory  note,  on  the  face  of  which 
across  one  end,  Ib  written  an  agreement 
that  the  note  will  be  renewed  at  maturity, 
is  not  negotiable.  OiUzens  Nat.  Bank  v.  Piol- 
let,  126  Pa.  194,  4:  190 

27.  Making  a  note  payable  "on  or  before*'  a 
certain  fixed  future  date  will  not  make  the 
time  of  payment  so  uncertain  as  to  destroy  the 
negotiability  of  the  note.  Springfield  First 
Nat,  BankY.  Skeen,  101  Mo.  688,  11:  748 
Certainty  as  to  amovmt. 

28.  Expressing  in  Mexican  silver  dollars 
the  sum  due  on  a  promissory  note  does  not 
affect  tihe  negotiability  of  the  note.  Hogtie  v. 
Williameon,  85  Tex.  653,  80:  481 

29.  A  note  promising  to  pay  a  certain  sum, 
"  with  interest  from  date  until  paid,  at  the  rate 
of  10  per  cent  per  annum,  8  per  cent  if  paid 
when  due,'' — ^is  not  nesrotiable  because  of  uncer- 
tainty in  the  amount  to  be  paid.  HegeUr  v. 
Comstoek,  1 S.  D.  188,  8:  898 
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BILLS  AND  NOT^S,  U.,  UL 


80.  A  clause  in  a  piomiasory  note  binding 
the  maker  to  pay  exchange  between  two  places 
renders  the  amount  payable  uncertain  and  de- 
feats its  negotiability,  where  there  is  no  fixed 
rate  of  exchange  established  by  law  or  by  the 
terms  of  the  note.  Windaor  oat.  Bank  y.  Mc- 
Mahon  (0.  C.  8.  D.  Iowa)  88  Fed.  Rep.  288, 

8:  198 

81.  A  provision  in  a  bill  or  note  for  the  pay- 
ment of  an  attorney's  fee  in  case  of  a  suit  does 
not  affect  the  negotiability  of  the  instrument. 
Ikink  of  Commerce  Y.  Fuqua,  11  Mont.  285, 
14:  588;  Montgomery  v.  Orokhtoaite,  90  Ala. 
553,  18:  140.  Contra,  Bowie  y.  HaU,  69 
Md.  488,  1:  546 

82.  A  provision  in  a  note  for  a  percentage 
of  the  amount  due,  as  attorneys'  fees  "  on  suit 
by  himself  or  an  attorney  employed,*'  destroys 
its  negotiability,  under  Gal.  Civ.  Code,  %  8088, 
proYiaing  that  '*  negotiable  instruments  must 
oe  without  any  condition  not  certain  of  fulfill- 
ment"   Adame  y.  Seaman,  82  Gal.  686. 

7:  884 
Bat  see  cases  following. 

83.  The  negotiability  of  a  note  is  not  de- 
stroyed by  a  stipulation  for  10  per  cent  attor- 
neys' fee  to  be  recovered  as  part  of  the  note 
or  in  a  separate  suit,  if  the  note  is  not  paid 
when  due  and  suit  is  brought  thereon. 
Doreey  v,  Wolff,  142  Ilk  589.  18:  488 

84.  The  negotiability  of  a  bill  of  exchange  is 
not  defeated  by  a  stipulation  for  attorneys' 
fees,  which  becomes  operative  only  after  dis- 
honor. Fai'mers  Nat,  Bank  v.  Sutton  Mfg. 
Co.  (C.  C.  App.  6th  G.)  6  U.  S.  App.  312, 

17s  595 
As  to  Attorneys'  Fees  Generally,  see  Attor- 
NBTs'  Fkks. 


n.    ACCSPTANCB, 

See  also  ii\fra,  102,  106. 

35.  A  letter  from  one  expecting  a  consign- 
ment of  goods  for  sale  on  commission,  to  a 
bank,  stating  that  the  writer  will  honor  the 
consignor's  drafts  with  bill  of  lading  attached, 
must  be  read  in  the  light  of  a  usage  of  trade 
known  to  both  parties,  for  the  consi^^nor  to 
draw  for  an  amount  not  exceeding  three  tourths 
of  the  value  of  the  consigned  goods,  and  will 
render  the  writer  liable  only  for  such  amount. 
IfUk  T.  Butte  Firet  Nat.  Bank,  188  Pa.  241, 

7s  809 

86.  A  telegram  stating  that  '*  Tate  is  good. 
Send  on  your  paper," — sent  by  a  bank  in  reply 
to  an  inquiry  as  to  whether  or  not  it  would  pay 
such  person  s  check  for  a  certain  amount,  con- 
stitutes a  written  acceptance  of  such  check 
which  will  render  the  bank  liable  for  its  amount 
to  a  holder  thereof  who  was  shown  the  tele- 
gram and  took  the  check  for  value  in  reliance 
thereon.  Oarretteon  v.  North  Atchison  Bank 
(0.  G.  W.  D.  Mo.)  39  Fed.  Rep.  168,  7:  488 


m.  Indorbbmbnt  abb  Tbaksfsbs. 
See  also  irtfra,  100, 104-107. 

87.  A  transfer  of  conunercial  paper  before 
maturity  but  without  indorsement  passes  an 


equitable  title  only;  and  notice  thereafter  glYen 
to  the  transferee,  of  equities  between  the 
maker  and  payee,  will  make  the  transferee 
subject  thereto,  notwithstanding  he  subse- 
quently obtains  an  actual  indorsement  before 
maturity.    Awv  v.  8tauffer,  45  La.  Ann.  858, 

19:  718 

88.  The  phrase  "without  recourse,"  or  its 
equivalent,  must  be  used  to  limit  and  qualify 
an  indorsement  made  on  the  back  of  a  nego- 
tiable note.  Mainfi  Truet  A  Bkg.  Co.  v.  fful- 
ler,  45  Mhin.  606,  18:  37a 

89.  The  signature  of  the  payee  to  an  assign- 
ment written  out  on  the  back  of  a  negotiable 
note  makes  him  liable  as  an  ordinary  indorser. 

Id. 

40.  An  action  against  a  person  as  the  in- 
dorser of  a  promiraory  note  cannot  be  main- 
tained where  the  note  indorsed  by  him  is  not 
negotiable  because  of  an  agreement  on  the  face 
of  it  for  a  renewal.  Oitieens  Nat.  Bank  v. 
PioUet,  126  Pa.  194,  4s  190 

41.  Where  the  payees  of  a  promissory  note 
who,  for  the  purpose  of  discounting  it,  had  left 
it,  with  their  indorsement,  to  enable  the  pro- 
posed purchaser  to  inquire  as  to  the  solvency 
of  the  makers,  had  obtained  judgment  for  the 
value  of  the  note  against  the  purchaser,  who 
refused  either  to  di£ount  or  return  it,  the  pay- 
ment of  the  Judgment  invested  the  latter  with 
title  to  the  note  as  of  the  date  of  the  conversion, 
but  without  any  obligation  of  the  payees  as  in- 
dorsers,  because  the  indorsement,  being  made 
for  the  mere  purpose  of  discounting  the  note, 
had  never  been  consummated.  Haas  v.  Saeh-^ 
ett,  40  Minn.  53,  8s  449 
Indorsement  before  delivery. 

42.  One  who  indorses  a  note  in  blank, 
whether  by  writing  his  name  above  or  below 
that  of  the  payee,  is  liable  prima  facie  as  a 
maker,  and  may  be  sued  as  such.  National 
Bank  of  BeUaws  Falls  v.  Dorset  Marble  Co.  61 
Vt.  106,  8s  488 

But  see  coses  following. 

43.  By  plHcing  his  signature  on  the  back  of 
a  non-negotiable  note  at  or  prior  to  the  time 
of  its  inception,  without  making  an  express 
contract  defining  the  nature  and  extent  of  his 
obligation,  a  person  becomes  liable  as  a  surety 
or  joint  promisor;  and  a  stipulation  in  such 
note  waiving  notice  of  nonpayment  is  wholly 
immaterial.    Biwl  v.  Anderson,  116  Ind.  88, 

Is  718 

44.  An  indorsement  in  blank  before  incep- 
tion makes  an  indorser  liable,  under  the 
Fennsvlvania  Statute  of  Frauds  of  1885,  aa 
second  indorser  only,  and  creates  no  liability 
to  the  payee.     Temple  v.  Baker,  125  Pa.  634, 

3s  708 

45.  A  blank  indorsement  under  Conn.  Oen. 
Stat,  g  1860,  which  makes  it  "  import  the  con- 
tract of  an  ordinary  indorsement,"  renders  the 
indorser  liable  as  ^ch  precisely  in  the  order  in 
which  he  stands  upon  the  note,  although  he 
signs  before  and  above  the  payee.  Spencer  v. 
Allertan,  60  Conn.  410,  18s  808 

46.  A  non-negotiable  note  signed  on  its 
back  by  third  persons  prior  to  its  passing  to  Uie 
payee  is  not  evidence  per  «0  of  a  contract  by 
such  indorsers.  Absecom  Mut.  L.  db  B.  Aseo. 
V.  Leeds  (N.  J.  Eir.  &  App.)  50  N.  J.  L.  (21 
V  room)  899,  6s  868 

See  IndMs  to  N4 


BILL8  AND  fiOTES,  IV.,  V.  a. 
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47.  The  liability  of  one  who  places  his 
Dime  on  the  back  of  an  inland  bill  of  exchange 
before  its  delivery,  in  order  to  give  the  maker 
credit  with  the  payee,  is,  in  the  absence  of  any 
agreement  to  the  contrary,  that  of  an  indorser 
entitled  to  notice  of  dishonor.  And  this  liabil- 
ity can  be  in  no  way  affected  by  any  under- 
standing or  agreement  between  the  maker  and 
payee.  Ik  Pauw  ▼,  Bank  cf  Salem,  126  Ind. 
553,  10:  46 

48,  The  words,  "credit  the  drawer,"  writ- 
ten on  the  face  of  a  note  and  signed  by  one 
who  indorses  the  note  in  blank  before  oelive- 
ry  and  who  is  liable,  by  such  indorsement, 
only  as  second  indorser,  must  be  construed, 
not  as  a  guaranty  of  the  note,  but  as  a  state- 
ment, for  the  purpose  of  advisiog  anv  party  to 
whom  it  may  be  offered,  that  the  inaorsement 
is  for  the  accommodation  of  the  prior  parties, 
and  that,  as  between  the  indorser  ana  them, 
the  drawer  is  entitled  to  have  the  proceeds  of 
the  note  delivered  to  him  or  passed  to  his  credit. 
TempU  Y.  Baker,  125  Fa.  6S4,  8:  709 


IV.  Pbesbntmient;  Dbmand;  Noncs;  Pbo- 

TK8T. 

49.  The  liability  of  the  indorser  of  a  note  for 
annual  interest  which  becomes  due  before  the 
maturily  of  the  note  is  dependent  upon  a  prior 
demand  of  the  maker.  Mt,  Mamfield  Motel 
Co.  V.  Bailey,  64  Vt.  151,  16:  896 

50.  An  indorser  of  a  note  after  its  maturity 
is  not  liable  thereon  without  demand  upon  the 
maker  and  notice  of  nonpayment.  Beer  v. 
Oiflon,  98  Cal.  828,  20:  680 

51.  An  indorser  of  a  forged  bill  is  liable  to 
the  indorsee  on  its  dishonor  without  proof  of 
demand  or  notice.  Hamer  v.  Brainard,  7 
Utah,  245,  12:  484 

52.  One  who  sends  paper  for  collection, 
whether  he  indorses  it  or  not,  is  entitled  to  no- 
tice of  dishonor  and  to  one  day  thereafter  to 
notify  prior  indorsers.  BoMon  v.  Carrol,  90 
Tenn.  90,  18:  727 

53.  To  render  the  indorser  liable  on  a  note 
signed  by  one  who  affixed  the  word  *'  agent*'  to 
hu  name  without  disclosing  his  principal  pay- 
ment must  be  demanded  of,  and  refused  by,  the 
agent;  demand  on  the  ptincipalis  not  sufficient. 
Stineon  ▼.  Lee,  68  Miss.  113,  9:  880 


54.  The  only  bank  doing  business  in  a  place 
Is,  for  the  purpose  of  demand  and  protest  of  a 
note,  the  successor  of  a  defunct  bank  which 
formerlv  was  encaged  in  business  at  that  place 
bat  is  dosed,  and  at  which  the  note  wss  made 
payable,  where  the  indorser  resides  at  that 
pJaoe,  but  the  maker  does  noL  Texarkana 
Firtt  NaUBank  v,  Wever  (Tex.  App.) 

11:  896 


55.^  The  time  for  notice  of  dishonor  of  a 
note  is  the  same  whether  it  was  indorsed  before 
or  after  maturity.  .Som^ht.  Carrot,  90  Tenn. 
90,  18:  787 

66.  Demand  of  payment  of  a  note  indorsed 
when  overdue,  which  is  ineffectual  because  not 
followed  by  protest  or  notice,  prevents  any  ef • 
fectaal  demand  and  protest  on  a  subsequent 
date.  Id. 

to  iToiMi  PMewiiBir* 


67.  A  delay  of  more  than  ten  months  in 
making  a  demand  of  payment  and  giving  no- 
tice of  protest,  after  the  indorsement  of  a  prom- 
issory note  payable  on  demand,  is  unreason- 
able. Turner  v.  Iron  Chi^  Min,  Oo,  74 
Wis.  855,  6:  688 

58.  A  notice  of  the  protest  of  a  note  for  non- 
payment is  sufficient  to  fix  the  liabilitjr  of  an 
indorser,  if,  being  sent  by  the  notary  in  due 
time,  it  is  delivered  the  next  day  to  the  wife  of 
the  indorser  at  his  place  of  residence;  and  the 
fact  that  the  letter  containing  it  was  taken  from 
tho  mail  bag  in  violation  of  a  postal  regulation 
is  immaterial.  Stanley  v.  McElrath,  86  Cal. 
449,  10:  646 
Notice  by  maiL 

59.  A  notice  of  protest  of  a  note,  mailed  to 
an  indorser  at  the  town  where  the  note  was 
payable,  under  N.  Y.  Laws  1857,  chap.  416. 
§  8,  permitting  such  notice  where  the  indorser 
lives  in  the  same  town,  in  reliance  only  upon 
an  entry  in  a  directory,  without  further  inquiry 
as  to  the  indorser's  residence,  which  is  in  fact 
in  another  town  and  which  could  have  been 
readily  ascertained  by  inquiry, — is  insufficient 
to  charge  him  with  liability  on  the  note. 
Baeon  v.  Hdnna,  187  N.  T.  879,  80:  496 
Waiver. 

60.  The  indorsement  of  a  waiver  of  protest 
and  notice  of  protest  implies  knowledge  of  all 
the  paper  contains  at  the  time,  and  precludes 
any  defense  based  on  matters  then  apparent  on 
the  face  of  the  instrument.  Montgomery  v. 
CroBthwait,  90  Ala.  558,  IS:  140 

61.  Oral  directions  by  indorsers,  not  to  do 
anything  with  a  note  on  default  of  psyment, 
may  constitute  a  sufficient  waiver  of  demand 
and  notice.  Markland  v.  McDaniel^  51  Kan. 
850.  80:  96 

62.  An  indorser,  by  asking  that  the  time  of 
payment  he  extended,  and  promising  to  let  his 
name  remain  on  the  note  if  the  extension  is 
granted,  waives  demand  and  notice  of  nonpay- 
ment.    Cody  V.  Brada/iaw,  116  N.  Y.  188. 

6:  667 
68.  Statements  by  an  indorser  to  third  persons, 
merely  showing  tliat  he  thought  himself  still 
liable  on  a  note  from  which  he  had  been  dis- 
charged by  failure  to  give  him  notice  of  dis- 
honor, does  not  establish  an  admission  of  lia- 
bility.   Bosson  V.  Carrol,  90  Tenn.  90, 

18:  787 
64.  Acknowledgement  of  liability  by  an  in- 
dorser will  not  prevent  his  discharge  for  lack 
of  notice  of  dishonor,  unless  made  with  fuU 
knowledge  of  his  discharge.  Bosson  v.  Car- 
rol, 90  Tenn.  90,  18:  787 


V.  Rights  of  Tbansfbrebs 


a.  Sxtent  of  Bights  and  Protection  OeneraUy, 

65.  A  note,  bill,  or  draft,  is  void  in  the 
hands  of  one  who  acquired  it  at  an  illegal  dis- 
count, which  is  made  bv  statute  a  misdemean- 
or. TaungNaod  v.  Birmingham  lYutt  4b  8, 
Co.  (Ala.)  80:  68 

66.  An  assignment  of  a  note  on  which  is  in- 
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doTsed  a  guaranty  not  referred  to  in  the  assign- 
ment, but  which  is  all  that  gives  the  note  any 
Talue,  assigns  the  guaranty  also.  Lmmmh,  t. 
8irong,  59  Conn.  448,  18:  870 

67.  An  assignment  of  a  mortgage  and  the 
note  secured  thereby  as  collateral  security, 
before  maturity  of  the  note,  accompanied  by 
a  delivery  of  the  mortgage  and  what  purported 
to  be  the  note,  but  which  was  in  fact  a  forgery 
of  it,  will  pass  a  valid  title  to  the  note  as 
against  one  to  whom  the  assignor  transfers  the 
genuine  note  after  maturity.  Kffrnbhan  v. 
Durham,  48  Ohio  St.  1,  18;  41 

Bona  fide  holders. 

68  A  bona  fide  purchaser  of  drafts  in- 
dorsed in  blank  for  the  purpose  of  collection 
has  a  good  title  without  regard  to  prior 
equities  between  the  owner  and  the  collecting 
agent.  Oerman  Nat.  Bank  v.  CoarSf  14  Colo. 
202.  7:  846 

69.  Payments  by  the  maker  of  a  note  which 
are  not  indorsed  upon  it  are  of  no  effect  as 
against  a  subsequent  bona  fide  purchaser  of  the 
note  before  maturity  without  notice  of  the 
payments.  Kemohan  ▼.  Durham,  48  Ohio  St. 
I.  18:  41 

70.  The  fact  that  the  consideration  of  a  nego- 
tiable note  is  future  and  contingent  does  not 
make  it  liable  to  equities  between  the  parties 
in  the  hands  of  a  bona  fide  holder  before 
maturity.    Pavey  v.  Stauffer,  45  La.  Ann.  858, 

19:  716 

71.  Where  the  Legislature  has  expressly  de- 
clared that  illegality  in  a  transaction  shall 
mnke  the  secunty  growing  out  of  it  void,  a 
note  given  on  a  consideration  which  is  thereby 
declared  illegal  is  void,  even  in  the  hands  of  an 
inn(K:ent  holder  for  value.  JSkmdheim  v.  Oil- 
hert,  117  Ind.  71.  5:  488 
Taken  alter  maturity. 

72.  An  equitable  claim  of  right  or  title  to  a 
negotiable  note  may  be  asserted  by  a  third 
party  not  a  party  to  the  instrument,  against  an 
indorsee  after  maturity.  Kemohan  v.  Dtir- 
^m,  48  Ohio  St.  1.  18:  41 

78.  The  purchaser  of  a  note  surreptitiously 
taken  by  the  nominal  payee  from  the  true 
owner  after  maturity  gets  no  title  as  against 
the  latter,  althouc^h  he  paid  value  for  it,  and 
had  no  notice  of  the  defective  title  of  the  per- 
son from  whom  he  purchased.  MerreU  v. 
Springer,  128  Ind.  485,  8:  61 

Accommodation  paper. 

74.  An  accommodation  note  paid  at  its  ma- 
turity by  the  real  debtor,  although  he  is  not  a 

garty  to  it,  cannot  be  thereafter  transferred  by 
im  so  as  to  give  it  validity  against  the  accom- 
modation makers  and  indorsers.  OoUreU  v 
Watkins,  89  Ya.  801,  19:  764 

75.  The  purchaser  of  an  accommodation  note 
after  its  maturity  gets  no  better  or  greater 
right  to  enforce  it  against  the  maker  or  in- 
dorser  than  if  it  were  ordinary  negotiable  busi- 
ness paper  given  for  value.  Id, 

76.  An  indorser  cannot  deny  the  validity  of 
an  original  note,  as  against  a  bona  fide  holder, 
although  the  indorsement  was  merely  for  ac- 
commodation. Binnay  v.  Qlobe  If<U.  Bank, 
150  Maas.  574,  6:  879 

77.  A  bona  fide  holder  for  value  of  a  draft  ac- 
cepted and  delivered  to  the  drawer  to  enable 
him  to  raise  money  upon  it  is  not  affected  by 


the  fact  that  he  took  it  with  knowledge  that» 
as  between  the  original  partie.9,  it  was  merely 
an  accommodation  bilL  Hoppe  t.  Savage,  69 
Md.  518,  1:  648 

78.  Accommodation  paper  of  a  corporation  is 
not  void  in  the  hands  of  a  bona  fide  purchaser, 
under  a  statute  which  does  not  expressly  de- 
clare it  void,  although  it  makes  it  unlawful 
for  a  corporation  to  appropriate  its  funds  to 
any  purpose  not  stated  in  its  (irticles.  Fbr- 
men  Nat.  Bank  v.  SuUon  Mfg.  Co,  (C.  0. 
App.  6(h  G.)  6  U.  S.  App.  812,        17:  595 

79.  The  holder  for  value  and  without  no- 
tice ot  notes  indorsed  by  a  business  corporation 
for  the  accommodation  of  the  makers,  and  not 
in  the  usual  course  of  business,  is  entitled  to 
recover  against  the  corporation,  if  it  had  the 
general  power  to  bind  itself  by  promissory 
notes  and  contracts  of  indorsement.  National 
Park  Bank  t.  Oerman  Am.  MuL  Warehouee 
dh  8.  Co.  116  N.  Y.  281,  5:  678 
Note  of  married  ivoman. 

80.  It  does  not  constitute  a  void  gift  of 
property  to  her  husband  as  against  bona  fide 
holderSffor  a  married  woman  to  indorse  her  sig- 
nature on  blank  notes  for  her  husband's  use. 
Binn^  v.  Globe  Nat,  Bank,  150  Mass.  574, 

6:  879 

81.  A  note  given  by  a  married  woman  as 
surety  for  her  husband  is  void,  even  in  the 
hands  of  a  bona  fide  holder,  unless  she  has  es- 
topped herself  to  deny  its  validity  under  Ind. 
Bev.  Stat.  1881,  §5119,  providing  that  a  mar- 
ried woman  shall  not  enter  into  any  contract 
of  suretyship  whether  as  indorser  or  in  any 
other  manner,  and  that  such  contract  as  to  her 
shall  be  void.  Voreis  v.  Ntuebaum,  181  Ind. 
267,  16:  45 

b.  Who  are  Proteeted  oi  Bona  FuU  PurehaterM. 

82.  The  payment  of  value  for  negotiable  pa- 
per is  never  conclusive  upon  the  question  of 
the  bona  fides  of  its  purchase,  ezcepthig  in  the 
absence  of  evidence  tending  to  show  bad  faith 
or  notice  of  a  part  of  the  purchase  of  equities 
in  favor  of  the  maker.  Oanqfoharie  Nat. 
Bankr,  Dirfendorf,  128 N.  Y.  191,    10:  676 

88.  Evidence  of  gross  carelessness  in  the 
purchase  of  negotiable  paper  may  be  consid- 
ered as  tending  to  prove  bad  faith  on  the  part 
of  the  purchaser,  which  will  prevent  his  claim- 
ing to  nold  the  paper  free  from  equities  on  the 
part  of  the  maker.  Id, 

84.  Negotiable  notes  bought  by  a  bank  cash- 
ier cannot,  as  matter  of  law,  be  said  to  have 
been  purchased  in  good  faith  In  the  usual 
course  of  business  so  as  to  cut  off  the  defense 
of  fraudulent  inception  on  the  part  of  the 
maker,  a  farmer  known  to  the  cashier,  who 
had  never  engaged  in  any  business  requiring 
the  discounting  of  paper  to  the  extent  repre- 
sented by  the  notes,  which  were  executed  two 
hundred  miles  from  home.  If  they  were  pur- 
chased at  a  usurious  rate  of  Interest  from  the 
payee,  a  stranger,  without  any  in^uirv  on  the 
part  of  the  cashier  as  to  their  origin  or  the  ex- 
istence of  equities  in  favor  of  the  maker;  the 
question  of  good  faith  is  for  the  jury.        Id. 

85.  Knowledge  of  a  warranty  on  a  sale  in 
which  a  note  was  given  will  not  affect  the 
rights  of  a  bona  fide  purchaser  or  the  note  for 
value  before  maturity,  if  he  had  no  know- 
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ledge  of  the  broach  of  the  warranty.  MtUerY, 
Ottatoay.  81  Mich.  196,  8:  488 

86.  Knowledge  of  the  purchaser  of  a  note  at  20 
per  cent  diaoount,  who  asked  the  seller  to  keep 
qnlet  about  it,  that  it  was  riven  for  "hulless 
oats"  to  a  company  which  he  knew  was  en- 
/[aged  in  selling  such  oats,  with  proof  that  the 
seller  of  the  note  knew  the  oats  were  worthless, 
—is  sufficient  to  Justify  a  finding  that  he  was 
not  a  bona  fide  pcurchaser,  where  the  oats  were 
purchased  at  an  exorbitant  price  with  an  agree- 
ment that  the  company  should  sell  again  for 
the  maker  of  the  note  a  siill  larger  quantity  of 
oats  at  the  same  price  per  bushel  OriJUh  ▼. 
Shiple!/,  74  Md.  591,  14;  406 

Hotiee. 

87.  The  letters  "O.  L  P.,"  preceding  the 
signature  on  the  face  of  a  note,  are  not  alone 
sufficient  notice  that  it  was  given  for  a  patent 
named  **  Chapin  Iron  Process,"  so  as  to  bring 
it  within  Mill.  AY.  (Tenn.)  Code,  g  2481,  pro- 
viding that  a  note  given  for  an  interest  in  a 
patent  shall  be  subject  in  any  holder's  hands 
to  all  defenses  against  the  original  payee, 
when  the  fact  that  it  was  so  given  appears  on 
tti  face.  Ohattarukfffa  Fint  Not.  Bank  v. 
SiockM,  99  Tenn.  262,  80:  605 

88.  An  indorsement  "  without  recourse  "  is 
not  sufficient  to  eham  the  purchaser  of  a  cer- 
tificate of  deposit  btiore  maturity  with  notice 
of  defenses.  Ba/pid  Ciiifi  F!r$t  Nat.  Bank  t. 
8eeuniy  NaL  Bank,  84  Neb.  71,        15:  886 

89.  Dishonor  of  the  first  to  mature  of  several 
notes  given  upon  the  same  consideration,  but 
not  showinff  tnat  fact  upon  their  face,  Ib  no  no- 
tice to  a  subsequent  indorsee  for  value  before 
maturity  of  the  other  notes,  of  the  equities 
existlne  between  the  original  parties.  Bank  of 
JSdfKfidd  ▼.  Farmen  Oo-Op.  Mfg.  €h.  (G.  C. 
App.  6th  0.)9  U.  S.  App.  288,  18:  801 

90.  Letters  by  the  holder  of  drafts  indorsed 
In  blank,  to  a  bank  with  which  he  had  xedis- 
counted  them,  referring  to  his  account  and  to 
the  drafts  as  "disooont?'  and  "acceptances"  of 
the  drawer,  are  not  noiice  that  such  hMer  is 
sot  the  absolute  owner*  Ofrman  Nat.  Bank  v. 
Ooan,  14  Colo.  202,  7:  845 

91.  A  recital  in  a  promissorv  note  that  it  is 
given  for  a  payment  on  land  that  chiv  pur- 
chased does  not  constitute  notice  that  t&e  sale 
of  the  land  was  oral,  so  as  to  affect  the  rights 
of  an  indorsee  in  case  the  sale  of  the  land  is 
reecinded.    Fmreny,  Tavel,  87  Tenn.  886, 

8:  414 

92.  Indorsees  of  a  note  are  not  put  upon  in. 

Siry  as  to  a  subsequent  failure  of  oonsidera- 
o,  by  a  statement  or  recital  In  the  note  that 
It  is  given  for  the  privilege  of  hanging  adver- 
tising signs  in  street  cars  after  a  certain  subse- 
quent date.  Biegel  ▼.  Chicago  Tnut  d  8a/9. 
Bank,  181  HI.  669,  7:  587 

96.  The  fact  that  the  maker  of  a  promissory 
note  procures  it  to  be  discounted  for  his  own 
benefit  is.  If  unezplahied,  notice  to  the  dis- 
counter that  the  indorsement  is  not  In  the 
usual  course  of  business,  but  is  for  the  accom- 
modation of  the  maker.  National  Park  Bank 
T.  QormaTt-Ameriean  Mut.  Warehoum  A  8. 
Co.  116  N.  T.  281,  5:  678 

Taksa  for  delit  or  seenrlty. 

94.  A  bona  fide  holder  of  a  note  the  considerap 
Hon  for  which  has  failed  in  part  as  between  the 
Offiginal  parties  la  not  limited,  by  the  fact  that 
•tolTi 


it  was  taken  as  collateral  security,  to  lecoveiy 
only  of  the  amount  for  which  it  was  valid  as 
between  the  ori^nal  parties,  unless  he  had  no- 
tice of  the  equities  between  them,  but  may  re- 
cover at  least  the  amount  for  which  it  was 
pledged.  Bank  of  Edgefield  v.  Farmen  Co- 
Op.  Mfg.  Co.  (0.  0.  App.  6th  0.)  2  U.  S. 
App.  282,  18:  801 

Bat  see  next  case. 

95.  One  who  takes  a  promissory  note  in 
payment  of  a  pre-existing  debt  holds  it  sub- 
ject to  any  defense  that  could  have  been  nuide 
available  against  the  original  payee.  Ferresa 
V.  Tawl,  87  Tenn.  886,  3:  414 

96.  The  actual  and  absolute  extinguishment 
of  a  pre-existing  debt  in  consideration  of  a 
transfer  to  the  creditor  of  negotiable  paper  will 
constitute  the  transferee  a  holder  for  value  so 
as  to  be  protected  against  prior  equities  there- 
in.   Mayor  v.  HeideSbaok,  126  N.  Y.  882, 

9:  860 

97.  Where  a  depositor  in  a  bank  having  suffi- 
cient funds  standinp^  to  his  credit  tenders  to  it 
his  check  upon  it  m  payment  for  negotiable 
paper  which  it  has  for  sale,  and  the  bank  ac- 
cepts the  check,  charges  it  against  the  deposit, 
files  it  as  a  voucher,  and  delivers  over  the  paper 
purchased,  the  purchaser  Is  a  holder  for  value, 
as  the  antecedent  debt  is  pro  ianio  extinguished . 

Id. 

98.  A  bank  which  on  making  a  loan  takes 
the  borrower's  note,  with  other  notes  payable 
to  the  borrower,  regularly  indorsed  and  at- 
tached thereto  as  collateral  security  before 
thehr  maturity,  and  enters  up  the  proceeds  to 
the  borrower's  individual  account,  is  a  bona 
fide  holder  for  value  in  due  course  of  trade  of 
mch  other  notes,  so  as  to  render  unavailable 
defenses  against  the  original  payee.  Chatta- 
nooga First  Nat.  Bank  v.  JStoekell,  92  Tenn. 
262,  80:  605 


VI.  Actions  and  Dbfbnsbs;  Matubitt. 

99.  Suit  cannot  be  maintained  on  the  origi- 
nal note  after  it  has  been  surrendered  for  a 
new  note  and  judgment  taken  on  the  latter, 
although  Uie  judnnent  is  uncollected.  Dick 
V.  Flanagan,  122 Ind.  277,  7:  590 

100.  An  indorsee  of  a  promissory  note  given 
and  transferred  for  value  may  recover  the 
whole  amount  from  the  maker,  although  a 
portion  of  such  amount  has  been  paid  by  the 
receiver  in  insolvency  of  the  indorser,  and 
hold  the  judgment  pro  tanto  as  trustee  for 
the  indorser,  since  upon  the  merger  of  the  note 
In  judement  the  Indorser  can  only  proceed 
through  the  ludgment  or  against  Its  proceeds, 
and  such  judgment  and  payment  thereunder 
will  discharge  the  note  utterly.  Madison 
Square  Bank  r.  Pierce,  187  N.  Y.  444, 

80:885 
101.  Payees  of  a  negotiable  note  given  for  the 
purchase  price  of  property,  who  have  trans- 
ferred it  before  maturity  to  a  bona  fide  pur- 
chaser, are  liable  to  the  makers  in  an  action 
for  the  amount  of  the  note,  where  the  sale  has 
been  rescinded  for  breach  of  warranty;  but  a 
judgment  against  them  should  not  be  enforced 
until  they  are  relieved  of  their  llablll^  as  in- 
dorsers  on  the  note.  Bakar  t.  Br$m,  108  N. 
C.  72,  4:  870 
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103.  CoDtribution  cannot  be  enforced  by  an 
accommodation  acceptor  against  subsequent 
accommodation  indorsers  with  or  without 
knowledge  of  the  nature  of  the  acceptance. 
OiUespie  v.  Campbell  (C.  C.  N.  D.  111.)  3tt  Fed. 
Rep.  724,  5:  698 

103.  Purchasers  from  the  payee, after  matur- 
ity, of  a  negotiable  note  on  which  there  are 
indorsements  subsequent  to  that  of  the  payee 
by  persons  who  have  held  the  note  as  collateral, 
and  on  surrendering  it  have  failed, by  mistake, 
to  cancel  their  indorsements,  cannot  maintain 
an  action  against  such  subsequent  indorsers. 
Adrian  v.  MeCaskiU,  108  N.  C.  182,    8:  769 

Action  by  indorser. 

104.  Payment  of  a  note  by  anew  note  of  an 
indorser  which  is  accepted  in  full  satisfaction, 
and  a  transfer  of  the  note  to  the  indorser  by 
an  indorsement  without  recourse,  give  him  an 
immediate  right  of  action  against  the  maker, 
either  on  the  note  as  equitable  assignee,  or  for 
money  paid  to  the  maker's  use.  Stanley  v. 
McFArath,  86  Cal.  449,  10:  646 

105.  The  maker  of  a  note  cannot  defeat  a  suit 
against  him  by  an  indorser,  who  has  paid  it, 
on  the  ground  that  the  indorser  did  not  receive 
such  notice  of  default  as  was  necessary  to  fix 
his  liability  on  the  note.  BtariUy  v.  McElrath, 
86  Cal.  449,  10s  646 

106.  The  fact  that  an  accommodation  in- 
dorser who  has  been  compelled  to  pay  a  bill  of 
exchange  knew  at  the  time  of  the  indorsement 
that  the  acceptance  of  the  bill  wtis  for  accom- 
modation will  not  prevent  his  recovery  thereon 
against  the  accommodation  acceptor.  Oille&- 
jne  V.  Campbell  (C.  C.  N.  D.  111.)  39  Fed.  Rep. 
724,  6:  698 

107.  That  the  proceeds  of  a  bill  of  exchange 
indorsed  for  accommodation  when  discounted 
were  applied  by  the  drawer  to  the  payment  of 
other  paper  on  which  the  same  person  was  an 
indorser  is  not  a  defense  in  favor  of  an  accom- 
modation acceptor  of  the  bill  against  the  in- 
dorser, where  the  latter  has  been  compelled 
to  pay  it  on  maturity.  OiUespie  v.  Campbell 
(C.  C.  N.  D.  111.)  89  Fed.  Rep.  724,    6:  698 

Defenses* 

108.  A  collateral  promise  never  to  sue  a  note, 
made  to  a  stranger  who  is  not  a  party  to  the 
note  or  to  the  suit,  is  not  a  good  defense  to  a 
suit  on  the  note  brought  against  the  maker. 
Mareton  v.  BigeloWy  150  Mass.  45,  6:  48 

109.  A  son  who  is  the  maker  of  a  note  can- 
not avail  himself,  in  an  action  upon  the  note, 
of  a  promise  not  to  sue  the  note,  made  for  his 
benefit  to  his  father  by  the  plaintififs  intestate, 
the  payee  of  the  note.  Marston  t.  Bigekno, 
150  Mass.  45,  6;  48 

110.  A  promise  never  to  sue,  made  upon 
good  consideration,  to  the  maker  of  the  note 
himself,  would  operate  to  defeat  a  suit  on  the 
note.  Id. 

111.  One  who  signs  a  negotiable  note  i>er- 
fect  on  its  face,  as  surety  for  another,  upon 
the  condition,  known  only  to  the  principal, 
that  it  is  not  to  be  delivered  to  the  payee  until 
something  else  is  done,  will  be  liable  on  the 
note,  even  in  the  hands  of  the  payee,  if  he  has 
no  notice  of  such  condition,  although  the  con- 
dition be  n  ot  complied  with.  JFbwlir  v .  Allen, 
82  d.  C.  229,  7:  746 


112.  Where,  under  a  oontmct  of  sale,  the  title  to 
the  property  is  to  remain  in  the  vendor  until  a 
note  given  for  the  purchase  money  is  paid,  and 
the  vendee  has  possession  and  use  of  the  prop- 
erty, it  is  no  defense  to  an  action  on  the  note 
that  the  property  was  destroyed  by  fire  before 
the  note  became  due.  Iktfu  v.  Otiffln,  107 
N.  0.  47,  10:  686 

113.  Under  a  contract  for  insurance  on  prop- 
erty for  a  number  of  years  constituting  an  en- 
tire, indivisible  perioa,  in  consideration  of  an 
entire,  indivisible  premium,  made  up  partly  of 
cash  and  partly  of  a  promissory  note,  the  non- 
payment of  wliich  at  maturity  is  to  cause  the 
policy  to  "Qease  and  determine,  and  be  null 
and  void  and  so  remain  until  the  same  shall  be 
fully  paid,"  the  maker  cannot  defeat  an  action 
on  the  note  on  the  ground  that  its  nonpayment 
at  maturity  avoidaithe  policy,  and  hence  that 
the  note  was  without  consideration;  nor  can  he 
apply  the  cash  payment  to  the  premium  due 
prior  to  the  maturity  of  the  note,  and  elect  to 
withdraw  from  the  contract  and  refuse  to  pay 
the  note.  Bobinson  v.  Gfennan  Ins.  Co.  51 
Ark.  441,  4:  861 

114.  No  new  consideration  is  necessary  in 
order  to  make  valid  a  ratification  of  a  note  by 
one  who  Was  entitled  to  his  release  therefrom 
because  of  an  alteration.  Montgomery  v .  Cros- 
thwait,  90  Ala.  553,  18:  140 
Maturity. 

115.  The  maturity  of  a  negotiable  promissory 
note  expressly  made  payable  in  the  future  can- 
not be  hastened  by  a  clause  in  a  mortgage 
given  to  secure  it,  authorizing  the  mortgagee 
to  declare  the  *'  whole  sura"  to  be  due  upon 
default  in  any  provision  of  the  mortgage. 
White  V.  Miller,  52  Minn.  — ,  19:  678 

116.  The  taking  of  interest  in  advance  on  a 
note  is,  in  the  absence  of  any  contrary  agree- 
ment, prima  facie  evidence  of  an  agreement 
to  forbear  collecting  the  note  during  the  period 
for  which  interest  is  paid.  Skdly  v.  Bristol 
8av,  Bank,  68  Conn.  83,  19:  699 

117.  A  promissoiy  note  payable  when  the 
United  States  pays  judgments  in  "Class  Two" 
of  the  Alabama  clums  was  due  when  judg- 
ments of  the  first  class  were  fully  paid,  and  the 
residue  of  the  fund  was  practically  exhausted 
in  the  pro  rata  payment  of  the  second  class. 
F&wers  v.  Manning,  154  Mass.  870,  13:  868 

118.  The  words,  **This  certificate  payable 
three  months  afterdate,  with  6  per  cent  inter- 
est per  annum  for  the  time  specified,"  stami>ed 
across  the  face  of  a  certificate  of  deposit  which* 
recites  that  it  is  payable  **onthe  return  of  this 
certificate  properly  indorsed," — make  it  a  time 
certificate  which  is  overdue  after  the  expira- 
tion of  three  months.  Rapid  City  First  JVot. 
Bank  ▼.  Security  Nat.  Bank,  84  Neb.  71, 

16:  386 

119.  A  note  for  value  received,  promising  to 
pay  a  certain  sum  at  the  maker's  "convenience 
and  upon  this  express  condition,  that"  he  is  '  'to 
be  the  sole  judge  of  such  convenience  and  time 
of  payment,"  may  be  enforced  by  an  action, 
after  the  expiration  of  a  reasoiiable  time,  on 
demand  and  refusal  of  pay^ment.  It  does  not 
give  the  maker  the  sole  nght  to  say  when  it 
would  suit  his  convenience  to  pay  it.  Smithert 
V.  Junker  (C.  C.  N.  D.  Dl.)  41  Fed.  Rep.  101, 


7:  864 
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BUXS  OF  LADING. 

Parol  Bvideiice  as  to,  see  Evidbkce,  878. 
As  to  Carrier's  Liabilities  on,  see  Oabbibbs, 
ILb. 

Minn.  Gen.  Stat  1878,  chap.  134,  g  17,  de- 
claring that  bills  of  lading  shall  be  negotiable, 
does  not  put  them  on  the  footing  of  bills  of 
exchange,  but  merely  provides  that  the  trans- 
fer and  delirery  of  these  symbols  of  property 
wldle  it  is  in  transit  be  equivalent  to  an  ac- 
tiuil  transfer  and  delivery  of  the  property  it- 
self. IfiUumcU  Bcmkcf  ChnmMTeey.  Vhicago^ 
RdN.R  Ch.  44Minn.  324,  9:  868 


BUXS  OF  PARTICULARS. 

See  PLBADOve,  88,  89. 


BILLS  OF  SALE. 
As  Evidence,  see  Byidengb,  877,  378. 


BINDING  SUP. 

See  Inbubakcb,  47. 


BISHOP. 


Power  of ,  as  to  Church  Property,  see  Bbu- 

aiOUB  SOCIBTIBS,  30. 


BLACKBERRIES. 

Levy  on,  see  Lbvt  ahd  Skizubb,  4« 


BLACKBOARDS. 


Announcement  of  Trains  on,  see  Carrisrs, 

326-338. 
Class  Legislation  as  to  Use  of,  by  Railroad, 

see  OoHsnTUTioNAL  Law,  135, 


BLACKLISTINO. 


Joinder  of  Actions  for,  see  Action  or  Suit, 

81. 
Injunction  against,  see  iNJUNonoN,  83. 


BLACKMAIL. 


1.  A  demand  by  the  owner  upon  the  of- 
fender for  a  reasonable  compensation  for  prop- 
erty criminally  destroyed  by  the  latter,  with  an 
accusation  of  the  crime  and  a  threat  to  prose- 
cute for  It  if  the  demand  is  not  complied  with, 
does  not  constitute  the  offense,  under  Ohio 


Rev.  Stat.  §  6880,  of  accusing  a  person  of  a 
crima  with  mtent  to  extort  or  gain  money  or 
othci  advantage.  Mann  v.  State,  47  Ohio  St. 
656,  11:  656 

3.  The  truth  of  the  accusation  may  be  ma- 
terial on  the  .trial  of  an  indictment  for  accusing 
another  of  crime  with  intent  to  extort  monev 
from  him.  on  the  Question  of  the  intent  with 
which  the  accusation  was  made.  Id- 


BLACKSMITH. 


Question  of  Jury  as  to  Negligence  of,  see 
Trial,  301. 


In  Acknowledgment,se6  Aoknowlbdomrnt, 
8. 
PromissoryNote,  see  Bilus  akd  Notb8,30, 
Deed,  see  Dxids,  5-7. 
Chattel  Mortgage,  see  Mobtoaqs,  110. 


BLASTING. 

V 

Municipal  Liability  for,  see  Municipal  Cor- 
porations, 186. 
Negligence  as  to,  see  NxGuaBNCB,  14. 

See  also  Bxplosionb. 

1.  A  person  emperlled  by  blasting  opera- 
tions near  his  dwelling  is  not  charseable  with 
contributory  negligence  because  ue  fails  to 
find  an  absolutely  safe  place  when  in  the 
moment  of  peril  he  makes  an  effort  to  protect 
himself.  BlaekweU  v.  Moorman,  111  N.  C. 
151,  17:  789 

3.  Persons  engaged  in  blasting,  who  know  or 
by  reasonable  diligence  could  know  that  stones 
thrown  by  the  blasts  have  been  falling  on  or 
around  a  neighboring  dwelling  so  as  to  emperil 
the  safety  of  the  occupants,  must  protect  tnem 
by  covering  the  blast  if  this  can  be  done  at  a 
reasonable  cost,  and,  if  not,  must  give  actual 
warning  to  those  who  are  in  peril.  Id, 

8.  Blasting  for  the  improvement  of  one's 

Sioper^  does  not  make  htm  liable  for  an  aoci- 
ental  destruction  thereby  caused,  witiiout  will- 
lul  or  wanton  necligenoe,  of  the  buildings  of  a 
former  tenant,  who  \xj  failure  to  remove  them 
and  by  violent  prevention  of  their  removal  by 
the  landowner  had  become  a  trespasser.  Jffintfir 
V.  Boanoke  Na/v.  A  W.  F.  Co.  Ill  N.  C.  94, 

17x  699 

4.  Injuries  to  a  house  from  blasting,  caused 
merely  by  the  shaking  of  the  earth  or  pulsa- 
tioDs  of  the  air  or  both,  give  no  rieht  of  action, 
in  the  absence  of  negHgeace  in  d<Mag  the  blast- 
ing, where  it  was  done  under  a  contract  with 
the  United  States  for  the  purpose  of  removing 
rocks  from  a  harbor.  Bmn&r  v.  Atiantie 
Dredging  Co.  184  N.  Y.  156,  17:  880 

5.  The  words  **all  persons,"  in  Me.  Rev. 
Stat.  chap.  17,  §g  28, 34,  requiring  notice  by 
those  engaged  in  blasting  before  an  explosion, 
so  that  **aU  persons"  or  teams  shall  have  time 
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BOARDS— BOJNDS. 


•.  retire  to  a  safe  distance,  do  not  apply  to 
the  workmen  in  the  quarries.  Han  v.  Mclnr- 
tyre,  82  Me.  840,  6s  450 


BOARDS. 


Of  Agriculture,  see  Agricultxtral    Sooib- 

TIES,  8. 

Mandamus  to,  see  Mandamus,  12. 
Of  Healtli,  see  Health. 
Appointment  of  Metropolitan  Board  by  Leg- 
islature, see  Constitutional  Law,  61, 
62. 
Of  Review  of  Taxes,  see  Taxes,  148-152. 
Of  Schools,  see  Schools,  25,  26. 
Of  Trade,  see  Board  ov  Tradb. 

1.  The  signature  of  a  majority  of  the  mem- 
bers of  a  board  of  trustees,  separately  ob- 
tained to  a  paper  when  the  board  is  not  in 
session,  will  not  constitute  a  valid  act  by  the 
board.    Gary  JJbrary  v.  EUsa,  151  Mass.  864, 

V:  765 

2.  Where  a  regular  meeting  of  a  board  of 
county  commissioners  adjourns  to  a  subse- 
quent day,  all  the  members  being  present, 
each  member  is  charged  with  the  official  duty 
of  attending,  and  with  notice  of  any  lawful 
action  to  be  taken  at  such  adjourned  meeting; 
and  anything  done  at  such  meeting  within 
the  power  ox  the  board  to  do  is  not  rendered 
inyalid  by  the  fact  that  one  member  did  not 
attend  it  StoekUmy.  Bneett,  29  Ha.  1,  16:  46 

8.  A  special  meeting  of  a  board  of  county 
commissioners,  of  which  each  commissioner 
has  been  duly  notified,  may  be  adjourned  to  a 
subsequent  day  by  the  members  present, — a 
majonty  of  the  enure  board;  and  ttieemithaX 
less  than  a  majority  may  do  so.  The  members 
present  at  such  meeting  have  actual  notice  of 
the  adjournment,  and  those  not  present  are 
charged  in  law  with  notice  thereof,  imd  the 
adjourned  meeting  is  but  a  continuation  of 
the  original  one ;  and  anything  done  at  the 
adjourned  meeting,  concerning  the  matter  for 
which  tlie  meeting  was  originally  called,  is  as 
legal  as  if  it  liad  b^n  done  before  the  adjourn, 
ment.  Id, 


BOARDS  OF  TRADE. 

See  also  Stock  and  Pboducb  Exchanob. 

1.  The  doctrine  that  when  private  property 
is  devoted  to  a  public  use  and  becomes  affect- 
ed with  a  public  interest  it  ceases  to  be  jurU 
privati  only,  and  is  subject  to  public  regula- 
tion, applies  to  the  furnishing  of  market  re- 
ports to  the  public  by  the  Chicago  Board  of 
Trade.  Jfeio  York  d  C,  Grain  it  Stock  Mceh. 
V.  Chicago  Boardof  Trade,  127111. 158,  8s  411 

2.  The  Chicago  Board  of  Trade  cannot,  af- 
ter having  so  conducted  its  affairs  for  a  long 
term  of  years  as  to  create  a  stsJidard  market 
for  agricultural  products,  and,  in  concert 
with  telegraph  companies,  built  up  a  system 
for  the  instantaneous  and  continuous  indica- 
tion of  that  market,  untU  such  system  has  be- 
come impressed  with  a  public  interest,  be  al- 
lowed to  discriminate  between  persons,  and 


say  that  one  shall  and  another  shall  not  receive 
the  market  reports,  when  all  are  equally  will- 
ing to  conform  to  reasonable  rules  on  the  sub- 
ject and  pay  for  the  information.  Id. 
8.  Hence, — Held,  that  the  Chicago  Board  of 
Trade,  and  the  telegraph  companies  acting  in 
connection  with  it,  have  no  right  to  refuse  to 
furnish  the  New  York  &  Chicago  Grain  & 
Stock  Exchange —  an  Illinois  corporation  or- 
ganized for  buying  and  selling  grain — with 
the  regular  telegraphic  'Hicker*^  market  quo- 
tations, it  appearing' that  such  Exchange  was 
willing  to  conformto  the  regulations  of  the 
Board  of  Trade  in  reference  to  furnishing  such 
quotations,  and  to  pay  for  the  same,  and  that 
it  was  not  engaged  in  a  gambling  or  * 'bucket 
shop"  business.                                         Id. 


BOHEMIAN  OATS. 

Enforcement  of  Note  Given  for,  see  Bills 

AND  Notes,  86. 
For  Fraud  in  Note  for,  see    Fraud    and 

Fkaudulbnt  Convbyancbs.  15. 
Illegality    of   Bohemian-Oat    Contract,  see 

CoNTBACia,  258. 


BOILER& 


Inspection  of,  sec  Municipal  Cobpobations, 
TO,  80. 


BONA  FIDE  PURCHASERS. 

Who  Are.  see  Bills  and  Notbs,  V.  b. 
Presumption  as  to,  see  Bvidenob,  221. 
Executor  as,  see  Executobs  and  Adhinis- 

TBATORS,  97. 

Of  Part  of  Mortgage  Debt,  see  Insolvbnct^ 

71. 
At  Judicial  Sale,  see  Judicial  Salb,  11. 
As  Mortgagor,  see  Mobtgaob,  40. 
On  Sale,  see  Salb,  88. 
Of  Land,  see  Ybndob  andPubchasbb,  45,  48- 

58. 


BONDS. 


I.  In  Gbnbbal;  Fob  Pbiyatb  Oblioations. 
II.  For  Indbm nity  and  Sbcubitt. 

nL  OOMMEBOIAL  AND  MUNICIFAL. 

a.  In  General. 

b.  MunieqMl  Bondi, 

Alteration  of,  see  Altbratton  of  Instru- 
mbnts,  3-4). 

Liability  on  Appeal  Bond,  see  Appeal  and 
ISbbob,  140.  886-387. 

To  Secure  Right  in  Beach,  see  Common. 

Construction  of,  see  Contracts,  148. 

Relief  against  Village  Bonds,  see  Contracts, 
827. 

Reformation  of,  see  Contracts,  843. 

Impairing  Obligation  of,  see  Contracts,  870. 

Power  of  Corporation  to  Issue,  see  Cobpoba- 
tions, 78. 
See  IndAX  lo  NolM  TrmemOiag. 


BONDS,   1.,  IL 
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Stipulation  fbr,  in  Subscription  to  Stock,  see 

Ck>BPORATI0K8,  166, 166. 
Damages  on,  see  DAMiiGBS,  89,  40. 
In  Condemnation  Proceedings,  see  Emikbht 

BouAnr,  98. 
Estoppel  as  to,  see  Estopfbl,  6,  7,  26,  27. 
Of  AoministratoTS,  see  Executors  and  Ad- 

MINISTRATOKS,  7. 

Fraud  in  Sale  of,  see  Fraud  akd  Fbaudu- 

JXRT  CONYBTANCSS,  21. 

GHft  of,  see  Gift,  3. 

Guaranty  of,  see  Guabaktt. 

For  Wife's  Support,  see  Husband  and  Wife, 
180. 

Injunction  against  Payment  of,  see  Injunc- 
tion, 92. 

Injunction  against  Issue  of,  see  Injunction, 
88. 

Interest  on,  see  Interest.  8,  9,  28. 

Jud^ent  on,  see  Judomxnt,  16. 

Linutation  of  Action  on,  see  Limitation  of 
Actions,  80. 

tfunicipal  Vote  for,  see  Municipal  Ck>BPO&A- 

TIONS,  HI. 

Complaint  on,  see  Pleading,  180. 

Record  of,  see  Rbal  Property,  60. 

Seal  of  Coun_^  on,  see  Seals,  8. 

Tax  on,  see  Taxes,  70,  109. 

Liability  of  Surety  on.  see  Principal  and 

Surety,  4-14, 17-19. 
Bondholders,  as  Parties  to  Suit  Attacking 
Bonds,  see  Action  or  Suit,  111. 

Aa  Members  of  Corporation,  see  Cor- 
porations, 176. 
Liability  of,  as  Members  of  Corporation, 

see  Corporations,  227. 
Rights  of,  as  to  Mortgage,  see.MoRTOAOS, 


i 

L  In  General;  For  Private  Obligations. 

1.  A  seal,  or  a  scrawl  to  which  the  statute 
gives  the  same  eifect,  is  essential  to  a  bond; 
and  an  instrument  without  such  seal  or  scrawl 
is  not  a  bond,  although  reciting  in  the  body 
thereof  that  the  obligors  or  parties  thereto  have 
Mt  their  hands  and  seals.  WilUam$  v.  8taU 
25  Fla.  784.  6:  881 

2.  Ono  who  executes  a  bond  may  be  liable 
upon  it  although  hia  name  does  not  appear 
in  the  body  of  it  Campbell  y.  Botering,  42 
Minn.  116,  6:  878 

8.  An  action  on  a  bond  to  save  a  person 
barmleas  from  all  damages  and  costs  by  reason 
of  a  daim,  and  to  pay  all  costs  and  damages 
to  which  be  may  be  put  by  reason  thereof, 
does  not  accrue  until  he  has  actually  paid  such 
oosta  and  damages.  Id, 

4.  Where  a  bond  provides  a  penalty  for  fail- 
ure to  perform  its  covenants,  recovery  can- 
not be  had  upon  the  covenants  and  for  the 
penalty  also.     Carey  v.  liackey,  82  Me.   616, 

9:  118 

6.  Wbere  a  bond  running  to  a  town  treas- 
urer la  to  secure  privileges  to  the  inhabitants 
of  the  town,  the  obligor  cannot  have  the  op- 
tion to  pay  the  penalty  and  avoid  the  conai- 
tion,  aa  the  penalty  would  go  to  the  town, 
instead  of  to  the  inhabitants.  MiddleUnon  v. 
Ifetepart  Boipital,  16R.  L  819,  1:  191 

6.  The  surety  on  a  bond  by  a  wife  to  secure 
her  husband  against  claims  for  future  support 


will  be  liable  thereunder  to  the  obligee  for 
amounts  which  the  obligee  has  been  com- 
pelled to  pay  on  a  decree  of  the  probate  court 
m  a  subsequent  proceeding  by  the  wife  to 
obtain  money  for  her  support;  and  this  al- 
though such  decree  had  been  reversed  by 
agreement  of  the  i>arties.  Winn  v.  Banf&rd, 
148  Mass.  89,  1:618 

IL  For  Indbiinitt  and  Security. 

7.  The  cashier  of  a  national  bank  who  misap- 
propriates its  stock  which  he  has  taken  in  his 
own  name  as  security  for  a  note  to  the  bank 
which  he  indorses  in  order  to  evade  the  prohi- 
bition against  loans  by  the  bank  on  the  security 
of  its  own  stock  is  guilty  of  misappropriating 
the  property  of  the  bank  entrusted  to  him  as 
cashier;  and  his  sureties  are  therefore  liable. 
Walden  JVat,  Ba7^  Y.  Birch,  180  N.   Y.  221, 

14;  811 

8.  The  appropriation  by  a  bank  cashier  to 
his  own  use.  of  money  belonging;  to  the  bank, 
is  a  breach  of  the  conditions  of  his  bond  that 
he  shall  well  and  faithfully  discharge  the  du- 
ties imposed  on  him  as  such  eashier  by  the 
charter  and  by-laws  of  the  bank,  although 
there  are  no  by-laws,  and  the  charter  merely 
requires  him  to  make  oath  that  he  will  dig- 
charj^e  his  duties  dili^ntl^,  honestlv,  and  im- 
partially, and  prohibits  him  from  borrowing 
money  from  the  bank.  MeShane  v.  Emror'i 
Bank,  78  Md.  186,  10:  668 

9.  The  fact  that  accommodation  notes  have 
been  procured  by  a  defaulting  bank  oficer,  to 
be  used  as  apparent  assets  during  an  expert  ex- 
amination of  the  bank,  for  the  purpose  of  con- 
cealing his  default,  will  not  operate  as  the  pay- 
ment of  the  amount  owed  Bf  the  defaulting 
officer,  so  as  to  release  the  sureties  on  his  bono, 
if  the  notes,  after  being  used  to  conceal  the  de- 
fault by  means  of  false  checks  and  credits, 
were  returned  to  their  makers  without  any- 
thing ever  being  paid  on  them.  Id. 

10.  Under  the  bond  of  a  conductor  of  arail- 
roaa  tram  to  an  express  company  for  tne 
faithful  discharf^  of  his  duties  as  an  express 
messenger,  reciting  that  it  shaU  not  be  impaired 
by  a  change  of  his  place,  position,  or  duties, 
or  by  his  temporarv  absence  from  duty,  a 
surety  cannot  defend  against  an  action  for  his 
negligence  in  carrying  a  package  of  money,  on 
the  ground  that  he  had  been  given  a  temporary 
leave  of  absence,  during  whidi  a  person  alleged 
to  be  guilty  of  stealing  the  money  had  been 
put  in  his  place,  and  become  acquainted  with 
the  safe  in  which  the  money  was  carried. 
IMnk  V.  Southern  Shop.  Co.  82  Ga,  88, 8:  488 

11.  The  conductor  of  a  train  who  is  entrust- 
ed with  a  package  of  money  as  an  express 
messenger  mav  be  found  by  the  lury  to  be 
guilty  of  negligence  rendering  lum  and  his 
sureties  liable  on  his  bond  to  the  express  com- 
pany, in  leavlnff  the  car  wherein  the  money  is 

f>laoed  in  a  smaU  iron  safe,  with  an  ordinary 
ock  and  kev,  standing  at  a  place  about  76 
yards  from  ue  depot,  with  no  nouse  near  by, 
from  sundown  until  half-past  9  o'clock  at 
night,  while  he  goes  up  town  to  plav  cards 
and  visit  drinking  saloons,  although  the  only 
instructions  he  reeved  when  the  package  was 
given  him  were  to  put  it  in  the  safe,  lock  the 
safe,  and  put  the  key  in  his  pocket.  Id. 
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12.  The  sureties  on  the  bond  of  the  assignee 
of  an  insol vent's  estate  are  not  liable  for  bis 
conversion  to  the  use  of  the  estate  of  proper^ 
not  belonging  to  it,  Beit  y.  Johntan^  78  Cnf. 
217,  Z\  168 

Of  oAeer. 
dee  also  PiiiKcrPAL  and  Subvtt,  4-14, 17-19. 

18.  The  extension  by  statute  of  the  term  of 
an  ^fflcer  who  was  elected  for  two  years,  and 
"until  his  successor  is  elected  or  qualified," 
will  not  make  his  sureties  liable  for  any  de- 
fault occurring  after  the  two  years  have  ex- 
pired, although  the  bond  states  the  time  when 
the  term  commences,  but  not  when  it  ends, 
and  further  provides  that  it  shall  remain  in 
«ffect  while  he  shall  act  "under  such  elec- 
tion.*'   King  County  v.  i^arry,  5  Wash.  586, 

19:  500 

14.  The  failure  of  a  state  treasurer  to  ac- 
•eount  to  the  state  for,  or  deliver  to  his  sue* 
cesser  in  office,  the  interest  received  by  him 
on  deposits  of  the  public  money,  is  a  breach 
of  the  conditions  of  his  official  bond  for  which 
he  and  his  sureties  are  liable.  HUkU  v.  MeFht- 
ridge,  84  Wis.  478,  80s  828 

15.  Neither  the  negligence  of  the  county 
<x>mmi8sioners  in  respect  to  their  supervisory 
duties  over  the  treasury,  nor  their  actual  mal- 
feasance facilitating  or  encouraging  a  conver- 
sion of  the  public  funds  by  the  treasurer,  is  a 
defense  in  an  action  on  his  bond.  Waeeea 
CaufUy  Comre,  v.  Skeehan,  42  Minn.  57, 

6:  786 

16.  An  action  may  be  prosecuted  by  a  coun- 
ty against  its  treasurer  and  the  sureties  on 
his  official  bond,  without  first  obtidning  leave 
from  the  court.  Id. 

17.  The  sureties  for  the  second  term  of  a 
county  treasurer  areprima  fade  liable  for  a  de- 
ficiency occuirhig  at  the  expiration  of  that 
term,  and  have  the  burden  of  proving  that  this 
deficiency  occurred  during  Uie  pxior  term. 
IHnsOaufUyy,  TTiT/arrf,  89  Minn.  126.  1:  118 

18.  The  sureties  for  the  second  term  of  a 
countv  treasurer  are  liable  for  money  coming 
into  the  treasury  during  that  time,  although 
it  was  placed  there  merely  to  cover  a  prior  de- 
falcation. Id, 

19.  The  fact  that  a  county  treasurer  had  con- 
verted funds  during  his  first  term  does  not  con- 
•clusively  show  that  such  conversion  was  iden- 
tical with  the  deficiencv  at  the  expiration  of 
his  second  term,  where  there  is  evidence  of  con- 
tinued conversion  during  the  second  term.  2d, 

20.  The  knowledge  of  (^unty  commissioners 
upon  acceptance  of  the  bond  of  the  county 
treasurer  for  a  second  term,  that  he  had  been 
•chargeable  with  conversion  of  funds  during 
his  first  term,  does  not  avoid  the  bond.  Id, 
laiqnor  bond. 

21.  A  statutory  liquor  bond  which  must  be 
approved  by  the  town  board,  and  then  filed 
with  the  county  treasurer,  who  has  no  discre- 
tion as  to  the  filing,  becomes  operative  on  its 
approval  and  before  filing,  so  as  to  make  the 
sureties  liable  for  the  acts  of  the  principal  be- 
tween the  dates  of  the  approval  and  the  filing. 
Brockway  v.  Petted,  79  Mich.  620,        7:  740 

22.  A  liquor  bond  dated  back  several  days 
before  the  time  of  signing,  and  reciting  that 
the  principal  then  professes  to  carry  on  the 
business  of  liquor-aealer,  relates  back  to  and 
covers  the  period  from  its  date.  Id, 


28.  A  recital  in  a  liquor  bond,  that  the  prin- 
cipal then  professes  to  carry  on  the  bilsmess 
of  a  liquor  dealer,  estops  the  sureties  from  de- 
nying that  fact.  Jd, 


HI.   COMMEROIAL  AND  MuinCIPAU 

a.  In  Oenerai, 

24.  Bonds  and  coupons  reciting  that  they 
are  upon  the  terms  and  conditions  set  forth 
in  a  mortgage  securing  them  charge  the  holder 
with  notice  of  the  provisions  in  the  mortgage. 
MeCleUand  v.  Norfolk  8.  B.  Oo.  110  N.  Y. 
469,  1:  899 

Bee  also  Coupons. 
Of  private  eorporailoB*. 

85.  A  constitutional  limitation  on  the  issue 
of  corporate  bonds  except  for  money,  labor 
done,  or  property  received,  and  a  provision 
that  all  fictitious  indebtedness  shall  be  void, 
do  not  prevent  pledging  the  bonds  of  a  cor- 
poration for  an  amount  in  excess  of  the  in- 
debtedness to  be  secured.  Mleon  ▼•  Bubbard^ 
(Ala.)  17: 876 

26.  The  bonds  of  a  corporation  subject  to 
the  provisions  of  the  General  Manufacturing 
Act  (N.  T.  Laws  1848,  chap.  40,  g  2)  may  be 
issued  by  it  at  less  than  par  for  either  money 
or  property  required  for  its  use.  Oamble  ▼. 
iiueene  County  Water  Co,  128  N.  Y.  91, 

9:  687 

27.  A  corporation  which  purchases  propertv 
intending  to  pay  therefor  by  issuing  its  stock 
and  bonds,  the  former  of  which  must  be  is- 
sued at  par,  will  not  be  permitted  to  issue  a 
much  larger  quantity  of  bonds  taken  at  their 
actual  value  tnan  is  necessary  to  make  up  the 
difference  between  the  par  value  of  the  stock 
offered  and  the  purchase  price  of  the  property, 
the  surplus  of  bonds  being  rendered  neces- 
sary by  the  fact  that  the  actual  value  of  the 
stock  is  much  less  than  par.  BL 

28.  A  corporation  which  has  power  to  issue 
bonds  to  raise  money  for  the  construction  of 
its  works  may  issue  them  in  payment  for 
works  already  constructed,  which  are  suitable 
for  its  purposes  and  can  be  purchased  by  it. 

Id, 

b.  Munieipai  Bondt» 

29.  Municipal  bonds  issued  under  express 
authority  of  the  incorporating  Act  are  not 
void  because  by  ordinance  authorising  their 
issue  they  are  made  payable  in  "gold  coin  of 
the  United  States  of  America  of  the  present 
standard  weight  and  fineness,*'  that  section 
of  the  Act  authorizing  their  issue  not  provid- 
ing the  kind  of  currency  in  which  thev  shall 
be  payable.    Judeon  v.  Beaaemer,  87  Ala.  240, 

4:  748 

80.  The  failure  of  a  statute  authorizing  a 
county  to  improve  the  navigation  of  a  river 
and  to  issue  bonds  therefor,  to  provide  any 
means  for  paying  the  bonds  or  any  interest 
thereon,  does  not  make  the  statute  or  the 
bonds  invalid.    Stockton  v.  Bnoell,  29  Fla.  1. 

16:  48 
Amount. 

81.  An  amended  city  charter  providing  that 
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the  city  maj  borrow  money  by  issuing  bonds 
not  to  exceed  the  sum  of  $100,000,  omitting 
the  words  of  the  former  charter,  ''but  never  in 
any  form  to  make  the  city  liable  for  exceeding 
that  amount  in  the  aggregate,"  gives  authority 
to  issue  bonds  subsequent  to  the  date  of  the 
charter  to  the  extent  of  $100,000,  although  a 
bonded  indebtedness  already  existed.  Mauldin 
V.  QreenvilU,  83  8.  0.  1,  8:  291 

82.  Under  the  Pennsylvania  Constitution 
and  the  Act  of  At>ril  20.  1874.  providing  that 
a  city  may  incur  debt  not  exceeding  2  per  cent 
of  its  assessed  valuation,  but.  before  issuing 
security  for  such  debt,  a  statement  shall  m 
filed  showing  the  assessed  valuation  of  the 
property, and  the  amount  of  annual  tax  levied  to 
pay  the  debt,  in  accordance  with  law, — ^bonds 
issued  without  the  levy  of  an  annual  tax  and 
without  the  filing  of  a  statement  are  invalid; 
but  the  debt  may  be  a  valid  one,  and  if  so  the 
bondholders  may  recover  on  the  contract. 
Baindnirgh  v.  Pifan,  127  Pa.  74,  4:  886 
Tor  vrhiirt  may  be  issued. 

83.  Bonds  may  be  issued  by  a  city  to  pay 
for  property  lawfully  purchased,  in  the  ab- 
aence  of  any  statutory  or  constitutional  pro- 
hibition, although  they  could  not  lawfully  be 
issued  to  be  placed  in  the  market  for  sale  to 
obtain  money.  BushmlU  Gas  Go.  v.  BttshviUs 
121  Ind.  '206,  6:  816 

84.  The  issue  of  county  bonds  to  be  paid  by 
tax,  "for  the  purpose  of  procuring  seed  grain  for 
needy  farmers,  is  for  a  public  purpose;  and  a 
fltatute  authorizing  counties  to  take  such  action 
is  not  imconstitutional.  Such  tax  is  for  the 
necessary  support  of  the  poor.  State,  Qood- 
vin,  V.  I^elson  Cminty,  1  N.  D.  88,  8:  888 
In  aid  of  railroads. 

35.  In  Nebraska,at  least  fifty  freeholders.resi- 
dent  in  the  township,  etc.,  must  si^n  a  petition 
to  the  county  commissioners,  to  give  the  latter 
jurisdiction  to  call  an  election  for  the  purpose 
of  voting  aid  for  a  railroad.  WuUenwabir  v. 
Duiiigan,  30  Neb.  877.  18:  811 

36.  Railroad-aid  bonds  issued  by  aj^ouuty 
tinder  a  statute  authorizing  them  to  bear  inter- 
est at  the  leffal  rate  at  the  place  where  they  are 
made  payable  are  not  defeated  by  the  fact  that 
the  rate  at  which  they  are  fixed — they  being 
payable  in  another  State — is  larger  than  the 
maximum  rate  In  the  State  where  thev  are 
issued.  NeUan  v.  Eayioood  County^  87  Tcnn. 
781,  4:  648 

87.  Bailroad-aid  bonds  issued  by  a  county 
are  not  defeated  by  a  consolidation  of  the  rail- 
road with  another,  taking  place  after  notice  of 
the  election  at  which  the  bonds  were  voted, 
under  a  statute  passed  and  taking  effect  before 
the  election.  Id. 

88.  Haywood  County,  Tennessee,  has  the 
power  to  8ob8cril)e  to  the  stock  of  a  railroad 
company  and  issue  its  bonds  in  payment 
thereof  upon  a  malority  vote  of  the  electors, 
under  the  Act  of  1869-70  providing  that  "  if  a 
majority  of  all  the  votes  cast  shall  be  in  favor 
of  the  issuance  of  such  county  bonds,  then  it 
shall  be  the  duty"  of  the  County  Court  of 
Haywood  County  to  issue  such  bonds,  al- 
though Haywood  County  is  not  expressly  em- 
powered to  issue  its  bonds  in  payment  for  stock 
subscribed,  and  the  other  counties  mentioned 
in  the  Act  are  empowered  so  to  do.  Id. 

L.  R.  A.  Dm.  6 


39.  Wliere  it  is  within  the  power  of  the  Le- 
gislature, after  the  issuance  of  town  railioad- 
aid  bonds,  to  correct  irregularities  of  official 
action  without  affecting  the  consent  of  tax- 
payers of  the  town  previously  given,  it  has  also 
power  to  pass  an  Act,  before  the  issuance  of 
such  bonds,  though  after  their  execution,  au- 
thorizing a  change  in  their  form,  without  Im- 
pairing such  consent  by  the  taxpayers. 
Browndl  v.  Greenwich,  114'N.Y.  518,  4:  685 
Rig^hts  of  bona  fide  holders. 
See  also  Ebtopfxii,  26,  27. 

40.  Where  bondB  issued  by  a  city  contain 
an  unconditional  promise  to  pay  in  thirty 
years,  purchasers  in  eood  faith,  without  know- 
ledge of  a  collateral  agreement  between  the 
city  treasurer  and  certain  bankers  for  a  sale  of 
the  bonds,  stipulating  that  a  certain  proportion 
of  them  shall  be  called  and  redeemed  yearly, 
are  not  bound  by  such  collateral  agreement. 
Suffolk  Sav.  Bank  v.  Boston,  149  Mass.  364, 

4:  516 

41.  Although  purchasers  of  bonds  issued  by 
a  city  are  bound  to  examine  the  city  records  to 
ascertain  the  authority  of  the  city  treasurer  to 
issue  the  bonds,  they  are  not  required  to  look 
further  for  an  unusual  private  agreement  be- 
tween Uie  city  treasurer  and  certain  bankers 
who  are  authorized  to  sell  the  bonds.  Jd. 

42.  The  fact  that  a  private  agreement  made 
by  a  city  treasurer  with  certain  bankers  for  a 
sale  of  Bonds  issued  by  the  city  stipulates  that 
a  certain  proportion  of  them  shall  be  called 
and  redeemed  yearly,  whereas  the  bonds  them- 
selves contain  an  unconditional  promise  to 
pay  in  thirty  years,  is  recorded  with  the  com- 
mittee of  finance,  is  not  constructive  notice  to  * 
purchasers  of  the  bonds.  Id. 

48.  One  who  buys  the  bonds  of  a  city  from 
a  purchaser  without  notice  of  a  private' au^ree- 
ment  between  the  city  treasurer  and  certain 
bankers  authorized  to  sell  the  bonds  takes  the 
unimpeachable  title  of  his  vendor,  notwiih- 
standing  he  himself  had  knowledge  of  the  ex- 
istence of  such  contract,  and  can  enforce  the 
bonds  according  to  their  tenor.  Id. 

44.  The  holder  of  municipal  bonds  issued 
without  the  filing,  by  the  principal  officers  of 
the  municipality,  of  a  statement  showing  the 
indebtedness  of  the  district,  the  amount  of  the 
last  preceding  valuation,  the  amount  of  debt 
to  be  incurred,  etc.,  as  required  by  Pa.  Act 
April  20,  1874,  §  2,  will  be  deemed  to  have 
full  knowledge  of  all  that  would  have  ap- 
appeared  in  suce  statement  had  it  been  filed. 
Baingburgh  v.  J^an,  127  Pa.  74,  4:  886 

45.  A  judgment  of  a  county  court,  under  the 
New  York  Bondine  Act  of  1869,  authorizing 
issuance  of  railroad-aid  bonds  by  a  town,  and 
appointing  commissioners  to  execute  and  issue 
such  bonds,  makes  the  appointees  commission- 
ers de  jure,  empowered  to  act  for  the  town; 
and  their  acts  within  their  authority  are  the 
acts  of  the  town.  Hence  irregularities  in  the 
manner  of  performance  cannot  affect  the  va- 
lidity of  the  bonds  so  issued,  in  the  hands  of 
an  innocent  purchaser  for  value.  BroiotieU  v. 
Greenwich,  114  N.  Y.  518,  4:  685 

46.  Conditions  not  fixed  by  a  statute  author- 
izing the  issuance  of  county  bonds  in  aid  of 
railroads,  but  imposed  upon  the  assignee  of 
the  bonds  and  accepted  by  the  railroad  com- 
pany, cannot  be  set  up  by  the  county  to  defeat 
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the  bonds  in  the  hands  of  a  ^na  ./Subpurchaser 
for  Yalue,  as  such  purchaser  is  not  hound  to 
inquire  into  the  performance  of  such  condi- 
tions. NeUon  v.  Haywood  County,  87  Tenn. 
781.  4:  648 

Payment;  place;  time* 

47.  Where  an  Act  to  provide  for  the  payment 
of  township  bonds  issued  in  aid  of  a  railroad 
provides  that  no  tax  shall  be  levied  to  pay  the 
interest  on  any  bond  until  the  railroad  shall  be 
completed  through  the  township,  and  also  pro- 
vides that  the  Act  shall  not  be  construed  to  au- 
thorize a  tax  to  pay  any  interest  which  shall 
have  accrued  prior  to  the  completion  of  the 
road,  funds  in  the  hands  of  the  county  trea- 
surer at  the  time  of  such  completion,  arising 
from  taxefi  levied  before  that  time,  cannot  be 
applied  in  payment  of  interest  subsequently  ac- 
cruing; and  an  application  for  a  mandamus  to 
compel  such  payment  will  be  denied.  StaU, 
Dickinson,  v.  JVeely,  80  S.  C.  587,  8:  678 
48.  Munlcipnl  bonds,  in  the  absence  of  any 
provision  as  to  ihe  place  of  payment,  are  pay- 
able at  the  treasury  of  the  municipality. 
Friend  v.  PitiOmrgh.  131  Pa.  305,       6:  686 

49.  The  inception  of  a  bond,  as  to  a  purchaser, 
being  its  delivery,  town  railroad-aid  bonds  is- 
sued under  a  statute  authorizing- them  to  be 
made  "payable  at  the  expiration  of  thirty  years 
from  their  date"  are  not  invalid  because  made 
payable  in  twenty  years,  although  they  are  ex- 
ecuUid  and  dated  before  the  passage  of  a  law 
allowing  them  to  be  made  payable  in  a  less  time, 
where  they  are  not  delivered  to  the  purchaser 
until  after  such  law  takes  effect.  BrowneU  v. 
Qreenwioh,  114  N.  Y.  518,  4s  686 


BONUS. 


See  Subscription, 


BOOKMAKINO. 


Equal  Protection  of  Laws  as  to,  see  Con- 
stitutional Law,  68. 
Title  of  Statute  as  to,  see  Statutes,  54. 


BOOKS. 


Of  Account  as  Evidence,  see  Evidence,  82Sh 

381. 
In  Schools,  see  Schools,  27-  87. 


BORN  ALIVE. 


See  Curtesy,  1. 


BOROUGH. 

Power  to  Furnish  Water  Supply,  see  Muiao- 
iPAL  Corporations,  126. 


BOUNDARIES. 

I.  Op  State  or  Municipality. 
n.  Op  Private  Property. 

a.  In  General. 

b.  By  Highway. 

c.  By  Waters, 

Adverse  Possession  beyond,  see  Abversb 
Possession,  10-12. 

Chancre  of,  by  County,  see  Counties,  11. 

Jurisaiction  of  Acts  and  Crimes  on  State 
Boundary,  see  Courts,  16-18. 

Jurisdiction  as  Affected  by  Change  of  State 
Bojindary,  see  Courts,  28. 

Equity  Jurisdiction  as  to,  see  Equity,  11. 

Parol  Evidence  of,  see  Evidence,  257. 

Of  Irrigation  Districts,  see  Irbigatcnq  Dis- 
tricts, 2. 

Sale  of  Intoxicating  Liquors  on  Bountlar7 
River,  see  Intoxicating  Liquors,  54. 

Adjudication  as  to,  see  Judgment,  66. 

Trees  on,  see  Trees. 


L  Op  State  or  Municipality. 

1.  An  island  outside  the  boundary  of  the 
state  of  Iowa  because  east  of  the  middle  of  the 
main  channel  of  the  Mississippi  Biver  is  be- 
yond the  jurisdiction  of  the  courts  of  that 
state  for  the  abatement  of  nuisances  thereon  or 
the  punishment  of  crime  committed  thereon, 
although  the  state  has  concurrent  jurisdiction, 
under  Act  of  Congress  of  March  8,  1845,  over 
the  river  itself  for  its  whole  width  so  far  as  it 
forms  a  boundary.  Bttek  v.  EUenboU  (Iowa) 
84  Iowa,  394,  16:  187 

2.  A  scow  on  which  intoxicating  liquors  are 
sold,  anchored  in  water  about  5  feet  deep  and 
about  i  mile  from  shore.  Is  not  within  any 
township  in  Michigan,  and  no  prosecution  can 
be  had  for  such  sales  under  the  Michigan 
statute,  which  makes  the  shore  the  boundary 
line  of  a  municipal  corporation,  although  rights 
of  landowners  for  fishing  purposes  are  extended 
by  the -statutes  over  the  water  a  mile  from 
shore.    People  v.  Boucluird,  82  Mich.  156, 

9:  106 
8.  The  same  rule  governs  as  to  the  boun- 
daries on  streams  of  water  of  incorporated 
territories  and  of  lands  of  individuals.  Ft. 
Smith  d  V,  B.  Bridge  Co,  v.  Hawkins,  54  Ark. 
509,  18:  487 

4.  The  boundary  of  an  incorporated  town 
or  city  on  a  navigable  river  in  Arkansas,  like 
that  of  an  individual  proprietor,  extends  only 
to  hi^h-water  mark,  although  the  county 
boundary  goes  to  the  middle  of  the  channel. 

Id. 


II.  Of  Private  Property, 
a.  In  OeneraZ, 

5.  Where  there  is  doubt  or  ignorance  as  to 
the  true  locality  of  a  boundary  line,  although 
it  might  easily  be  removed  by  a  survey,  a 
parol  agreement  between  adjoining  owners 
fixing  the  line  is  not  within  the  btatute  of 
Frauds.     Oalbraith  v.  Luiuford,  87  Teon.  89, 

1:  588 

6.  Ascertained  objects,  natural  landmarks. 

See  Index  to  ITotee  Preeedlni^. 
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and  reputed  bonndarles,  control  mere  courae 
and  distance  in  determining  the  boundaries  of 
land.    Teasa  r.  8t,  Albans  (W.  Ya.)  19:  802 

7.  Disputed  boundaries  between  adjoining 
lands  may  be  settled  by  express  parol  agree- 
ment, executed  immediately  and  accompanied 
by  possession  according  to  such  agreement. 

b.  By  Highway, 

8.  A  deed  which  merely  calls  for  a  highway 
or  street  carries  title  to  the  centre  thereof. 
Iran  Mountain  B.  Co.  ▼.  Bingham,  87  Tenn. 
522.  4:  682 

9.  A  conveyance  of  land  bounded  * 'along"  a 
certain  road  which  was  laid  out  entirely  on  the 
grantor's  land,  but  on  the  margin  thereof,  car- 
ries the  fee  in  the  whole  roadiSsd.  Eabei^man 
V.  Baker,  12b  N.  Y.  253.  18:  61 1 

10.  A  couYcyance  of  lots  with  reference  to, 
or  as  bounded  by,  streets  and  alleys  as  laid  off 
on  a  certain  plat,  passes  the  title  to  the  center 
of  the  street  or  alley,  even  if  never  brought 
into  public  use,  provid^Kl  the  seller's  title  ex- 
tended to  the  centre  thereof.  Jacob  y.  WooL- 
/oiit.  90  Ky.  426,  9:661 

11.  The  owner  of  a  lot  abutting  upon  a  street 
Ib  a  city  it  presumed  to  be  the  owner  of  the 
•oil  to  the  centre  of  the  street,  subject  to  the 
pttblic  easement  of  passage  and  the  rights  of 
the  municipality  to  use  it  for  municipal  pur- 
poses as  authorized  by  law.  Edmiion  v. 
X^wfyO.  D.)  17:276 

c.  By  Waters, 

12.  ▲  purchaser  of  lots  according  to  a  plat 
showing  them  bounded  by  a  definite  line  at  a 
qwcifled  distance  from  the  front  boundary 
Mquires  no  riparian  rights  in  lands  covered  by 
tidewater^t  the  rear  of  such  lots.  Kenyan  r. 
Kn^,  2  Wash.  894,  13:  142 

18.  A  deed  of  land  naming  a  creek  as  one 
boundary,  made  by  a  probate  judge  as  trustee 
of  town-site  lots  under  Act  of  Congress,  con- 
veys only  to  the  bank  of  the  creek,  where  at 
the  same  sale  the  bed  of  the  creek,  which  had 
been  separately  described  in  the  notice  of  sale, 
is  separately  sold  and  Is  conveyed  the  same 
dav  to  another  purchaser.  Pearee  v.  Denver 
18  Colo.  3S3,  6:  641 

14.  When  the  government  leaves  a  small  island 
in  a  navi^ble  river  lying  between  the  shore 
and  the  middle  of  the  stream  unsurveyed,  and 
sells  all  the  surveyed  islands  and  all  the  lands 
on  both  sides,  of  the  river,  the  title  to  the  island 
will  pass  to  the  riparian  owner  of  the  lands  on 
the  river,  as  an  incident  to  the  grant  Ghantfos 
V.  Mack,  77  Wis.  578,  10:  207 

15.  The  boundary  line  between  owners  of  land 
on  opposite  sides  of  a  channel  not  more  than 
200  rods  wide  into  which  the  tide  flows,  but 
from  which  it  wholly  ebbs  and  through  which 
a  fresh- water  stream'flows,  is  the  middle  of  the 
tidal  channel  and  not  affected  by  the  fresh- 
water stream,  although  the  Colonial  Ordinance 
of  1641-47,  which  extends  the  ownership  of  the 
land  on  tidal  waters  to  low-water  mark  if  not 
more  than  100  rods,  furnishes  no  guide  for  the 
division,  since  the  laiid  to  be  divided  is  sll 
above  low- water  mark.  Tappan  v.  Boston 
Waier-Pmoer  Co.  167  Mass.  24,  16:  868 

a  t«  IVotas  Prficeding, 


16.  Title  to  low-water  mark  will  pass  by  a 
convevance  of  land  loping  on  the  seashore,  the 
boundary  lines  of  which  are  described  as  "  be- 
ginning at  the  sea."  thence  running  around  the 
parcel  to  "the  shore/'  thence  to  the  "first 
ix>unds  mentioned," — especially  where  nothing 
appears  to  show  any  reason  or  motive  for  sepa- 
rating Ae  beach  from  the  upland  and  retain- 
ing tTtle  to  it.  Snow  v.  Mt,  tkwri  Mand  Beal- 
Estate  Co,  84  Me.  14.  17:  280 

17.  A  boundu'y  described  as  running  "to 
low-water  mark,  thence  northerly  along  the 
low- water  mark"  of  a  pond  or  river,  fixes  that 
mark  as  the  permanent  boundary,  and  does 
not  convey  any  land  below  the  water  mark. 
Allen  V.  Weber,  80  Wis.  581.  14:  861 

18.  That  the  object  of  the  purchase  of  a 
strip  of  land  was  to  build  ice-houses  thereon 
cannot  affect  the  construction  of  the  deed  so  as 
to  extend  the  bounda^  below  low-water  mark, 
where  it  is  expressly  fixed  by  the  language  of 
the  deed.  Id. 

19.  The  reservation  of  the  right  of  flowage 
on  conveyance  of  land  bounded  by  low- water 
mark  ana  bordering  on  a  dam  does  not  imply 
any  extension  of  the  boundary  below  such 
mark,  where  there  is  a  margin  between  high 
and  low  water  marks,  to  which  the  right  of 
flowage  may  apply.  Id. 

20.  The  common-law  rule  governing  the  con- 
struction and  extent  of  grants  o£  land  border- 
ing and  bounded  on  non-navigable  waters  is 
applicable  alike  to  conveyances  bounding  lands 
on  f  reshwater  rivers  and  small  non-na^gable 
lakes  or  ponds.  Oouverneur  v.  National  lee 
Co.  184  N.  Y.  855,  18:  696 

21.  Describing  one  boundary  of  a  convey- 
ance of  land  as  3ong  a  certain  pond  will  carry 
title  to  the  centre  of  the  pond,  unl^^s  a  con- 
trary intention  appears.  Id. 

22.  The  designation  of  the  courses  and  dis- 
tances of  the  shore  line,  in  a  deea  describing 
one  boundary  of  the  land  conveyed  as  "along" 
a  certain  pond,  will  not  prevent  the  passing  by 
the  grant  of  title  to  the  center  of  the  pond. 

Id. 

28.  If  a  meandered  lake  is  non-navi^ble  in 

fact,  the  patentee  of  riparian  land  takes  the 

fee  to  the  centre  of  the  lake.    Lamprey  v. 

State,  52  Minn. — ,  18:  670 

24.  The  purchaser  from  the  government  of 
lands  bordering  on  non-navigable  inland  lakes, 
divided  therefrom  in  the  survey  by  a  meander- 
ing hne,  and  designated  as  a  fractional  quarter 
or  lot,  giving  the  number  of  acres  of  dry  land, 
takes  fSl  the  land  within  the  subdivision,  in- 
cluding that  part  beyond  the  meandering  line 
and  covered  by  the  water.  Stoner  t.  Bice 
121  Ind.  61,  6:  887 

25.  If  a  description  be  by  metes  and  bounds, 
no  reference  being  made  therein  to  a  lake  by 
which  the  land  lies,  then  only  the  land  included 
within  the  lines  as  fixed  by  the  terms  used  by 
the  parties  to  the  deed  will  pass  to  the  grantee. 
Lembeck  v.  iV>.  47  Ohio  St.  886,         8:  678 

26.  If  the  call  in  the  description  of  land 
lying  by  an  inland  non-navigable  lake  be  to  and 
thence  along  the  margin  of  the  lake,  the  title  of 
the  purchaser  will  extend  to  low-water  mark 
only.  Id. 

2/.  Where  one  who  owns  a  tract  of  land  that 
surrounds  and  underlies  a  non-navigable  lake, 
the  length  of  which  is  distinguishably  greater 
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than  its  breadth.  conveyB  a  parcel  thereof  that 
borders  on  the  Ifdce,  by  a  description  that  makes 
the  lake  one  of  its  boundaries,  the  presumption 
is  that  the  parties  do  not  intend  that  the  grantor 
should  retain  the  title  to  the  land  between  the 
edge  of  the  water  and  the  centre  of  the  lake; 
and  the  title  of  the  purchaser,  therefore,  will 
•extend  to  the  centre  thereof.  Id, 


BOUNTY. 

Appropriation  for,  see  Appropbtations,  14, 
15. 

Where  a  town  in  1861  contracted,  without 
authority,  to  pay  a  monthly  bounty  to  such  of 
its  citizens  as  should  be  mustered  as  soldiers 
into  the  service  of  the  United  Stat^,  and  the 
Legislature  subsequently  passed  an  Act  em- 
powering the  town  to  carry  out  such  contract, 
but  stating  that  the  contract  should  terminate 
in  ninety  days  from  its  date,  no  recovery  can 
be  had  for  any  time  of  service  longer  than 
ninety  days,  although  in  1868  the  Legislature 
passed  an  Act  ratifying  all  acts  of  towns  in 
agreeing  to  pay  bounties  to  soldiers  furnished 
by  them  for  the  war  then  existing.  Marsh  v. 
aeiiuaU,  158  Mass.  34,  10:  SOS 


BREACH  OF  PROMISE. 

Of  Marriage,  Survivability  of  Action  for,  see 
Action  or  Suit,  147. 
Exemplary  Damages  for.see  Damages,  10. 
Aggravation  of  Damages  for,  see  Dam- 
ages. 29. 
Action  for,see  Husband  and  Wife, 33-35. 


BREAD. 


See  also  Bakbby. 

An  ordinance  establishing  the  weight  of  the 
loaves  of  bread  that  shall  be  offered  for  sale 
within  the  city,  and  fixing  a  penalty  for  offer- 
ing for  sale  short-weight  loaves,  cannot  be 
successfully  attacked  as  not  being  within  the 
police  power,  or  as  taking  property  without 
compensation,  or  abridging  or  unlawfully  in- 
terfering with  the  right  to  carry  on  business. 
People  V.  Wagner,  86  Mich.  594,        18:  886 


BRIBERY. 


BOYCOTT. 


For   Procuring    Discharge    of   Servant    by 

Threat,  see  also  Case,  3,  4. 
As  a  Conspiracy,  see  Conspiracy,  8, 16. 
As  Contempt  of  Court,  see  Contempt,  14, 15. 
Injunction  against,  see  Injunction,  27. 

A  boycott  is  an  illegal  ccJnspiracy  in  re- 
straint of  trade.  Ca^  v.  Cin^nnrMti  Typo- 
orapJiical  Union  No.  S  (C.  C.  8.  D.  Ohio)  45 
Fed.  Rep.  135,  18:  198 


BRAKEMAN. 

Liability   of,  for  Negligent   Homicide,  see 

Homicide,  2. 
Authority  to  Hire,  see  Master  and  Servant, 

14, 15. 
As  to  Relative  Duties  of  Brakeman  and  Em- 
ployer generally,  see  Mabtbb  and  Ser- 
vant, passim. 


In  Contract  to  Pay  Expenses  of  Slreet  Open- 
ing, see  Contraots,  191. 

Effect  of,  on  Acquittal,  see  Cuimtnal  Law, 
26. 

Relief  from  Judgment  for,  see  Judgment,  188. 

To  Disqualify  Officer,  see  Officers,  65. 

1 .  Promises  tb  at  a  court-house  will  be  bui  1 1  free 
of  cost  to  the  county  if  the  county-seat  is  re- 
moved to  a  certain  place,  and  that  the  expense 
of  the  election  for  that  purpose  will  be  pdd  by 
private  citizens  without  cost,  to  the  county, 
constitute  bribery  which  will  make  invalid  an 
election  in  favor  of  such  removal.  Ayrei  v. 
Moa7i,  84  Neb.  210.  15:  601 

2,  Any  agreement  by  which  a  person  undertook 
to  thwart  the  ends  of  justice  by  using  his  offi- 
cial position  in  procuring  the  release  of  intoxi- 
cating liquors  in  his  possession  and  under  his 
control  as  an  officer  will  subject  him  to  the  pen- 
alties of  the  crime  of  receiving  a  bribe.  I^ta0> 
V.  Potts,  78  Iowa,  656,  5:  814 


BRIDGE  COMMITTEE. 

As  Office,  see  Officbrb,  15. 


BREACH  OF  PEACE. 

Arrest  for,  see  Abbbst,  11,  13-15. 

By  Assaulting  Judge,  see  Mabbhal,  1. 

Being  intoxicated  and  yelling  on  the  public 
streets  of  a  village  in  such  a  manner  as  to  dis- 
turb the  good  oi^er  and  tranquility  is  a  breach 
of  the  peace.  People  v.  Johnson,  86  Mich. 
175,  18:  168 


BRIDGES. 


Admiralty  Jurisdiction  over,  see  Admtbaltt, 

4. 
Use  of  Bicycle  upon,  see  Bictolbs,  3,  4. 
Presumption  as  to  Restriction  of  Bicycle  on, 

see  EviDBNOE,  57. 
For  Traffic  of  Carrier  on,  see  Cabribrb,  88S- 

393 
Excuse  for  Delay  in  Completing,  see  Con- 

traces  285. 
Compliance  witli  Contract  to  Sell  Tidtets  for, 

see  Contracts,  289. 
See  Index  to  Notes  Preoedinip. 
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Tax  on  County  for,  see  CorxTiES,  23,  24. 
Contract  by  Countjr  for,  see  Countiks,  26. 
Damages  for  Erection  of,  in  Streeti  see  Daji- 

AGJBS,  191-194. 
Over     Highway    as    Damage   to    Abutting 

Owners,  see  Eminent  Domain,  118. 
In  Street  as  New  Servitudti,  see   Eminent 

DoMAnr,  145. 
Presumption  as  to  Grant  for,  see  Evidbnoe, 

231. 
Evidence  of  Defective  Condition  of,  see  Evi- 
dence, 769,  779,  780. 
Power  to  Erect  over  Railroad  in  Street,  see 

Highways,  66. 
Injunction  against  Building,  see  Injunction, 

91. 
License  for,  over  Canal,  £ee  License,  19. 
'Warning  Brakeman  as  to,  see  Master  and 

Servant,  82,  83,  60-68. 
Assumption  by  Brakeman    of  Risk  of,   see 

MXstbr  and  Servant,  102,  108. 
Biakeman's  Negligence  as  to,   see  Master 

AND  Servant,  117, 118. 
Ordinance  as  to  Tickets,  see  Municipal  Cob- 

FORATIONS,  70. 

Municipal  Tax  on,  see  Municipal  Corpora- 
tions, 164.  , 

Proximate  Cause  of  Injury  on,  see  Prox- 
imate Cause,  86,  87. 

Tax  on  Railroad  Bridee,  see  Taxes,  181. 

Action  by  Town  for  In  jury  to,  see  Towns,  9. 

Question  for  Jury  as  to  Approach,  see  Trial, 
154. 

As  Obstructing  Waters,  see  Waters,  55-57. 

See  also  Highways,  90. 

1.  A  statute  authorizing  a  city  to  build 
bridees  within  its  limits  does  not  necessarily 
revoke  authority  given  to  the  county  by  gen- 
eral statute,  without  restriction  as  to  locality, 
to  build  a  bridge  within  those  limits.  As  there 
may  be  bridges  serving  only  a  city  purpose,  so 
there  may  be  others  denuinded  in  the  same  ter- 
ritory for  county  purposes;  and  where  the  cir- 
cumstances create  this  demand,  and  the  bridge 
it  for  the  use  and  benefit  of  the  people  of  the 
county  at  large  or  of  some  considerable  portion 
of  them,  and  intended  and  neee^ed  as  well  for 
those  outside  as  for  those  inside  the  city,  the 
authority  of  Uie  county  to  build  it  is  not  an- 
nulled by  the  local  city  statute.  Skinner  v. 
Henderion,  26  Fla.  121,  8:  66 

2.  Definite  plans  and  specifications  must 
accompany  an  advertisement  for  bids  for  build- 
ing a  pubuc  bridge,  under  a  constitutional  pro- 
vision requiring  bridge  contracts  to  be  given  to 
the  lowest  bidder;  and  a  statute  permitting  the 
commissioners  to  advertise  at  the  same  time  for 
plans,  specifications,  and  bids,  and  to  adopt  one 
of  the  offered  plans  with  its  specifications,  and 
accept  the  accompanying  bid,  is  unconstitu- 
tional fime$  Broa,  Hardware  Co,  v.  JSH 
54  Ark,  645,  18:  868 

8.  The  Arkansas  Act  of  March  18,  1879 
(Mansf.  Dig.  §  1451),  lorbidding  contracts  in 
behalf  of  a  county  in  the  absence  of  an  appro- 
I>riation,  is  not  unconstitutional  in  its  applica- 
tion to  bridges  as  interfering  with  the  exclusive 
Jurisdiction  vested  by  the  Constitution  in  the 
county  court  over  bridges.  Fbne$  Broe.  Hard- 
vare  Co,  v.  Erb,  54  Ark.  645,  18:  868 

4.  The  Arkansas  Act  of  March  18,   1879 
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(Mansf.  Dig.  §  1451),  forbiddins  contracts  in 
behalf  of  a  county  for  which  there  is  no  un- 
expended appropriation,  applies  to  contracts 
for  bridges.  Id, 

Approaches. 

5.  A  trestle  or  approach  to  a  railroad  draw- 
bridge is  not  a  part  of  the  bridge  within 
the  meaning  of  a  statute  and  a  rule  of  the 
company  limiting  the  speed  of  trains  "running 
on  or  across  any  drawbridge."  Savannak.F. 
<fe  W,  R.  Co,  v.  Daniels,  90  Ga.  608,  80:  416 
Notice  of  defects. 

6.  Notice  to  a  road  overseer  of  the  defect- 
ive condition  of  a  bridge  is  notice  to  a  town, 
under  the  Michigan  statutes  defining  the  du- 
ties of  such  overseer.  Moore  v.  Kenoekee 
Twp.  75  Mich.  832,  4:  666 

7.  Under  Vt.  Acts  1882,  No.  13,  §  4,  re- 
quiring notice  to  tlie  town  or  towns  in  which 
a  brid^  is  situated,  notice  of  defects  to  the 
towns  m  which  the  bridge  is  situated  is  con- 
structive notice  to  all  of  the  towns  by  which  it 
is  required  to  be  maintained  and  kept  in  re- 
pair. Tf/Ce7'  v.  Wtlliston,  62  Vt.  269,  9:  888 
Liability  for  defects. 

8.  All  of  the  towns  whose  dutv  it  is  lo 
keep  a  bridge  in  repair  are  liable  as' for  an  in- 
sufficiency of  the  bridge,  for  an  injury  occur- 
ring at  a  space  between  a  point  designated  by 
the  order  of  the  court  as  the  end  of  the  bridge 
and  the  end  as  built,  which  space  was  filled  m 
and  the  filling  maintained  by  one  of  the  towns 
at  its  own  expense.  7)/ler  v.  Williston,  6i 
Vt.  269,  9:  888 

9.  Failure  of  township  officers  to  know  of  a 
defect  in  a  bridge  which  an  examination  by 
one  intending  to  use  it  did  not  disclose  is  not 
negligence.  Clulow  v.  McClelland,  151  Pa. 
583,  17:  660 

10.  A  statute  imposing  upon  the  county  com- 
missioners the  duty  to  build  all  highway  bridges 
of  a  certain  class  does  not  relieve  the  town  in 
which  one  of  them  is  located  from  damages 
for  injuries  resulting  from  the  bridge  being 
out  of  repair,  where  another  statute  gives  cities 
and  towns  exclusive  control  over  the  bridges 
within  their  respective  limits.  Wabash  v.  (Mr- 
ver,  129  Ind.  552,  *  18:  861 

11.  For  injuries  caused  by  defects  in  a  high- 
way bridge  which  a  railroad  company  is  bound 
to  maintain  over  its  tracks,  the  railroad  com- 
pany cannot  escape  liability  on  the  ground 
that  an  action  would  lie  for  the  injury  against 
the  township.  Qates  v.  Pennsylvania  S.  Co. 
150  Fa.  50,  16:664 

12.  Failure  to  repair  tlie  planking  on  the 
abutment  of  a  bridge  whichVests  upon  a  dam, 
in  consequence  of  which  water  washes  away 
part  of  the  approach  behind  the  abutment  ana 
damages  a  mill,  ^ves  the  owner  no  riffht  of 
action  against  the  county,  under  K.  J.  Act 
1860  (N .  J.  Rev.  p.  86.  g  9).  which  makes  a 
county  or  town  charged  with  the  maintenance 
of  a  bridge  liable  to  anyone  who  is  injured  in 
person  or  property  by  reason  of  neglect  to  re- 
pair it.  Such  liability  docs  not  extend  beyond 
the  duty  to  keep  Uie  bridge  safe  for  use  as  a 
bridge.  Jernee  v.  Monmouth  County  (N.  J. 
Err.  &  App.)  52  N.J.  L.  (28  Vroom)  553, 

11:  416 
18.  County  officers  are  not  negligent  in  ac- 
cepting a  bridge  containing  defective  timbers 
which  an  expert  employed  by  them  to  examine 
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it  honestly  believes   sufficient.      Vermillion 
GoutUy  y.  Chipps,  181  Ind.  56,  16:  888 

Contributory  neg^lin^enee* 

14.  One  who  subjects  a  bridge  to  an  unusual 
and  extraordinary  load  or  strain  cannot  recov- 
er damages  for  an  injury  which  he  receives  in 
consequence.  Id, 

15.  A  mistake  in  respect  to  the  safety  of  a 
bridge  made  by  a  competent  person  employed 
by  the  proper  county  officers  to  examine  it 
and  put  it  in  good  repair  will  nx)t  make  the 
county  liable  if  It  remains  unsafe.  Id. 

16.  Attempting  to  cross  a  bridge  on  a  pub- 
lic highway  which  is  in  constant  use,  with  a 
traction  steam-engine,  water-tank,  and  thresh- 
ing machine,  is  not  per  ss  negligence  as  a  mat- 
ter of  law.     Wabash  v.   Cai^ver^  129  Ind.  552, 

18:  861 

17.  A  traveler's  inability  to  read  the  English 
language  will  not  relieve  him  from  the  charge 
of  contributory  negligence  in  attempting  to 
cross  a  bridge  condemned  as  unsafe,  on  which 
warning  notices  are  conspicuously  posted  in 
that  language.     Weirs  v.  Jones  County  (Iowa) 

17:  446 
ToU  bridffe. 

18.  A  toll  of2  cents  for  each  passenger  crossing 
a  bridge  in  u  street  car  is  not  unreasonable  or 
an  unjust  discrimination  as  compared  with  a 
charge  of  20  cents  for  each  two-horse  vehicle. 
Comngton  dh  C.  Bridge  Vo.  v.  South  Comngton 
<fc  C.  Street  K  Oo.  98  Ky.  — ,  16:  888 

19.  A  toll  bridge  is  dedicated  to  use  bystreet 
cars  as  well  as  to  other  modes  of  travel,  so  that 
the  bridge  company  cannot  prevent  such  use 
although  it  was  not  obliged  to  allow  it  origi- 
nally, where  the  bridge  company  has  laid  the 
street-car  track  over  it,  and  permitted  and 
invited  its  use  by  such  cars  for  more  than 
twenty-five  years,  during  which  large  expendi- 
tures of  money  have  been  made  in  building 
street  railways.  Id. 


BROKERS. 


Recovering  Back  Payment  to  One  Acting  for 
Both  l^arties,  see  Assumpsit,  11. 

Statute  of  Frauds  as  to  Contract  with,  see 
Contracts,  52. 

Right  of  Unlicensed  Broker  to  Recover  for 
Services,  see  Contraots,  169. 

For  Contracts  against  Public  Policy,  see 
Contracts,  178,  207. 

Wager  Contracts  with,  see  Contracts,  207. 

Proof  of  Usage  of,  see  Evidence,  876,  879. 

In  Insurance,  see  Insurance,  68,  65. 

Interest  on  Advances,  sec  Interest,  11. 

License  of,  see  License,  80. 

Conversion  by,  of  Stolen  Property,  see  Tro- 
ver, 4. 

1.  It  is  against  public  policv  for  one  to  act 
as  broker  for  both  parties,  unless  that  fact  is 
fully  communicated  to  them.  Cannell  v. 
Smith,  142  Pa.  25,  18:  896 

2.  An  exclusive  agency  to  sell  merely  pro- 
hibits the  appointment  of  another  agency  for 
the  sale  of  the  property,  but  does  not  prevent 
the  owner  himself  from  making  a  sale.  Doh 
T.  ShtrvDoody  41  Minn.  585,  6:  780 

8.  A  real -estate   broker  who  has  obtained 


an  optional  contract  sanctioned  by  his  employ- 
er is  entitled  to  commissions  upon  the  sum 
paid  and  forfeited  by  the  purchase,  although 
the  purchase  is  not  completed.  QHder  YMavts^ 
187  N.  T.  504,  80:  898 

4.  A  letter  to  a  broker  by  his  principal 
after  the  negotiation  of  a  contract  for  the  sale 
of  land  upon  which  a  deposit  has  been  made, 
to  be  forfeited  in  case  of  the  failure  of  the  pur- 
chaser to  complete  the  sale,  stating  the  under- 
standing of  the  writer  that  there  shall  be  ne 
commission  paid  for  the  sale  until  the  final 
purchase  money  has  been  paid,  as  otherwise  he 
would  be  granting  an  option  for  the  amount  of 
such  deposit  less  the  total  commission  on  the 
sale  ;  and  a  reply  by  such  broker  that  the  com- 
mission due  on  the  sale  shall  not  be  paid  until 
the  final  purchase  money  is  paid  in, — do  not 
defeat  the  ri^ht  of  the  broker  to  commission 
on  the  deposit  forfeited  upon  the  purchaser's 
failure  to  complete  the  sale.  Id, 

5.  In  case  of  an  agency  to  sell  real  estate 
on  commission,  the  exclusive  right  to  sell  not 
being  given,  the  owner  himself  has  still  the 
right  to  make  a  sale  independent  of  the  agent 
and  in  such  case  will  not  be  liable  to  the  agent 
for  commissions  unless  he  sells  to  a  purchaser 
procured  by  the  agent.  Dole  v.  Sherwood, 
41  Minn.  585.  6:  780 

6.  Where  a  real  estate  broker  who  under- 
takes to  sell  a  house  and  lot  only  succeeds  in 
disposing  of  the  house  and  leasing  the  lot 
upon  a  reserved  ground  rent,  he  is  entitled  to 
commissions  only  on  the  cash  actually  re- 
ceived, and  not  on  the  value  of  the  whole 
property,  unless  the  owner  contracted  to  pay 
more,  either  expressly  or  by  implication. 
Blnke  V.  Stump,  78  Md.  160,  10:  108 

7.  it  is  not  the  dutj  of  a  broker  who  is  en- 
titled to  have  a  margm  supplied  by  his  princi- 
pal on  the  sale  of  corn,  to  buv  in  the  com 
within  a  reasonable  time  after  the  principal's 
refusal  to  supply  the  margin,  where  such  re- 
fusal is  not  absolute,  but  accompanied  by  a 
promise  to  pay  the  losses  when  differences 
were  settled,  and  not  before.  Perin  v.  Parker^ 
126  111.  201,  8:  886 

8.  Under  the  rules  of  the  Board  of  Trade 
of  Chicago,  where  a  broker  sells  for  future  de- 
li very  imder  authority  from  his  principal,  the 
latter  is  under  an  implied  contract  to  f  urniah 
margins  when  demanded  ;  and  if  he  fails  to  do 
so  the  broker  is  authorized,  without  waiting 
for  the  maturity  of  the  contract,  to  buy  pro- 
duce to  fill  his  contracts.  Id, 


BUGS. 

In  Leased  Premises,  see  Landlord  Aim  Tiw- 
ant,  11. 


BUILDING  AND  LOAN   ASSOCIA- 
TIONS. 

Estoppel  of,  see  Estoppel,  81. 

Tax  on,  see  Taxes,  68. 

As  to  Usury  by,  see  Usury,  11. 

,     1.  A  building  and    loan   association,    the 
i  plan  of  which  contemplates  the  maturing  of  its 
See  Index  to  Notes  Preeedio^. 
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fltock  by  profits  and  accumulations,  and  the 
stock  of  which  is  issued  in  separate  series  at 
different  dates,  has  power,  in  the  absence  of  a 
statute  or  by-law  to  the  contrarj^  to  borrow 
money  to  pajr  off  nonborrowing  holders  of  a 
particular  series  of  stock  when  il  attains  its  par 
value.  North  Hudaon  Mut,  Bldg.  dh  L,  Assa, 
▼.  Hudson  First  Nat.  Bank,  79  Wis.  31, 

11:  845 
2.  A  building  and  loan  association  which 
has  power  to  borrow  mone^  may  >  in  the  absence 
of  any  law  expressly  prohibiting;  it,  secure  the 
payment  of  the  loan  by  an  assignment  of  the 
Donds  and  mortgages  which  it  holds  against  its 
members.  Id, 

8.  A  borrowing  member  of  a  building  and  loan 
JMsociation  has  no  right  to  receive  interest  on 
his  stock  payments,  or  to  have  such  payments 
applied  in  reduction  of  his  indebtedness,  unless 
•uch  ru?ht  is  expressly  reserved.  Eeeve  v. 
Ladiea  Bldg.  Asso.  56  Ark.  885.  18:  189 

4.  The  rijQ^ht  of  members  of  a  building  and  loan 
association  under  the  by-laws,  upon  one  month's 
notice,  to  withdraw  from  it  the  contributions 
they  have  made  to  its  funds,  is  not  applicable 
1o  rands  loaned  by  the  association.  Only  the 
funds  in  the  hanas  of  the  association  can  be 
thus  withdrawn.  State  v.  Redwood  Falls  Bldg, 
A  L,  Aeao.  45  Minn.  154,  10:  768 

6.  A  statute  incorporating  a  building  and 
loan  association,  providing  that  "no  dues, 
premiums,  interest,  or  fines  that  may  accrue  to 
the  association  in  accordance  with  its  charter 
shall  be  deemed  usurious,"  is  in  violation  of 
the  fundamental  law,  as  an  attempt  to  confer 
special  privileges  on  such  association.  Hender- 
son  Bldg,  di'L,  Asso.  v.  Johnson,  88  Ky.  191. 

8:  889 


BUILDINGS. 


Acceptance  of,  see  Contracts,  299,  300. 

-Coeis  of,  see  Costs  and  Fees,  17. 

Damages  for  Destruction  of,  see  Damages, 

1^161. 
What  is,  see  DBFminoNS,  77. 
Easement  for,  see  Easements,  20. 
As  Encroachments,  see  Encboachmbnts. 
Estoppel  as  to  Fire  Limits,  see  Estoppel,  1. 
Presumption  from  Fall  of,  see  Evidence,  147. 
As  Fixtures,  see  Fixtures,  14-18,  24,  26. 
Materials  for,  in  Streets,  see  Highways,  87, 

110. 
Homestead  in,  see  Homestead,  10-14, 19. 
function  against,  see  Injunction,  7,8, 89,44. 
When  Separate  for  Insurance,  see  Inbubanob, 

898. 
Lateral  Support  for,  see  Lateral  Support, 

1-4. 
Mortage  of,  see  Mortgage,  20. 
Negligence  in  Fall  of,  see  Kegligenoe,  29. 
Tax  on,  see  Taxes,  42. 

1.  When  a  building  threatens  ruin,  the 
neighbor  has  a  right  of  action  against  the 
«wner,  under  the  Louisiana  Code,  to  compel 
him  to  cause  such  a  building  to  be  demolished 
or  propped  up.  In  the  mean  time,  if  there  be 
danger  of  any  damage  by  its  fall,  he  may  be 
authorized  to  make  the  necessary  works,  for 
irhich  he  shall  be  reimbursed  after  the  danger 
•hall  have  been  ascertained.  Factors  dt  T,  Ins, 
Oo.  V.  Werlein,  42  La.  Ann.  1046,      1 1:  861 

to  Moiea  Preceding. 


2.  Under  a  provision  in  a  deed  that  no 
bay  window,  circular,  or  octagon  front,  shall 
be  built  within  20  feet  of  the  street,  unless  its 
horizontal  section  would  fall  within  a  trape- 
zoid whose  base  on  the  front  wall  is  not  more 
than  seven  tenths  of  the  front  of  the  building 
or  more  than  18  feet  in  any  case,  and  whose 
side  lines  make  an  angle  of  45  degrees  with 
the  base;  and  that  each  house  in  the  block 
shall  be  considered  a  separate  buildlDg  within 
the  meaning  of  the  limitation, — the  trapezoids 
of  different  bay  windows  cannot  overlap  each 
other,  or  the  sum  of  their  bases  exceed  seven 
tenths  of  the  whole  front  of  the  building;  but 
the  bases  of  such  trapezoids  may  overlap  upon 
a  portico  or  balcony.  Attorney- Oeneral  v. 
Algonquin  Club,  153  Mass.  447,  11:  500 

3.  A  basement  surmounted  by  a  balcony 
is  not  a  '*  usual  projection"  in  Boston,  within 
the  meaning  of  a  deed  requiring  the  front  wall 
of  a  building  to  be  set  back  20  feet  from  the 
street,  but  allowing  steps,  windows,  porticos, 
and  other  usual  projections  appurtenant  to  such 
front  wall  within  certain  reserved  spaces,— es- 
pecially where  bay  windows  and  circular  or 
octagon  fronts  are  expressly  restricted  within 
definite  limits.  Id. 

4.  A  mandatory  injunction  for  the  remov- 
al of  a  wall  built  within  a  space  reserved  by^ 
deed  may  be  ordered,  instead  of  giving  com- 
pensation, unless  ine  mjury  is  so  siignt  as  to 
be  within  the  maxim  de  fn»mmi«,— especially 
where  the  suit  is  by  the  attorney-general  to  en- 
force a  public  right.  Attorney-Genial  v. 
Algonquin  Club,  158  Mass.  447,         11:  500 

5.  Grants  of  rooms  or  apartments  in  a  build- 
ing, like  leases  of  the  same,  must  be  construed 
according  to  the  intention  of  the  pities  and 
with  reference  to  the  subject-matter  upon 
which  they  operate.  Bdhn  v.  Baker  Lodge  No. 
47,  A,  F.  d  A.  M,  21  Or.  80,  18:  158 

6.  A  convevance  of  the  middle  room  of  the 
upper  story  of  a  building,  with  an  easement  of 
ingress  and  egress,  does  not  grant  any  part  of 
the  building,  or  any  interest  which  will  con- 
tinue after  a  Are  has  destroyed  the  greater  part 
of  the  building,  and  the  identity  of  the  room 
and  its  existence  as  such  hare  been  extin- 
guished. Id, 

7.  An  ordinance  prohibiting  any  building 
or  addition  to  an^  building  without  permission 
of  the  aldermen  is  void  because  it  would  make 
the  right  depend  on  their  arbitrary  decision, 
subject  to  no  uniform  rule  of  action.  State  v. 
Tenant,  110  N.  C.  609,  15:  488 

8.  The  placing  and  maintenance  of  water- 
closets  in  buildings  which  are  designed  for 
habitation  and  are  so  situated  that  they  can  be 
connected  with  public  sewers  may  be  com- 
pelled by  the  state  under  its  police  power,  al- 
though the  buildings  were  lawfully  erected 
without  them.  CJom,  t.  Roberts,  165  Mmss. 
281,  16:  400 

9.  An  Act  providing  that  buildings  designed 
for  habitation  shall  have  sufficient  water-clos- 
ets connected  with  the  public  sewers,  and  im- 
posing a  penalty  on  -'any  person  violating  any 
provision  "  of  it,  applies  to  violations  which 
continue  after  its  passage  as  well  as  to  those 
which  then  come  into  existence.  Id. 

10.  A  water-closet  within  the  meaning  of  an 
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Act  providing  that  every  building  designed  for 
habitation  shall  have  sufficient  water-closets 
connected  with  the  sewer,  and  shall  not  have 
a  cess-pool  or  privy,  is  an  arrangement  with  a 
permanent  water  supply  which  can  be  used 
systematically  and  regularly  for  carrying 
whatever  is  deposited  therein  to  the  sewer, ana 
does  not  include  a  privy  vault  which,  although 
connected  with  the  sewer,  can  be  flushed  only 
by  a  rain-storm  or  from  a  hydrant.  Com.  v. 
Roberts,  155  Mass.  281,  16:  400 

Fire  escapes. 

11.  The  oiity  to  provide  fire  escapes  for 
buildings  properly  constructed  and  pecu- 
liarly exposed  to  danger  of  fire  from  the  char- 
acter of  the  work  to  bo  carried  on  therein  did 
not  exist  at  common  law.  Pauley  v.  Steam- 
(iauge  dt  L.  Co.  181  N.  Y.  90,  16:  194 

13.  Operatives  injured  by  the  omission  of 
the  owner  of  a  builaing  to  provide  fire  escapes 
as  required  by  the  New  York  Act  of  1887  are 
entitled  to  recover  from  him  the  damages  oc- 
casioned thereby.  Pauley  v.  Steam-Gauge  db 
L.  Co.  131  N.  Y;  90,  15:  194 

13.  Ckmipliance  with  the  terms  of  a  statute 
requiring  fire  escapes,  by  providing  escapes 
which  are  examined  and  approved  in  number, 
character,  and  location  by  the  public  officer 
appointed  for  that  purpose,  relieves  the  owner 
of  the  building  from  any  liability  for  failure 
to  provide  further  escapes.  Id. 

14.  An  iron  ladder  constituting  a  fire  escape 
which  is  extended  from  the  upper  story  of  a 
building  to  the  roof  is  a  fit  and  suitable  sub- 
stitute for  an  inside  ladder  and  scuttle  required 
by  statute.  Id, 

15.  The  existence  of  a  chr^te  leading  into 
the  basement  of  a  building,  almost  under  the 
lower  end  of  a  fire  escape,  so  as  to  create 
danger  that  persons  using  the  fire  escape  may 
fall  into  the  basement,  will  not  charge  the 
owner  of  the  building,  on  the  ground  of  neg- 
ligence, with  liability  for  the  death  of  an  em- 
pToje  by  fire,  which  was  not  in  any  respect 
caused  by  such  chute.  Id, 

16.  The  second  story  of  a  building  is  one  of 
"the  different  upper  atories"  within  the  mean- 
ing of  a  statute  requiring  fire  escapes,  although 
it  IS  made  applicable  only  to  buildings  "more 
than  two  stories  high."  Rose  v.  King  (Ohio) 
49  Ohio  St.  213,  16:  160 

17.  The  location  in  the  Ohio  Revised  Stat- 
utes, under  the  general  heading  "Municipal 
Corporations,"  ox  provisions  of  a  statute  as  to 
convenient  exits  from  the  uppei;  stories  of  ten- 
ement-houses, factories,  work-shops,  inns,  or 
public  houses,  which  was  first  connected  with 
an  independent  statute,  does  not  confine  the 
effect  thereof  to  buildings  within  municipal 
corporations,  although  some  sections  of  the 
Act  provide  for  penalties  to  be  recovered  by 
municipal  officers,  as  the  manifest  purpose  of 
the  statute  is  the  protection  of  life  ana  limb, 
for  the  benefit  of  dwellers  in  such  buildings 
wherever  located.  &. 

18.  A  civil  action  for  damages  may  lie  for 
the  owner's  iJeglect  of  "the  duty  ...  to  pro- 
vide a  convenient  exit  from  the  different  upper 
stories"  of  a  tenement-house,  as  provided  by 
Ohio  Rev.  SUt.  §  2573,  although  the  notice  by 
the  mayor,  provided  for  by  ^  2574,  on  failure 
to  comply  with  which  for  sixty  days  the  owner 


or  agent  shall  be  liable  for  a  penalty,  and 
"may  also  be  held  for  civil  damages  to  the 
party  injured,"  has  not  been  given.  Id. 

19.  A  four-story  building  occupied  by  three 
families  living  in  separate  apartments  on  the 
second  floor,  and  by  two  families  living  in 
separate  apartments  on  the  third  floor,  num- 
bering in  all  sixteen  persons,  all  tenants  of  one 
owner,  is  a  *  'tenement-house"  within  the  mean- 
ing of  Ohio  Rev.  Stat.  §  2573,  requiring  con- 
venient exits  from  the  upper  stories.  Id, 
Fire  limits. 

20.  An  ordinance  establishing  fire  limits 
within  which  wooden  buildings  cannot  be 
erected  is  authorized  by  a  city  charter  giving 
the  city  power  to  make  regulations  for  the  pre- 
vention of  fire,  provided  such  means  are 
proper  or  necessary  to  the  accomplishment  of 
the  end  in  view.  Olympia  v.  Mann,  1  Wash. 
389,  18:  160 

21.  The  reservation  by  a  city  council  to 
itself,  in  an  ordinance  establishing  fire  limits 
within  which  the  erection  of  wooden  buildings 
is  prohibited,  of  the  right  to  grant  special  per- 
mits for  the  erection  of  such  buildings  within 
such  limits,  doos  not  make  the  ordmance  so 
unreasonable  as  to  render  it  void.  Id. 

22.  A  mnnicipality  cannot,  without  express 
authority,  absomtely^  and  without  regard  to 
circumstances,  prohibit  the  making,  upon  any 
wooden  building  within  designated  limits,  of 
repairs  to  the  amount  of  $300  or  over.  Mount 
Vej-non  First  Nat.^  Bank  v.  SarUs,  129  Ind. 
201.  18:  481 

23.  No  judicial  proceeding  is  necessary  to 
give  a  city  the  ri^ht  to  tear  down  a  wooden 
building  erected  in  violation  of.an  ordinance 
fixing  fire  limits.  Eicfienlaub  v.  8t.  Joseph, 
113  Mo.  895,  18:  600 

24.  An  ordinance  prohibiting  T^ooden  build- 
ings within  fire  limits,  which  is  enacted  under 
a  cnsrter  which  allows  such  regulations  to  be 
made  only  by  ordinance,  cannot  be  suspended 
by  a  simple  resolution  of  the  city  council, 
which  is  not  presented  to  the  mayor  and 
which  does  not  constitute  an  ordinance;  and 
a  permit  given  in  accordance  with  such  reso- 
lution is  void.  Id. 


BURIAIi. 


Ground,  see  Cemetbbibs. 
See  also  Corpse. 

1.  The  courts  of  Indiana  possess  the  power 
to  enforce  the  right  of  a  father  and  mother  ta 
the  body  of  their  deceased  child,  and  to  pro- 
tect them  in  the  exercise  of  the  right  of  burial; 
and  they  also  possess  power  to  assess  such 
damages  as  may  acrue  to  the  parents  on  ac- 
count of  being  deprived  of  such  rights. 
BeniJian  v.  WngU,  125  Ind.  536,        0:  614 

2.  The  right  to  the  custody  of  a  corpse, 
and  the  right  to  superintend  its  burial,  do  not 
belong  to  the  executor  or  administrator,  but 
to  the  next  of  kin.  Id. 

3.  Procuring  at  one's  own  expense  the  re- 
turn of  a  corpse  which  he  had  contracted  with 
the  next  of  kin  to  keep  safely  until  a  con- 
venient time  for  burial,  but  which  he  had  neg- 
ligently permitted  to  go  into  the  possession  of 

See  Index  to  Netes  Preeediaip. 
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a  third  person,  will  not  preveDt  a  recovery  by 
the  Dext  of  kin  of  such  damages  as  the^  may 
have  suffered  by  reason  of  such  neghgence, 
unless  they  expiisss]^^  agreed  that  such  return 
would  be  accepted  in  full  satisfaction  of  the 
cause  of  action  arising  therefrom.  Id, 

4.  A  widow  has  tlie  right  to  control  the  burial 
of  her  husband  in  preference  to  the  next  of 
kin  (here  the  father),  and  may  remove  the  body 
from  the  place  where  it  was  buried,  without 
her  consent,  by  the  next  of  kin.  BcLckett  v. 
HaekeU,  18  K.  I. — ,  19:  558 


BUSINESS. 

What  Constitutes,  see  Licersb,  83. 


BY-LAWS. 


Of  Bank  as  to  Lien  on  Stock,  see  Banks,  13. 

Benefit  Societies,  see  Benevolent  Socie- 
ties, 7-9. 

Corporation,  see  Cobforations,  104-106, 
131. 


o. 


CABLE. 

Of  Ferry,  Obstructing  Navigation,  see  Wa- 
T£B8,  59. 


CABLE  ROADS. 

Injury  to  Passenger  on,  see  Cakriees,  88, 
158,  159. 

For  Fellow  Servants*  Negligence  on,  see 
Master  and  Servant,  189. 

Operation  of  Cable  Cars,  see  Street  Rail- 
ways, 28-80. 


CANALS. 


State  as  Party  to  Action  Concerning,  see 
Action  or  Sdit,  99, 

Adverse  Possession  of,  see  Adtebsb  Posses- 
sion, 21. 

Appropriation  for,  see  Appropriations,  9. 

Forfeiture  of  Franchise  of  Company,  see 
Corporations,  278. 

Dedication  of  Highway  over,  see  Dedica- 
tion, 6. 

Presumption  of  Grant  for  Bridge  over,  sec 
Etcdence,  231. 

License  for  Bridge  over,  see  LicBNse,  19. 

Sale  of  Franchise  of,  see  Judioial  Sale,  4. 

1.  The  state  of  New  York  is  liable  to  a 
town  for  damages  to  a  highway  from  a  break 
in  the  Erie  Ch^  caused  by  the  negligence  of 
the  canal  officials.  Bidelman  v.  State,  liO  N. 
T.  2d2,  1:  868 

2.  A  waiver  by  the  state  of  its  priority  in 
favor  of  certain  liens  on  a  canal,  created  and 
authorized  by  statute,  does  not  operate  to  de- 
feat the  priority  of  the  state  as  to  other  claims 
afcainst  the  canal  company.  Brady  v.  Johnson 
75  Md.  445,  80:  787 

3.  The.  use  by  right  of  the  surplus  waters 
of  a  canal,  continu^  after  the  State  enlarges 
the  canal,  cannot  ripen  into  a  right  to  the  in- 
creased surplus  thereby  caused,  no  matter  how 
loni;  the  use  continues.  Waterloo  Woolen  Mfg. 
Cb.  T.  thanahan,  128  N.  Y.  843.       14:  481 
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4.  If  any  right  could  be  acquired  in  the 
increased  surplus  of  water  caused  by  the  State's 
enlargement  of  a  canal,  it  could  not  prevent 
the  State  from  otherwise  improving  navigation 
whereby  the  surplus  would  be  reduced  to  the 
original  amount.  The  remedy,  if  any,  would 
be  a  claim  in  the  damages.  Jd^ 


CANCELLATION. 


Equitable  Jurisdiction  for,  see  Equity,  23-26. 
Of  Insurance  Policy,  see  Iksurakoe,  61-71. 
Will,  see  Wills,  20. 


CANNON. 

Municipal  Liability  for  Firing,  see  Municipal 
COBPORATIONS,  187, 188, 


CANVASS. 


What  Is,  see  Voters  and  Elkctionp.  1J12. 
For  Canvassing  Votes  Generally,  see  Voters 
AND  Elections,  104-121. 


CANVASSERS. 

As  Peddlers,  see  Peddlers,  8. 

For  Interstate  Business  of.  see  Commbrob,  58. 


CARRIERS. 

I.  Who  are  Common  Carriers;  Rblation 
TO  Public. 

II.  Rights,  Duties,  and  Liabtlitie8. 

a.  As  to  PasAcngers  and  Other  Persons, 

1.  In  General;  Rules   and  Eegu» 

lations. 

2.  W7io   are    Pas6engers, 
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II.  a — (continued) 

8.  DiUy  to  Paaenffsn;  Protection, 
a.  In  Oeneral;   Ca/re  of  Pa9- 
sengert, 
r  ft.  Abuse;  AuauU;  False  Im- 

priionment, 

4.  Measttre  of  Care  Bequiredj*  Neg- 

ligenee. 
a.  Of  Carrier  Generally. 
;  b,  (hntributory  Negligence  of 
Passenger, 

5.  Section  of  Passenger. 

6.  Leaving  at  Destination. 

7.  Disabled  or  Incompetent    Pas- 

sengers. 

8.  Oetting  On  or  Off. 

9.  Safety  of  Approaches  and  Plat- 
•  forms, 

10.  Tickets;  Fare. 

11.  Blackboard  Announcements  as 

to  Trains. 

12.  Baggage  or  Property  of  Passen- 

ger. 

b.  As  to  Freight, 

\.  In  Oeneral. 
2.  Delivery  by  Carrier, 
8.  Liability  and  Lien  for  Freight 
Charges, 

4.  Termination  of  Liability, 

5.  Carrying  Livestock. 

6.  Stipulations  to  Limit  Liability, 

7.  Demurrage  on  Cars, 

c.  Connecting  Carriers. 

III.   GOYBRNMENTAL  CONTROL;    RaTBS  ;  DiB- 
CRIMINATION. 

a.  In  Oeneral. 

b.  Discrimination   bettoeen  Passengers, 

c.  BeoMnableness  of  Rates. 

d.  Discrimination  bettoeen  Shippers, 

e.  Relation  to  Other  Canners, 

f.  Liability  of  Agents. 

Form  of  Action  for  Breach  of  Duty  to  Pas- 
senger, see  Action  or  Suit,  68,  55. 

Receiver  of,  as  Party  to  Action  for  Rebate, 
see  Action  or  Suit,  106. 

As  Party  to  Action  on  Contract  by  Agent,  see 
Action  or  Suit,  110. 

For  Acts  of  God  which  Relieve  Carrier  from 
Liability,  see  Act  of  God,  1-5;  Proxi- 
mate Caubb,  19. 

Stopping  Train  to  Arrest  Engineer,  see  Ar- 
rest, 2. 

Assault  by  Vaccination  of  Passenger,  see 
Assault  and  Battery,  6. 

Duress  in  Payment  of  Charges,  see  Assump- 
sit, 26,  27. 

Liability  of  Passenger's  Effects  to  General 
Average,  see  Average. 

For  Regulation  of,  as  Affecting  Interstate 
Commerce,  see  Commerce,  6-17. 

Conflict  of  Laws  as  to  Contract  of,  see  Con- 
flict OF  Laws,  35-87. 

Agreement  for  Excursion  Party,  see  Con- 
tracts, 48. 

Refusal  to  Enforce  Contract  for  Illegality,  see 
Contracts,  155,  156. 

Dlegal  Combination  of,  see  Contracts,  248- 
253,  264. 

Oustom  as  Affecting  Liability  of,  see  Custom, 
15-17. 

Impairing  Obligation  of  Contracts  of,  see 
Contracts,  371-873. 


Punitive  Damages  against,  see  Damages, 
24,28. 

Damages  for  Breach  of  Duty  to  Passenger, 
see  Damages,  78-88. 

Damages  as  to  Freight,  see  Damages,  84-86. 

For  Elevators  as,  see  Elevators,  2-5. 

Presumption  as  to  Being  Passenger,  see  Evi- 
DENCB,  87,  88. 

Presumption  as  to  Shipper's  Knowledge  of 
Contract,  see  Evidbnos,  109. 

Presumption  of  Negligence  of,  see  Evidence, 
167,  188. 

Presumption  as  to  Reasonableness  of  Rates 
Fixed  by  Commissioners,  see  Evidence, 
191. 

Papers  of,  as  Evidence,  see  Evidence,  841- 
848. 

Violation  of  Game  Laws  bv,  see  Game  Laws, 
1,  2. 

Garnishment  of,  see  Garnishment,  7. 

Discrimination  by,  as  to  Hacks,  see  Hacks, 
2-^5. 

Right  of  Subrogation  in  Respect  to  Insur- 
ance, see  Insukanob,  352-857. 

Violation  of  Liquor  Laws  by,  see  Intoxicat- 
ing Liquors,  21,  22. 

Place  of  Sale  on  Delivery  to,  see  Intoxicat- 
ing Liquors,  51,  58. 

Contract  Limitation  of  Suit  against,  6ee  Limi- 
tation OF  Actions,  16. 

Negligence  as  to  Licensee  on  Platform,  see 
Nboligenob,  87. 

Imputed  Negligence  of,  see  Negligence,  99. 

Penalty  for  Overcharge  by,  see  Penalty,  1. 2. 

Power  of  Agent  to  Eniploy  Physician  for  In- 
jured  Persons, see  Principal  and  Agent, 
10-12. 

For  Contract  of  Receiver  of,  see  Rzoeivbrs, 
18. 

Violation  of  Stmday  Law  by,  see  Sunday,  19. 

As  to  Ticket  Brokers,  see  Ticket  Brokers. 

Question  for  Jury  as  to  Reasonableness  of 
Rules,  see  Trial,  112,  118,  128. 

Question  for  Jury  as  to  Negligence  of,  see 
Trial,  175-184. 

Instructions  as  to,  see  Trial,  292,  293. 

ConversloQ  by,  see  Trover,  9, 


I.  Who  are  Common  Carriers;  Relation 

TO  Public. 


1.  Street-railway  companies  are  common 
earners,  and  liable,  like  other  common  car- 
riers, upon  common-law  priuciples.  SpeUman 
V.  Lincoln  Rapid  Transit  Co,  86  Neb.  890. 

80:  816 

2.  A  common  carrier  may  be  a  carrier  of 
either  passengers  or  freight  or  both.  Thom-^ 
son-Houston  Electric  Co.  v.  Simon,  20  Or.   60, 

10:  S51 
8.  The  duty  of  common  carriers  with  re- 
spect to  the  transportation  of  persons  and 
property  is  independent  of  contract.  Dela- 
ware, L.  dW.  R.  Co.  V.  Trautu>ein  (N.  J.  Err. 
&  App.)  52  N.  J.  L.  (23  Vroom)  169,  7:  485 
4.  The  constitutional  declaration  that  rail- 
ways are  public  highways  does  not  make  them 
such  in  the  sense  that  persons  are  authorized 
to  ride  on  railway  cars  without  consent  of  the 
company  or  payment  of  fare,  Farber  v.  Mis- 
souH,  P.  R.  Co,  116  Mo.  — ,  80:  850 
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IL  Rights,  Duties,  41id  LiABiLiTisa. 

%,  Asio  PoM&ngeri  and  Other  PBrsans, 

1.  In  Qeneral;  Bides  and  BegiUatians, 

See  also  infl'a,  68,  64,  78,  d06. 

5w  Depot  agents  have  the  power,  as  Incident 
to  the  office,  to  make  reasonable  regulations  as 
to  the  conduct  of  business  at  their  depots,  un- 
less restricted,  controlled,  or  limited  in  that 
respect.    8mith  t.  Cha/niberlain^  88  S.  C.  655. 

19:  710 

6.  A  rule  requiring  passengers  to  remain  in 
the  cars  provided  for  them,  and  prohibiting 
them  to  ride  in  an  express  car  or  other  place  of 
increased  danger  set  apart  for  another  purpose, 
is  reasonable.  Fhrida  8.  B,  Co.  t.  Hiret 
80Fla.  1,  16:681 

7.  Although  a  carrier  may  abandon  its  rule 
prohibiting  passengers  to  ride  iu  an  express 
car,  Uie  mere  deliuquency  of  a  conductor  in 
enforcing  the  rule  is  not  sufficient  to  constitute 
an  abandonment,  without  such  conduct  as  in 
effect  establishes  the  concurrence  of  the  car- 
rier in  the  disregard  of  the  reflation.        Id. 

8.  A  rule  adopted  by  a  railroad  company, 
which  inhibited  passengers  on  their  trains  from 
wearing  the  uniform  cap  of  a  line  of  steamers 
Tunning  in  opposition  to  a  line  of  steamers 
Tunning  in  connection  with  the  company,  was 
sot  reasonable,  and  hence  not  binding  on  the 
public.  South  Florida  B,  Co,  ▼.  Bhoade,  25 
Fla.  40,  8:  788 

9.*  The  dominion  of  a  railroad  corporation 
over  Its  trains,  tracks,  aud  risht  of  way  is  no 
leas  complete  or  exclusive  than  that  which 
every  owner  has  over  his  own  property. 
Hence,  the  corporation  may  exclude  whom  it 
pleases  when  they  come  to  transact  their  own 
private  business  with  passengers  or  other  third 
persons,  and  admit  whom  it  pleases,  when 
they  come  to  transact  such  business.  This  ap- 
plies to  selling  lunches  to  or  soliciting  orders 
from  passengers  for  the  sale  of  lunches.  Fin- 
Jeer  V.    Oeargia  B,  di  Bkg.  Co,  81  Ga.  461, 

8:  848 

10.  The  traveling  public  have  the  right  to 
Btoi>  and  receive  their  baggage  at  any  regular 
station  or  stopping  place  lor  the  train  on  which 
they  may  be  traveling;  and  any  regulation  that 
deprives  them  of  that  rieht  is  necessarily  arbi- 
trwy,  unreasonable,  and  illegal.  PiuAurgh^ 
C  JbSt.  L,  B.  Co.  V.  Lyon,  128  Pa.  140, 

8:  489 

11.  A  regulation  of  a  railroad  companv  by 
which,  although  a  passenger  may  himself  get 
<^  at  a  regular  station  or  stopping  place  of  a 
passenger  train,  which  is  just  across  the  street 
from  tne  station  of  another  railroad,  he  will 
AOt  be  sold  a  ticket  to  that  place,  or  his  bag- 
sage  checked  to  or  delivered  at  that  station, 
out  will  be  compelled  to  pay  for  a  ticket  to  an- 
other station  a  mile  distant,  and  ^  tliere  for 
iiit  baggage, — ^is  unreasonable  aud  invalid.  Id, 

2.   Who  are  Passengers. 

12.  The  relation  of  passenger  is  eslablished 
when  one  has  safely  entered  a  passenger  car, 
with  the  intention  of  becoming  a  passenger, 
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although  at  a  stopping  place  not  a  station,  and 
where  no  invitation  was  held  out  to  take  trains, 
but  where  they  were  permitted  to  be  taken. 
Dewire  v.  Boston  A  M,  B.  Co.  148  Mass.  448. 

8:  166 
18.  A  passenger  allowed  to  ride  on  a  special 
train,  who  has  no  notice  of  any  want  of  au- 
thoritv  to  grant  the  permission,  whether  he 
pays  fare  or  not,  in  the  absence  of  collusion 
between  him  and  the  conductor  to  defraud  the 
company  of  its  fare,  becomes  a  passenger,  and 
as  such  is  entitled  to  have  the  train  on  which 
he  travels  managed  with  the  care  that  is  due 
from  a  common  carrier  to  passengers  on  a  train 
of  that  character.  Wagner  v.  Missouri  Pac.  B. 
Go.  97  Ho.  512,  8:  166 

14.  The  mere  failure  to  pay  fare  will  not  pre- 
vent a  person  from  being  entitled  to  the  status 
of  a  passenger,  where,  without  any  attempt  on 
his  part  to  defraud  the  carrier,  the  conductor 
has  failed  to  call  upon  him  for  the  fare. 
Florida  8.  B.  Co.  v.  Hirst,  80  Ffa.  1, 

16:  681 

15.  One  who  is  on  a  freight  train  with  the 
knowledge  and  consent  of  the  aeent  having 
charge  of  it,  cannot  be  said  to  be  there  wrong- 
fully, although  he  had  knowledge  that  he  was 
on  the  train  in  violation  of  the  rules  of  the 
company.  Whitehead  v.  St.  Louis,  L  M.  dh 
S.  B.  Co.  90  Mo.  268,  6:  409 
But  see  cases  following. 

16.  The  failure  of  the  conductor  of  a  freight 
train  which  is  not  accustomed  to  carry  passen- 
gers, to  stop  it  in  the  night-time  and  eject  from 
the  caboose  a  cripple  whose  presence  on  the 
train  he  did  not  discover  until  it  was  well  un- 
der way,  and  whom  he  had  previously  refused 
to  carry,  will  not  make  the  latter  a  passenger 
within  the  rule  as  to  liabilities  of  a  carrier  to 
passengers.  Atc/iison,  T.  dk  8.  F.  B  Co.  v. 
Headland,  18  Colo.  477,  80:  888 

17.  A  person  cannot  claim  the  rights  of  a  pas- 
senger if  he  has  knowingly  induced  the  con- 
ductor of  a  train  to  violate  a  rule  of  the  company 
in  carrying  him  without  charge.  McVeety  v. 
BL  Paul,  M.  di  M.  B.  Co.  46  Minn.  268, 

11:  174 

18.  A  person  lawfully  on  a  car  and  entitled 
to  transportation  is  a  passenger  entitled  to  re- 
cover for  an  injury  through  the  negligence  of 
the  carrier  or  its  servants,  whether  the  carrier 
receives  an  agreed  compensation  for  his  trans- 
portation, or  is  compensated  therefor  by  the 
charge  for  the  car,  or  for  transportation  of 
property  in  his  charge,  or  receives  no  compen- 
sation whatever.  O^,  C.  dt8.  F.  R.  Co.  V. 
Wilson,  79  Tex.  871.  11:  486 
Express  messenger. 

19.  An  agreement  by  an  express  company 
to  assume  all  transportation  risks  as  to  its 
property  and  express  messenger,  and  indemnify 
the  railway  company  agamst  any  liability 
therefor,  will  not  deprive  a  messenger  of  his 
tights  as  a  passenger  to  protection  against 
the  negligence  of  the  railway  company,  unless 
he  had  knowledge  of  such  agreement.  Brewer 
V.  New  York,  L.  E.  db  TT.  B.  Co.  124  N.  Y. 
59,  11:  488 

20.  An  express  messenger  carried  on  a  rail- 
way train  in  the  exercise  of  his  business,  under 
a  contract  between  the  railway  company  and 
the  express  company,  is  a  passenger  entitled  to 
protection  as  such  against  tbe  negligence  of 
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the  railway  company.     Brewer  v.  J^eto  York, 
L.K  d  W.  B.  Go.  iU  N.  Y.  59,      11:  488 

Postal  clerk. 

21.  A  United  States  mail  agent  on  a  train 
in  tlie*  perf onnance  of  his  duties  in  charge  of 
the  mail  is  a  passenger.  Gulf,  C,  db  8,  ^^.  B. 
Go,  V.  Wihon,  79  Tex.  371,  1 1:  486 

22.  A  railway  postal  clerk  in  the  employ- 
ment of  the  United  States,  who  is  entitled  to 
ride  free  while  on  duty  or  when  traveling  to 
and  from  duty,  is  a  passenger,  entitled  to  the 
same  care  ana  protection  as  other  passengers, 
while  returning  home  from  duty,  although  he 
is  in  the  postal  car  assisting  in  handling  the 
mail  by  request  of  the  clerk  in  charge,  and 
has  not  paid  or  ofifered  to  pay  fare,  or  exhibit- 
ed his  commission  as  posUd  clerk,  or  notified 
the  conductor  of  his  presence  on  the  train,  and 
the  conductor  has  not  learned  that  he  is  on  the 
train.  Glevdand,  G.  G.  db  St.  L.  B.  Go.  v. 
Ketcham,  188  Ind.  846,  19:  889 

28.  A  postal  clerk  in  the  service  of  the  Unit- 
ed States,  and  doing  his  duty  in  a  mail  car  of 
a  train,  is  a  passenger;  and  the  railroad  corn- 
pan  v,  in  an  action  agiiinst  it  for  Injury  to  him 
while  so  employed,  is  not  entitled  \o  be  re- 
lieved from  the  negligence  of  its  servants,  on 
the  ground  that  plaintiff  was  a  fellow  servant 
with  them.  Meltor  v.  Missouri  P.  B.  Go.  105 
Mo.  455.  10:  86 

Termination  of  passenger's  relation. 

24.  A  passenger  on  a  railroad  train  does  not 
lose  his  character  as  such  by  alighting  from 
the  cars  at  a  regular  station  from  motives  of 
either  business  or  curiosity,  although  he  has 
not  yet  arrived  at  the  terminusof  his  journey. 
Parsons  Y.  Sew  York  C.  &  H.  B.  B.  Go.  IVd 
N.  T.  855,  3:  688.  Contra,  De  Kay  v.  Ghi- 
cago,  M.  <fc  St.  P.  B.  Go.  41  Minn.  178,  4:  688 

25.  A  passenger  who,  having  got  upon  the 
wrong  train,  involuntarily  gets  off  at  a  point 
not  a  station,  upon  the  stopping  of  such  train 
by  the  conductor,  and  w^alks  along  the  track 
towards  a  train  pointed  out  by  the  conductor 
as  one  which  will  carry  him  towartls  his  desti- 
nation, ceases  to  be  a  passe  nger  after  leaving 
the  train,  and  cannot  recover  for  injuries  sus- 
tained by  falling  into  a  cattle-guard  upcn  the 
track.  Finnegan  v.  Ghicago,  St.  P.  M.  A  O. 
B.  Go.  48  Minn.  878,  16:  899 

26.  If  the  performance  of  a  railroad  com* 
pany's  contract  to  transport  a  passcr.ger  is 
temporarily  suspended  by  a  defect  in  the  road- 
bed, he  is  entitled,  during  the  time  required 
to  overcome  the  defect,  to  all  the  rights  of  a 
passenger  upon  a  moving  train,  including  that 
of  protection  from  the  willful  misconduct  of 
the  company's  servants.  Dwinelle  v.  Xew 
Yofk  G.  <fc  H.  B.  B.  Go.  120  N.  Y.  117,   8:  284 

27.  The  relation  of  a  passenger  is  termin- 
ated as  soon  as  he  steps  from  a  street  car  upon 
the  street,  and  does  not  continue  during  hjs 
passage  to  the  sidewalk.  G reamer  v.  WeH 
Eiid  Street  B.  Go.  156  Mass.  820,        16:  490 

28.  A  passenger  is,  whenever  the  perform- 
ance of  the  contract  of  carriage  in  a  usual  and 
proper  way  necessarily  involves  leaving  the 
vehicle  and  returning  to  it,  entitled  to  protec- 
tion as  such,  as  well  while  so  leaving  and  re- 
turning as  at  any  other  time.  Dod^e  v.  Boston 
d-  B.  S.  S,  Go.  148  3Iass.  907,  8:  88 


8.  Duty  to  Passengers;  Protectiotu 
a.  Li  Qeneral;    Gare   of  Passengers, 

29.  A  railroad  company  is  not  liable  for  the 
communicMion  to  a  passenger  of  a  contagious 
disease  from  its  railroad  ticket  agent,  if 
neither  the  company  nor  any  of  its  superior 
officers  had  any  knowledge  that  he  had  such 
disease.  Long  v.  GMcago,  K.  <fc  PP.  B.  Go.  48 
Kan.  28,  16:  819 

30.  A  street-railway  company  is  not  liable 
for  injury  to  a  passenger  caused  by  iron  fall- 
ing from  a  canal  bridge  belonging  to  the  state 
and  over  which  the  railroad  company  has  no 
control,  but  which  it  is  necessary  to  cross  on 
its  route,  if  the  company  hsis  not  been  guilty 
of  negligence  in  failing  to  discover  the  de- 
fect. Bi7^ningfiam  v.  Bacf tester  Gity  &  B.  B. 
Go.  187  N.  Y.  13,  18:  764 

81.  A  railroad  company  cannot  subject  pas- 
sengers, even  in  a  seeond-class  car,  to  noxious 
influences  not  necessarily  or  ordintfrily  inci- 
dent to  such  travel, — such  as  hearing  rough, 
profane,  and  obscene  language,  and  witness- 
ing acts  of  violence  and  drunkenness  which 
the  company,  by  the  exercise  of  proper  care 
and  due  reganl  for  the  welfare  of  passengers, 
could  prevent.  St.  Louis,  A.  d  T.  B.  Go.  v. 
Mackie,  71  Tex.  491,  1:  667 

3*^.  Where  a  man  in  the  exercise  of  such 
care  as  a  prudent  man  would  ordinarily  exer- 
cise, on  paying  for  first-class  tickets  for  him- 
self and  family,  receives  second-class  tickets 
without  exammation,  and,  on  offering  them 
to  the  conductor,is  compelled,  with  his  familj^ 
to  go  into  and  ride  in  a  second-class  car, 
whereby  they  are  humiliated  and  injured,  he 
can  recover  for  the  physical  and  mental  injur- 
ies which  they  sustained.  IiL 

38.  A  person  compelled  to  ride  in  a  second- 
class  car  when  he  had  paid  for  first-class  tick- 
ets,althoughby  mistake,  or  otherwise,  second- 
class  tickets  had  Deen  given  him,  is  not  pre- 
vented from  recovering  for  damages  sustained 
by  the  fact  that  he  refused  the  conductor's 
offer  to  ride  in  the  first-class  car  on  payment 
of  one  cent  per  mile  in  addition.  Id. 

34.  If  the  negligence  of  a  carrier  places  a 
passenger  in  a  position  of  such  apparent  im- 
minent peril  as  to  caus^  fright,  and  the  fright 
causes  nervous  convulsions  and  illness,  the 
negligence  is  the  proximate  cause  of  the  in- 
jury, and  the  injury  is  one  for  which  an  ac- 
tion mav  be  brought.  Purcell  v»  St.  Paul 
GUy  B.  Go.  48  Minn.  134,  16:  808 

35.  A  corporation  engaged  in  running 
sleeping  coaches,  with  sections  separated  from 
tae  aisle  only  by  curtains,  is  bound  to  have 
an  employe  charged  with  the  duty  of  care- 
fully  and  continually  watching  the  interior  of 
the  car  while  the  berths  are  occupied  by  sleep- 
ers. Garpenter  v.  Ne%o  York,  iV'.  H.  db  H.  H, 
Go.  124  N.Y.  53,  11:  769 
Cutting^  off  car. 

36.  Cutting  of  a  sleeper  from  a  train  and 
leaving  it  on  a  siding  late  at  night,  withont 
notice  to  passengers  who  have  entered  it  while 
it  was  attached  to  the  train  on  being  informed 
by  the  carrier's  servant  that  the  sleeper  would 
go  with  that  train,  renders  the  carrier  liable  for 
the  resulting  damages  to  a  passenger  who  la 
thus  left  with  a  sick  child,  w^hile  their  baggage^ 
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iDcluding  medicine,  has  been  carried  off  upon 
the  train.  JS'^rfolk  d  W,  JL  Oo,  y.  Lipteamb 
Ya.)  20:  817 

'S7.  A  statement  by  the  conductor  of  a 
freight  train  that  the  cabooie  will  not  be 
changed  at  the  next  station,  made  to  a  person  in 
charge  of  sheep  on  the  train,  coupled  with  a 
statement  that  he  will  not  have  time  to  go  and 
see  the  sheep,  is  not  the  proximate  cause  of  an 
injury  to  such  person,  who  did  in  fact  go  to 
see  the  sheep  at  that  station,  and,  while  walk- 
ing back  on  th^  top  of  the  cars,  fell  to  the 
nound  and  was  hurt  while  attempting  to  step 
rrom  une  car  to  the  caboose  just  as  that  was 
kicked  from  the  track  in  making  a  change  of 
cabooses.  Chicago,  St,  P,  M.  £  0.  R.  Co,  ▼• 
BUiott  (C.  C.  App.  8th  C.)  56  Fed.  Rep.  949, 

20:  582 
Medical  services. 
38.  The  mistake  of  a  ship's  physician  in  giv- 
ing out  medicines  will  not  render  the  ship-own- 
er liable,  where  it  has  complied  with  a  statute 
requiring  it  to  employ  a  competent  physician 
duly  qualified,  and  supply  him  with  proper 
snd  necessary  medicines,  and  furnish  him  a 
proper  place  in  which  to  keep  them.  Allen  v. 
Slate  S.  a,  Co.  132  N.  T.  91,  15:  166 

39.  The  owner  of  a  vessel  carrying  emi- 
crants,  who  has  provided  a  competent  surgeon 
under  Act  of  Congress  of  Aug.  2,  1882  (22  U. 
S.  Stat  at  L.  188),  is  not  liable  for  the  want 
of  care  of  such  surgeon  in  performing  an  op- 
eration. O'Brien  v.  Cunard  Steamship  Co. 
154  Mass.  272,  18:  829 


b.  Abuse;  Asmult;  False  Imprisonment, 


40.  A  carrier  is  litible  for  an  unlawful  and 
improper  act,  and  for  the  natural  and  legitimate 
consequences  thereof,  which  is  committed  by 
its  servant  towards  its  passenger  while  such 
servant  is  engaged  in  performing  a  duty  which 
the  carrier  owes  to  the  passenger,  no  matter 
what  the  motive  is  which  incites  the  commis- 
sion of  the  act.  Dmneile  v.  New  York  C.  d 
H.  H.  R,  Co.  120  N.  Y.  117,  8:  224 

41.  It  is  tlie  duty  of  a  carrier  to  protect  a 
passenger  asrainst  any  injury  from  the  negli- 
gence or  willful  misconduct  of  its  servants 
and  of  his  fellow  passengers  and  strangers,  so 
far  as  practicable.  QiUmgham  v.  Ohio  River 
A  Ci>.  35  W.  Va.  688,  14:  798 

42.  For  abuse  and  defamation  of  a  passen- 
ger by  the  driver  of  a  street  car,  who  charges 
the  passenger  with  having  given  him  counter- 
fetl  money  and  threatens  to  have  him  arretted, 
the  street- car  company  may  be  held  liable. 
LaJUte  V.  Nete  Orleam  City  d  L.  R.  Co,  (La.) 
43  La.  Ann.  84,  12:  887 
Assault. 

43.  The  porter  of  a  sleeping  or  drawing- 
room  car  wnich  forms  a  part  oi  the  train  of  a 
railroad  company  under  a  contract  with  its 
«wner,  who  sells  separate  tickets  for  privileges 
upon  such  cars,  and  who  furnishes  his  own  serv- 
ants to  collect  tickets  and  assist  passengers,  is 
the  servant  of  the  railroad  company,  for  whose 
sets  done  in  the  performance  of  a  contract  to 
cany  a  passenger  it  is  responsible,  notwith- 
standing an  agreement  which  may  be  made 
upon  the  subject  between  the  company  and  the 
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owner  of  the  car.    Dwtnelle   v.  New  York  C. 
dH.R.R  Co,  120  N.  Y.  117,  8:  224 

44.  It  is  no  defense  to  a  suit  against  a  csr- 
rier  to  recover  damages  for  an  assault  com- 
mitted by  its  servant  upon  a  passenger, that  at  the 
time  the  assault  was  committed  the  servant  had 
^nished  the  temporarv  and  particular  service 
which  he  had  undertaken  to  render  to  the  pas- 
senger, if  the  contract  of  carriage  was  not  yet 
performed  and  the  duty  still  rested  on  the  car- 
rier to  protect  the  passenger  from  the  violence 
of  its  servants.  Id. 

45.  Receivers  of  a  railroad  company  are  lia- 
ble for  in  juries  to  a  passenger  on  a  train,  re- 
sulting from  the  willful  or  malicious  acts  of 
the  conductor.  Dillingham  v,  Anthony,  78 
Tex.  47,  8:  684 

46.  A  common  carrier  is  required  to  protect 
a  passenger  from  an  unprovoked  assault  of  a 
fellow  passenger,  if  the  conductor  knows  that 
it  is  threatened  and  can  prevent  It  with  the  as- 
sistance of  employes  and  willini^  passengers. 
Illinois  C.  R.  Co.  v.  Minor,  69  >fis8.  710. 

16:  627 
47.  A  colored  passenger  upon  a  railway  train 
is  entitled  to  the  same  protection  against 
drunken  and  violent  men  seeking  to  molest, 
outrage,  and  humiliate  him,  as  a  white  passen- 
ger. This  protection  must  be  afforded  by  the 
conductor  to  the  extent  of  all  the  power  with 
which  he  is  clothed  by  the  company  or  by  the 
law;  and  his  failure  to  afford  it  when  he  has 
knowledge  that  there  is  occasion  for  his  inter- 
ference will  subject  the  company  to  liability 
in  damages.  Richmond  dt  D,  R.  Co.  v.  Jeffer- 
son, mOvL.  554,  17:  671 

48.  The  liability  of  a  railroad  company  for 
injury  to  a  trespasser  on  a  freight  car  by  a 
brakeman  is  not  founded  upon  uie  duty  and 
obligation  of  a  common  carrier,  but  is  referable 
to  the  law  of  aarency.  Farber  v.  Missouri  P. 
R.  Co.  116  Mo.  ^^— ,  20:  850 

False  imprisonment. 

49.  The  common  carrier  of  passengers  is  lia- 
ble for  the  false  imprisonment  of  a  passenger, 
made  or  caused  to  he  made  by  its  conductor  in 
charge  of  the  train,  during  his  execution  of 
the  carrier's  contract  to  treat  properly  and  con- 
vey safely.  Qillingham  v.  Ohio  River  R.  Co. 
35  W.  Va.  588,  14:  798 

50.  A  statute  giving  the  conductor  of  a  rail 
road  train  all  the  powers  of  a  conservator  of 
the  peace  while  in  charge  of  the  train  does  not 
relieve  the  carrier  from  liability  for  false  im- 
prisonment of  a  passenger  made  or  caused  to 
be  made  by  him.  Id. 

51.  A  ticket  agent  who  follows  a  woman  who 
has  bought  a  ticket,  out  upon  the  platform, 
and  charges  her  with  having  given  him  coun- 
terfeit money,  with  a  demand  for  other  money 
in  its  stead,  and  on  her  refusal  angrily  insults 
her  by  slandering  her  character,  and  puts  his 
hand  upon  her  telling  her  not  to  stir  until  he 
gets  a  policeman  to  arrest  and  search  her,  but 
lets  her  go  when  he  fails  to  get  an  officer, — is 
acting  within  the  scope  of  his  employment,  and 
renders  the  carrier  liable  for  false  imprison- 
ment and  slander,  if  the  detention  was  unlaw- 
ful and  his  charges  false.  PalmeriY.' Man- 
hattan R.  Co.  133  N.  Y.  261,  16:  186 
But  see  cases  following. 
52.  A  railroad  ticket  agent  who  takes  a  bill 


u 


CARRIERS,  U.  a,  4 


lielieTiiig  it  to  be  oeuDterfeit,  in  payment  for 
tickets,  and  immediately  procures  the  arrest 
of  the  person  from  whom  he  takes  it,  is  not 
acting  within  the  scope  of  his  business  so  as  to 
make  the  railroad  company  liable  for  falsa 
imprisonment,  although  the  arrest  was  wrong- 
ful and  the  bill  proves  to  be  a  good  one.  Mul- 
ligan  v.  New  York  AR.B,  IL  Co.  129  N.  Y. 
506.  14:  791 

53.  A  street-railroad  company  is  not  liable 
for  the  act  of  a  driver  without  Instructions  in 
causing  the  anest  of  a  passenger  on  a  charge 
of  passing  counterfeit  money.  LafUtee  v. 
New  Orleans  City  dt  L.  B.  Co.  43  La.  'Ann.  34, 

12:  887 

54.  The  removal  of  a  disorderly  passenger 
from  a  passenger  car,  without  arresting  him, 
and  placing  him  in  the  baggage  car  to  carry 
him  to  his  destination,  may  be  reasonable  and 
proper  conduct  on  the  part  of  a  raibroad  com- 
pany, and  not  render  it  liable  for  assault  or 
imprisonment.  Sullivan  y.  Old  (Mony  R  Co. 
148  Mass.  119,  1:618 

65.  The  right  to  remove  a  disorderly  pas- 
senger without  arresting  him,  which  railroad 
corporations  possess  at  common  law,  was  not 
intended  to  be  taken  away  by  Mass.  Pub. 
Stat.  chap.  108,  §  18,  which  provides  that 
railroad  police  officers  may  arrest  and  remove 
such  passenger  to  the  baggage  car  or  otlier 
suitable  place  of  detention.  Id. 

4.  Measure  of  Care  Required;  Negligence. 

a.  Of  Cwrrier  Generally. 

56.  Kailroad  corporations  are  not  the  insurers 
of  the  lives  or  safety  of  passengers  upon  their 
cars,  and  in  order  to  render  them  so,  it  is  es- 
sential to  show  that  they  have  neglected  the 
performance  of  some  duty  whicii,  ni  the  exer- 
cise of  reasonable  care,  prudence,  and  diligence, 
they  owe  to  such  passen8;ers.  Palmer  v.  Fenn- 
sylmnia  Co.  Ill  N.  Y.  488,  2:  258 

57.  A  common  carrier  of  passengers,  al- 
though not  an  insurer,  must  do  all  that  human 
care,  vigilance,  and  foresight  can,  under  the 
circumstances,  considering  the  character  and 
mode  of  conveyance,  to  prevent  accident  to 
passengers.  Libby  v.  Maine  0.  B.  Co,  (Me.) 
85  Me.  84,  20:  812;  Spelltnan  v.  Lincoln 
Rapid  TranHt  Co.  86  Neb.  890,         20:  816 

68.  The  omission  of  a  carrier  to  exercise  the 
highest  degree  of  practicable  care  constitutes 
negligence;  and  its  measure  of  duty  is  not  to 
be  determined  by  what  a  reasonable  and  pru- 
dent person  would  ordiuarily  do  under  the  cir- 
cumstances. Louisville,  N.  A.  db  C.  R.  Co.  v. 
Snider,  117  Ind.  485,  8:  484;  Do^ev.  Bos- 
ton dB.  S.  S.  Co.  148  Mass.  207,  2:  88;  Tread- 
well  V.  Whittier,  80  Cal.  574,  6:  498;  Louis- 
ville, N  A.  d  C.  B.  Co.  V.  Lucas,  119  Ind. 
588,  6:  198 

69.  The  words  ''utmost  care  and  diligence," 
which  carriers  of  passengers  must  exercise,  do 
not  mean  the  utmost  care  and  diligence  which 
men  are  capable  of  exercising;  but  they  mean 
the  utmost  care  consistent  with  the  carrier's 
imdertaking  and  with  a  due  regard  for  aU  the 
other  niatters  which  ought  to  1^  considered  in 
conducting  the  business.  Dodge  v.  Boston  <£ 
B.  S.  S.  Co.  148  Mass.  207,  2:  88 

60.  A  railroad  company  is  responsible  to  a 


passenger  for  negligence  of  the  sleeping-car 
conductor.  Norfolk  dt  W.  R.  Co.  v.  Lipseomb- 
(Va.)  20:  81T 

61.  A  trespasser  stealing  a  ride  on  a  freight 
car  is  not  entitled  to  any  care  on  the  part  of  the 
railroad  oompanv,  except  that  it  must  not  will- 
fully or  recklessly  injure  him  after  iUsoovering 
his  presence  on  the  train.  Farber  v.  Missouri 
P.  R.  Co.  116  Mo.  — ,  20:  850 

63.  A  railroad  company  admitting  passen- 
gers to  a  freight  train  incurs  the  same  l&bility 
to  transport  them  safely  as  if '  on  a  passenger 
train.  New  York,  C.  dh  St.  L.  R.  Co.  v.  Doane 
115  Ind.  485,  1:  167 

68.  If  one  is  riding  on  a  freight  train  with 
the  consent  of  the  agents  in  charge  thereof, 
the  company  owes  him  a  duty  although  he  is 
there  against  the  rules  of  the  company.  White- 
head V.  St.  Louis,  L  M.  dh  S.  R.  Co.  99  Mo. 
268,  6:  409^ 

64.  The  consent  of  the  conductor  of  a  freight 
train  having  entire  charge  thereof,  to  permit 
one  to  ride  on  such  train,  although  he  was  for- 
bidden to  carry  passengers  on  that  train,  and 
although  the  person  permitted  to  ride  was  not 
required  to  pay  fare,  is  within  the  scope  of  the- 
conductor's  authority  so  as  to  render  the  com- 
pany liable  for  an  injury  resulting  from  lack 
of  ordinary  care  on  the  part  of  the  employes 
of  the  company.  Id. 
Aeto  ▼euielee* 

65.  Carriers  of  passeneers  are  bound  for  de- 
fects in  the  vehicles  furnished  by  them,  which 
might  have  been  discovered  by  the  most  care- 
ful examination.  .  JVeadwell  v.  Whittier,  80 
Cal.  574,  5:498 

66.  An  electric  street-rail  way  company  is  lia- 
ble for  injuries  to  a  passenger  from  an  electric 
shock  received  while  passing  from  one  car  to- 
another  by  grasping  a  hand  rail  charged  with 
electricity  because  of  imperfect  insulation, 
where  it  has  read;^  means  of  ascertaining  the 
escape  of  electricity  from  the  works  of  the  car, 
and  the  passenger  is  free  from  contributonr 
negligence.  Burt  v.  Douglas  County  Street  R. 
fjo.  88  Wis.  229,  18:  479 

67.  The  failure  of  a  railroad  company  to  re- 
move from  the  platform  of  a  passenger  car  on 
a  through  train,  before  5  o'clock  A«  M.,  while 
yet  on  the  route,  a  thin  covering  of  ice  and 
snow  which  had  accumulated  during  the  night, 
will  not  constitute  negligence  such  as  will  make 
it  liable  for  an  injury  which  a  passenger  sus- 
tained by  slipping  thereon,  especially  when  he- 
had  several  times  crossed  over  the  platform 
during  the  night  and  knew  of  its  slippery  con- 
dition. Palmer  v.  Pennsylvania  Oo.  Ill  N. 
Y.  488,  2:  262 

68.  The  mere  existence,  during  the  storm 
which  caused  it,  of  snow  on  the  deck  of  a 
ferry  boat,  raises  no  presumption  of  nesligenoe 
on  the  part  of  the  ferry  company  which  wifl 
establish  its  liability  to  respond  in  damages  to  a 
passenger  who  receives  injuries  by  falling  on 
the  slippery  deck.  Feam  v.  West  Jersey  Ferry 
Co.  148  Pa.  122,  18:  866 
As  to  tracks*  bed,  etc. 

69.  The  assumption  by  a  passenger  of  the 
extra  risks  of  riding  on  a  freight  train  does  not 
include  any  greater  risk  as  to  the  condition  of 
the  track  than  passengers  on  other  trains  as- 
sume. Ohio  VaUey  R,  Co.  v.  Watson,  93  Ky, 
,  19:  810* 
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70.  If  a  railroad  company  is  using  tracks  be- 
longing to  a  tliird  party,  and  the  dangerous 
character  of  such  tracks  might  have  been  dis- 
coTered  by  the  exercise  of  due  care,  it  will  be 
liable  for  an  accident  occasioned  thereby  and 
resulting  in  the  death  of  a  passenger,  whether 
the  defect  was  in  the  original  construction  of 
the  road,  or  was  due  to  the  failure  of  the  owner 
to  make  repairs,  or  however  otherwise  it  may 
bare  been  caused.  LUtlefohn  y.  FKtehburg 
R  Co.  148  Mass.  478,     ,  8.  602 

71.  A  railroad  company,  before  trusting  the 
lives  of  passcD  ffers  upon  its  bridges,  must  care- 
fully and  skillnilly  test  and  inspect  the  materi- 
als used  therein;  and  the  dutr^  of  inspection 
continues  thereafter  during  their  use,requiring 
a  test  txom  time  to  time  to  ascertain  wnether 
they  are  being  impaired  by  use  or  exposure 
to  the  elements.  LouistiUe,  N,  A,  A  ,0,  R. 
Cb.  V.  Snider,  117  Ind.  435,  8:  484 

72.  Derailment  of  a  train  by  contact  with 
an  animal  is  a  fact  which  mav  be  looked  to  in 
ascertaining  whether  the  carrier  exercised  due 
care,  in  view  of  the  fact  that  the  carrier  has  a 
right  to  fence  its  track  to  keep  animals  off 
from  it.  OfUf,  C,  A  8,  F.  R.  Go,  v.  Wilaon, 
79  Tex.  871,  11:486 

78.  A.  railroad  company  should  inspect  its 
lines  with  more  than  ordinary  promptitude  un- 
der circumstances  of  more  than  ordmary  peril, 
—as  m  case  of  violent  storms, — particularly 
those  portions  which  are  most  liable  to  injury 
by  storm  or  flood.  The  greater  the  peril  the 
greater  the  vigilance  demanded.  Lihby  ▼. 
liaiiu  O.RCo.Sfi  Me.  84,  80:  812 

74.  A  railroad  company  is  not  liable  for 
the  insufficiency  of  its  culvert  in  an  unprece- 
dented storm,  because  the  danger  might  have 
been  averted  if  known,  where  the  degree  of 
care  and  prudence  used  was  that  which  cau- 
tious and  prudent  persons  would  use  under 
such  circumstances,  witliout  reasonable  know- 
ledge that  such  a  storm  was  likely  to  occur. 

Id. 

b.  Contributory  Negligence  of  Paeeenger. 

75.  It  is  not,  as  matter  of  law,  negligence 
contributing  to  injury  from  an  electric  Siock 
caused  by  imperfect  insulation, for  a  passenger 
to  swing  around  from  the  step  of  an  electric 
street-car  to  that  of  the  trailer,  when  the  rail- 
way company  has  no  rule  prohibiting  and  al- 
lows it  without  objecttion.  Burt  v.  Douglas 
Countp  Street  R.  Go.  83  Wis.  229,      18:  479 

76.  A  woman  who  enters  a  car  left  standing, 
with  brakes  set,  on  the  ground  of  a  sanitarium, 
a  few  minutes  before  the  time  for  it  to  start 
and  when  no  one  is  in  charge  of  it,  but  when 
other  women  and  children  are  already  in  it,  is 
not  guilty  of  negligence,  as  matter  of  law, 
which  will  prevent  her  recovery  for  injuries 
occasioned  by  the  starting  of  the  car  when  a 
small  boy  let  off  the  brakes,  especially  where 
rules  against  entering  the  car  before  notice  had 
never  been  published  or  posted,  and  she  had 
DO  actual  knowledge  of  them.  Western  Ma/ry- 
land  R  Co,  v.  Berold,  74  Md.  510,        14:  75 

77.  Where  a  passenger  is  in  his  proper  place 
In  the  car,  and  makes  no  exposure  oi  his  per- 
son to  danger,  there  can  be  no  question  of  con* 
tributory  negligence  in  the  case  of  an  injury 

iBdttz  to  If  otM  Preeedioc* 


by  the  fall  of  a  railroad  bridge.  ZotiiMftUtf,  IL 
A.  A  O.RGo.  V.  Snider.m  £d.  485»   8:  484 

78.  A  passenger  who  rides  in  an  express  car 
in  violation  of  a  known  rule  of  the  carrier^ 
even  with  the  permission,  connivance,  or 
knowledge  of  the  conductor  of  the  train,  and 
is  there  injured  through  the  negligence  of  the 
carrier,  cannot  recover  if  he  would  not  have 
been  injured  had  he  remained  in  the  passenger 
car  as  required  by  the  rules.  Florida  South' 
emRCo.Y,  Hirst,  80  Fla.  1,  16:  681 

79.  Where  a  shipper  of  stock  of  a  freight 
train  voluntarily  went  on  top  of  the  train  in 
obedience  to  an  order  or  direction  of  the  ooa> 
ductor  to  help  signal,  and,  while  watching  a 
brakeman  trying  to  make  a  coupling,  was  se- 
verely injured  by  a  sudden  forward  motion  or 
jerk  of  the  train, no  recovery  can  be  had  against 
the  railroad  company  for  his  injuries,  as  he 
voluntarily  placed  himself  in  a  position  of 
known  danger.  Atchison,  T,  db  8,  F.  R,  Go, 
V.  Lindley,  42  Kan.  714,  6:  646 

Projection  from  window* 

80.  A  carrier  is  not  liable  for  injury  to  a 
passenger's  hand  from  striking  against  a 
bridge,  where  he  put  it  out  of  the  car  window, 
although  it  projected  but  8  inches.  Richmond 
dt  D.  R  Co,  V.  Scott,  88  Va.  958.         16:  91 

81.  A  passenger  riding  with  his  elbow 
slightly  pi  ejecting  out  of  a  car  window  is  not 
thereby  precluded  from  recovering  for  an  in- 
jury to  his  hand  and  wrist,  which  were  inside 
the  car, from  a  stick  of  wood  coming  in  through 
the  open^indow,unless  the  fact  that  his  elbow 
was  out  of  the  window  contributed  to  the 
injury.  Moakler  v.  Portland  <fi  W,  V,  R.  Co, 
18  Or.  189,  6:  666 

Ridinj^  on  platform. 

82.  It  is  prima  facie  negligence  for  a  pas- 
senger to  ride  on  the  platform  or  step  of  a  car 
while  the  train  is  running  at  30  miles  an  hour 
around  curves,  and  is  swaying  and  jolting 
badly.  WortJiington  v.  Central  Vermont  R 
Co,  64  Vt.  107,  16:  886 

88.  A  person  is  not  excused  from  contrib- 
utory negligence  in  standing  on  the  platform 
of  a  car  whu^  the  train  was  in  motion  when 
there  was  standing  room  in  the  car,  because  his 
position  in  the  car  was  one  of  some  discom- 
fort to  himself  and  to  others.  Id. 

84.  A  statute  providing  that  a  railroad  com- 
pany shall  not  be  liable  for  injuries  received 
by  any  passenger  on  the  platform  of  a  car  will 
not  prevent  a  recovery  for  any  injury  received 
in  such  place  by  a  passenger  who  went  there 
for  the  purpose  of  escaping  danger,  and  whose 
act  in  so  doing  was  such  as  a  person  of  ordi- 
nary care  and  prudence  might  do  under  the 
circumstances.  Mitchell  v.  Southern  P.  R, 
Co,  87Cal.  62,  11:  18a 

85.  A  passenger  who  goes  to  one  car  from  an- 
other of  a  moving  train  to  lind  a  seat  does  not, 
while  so  upon  the  platform,  take  the  risk  of 
collision  ^vith  another  train;  and  when  his  con- 
duct docs  not  contribute  to  au  injury  from 
such  collision,  he  may  recover  from  the  rail- 
road company  for  its  negligence.  Devoirs  v. 
Boston  db  M.  R,  Co.  148  Mass.  448,       8s  166 

86.  An  attempt  by  a  passonger  to  escape 
from  danger  hj  going  out  on  the  car  platform 
cannot  be  considered  contributory  negligence^ 
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when  he  acts  as  a  man  of  ordinary  prudence 
wonld  under  the  clrcumBtances ;  but  the  fact 
tlmt  he  was  Injured  in  such  attempt,  while 
others  exposed  to  the  'sa^e  danger  who  re- 
mained quiet  were  not  injured,  should  be  con- 
sidered by  the  jury  in  determining  whether 
he  acted  with  ormnary  prudence.  Mitchell 
▼.  Southern  P.  K  Co.  87Cal.  63,        11:  130 

87.  Riding  on  the  platform  of  a  street  car 
when  there  is  room  inside  is  not  negli«;ence 
per  90.  Upham  r,  Detroit  Oity  B,  Co.  85  Mich. 
12,  18:  129 

88.  It  is  not  negligence  for  a  passenger  on  a 
cable  railway  to  take  a  seat  on  the  outaide  of 
the  grip  car,  in  a  place  provided  for  passen- 
gers, although  there  is  room  in  the  trailer. 
Hawkins  v.  Front  Street  Cable  R.  Co.  8  Wash. 
592,  16:  808 
Ridinof  in  wrongs  car, 

89.  For  a  postal  clerk  to  ride  in  a  mail  car 
while  off  duty,  in  the  absence  of  any  rule  of 
the  railroad  company  forbidding  him  to  do  so, 
is  not  contributory  negligence  which  will  pre- 
vent recovery  of  damages  caused  by  a  colli- 
sion of  trains.  Baltimore  db  0.  B  Co.  v. 
State,  Wiley,  72  Md.  36,  6:  706 

90.  Taking  an  improvised  seat  made  by  a 
plank  across  empty  kegs,  on  a  flat  car  next  to 
the  engine  upon  a  special  train, and  remaining 
there  after  a  request  by  the  conductor  to  go 
into  the  box  car,  to  which  the  passenger  replies 
that  he  wants  to  ride  on  the  flat  car  and  see  the 
country,  on  which  the  conductor  says  nothing 
more,isnot  such  negligence, as  a  matter  of  law, 
as  will  prevent  recovery  for  the  death  of  the 
passenger  in  consequence  of  the  derailment  of 
the  train  caused  by  negligence  in  its  manage- 
ment, although  if  the  passenger  had  been  in- 
side the  box  car  he  might  not  have  been  killed. 
But  it  is  a  question  for  the  jury  whether  an 
ordinarily  prudent  man  could  have  reasonably 
anticipatecl  that  by  taking  that  position  he 
was  exposing  himself  to  the  injury  received  ; 
and  also  whether  the  conductor  consented  to 
liis  remaining  there  ;  and.  if  so,  whether  the 
train  was  managed  with  the  care  and  caution 
commensurate  with  ,tJie  passenger's  risk  in 
that  situation  ;  and  whether  his  iqjury  was  or 
was  not  the  direct  and  immediate  result  of 
failure  to  discharge  that  duty.  Wagner  v. 
Miseouri  P.  R.  Co.  97  Mo.  512,  8:  156 

91.  Where  in  an  action  for  personal  injuries 
to  a  civil  engineer  employed  by  a  railroad 
company,  while  riding,  under  orders,  on  a 
wrecking  train,  over  a  new  track  which  he 
was  constructing,  to  the  front,  in  order  to  aid 
in  putting  upon  the  track  a  derailed  engine, 
it  appeared  that  the  train  consisted  of  a  wreck- 
ing ear  in  front,  a  caboose  next,  fixed  up  as  a 
tool  car,  then  several  flat  cars,  and  a  box  car 
in  the  rear  ;  and  the  plaintiff  was  riding  in  the 
tool  car,  which  was  as  fit  for  passengers  as 
any, — it  was  held  that  he  was  not,  as  a  matter 
of  law,  guilty  of  negligence  in  riding  there  in- 
stead of  in  the  rear  car,  which  was  fixed  up  as 
a  way  car,  although  in  the  accident  which  de- 
railed the  tool  car  and  injured  the  plaintiff 
the  rear  car  was  not  derailed.  Meloy  v.  CJU- 
cago  <£  K  W.  B.  Co.  77  Iowa,  743.      4:  287 


5.  BSection  of  Passenger, 

92.  Removing  a  passenger  from  a  tniin  of 
cars  while  the  train  is  moving  very  slowly  is 


not  negligence  or  wantonness  per  9e,    Souths 
em  Kansas  B,  Co.  V.  Sanf<»%  45  Kan.  872, 

11:  488 

93.  A  street-car  company  is  liable  to  dama- 
ges  occasioned  by  the  wrongful,  wanton,  and 
malicious  ejection  of  a  passenger  by  its  con- 
ductor. Such  act  is  within  the  general  scope 
of  the  conductor's  employment.  And  it  is  im- 
material that  the  person  ejected  is  only  a  tres- 
passer, if  the  manner  of  the  ejection  be  vio- 
lent and  malicious.  North  Chicago  City  B.  Co. 
y.  Qastka,  128  111.  618,  4:  481 

94.  Permitting  a  passenger  to  enter  a  train 
knowing  him  to  be  intoxicated  does  not  de- 
prive the  carrier  of  a  right  to  eject  him  when 
he  becomes  boisterous  and  obnoxious  during 
the  journey.  LouistiUe  &  N.  B.  Co.  v.  Lo- 
gan, 88  Ey.  232,  8:  80 

95.  A  carrier  has  a  right  to  remove  from 
a  train  a  passenger  who  breaks  out  with  erup- 
tions^ which,  from  the  best  medical  advice 
that  can  be  obtained,  is  believed  to  be  small- 
pox, although  such  belief  may  afterwards 
turn  out  to  be  mistaken.  Paddock  v.  Atehi- 
wn,  T.  Tk  S.  F.  B.  Co.  (C.  C.  W.  D.  Mo.)  87 
Fed.  Rep.  841,  4:  881 
For  nonpajment  of  fkre. 

96.  A  railroad  conductor  may  demand  a 
ticket  as  evidence  of  a  passenger's  right  of 
passage,  or,  on  failure  to  produce  it,  may  de- 
mand payment  of  fare,  and,  on  failure  to  pay 
it,  may  lawfully  eject  the  passenger  from  the 
train,  using  no  more  force  than  is  necessary. 
MacKay  v.   Ohio  Biter  B.  Co.  34  W.  Va.  65, 

9:  188 

97.  A  passenger  who  refuses  to  pay  fare  or 
leave  the  train,  and  who  furnishes  only  a 
ticket  which  does  not  on  its  face  entitle  him  to 
passage  on  that  train,  although  he  was  told  by 
the  carrier's  agent  that  he  could  ride  upon  it, 
cannot  recover  for  injuries  received  in  putting 
him  off  the  train  without  more  force  than  is 
necessary.  He  should  either  pay  his  fare,  or 
quietly  leave  the  train  and  resort  to  his  ap- 
propriate remedy  for  any  damagca  sustained. 
Peabodyy.  Oregon  B  A  Nav.  Co.  21  Or.  121, 

18:  888 

98.  A  mere  willingness  of  a  passenger  to 
pay  fare,  without  any  tender  or  offer  to  pay, 
when  the  conductor  is  about  to  put  him  off 
after  passing  his  destination  in  spite  of  his  re- 
quest to  be  taken  to  the  next  station,  and 
when  the  conductor  charges  him  with  trying 
to  "bum"  his  way,  is  not  suflficient  to  place 
the  conductor  in  the  wrong  in  ejecting  him. 
Texas  di  P.  B.  Co.  y.  James,  82  Tex.  806, 

16:  847 

99.  A  passenger  cannot  avoid  expulsion  bv 
tendering  fare  while  the  train  is  being  stopped, 
or  after  the  stoppage,  with  a  view  to  his  ex- 
pulsion, if  he  has  made  the  stop  necessary  by 
refusal  of  a  rightful  demand  for  fare.  5«?r- 
gia  Sout/iern  <fc  F.  B.  Oo.  v.  Asmore,  88  Ga. 
529,  16:  68 

100.  Refusal  to  pay  fare  for  the  distance 
already  ridden  without  a  valid  ticket  will 
justify  the  ejection  of  a  passenger  who,  on 
notice  that  he  must  pay  such  fare  or  be  put 
off  at  the  next  station,  has  procured  at  that 
station  a  ticket  for  the  remainder  of  his  trip. 
Manning  T.  Louisville  db  if.  B.  Co.  (Ala.) 

16:  66 
See  Index  to  Notes  PrecediD^. 
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At  what  place* 

101.  The  expulsion  of  a  passenger  for  non- 
payment of  fare»  at  any  place  other  than  a 
usual  stopping-place  or  near  a  dwelling-house, 
is  forbidden  by  Wis.  Rev.  Stat.  §  1818,  pro- 
▼idinf?  that  if  any  passenger  shall  refuse  to 
pay  his  fare  the  conductor  may  put  him  and 
his  baggage  off  the  cars,  on  stopping  the  cars 
and  using  no  unnecessary  force,  at  any  usual 
stopping-place  or  near  any  dwelling-house,  as 
the  conauctor  may  elect.  PhetUplaee  v. 
Nort/ufm  P.  K  Co,  84  Wis.  412,        80:  488 

102.  The  statute,  Fla.  Laws,  chap.  1987, 
§  41,  prohibits^  the  expulsion  of  a  passenger  by 
a  railroad  company  for  nonpayment  of  fare  al 
any  point  other  than  a  usual  stopping  place,  or 
near  some  dwelling-house.  When,  however, 
a  passenger  wantonlv  violates  any  other  rea- 
sonable rule  of  a  railroad  company,  the  obli 
gation  to  transport  him  ceases,  and  the  com 
pany  may  expel  him  from  the  train  at  any 
•convenient  and  safe  point  that  may  be  selected 
by  the  officer  in  charge,  no  more  force  being 
used  than  may  be  necessary  for  such  purpose. 
This  is  a  common-law  right,  and  has  not  been 
restricted  by  statute  as  in  cases  of  nonpayment 
of  fare.  South  Florida  E.  Co.  v.  RJwads,  25 
Fla.  40.  8:  788 

103.  A  passenger  who  refuses  to  comply  with 
the  regulations  of  a  railroad  company  requir- 
ing passeneers  without  tickets  to  pay  25  cents 
^xtra  may  oe  lawfully  ejected  in  a  proper  man- 
ner and  at  aproper  place.  MeQowen  ▼.  Mor- 
^n'$  L.AT,R.&8.  Co,  41  La.  Ann.  782, 

6:  817 

6.  Leaving  at  Destination. 

104.  A  passenger  holding  a  ticket  to  a  flasr 
atation  at  which  trains  do  not  stop  unless 
signaled  is  not,  in  the  absence  of  some  special 
reason  therefor,  required  to  notify  the  con- 
ductor of  his  destination  before  Ming  called 
upon  to  exhibit  his  ticket.  Cliattanooga,  R,  A 
€.  R.  Co.  ▼.  Lyon,  89  Ga.  16,  16:  867 

105.  The  fact  that  one  who  asked  a  ticket 
a<rent  lor  a  ticket  on  a  limited  or  fast  train  was 
refused  a  ticket  because  the  train  was  not  al- 
lowed to  stop  at  her  destination  is  sufHcient  no- 
tice to  her  that  any  agreement  the  conductor 
might  afterwards  make  to  put  her  off  at  her 
destination  would  be  a  violation  of  the  rules  of 
the  company,  so  as  to  exempt  the  company, 
which  provided  another  train  which  made 
stops  at  all  stations,  from  liability,  where  she 
paid  fare  to  the  conductor,  who  agreed  to  let 
her  off  at,  but  carried  her  beyond, her  destina- 
tion. Alabama  G.  8.  R,  Co,  v.  Carmichael 
90  Ala.  19,  9s  888 

106.  A  passenger  carried  beyond  his  destin- 
ation while  asleep  is  not  entitled  to  a  fr6e 
passage  to  the  next  station.     Tttxas  dk  P.  R 
Co.  ▼.  Javus,  82  Tex.  80(>,  16t  847 

107.  The  obligation  to  awaken  and  notify  a 
passenger  in  time  for  him  to  prepare  safely  and 
comfortably  to  leave  the  train  at  his  destina- 
tion Is  directly  involved  in  his  contract  for  the 
use  of  a  sleeping  berth.  Pullman  Palace-Oar 
Co.  V.  Smith,  79  Tex.  468,  18:  216 

108.  A  sleeping-car  company  is  liable  for  the 
mistake  of  its  servants  In  awakening  passen- 
gers in  its  car,  and  causing  them  to  get  off  at 
L.  R.  A.  Dig. 


a  water-tank  half  a  mile  from  the  depot,  in  the 
dark  and  rain,  where  they  were  left  by  the 
train,  when  the  ccviisequent  exposure  resulted 
in  serious  damage  to  them.  J.d. 

7.  DimUed  or  Incompetent  Passengei's, 

109.  A  railway  companv  which  vohmtarilv  ac- 
cepts as  a  passenger,  without  an  attendant,  a 
person  whose  inability  to  care  for  himself  is 
apparent  or  made  known  at  the  time  to  its  ser- 
vants, is  negligent  if  it  fails  to  render  such  pas- 
senger the  necessary  care  and  assistance. 
Croom  V.  Chicago,  3i,  A  St.  P,  R.  Co.  (Minn.) 
52  Minn.  — ,  18:  608 

110.  A  railroad  company  which  carries  a  sick 
passenger  past  his  destination  while  uncon- 
scious, although  the  conductor  and  station 
agent  had  agreed  to  five  him  care  on  the  way 
and  have  him  carried  from  the  train  at  his  des- 
tination, and  puts  h  m  off  in  fact  at  a  small 
way  station  where  he  is  left  nearly  forty  hours, 
without  care  and  attention,  and  then  brought 
back  to  his  destination, — is  liable  for  the  inju- 
ries which  result  to  him  therefrom.  Weight- 
man  V.  Louieoille,  H.  0,  &  T,  R,  Co.  (Miss.) 
70  Miss.  563,  19:  671 

111.  Knowledge  communicated  to  the  con- 
ductor of  a  train,  that  a  passenger  is  feeble  and 
will  need  assistance  in  getting  off,  is  notice  to 
the  carrier;  and  it  is  not  necessary  to  notify 
every  other  conductor  and  trainband  that  may 
be  in  charge  of  the  train.  Foee  v.  Boeton  d  M. 
/J.  ^.  —  N.  H.  — ,  11:  867 

112.  A  railroad  company  is  under  a  duty  to 
a  passenger  who  was  thrown  on  its  tracks  by 
the  fault  of  its  servant,  producing  mental  in- 
capacity, to  take  steps  to  prevent  injury  to 
him  from  the  danger  it  knew  he  was  likely  to 
incur  from  its  trains.  Cifidnnati,  L  St,  Z.  <§ 
a.  R.  Co,  V.  Cooper,  120  Ind.  469,        6:  841 

113.  Failure  to  stop  a  train  and  remove  from 
the  track  one  who  has  stepped  or  fallen  from 
the  train  while  it  is  going  at  high  speed,  and 
is  helpless  upon  the  track,  where  this  could  be 
done  without  danger  or  anv  considerable  in- 
convenience, or  to  notify  those  in  charge  of 
another  train  of  his  exposed  condition,  which 
could  be  done  by  telegram  before  the  other 
train  has  left  the  nearest  station, — will  render 
the  railroad  company  liable  for  the  death  of 
such  person,  where  he  is  killed  by  the  follow- 
ing train,  although  those  in  charge  of  it  are 
not  guilty  of  negligence.  Cincinnati,  H,  d 
D.  R,  Co,  V.  Ka^een,  49  Ohio  St.  230. 

16:  674 
114.  Although  a  common  carrier  of  passengers 
owes  obligations  to  Its  well  passengers  as  well 
as  to  those  who  are  sick,  and  is  bound  to  pro- 
tect the  rights  of  both;  and  although  when  the 
condition  of  one  passenger,  from  sickness  or 
otherwise,  is  such  as  to  be  inconsistent  with 
the  safety,  health,  or  even  reasonable  comfort 
of  his  fellow  passengers, — regard  for  the  rights 
of  the  latter  will  authorize  Uie  carrier  to  ter- 
minate the  carriage  by  excluding  him,  yet  this 
right  cannot  be  exercised  arbitrarily  and  in- 
humanely, or  without  due  care  and  provision 
for  the  safety  and  well  being  of  the  ejected 
passenger.  Conolly  v.  Crescent  City  R,  Co.  41 
La.  Ann.  57.  8:  188 

116.  A  passenger  stricken  with  apoplexy  while 
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riding  on  a  street  car,  although  attended  with 
severe  Tomiting,  to  the  inconvenience  and 
great  discomfort  of  other  passengers,  cannot 
be  removed  while  in  a  speechless  and  helpless 
condition  and  laid  in  the  open  street  on  a  bleak, 
drizzling  December  day,  and  there  abandoned, 
with  no  effort  to  procure  him  attention,  with- 
out a  gross  violation  by  the  carrier  of  its  duty 
as  such,  and  liability  for  resulting  damage.  Id, 

116.  The  mistake  of  the  driver  in  supposing 
that  a  passenger  was  drimk,  when  this  latter 
had  ridden  a  considerable  distance  without 
misbehavior,  and  had  been  guilty  of  none  ex- 
cept vomiting  occasioned  bj  illness,  cannot 
excuse  the  company  for  ejecting  him  and  leav- 
ing him  uncared  for  on  the  street  in  inclement 
weather.  Id. 

117.  It  is  the  duty  of  a  carrier.on  removing  a 
passenger  with  a  contagious  disease  from  a 
train,  to  put  him  off  at  some  place  where  he 
can  find  accommodations  and  medical  attend- 
ance, or  where  there  is  reasonable  ground  to 
believe  that  he  can  do  so.  Paddock  v.  Atchi- 
9an,  T,  &i  8.  F.  R  Go.  (C.  C.  W.  D.  Mo.)  37 
Fed.  Rep.  841,  4:  881 
Drunken  persons. 

118.  A  person  who,  from  the  voluntary  use 
of  Intoxicants,  is  incapable  of  protecting  him- 
self, cannot,  by  entering  a  train  from  which  he 
is  forbidden,  and  without  the  knowledge  or  con- 
sent of  the  conductor,  impose  on  the  railway 
company  any  dutj  beyond  ordinary  care  to 
protect  him  from  mjury  while  upon  the  train 
and  to  leave  him  in  a  reasonably  safe  condition . 
MiuouH  F.  R  Co.  v.  Evans,  71  Tex.  861, 

1:  476 

119.  The  drunken  condition  of  a  passenger 
will  not  excuse  a  carrier  for  negligently  leavms 
him  exposed  on  a  railroad  track,  where  he  had 
fallen  irom  a  train  through  the  fault  of  the 
carrier,  and  was  in  consequence  dazed  and  his 
mental  faculties  impaired.  Cincinnati,  I.  8t. 
L.  diO.R,Co.y,  Cooper,  120  Ind.  469. 

6:  841 

120.  An  intoxicated  passenger  who  was  bois- 
terous, and  who  followed  the  conductor  from 
one  car  to  another  with  a  knife,  threatening  to 
kill  him,  causing  general  excitement  among 
the  passengers,  and  who,  after  being  locked  in 
the  smoking  car,  slyly  pulled  the  bell  rope, 
causing  the  train  to  stop,  was  properly  ejected 
from  the  train  after  refunding  to  him  his  fare, 
although  it  was  at  night,  but  not  too  dark  to 
see  the  track  distinctly,  when  the  weather  was 
not  cold  or  inclement;  and  the  fact  that  he  was 
run  over  during  the  night  and  killed  by  an- 
oUier  train  doas  not  make  the  railroad  com- 
pany liable.  Louisville  db  If.  B.  Co.  v.  Logan, 
88  Ey.  282,  8:  80 

121.  A  conductor  requiring  an  intoxicated 
man  to  leave  the  train  for  nonpayment  of  fare 
does  not  render  the  carrier  liable  for  the  death 
of  the  man  from  exposure,  where  the  conduct- 
or did  not  have  reasonable  ground  to  believe 
that  the  man  was  unable  to  find  his  way  or 
walk  to  the  nearest  house,  or  to  the  railroad 
station,  or  even  to  his  own  father's  house, 
which  was  not  far  away.  Boeeman  t.  Carolina 
O.  R.  Co,  112  N.  C.  709,  19:  887 

122.  A  somewhat  intoxicated  passenger  who 
gets  off  safely  without  assistance,  when  told 
that  he  must  pay  his  fare  or  leave  the  train, 


and  whom  the  conductor  has  seen  a  few  min- 
utes before  in  an  eating-house  demanding  food 
and  acting  somewhat  boisterously,  may  be  rea- 
sonably supposed  to  be  capable  of  reaching  a 
place  of  safety,  where  he  is  left  in  the  evening, 
when  it  is  neither  raining  nor  freezing,  withm 
200  yards  from  a  dwelling-house,  and  not  far 
from  the  railroad  station.  Id, 

128.  A  conductor  is  not  bound  to  act  upon 
the  volunteered  opinion  of  any  passenger  as  to 
the  physical  or  mental  state  of  a  drunken  man 
who  has  been  expelled  from  the  train,  where 
he  has  no  reasonable  ground  to  believe  that  the 
man  is  unable  to  find  a  place  where  he  will 
be  safe.  Id. 

8.  Qeiting  On  or  Off. 

124.  The  degree  of  care  required  of  a  car" 
rier  in  stopping  at  stations  for  passengers  to 
alight  is  such  as  persons  of  the  greatest  care 
and  prudence  would  use  in  similar  cases. 
Texas  dt  P.  R  Co.  ▼.  Miller,  79  Tex.  78, 

11:  896 

125.  A  railroad  company  stopping  a  passen- 
ger car  at  a  point  where  there  is  no  platform 
owes  a  passenger,  not  only  a  reasonably  safe 
appliance  for  enabling  her  to  alight,  but  the 
safest  that  has  been  known  and  tested.  Mis- 
souri P.  R  Co.  V.  Wortliam,  78  Tex.  25, 

8:  868 

126.  A  passenger  on  a  ferry-boat  on  which 
there  are  no  animals  or  vehicles  is  not  guilty 
of  negligence  contributing  to  his  injury,  in 
starting  to  pass  from  the  boat  by  the  vehicle 
way  when  that  is  opened  for  passengers  by  the- 
persons  in  charge,  so  as  to  prevent  his  recov- 
ery for  injury  by  a  runaway  horse  which  had 
escaped  from  its  stable-yard  at  a  distance  from 
the  ferry,  and  had  bolted  into  the  ferry-house 
and  into  that  driveway.  Watson  v.  Camden 
<fe  A.  R  Co.  (K  J.  Err.  «fc  App.)  55  N.  J.  L. 
(26  Vroom)  125,  19:  487' 
Assi0tin|^  passenger. 

127.  Alighting  from  the  train  and  assisting 
passengers  to  enter  it  is  no  part  of  the  duty  of 
the  employes  on  a  passenger  train,  where  ac- 
cess to  the  cars  is  easy,  a  neglect  of  which,  re- 
sulting in  injury,  can  be  the  basis  of  an  action. 
YarneU  v.  Kansas  City,  Ft,  8.  db  M.  R  Co, 
118  Mo.  570,  18:  699 

128.  One  who  goes  upon  a  train  to  render 
necessary  assistance  to  a  passenger,  in  con- 
formity to  a  practice  approved  or  acquiesced 
in  by  the  carrier,  is  entitled  to  a  reasonable 
time  after  rendering  the  assistance  to  leave 
the  car,  if  the  earner  has  notice  that  he  wishes 
to  get  off.  Little  Bock  db  Ft.  8.  R  Co.  v.  Lavy 
ton,  55  Ark.  428,  15:  484 

129.  Failure  of  a  train  to  stop  the  full  length 
o^ime  that  is  usually  required  for  passengers 
to  get  on  and  off  at  that  place  will  give  no 
right  of  action  to  a  person  Injured  in  getting 
off  after  going  on  the  train  to  assist  a  lady  and 
child  to  a  seat,  provided  he  had  a  reasonable 
time  to  get  off.  Id. 

180.  If  train  employes  offer  to  assist  a  lady 
and  child  to  a  seat  ana  to  care  for  their  hand 
baggage,  auother  person  has  no  rieht  to  enter 
the  car  to  assist  them ;  and,  if  he  does  so,  the 
carrier  owes  him  no  duty  except  to  refraia 
from  willful  or  wanton  injury  to  him.        Id. 

See  Index  to  Notes  Preeedlnff. 
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181.  Time  need  not  be  given  for  a  person  who 
IMS  entered  a  railroad  train  merely  to  assist 
passengers  in  getting  on,  to  leave  the  train, 
where  no  notice  is  given  of  his  intent  to  get  off. 
TarntU  ▼.  Kansas  Gity  Ft,  8.  &  M,  R.  Co. 
113  Mo.  570,  18:  699 

133.  A  passenger  has  a  right  to  rely  on  the 
assistance  offered  by  the  conductor  and  brake- 
man,  where,  in  getting  off  a  train  she  is 
in  a  flnstered  state  of  mind  and  in  fear  of  be- 
ing carried  beyond  her  destination,  so  that  she 
does  not  notice  the  distance  of  the  car  step  from 
the  ground;  and  if  in  such  circumstances  they 
fail  to  assist  her  from  the  car  without  injury, 
it  is  the  fault  of  the  carrier.  Foss  v.  Boston 
d  y.  R,  Co.  —  N.  H.  — .  11:  86 

133.  It  is  the  duty  of  a  railroad  company 
which  furnishes  a  box  for  passengers  to  alight 
upon,  at  a  point  where  there  is  no  platform,  at 
least  to  render  such  assistance  to  passengers  as 
to  make  the  box  as  safe  as  a  platform  would 
have  been.  Missouri  P.  R.  Co,  v.  Wortham, 
78  Tex.  25.  3:  868 

134.  A  stool  in  the  shape  of  a  box,  about  11 
mches  square  on  the  top  and  somewhat  larger 
at  the  bottom,  which  is  capable  of  being  over- 
turned at  least  by  an  incautious  step,  and  which 
is  furnished  by  a  railroad  company  for  a  pas- 
senger to  alight  upon,  at  a  place  where  there 
is  no  platform,  may  be  found  by  a  jury  to  be 
not  such  a  subistitute  for  a  platform  as  it  was 
the  duty  of  the  company  to  furnish,  without 
regard  to  the  time  it  had  been  used  and  the 
number  of  persons  who  had  passed  over  it  tm- 
curelv,  or  expert  opinion  as  to  its  safety. 
Mtstouri  P.  R.  Co.  v.  Wortham,  73  Eex.  25, 

8:  868 
Awax  from  atatton* 

135.  If  a  passenger-freight  train  is  stopped 
near  a  station,  and  the  passengers  rightfully 
understand  they  are  to  leave  the  train,  the 
companv  is  liable  for  the  injuries  they  may 
sustain  m  so  doing,  to  the  same  extent  and 
upon  the  same  ground  as  if  suffered  from  the 
defectiveness  of  its  own  premises.  New  York. 
C.d:St.L.ROo.Y,Doane,l\5lnd.mi,  1:  167 

136.  A  freight  train  accustomed  to  discharge 
passengers  away  from  its  platform,  or  where 
it  is  impracticable  to  reach  it,  may  require 
them  to  leave  at  some  convenient  place.     Id. 

137.  Where  a  passenger-freight  train  slopped 
at  an  mconvenient  place,  a  female  passenger 
was  lustifled  in  supposing  it  would  stop  at  the 
platform,  and,  her  presence  bein^  discovered 
as  the  train  passed  the  station,  it  was  negli- 
gence in  the  company  not  to  return  to  the  sta- 
tion or  assist  her  to  alight  from  the  train 
when  it  stopped,  or  to  reach  the  station  in 
safety.  Id. 

138.  A  female  passenger  required  to  alight 
fn>m  a  freight  train,  beyond  the  station,  was 
not  negligent  in  not  discovering  gates  into  a 
private  enclosure  through  which  the  station 
might  be  reached  by  an  unmarked  route;  and 
the  company  is  liable  for  injuries  suffered  by 
her  falling  while  attempting  to  cross  a  cattle- 
pit.  Id. 

189.  Calling  the  name  of  a  station,  and  stop- 
pine  the  train  soon  after  to  take  a  side  track 
whue  another  train  passes,  will  not  make  the 
carrier  liable  for  injuries  to  a  passenger  who 
attempts  to  get  off  at  that  place,  where  all  the 
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surroundings  indicate  that  it  is  not  the  proper 
place  for  alighting.  Smith  v.  Geargui  P.  R. 
Co.  88  Ala.  538,  7t  888 

GettinjBr  oii*# 

140.  The  conductor  of  a  street  car  must  see 
that  a  passenger  entering  the  car  is  in  a  place 
of  safety  before  he  gives  the  signal  to  proceed; 
and  the  passenger  is  entitled  to  damages  if  he 
is  thrown  down  and  injured  by  the  premature 
starting  of  the  car.  Akerdoot  v.  8eeand  Ate.  R. 
Co.  181  N.  T.  699,  15:  489 

141.  A  railroad  train  may  be  started  without 
waiting  for  a  passenger  to  reach  a  seat  after  he 
has  entered  the  vehicle,  unless  there  is  some 
special  reason  to  the  contraiy,  as  in  the  case  of 
a  weak  or  lame  person.  lamdl  v.  JTaiuof 
OUy,  Ft.  8.  AM.  R.  Co.  113 Mo.  570, 

18:  699 

142.  A  street-car  company  is  liable  for  injury 
to  a  passenger  caused  by  starting  the  car  after 
he  has  got  on  the  step  or  footboard,  before  he 
has  a  reasonable  opportunity  to  reach  a  safe 
place,  ateeg  v.  St.  Paul  City  R.  Co.  (Minn.) 
50  Minn.  149,  16:879 
Aliffhtin^r. 

143.  A  person  who  has  rightfully  entered  a  pay 
car  on  the  stopping  of  the  train  to  which  it  is 
attached  is  entitled  to  a  rea<(onable  time  for  the 
transaction  of  his  business  before  the  train  is 
Started,  and  to  a  proper  warning  of  the  purpose 
to  start  the  train,  to  enable  him  to  leave  the  car 
m  safety.  New  York,  P.  db  N.  R.  Co.  v.  Ctml- 
bourn,  69  Md.  360,  1:  641 

144  A  carrier  is  liable  for  injuries  to  a  pas- 
senger in  aliffhting  from  a  train,  caused  by 
tlie  starting  01  the  train  with  a  jerk  without 

fiving  sufficient  time  to  alight  in    safety. 
'exas  dhP.  R.  Co.  v.  Miller,  79  Tex.  78, 

11:  896 

1 45.  A  passenger  cannot  recover  for  injuries 
received  in  alighting  from  a  train  because  It 
started  too  soon,  if  it  had  stopped  a  sufficient 
length  of  time  to  enable  him  to  alight  in  safety 
anahe  had  failed  to  use  reasonable  diligence  to 
leave  the  train.  Id. 

146.  A  railroad  company  is  liable  to  a  passen- 
ger on  a  freight  train  for  violently  Jerking  the 
train  after  a  passenger  had  arisen  in  the  car  to 
alight  just  as  it  stopped  at  the  station  platform 
after  the  station  hail  been  announced  in  the 
usual  manner.  Chicago  A  A.  R.  Co.  v.  Amtd 
144111.261,  19:  818 

147.  Stopping  a  train  drawn  by  a  dummy  en- 
gine, with  no  regular  stopping  place,  for  a 
reasonable  time  on  request  to  stop,  is  not  the 
fuU  measure  ef  the  conductor's  duty,  but  be- 
fore startine  he  roust  see  that  no  passenger  is 
in  tJhe  act  of  alighting  or  in  a  position  that  will 
be  perilous  if  the  tram  starts.  Highland  Ave. 
dtsB.  R.  Co.  V.  Burt,  92  Ala.  291,  18:  96 
While  car  ie  moviiiir* 

148.  It  is  contributory  negligence,  as  a  mat- 
ter of  law,  for  one  under  no  coercion  or  neces- 
sity, to  attempt  to  get  upon  a  moving  train,  no 
matter  what  the  speed,  in  a  place  where  a 
false  step  or  a  misstep  would  possibly,  if  not 
certainly,  be  serious.  Hunter  y.  Oooperstotdn 
<t-  8.  V.  R.  Co.  126  N.  Y.  18.  18:  489 

149.  Endeavoring  to  board  a  train  moving  at 
the  rate  of  6  miles  an  hour  is  an  act  of  such 
danger  as  to  prevent  any  recovery  from  the 
railroad  company  for  the  death  of  the  person 
attempting  it,  even  though  the  train  was  evi* 
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dently  about  to  pass  the  station  where  it  was 
advertiaed  to  stop,  and  where  be  was  waiting 
for  it,  without  stopping,  and  the  conductor 
■called  to  him  to  jump  on  if  lie  was  going, 
Hwvter  y.  Oocperttown  db  &  V,  IL  Go.  112  N. 
T.  871,  8:  882 

150.  The  attempt  on  the  part  of  a  passenger 
to  get  off  from  a  moving  train,  in  the  absence 
of  any  evidence  of  necessity,  apparent  or  real, 
is  contribatoiT  negligence  as  a  matter  of  law; 
and  it  is  the  duty  of  the  court  to  instruct  the 
Jury  that  he  cannot  recover  in  an  action  for 
damages  received  in  making  such  attempt; 
and  Mb  is  so  in  a  greater  degree  where  the  at- 
tempt was  nwde  in  disregard  of  a  brakeman's 
warning  not  to  leave.  Mw  Fork,  L,  E,  dk.  W. 
R,  Oo,  V.  Bnc?iss,  127  Pa.  816,  4:  488 

But  see  case  next  following. 

151  .Alighting  from  a  train  moving  at  tlie  rate 
of  about  5  miles  an  hour,  by  one  lawfully 
thereon,  who  claimathatitwas  started  without 
giving  him  an  opportunity  to  alight,  is  not  neg- 
ligence per  M,  but  it  is  for  the  Jury  to  deter- 
mine whether  the  person  acted  as  a  reasonably 
cautious  man  would  under  like  circumstances. 
New  Y<frk,  F.  &  N.  R.  Co,  v.  Ooulboum,  69 
Md.  860,  1:  641 

See  also  Trial,  170-184. 

152.  While  it  is  the  duty  of  a  railroad  com- 
pany to  stop  ite  train  at  a  station  to  which  it 
has  contracted  to  carry  a  passenger,  and  to  land 
bim  safely  and  conveniently,  yet  the  fact  that 
the  company  neglects  its  duty  and  the  train 
passes  the  station  without  stopping  does  not 
justify  a  passenger  in  jumping  from  the  mov- 
mg  train,  unless  expressly  or  impliedly  invited 
to  do  so  by  the  employ^  of  Uie  company. 
Walker  v.  VicJaHmrg,  8,  &  P.  R.  Co.  41  La. 
Anil.  795,  7:  111 

158.  The  prudence  of  a  passenger's  leaving  a 
railway  train  to  escape  an  apparent  danger 
must  be  Judged  by  the  circumstances  as  they 
appeared  to  him  at  the  time,  and  not  by  the 
result.  St.  LouU  db  8.  h\  R.  Oo,  v.  Man  ay, 
55  Ark.  248,  16:  787 

154.  A  reasonable  cause  of  alarm  occasioned 
by  the  negligence  or  miscx)nduct  of  the  carrier 
must  have  existed  to  render  it  liable  for  in- 
juries received  by  a  passenger  while  leaving  a 
train  in  an  effort  to  escape  an  apprehended 
danger.  Id, 

155.  That  those  in  charge  of  a  railroad  train 
used  sufficient  precaution  to  prevent  collision 
with  a  train  standing  on  the  (rack  ahead  of  it, 
and  no  collision  in  fact  occurred,  will  not  re- 
lieve  the  company  from  liability  for  injuries 
received  by  a  passenger  in  leaving  the  forward 
train  to  avoid  being  injured  by  the  collision, 
which  appeared  to  him  to  be  imminent    Id, 

156.  Stepping  from  a  street  car  which  is 
slowing  up,  but  is  stUl  in  motion,  in  front  of 
an  electric  car  coming  from  the  opposite  direc- 
tion at  the  rate  of  15  miles  an  hour,  and  which 
was  lighted  and  could  be  plainly  seen,  and  the 
gong  of  which  was  ringing,  is  such  negligence 
as  will  prevent  the  liability  of  the  street-car 
company  for  the  resulting  death  of  a  pas- 
senger, where  there  was  nothing  to  diow  that 
his  senses  were  defective  or  that  he  exercised 
any  care  or  caution,  although  his  fellow  pas- 
sengers shouted  to  him  to  stop.  Creamer  v. 
Weet  Bad  Street  R.  Co.  150  Mass.  320, 

16:  490 


157.  A  street-car  company  ii  not  liable  for  an  in* 
jury  to  a  passenger  in  jumping  from  the  oar  iuh 
der  a  reasooalile  apprehension  of  danger,  where 
there  was  no  real  danger  and  the  apparent 
danger  was  oaused  by  the  negligence  of  the 
gateman  at  the  railway  crossing  and  his  confus- 
ing and  oontradictoiy  warnings  and  sifoali 
wtthout  any  negligence  of  the  driver  of  the 
street  car.  Kleiber  v.  PeopUe  R,  €h.  (Mo.) 
107  Mo.  240,  14:  618 

158.  A  passencrer  who  alights  from  a  ffrip 
car  running  at  full  speed,  and  Is  instantly 
struck  by  a  car  running  in  the  other  direction, 
which  he  could  have  seen  if  he  had  looked  for 
it,  is  guilty  of  eontributory  negligence  which 
will  prevent  any  recovery  for  nis  injuries. 
Weber  v.  Eanscu  City  CoiU  R.  Co.  100  Mo. 
194,  7:  819 

159.  The  fact  that  a  door  in  the  side  of  a 
grip  car  is  open  is  no  invitation  to  a  passen- 
ger to  jump  off  while  the  car  is  running  at 
full  speed.  Id. 

160.  The  unlawful  act  of  a  person  in  attempt- 
in  ff  to  steal  a  ride  on  a  freight  train  contributes 
to  nis  injury  in  Jumping  off,  while  the  train  is 
in  motion,  under  the  oniers  and  threats  of  a 
brakeman,  even  if  the  latter  are  wrongful, 
where  the  trespasser,  instead  of  jumping  off, 
could  have  kept  away  from  the  brakeman  for 
a  considerable  time  at  least,  by  going  forward 
to  the  other  end  of  the  train,    /taas  v.  Boston 


iSiA.R,  Co.  157  Mass.  877. 


17:  886 


9.  Safety  of  Approtickee  and  Platforms. 

161.  A  less  degree  of  care  is  required  of  a 
railroad  company  in  regard  to  the  condition  of 
the  approaches  to  its  cars—such  as  platforms, 
halls,  stairways,  etc. — ^than  that  of  the  road- 
bed, machineij,  etc.;  the  rule  being  tliat,  in 
regard  to  the  former,  the  company  Is  bound 
simply  to  exercise  ordinary  care  in  view  of 
the  dangers  to  be  apprehended.  Kelly  v. 
MavJuittan  R.  Co.  112  N.  Y.  448,  8:  74 

162.  A  railway  carrier  must  provide  safe 
means  of  access  to  and  from  its  stations  for  the 
use  of  passengers,  and  passengers  have  the 
right  to  assume  that  the  means  provided  are 
reasonably  safe  Delaware,  L,  d  W.  R.  Co.  v. 
Trautwein  (N.  J.  Err.  &  App.)  52  N.  J.  L.  (28 
Vroom)  169,  7:  486 

168.  Passenger  carrriers  are  bound  to  exercise 
the  utmost  degree  of  care,  skill,  and  diligence 
consistent  with  the  nature  of  their  business, 
in  providing  safe  and  convenient  modes  of  ac- 
cess to  their  trains  and  of  departure  from  them. 
Philadelphia,  W.  A  B.  R,  Co.  v.  Anderson 
72  Md.  519,  8:  678 ;  Penneylwinia  Co.  ▼. 
Marten,  123  Ind.  415,  7:  687 

164.  A  carrier  of  passengers  is  under  a  duty 
to  provide  and  maintain  safe  alighting  places, 
and  must  respond  in  damages  to  a  passenger 
who,  without  contributory  fault  on  his  part,  is 
injured  by  a  negligent  failure  to  perform  such 
duty.  Louisville,  iV.  A.  &  C  R.  Co,  v.  Lueas, 
119  Ind.  583.  6:  198 

165.  A  passenger  is  justified  in  using  a  pas- 
sageway held  out  by  the  carrier  as  a  means  of 
entrance  and  exit  from  and  to  the  public  street; 
and  it  is  immaterial  whether  the  way  is  made 
and  kept  in  repair  by  the  carrier  or  other  par- 
ties, betaiffore,  L.  it  W.  R,  Co,  ▼.  Trautuein 
(N.  J.  Err.  &  App.)  52  N.  J.  L.  (28  Vroom) 
169,  7:  486 
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16^  A  railway  company  is  not  absolved 
from  the  duty  to  keep  a  passageway  heio  out 
by  it  for  use  to  and  from  its  depot  leasonab]^ 
safe,  by  the  fact  that  another  passageway  is 
provided.  Id, 

167.  It  is  the  duty  of  a  railroad  company  to 
furnish  a  reasonably  safe  passage  to  and  from 
its  mail  cars,  for  the  purpose  of  mailing  letters, 
while  stopping  at  its  regular  stations,  when 
sucli  company  carries  the  mail  under  a  con- 
tniot  witli  the  government  of  the  United 
States,  by  whose  regulations  postal  clerks  on 
mail  trains  are  reqmred  to  receive  ut  the  cars 
stamped  letters  and  sell  stamps;  and  a  fail- 
ure to  provide  such  passage  is  actionable  neg- 
ligence. Ilale  V.  Orand  IVunk  M.  Co.  60  Vt. 
(H)5,  1:  187 

168.  A  passenger  on  a  steamboat,  who  has  pur- 
chased a  ticket  not  entitling  him  to  meals,  can 
properly  go  on  shore  for  a  meal  at  any  inter- 
mediate stopping  place  before  reaching  his  des- 
tination, and  has  a  passenger's  right  to  protec- 
tion durinn:  his  esrress,  in  the  proper  manner, 
from  the  steamer  for  that  purpose.  Dodge  v. 
Boston  dk  B.  8.  S.  Co.  148  Mass.  207,      8:  88 

169.  When  a  proper  place  of  exit  for  passen- 
gers from  a  steamer  is  provided,  a  warning  to 
a  passenger  not  to  lea^e  at  another  part  of  the 
boat  is  s  reasonable  regulation  which  the  pas- 
senger is  bound  to  obey;  and  his  disobedience 
thcKof  will,  in  the  absence  of  a  ^ood  reason 
for  it,  prevent  his  recovery  from  the  caiTier 
for  an  injuiy  growing  out  of  it.  Bodge  v. 
Boston  iSt  B,  S.  8.  Co,  148  Mass.  207,  8:  88 
Passing^  trains. 

170.  Passengers  who  have  left  their  train  at 
an  intermediate  station  while  on  a  side  track 
for  the  purpose  of  letting  another  train  pass 
are  bound  to  exercise  reasonable  care  and  cau- 
Uon  to  avoid  injury  from  passing  trains,  H- 
though  the  company  has  permitted  the  prac- 
tice of  leaving  and  re-entering  the  train  under 
such  circumstances;  and  they  have  no  right  to 
expect  such  s  place  of  ingress  or  egress  to  be 
as  »afe  as  a  station  platform,  or  to  rely  on  the 
conductor's  call  of  '^AU  aboard"  as  indicating 
that  they  can  cross  the  track  safely  without 
looking  for  approaching  trains.  BeKay  v. 
Chicago.  M,  d  8t,  R  R  Co.  41  Minn.  178, 

4:  688 

171.  A  passenger  is  Justified  in  assuming  that 
no  train  will  be  permitted  to  pass  a  station  at 
which  a  passenger  train  has  stopped  for  the 
discharge  and  receipt  of  passengers,  in  such 
manner  as  to  interfere  with  them.  Hence  he 
cannot  be  held  guilty  of  contributorv  negli- 
gence as  matter  of  law  because  he  failed,  before 
leaving  the  car  on  which  he  was  traveling,  to 
look  out  for  an  approaching  train  by  which  he 
was  injured.  Philadelphia,  W.  d  B,  R.  Co. 
V.  Ander9on,  72  Md.  510,  8:  678 

172.  Where  a  passenger  is  injured  wlule  at- 
tempting to  alight  from  a  train  at  a  regular 
station,  by  another  train  belonging  to  the  same 
carrier  and  in  charge  of  its  servants,  which 
ran  past  the  station  platform  while  the  passen- 
lers  of  the  former  train  are  being  received  and 
oischarged,  the  carrier,  to  relieve  itself  from 
liability  for  damages,  must  show  that  it  used 
the  degree  of  care  which  the  law  imposes  upon 
it  Id. 

173w  Failure  by  a  passenger  to  look  and  listen 
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for  approaching  trains  before  crossing  tracks ' 
intervening  between  his  train  and  an  eating- 
house  maintained  by  the  carrier  for  the  accom 
modatioD  of  passengers  is  not  negligence  per 
se.    Atchison,  T.  d  8.  F.  B.  Co.  v.  Shean,  18 
Colo.  868,  80s  789 

Stairway* 

174.  Where  an  elevated-railroad  company  has 

f>rovided  a  smtable  covering  lor  the  staircase 
eading  to  its  station,  a  rubber  tip  for  each 
step,  and  a  hand  rail  on  each  side  to  aid  pas- 
sengers in  going  up  and  down,  its  failure  to 
throw  ashes  or  sawdust  upon  the  steps  during 
the  continuance  of  a  storm  of  sleet  and  snow 
which  lasts  from  midnight  to  4  o'clock  in  the 
morning,  and  which  renders  the  sidewalks 
very  slipperv,  or  to  clean  off  the  stops  within 
two  hours  alter  the  termination  of  the  storm, 
is  not  such  negligence  as  to  render  it  liable  for 
injuries  resulting  to  a  passenger  from  falling 
upon  the  steps  while  attempting  to  descend 
them,  especially  when  he  knows  of  the  storm 
and  its  effects.  Kelly  v.  ManJiattan  B.  Co. 
112  N.  y.  448.  8x  74 

Platforms. 

175.  The  fact  that  mail  bags  are  thrown  on  a 
station  platform  by  postal  clerks  under  the 
control  of  the  United  States  does  not  relieve 
the  carrier  from  the  duty  to  guard  against  ac- 
cidents to  passengers  from  them.  Sargent  v. 
St.  Louis  <Si8F.B.  Co.  114  Mo.  848, 

19:  460 

176.  A  railroad  company  is  liable  for  an  in- 
Jury  to  a  passencer  resulting  from  an  unsafe 
condition  of  a  platform  of  its  depot,  notwith- 
standing the  negligence  in  not  repairing  the 
platform,  of  another  compflny  which  uSed  it 
jointly  with  itself.  Louisville,  N.  A^  d  C.B, 
Co.  V.  Lucas,  119  Ind.  588,  6x  198 

177.  A  railroad  company  which  leaves  the 
platform  of  its  depot  in  an  unsafe  condition 
will  be  held  to  have  contemplated  the  general 
nature  of  any  injuries  to  a  passenger,  and  it  is 
not  necessary  that  precisely  such  an  accident  as 
actually  occurred  might  be  anticipated. 
fjouisvtlh,  N,  A.  d  C.  B.  Co.  v.  Lucas,  119 
Ind.  o88.  6:  198 

178.  The  extraordinary  care  required  of  a 
railroad  company  in  respect  to  passengers  on 
trains  is  required  in  respect  to  a  bridge  or  ele- 
vated platform  on  the  railroad  property,  which 
is  used  for  an  approach  to  the  station  and  over 
which  persons  are  invited  to  enter  the  premises 
for  the  purpose  of  taking  passage  on  trains, 
where  it  joins  an  open  trestle  on  ttie  same  level 
into  which  persons  are  liable  to  walk  while 
crossing  the  bridge.  Johns  ▼.  Charlotte,  C.  d 
A.  B.  Co.  89  S.  C.  — ,  80:  580 

179.  The  fact  that  an  elevated  walk  to  a  boat 
landing  is  upon  a  public  street  does  not  relieve 
the  carrier  which  maintains  it  from  liability 
for  injuries  caused  by  its  dangerous  condition, 
where  the  street  has  never  been  opened  as 
such,  or  used  except  by  the  carrier  and  those 
doing  business  with  it.  Skottowe  v.  Oregon 
S.  L.  d  U.  N.  B.  Co.  22  Or.  430,  16:  598 
Nes^lig^nt  use  of  i>Iatform. 

180.  A  passenger  is  under  obligation  to 
look  where  he  steps  on  the  depot  platform 
at  a  small  station,  on  which  baggage  and 
mail  bags  are  handled.  Sargent  y.  St.  Louis 
d  S.  F.  B.  Co.  114  Mo.  848,  19:  460 

181.  Ordinary  care  is  required  of  a  passenger 
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In  allghtinff  from  a  train  and  leaving  the  plat- 
form; and  in  the  absence  of  such  care  no  re- 
covery can  be  had  for  injuries  sustained  by 
falling  over  a  raised  portion  of  the  platform. 
Oraham  v.  Pennaifhania  Ga,  189  Pa.  149, 

18s  898 

182.  The  fact  that  a  person  may  have  seen 
a  station  platform  out  of  repair  at  one  time 
does  not  bind  him  to  carry  such  defect  in 
mind  upon  all  future  occasions  when  approach- 
ing or  leaving  a  train  at  such  place.  Penivtyl- 
vania  Co.  v.  Marten,  128  Ind.  416,      7:  687 

183.  A  passenger  is  not  bound  to  abandon 
the  use  of  a  station  platform  which  is  not  in 
good  repair,  and  seek  some  other  way  of  en- 
tering and  leaving  the  cars,  if  it  is  still  held 
out  by  the  company  as  safe,  and  used  by  the 
public.  Id. 

184.  Knowledge  of  the  unsafe  condition  of 
a  platform  provided  by  a  carrier  for  loading 
stock  will  not  prevent  recovery  for  injuries  to 
a  person  on  attempting  to  use  it  for  that  pur- 
pose in  the  exercise  of  due  care.  White  v. 
Cincinnati,  N.  0.  d  T.  P.  R.  Co.  89  Ky.  478, 

7:  44 

185.  A  passenger  has  a  right,  within  reason- 
able limits  and  while  usins^  care  and  caution, 
to  rely  upon  the  presumption  that  a  railroad 
company  has  done  its  duty,  and  that  the  plat- 
form of  its  depot  is  safe.  Louisrille,  N.  A.  db 
C.  R.  Co.  V.  Lucas,  119  Ind.  583,        6:  198 

186.  The  court  cannot  declare  it  to  be  con- 
tributory negligence  for  persons  to  walk  off 
from  an  elevated  walk  in  the  dark  at  a  place 
where  there  is  no  railing,  while  they  arc  on 
their  way  to  a  boat  landing.  Skottoine  v.  Ore- 
gon S.  L.  dk  XT.  N.  R.  Co,  22  Or.  430, 

16:  598 
liieensees. 

187.  A  woman  who  goes  to  a  railroad  depot 
in  the  night  to  see  her  husband  off  on  a  freight 
train  which  does  not  carry  passengers,  but 
on  which  he  is  carried  under  a  contract  by 
which  he  ships  some  horses  and  other  freight, 
is  a  mere  licensee  to  whom  the  company  owes 
no  duty  to  keep  lights  and  railings  on  the  sta- 
tion platform.  Doiod  v.  Cfacago,  M.  dt  St.  P. 
R.  Co.  84  Wis.  105,  80:  587 

188.  One  who  goes  to  a  railroad  station  and 
on  the  platform  as  a  mere  spectator  for  his 
own  pleasure  and  convenience  is  there  at  his 
own  risk  and  peril,  and  cannot  recover  for  in- 
juries received  in  consequence  of  a  defective 
platform,  unless  there  was  gross  and  wanton 
negligence  on  the  company's  part  equivalent 
to  mteutional  mischief,  iurbank  v.  Illinois 
C.  R.  Co.  42  La.  Ann.  1156.  11:  780 
LIffhtB. 

189.  Where  passengers  are  discharged  from 
the  cars  after  dark,  it  is  the  dutv  of  a  railroad 
to  light  its  stations  and  platforms.  Louin- 
tillej  H.  A.  db  C.  R,  Co.  v.  Lucas,  119  Ind. 
588,  6:  198 

190.  A  carrier's  liability  for  the  lack  of  prop- 
er lights  on  a  walk  leading  to  its  boat  land- 
ing, on  account  of  which  persons  are  injured 
while  on  their  way  to  the  boat  in  the  evening, 
is  not  defeated  by  the  fact  that  the  boat  did 
not  stait  until  morning,  where  passengers  were 
provided  with  sleeping  accommodations  on 
the  boat  at  an  extra  charge.  Skottowe  v.  Ore- 
gon a.  L.  <t-  U.  N.  R.  Co.  22  Or.  480,  16:  698 


191.  A  railroad  company  need  net  have  gas 
or  electric  lights  on  its  station  platforms  at 
villages  where  such  ligiits  are  not  used.  Sar- 
gent V.  8t.  Louis  db  S.  I,  R.  Co.  114  Mo.  348. 

19:  460 

10.  Ttckets;  Fare, 
See  also  supra,  32,  88, 100,  106. 

192.  A  railway  conductor  who  collects  from 
a  passenger  boarding  the  train  without  a 
ticket,  a  less  sum  than  the  full  train  fare  to 
his  destination,  may  within  a  reasonable  time, 
on  discovering  the  mistake,  require  him  to 
pay  the  deficiency,  and  eject  him  at  the  next 
station  on  his  refusal  to  pay  it,  upon  first  re- 
funding the  sum  paid  less  tlie  fare  for  the  dis- 
tance actually  traveled.  Wardwell  v.  Chicago, 
M.  db  St.  P.  R,  Co.  46  Minn.  514,       18:  596 

193.  The  fact  that  a  passenger  does  not  sign 
a  ticket  which  constitutes  a  contract  and  has  a 
blank  space  for  his  signature  does  not  relieve 
him  from  the  effects  of  its  stipulations.  Fon- 
seca  V.  Canard  S.  S.  Co.  153  Mass.  558, 

18:  840 

194.  A  ticket  for  a  voyage  purporting  to  be 
a  contract,  containing  written  and  printed 
folios  which  cover  the  greater  part  of  two 
c^uarto  pages,  bearing  the  signature  of  the  ear- 
ner's agent,  with  a  blank  space  for  that  of  the 
passenger,  charges  him  with  notice  of  the 
stipulations,  and  they  are  binding  on  him  al- 
though he  did  not  read  them.  Id. 

195.  The  illegibility  of  tlie  date  on  a  ticket 
which  the  passenger  receives  in  that  condition 
does  not  impose  on  him  the  duty  of  getting 
the  Indorsement  of  a  ticket  receiver  as  to  its 
validity  bectiuse  it  is  questioned  bv  the  gate- 
man;  and  a  rule  of  the  railroad  company 
making  such  a  requirement  is  unreasonable 
because  if  would  subject  a  passenger  to  great 
inconvenience  and  mijrht  cause  him  to  lose  his 
train.  Nort/iern  C.  R.  Co.  v.  0* Conner,  76 
Md.  207,  16:  449 

196.  The  face  of  the  ticket  is  conclusive  evi- 
dence to  the  conductor  of  the  terms  of  the 
contract  of  carriage  between  a  passenger  and 
the  carrier.  Poulin  v.  Canadian  P.  R.  Co. 
(C.  C.  App.  6th  C.)  6  U.  8.  App.  298, 

17:  800 

197.  A  passenger  in  getting  on  a  train  with 
a  ticket  wiiich  he  knows  does  not  on  its  face 
entitle  him  to  passage  is  guilty  of  negligence 
as  a  matter  of  law,  which  will  bar  a  recovery 
for  his  expulsion,  although  after  discovering 
the  defect  he  sought  to  exchange  it  at  the 
ticket  office,  and  was  told  by  the  person  in 
charge  that  the  agent  who  had  authority  to 
change  it  was  out,  but  that  he  thought  it  was 
all  right,  and  that  conductors  would  under- 
stand the  mistake.  Id. 
Continuous  passage. 

198.  A  ticket  which  is  good  for  a  continuous 
pass>iige  only  does  not  entitle  a  passenger  who 
voluntarilv  takes  passage  upon  a  train  which 
he  must  be  held  to  have  known  would  not 
convey  him  to  his  destination,  and  who  leaves 
that  train  at  an  intermediate  point,  to  be  car- 
ried the  remainder  of  the  journey  on  the  train 
which  he  ought  to  have  taken  in  the  first 
place.  Oalj\  C.  db  S.  F.  R.  Co,  v.  Henry,  84 
Tex.  678.  16:  818 

199.  A  coupon  ticket  over  connecting  roads. 
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):initud  as  to  time  and  expressly  providing  that 
the  carrier  selling  it  is  not  responsible  beyond 
Its  own  line,  but  is  only  an  agent  of  the  con- 
necting roads,  will  not  entitle  a  passenger  to 
be  carried  over  the  last  road  in  the  series  after 
the  time  has  expired,  although  bis  failure  to 
complete  the  journey  on  time  was  due  to  a 
wreck  on  one  of  the  other  connecting  roads. 
Q^f,  C.  d8.RB,  Co.  V.  Looney,  86  Tex.  158, 

16:  471 

200.  A  ticket  over  connecting  roads,  limited 
as  to  time,  but  which  is  a  joint  contract  of  the 
carriers,  entitles  a  passenger  who  is  delayed 
by  a  wreck  on  one  of  the  roads  to  complete  his 
Journey,  although  the  time  expires  before  he 
reaches  the  last  of  the  connecting  roads.    Id, 

201.  A  passenger  who  leaves  a  train  delayed 
by  a  wreck  nearly  all  night,  and  waits  at  a 
hotel  for  another  train  because  he  is  not  well 
enough  to  remain  on  the  car,  is  entitled  to  pass 
the  next  day  on  the  check  ^ven  him  as  a  sub- 
stitute for  his  ticket  by  the  first  conductor,  or 
at  l^ist  upon  payment  of  the  regular  fare ; 
and  if  put  off  for  refusal  to  pay  the  extra 
charge  required  of  those  who  fail  to  procure 
■tickets,  he  may  recover  damages.  Louisville 
4t  N.  TT.  R.  Co.  Y.  Wilsey  (Ky.)  11  Kv.  L.  Rep. 
419  (Not  to  be  Rep.)  6:  865 

Retiini  or  roand  trip. 

202.  An  excursion  ticket  having  the  words 
"Not  good  for  passage,'*  on  the  going  part  of 
the  ticket,  and  the  words  **If  detached,''  on 
tbe  returning  part,  is  valid  when  both  parts 
are  presented  together  at  the  same  time,  to 
the  same  conductor,  on  the  going  trip,  al- 
though the  parts  have  become  separated  by 
inadvertence.  Wightman  v.  Chicago  dh  N. 
W.  R.  Co.  73  Wis.  169,  8:  186 

208.  For  refusing  to  accept  the  remaining 
part  of  a  return  ticket  on  the  return  trip, 
where  the  return  part  has  been  taken  through 
mistake  by  the  conductor  on  the  first  trip,  and 
ejecting  the  passenger  for  refusing  to  furnish 
any  other  ticKct  or  fare,  the  earner  may  be 
compelled  to  pay  damages.  Kanms  City^  M.  A 
B.  R.  Co.  V.  RiUy,  68  Miss.  765,  18:  88 

8ee  also  infra  ^  204. 

Transferability  of  tieket. 

204.  A  round-trip  excursion  ticket  used  by 
the  purchaser  in  going  to  the  station  named 
therein,  and  then  sold  and  transferred,  no  re- 
strictions appearing,  is  valid  in  the  hands  of 
the  holder,  and  entnles  htm  to  a  return  pas- 
sage subject  to  the  prescribed  limitations  as  to 
time,  etc.  GarHen  v.  Northern  P.  R.  Co.  44 
Minn.  454.  9:  688 

205.  Each  portion  of  a  "coupon  ticket"  is- 
sued by  a  railroad  company  for  itself  and 
also  as  agent  for  other  lines  to  be  passed  over 
is  a  separate  contract  so  far  as  to  be  traosfer- 
able,  although  the  ticket  is  sold  at  a  reduced 
Tate,  where  there  are  no  words  of  limitation  or 
restriction  thereon  as  to  the  person  entitled  to 
use  It.     NirhoU  V.  antthem  F.  Co,  28  Or.  128, 

18:  66 
Cztra  fare. 

206.  Itailroad  companies  have  the  right  to 
adopt  reasonable  regulations  as  to  the  method 
of  pa3'ing  fares  by  passengers,  and  may  dis- 
criminate between  fares  paid  for  tickets  at 
stations  and  those  paid  in  the  aars.  McOotoen 
▼.  Morgan's  L.  dk  T.  R.  dt  S.  Co.  41  La.  Ann. 
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782,  6:  8 IT;  Rene  v.  Bsuntylvania  R.   Co. 
181  Pa.  422,  6:  689 

207.  A  regulation  that  a  railroad  passenger 
who  fails  to  purchase  a  ticket  must  pay  10 
cents  more  tl^an  the  regular  fare,  for  which 
extra  charge  a  check  will  be  given  by  the  con- 
ductor, which  will  be  cashed  at  any  ticket  of- 
fice, is  not  unreasonable.  Reue  v.  Pennsylva- 
nia R.  Co.  131  Pa.  422,  6:  689 

208.  An  extra  demand  of  10  cents  from  a 
passenger  without  a  ticket,  which  will  be  re- 
funded at  any  regular  ticket  office  on  present- 
ing a  check  given  him  bv  the  conductor,  is 
not  a  part  of  the  "fare  or  charge  for  transpor- 
tation," within  the  meaning  of  a  statute  fixing 
tbe  maximum  rate  of  fare.  la. 

209.  A  regulation  of  a  railroad  company 
requiring  passengers  without  tickets  to  pay 
25  cents  extra  is  not  unreasonable.  MeGowen 
V.  Morgan's  X.  dtT.R.  &.  8.  Co.  41  La.  Ann. 
782,  6:  817 

210.  Exempting  passengers  who  board  the 
train  at  stations  where  tickets  are  not  on  sale, 
from  a  regulation  requiring  passengers  with- 
out tickets  to  pay  25  cents  extra,  is  not  an  un- 
just discrimination  against  other  passengers. 

Id. 

211.  That  a  railroad  company  gives  a  draw- 
back coupon  for  the  extra  fare,  on  which  a 
passenger  may  collect  it  back  from  any  agent 
at  a  station,  does  not  affect  the  validity  of  a 
regulation  requiring  passengers  without  tick- 
ets to  pay  an  extra  fare.  Id. 

212.  A  passenger  having  a  ticket  to  a  sta- 
tion where  there  is  no  ticket  office  cannot  be 
charged  an  extra  fare  imposed  upon  passen- 
gers having  no  tickets,  upon  his  determining 
while  on  the  train  to  go  to  a  station  beyond 
tnat  for  which  his  ticket  calls,  although  pro- 
vision is  made  for  its  subsequent  return  to 
him ;  and  his  failure  to  pay  such  additional 
charge  is  no  legal  justification  for  expelling 
him  from  the  train.  Phettiplaee  v.  Northern 
P.  R  Co.  84  Wis.  412,  80:  488 

218.  A  higher  rate  of  fare  can  be  demanded 
of  a  passenger  who  has  no  ticket,  only  when 
the  failure  to  procure  a  ticket  is  not  due  to  the 
non-attendance  of  the  ticket  agent, or  some  oth- 
er fault  or  default  of  the  carrier.  Georgia  South- 
em  d  F.  R.  Co.  V.  Astnare,  88  Ga.  529,  16:  68 

214.  A  regulation  of  a  railroad  company 
which  is  ancient  and  public,  requiringpassen- 
gers  without  tickets  to  pay  an  extra  fare,  is 
presumed  to  be  the  act  of  the  corporation  ; 
and  a  party  ejected  for  noncompliance  has  no 
riffht  to  question  the  fact  or  the  method  of  its 
adoption.  McGowen  v.  Morgan's  L.  dk  T.  R. 
dt  R  Co.  41  La.  Ann.  782,  6:  817 
On  street  cars. 

215.  A  passenger  on  a  street  car  need  not 
tender  the  exact  fare,  but  must  tender  a  rea- 
sonable sum,  and  the  carrier  must  furnish 
change  to  a  reasonable  amount.  Barrett  v. 
Market  Street  Cable  R.  Vo.  81  Cal.  296,  6:  886 

216.  Five  dollars  is  not  an  unreasonable 
amoimt  for  a  passenger  in  a  street  car  to  ten- 
der in  payment  of  his  fare.  Id. 

217.  An  ordinance  requiring  street-railroad 
tickets  to  be  kept  for  sale  by  the  conductor  or 
driver  of  every  car  is  not  unreasonable,  and  is 
wiUiinthe  statutory  grant  of  power  to  fix  and 
determine  the  fare.  Sternberg  v.  State  (Neb.) 
86  Neb.  307,  19:  670 
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218.  An  ordinance  requiring  tickets  to  be 
kept  for  sale  upon  street  cars  is  within  a  reser- 
vation of  power  to  make  such  rules  and  regu- 
lations from  time  to  time  as  may  be  deemed 
necessary  to  protect  the  interests,  welfare,  or 
accommodation  of  the  public.  Detroit  ▼.  Ft. 
Wayne  A  B,  L  R.  Oo.  9fi  Mich.  456,    20:  79 

219.  A  transfer  ticket  issued  to  a  street-rail- 
way passenger,  by  which  the  route  is  designat- 
ed so  generally  as  to  be  applicable  to  several 
lines,  entitles  him  to  be  transported  over 
either.  Pir^  v.  St,  Paul  CUy  R.  Co.  60  Minn. 
144,  16t  347 

220.  A  restriction  that  a  street-ittilway  trans- 
fer ticket  given  without  extra  char^  must  be 
URed  within  fifteen  minutes  after  it  is  punched 
on  the  first  line  is  not  unreasonable  or  invalid 
in  the  absence  of  any  contract  to  carry  a  pas- 
senger on  both  lines  for  a  single  fare,  without 
exception  or  conditions  or  any  provision  to  that 
effect  in  the  charter  or  ordinance,  or  of  anv 
holding  out  to  the  public  to  this  effect, although 
this  might  be  subject  to  exception  If  no  car 
came  along  within  the  time  limited.  Heffron 
v.  Detroit  Oity  R,  Go.  92  Mich.  406,  16:  846 

221.  A  passenger  who  fails  to  ask  or  obtain 
any  written  transfer  or  other  evidence  of  his 
right  to  ride  in  a  car  which  he  enters  after 
leaving  one  in  which  he  has  paid  fare  may  be 
lawfully  ejected  if  he  refuses  to  pay  fare 
therein ;  and  the  conductor  is  not  obliged  to 
take  the  passenger's  statement  as  evidence  of 
his  right  to  ride.  Mahonay  v.  Detroit  Street 
R.  Go.  98  Mich.  612,  18:  386 


•  222.  A  person  traveling  on  a  train  in  charge 
of  cattle  is  a  passenger  for  hire.  The  consid- 
eration for  his  passage  is  the  service  he  ren- 
ders in  taking  care  of  the  cattle,  or  it  is  found 
in  the  charges  made  for  shipping  the  cattle. 
Missouri  P.  R  Go.  v.  Ivey,  71  Tex.  409, 

1:  600 

223.  The  failure  of  a  passenger  to  sign  an 
agreement  on  the  back  of  a  free  railroad  pass, 
which  expressly  declares  that  it  is  given  to 
him  * 'provided  he  signs  the  agreement,"  is 
immaterial  where  he  accepts  and  uses  the 
pass.  Quirihy  v.  Boston  db  M,  R.  Co.  150 
Masa.  865,  6:  846 

224.  An  agreement  by  one  who  accepts  a  rail- 
road pass  purely  as  a  gratuity,  that  he  will 
assume  all  risks  of  accident  of  every  name  and 
nature,  is  not  against  public  policy,  and  will 
prevent  a  recovery  by  him  lor  injuries  occa- 
sioned by  the  negligence  of  the  railroad  com- 
panv's  servants.  Id. 

225.  A  contract  b^  a  person  in  charge  of  cat- 
tle on  a  railroad  train,  by  which,  in  consider- 
ation of  a  free  pass,  he  agrees  to  be  regarded 
as  an  employe  of  the  road,  to  whom  the  com- 
pany shall  be  liable  only  as  to  its  regular  em- 
ployes, is  a  pretense — a  subterfuge — which 
cannot  change  the  true  relation  Of  the  parties. 
Missouri  P.  R.  Co,  v.  Ivey,  71  Tex.  409, 

1:  600 

11.  Blackboard  Announcements  as  to  Trains, 

226.  A  statute  providing  that  a  * 'corporation, 
company,  or  person,"  operating  a  railroad, . 
shall  place  in  the  passenger  depot  of  such 
"company"  a  blackboard  upon  which  such  ' 
* 'company  or  person"  shall  cause  to  be  written  i 


I  the  fact  as  to  whether  trains  are  on  time,  i» 
clearly  intended  to  apply  to  corporations,  as 
well  as  natural  persons,  although  the  word 
"corporation"  is  not  repeated  in  each  clause. 
State  V.  Indiana  AL  S.  R.  Go.  188  Ind.  60, 

18:  608 

227.  The  words  "each  passenger  depot  .  .  . 
located  at  any  station  ...  at  which  there 
is  a  telegraph  office."  at  which  a  railroad  com- 
pany is  required  bv  Ind.  Act  1889  to  provide 
a  blackboard  on  which  shall  be  stated  whether 
a  train  is  on  time  or  not,  do  not  mean  merely 
the  station-house  for  passengers,  but  indu(ie 
every  station  where  a  train  stops,  if  there  is  a 
telegraph  office  at  such  point  at  which  infor- 
mation is  received  as  to  the  arrival  of  traina 
at  such  stopping-place.  Id. 

228.  The  penalty  for  failure  to  report  on  a 
blackboard  the  time  of  the  arrival  of  trains, 
provided  by  Ind.  Act  1889.  §  2,  cannot  be 
avoided  by  the  failure  to  provide  a  blackboard, 
which  is  expressly  required  to  be  done  by  g  1 
of  the  Act.  td^ 

12.   Baggage  or  Property  of  Passenger. 

See  alsonipra,  10,  11,  and  infra^  242,  243. 

229.  Carriers  are  the  insurers  of  baggage  in 
the  same  manner  and  to  the  same  extent  as  of 
goods  or  freight  Oakes  v.  Northern  P.  R.  Go, 
20  Or.  892,  18:  818 

280.  Carriers  of  passengers  are  responsible 
for  the  carriage  and  safe  delivery  of  such  bag- 
gage as  by  custom  and  usage  is  ordinarily 
carried  by  travelers  ;  and  the  payment  of  the 
usual  fare  includes,  in  legal  contemplation,  a 
compensation  for  the  conveyance  of  such  bag- 
gage. 25- 

'281.  A  carrier  may  require  a  passenger  who 
has  been  in  the  habit  of  carrying  in  his  trunk 
articles  of  merchandise  contrary  to  its  regula* 
tions,  to  furnish  satisfactory  proof  of  its  con- 
tents, and  decline  to  check  the  trunk  upon  his 
refusal.  Norfolk  4b  W.  R.  Go.  v.  Irvine,  85 
Vft.  217,  1:  llO 

282.  A  regulation  of  a  carrier  requiring  a 
passenger  whom  it  suspects  of  carrying  arti- 
cles of  merchandise  in  his  trunk,  against  its 
regulations,  to  sign  a  certificate  that  the  trunk 
contains  nothing  but  wearing  apparel,  is  a 
reasonable  regulation.  Id, 

288.  Baggage,  within  the  rule  of  a  carrier's 
liability,  is  confined  to  articles  usually  carried 
as  such  for  the  personal  use  of  the  passenger, 
or  for  his  convenience,  instruction,  or  amuse- 
ment on  the  journey,and  does  not  include  that 
which  is  carried  for  the  purpose  of  business, — 
such  as  merchandise  or  the  like.  Oakes  r. 
Northern  P.  R.  Go.  20  Or.  892,  18:  818 

284.  Articles  which  are  not  properlv  per- 
sonal baggage,  but  which  are  taken  by  the 
passenger  as  such  with  the  carrier's  know- 
ledge, either  with  or  without  payment  of  an 
extra  charge,  will  be  regarded  as  such  in  re- 
spect to  the  carrier's  liability.  Id. 

285.  Stage  properties,  costumes,  parapher- 
nalia,  advertising  matter,  etc.,  are  not  '"bag- 
gage" within  the  rule  of  a  carrier's  liability, 
unless  accepted  as  such.  id. 

286.  Ladies'  jewelry  is  not  a  proper  article  of 
baggage  to  be  carried  in  the  truuK  of  a  man 
traveling  alone,so  as  to  render  the  carrier  ILible 
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for  its  value  in  case  of  its  loss;  at  least  when  it 
is  placed  in  the  trunk  simply  for  the  purpose 
of  having  it  transported.  MeiZY.  Califorfiia 
S.  R.  Co.  85  Cal.  329/  9:  481 

237.  A  cataiogue  prepared  by  a  traveling 
salMman  at  his  own  expense,  and  which  was 
his  own  individual  property,  and  carried  with 
his  as  an  article  convenient  and  necessary  for 
use  in  his  business  while  traveling,  is  an  article 
of  personal  baggage  for  which  he  may  recover 
when  lost,  witn  ouier  articles  in  a  vfdise,  b^  a 
baggage-transfer  carrier.  Staub  v.  Kendnck, 
mind.  226,  6:619 

238.  A  passenger  on  a  steamboat,  who  takes 
a  stop-over  che&  at  an  intermediate  point, 
pemiittiug  her  baggage  to  remain  on  board. 
OD  the  porter's  assurance  that  it  will  be  all 
riglit.  and  who  follows  it  on  another  steamer 
soveral  days  after,  cannot  recover  for  its  loss, 
)D  the  mean  time,  by  the  burning,  without 
fault,  of  a  warehouse  belonging  to  the  local 
:i  gents  of  the  carrier,  in  which  the  baggage 
was  placed  at  the  point  of  destination,  subject 
to  delivery  on  presentation  of  the  check. 
f^ffey  V.  Orummand,  74  Mich.  186,    8:  887 
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2^.  The  loss  of  a  dog  by  negligence  of  a 
baggage  master  will  render  the  carrier  liable, 
although  a  rule  of  the  company  provided  that 
it  would  not  be  responsible  for  dogs,  where 
the  owner  was  not  notified  of  such  rule  or  of 
the  company's  refusal  to  be  responsible,  but 
put  the  dog  in  the  baggage  car  under  instruc- 
tions of  the  conductor.  Kansas  City,  Jf.  dt 
B.  2L  Co,  V.  Higdon,  94  Ala.  286,  14:  616 
In  sleeplnc  car. 

240.  Monev  carried  durinc  the  day  in  a  pas- 
senj^er*8  clothing,  and  placed  under  his  pillow 
at  night,  is  not  m  the  custody  of  the  carrier 
furnishing  him  a  berth  in  a  sleeping  coach, 
within  the  rule  that  a  carrier  is  liable  for  the 
value  of  the  effects  of  travelers  lost  while  in 
its  custody  for  transportation.  Carpenter  v. 
Sew  York,  N.  H.  &  6.  R,  Co.  124  N.  Y.  58, 

11:  769 

241.  A  sleeping-car  company,  so  far  as  it 
renders  services  similar  in  kind  to  an  inn- 
keefier,  is  subject  to  the  same  liabilities;  and 
where  an  article  of  wearing  apparel  belonging 
to  a  passenger  in  one  of  such  cars  has  been 
placra  ID  the  care  of  s  porter,  and  is  stolen 
from  the  car,  the  company  will  be  liable 
therefor.  PuUman  PaUue-Uar  Co,  v.  Ijowe, 
28  Neh.  239,  6:  809 

b.  As  to  Freight. 
1.  In  General. 

24fi.  "Trinkets."  within  the  meaning  of  U. 
6.  Hev.  Stat.  ^  4281,  requiring  shippers  of 
certain  articles  to  give  written  notice  to  the 
carrier  of  the  true  character  and  value  thereof, 
include  fans  and  parasols  made  of  delicate  and 
expensive  materials, ornamented  with  carving, 
fragile  in  construction,  and  intended  more  for 
ornament  than  use,  although  possessing  to 
some  extent  the  quality  of  utility.  Oceaji 
SteaTMhip  Go.  v.  "Way,  90  Ga.  747,    80:  188 

d48.  A  lady's  shawl  made  exclusively  of 
Chantilly  lace  is  '*lace"  within  the  meaning  of 
U.  8.  Blev.  titat.  ^  4281,  requiring  notice  to 
carriers  of  the  true  character  and  value  of 
certain  articles  shipped.  Id. 
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244.  A  contract  binding  a  carrier  to  trans- 
port as  many  cjirloads  of  ^ain  as  the  shipper 
may  desire  tmnsported  is  valid  as  to  acts 
done  in  performance  ot  it,  and  until  revoked. 
Cleveland.  C.  C.  dh  f.  B.  Co.  v.  Closser,  126  Ind. 
348,  9:  764 
Acceptance  by  carrier. 

245.  A  common  carrier  has  no  right  to  de- 
mand of  a  shipper  a  waiver  of  his  rights  as  a 
condition  precedent  to  receiving  freight. 
Miifsouri  P.  R.  Co.  v.  Fagan,  72  Tex.  127, 

8:  76 

246.  A  shipper's  knowledge  of  directions  to 
the  carrier's  agent  not  to  receive  certain  arti- 
cles for  transportation  will  not  relieve  the  car- 
rier from  liability  if  their  transportation  is  ac- 
tually undertaken.  Bennett  v.  Ameriean  Exp. 
Go.  88  Me.  286,  18:  88 

247.  It  is  the  dutv  of  an  express  company, 
under  N.  G.  Code,  §  1964,  which  requires  that 
agents  shall  receive  articles  for  transportation 
''whenever  tendered  at  a  regular  depot,  .  .  . 
and  shall  forward  the  same  by  the  route  se- 
lected by  the  person  tendering  the  freight,  un- 
der existing  laws,  "to  receive  a  package  of  mon- 
ey *' whenever  tendered,"  except  at  times  for 
repose  or  for  taking  meals  according  totiie  us- 
ages of  the  place;  the  words  "under  existing 
laws"  refer  only  to  the  time  of  forwarding. 
Therefore  a  rule  of  the  company  prohibiting 
the  receipt  of  money  packages  except  on  the 
same  day  of.  and  prior  to,  the  arrival  and  de- 
parture of  trains  going  towards  the  destination 
of  the  package,  is  unreasonable  and  void.  Al- 
sopy.  Southern  Exp.  Co.  104  N.  C.  278,  6t  871 

248.  A  bill  of  lading  issued  by  a  stalion  or 
shipping  agent  of  a  common  carrier  without 
receiving  goods  for  transportation  imposes  no 
liability  upon  the  carrier,  even  to  an  innocent 
consignee  or  indorsee  for  value;  and  the  car- 
rier is  not  estopped  by  the  bill  from  showing 
that  no  goods  were  In  fact  received.  Nation^ 
Rank  of  Commeree  v.  ClUcago^  B.  dt  JV.  R.  Co, 
44  Minn.  224,  9t  86a 
Care  of  property. 

249.  A  earner's  outy  is  not  limited  to  the 
transportation  of  goods  delivered  for  carriage. 
He  must  exercise  such  diligence  as  is  required 
by  law  to  protect  the  goods  from  destruction 
and  injury  from  any  source,  which  may  be 
averted  and  which  in  the  exercise  of  care  and 
ordinary  intelligence  may  be  known  or  antici* 
pated.  Beard  v.  lUinais  C.  JR.  Co.  79  Iowa, 
518,  7t  88a 

250.  A  carrier  which  has  accepted  butter  for 
transportation  cannot  escape  liability  for  dam- 
age to  the  butter  from  the  heat  during  trans- 
portation by  the  fact  that  it  did  not  have 
refrigerator  cars  which  were  ready  for  use;  at 
least  when  it  could  have  been  carried  safely  by 
the  use  of  ice  in  the  cars  which  were  used.    la. 

251.  The  sealing  of  a  car  containing  butter 
when  received  from  a  connecting  carrier  is  na 
excuse  for  failure  to  put  ice  in  the  car  if  neces- 
sary to  protect  the  butter  from  the  heat.    Id. 

&2.  The  rate  of  charges  as  shown  by  the 
waybill  of  butter,  if  it  does  not  express  a  con- 
tract to  excuse  the  carrier  from  the  exercise 
of  the  oare  required  by  law,  although  it  is  the 
rate  for  common  cars,  will  not  limit  the  care 
to  be  exercised  by  the  carrier  or  restrict  ita 
liability.  Id. 

263.  A  carrier  who  accepts  for  transporta* 
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tion  an  article  liable  to  be  injured  bv  freez- 
ing, under  a  special  contract  for  deliverj  to 
•a  connectine  line  by  a  fixed  time,  and  who 
negligently  delays  delivery  to  the  connecting 
line,  will  be  liable  for  damages  occasioned  by 
freezing  on  the  connecting  line,  in  conse- 
quence of  such  delay,  where  such  freezing 
was  reasonably  to  be  anticipated  and  was 
<x)ntemplated  by  the  parties.  ¥<m  v.  BMton 
AM.  B.  Co.  l^Mass.  :a30,  1:  702 

2.  Delivery  by  Carrier. 

254.  The  penalty  provided  by  the  Texas 
statute  for  the  refusal  of  a  railroad  company  to 
deliver  freight  on  payment  or  tender  of  the 
charges  due  as  shown  by  the  bill  of  lading 
applies  only  to  a  company  which  has  itself  ex- 
ecuted, authorized,  or  ratified  tlie  execution  of 
the  bill  of  lading.  Dwyer  v.  Qulf,  C.  db  S.  F. 
R.  Co.  75  Tex,  572,  7:  478 

255.  The  exhibition  of  the  bill  of  lading  at 
the  time  of  the  tender  of  the  charges  and  de- 
mand of  the  goods  is  not  a  condition  precedent 
to  the  recovery  of  a  penalty,  under  the  Texas 
statute,  for  refusal  to  deliver  the  goods,  al- 
though such  penalty  should  be  inflicted  only 
for  a  willful  disregard  of  the  law.  Id. 

256.  A  condition  in  a  bill  of  lading  by  which 
the  consi^^nee  agrees  to  be  ready  to  receive  his 
goods  when  the  ship  is  ready  to  unload,  that 
in  default  thereof  the  ship  may  land,  ware- 
house, or  place  them  in  a  lighter  without  no- 
tice, immediutcly,  at  his  risk  and  expense,  after 
the  goods  leave  the  deck  of  the  ship,  exempts 
the  ship  from  thexluty  of  giving  him  any  no- 
tice, but  not  from  the  duty  of  exercising  reason- 
able care  to  discharge  them  at  a  suitable  place. 
RoUe  V.  The  Boskenna  Bay  (C.  C.  S.D.N.  Y.) 
40 Fed.  Rep.  91,  6:  178 

257.  It  is  not  unlawful  to  stipulate,  in  a  bill 
of  lading  which  requires  a  ship  to  use  retison- 
able  care  in  discharging  goods  at  a  proper 
time  and  place,  that  no  notice  of  discharge 
need  be  given  to  the  consignee.  Si. 
Ilelay* 

258.  A  carrier  sued  for  failure  to  deliver 
freight  in  proper  time,  according  to  contract, 
ma^  show,  as  a  defense,  an  impossibility  to 
deliver  the  freight  before  it  did  so,  because  of 
a  strike  on  the  road  and  a  consequent  interfer- 
ence with  its  operation.  International  &  G. 
N,  B.  Co.  V.  Tixlale,  74  Tex.  8,  4:  646 

259.  Delay  in  the  transportation  of  goods, 
which  is  caused  solely  by  a  mob,  will  not  ren- 
der the  carrier  liable  at  common  law  to  make 

food  losses  arising  from  a  decline  in  the  mar- 
ct  price,  or  from  the  deterioration  in  their 
quality  on  account  of  their  perishable  nature, 
auring  time  of  transit.  Oulf,  C.  d-  JS.  F.  li. 
Co.  V.  Levi,  76  Tex.  a87,  8:  888 

Place  of  delivery. 

260.  A  common  carrier  by  wat#r  who  re- 
ceipts for  ^oods  marked  for  delivery  at  a 
private  landing  cannot,  without  excuse  or  jus- 
tification, deliver  them  at  another  landiDg 
without  liability  for  the  damages  so  occasioned. 
Strieker  v.  Leathers,  68  Miss.  803,  18:  600 
Delivery  to  others. 

261.  Seizure  of  property  in  the  course  of  trans- 
portation, by  an  officer  without  any  warrant 
or  other  legal  process,  does  not  excuse  the  car- 
rier for  nondelivery.  Bennett  v.  American 
Exp.  Co.  88  Me.  286,  18:  88 


262.  Where  a  shipper  takes  a  bill  of  lading 
for  the  delivery  of  goods  to  himself,  the  car- 
rier is  liable  for  delivery  to  another  person  on 
his  mere  presentation  of  the  bill  of  lading 
unindorsea.  Weyandy.  Atchison,  T.  dk  8.  F.R. 
Co.  75  Iowa,  578,  1:  650 

268.  The  fact  that  ^oods  wtre  taken  from 
the  possession  of  a  carrier  by  one  having  title 
paramount  to  that  of  the  consignor  is  a  good 
defense  to  an  action  by  the  consignee  or  the 
indorsee  of  the  bill  of  lading  for  the  nonde- 
livery of  the  i>roperty.  National  Bank  of  , 
Commerce  v.  Chicago,  JB.  A  N.R.Co,^  Minn. 
224,  9:  868 

264.  Where  parties  made  a  contract  in  their 
own  names  with  a  carrier  for  the  delivery  of 
goods  to  themselves,  any  delivery  bj'  the  car- 
rier to  a  purchaser,  before  the  shippers  have 
parted  with  the  right  of  possession,  is  at  the 
carrier's  own  risk  ;  and  it  does  not  devolve  on 
the  carrier  to  decide  whether  by  the  contract 
of  purchase  the  purchaser  was  entitled  to  the 
delivery,  or  not.  Wolfe  v.  Mietouri  Pae.  B. 
Co.  97  Mo.  478,  8:  689 

265.  Where  a  carrier  by  whom  goods  sold 
are  shipped  to  be  delivered  to  the  vendee  upon 
the  payment  of  the  purchase  money  negli- 
gently delivers  the  gooos  before  such  payment, 
neither  the  carrier  nor  the  vendor  can  recover 
the  goods  f roma  bona  fide  purchaser  from  the 
vendee.  Norfolk  8.  B,  Co.  v.  Bar  nee,  104  N. 
C.  25,  6:611 

8.  Liability  and  Lien  for  Freight  Charges. 

266.  A  consignee,  though  a  factor  only,  is 
liable  for  any  balance  of  freight  due,  accord- 
ing to  the  statements  of  the  bill  of  lading, 
on  account  of  the  excess  of  the  real  value  of 
the  goods  over  that  named  in  the  bill  of  lading, 
which  was  known  to  him  but  concealed  from 
the  carrier,  although  on  delivery  of  the  goods 
he  paid  all  the  freight  which  the  carrier  then 
supposed  to  be  due.  North  German  lAoyd  v. 
Henle  (D.  C.  S.  D.  N.  Y.)  44  Fed.  Rep.  100. 

10:  814 

267.  If  a  consignee  of  goods  shipped  by  rail 
obtains  possession  of  them  through  the  negli- 
gence of  the  railroad  company,  without  paying 
the  freight  charges,  and  sells  them  to  a  bona 
fide  purchaser  for  value,  the  company  cannot 
enforce  its  lien  for  freight  against  the  goods  in 
the  hands  of  such  purchaser.  Norfolk  8.  B. 
Co.  V.  Barnes,  104  N.  C.  25,  6:  611 

268.  A  common  carrier  waives  his  right  to 
detain  goods  for  the  freight  if  he  puts  his  re- 
fusal to  deliver  them  to  the  owner  upon  the 
ground  that  they  are  not  in  his  possession  at 
the  place  where  a  demand  is  duly  made.  Adams 
Exp.  Co.  V.  Harris,  120  Ind.  73,  7:  814 

269.  A  carrier  which  received  goods  from 
another  carrier,  with  the  knowledge  tbat  the 
shipper  has  directed  shipment  by  the  first  car- 
rier over  a  dififerent  connecting  route,  has  no 
carrier's  lien  upon  the  goods,  either  for  its  own 
charges  or  for  charges  advanced  to  the  first 
carrier ;  and  proof  of  a  contract  between  the 
two  carriers  to  systematically  disregard  ship- 
piugdirections  obviates  the  necessity  of  specif- 
ic proof  of  different  shipping  directions  in  tlie 
Ciuse  in  suit.  Hill  v.  Denver  <fc  B.  G.  B.  Co. 
13  Colo.  85,  4:  876 

270.  A  railroad  company  receiving  horses 
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from  a  connecting  Ime,  wiih  notice  that  the 
shipper  has  attempted  to  prepay  the  freight  for 
the  whole  iransportatioD,  but  has  not  paid  it  in 
full  at  the  regular  rates,  and  also  that  he  con- 
templates a  continuous  and  speedy  passage, 
has  the  right  to  carry  the  horses  through  to 
their  destination,  and  claim  a  lien  on  them  for 
the  balance  of  the  freii;ht  CroMan  ▼.  New 
York  d  N.  E,  B.  Co.  149  Mass.  196,    8:  766 


4.  Termination  of  Liability, 


2?1.  A  carrier  is  liable  for  the  loss  of  goods 
by  fire  while  stored  in  a  warehouse  at  the 
place  of  destination,  because  not  called  for  by 
the  owiier,  where  the  carrier,  after  receiving 
the  goods,  had  refused  to  ship  them  without 
prepayment  of  freight,  and  then  promised  to 
hold  them  during  the  detention  of  the  owner, 
but  afterwards  shipped  them  without  notice  to 
the  owner,  who  did  not  know  of  the  shipmeat 
until  after  the  flre.  f'ampion  v.  Canadian  P 
R.  Co.  (C,  C.  N.  D.  111.)  48  Fed.  Rep.  776, 

11:  188 

2 12.  A  carrier's  neglect  and  wrongful  deten- 
tion of  goods  in  its  depot  after  the  consignee 
has  come  after  them  and  been  told  that  they 
have  not  arrived  is  the  proximate  cause  of 
their  subseouent  loss  by  fire,  and  makes  the 
carrier  liable  for  the  loss  as  waiehouseman, 
although  the  lire  was  not  caused  by  its  negli- 
gence. East  Tenneeeee,  V.  <k  G,  R,  be,  v.  KeUp 
91  Tenn.  699,  708,  17:  691 

273.  A  railroad  company  is  not  liable  ns  a  com- 
mon carrier  for  eoods  destroyed  by  flre  after 
they  are  unloaded  aud  stored  io  its  depot,  al- 
though the  consignee  had  repeatedly  called  for 
them  and  been  told  that  they  were'  not  there. 

Id. 

274.  Notice  must  be  given  a  consignee  upon 
arrival  and  storage  of  goods,  in  order  to  reduce 
the  d^ree  of  care  required  of  the  carrier  to 
that  of  a  warehouseman,  under  Cal.  Civ.  Code, 
%  2180,  providing  that  if  for  any  reason  a  car- 
rier does  not  deliver  freight  to  the  consignee 
or  his  agent  personally  he  must  give  notice  to 
the  consignee  of  its  arrival,  and  keep  the  same 
in  safety,  on  his  responsibility  as  a  warehouse- 
man, until  the  consignee  has  had  a  reasonable 
time  to  remove  it.  Wilson  v.  California  G,  R. 
Co.  94  Cal.  166,  17:  686 

275.  A  reasonable  time  within  which  to  re- 
move from  the  depot  household  goods  shipped 
from  Indiana  to  California  is  not,  as  matter 
-of  law,  limited  to  three  months,  where  the 
4>wner  wrote  the  freight  agent  a  letter  received 
two  days  after  the  arrival  of  the  goods,  notify- 
ing him  that  she  was  sick  and  asking  him  to 
store  the  goods  in  a  fireproof  warehouse,  and 
the  only  attempt  at  giving  her  notice  of  their 
arrival  was  a  letter  so  defectively  addressed 
that  it  never  reached  her.  and  possibly  a  postal 
card  addressed  to  her  at  the  point  of  destina- 
tion. Id, 

276.  No  new  contract  is  created  by  the  fact 
that  after  goods  have  reached  their  destination 
and  been  unloaded  the  carriers  duty  is  by 
law  reduced  from  that  of  carrier  to  that  of 
wareliouseman;  but  in  case  of  their  nondeliv- 
ery suit  may  be  brought  on  the  original  trans- 
portation contract.  Id. 

to  Notes  Prooodlacr* 


6.  Carrying  LdwsUhnk. 
See  also  supra^  270;  i^fra,  803-807. 

277.  A  carrier  is  not  an  insurer  of  li  restock, 
but  must  provide  suitable  means  for  its  con- 
veyance, and  use  all  reasonable  diligence  and 
forethought  in  the  varying  circumstances  aris- 
ing in  the  business.  On^pktnd  v.  Housattmie 
R.  Co.  61  Conn.  581,  15:  684 

278.  The  risk  of  shipping  a  horse  in  a  com- 
mon box  freight  car,  the  roof  of  which  is  so 
low  that  a  horse  on  lifting  its  head  is  liable  to 
strike  it  and  which  has  no  stalls  or  partitions, 
is  assumed  by  the  shipper,  if  the  car  is  suitable 
for  the  ordinary  business  of  transporting  horses 
of  the  value  of  that  shipped,  where,  with 
knowledge  that  special  cars  could  be  had  for 
a  reasonable  additional  price,  he  acquiesced  in 
the  use  of  the  car  and  attempted  to  remedy  the 
defects  by  padding  the  rafters  of  the  car  and 
placing  a  stuffed  hood  upon  the  horses.     Id. 

279.  A  car  containing  a  horse  should  be  set 
on  a  side  track  at  the  request  of  the  owner  of 
the  horse  or  his  agent,  when  the  persons  in 
charge  of  the  train  are  informed  that  the  horse 
is  frightened  by  the  transportation  and  is  act- 
ing badly  and  in  danger  of  being  kilied  or 
hurt,  if  it  can  reasonably  be  done.  Id. 
But  see  next  case. 

280.  There  is  no  obligation  on  a  railroad 
company  to  lay  out  for  reloading  a  car  hired 
at  a  certain  price  for  the  trip  and  partly  filled 
with  horses,  because  one  of  them  has  got  down 
in  the  car,  when  the  owner  is  with  them,  and, 
under  the  contract,  is  chargeable  with  their 
care,  and  can,  if  he  chooses,  abandon  the  con- 
tract altogether  or  make  a  new  one  for  a  longer 
time.  lUinms  C.  R.  Co,  v.  Peterben,  68  Miss. 
454.  14:  660 

281.  A  contract  by  a  railroad  company  for 
the  transportation  of  horses  and  their  delivery 
at  its  depot,  providinj?  for  their  storage  unless 
called  for,  and  containing  stipulations  in  rela- 
tion to  unloading  which  imply  thnt  the  com- 
pany will  unload  them,  requires  the  company 
to  unload  the  horses  at  the  place  of  destina- 
tion, notwithstanding  a  usage  of  its  agent 
there,  known  to  the  shipper,  of  requiring  own- 
ers of  animals  to  unload  them.  Benton  v. 
Gray,  154  Mass.  391.  18:  268 

282.  A  shipper  of  cattle  is  entitled  to  recover 
from  the  carrier  for  a  loss  in  value  of  the  stock, 
caused  by  the  gross  negligence  and  careless- 
ness of  the  agent  of  the  shipper  in  handling 
and  transporting  the  cattle,  consisting  of  un- 
necessary delay  in  their  transportation,  the 
needless  confinement  of  the  cattle  in  the  cars 
of  the  company  at  the  different  stations  on  the 
road,  and  the  bruising  and  bumping  of  the 
stock,  to  which  they  are  subjected  by  the  im- 
proper transportation  by  the  company.  Good 
V.  Galveston,  H.  dt  8.  A.  R.  a?.(Tex.)4:  801 

283.  Under  Tex.  Rev.  Stat.  art.  284.  pre- 
scribing a  penalty  to  be  recovered  by  the  owner 
against  a  carrier  who  shall  fail  to  sufficiently 
feed  and  water  live  stock  during  transporta- 
tion and  until  delivery,  in  order  to  authorize  a 
recovery  of  such  penalty  the  statutory  ^rounds 
must  be  particularly  set  forth  and  clearly  estab- 
lished by  proof.  Id, 

284.  A  carrier  has  the  duty  to  feed  and  water 
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stock  during  transportation,  and  cannot  trans- 
fer it  to  the  shipper  by  a  custom  requiring  him 
to  go  along  on  the  same  train  with  the  stock  to 
feed  and  water  them  at  his  own  risk  and  ex- 
pense. Miuouri  P,  R,  Co,  v.  Fagan,  72  Tex. 
127,  8:  76 

6.  Stipulations  to  Limit  Liability. 

As  to  Passengers,  see  9upra^  224,  225. 

285.  A  shipper  of  goods  who  fills  out  one  of 
the  blank  receipts  contained  in  a  book  previ- 
ously furnished  by  an  express  company  for  his 
use,  and  obtains  the  sifniature  of  the  company's 
agent  thereto  upon  delivering  to  him  a  pack- 
age for  transportation,  will  be  presumed  to 
know  the  contents  of  the  receipt;  and  if  he  re- 
ceives such  receipt  without  objection,  his  as- 
sent to  its  conditions  will,  in  the  absence  of 
fraud,  be  conclusively  presumed.  Dwrgin  v. 
American  JShsp,  Co.  —  N.  H.  — ,         9x  468 

286.  A  statute  forbidding  common  carriers 
within  the  state,  on  land  or  in  boats  or  vessels 
on  waters  entirely  within  the  body  of  the  state, 
to  limit  or  restrict  their  liability  as  it  exists  at 
common  law,  applies  to  shipments  purely  do- 
mestic, beginniqe  and  ending  In  the  state. 
Missauri  P,  H.  (Z.  v.  Sh&rtoood,  84  Tex.  125, 

17:  648 

287.  A  clause  limiting  the  liability  of  a  rail- 
way company  to  its  own  line,  which  is  wholly 
within  the  state,  will  not  convert  into  a  domes- 
tic bill  of  lading  an  instrument  which  purports 
on  its  face  to  m  a  throueh  bill  of  lading  to  a 
foreign  port,  providing  for  the  transportation 
of  the  goods  to  their  foreign  destination,  and 
fixing  the  tlirough  rat^  of  freight  Id, 

288.  A  railroad  company  may,  by  special 
contract,  limit  itsliabilitv  to  the  owner  of  stock 
or  goods,  so  long  as  the  limitation  does  not 
relate  to  its  liability  for  negligence  or  miscon- 
dun.  Atdiiaon,  T.  4b  8,  F.  i?.  Co,  v.  TempU 
47  Kan.  7,  18:  868 

289.  A  carrier  may  by  special  contract  free 
himself  from  many  common-law  liabilities, 
although  not  from  his  own  fraud  or  negli- 
gence. Terre  Haute  d  L  R.  Co.  v.  Sherwood, 
182Ind.  129,  17:839 

290.  A  railroad  company  operating  a  line 
of  railroad  in  Nebraska  is  a  common  carrier, 
and  cannot  under,  the  provisions  of  the  Con- 
stitution, limit  its  liability  as  such  by  special 
agreement  with  a  shipper.  Missouri  Pac.  R 
Co.  V.  Vandeventer,  26  Neb.  822,         8:  189 

291.  A  carrier  cannot  by  special  contract  lim- 
it Its  common-law  liability  for  losses  not  occa- 
sioned by  negligence,  where  it  does  not  afferd 
the  shipper  an  opportunity  to  contract  for  the 
service  required  without  such  restriction,  even 
if  he  makes  the  special  contract  without  ob- 
jection or  demand  for  a  different  one.  Little 
Rock  d  Ft,  8.  R,  Co.  v.  Cravens,  57  Ark,  112, 

18:  687 
As  to  neg^li^enee. 

292.  A  common  carrier  cannot,  even  by  ex- 
press contract,  exempt  itself  from  liability 
for  gross  negligence  or  willful  misconduct. 
Chicago  A  JV.  W.  R.  Co,  v.  Chapman,  188  111. 

298.  A  common  carrier  cannot  limit  its  liar 
bility  by  contract  for  the  negligence  of  its 
servants  or  its  own  negligence.    Missouri  P. 


R  Co.  V.  Jvey,  71  Tex.  409,  1:  600 ;  Durffin. 
V.  American  Exp.  Co.  —  N.  H.  — ,  9:  468 
But  see  cases  next  following. 

294.  To  be  valid,  a  contract  restricting  a 
carrier's  liability  must  be  fairly  obtained,  just^ 
and  reasonable.  Louisville  db  If,  R.  Co.  v. 
Gilbert,  88  Tenn.  430,  7:  168- 

295.  A  limitation  of  liability  in  the  bill  of 
lading  will  not  control  where  the  damage  is  an 
effect  of  the  carrier's  negligence,  and  where  it 
does  not  appear  that  the  limitation  was  in  con- 
sideraticm  of  a  lower  rate  of  freight.  Adatn^ 
Exp.  Co.  V.  Harris,  120  Ind.  73,  7:  814; 
Chicago  dkN.  W.  R.  Co.  v.  Chapman,  183111. 
96.  8:  608 

296.  Although  eoods  are  shipped  at  the  own- 
er's risk,  the  carrier  may  be  liaole  for  damage 
caused  by  the  weather  or  rust,  if  occasioned  by 
the  carrier's  negligence  or  by  unreasonable  de> 
lay  upon  the  road.  Western  dbA.RCo.  v.  Ex- 
portion  Cotton  MiUs,  81  Ga.  522,  8:  108 

297.  If  a  shipper  of  machinery  agrees  that  it 
may  be  transported  upon  open  cars,  tbe  cajrier 
may  still  be  liable  for  damage  by  rust  or  bvtht 
weather  during  a  detention  on  the  road,  if  or- 
dinary diligence  required  the  carrier  to  cover 
the  cars  during  such  detention,  and  it  failed  to 
do  so.  Id^ 

298.  A  common  carrier  of  goods  whose  lia- 
bility is  limited  by  special  contract  to  loss  or 
injury  through  his  negligence  must  show  that 
a  loss  occurred  from  some  cause  other  than 
his  negligence,  in  order  to  escape  liability 
therefor.  HuU  v.  Chicago,  BLP.  M.dO.& 
Co.  41  Minn.  510,  6:  687 
As  to  ajnount* 

299.  A  contract  limiting  the  amount  of 
liabilitv  of  a  common  carrier  for  loss  of  goods 
carried,  even  if  the  loss  is  due  to  negligence,, 
is  not  contrary  to  public  policy.  Sallmi  v. 
•EarU,  17  R.  I.  441,  14:  488 

800.  A  valid  contract  limiting  the  liability  of 
a  carrier  to  a  certain  agreed  valuation  of  the 
property  carried  may  be  made  where  it  is  just 
and  reasonable  in  its  terms,  and  a  reduced  rate 
of  freight  is  made  the  consideration  for  it. 
Richm/ond  d  D.  R  Co.  v,  Payney  86  Va.  481^ 
6:  849;  LouimUe  dN.  R,  Co.  v.  Oilbert,  88 
Tenn.  430.  7:  168 

801.  A  receipt  or  contract  stipulating  that 
the  carrier  shall  be  liable  only  for  a  certain 
sum  on  the  loss  of  an  article,  unless  its  just 
and  true  value  is  stated  therein,  will  be  upheld 
where  no  value  is  stated,  if  it  was  freely  and 
voluntarily  entered  into,  although  the  loss  re- 
sults from  slight  or  ordinary  negligence. 
Padfie  Exp.  Co.  v.  Foley,  46  Kan.  457. 

18:  799 
'  802.  A  stiptdation  placing  an  agreed  valua- 
tion upon  goods  delivered  to  an  express  com- 
pany for  transportation,  which  is  userted  in 
the  shipping  receipt  and  is  designed  to  fix  th« 
extent  of  the  company's  liability  in  case  the 
goods  are  lost,  is  binding  on  the  shipper  if  he 
understands  its  purpose  and  knows  that  the 
freight  charges  are  proportioned  to  the  nature 
and  extent  of  the  risk;  and  the  fact  that  neither 
the  value  of  the  goods  nor  the  rate  of  charges  is 
asked  in  a  particular  case  is  immateriaL  Dur* 
gin  V.  American  Exp.  Co.  —  N.  H.  — . 

9:  468 

308.  A  custom  requiring  a  shipper  to  agree, 

as  a  condition  of  shipment,  that  his  measure 

See  Index  to  Notes  Pxrecedin^. 
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of  damages  shall  not  be  more  than  the  cash 
value  of  the  stock  shipped  at  the  place  of 
shipment*  is  illegal.  MiMoun  P,  R.  Co.  v. 
Pagan,  7S  Tex.  127,  8;  76 

304.  A  stipulation  fixing  the  value  of  live- 
stock in  a  carrier's  contract,  if  f uirly  made  as 
the  basis  of  the  rate  of  compensation  for  the 
carrier's  services  and  risks,  will  constitute  the 
limit  of  recovery  for  loss  of  the  stock,  although 
it  is  caused  by  the  carrier's  negligence;  but 
sudi  limitation  is  invalid  in  case  of  negligence, 
if  its  purpose  was  merely  to  limit  the  amount 
of  tlie  carrier's  liability.  Almr  v.  Noi'tJurn 
P,  R.  Co.  52  Minn.  — ,  19:  764 

805.  A  common  carrier  may,  by  special  agree- 
ment just  and  reasonable  in  itself,  and  fairly 
made  between  itself  and  the  consignor  of  a 
hoise  at  the  time  of  the  shipment,  fix  the  value 
of  such  horse,  upon  consideration  that  the  rate 
of  charges  for  transportation  shall  be  com- 
mensurate with  the  value  of  the  horse  thus  as- 
certained, and  may  also  limit  its  liability  in 
case  of  loss  to  the  amount  thus  agreed  u]ion, 
even  though  the  loss  may  be  the  result  of  neg- 
ligence an  the  part  of  the  carrier,  provided 
said  negligence  be  not  gross,  wanton,  or 
willful,  but  cannot  wholly  exempt  itself  from 
liability  for  loss  resulting  from  negligence. 
Zawh  v.  ChsMpeake  db  0.  B,  Co,  86  W.  Va. 
524,  17:  116 

306.  A  statement  of  the  value  of  a  horse 
shipped,  made  bv  the  shipper  in  answer  to 
the  carrier's  inquiry,  which  value  is  inserted  in 
the  bill  of  lading,  is  conclusive  on  him  as  to  the 
value  of  the  horse,  in  an  action  against  the 
-carrier  for  its  loss,  although  the  bill  of  lading 
is  silent  as  to  the  effect  of  such  valuation  upon 
the  shipper's  liability  and  he  has  no  actual  in- 
formation, and  did  not  suppose  that  his  state- 
ment would  affect  the  amount  of  the  com- 
pany's liability.  Coupland  v.  Houmtonie  R. 
Oo.  61  Conn.  581,  16:  684 

807.  One  who  ships  a  horse  as  an  ordinary 
horse, understanding  that  the  carrier  has  a  reg- 
ulation limiting  its  liability  in  case  of  injury  to 
a  certain  sum  for  an  ordinary  horse,  and  if  a 
higher  value  is  ^iven  a  higher  rate  will  be 
charged,  cannot  msist  upon  a  higher  valua- 
tion m  case  of  loss  or  injury.  Duntley  v.  Bos- 
ton 4i  M.  R.  Co.  —  N.  H.  / — ,  9:  449 
Effoei  of  notice. 

808.  A  custom  cannot  require  that  a  shipper 
should  expressly  agree,  as  a  condition  prece- 
dent to  his  right  to  aamages  for  injurv  to  stock 
during  transportation,  that  he  would  give  no- 
tice TO/ore  removing  the  stock.  Minumri 
Pac.  R,  Co,  ▼.  Pagan,  72  Tex.  127,        8:  76 

809.  A  railroad  company  is  not  absolved 
from  liability  for  injuries  to  stock  transported 
bv  it,  occasioned  by  the  negligence  of  its  em- 

.  ployes,  by  a  clause  in  tlie  shipping  contract 
providing  that  it  shall  not  be  liable  unless 
written  notice  is  given  before  removal  of  the 
property  from  the  car,  where  it  had  a  good, 
fair  .and  reasonable  opportunity  to  inspect  the 
sto<^  before  removal.  AtchUon^  T,  A  8.  F. 
R.  Oo.  V.  Temple,  47  Kan.  7.  18:  868 

810.  A  condition  inserted  in  the  contract  of  a 
common  carrier  making  its  liability  dependent 
upon  the  givmg  of  a  written  notice  to  some 
mncer  of  the  carrier  or  the  nearest  station 
agent,  of  any  loss  or  injury  to  the  property 
before  removing  it  from  the  place  of  delivery, 
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or  mingling  it  with  other  property,  is  an  un- 
reasonable limitation  upon  the  liability  of  such 
carrier.  Qood  v.  Galveston,  H.  ds  S,  A,  R.  Co, 
(Tex.)  4:  801 

31 1.  If  a  carrier  sets  up  a  claim  to  notice  of 
a  given  fact  as  a  condition  on  which  its 
liability  to  a  shipper  was  to  depend,  it  is  in- 
cumbent upon  it,  when  the  notice  was  to  be 
given  to  one  of  its  ofl&cers  or  agents,  to  show 
that  it  had  an  officer  or  agent  at  or  near  the 
place  where  the  notice  waa  to  be  given.      Id. 

812.  Under  Dak.  Civ.  Code,  §  1261,  provid- 
ing that  the  obligations  of  a  common  carrier 
cannot  be  limited  by  general  notice,  and  § 
1268,  providing  that,  except  as  to  the  rate  of 
hire,  time,  place,  and  manner  of  delivery,  the 
acceptance  of  a  ticket,  bill  of  lading,  or'writ- 
ten  contract  shall  not  constitute  an  acceptance 
of  provisions  modifying  the  carrier's  obliga- 
tions, unless  the  person  accepting  it  manifests 
his  assent  by  his  signature, — a  provision  in  an 
express  company's  contract  or  receipt,  ex- 
empting the  company  from  liability  unless  a 
claim  should  be  presented  in  writing  within 
ninety  days  from  that  date,  is  of  no  effect, 
where  such  contract  or  receipt  was  signed 
only  by  the  company's  agent.  Harttml  v. 
Nortlievn  Pae.  Exp.  Go.  5  Dak.  468,    8:  848 

818.  A  regulation  of  a  carrier  with  respect 
to  the  transportation  of  live  animals,  fixing 
the  ordinary  value  of  horses  at  $200,  and  re- 
quiring an  extra  charge  for  transporting  ani- 
mals of  a  greater  value,  is  reasonable  and  not 
in  conflict  with  the  geneml  rule  that  a  car- 
rier cannot  discharge  himself  of  legal  respon- 
sibility by  general  notice.  Duntl^  v.  Boston 
&  M,  R.  Co.  —  N.  H.-  — ,  9:  449 

Excepted  perils. 

814.  A  common  carrier  may  lawfully  stipu- 
late by  special  contract  for  exemption  from 
liability  for  loss  occurring  by  reason  of  delay 
in  the  transportation  and  delivery  of  goods, 
occasioned  by  a  mob  or  strike  or  threatened 
violence  to  person  or  j^roperty.  OtUf,  C.  dt 
8,  F,  R.  Co,  V.  GatetMod,  89  Tex.  89,  10:  419 

315.  A  **flre  clause"  in  a  bill  of  lading,  ex- 
empting the  carrier  from  liability  from  loss 
by  fire,  is  not  valid  where  transportation  un- 
der the  rules  of  the  common  law  is  not  offered 
as  an  alternative,  and  no  reduction  of  rates  is 
made  as  a  consideration  for  the  exemption. 
Ixyuinville  <fc  N.  R.  Co.  v.  Gilbert,  88  Tcnn. 
430,  7:  16& 

816.  Mere  acquiescence  by  shippers  in  the 
use  of  bills  of  lading  containing  u  clause  ex- 
empting from  liability  for  fires  will  not  show 
the  reasonableness  of  the  exemption,  where 
the  shippers  have  not  had  an  opportunity  of 
selecting  between  bills  of  lading  with  and 
those  without  this  clause.  Id. 

317.  The  ordinary  carrier  bill  of  lading  ex- 
empting the  carrier  for  loss  by  fire  on  cotton 
does  not  exempt  the  carrier  from  loss  by  fire 
while  the  cotton  is  in  the  possession  of  a  com- 
press company  to  which  it  has  been  delivered 
as  the  agent  of  the  carrier,  instead  of  at  the 
carrier's  own  depot.  Deming  v.  Merchaat^ 
Cotton  Press  <£  8.  Co.  90  Tenn.  806,  18:  618 

818.  A  railroad  company  is  liable  for  cotton 
burned  in  its  car  while  entrusted  to  it  for  ship- 
ment, where  the  cotton  wouUt  n<a  have  been 
destroyed  but  for  the  breaking  of  a  drawbar  in 
attempting  to  draw  the  train  out  of  danger,al- 
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though  its  bfll  of  lading  contains  a  valid  clause 
exempting  it  from  liability  for  loss  by  fire. 

Id. 

319.  A  carrier  contracting  for  the  shipment 
of  meidbandise  over  lines  other  than  its  own, 
whether  it  has  or  has  not  an  initial  line  of  its 
own,  may  make  a  special  contract  exempting 
it  from  liability  for  loss  hj  fire.  Id. 

320.  The  burning  of  cotton  while  awaiting 
compression  as  provided  by  a  bill  of  lading,in 
a  compress  not  owned  or  operated  by  the  car- 
rier, is  within  a  clause  in  the  bill  exempting 
the  carrier  from  loss  by  fire  while  the  property 
is  on  deposit  in  place  of  transshipment  or  de- 
pots or  landings,  or  at  points  of  delivery. 
MiswuH  P.  B.  Oo.  V.  Sfiei^JDOod,  84  Tex.  1*^5, 

17:  648 

7.  Demurrage  on  (Jwn. 

321.  A  regulation  of  a  carrier  as  to  demur- 
rage upon  cars,  known  to  its  customer  before 
its  shipments  are  made,  is  binding  upon  him, 
whether  mentioned  in  the  bills  of  lading  or 
not,  and  whether  the  shipments  are  maae  to 
the  order  of  tbe  consignor  with  instructions 
to  notify  the  customer,  or  directly  to  the  cus- 
tomer himself.  Miller  v.  Georgia  R.  <fe  Bkg. 
Co,  (Ga.)  88  Ga.  568,  18:  828 

322.  Under  a  regulation  of  a  carrier  provid- 
ing for  demurrage  upon  cars  to  be  placed  and 
remain  accessible  to  the  consignee  for  the  pur- 
pose of  imloading,  the  cars  are  to  be  consid- 
ered accessible,  where  the  carrier  is  always 
ready  to  place  them  in  a  position  for  unload- 
ing within,  at  the  longest,  a  few  hours  after 
being  notified  that  the  consignee  is  ready  to 
unload.  Id. 

328.  A  carrier  whose  customers  are  allowed 
the  option  of  unloading  for  themselves  may 
nmke  and  enforce  a  reasonable  regulation  as 
to  the  time  in  which  the  vehicles  may  be  un- 
loaded free  of  demurrage,  and  may  fix  a  rea- 
sonable rate  per  day  at  which  demurrage  will 
be  charged  for  such  vehicles  so  long  as  they 
remain  unloaded  after  the  expiration  of  such 
time.  Id. 

324.  A  carrier  which  has  adopted  a  reason- 
able regulation  regarding  demurrage  upon  its 
cars  is  not  prevented  from  enforcing  it  by  the 
fact  that  is  was  promulgated  by  a  board  or 
combination  of  carriers.  Id. 

325.  A  charge  of  $1  per  day  demurrage  up- 
on railroad  cars  which  the  consignee  of  freight 
fails  to  unload  within  a  reasonable  time  al- 
lowed for  that  purpose  is  not  as  matter  of  law 
unreasonable,  although  cars  vary  in  capacity 
and  the  customary  rate  of  storage  in  ware- 
houses and  elevators  is  much  lower.  Id. 

c.  Connecting  Carrier$. 

See  also  mpra,  269,  270. 
See  also,  as  to  Compulsory  Service  of,  ii\ft*a, 
375-885. 

326.  An  initial  carrier  may  protect  itself  by 
contract  against  liability  for  loss  not  occur- 
ring on  its  own  line,  whether  the  shipment 
be  wholly  within  one  state  or  be  interstate. 
McCani  v.  International  db  6.  2i.  B.  Oo.  84 
Tex.  852,  16:  89 

827.  A  carrier  cannot  be  considered  as  rat- 


ifying the  original  contract  of  shipment  for 
goods  which  it  receives  from  another  company 
and  transports,  when  It  is  bound  by  statute  to- 
perform  such  service.  Dwyer  v.  Chilf^  C.  d  8. 
F.  R.  Oo.  75  Tex.  672,  7:  47^ 

828.  S.  C.  Gen.  Stat.  §  1513,  providing  that 
an  initial  carrier  may  exempt  itself  from  Ua- 
bilitv  for  goods  lost  or  injured  in  transit  by 
producine  a  receipt  showing  that  the  goods 
were  delivered  to  a  connecting  carrier  in  due 
course  of  transportation,  does  not  require  the 
receipt  to  be  in  any  particular  form;  such 
written  evidence  of  the  receipt  of  the  property 
by  the  connecting  carrier  as  will  shift  the  lia- 
bility to  account  for  the  property  to  the  latter 
is  sufficient.  Miller  v.  8outh  Carolina  R.  Co, 
(S.  C.)  88  S.  0.  359,  9:  888 

829.  Delay  of  a  railroad  company  in  produc- 
ing upon  request  a  receipt  for  lost  goods  from 
a  steamship  company  to  which  it  was  the  com- 
pany's duty  to  deliver  them,  caused  by  mis- 
take in  producing  the  receipt  of  the  first  rail- 
road company  beyond  it  in  the  line  of  trans- 
portation, is  not  such  "willful  failure  and  re- 
fusal'' to  deliver  the  receipt  as  will  deprive  the 
company  of  the  benefit  of  a  statutory  provision 
permitting  the  initial  carrier  to  relieve  itself 
from  liability  for  loss  by  the  production  of  such 
receipt,  where  from  the  terms  of  the  Act  it  waa 
very  doubtful  whether  or  not  the  receipt  of  the 
steamship  company  would  suffice  and  the  Act 
had  never  been  judicially  construed.  Id, 

880.  S.  G.  Gen.  Stat.  §  1518,  requiring  a  rail- 
road company,  in  order  to  relieve  itseli  from 
liability  for  loss  of  goods  delivered  to  it  for 
transportation  over  its  own  and  connecting 
roads,  to  produce  a  receipt  therefor  from  the 
corporation  to  whom  it  was  its  duty  to  deliver 
the  goods  in  the  regular  course  of  transporta- 
tion, includes  a  steamship  company  among  the 
corporations  from  whom  receipts  must  l»e  pro- 
duced when  such  company  happens  to  form 
one  of  the  conunon  carriers  in  a  through  line 
of  transportation  agreed  on  by  the  parties,  al- 
though the  statute  does  not  in  terms  mention 
steamship  lines.  Id. 

331.  A  connecting  carrier  is  not  entitled  to 
the  benefit  of  provisions  in  the  bill  of  lading 
taken  by  the  initial  carrier,  if  it  makes  a  new 
contract  upon  taking  the  goods  from  the  lat- 
ter, imd  gives  a  new  bill  of  lading  stating  the 
extent  of  its  liability.  Browning  v.  Goodrich 
Transp,  Co.  78  Wis.  391,  10:  415 

382.  An  intermediate  carrier  can  derive  no 
benefit  from  a  contract  between  the  first  car- 
rier and  the  shipper,  limiting  the  former's  lia- 
bility, which  makes  no  provision  for  an  ex- 
tension of  its  benefits  to  any  other  than  the 
tii-st  carrier.  Adams  Exp,  Ot?.  v.  Harris,  1 20 
Ind.  78,  7:  814 

888.  The  giving  of  a  through  bill  of  lading  by 
a  carrier  contracting  to  carry  goods,  the  mak- 
ing of  through  freight  charges,  the  furnishing 
of  one  car  for  the  whole  distance,  and  the  act 
of  the  agent  at  the  end  of  the  route,  bein^  the 
agent  of  another  company  than  the  receiving 
company,  in  receiving  the  whole  freight  mon- 
ey,— sufficiently  show  joint  liability  on  the 
part  of  the  two  carriers  for  failure  to  deliver 
the  goods  according  to  the  contract  made  by 
the  receiving  carrier.  International  d  G.  iv. 
R.  Co.  V.  TisdaU,  74  Tex.  8,  4:  545 

884.  On  a  shipment  from  Boston  to  Atlanta, 

See  Indez  to  If  otos 
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the  last  romd  named  on  the  bill  of  ladine, which 
runs  into  Atlanta,  cannot  avoid  its  liability 
under  Oa.  Code,  ^  2084,  as  the  last  of  several 
connecting  roads,  by  the  simple  fact  that  it 
pushed  the  cars  to  the  track  of  another  railroad 
in  Atlanta,  and  got  that  road  to  haul  them  with 
its  engine  2:^  miles,  and  deliver  them  to  the 
mills  to  which  they  were  shipped.  Western 
&  A.  B.  Go,  v.  Expontian  Cotton  MiiU,  81  Ga. 
522,  8:  108 

Of  p»«sengrers. 

835.  A  rauroad  company  which  sells  a 
ticket  to  a  point  beyond  its  line  is  liable  for 
injuries  to  the  passenger  caused  by  the  negli- 
gence of  those  in  charge  of  the  train  and  car 
at  a  point  beyond  its  own  line,  to  which  the 
passenger  was  carried  without  change  of  cars. 
ChoUetU  v.  Omafia  A  R,  V.  R.  Co.  26  Neb. 
159,  4:  186 

336.  Where  two  connecting  railroad  compa- 
nies use  a  station  jointly,  or  hire  one  person  to 
discharge  the  duties  of  ticket  agent  for  both, 
and  such  person  sells  a  ticliet  over  one  ot  the 
roads,  the  other  company  is  not  responsible 
for  the  negligence  of  the  connecting  road. 
Atehuion.  f.  d  8.  F,  R.  Go.  v.  Cochran,  48 
Kan.  225,  7:  414 

^7.  A  railroad  company  which  sells  as  first- 
class  and  for  a  full  first-class  fare,  a  ticket  over 
its  owii  and  other  lines,  upon  which  is  printed 
a  provision  that  in  selling  the  ticket  the  com- 
pany acts  only  as  agent,  and  is  not  responsible 
beyond  its  own  line,  is  not  liable  to  the  purchas- 
er on  account  of  the  hitter's  being  ejected 
from  a  first-class,  and  compelled  to  travel  on  a 
second-class,  car  on  ano^er  line.  Harris  v. 
How,  74  Tex.  534,  6:  777 

338.  A  railroad  company  contracting  to  carry 
an  excursion  party  by  a  special  train  to  a  point 
beyond  Its  own  road  becomes  liable  for  the  en- 
tire transportation  ;  and  another  company  over 
whose  road  it  passes,  and  the  agents  of  the  lat- 
ter company,  become  pro  June  tice  its  agents  in 
such  transportation,  for  whose  negligence  it  is 
liable.  Washington  v.  Raleigh  2  G.  R.  Co. 
101  N.  C.  239,  1:  880 


m.  QoYSXSuwtTAjj  Contbol;  Rates;  Dib 

CRUUNATION. 

a.  In  General. 

339.  The  tk)uth  Carolina  Railroad  Commis- 
sion has  no  jurisdiction  of  a  complaint  for 
charges  unlawfully  made  by  a  railroad  partly 
in  >iorth  Carolina,  for  transportation  which 
was  partly  in  the  latter  state,  although  it  was 
for  part  of  the  original  transportation  by  con- 
necting lines  between  points  both  in  Bouth 
Carolina,  such  transportation  being  interstate 
commerce.  JSternbergerr.  Cape  Fear  db  T.  V. 
R.Co.2  Inters.  Com.  Rep.  426,  29  8.  C.  510. 

8:  106 

840.  A  railroad  is  not  exempt  from  state 
regulations  of  its  rates  by  the  fact  that  it  has 
been  declared  a  post  and  military  route  and 
nationai  highway  by  Acts  of  Congress  which 
granted  to  it  lands  for  a  right  of  way.  St. 
Louis  <ft  a.  K  R.  Go.  v.  QiU,  54  Ark.  101, 

11:  468 
341.  A  foreign  corporation  which  comes  in  to 
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the  state  to  operate  a  railroad  thereby  under> 
takes  and  becomes  bound  to  do  it  according  to 
the  terms  and  conditions  imposed  by  the  Con- 
stitution and  laws  of  the  state  upon  domestic 
corporations,  in  respect  to  regulation  of  its 
rates.  /(!> 

342.  Common  caniers  may,  within  the 
limits  of  fairness  and  impartiality,  consult 
their  own  interests  in  making  contracts  for  the 
carriage  of  goods.  Cleveland,  C.  Q  dh  f.  R. 
Co.  V.  Closser,  126  Ind.  348,  9:  764 

348.  A  pamphlet  hanging  in  a  railroad  com- 
pany's offlce,contaiuin^  freight  rules  and  rates, 
although  the  law  requires  them  to  be  posted, 
is  not  of  itself  constructive  notice  of  its  con- 
tents. Goupland  v.  Housatonie  R.  Co.  61 
Conn.  531,  16:  684 

b.  Discrimination  between  Passengers. 

See  also  Civil  Rights,  6-9 ;  Commbbcb,  15. 

344.  The  Mississippi  Act  of  March  2,  1888, 
requiring  steam  railroads  to  have  separate  ac- 
commodations for  the  two  races,  was  not  re- 
pealed by  Miss.  Act  March  14, 1886,  g  3.  Lou- 
ixtiUe,  N,  G.  4b  T.  R.  Co.  v.  ataU,  2  Inters. 
Com.  Rep.  615,  66  Miss.  662,  6:  188 

845.  Under  the  Louisiana  statute  authorizing 
a  railroad  conductor  to  assign  white  and  coH 
ored  passengers  to  scpanite  coaches,  a  con- 
ductor is  not  authorized  to  assign  a  passenger 
to  a  coach  to  which  his  race  docs  not  belong  ; 
nor  is  the  passenger  bound  to  accept  such 
wrongful  assignment,  or  the  carrier  exempt 
from  liability  for  refusal  to  carry  him  when  he 
disobeys  such  assignment,  Ex  parte  Ples^y,  * 
45  La.  Ann.  80,  18:  689 

See  also  Civil  Rights. 

c.  Reasonableness  of  Rates, 

846.  A  common  carrier  cannot  lawfully 
make  unreasonable  charges  for  his  services, 
or  unjust  discrimination  between  his  custom- 
ers. Chok  V.  Chicago,  R.  I.  &  P.  R.  Co.  81 
Iowa,  551,  9:  764 

347.  Where  a  schedule  of  rates  for  railroad 
charges,  fixed  by  legislative  authority,  will  not 
pay  the  cost  of  necessary  service,  appliances 
and  the  repair  thereof,  and  interest  on  bonds, 
and  then  leave  something  for  dividends,  its 
enforcement  will  be  enjoined.     Chicago  db  N. 

W.  R.  Co,  V.  Bey  (C.  C.  S.  D.  Iowa)  2  Inters. 
Com.  Rep.  325,  35  Fed.  Rep.  866,       1:  744 

348.  In  a  suit  to  restrain  tlie  enforcement 
of  unreasonable  rates,  it  is  no  defense  that 
plaintiff  is  a  foreign  corporation  and  may  re- 
tire when  the  business  ceases  to  be  profitable 
or  that  it  operates  through  other  states,  where 
no  rates  are  fixed  which  will  enable  it  to 
make  profit.  Id. 

849.  In  a  suit  to  restrain  the  enforcement 
of  unreasonable  rates  it  is  no  defense  that  the 
reduced  rates  may  increase  the  volume  of 
business  and  make  it  more  remunerative  in 
the  future.  Id, 

350.  An  inquiry  by  the  courts  into  the 
rea^nableness  of  rat«s  established  by  state 
authority  for  railroad  transportation  is  not 
prevented  by  the  fact  that  the  Legislature  has 
pursued  the  forms  of  law  in  prescribing  a 
schedule  of  rates;  but  the  question  is  open  and 
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must  be  decided  in  each  case  whether  the 
rates  prescribed  are  within  the  limits  of  legis- 
lative power,  or  are  mere  proceedings  which, 
if  not  restrained,  will  work  a  confiscation  of 
property.  Id. 

851.  The  fact  that  the  Iowa  Act  of  April  5, 
1888  (Laws  22  Gen.  Assem.  chap.  28),  to 
make  and  put  in  effect  a  schedule  of  rates  for 
railroad  transportation  within  the  State,  im- 
poses a  penalty  to  be  enforced  by  criminal  pros- 
ecution against  any  railroad  company  which 
shall  charge  "more  than  a  fair  and  reasonable 
rate  of  toll,"  does  not  render  the  Act  invalid  as 
being  a  penal  Act  which  fails  to  describe  the 
offense  covered  thereby  with  sufficient  cer- 
tainty, as,  taken  as  a  whole,  the  Act  makes  the 
commissioners'  schedule  the  test  as  to  reason- 
ableness of  rates.  Id. 

852.  The  provision  of  said  Act  making  the 
commissioners'  schedule  prima  facie  evidence 
that  the  rates  fixed  thereby  are  reasonable  is 
not  an  infringement  of  the  constitutional 
guarantees  of  the  right  to  trial  by  jury,  and 
against  deprivation  of  property  without  due 
process  of  law.  Id, 

858.  A  statute  giving  railroad  commissioners 
authority  to  fix  Joint  rates  for  a  railroad  makes 
the  rules  thus  fixed  only  prima  facie  evidence, 
although  not  expressly  limiting  them  to  that 
effect,  where  the  only  penalties  are  for  charging 
unjust  and  unreasonable  rates,  and  a  former 
statute  which  did  not  extend  to  Joint  rates,  and 
of  which  this  was  an  amendment,  expressly 
limited  the  effect  of  the  commissioners'  order 
as  to  rates,  to  prima  fade  evidence.  Burling- 
ton, (7.  R  d^.  R  Go.  V.  Dtfy,  82  Iowa,  812, 

18:  486 

354.  There  is  no  uncertainty  in  a  statute 
prescribing  a  penalty  for  unreasonable  railroad 
charges,  and  aeclaring  that  rates  fixed  by  rail- 
road commissioners  as  the  maximum  shall  be 
prima  facie  reasonable,  on  the  ground  that 
it  does  not  permit  any  charge  with  certainty  of 
its  reasonableness,  as  the  State  is  preclu<^ed 
from  denying  that  the  commissioners  rates  are 
reasonable.  Id. 

855.  The  enforcement  of  a  tariff  of  freight 
and  passenger  rates  which  will  not  pay  the  ox« 
penses  of  operating  a  railroad,— ^tfU,  upon  the 
pleadings,  to  show  an  abuse  of  the  discretion 
given  to  railroad  commissioners  by  the  statute 
authorizing  them  to  prescribe  reasonable  and 
Just  rates  of  freight  and  passenger  transporta- 
tion, and  to  amount  to  a  taking  of  the  railroad 
company's  property  without  Just  compensa^ 
tiou.  Pensacola  <Jk  A.B,  Co.  v.  State,  2  Inters. 
Com.  Rep.  522,  25  Fla.  810,  8:  661 

856.  Where  a  tariff  of  freight  and  passenger 
rates  has  been  established  bv  the  railroad  com 
missioners,  and  the  railroad  company  and  the 
commissioners  differ  as  to  whether  such  rates, 
considered  as  a  whole,  will  prove  remunerative 
to  the  company,  andtiiere  is  room  for  a  differ- 
ence of  intelligent  opinion  on  the  question,  the 
courts  cannot  interfere  or  substitute  their  Judg- 
ment for  that  of  the  commissioners,  but  the 
tariffs  as  fixed  by  the  commissioners  must,  in 
so  far  as  the  courts  are  concerned  be  left  tn 
the  test  of  experiment.  Id. 

857.  The  courts  have  no  power  to  make 
freight  or  passenger  tariffs.  Id, 

858.  The  courts  will  not  interfere  or  grant 


any  relief  to  a  railroad  company  against  rates 
fixed  by  commisslonen,  upon  a  complaint 
made  as  to  one  or  several  rates  only,  or  where 
the  freight  and  passenger  rates  established  by 
the  commissioners  are  not  assailed  as  an  en- 
tirety. Id. 
859.  Part  only  of  the  line  of  a  railroad  com- 
pany cannot  be  taken  separately  in  testing  the 
justice  of-  a  statute  regulating  rates  of  trans- 
portation. 8t.  Louis  dS.  F.  R,  Oo.  v.  Gill, 
54  Ark.  101,  11:  468 
880.  The  justice  of  a  statute  limiting  rates  of 
transportation  must  be  determined  with  refer- 
ence to  its  effect  on  the  whole  of  a  class  of 
railroads,  where  they  are  classified  by  the 
statute,  and  not  with  reference  to  one  particu- 
lar road.  Id. 

d.  Discrimination  betuoeen  8hipp&r$. 

861.  Mere  inequality  between  the  rate  charged 
a  shipper  and  the  published  tariff  rates  does 
not  constitute  unjust  discrimination,  within 
the  meaning  of  Colo.  Const,  art,  15,  §  6,  pro- 
hibiting * 'undue  or  unreasonable  discrimina- 
tion." Bayles  v.  Kansas  P.  R.  Oo.  2  Inters. 
Com.  Rep.  648,  18  Colo.  181,  6:  480e 

862.  Discrimination  in  the  making  of  con- 
tracts by  a  cairier  for  the  carriage  of  goods, 
without  partiality,  is  inoffensive.  Partiality 
exists  only  in  cases  where  advantages  are  equal 
and  one  party  is  unduly  favored  at  the  expense 
of  another  who  stands  upon  an  equal  footing. 
Cleveland,  C.  C.  dk  I,  R  Co.  v.  Chaser  (Lad.) 
126  Ind.  348,  9:  764;  Kentneky  A  L  Bridge 
Co.  V.  Lmimlle  &i  N.  R  Oo.  (C.  C.  D.  Ky.) 
2  Inters.  Com.  Rep.  851,87  Fed.  Rep.  567. 

8:  889 
868.  Mere  discrimination  in  freight  rates  by  a 
common  carrier  against  a  shipper  was  not  a 
wrong  for  which  the  common  law  gave  a  rem- 
edy, so  as  to  come  within  the  clause  in  the  United 
States  statute  (U.  S.  Rev.  Stat  ^  711)  conferring 
Jurisdiction  over  maritime  cases  upon  United 
States  courts  to  the  exclusion  of  state  courts, 
which  saves  to  suitors  In  all  cases  '*Uie  right 
of  a  common -law  remedy  where  the  common 
law  is  competent  to  give  it"  Gouiden  v.  Pa- 
eific  Coast  8.  8.  Oo.  U  Cal.  470,  18:  881 
But  see  cases  following. 

864.  A  railroad  company  cannot  discrimi- 
nate in  favor  of  a  shipper  who  is  able  to  furnish 
a  large  amount  of  freight,  over  one  engaged  in 
the  same  business  who  is  unable  to  f  urnisn  the 
same  quantity, — ^at  least  where  both  ship  ia 
carloaa  lots.  LouisviUe,  E.  db  8t,L,Oonaol.  R. 
Co.  V.  WiU(m,  182  Ind.  517.  18:  105 

265.  A  carrier  cannot  rightfully  establish 
rates  in  order  to  keep  on  its  own  line  material 
for  which  it  has  use.  or  to  keep  the  price  low 
for  its  own  advantage.  Id. 

866.  A  contract  with  a  shipper,  of  such 
character  as  to  destroy  the  business  of  his 
rivals  by  giving  him  a  monopoly,  is  unjust 
without  regard  to  the  consideration  upon  which 
it  is  based.  Id. 

867.  A  corporation  created  by  the  state  of 
Ohio,  and  engaged  in  carrying  goods  for  hire 
as  a  common  carrier,  has  no  franchise,  privi- 
lege, or  right  to  discriminate  in  its  freight  rates 
in  favor  of  one  shipper,  even  when  it  is  neces- 
sary to  do  so  to  secure  his  custom,  if  the  dis- 
criminating rate  will  tend  to  create  a  monopolj 
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by  eicludtng  from  their  proper  markets  the 
products  of  the  competitors  of  the  favored 
shipper.  State,  KofUer,  v.  Cincinnati,  W.  dt 
B.R.  Co.Al  Ohio  St.  130,  7:  819 

d68.  Where  a  corporation  fixes  a  rate  of 
freight  per  hundred  pounds,  for  carrying  pe- 
troleum oil  in  tank  cars,  substantially  lower 
than  its  rate  for  transporting  it  in  barrels  in  car- 
load lots,lt  IS  exercising' 'a  franch1se,privilege, 
or  right  in  contravennon  of  law/'  within  the 
meaning  of  Ohio  Rev.  Stat.  §  6761,  cl.  4.  Id. 


969.  An  agreement  by  a  common  carrier  to 
give  one  shipper  a  favor  and  advantage  over 
others  by  a  rebate  is  illegal  at  common  law. 
FXtifferaid  v.  Grand  Trunk  R  Co,  68  Vt.  169 

18:  70 

370.  Existing  contracts  for  special  freight 
rates,  or  rebates  from  regular  tariff  rates, 
which  had  been  made  with  railroad  companies 
subject  to  the  Interstate  Commerce  Act.  be- 
came illegal  when  the  Act  took  effect,  and 
were  after  that  time  incapable  of  enforcement. 
BuOard  v.  Northern  P.  R.  Co.  10  Mont.  168, 

11:  846 

371  .Where  a  carrier  agrees  that  he  will  carry 
goods  at  a  certain  rate,  and  that  after  the  ship- 
ment he  will  repay  the  shipper  a  rebate  of  part 
of  sucii  rate,  this  is  only  an  agreement  to  carry 
the  goods  at  a  compensation  ultimately  agreed 
upon,  and  is  not  illegal.  Cleveland,  C.C.&h 
H.  Co.  V.  Clo%wr,  126  Ind.  848,  9:  764 

372.  The  allowance  of  a  rebate  by  a  common 
carrier  to  certain  of  his  customers  from  the 
tariff  rates  charged  other  customers  for  pre- 
cisely similar  services  is  sufficient  of  itself  to 
show  that  the  rates  charged  the  latter  were 
unreasonable,  and  that  there  was  unjust  dis- 
crimination against  them,  illccal  by  Uie  com- 
mon law,  which  will  give  the  latter  a  right  to 
recover  the  amounts  paid  by  them  in  excess 
of  the  rates  charged  the  former  after  deduct- 
ing the  rebates.  Cook  v.  Chicago,  R.  L  d  P. 
R.  Co.  81  Iowa,  551,  9:  764 

373.  An  agreement  by  a  railroad  company 
to  transport  coal  at  a  specified  rebate  from 
regular  tariff  rates,  in  consideration  of  the 
coal-dealer's  erecting  a  docJL  on  the  company's 
land  for  use  \3j  both  parties,  is  not,  as  a  mat- 
ter of  law,  void  because  of  unjust  discrimina- 
tion against  other  shippers.  It  is  a  question 
of  fact.  Boot  v.  Long  Itland  R.  Co.  2  Inters. 
Com.  Rep.  576,  114  N.  Y.  800,  4:  881 

e.  Relation  to  Other  Carriers, 

374.  Contracts  by  a  railroad  company  with 
other  companies  for  the  establishment  of 
through  routes  and  through  rates  for  the 
continuous  carriage  of  interstate  traffic  do  not 
violate  ^  7  of  the  Act  to  Regulate  Commerce, 
prohibiting  a  combination  to  prevent  the  car- 
riage of  freights  from  being  continuous.  Ken- 
Oicky  dt  I.  Bridge  Co.  v.  Lonimnlle  4b  N.  R.  Co. 
tC.  C.  D.  Ky.)  2  Inters.  Com.  Rep.  851,  37 
Fed.  Rep.  667,  8:  889 

375.  A  statute  requiring  freight  in  earload 
lots  to  be  transferred  wi£out  unloading,  un- 
less the  unloading  is  done  without  charge,  and 
that  smaller  quantities  shall  be  transferred  in- 
to the  cars  of  the  connecting  carrier  at  cost, 
which  shall  be  made  a  part  of  the  joint  rate, 

L.  R.  A.  Die.  i 


does  not  interfere  with  the  constitutional  guar 
unties  for  the  protection  of  the  rights  and 
property  of  the  carriers.  Burlingtoriy  C.  R.  d 
N.  R.  Co.  V.  Dey,  82  Iowa,  812,        18:  486 

376.  The  power  to  establish  joint  "through 
rates'*  for  connecting  carriers  is  included  with- 
in the  power  of  the  state  to  regulate  rates  of 
charges  for  transportation  of  freight  by  rail- 
roads. Id. 

377.  A  railroad  company  is  not  compelled 
to  enter  involuntarily  into  contract  relations 
with  other  companies,  by  a  statute  requiring 
the  adoption  of  joint  rates,  or,  in  default 
thereof,  the  fixing  of  sudi  rates  by  railroad 
commissioners,  as  in  the  latter  case  the  obli- 
gation of  the  company  as  to  the  rates  is  one 
imposed  by  law,  and  not  by  contract.         Id. 

378.  No  authority  to  issue  through  tickets 
or  through  bills  of  lading  for  property,  at 
through  rates,  over  connecting  lines,  is  con- 
ferred by  the  Act  to  Regulate  Commerce 
upon  common  carriers  of  interstate  commerce, 
in  the  absence  of  arrangements  between  the 
companies.  Kentucky  £l.  Bridge  Co.  v.  Lou- 
iwiUe  A  N.  R.  Co.  (C.  D.  D.  Ky.)  2  Inters. 
Com.  Rep.  351,  87  Fed.  Rep.  667,       8:  889 

879.  The  requirement  of  the  Act  to  regulate 
Commerce,  that  every  common  carrier  shall 
afford  reasonable,  proper*  and  equal  facilities 
to  connecting  lines,  imposes  upon  a  carrier  no 
duty  either  to  form  new  connections  or  to  es- 
tablish new  stations,  yards,  or  depots,  or  to 
pay  any  part  of  the  expense  of  providing 
such  new  facilities,  either  for  the  convenience 
of  the  public  or  of  otkier  carriers;  and  a  carrier 
cannot  be  compelled  to  receive  or  deliver  traf- 
fic at  a  point  where  another  company  has 
made  a  new  connection  with  its  roads,  but 
has  not  provided  proper  facilities.  Id. 

380.  Neither  at  common  law  nor  under  the 
Act  of  Congress  of  June  15.  1866  (U.  S.  Rev. 
Stat.  §  5258),  or  the  Interstate  Commerce  Act 
of  February  4,  1887,  can  a  common  carrier  be 
compelled  to  make  through  traffic  arrange- 
ments with  connecting  lines.  id. 

881 .  The  Interstate  Commerce  Law  does  not 
require  a  common  carrier  subject  to  its  provi- 
sions to  establish  through  routes  and  through 
rates  with  all  connecting  lines,  merely  because 
it  may  have  done  so  with  one  of  them.       Id. 

882.  Where  the  charter  of  a  railrocul  com- 
pany provided  "that  any  and  all  such  rail- 
road or  railroads  hereafter  constructed  may 
connect  and  ioin  with  the  road  herebj^  con- 
templated," the  connection  thus  autbonzed  is 
a  physical, and  not  a  business,  connection,  and 
it  does  not  require  an  interchange  of  traffic  at 
the  point  of  junction.  Id. 

888.  An  inuividual  shipper  or  consignor  can- 
not legally  require  a  railroad  company  to  send 
a  shipment  by  a  particular  route  beyond  the 
company's  line,  at  the  same  or  equivalent 
through  rates  which  such  company  may  have 
established  with  other  connecting  lines;  and 
what  the  individual  shipper  of  interstate  com- 
merce may  not  lawfully  aemand,  common  car- 
riers engaged  in  transporting  such  traffic  may 
not  lawfully  require  of  connecting  lines.    Id. 

884.  Refusal  of  a  carrier  to  interchange 
tndHc  with  a  new  road,  at  a  point  where 
proper  facilities  therefor  do  not  exist,  does  not 
constitute  any  discrimination  or  any  undue  oi 
unreasonable  preference  or  advantage.       Id. 
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895.  A  Cftxriereaiinot  be  compelled  by  anew 
connection  formed  with  its  roud  by  another 
railroad,  at  a  point  where  there  are  no  facili- 
ties for  handling  freight,  to  concede  the  use  of 
its  own  track  and  terminal  fiKsilities  to  the  new 
company,  and  accomplish  the  interchange  of 
traffic  at  its  own  yaras  and  with  its  own  em- 
ployes. The  use  of  such  advantages  can  be 
acquired  only  by  mutual  agreement.  Id. 

EzpreM  companies. 

886.  A  railroad  company  is  not  under  obli- 
gation to  furnish  an  express  company  with 
facilities  for  doing  an  express  business  upon 
its  road,  such  as  it  provides  for  itself  or  some 
other  express  company,  unless  it  holds  itself 
out  as  a  common  carrier  of  express  companies. 
Atlantic  Bsrp.  Co.  v.  Wilmington  d  TT.  R.  Co, 
111  N.  C.  468,  18:  898 

887.  A  statute  making  it  unlawful  for  any 
common  carrier  to  give  undue  or  unreasona* 
ble  preference  to  an^  person,  company,  firm, 
corporation,  or  locality,  does  not  require  equal 
facilities  to  be  given  to  express  companies  for 
oarrving  on  business  over  a  railroad,  unless  it 
holds  itself  out  as  a  common  carrier  of  such 
companies.  Id. 
Bridge  company. 

888.  A  bridge  company  owning  no  freight 
cars,  which  solicits  freight  for  railway  com- 
panies who  will  furnish  the  cars  and  over 
whose  lines  the  freight  is  to  go,  and  merely 
transfers  such  cars  over  its  bridge  to  the  rail- 
way companies  furnishing  them,  charging  for 
its  service  its  regular  bridge  toll,  but  making 
no  charge  for  transporting  the  freight  con- 
tained or  carried  in  the  carB, — is  not  a  com- 
mon carrier  of  such  interstate  freight.  Ken- 
tucky  A  I.  Bi%dge  Co,  v.  Louiwiue  d  N.  R. 
Co.  (C.  C.  D.  Ky.)  2  Inters.  Com.  Rep.  351. 
87  Fed.  Rep.  567,  8:  889 

889.  A  bridge  company  which  is  not  a  com- 
mon carrier  of  interstate  traffic  cannot,  under 
the  Act  to  Regulate  Commerce,  compel  rail- 
way companies  to  do  business  with  or  through 
U.  Id. 

890.  The  franchises  and  powers  of  building, 
maintaining,  and  operating  a^brid^e  and  ^- 
proachcs,  oesignated  as  its  tenninal  facilities, 
do  not,  in  and  of  themselves,  constitute  the 
bridge  company  a  common  cairier  of  property; 
nor  do  they,  by  any  clear  implication,  confer 
upon  it  authority  "to  equip  its  road,  and  to 
transport  goods  and  passengers  thereon,  and 
charge  compensation  therefor.  Id. 

891.  Under  the  charter  of  a  bridge  com- 
pany making  its  bridge  and  approaches  there- 
to a  public  thoroughfare  or  highway,  for  the 
use  of  which,  by  railroads  or  street  cars,  wag- 
ons, vehicles,  animals,  and  foot  passengers, 
it  was  authorized  to  charge  ''reasonable  tolls," 
for  the  collection  of  which  suitable  toUgatcs 
could  be  established,  the  word  "tolls"  is  strict- 
ly applicable  to  charges  for  the  use  of  itshigh- 
way,  rather  than  to  compensation  for  trans- 
portation services  which  the  bridge  company 
may  perform  or  be  permitted  to  render.      Id, 

392.  Where  a  railroad  company,  by  contract 
with  a  bridge  company,  acquires  the  right  to 
use  a  bridge,  with  its  approaches,  for  its  en- 

fines,  cars,  and  trains,  it  is  regarded,  under  the 
.ct  to  Regulate  Commerce.  §  1,  as  the  owner 
or  operator  of  the  bridge  and  approaches,  for 
the  time  being,  as  to  airfreight  transported  by 


it  over  the  bridge.  And  as  to  all  such  trafllc. 
it,  and  not  the  bridge  company,  must  be 
regarded  as  the  common  carrier.  Id. 

898.  A  corporation  which,  beine  under  no 
legal  obligation  to  do  so,  voluntarily  contracts 
to  switch  cars  over  its  tracks,  between  two 
or  more  railways,  for  which  service  itooUecta 
a  certain  switching  charge  for  switching  the 
cars,  loaded  or  empty,  but  charges  no  traffic 
rates  on  the  freight  transported  or  transferred 
in  the  cars  in  the  performance  of  such  service, 
assumes  none  of  the  responsibilities  of  a  ccmi' 
mon  carrier,  but  only  those  of  a  switchman. 

IbL 

1  Liability  of  Agents. 

894.  The  provisions  of  the  Interstate  Com- 
merce Law  re<][uiring  connecting  railroads  to 
receive  anddeliverpassengersand  freight  from 
other  roads,  and  afford  equal  facilities  for  the 
interchange  of  traffic,  apply  with  equal  force 
to  their  officers  and  employes.  Ti^eao,  A.  A . 
<ft  N,  M.  R.  Go.  V.  Fennttylvania  Co,  (C.  C.  N. 
D.  Ohio)  54  Fed.  Rep.  746,  19:  895 

895.  When  an  agent  of  a  railroad  is  prose- 
cuted under  the  Interstate  Commerce  Act,  it 
is  not  necessary  either  to  allege  or  prove  that 
the  particular  unlawful  act  complained  of  waa 
done  under  authority  conferred  by  its  princi- 
pal or  by  its  direction;  it  is  sufficient  to  show 
that  the  accused  was  in  fact  an  agent  of  a 
railroad  subject  to  the  Act,  and  that  the 
wrong  was  committed  under  color  of  his 
office  or  agency.  United  States  v.  Tozer  (D. 
C.  £.  D.  Mo.)  2  Inters.  Com.  Rep.  422,  87 
Fed.  Rep.  685,  8:  444. 


CARRTINO  WEAPONS. 

Equal  Privilege  as  to,  see  Constitutional. 
Law,  79. 

1.  The  eonstitutional  right  to  keep  and 
bear  arms  does  not  extend  to  such  weapons  as 
pistols,  bowie-knives,  etc.,  but  that  pro\  ..sion 
must  be  construed  in  reference  to  pre-existing 
laws,  which  prohibited  the  carrying  of  certain 
weapons,  and  must  be  held  to  refer  to  weapons 
of  warfare  to  be  used  by  the  militia.  ffttUe 
V.  Workman,  85  W.  Va.  867,  14x  60O< 

2.  A  mere  indefinite  threat  of  violence, 
the  nature  and  extent  of  which  is  not  shown, 
unaccompanied  by  any  act  or  conduct  evinc- 
ing a  design  to  do  violence,  will  not  justify 
the  carrying  of  a  pistol,  under  W.  Va.  Code, 
chap.  148,  §  7.  Id. 


CARS. 

As  Dangerous  Attraction  to  Children,    see 

NXGLIOSNCB,  49-51. 
Duty  of  Master  to  Servant  as  to,  see  Mabtsr 

AKD  Skbyant,  64-72. 
Assumption  of  Risk  of  Defects  in,  see  Mas  - 

TBK  AND  Servant,  98-100. 

lades  to  Holes  Preoedlo|^ 
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CASE. 

See  also  Action  or  Sutt,  18,  14. 

Joinder  with  Trover,  see  Aotioh  or  Suit,  76. 

YenuG  of  Action  for,  see  Action  or  Suit, 

IW. 
For  Negligence  of  Physician,  see  PHTSiaAiffB 

ASD  SUROBOKS,  12. 

1.  It  18  no  defense  to  an  action  for  damages 
caused  by  the  falling  of  a  wall  on  account  of 
fastening  a  wire  to  it  to  securc  a  telegraph 
pole,  which  occurred  during  a  heavy  ram, 
whereby  plaintiil's  rooms  were  flooded  with 
water,  that  the  property  injured  consisted  of 
furniture  and  implements  kept  for  the  purpose 
of  gaming,  where  it  is  not  shown  that,  at  the 
time  of  the  injury,  plaintiff  did  any  act  con- 
tributing or  having  any  relation  to  it,  or  that 
the  property  was  then  beinff  used  for  illegal 
purposes.  Qvlf^  C.  d  8.  Fi  B.  Co,  v.  John- 
ton,  71  Tex.  619,  1:  780 

3.  A  miscarriage  and  serious  impairmeni  of 
the  health  of  a  woman  occupying  leased  i)rem- 
ises,  caused  by  fright  prooucea  by  a  boister- 
ous and  violent  assault  upon  some  negroes  on 
the  premises  and  in  her  presence,  hj  the  land- 
lord, who  knew  her  pregnant  condition,  gives 
a  cause  of  action  against  him.  HM  v.  Kim- 
bea,  76  Tex.  210,  7:  618 

3.  An  incorporated  labor  union  is  liable  for 
the  damages  sustained  by  a  nonunion  man 
whose  discharge  from  service  was  caused  by 
the  threats  of  the  union  to  proclaim  that  the 
employer's  house  was  a  nonunion  one,  giving 
him  to  understand  that  his  business  would 
suffer  great  loss  in  consequence.  Ltteke  v. 
fJioihing  Cutters  d  T,  Assembly,  No.  7607,  K. 
ofL.TJMd, — ,  19:408 

4  A  notice  by  a  labor  union  to  an  employer 
that  all  labor  organizations  of  the  dty  will  be 
notified  that  his  nouse  is  a  nonunion  one  if  he 
retains  a  certain  nonunion  man  in  his  employ 
is  a  sufficient  threat  of  loss  or  injury  to  the 
employer  in  case  he  retains  the  nonunion  man, 
toma&e  the  union  responsible  for  Uie  dis- 
charge of  such  employe.  Id. 

5.  Indudnff  another  to  break  his  contract 
will  not  render  one  liable  to  the  other  party 
to  the  contract,  although  It  is  done  malidous- 
)y  and  for  the  sake  of  profit,  if  without  force 
or  tend.    CffutmbersY.  Baldmn,  91  Ey.  131, 

11:  546 

6.  An  act  which  does  not  of  itself  amount 
to  a  legal  wrong  cannot  be  made  so  by  a  bad 
motive.  Id. 


CASES  CERTIFIED. 

See  also  Agbbbd  Case. 

A  judgment  that  the  respondent  corporation 
is  probably  guilty,  whereupon  the  case  is  oer- 
tified  to  the  supreme  court  upon  the  question 
of  the  constitutionality  of  a  statute  under 
widch  the  corporation  is  charged,  is  a  sufll- 
cient  rendering  of  judgment  under  R.  L  Pub. 
atat.  chap.  2d0,  §  2,  providing  that  the  case 
may  be  certified  when  judgment  is  rendered 
in  Uie  cause  against  the  party  raising  the  con- 
fltftadonal  question,  SUOe,  Curtis,  v.  Brown 
d  &  J^ff.  Cb.  18  K.  I.  — ,  17:  866 

to  IToilos  Pipeoedlay* 


CASHIER. 

Election  of  Remedy  for  Wrong  of,  see  Aotion 

OB  Suit,  68. 
For  Powers  of,  see  Banks,  18,  19,  23. 
Liability  on  Bond  of,  see  Bonds,  7,  8. 
Of  Savmgs  Bank,  see  Corporations,  67. 
Release  of  Sureties  of,  see  I^rdicipal  and 

SURBTT,  10-12. 
Notice  to,  see  Kotiob,  28. 


CATALOGUE. 


As  Baggage,  see  Carrxxrs,  287. 
Receiver  of,  see  Reckivbrs,  7.    ' 
Property  in  Secrets  in,  see  Sbobbtv. 


CATTLE-OUARDS. 

Liability  of  Railroads  to  Servant  as  to, 
Master  and  Servant,  58,  59. 

Assumption  of  Risk  as  to,  see  Mastbb  aid 
SERVAirr,  106. 

Duty  of  Railroads  as  to,  see  Railroadb,  9& 


CAUSA  MORTIS. 

Gift,  see  Girr,  II. 


CAUSE. 


Opinion  as  to,  see  Evidbnce,  459-468. 
Sufficiency  of  Proof  of,  see  fivxDENOB,  884- 

838. 
Question  of  Fact  as  to,  see  Trial,  108-110. 
When  Proximate,  see  Prozhcatb  Oaubb. 


CEMETERISa 


Adverse  Possession  of  Burial  Lot,  see  Al^ 

VEBSE  PoeSESBION,  2. 

Dedication  of,  see  Dedication,  11, 
Ejectment  for  Burial  Lot,  see  Ejectment,  2. 
Condemnation  of  Land  for,  see  Eminent  Do- 
main, 18. 
Condemnation  of,  for  Park,  see  Eminbnt  Do* 

MAIN,  82. 

Assessment  for  Improvements  upon,  see  Pub- 

Lio  Improvements,  25. 
Tax  on,  see  Taxes,  47,  48. 

1.  As  long  as  rights  of  sepulture  in  land 
donated  for  a  graveyard  are  outstandmji^  in 
the  public,  the  original  owners  have  no  nght 
to  recover  the  use  of  the  land  for  any  en^y- 
ment  or  purpose  of  their  own.  Campbell  t. 
Kansas  OUy,  102  Mo.  826,  10:  698 

2.  The  original  use  of  land  dedicated  for  a 
graveyard  terminates,  and  the  fee  vests  in  the 
original  owners  or  their  legal  representatives 
free  from  it,  when  the  pubnc  cease  to  bury  in 
the  ground,  and  refuse  or  neglect  to  erect  or 
preserve  monuments  to  Indicate  the  identity 
of  tliose  already  buried,  or  to  ^ve  and  continue 
to  the  place  the  character  ana  name  of  a  grave- 
yard. Id, 
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3.  Rolnterments  in  an  abandoned  graveyard 
for  the  sole  purpose  of  preventing  a  reverter 
of  the  land,  which  had  been  dedicated  for 
that  purpose,  made  by  city  authorities  on  the 
final  grading  of  the  ^and  for  a  public  park, 
after  all  the  remains  which  could  be  identified 
had  been  removed  by  the  city  undertaker,  or 
by  the  friends  of  the  parties  buried  there, — 
will  not  prevent  a  reversion  of  the  land  to  the 
donors,  where  no  visible  grave  or  monument 
is  left  to  perpetuate  the  memory  of  the  dead, 
but  the  place  is  named  and  recognized  by  the 
city  as  a  park.  Id, 

4.  A  city  as  an  arm  of  the  civil  government, 
when  vested  with  poHce  power  to  make  regu- 
lations for  the  health  of  its  inhabitanta  and  to 
prevent  and  remove  nuisances,  may  prevent 
the  use  of  land  within  the  city  for  a  grave- 
yard, although  it  was  dedicated  for  that  pur- 
pose, and  the  city  in  its  capacity  as  trustee 
and  guardian  of  the  rights  of  the  public  there- 
in had  no  power  to  change  or  destroy  its  use. 

Id. 

6.  The  donor  of  land  for  a  gravevardisnot 
estopped  from  claiming  a  return  of  it,  after  an 
abanoonment  of  it  by  the  public  for  graveyard 
purposes,  by  the  fact  that  he  had  sold  other 
parcels  on  the  showing  of  a  map  or  plat  which 
dedicated  the  graveyard  to  the  public.        Id. 

6.  The  control  of  a  cemetery  which  has  been 
acquired  by  a  town  solely  for  public  use  and 
in  which  it  has  no  l)eueficial  interest  may  law- 
fully be  taken  from  it  by  the  Legislature  and 
vested  Jn  a  city  which  has  been  organized 
within  its  limits,  and  which  embraces  the 
cemetery  within  its  boundaries,  if  the  rights 
and  beneficial  interests  in  the  property  of  the 
inhabitants  of  both  city  and  town  are  saved  to 
thcm«     (Mumbua  v.  Coiwnbui,  82  Wis.  374, 

16:  696 


CENSUS. 


Judicial  Notice  of,  see  Evidence,  12,  34. 
Ajb  Basis  of  Apportionments,  see  also  Elec- 
tion Districts,  22. 

Upon  the  omission  of  the  Legislature  to 
make  an  enumeration  of  the  inhabitants  and 
apportion  the  districts  for  electing  members 
of  the  Legislature,  in  the  year  fixed  by  the 
Constitution  for  that  purpose,  the  duty  rests 
upon  each  succeeding  Legislature  until  it  is 
performed;  and  an  apportionment  cannot  be 
set  aside  as  unauthorized  although  it  was 
made  seven  years  after  the  constitutional 
time.     PeopU,  Cartel',  v.  Bice,  135  N.  Y.  473, 

16:  886 


CERTIFICATE. 


On  Appeal,  see  Appeal  a^nd  Error,  89,  47, 

48. 
Of  Performance  of  Contract,  see  Contraots, 

804-311. 
Of  Taking  Deposition,  see  Dbpositiomb,  5. 
As  Evidence,  see  Eyidrnob,  388,  839. 
Of  Loss,  see  Insurance,  284. 
Of  State  Lidebtedness,  Intereat  on,  see  In- 

TSES8T,  4»  5,  40,  41. 


Of  Receivers,  see  Receivers.  2^. 
As  to  Unpaid  Tuxes,  see  Taxes,  174. 
Of  Trust,  sec  Trusts,  62. 
Of  Election,  see  Votebsand  Elections,  119 
121. 


CERTIFICATE  OF  DEPOSIT. 

In  General,  see  Banks,  56-59. 

Indorsement  of,  see  Bills  and  Note©,  8S. 

Maturity  of,  see  Balls  and  Notes,  118. 

Negotiability  of,  see  Bills  and  Notes,  23. 

Parol  Evidence  as  to,  see  Evidence,  314. 

By  Administrator,  see  Execctobs  anu  Ad- 
ministrators, 17. 

Set-Off  against,  see  Set-Off  and  Couhteb- 
claim,  7. 


CERTIFIED  CHECK. 

See  Checks,  12-18. 

Ajb  Payment,  see  Payment,  12. 


CERTIORARI. 


To  Complete  Record,  see  Appeal  and  Er- 
ror, 49. 
Costs  on,  see  Costs  and  Frbs,  1. 

1.  Certiorari  lies  only  to  ascertain  tlie  valid- 
ity of  judicial  proceedings  on  their  face,  and, 
when  questioned,  the  jurisdiction  of  the  court 
entertaining  them;  it  cannot  serve  to  review  a 
judgment.  State ,  Matranga,  v.  Marr.  42 
La.  Ann.  1089,  10:  248 

2.  "Sufficient  cause"  for  a  writ  of  cer- 
tiorari, as  provided  b^  Tenn.  Const,  art.  d.  § 
10,  must  be  defined,  either  by  statute  or  judi- 
cial decision,  and  does  not  exist  for  the  pur- 
pose of  reviewing  a  decision  on  tlie  merits, 
except  where  the  writ  lies  as  a  substitute  for 
an  appeal  or  writ  of  error,  or,  possibly,  in- 
steaa  of  audiUa  querela.  TanUinson  v.  Botird 
of  Eqrialuation,  88  Tenn.  1,  6:  807 

8.  A  writ  of  certiorari  issued  under  Dak. 
Comp.  Laws,  §  5507,  will  bring  before  the 
court  for  review  the  proceedings  of  county 
commissioners  in  respect  to  acta  complained 
of  as  in  excess  of  the  jurisdiction  of  sucii 
board,  where  there  is,  in  the  judgment  of  the 
court,  no  other  plain,  speedy,  and  adequate 
remedy.  State,  Dollard,  v,  Hughe*  County, 
1  8.  D.  292,  10:  688 

4.  The  original  jurisdiction  of  the  Supreme 
Court  of  South  Dakota,  under  8.  D.  Const, 
art.  5,  §§  2,  8,  includes  the  power  to  issue» 
hear,  and  determine  a  writ  of  certiorari  under 
such  regulation  as  may  be  prescribed  by  law, 
where  judicial  questions  are  involved  affect- 
ing the  sovereignty  of  the  state,  its  francliisea 
or  prerogatives,  or  the  liberties  of  the  people. 

Id. 
In  erimiiutl  ease. 

5.  Certiorari  is  the  proper  remedy  where  & 
person  is  denied  a  public  trial  in  a  criminal 
case  by  exclusion  of  citizens  while  seats  for 
spectators  were  vacant,  as  those  facts  could 
not  be  presented  by  a  bill  of  exceptions.  P^o^ 
pie  V.  Murray,  89  Mich.  276,  14:  80O 

See  ladez  to  If  otoe  Preceding^ 
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As  to  hiffhwAjr. 

6.  One  who  is  injured  by  an  order  discon- 
tinuing a  portion  of  a  highway  only  in  the 
same  manner  at  the  rest  of  the  community,  al- 
though in  greater  degree,  has  no  standing  to 
be  heard  individually  on  a  writ  of  certiorari  to 
reYiew  the  order.  Jlktvig  ▼.  Hampshire  (hurUy 
Coiiin.  153  Mass.  218,  11:  760 
In  tax  ease. 

7.  Writs  of  certiorari  to  quash  proceedings 
of  county  commissioners  acting  as  boards  of 
appeal  from  decisions  of  tax  assessors  are  not 
usually  issued  for  mere  mistakes  in  the  admis- 
sion of  evidence,  when  substantial  Justice  ap- 
pears to  have  been  done.  LdweU  y.  Middlesex 
rounty  Oomrs.  162  Mass.  872,  9:  866 

S.  A  writ  of  certiorari  cannot  b?  demanded 
by  a  complaining  taxpayer  to  review  on  the 
merits  the  action  of  a  board  of  equalization, 
under  the  Tennessee  Act  of  March  25,  1887, 
which  declares  that  the  action  of  the  board 
thsU  be  final.  Tomlinsan  ▼.  Board  of  Eqynh- 
z'thn.  88Tenn.  1,  6:  207 

Affld»vit. 

9.  An  affidavit  for  a  writ  of  certiorari  to  de 
termlne  Judicial  questions  affecting  the  sov- 
ereignty of  the  State,  its  franchises  or  prerog- 
atives, or  the  liberties  of  its  people,  made  by 
the  attorney-general  in  behalf  of  tbe  State,  is 
made  )>3'  *  party  ' *  beneticiHlly  interested." 
(it4iu,  DoUard,  v.  Hughes  County,  1  S.  D.  292, 

10:  688 

10.  The  power  and  authoiity  to  make  an  affi- 
davit for  a  writ  of  certiorari  to  determine  Ju- 
dicial questScws  aifecting  the  sovereignty,  fran- 
cbiKs,  or  prerogatives  of  the  State,  or  the 
liberties  of  its  people,  and  to  appW  for  and 
prosecute  such  writ  for  the  review  of  questions 
involved,  are  inherent  in  the  office  of  the  at- 
torney-general upon  principles  of  general  law, 
and  do  not  depend  upon  express  statute.    Id. 

11.  A  writ  of  certiorari  is  properly  issued 
upon  the  affidavit  of  the  attorney-general,  to 
review  the  acts  of  the  county  commissioners  of 
an  organized  county  in  establishing  voting 
predncts  and  appointing  judgjes  and  places  for 
holding  elections  in  unorganized  counties  at- 
tached for  judicial  purposes,  alleged  to  have 
been  in  violation  of  the  election  laws,  thereby 
causine  an  injury  to  the  rights  and  elective 
franchTses  of  all  the  citizens  of  the  State,  as 
there  is  no  other  plain,  speedy,  and  adequate 
remedy.  Id. 
Bill  9i  esceeptions. 

12.  On  certiorari  to  a  district  court  by  stat- 
ute, where  the  amount  in  controversy  exceeds 
|2fjO. there  should  be  a  bill  of  exceptions  sealed 
>.v  tlie  jugde.  Larkin  v.  IfeeksJier  (N.  J. 
5>'up.)  51  N.  J.  L.  (22  Vroom)  138,        8:  187 


plaintiff  and  his  attorney  for  the  x^rosccution 
of  a  suit  constitutes  no  defense  to  the  suit. 
Pennsylvania  Co,  v.  Lombardo,  49  Ohio  St.  1, 

14:  786 
8.  An  agreement  by  an  attorney  to  advance 
the  costs  and  expenses  of  collecting  a  Judg- 
ment which  he  has  obtained  for  a  client,  of 
which  one  half  only  shall  be  repaid  in  case  of 
failure  to  make  the  collection,  in  consideration 
of  which  he  is  to  have  one  half  the  net  pro- 
ceeds of  the  judgment  in  case  of  success, — is  not 
unlawful  on  the  ground  of  champerty.  Beeee 
V.  Kyle,  49  Ohio  St.  475.  16:  788 

4.  The  purchase  by  an  attorney  from  his  client 
of  the  subject  matter  of  litigation,  or  any  spec- 
ulative bargain  in  relation  thereto,  is  presump- 
tively invalid;  and  to  uphold  the  transaction  as 
against  the  client  the  atloiney  must  prove  af- 
firmatively by  evidence  its  perfect  ftdmess,  ad- 
equacy, and  equity.  No  presumption  of  inno- 
cence or  improbability  of  wrong-doingcan  be 
considered  in  his  favor.  Bumham  v.  Heselton 
82  Me.  495,  9:  90 

5.  The  law  of  champerty  does  not  apply  to 
a  contract  by  an  attorney  at  law  for  the  prose- 
cution of  a  claim  before  the  Court  of  Commis- 
sioners of  Alabama  Claims,  for  a  contingent 
fee  payable  out  of  the  award.  Manning  v. 
Sprague,  148  Mass.  18,  1:  616 

6.  The  purchiise  of  railroad  bonds  fromliti- 

Sint  bondholders,  pending  a  suit  involving 
e  fate  of  the  railroad,in  pursuance  of  a  plan  to 
obtain  a  lease  of  the  road  to  the  purchaser  and 
his  associates,  who  needed  it  to  form  a  con- 
nection with  a  road  already  owned  by  them; 
and  an  agreement  by  the  purchaser  to  pay  all 
expenses  of  the  pending  litigation,  although 
the  bonds  were  not  to  be  d^ivered  unUl  Its 
termination, — ^are  not  void  for  champerty  be- 
cause of  the  purchaser's  interest  in  the  result 
of  the  suit.     Oilman  v.  Jones,  87  Ala.  691, 

4:  118 

7.  A  fair  bona  fide  agreement  bv  a  layman 
to  supply  funds  to  carry  on  a  pending  suit  in 
consideration  of  a  share  in  the  property  if  re- 
covered is  not  per  se  void,  either  on  the  grounds 
of  champerty  or  of  public  policy.  Brown  v. 
Bigne,  21  Or.  260,  14:  746 


CHARACTER. 

Burden  of  Proof  as  to,  see  Evidence,  62. 

Admissibility  of  Evidence  of,  see  Evidence, 
657-667. 

Instruction  to  Jury  as  to,  see  Trial,  824. 

Of  Witness  as  Affecting  Credibility,  see  Wit- 
nesses, 64,  67,  68. 


CHAMPERTT. 

See  also  Maintenance. 


1.  A  champerious  contract  being  void,  the  right 
of  recovery  on  an  existing  indebtedness  in  rela- 
tion to,  or  as  security  for,  which  the  contract 
was  entered  into,  cannot  be  affected  thereby,  i  II. 
Bof^Af  v.  Clark,  129  HI.  466,  6:  276 

2.  The  champertous  agreement  between  a 
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CHARITIES. 


Nature  and  Validity. 

a.  In  General ;   Wliat  are  Charities. 

b.  Capacity  of  Trustees, 

c.  Definiteness;  Discretion  of  l>ustees, 

Enfohcembnt  ;  Control  ;  Forfeiture. 

a.  In  General:  Cy  Pres. 

b.  Protection  of  Property. 
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CHARITIES,  I.  a,  b. 


Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

10, 11. 
Implied  Contract  in  Gifts  to,  see  Contbaotb, 

4,5. 
Impairment  of  Contract  in  Gift  to,  see  CON- 

TRA.CT6,  881,  882. 
Deed  for,  see  Dbbds,  28. 
For  Taking  by  Eminent  Domain,  see  Em- 

NBNT  DoMAm,  1. 
LiabUity  of,  lor  Acts  of  Servant,  see  Master 

AND  Sbryant,  216,  217. 
Aa  Affected  by  Rule  as  to  Perpetuities,  see 

Pbrpbtuities,  12,  18. 
Liability  to  Asseasment  for  Public  Improve- 
ments, see  Public  iMrROYEMBNTS, 29-86. 
Tax  on  Gifts  to,  see  Taxes,  215,  216. 


I.  Nature  and  Validity. 
a.  In  General;  What  are  Cfumties. 

1.  The  Statute  of  Charitoble  Uses  (48  Eliz.), 
while  not  in  force  as  a  statute  in  Pennsyl- 
vania, is  embodied,  as  to  its  principles,  in  the 
common  law  of  that  state.  IPhiladelphia  Fire 
Ine.  Patroify,  Boyd,  120  Pa.  624.  1:  417 

2.  The  Statute  of  48  Elizabeth,  whether  it 
was  ever  in  force  in  Virginia,  or  not,  is  of  no 
effect  in  determining  the  yalfdity  of  a  gift  for 
charitable  uses.  PreebyteHan  CfenertU  Assem- 
bly V.  Guthrie,  86  Va.  125,  6:  821 

8.  The  English  law  of  charitable  uses  never 
became  a  part  of  the  law  of  New  York,  and 
Uie  validity  of  trusts  for  objects  which  were 
denominated  "charitable"  under  the  English 
law  are  in  that  State  governed  by  the  same  rules 
by  which  the  validity  of  trusts  for  other  pur* 

Soses  is  determined.     Oottman  y.  Gracs,  112 
r.  Y.  299,  8:  146 

4.  Charities  for  religious  purposes  are  not 
against  the  policy  of  the  law  in  Virginia. 
Fre^lerian  General  Assembly  v.  Guthrte,  86 
Va  126,  6:  821 
What  are  eharities. 

5.  A  charitable  trust  is  one  of  wliich  the 
courts  will  take  cognizance  and  assume  con- 
trol for  the  purpose  of  preventing  its  abuse, 
perversion,  or  destruction.  Mannix  v.  Pwr- 
cell  46  Ohio  St.  102.  2:  768 

6.  The  test  of  a  legal  public  charity  is,  by 
right,  to  be  obtained  in  the  motives  of  the  do- 
nors of  the  funds.  Philadelpfiia  Fire  Ins. 
Patrol  V.  Boyd,  120  Pa.  624,  1:  417 
For  insurance  patrol. 

7.  The  Fire  Insurance  Patrol  of  Philadel- 
phia — a  corporation  supported  by  the  volun- 
tary contributions  of  insurance  companies, 
whose  object  is  the  saving  of  life  and  property 
in  or  near  burning  buildings,  and  which  has 
no  capital  and  makes  no  dividends — is  a  pub- 
lic charity.  Id. 
For  schools  or  publications* 

8.  A  bequest  to  a  school  township  for  the 
support  of  common  schools  is  a  public  and 
charitable  use.  Skinner  y.  Harrison  Twp.  116 
Ind.  189,  2:  187 

9.  A  bequest  or  devise  to  educate  the  pub- 
lic in  any  branch  of  science  by  the  dissemina- 
tion of  the  works  of  a  given  author  is  a  good 
charitable  use,  provided  such  works  contain 
nothing  hostile  to  religion  or  law.  George  v. 
Braddock  (N.  J.  Err.  &  App.)  45  N.  J.  Eq,  (18 
Stew.)  767,  6:611 


10.  A  testamentary  disposition  for  the  pur- 
pose of  circulating  the  works  of  Henry  George 
upon  the  land  question,  etc,  is  a  valid  char- 
itable use.  Id. 

11.  A  trust  for  the  publication  of  religious 
books  of  a  specified  character  is  charitable. 
KeUy  V.  NiehoU,  18  R.  I.  — ,  19:  418 
For  art, 

12.  A  bequest  is  a  lawful  charity  in  erery 
respect,  where  it  Is  given  for  an  art  institute 
when  established,  and  the  income  is  to  be  given, 
in  the  mean  time,  in  annual  prizes  for  works  of 
art,  Almy  ▼.  Jones,  17  R  I.  265,  18:  414 
For  hospitality. 

18.  A  trust  to  keep  testator's  house  open  for 
the  entertainment  of  ministers  and  others  of 
his  faith  "traveling  in  the  service  of  truth." 
beiog  merely  for  hospitality,  although  the  pur- 
pose may  have  been  to  aid  in  spreading  the 
truth,  is  not  charitable.  KeUy  v.  NicfioU^  18 
R.  L  — .  19:  418 

14.  The  custom  of  a  society  of  Friends  to  pay 
from  its  treasury  for  the  traveling  expenses 
and  entertainment  of  members  does  not  make 
a  gift  by  will,  by  a  member  of  the  society,  in 
trust  to  keep  his  house  open  for  the  reception 
and  entertamment  of  all  of  his  faith  "trevelinfl^ 
to  meetings  or  otherwise  in  the  service  or 
truth."  a  religious  or  charitable  trust,  or  any- 
thing more  than  a  gift  for  hospitality,  which 
cannot  be  sustained  as  a  charitable  trust  Id. 
For  church. 

15.  A  bequest  in  trust  for  the  erection  of  a 
church  and  of  a  parsonage  is  a  charitable  gift. 
School  Land  Comrs.  v.  Wadhams,  20  Or.  274, 

11:  810 
For  poor* 

16.  A  gift  is  charitable  where  a  fund  is  to  be 
permanently  maintained  and  its  income  devoted 
to  the  relief  of  the  poor  and  unfortunate,  al- 
though its  distribution  is  private  and  to  private 
persons.    BuUa/rd  v.  Chandler,  149  Mass.  532 

6:  104 

17.  The  word  '« others,"  in  a  will  directhig 
charitable  gifts  to  the  "poor  and  unfortunate 
whom  we  have  aided  in  past  years,  and  also  to 
others," — ^means  others  than  those  aided,  and 
not  otliers  than  poor  and  imf ortunate.  Id. 
For  graves. 

18.  A  trust  to  keep  in  repair  the  graves  of 
a  testator  and  his  sisters  does  not  constitute  a 
charitable  use.    KeUy  v.  Nicfiols,  18  R.  I.  — , 

19:  413 

b.  CapaHty  of  Ih^etees. 

19.  A  city  cannot  be  restrained  by  injunc- 
tion from  declining  a  trust  for  charitable  pur- 
poses which  it  is  not  required  by  its  charter  or 
ordinances  to  accept  and  administer.  i)ailey 
V.  Nm  Haven,  60  Conn.  814,  14:  69 

20.  The  refusal  or  inability  of  a  city  to  ac- 
cept a  trust  "for  deserving  persons  not  paupers*' 
wfll  not  defeat  the  gift  under  a  will  making 
other  gifts  to  various  trustees,  one  of  whom  at 
least  is  also  the  beneficiary,  and  providing  that 
in  case  any  trust  is  not  accepted  a  proportion  - 
ate  distribution  shall  be  made  among  the  others 
of  the  amount  intended  for  it.  Id. 

21.  A  city  has  no  implied  power  to  accept 
a  trust  '*  for  deserving  persons  not  paupers  ** 
whom  it  has  no  legal  power  to  support  or  aid. 
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28.The  lejcral  incapacity  of  a  town  to  support 
tdergyman  entirely  defeats  a  bequest  to  it 
made  * 'strictly  on  tliis  condition/'  that  it  shHll 
support  him.  BtUlardY.  Shirley,  l^S  Mass. 
m,  IS:  110 

28.  Where  a  charity  is  definite,  only  the 
state,  and  not  heirs  and  devisees,  can  question 
tbe  le^l  capacity  of  the  trustee  to  hold  and 
administer  the  trust  Heiskell  ▼.  Chickasmt 
Lodge,  No.  8,  87  Tenn.  668,  4:  699 

24.  A  school  district  in  Indiana  is  capable 
of  taking  a  devise  in  trust  for  the  support  of 
common  schools  therein.  Skinner  ▼.  Harri- 
Mm  Turp.  116  Ind.  189,  8:  187 

35.  The  board  of  water  commissioners  of  a 
dty  are  competent  to  receive  a  gift  by  will  of 
a  mnd,  the  income  of  which  is  to  be  used  for 
ornamenting  the  grounds  where  the  water- 
works are  established,  and  for  maintaining 
there  a  reference  library  chiefly  of  boolcs  of 
practical  utility  relating  to  the  progress  of 
science,  the  arts,  and  of  events  and  discov- 
eries. P^np  ▼.  Oroul  76  Mich.  471,  6:  868 
Future  incorporation. 

36.  An  unincorporated  church  to  which 
"at  the  death"  of  testator's  wife,  to  whom  a 
Ufe  estate  is  given,  property  is  devised  for 
use  as  a  parsonage  only,  to  revert  to  testator's 
heirs  if  such  use  ceases,  may  take  the  property 
if  it  becomes  incorporated  before  her  death, 
as  the  deyise  does  not  vest  until  that  time. 
Lovffheed  y.  Dikeman's  Bapt,  Church  4b  Soc. 
129  N.  T.  211,  14:  410 

27.  A  gift  in  trust  for  the  erection  and  fur- 
nishing of  a  church  and  parsonage  for  the  use 
of  a  society  of  a  certain  Christian  denomina- 
tion is  not  invalid  because  no  such  society  is 
then  in  existence.  Sehod  Lomd  Cfomrs,  v. 
Vadhame,  20  Or.  274,  11:  810 


e^  l/^nUenen;  DiwreUan  of  Tnutees, 


26.  A  bequest  for  an  "art  institute"  is  not 
roid  for  indefiiiiteness, — especially  when  a 
codicil  refers  to  its  distribution  of  prizes  for 
works  "of  the  fine  arts."  Almy  y.  Jones,  17 
B.  L  266,  18:  414 

29.  The  phrase  '^worthy  of  the  city,''  in  a 
wiU  giying  a  fund  for  an  art  institute  when 
dticens  haye  contributed  funds  necessary  to 
found  one  worthy  of  the  city,  does  not  make 
the jFift  void  for  indefiniteness.  Almy  v.  Jones, 
17  B.  I.  265,  18:  414 

86.  A  bequest  is  not  yoid  for  remoteness 
where  it  gives  a  fund  for  an  art  institute,  to 
take  effect  when  the  necessary  funds  to  found 
one  are  contributed,  and  in  the  meanwhile  the 
income  is  to  be  distributed  annually  in  prizes 
for  t^e  best  works  of  art  by  artists  belonging 
to  or  residing  in  the  state.  Almy  y.  Jo7ie8,  17 
R.  L  966,  18:  414 

61.  The  promotion  of  the  cause  of  temper- 
aooe  ifr  too  vague  and  uncertain  as  a  descnp- 
tion  of  the  objects  for  which  a  corporation  was 
formed  to  enable  a  court  to  say  that  funds  con- 
tributed for  the  use  of  the  corporation  consti- 
tute a  public  charity  which  can  be  adminis- 
tered by  a  court  of  equity.  Hence  a  division 
of  the  fund  by  the  corporation  among  its  own 
members  is  not  such  a  perversion  thereof  as 
amounts  to  an  injury  to  the  public  so  as  to 
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<lemand  a  forfeiture  of  the  corporate  charter- 
People,  Atto  rmy- Genera  I, Y.  Dashaway  Asso.  84 
Cal.  114,  18:  117 

32.  A  bequest  to  a  town  in  trust  in  perpe- 
tuity for  the  benefit  of  the  poor  of  the  town, 
not  confined  to  those  for  whose  support  the 
town  is  under  a  statutory  liability,  is  invalid 
for  want  of  an  ascertained  beneficiary.  Fon- 
dick  y.  Hempstead,  125  N.  Y.  581,  11:  715 
88.  A  devise  to  Chickasaw  Lodge  of  Odd  Fel- 
lows, "for  the  benefit  of  the  widows  and  or- 
phans," is  sufficiently  definite  as  a  charity, 
being  a  devise  for  the  widows  and  orphans  of 
deceased  members  of  tbe  lodge.  IteiskiU  y. 
OMckasaw  Lodge,  No,  8, 87  Tenn.  668,4:  699 
Discretion  of  tmetees. 

84.  The  fact  that  a  gift  of  money  by  will  is 
declared  to  be  "strictly  for  private  charities," 
and  to  be  expended  according  to  the  judg- 
ment of  testator's  sisters,  will  not  prevent  it 
from  being  a  public  charity  where  it  is  for  the 
relief  of  the  '  'poor  and  unfortunate. "  BuUard 
V.  Chandler,  149  Mass.  582,  6:  104 

86.  A  bequest  to  trustees  to  pay  over  "to 
some  Presbyterian  institution  in  Baltimore  as 
they  may  determine,  for  charitable  or  religious 
purposes,"  is  void  for  indeflniteness  both  as  to 
the  donee  and  the  purposes  to  which  the  gift 
is  to  be  applied.  C^ambel  v.  Irippe,  75  Md. 
252,  16:  886 

86.  The  death  of  trustees  who  are  given  by 
will  power  to  select  the  beneficiary  of  a  chari- 
table bequest,  without  making  such  selection, 
will  defeat  the  bequest  if  it  can  be  considered 
valid  in  the  first  instance.  Id, 

87.  Lack  of  a  designated  beneficiary.and  the 
unlawful  delegation  of  the  selection  thereof, 
renders  void  a  testamentary  gift  of  the  residue 
of  an  estate  to  trustees  to  be  given  by  them  to 
a  corporation  to  be  created  for  the  maintenance 
of  a  tree  library  and  reading  room  in  New 
York  city,  and  for  the  promotion  of  such  sci- 
entific and  educational  objects  as  they  may 
designate;  but  in  case  the  institution  is  not  in- 
corporated within  two  specified  lives  in  being, 
or  if  "for  any  cause  or  reason"  the  trustees 
"deem  it  inexpedient"  to  give  to  it  all  or  any 
part  of  the  property,  then  it  is  to  be  given  by 
them  "to  such  charitable,  educational,  and 
scientific  purposes  as  in  their  iudgment  will 
render  the  gift  most  widely  and  substantially 
beneficial  to  the  interests  of  mankind."  The 
provision  as  to  the  proposed  corporation  is  not 
a  primary^  gift  f ollowecl  by  an  ulterior  or  alter- 
native disposition,  but  there  is  only  a  single 
scheme,  which  gives  the  trustees  unlimited 
discretion  as  to  the  selection  of  beneficiaries  so 
long  as  the  gift  goes  to  charitable  objects. 
Tilden  y.  Chrem,  180  N.  T.  29,  14:  88 

88.  The  benefit  of  the  poor  is  a  merely  subor- 
dinate purpose  which  does  not  make  valid  u 
trust  created  explicitly  for  hospitality  to  min- 
isters and  others  "traveling  in  the  service  of 
truth,"  where  in  the  preamble  the  will  says 
the  estate  shall  be  applied  strictly  "according 
to  tlie  directions"  therein  given,  although,  in 
an  instrument  appended  to  the  will,  testator 
leaves  it  to  the  judgment  of  his  executors  to 
apply  funds  in  thdr  hands  **to  the  personal 
relief  of  the  poor,  or  otherwise  in  the  service 
of  the  truth."    K^  y.  Nichols,  18  R.  I.  — , 

19:  418 
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CHARITIES,  II.  a,  b. 


IL  Enporoembnt;   Contbol;    Fobpeiturb. 

a.  In  Oeneral;  Oy  Fres. 

89.  The  whole  trust  fails  where  au  unascer 
tainable  portion  thereof  is  clyen  on  a  void 
trust,  although  the  remainaer  is  eiven  on  a 
trust  that  is  valid.  Kelly  v.  Nichols,  18  R. 
I.  — ,  19:  418 

40.  A  direction  in  a  will  "to  use  a  part"  of 
the  estate  for  reprinting  and  circulating  cer- 
tain religious  books,  as  the  means  in  the  hands 
of  the  trustees  "shall  increase  and  allow  it/* 
must  fail  where  the  other  trusts  created  by  the 
will  are  invalid.  The  whole  estate  cannot  be 
applied  to  this  purpose,  and  the  amount  ap- 
plicable thereto  is  unasccrtainable.  id, 

41.  The  invalidity  of  a  charitable  trust  be- 
cau.'«e  of  uncertainty  as  to  the  beneficiaries 
cannot  be  cured  by  anything  done  by  the 
trustees  to  execute  it.  lilden  v.  Gi'eeu,  130 
N.  Y.  20,  14:  88 
Cy  pres  doctrine. 

42.  If  the  maiu  object  of  a  legacy  is  to  support 
ii  particular  institution  for  the  promotion  of 
ii  particular  art,  the  gift  will  fail  upon  failure 
of  the  donee,  although  the  bequest  is  to  a  pub- 
lic charity.  Stratton  v.  Physio-Medical  ImL 
148  Mass.  505,  6:  88 

48.  A  fund  given  by  will  to  trustees  "to  es- 
tablish a  female  academy,*'  etc.,  may  be  used 
for  the  support  of  a  public  school  in  connec- 
tioM  with  the  town,  when  it  has  become  im- 
practicable to  maintain  a  female  academy 
with  it.  Adams  Feniaie  Academy  v.  Adarrm 
(N.  H.)  05  N.  U.  225,  6:  786 

44.  Land  devised  as  the  site  of  a  city  hos- 
pital may  be  sold  by  order  of  court  and  the 
proceeds  invested  to  provide  for  the  current 
expenses  of  the  hospital,  by  the  application  of 
the  doctrine  of  cy  pres,  where  the  will,  which 
gives  a  sum  of  money  also  for  such  hospital, 
does  not  indicate  any  intent  to  make  the  gift 
depend  on  the  occupation  of  that  particular 
site,  and  it,  by  reason  of  its  location  and  other 
causes,  is  not  a  suitable  site  for  a  hospital,  and 
the  hospital  has  in  the  mean  time  received  by 
gift  from  other  parties  all  the  real  estate  needf- 
ed.   ir««A»v. //bJ«rm,  150  Mass.  877,    6:  147 

45.  Land  deeded  to  a  town  for  the  purpose 
of  establishing  a  public  school  therein,  upon  ' 
the  condition  that  it  shall  remain  forever  appro- 
priated to  such  use  and  shall  never  become 
private  property,  cannot  be  granted  by  the 
town  to  a  board  of  regents  for  the  purpose  of 
establishing  a  nonnal  school  in  such  town  for 
the  training  and  education  of  schoolteachers. 
Normal  School  DisL  No.  3  v.  Painter,  102 ' 
Mo.  464.  10:  498  i 

46.  The  doctrine  of  cy  pres  does  not  justify  ' 
appropriating  an  invalid  gift  in  trust  for  the  j 
entertainment  of  traveling  members  of  the  So- ' 
ciety  of  Friends,  of  the  same  faith  as  that  of 
the  testator,  to  the  printing  of  religious  books 
for  the  use  of  the  poor  of  that  society,  w^here 
he  had  devoted  to  these  purpK>ses  only  the  sur- 

Shis  which  might  remain  after  meeting  tlie 
emands  of  the  main  trust.    Kelly  v.  NichoU, 
18  R  L  — ,  19:  418  ' 

47.  The  doctrine  of  cy  pres  does  not  apply 
to  a  bequest  which  is  not  made  to  a  definite 
charitable  use.  Jd. 

48.  A  legacy  to  a  medical  institute  already  in  ' 


existence,  but  a  private  pecuniaiy  enterprise, 
is  not  a  bequest  to  a  public  charity;  and  in 
case  the  beneficiarv  ceases  to  exist  before  the 
will  takes  effect,  the  court  will  not  apply  the 
gift  cy  pres,  StvaMon  v.  Physio-Medicai  Inst, 
148  Mass.  505,  6:  Sa 


b.  Protfciion  of  Property, 


49.  Where  propertv  is  held  by  an  archbishop 
of  the  Roman  Catholic  Church  in  trust  to  he 
devoted  to  the  uses  of  public  religious  worship, 
cemeteries,  orphan  asyhims,  ana  schools,  each 
church,  cemetery,  asylum,  ana  school  is  held 
upon  a  separate  trust  and  for  its  own  separate 
uses;  and  one  piece  of  property  so  held  is  not 
chargeable  with  any  part  of  the  expense  of  im- 
proving another,  or  of  improving  church 
property  generally  in  the  diocese.  Mannix 
V.  PurceU,  46  Ohio  St.  102,  2:  758 

50.  Property  held  upon  such  trusts  b^  the 
archbishop  does  not  pass  to  his  assignee  m  in- 
solvency by  a  deed  of  assignment  made  in  his 
individual  capacitv  for  the  payment  of  his  in- 
dividual debts.  Such  an  assignment  passes  to 
the  assienee  no  better  or  different  title  to  the 
assignea  property  than  the  assignor  held;  and 
eestuis  que  trust  may  assert,  as  ag[ain8t  the 
assignee  and  the  creditors  of  the  assignor,  the 
same  rights  that  thev  could  against  the  latter 
if  no  assignment  had  been  made.  Id, 

51 .  Though  the  several  conffregations  of  the 
churches  so  held  in  trust,  ana  the  persons  re- 
spectively possessing  and  having  charge  of 
such  schools,  cemeteries,  and  asylums,  are  sev- 
erally unincorporated  and  otherwise  incapable 
of  holding  the  legal  title  to  the  property  so 
used,  they  nevertheless  have  such  an  inU^rest 
in  the  trust  property  as  permits  them  to  be 
represented  in  court  by  a  number  less  than 
the  whole,  having  a  common  interest  with 
them,  for  the  purpose  of  protecting  the  prop- 
erty from  seizure  and  sale  for  the  satisfaction 
of  the  private  debts  of  the  trustee.  Id, 

52.  Changes  in  the  memberslup  of  such  con- 
eregations  and  bodies  do  not  afifect  their  legal 
identity;  and  for  the  purpose  of  continuing 
and  enjoying  the  uses  to  which  the  properties 
respectively  possessed  by  them  are  devoted, 
they  respectively  remain,  in  legal  contempla- 
tion, the  same  congregations  and  bodies.    Id. 

58.  It  is  not  essential  to  the  existence  or  en- 
ioyment  of  a  trust  for  charitable  uses  that  the 
individual  beneficiaries  are  able  to  show  that 
they  contributed  to,  or  have  a  personal,  pecu- 
niary interest  in,  the  trust  property;  their  in- 
terest is  measured  by,  and  limited  to,  the  uses 
for  which  the  property  is  held.  Id. 

54.  Where  such  trustee  has  made  advances 
from'his  own  private  means,  otherwise  tlian 
as  donations,  to  assist  in  buying  or  improving 
the  trust  property,  he  has  a  claim  upon  the 
particular  property  so  purchased  or  improved, 
which  passes  to  his  assignee  in  insolvency  as 
individual  assets;  and  in  a  proceeding  b^  the 
assignee  to  subject  the  assets  of  his  assignor 
to  the  payment  of  his  debts,  it  is  competent  for 
the  court  to  order  an  accounting  of  the  advan- 
ces so  made,  with  a  view  to  subjecting  such 
property  to  the  satisfaction  of  such  claim.    Id, 

55.  Such  a  trustee  has  power,  by  contract, ta 
See  ladez  to  Notes  Precedittgw 


CHAIUVARI— CHECK  S. 


121 


charge  the  trust  property  with  tbe  reasonable 
expense  of  its  necessary  preservation,  im- 
proTement,  and  repair,  in  favor  of  one  who 
expends  money,  labor,  or  materials  for  that 
purpose.  Id. 


CHARIVARI. 

Aspnult  by  Party,  see  Assault  and  Battery, 
14. 


Of  Corporations,  see  Corporations,  III. 
01  .^(unicipalities,  see  Muiyicipal  Cori'Oba- 
TIOKS,  17-22. 


CHATTEL  MORTGAGE. 

See  Mortgage.  VI. 

Combined  with  Sale,  see  Sale,  21. 


As  Accord  and  Satisfaction,  see  Accord  and 

Satisfaction,  5. 
For  Payment  of,  by  Banks,  see  Banks,  89-55. 
Presumption  as  to  Payment  of,  see  Evidsnob, 

948. 
Collection  of,  see  Banks,  64,  65. 
Payable  on  Subsequent  Day,  see  Bills  and 

Notes,  8, 
For  Drawback  to  Passenger,  see  Carriers, 

207. 

For  Subscription  on  Condition,  see  Con- 
tracts, 868. 

Presumption  as  to  Bank  Drawn  on,  see  Evi- 
DXNCE,  218. 

Parol  Evidence  as  to,  see  Evidence,  814. 

Effect  to  Prevent  Qarnisliment,  see  Garnish- 
ment, 8. 

Interest  on,  see  Interest,  8. 

Running  of  Statute  on,  see  Limitation  of 
Actions,  64. 

Powerof  Drummer  to  Indorse,  see  Principal 
AND  Agent,  d. 

1.  It  isan  essential  characteristic  of  a  cbeck 
that  it  be  payable  on  demand.  Harrison  v. 
Nii^dUl  Aat.  Bank,  41  Minn.  488,        6:  746 

2.  The  giving  of  a  check  on  a  bank  for  the 
whole  amount  of  a  deposit,  together  with  the 
mere  delivexy  of  the  deposit  slip  to  another 
hank,  whicli  discounts  them,  do  not  constitute 
an  assignment  of  the  deposit.  Union  Mills 
Fhtt  Ifat.  Bank  v.  Clark,  184  N.  Y.  868, 

17:  680 
8.  The  acceptance  of  a  check  is  necessary  in 
•rder  to  give  the  holder  a  rifflit  of  action 
thereon  against  the  bank.    PiScle  v.  PeopU^s 
^'at.  BaiSi,  88  Tenn.  380,  7:  98 

4.  Tbe  acceptance  of  a  check,  so  as  to  give 
a  right  of  action  to  the  payee,  is  Inferred  from 
the  retention  of  the  check  by  the  bank,  and  a 
subbequent  charge  of  the  check  to  the  drawer, 
to  Notes  Preo«dlagw 


although  it  was  presented  by  and  pajment 
made  to  an  unauthorized  person.  Id. 

5.  The  payee  of  a  check  which  never  came 
into  his  hands,  but  which  was  paid  tu  some 
person  who  had  no  right  to  collect  it,  or  was 
left  with  the  bank  to  be  credited  to  him,  and 
credit  not  given  through  mere  oversight,  by 
suing  the  bank  upon  it  ratifies  the  receipt  of 
the  check  from  the  drawer,  as  if  it  had  Decn 
received  by  his  agent  for  his  use  and  benefit. 

Id, 

Presentatioii. 

6.  Presentation  of  a  check  for  payment, 
and  notice  to  the  drawer  of  nonpayment,  are 
unnecessary  when  the  drawer  has  or  leaves  no 
funds  on  deposit  for  its  payment  at  the  time 
when  it  should  be  presented,  or  if  he  consents 
or  agrees  that  the  same  shall  not  be  presented 
for  payment.  Under  such  circumstances  the 
drawer's  liability  becomes  fixed  at  that  time 
without  presentation  and  notice,  and  what- 
ever takes  place  afterwards  in  the  state  of  his 
account  at  the  bank  will  not  change  the  rights 
of  the  parties.    Culver  v.  Marks^  122  Ind.  554, 

7:  489 

7.  Willingness  on  the  part  of  the  bank 
officials  to  pay  a  check  for  the  payment  of 
which  there  are  no  funds  on  deposit  will  not 
render  the  presentation  of  the  check  for  pay- 
ment necessary  in  order  to  charge  the  drawer. 

8.  A  check  given  by  an  insolvent  to  a  cred- 
itor cannot  be  collected  after  the  insolvent's 
death,  without  previous  presentment  of  cer- 
tification. Bernard  y.  WhUneiyNat  Bank,  48 
La.  Ann.  50,  18:  808 

9.  The  holder  of  a  check  is  under  obligation 
to  an  indorser  thereon  to  present  it  for  payment 
not  later  than  the  next  day  after  its  dale. 
CarroU  v.  Sweet,  128  N.  Y.  19,  18:  48 

10.  Delay  in  presenting  a  check  at  the 
drawer*s  request,  whereby  its  collection  be- 
comes impossible  because  of  his  insolvency, 
operates  as  payment  up  to  the  amount  of  the 
check  in  favor  of  an  indorser  who  has  trans- 
ferred it  to  the  holder  on  account  of  an  ante- 
cedent debt.  Id. 

11.  Lack  of  money  of  the  drawer  in  a  bank 
to  meet  a  check,  where  he  would  have  provided 
for  it  or  paid  it  if  payment  had  been  insisted 
upon,  does  not  relieve  tho  holder,  who  has 
taken  it  from  an  indorser  on  an  antecedent 
debt,  from  his  obligation  to  present  it,  or  pre- 
vent his  failure  to  do  so  until  collection  be- 
comes impossible  from  operating  as  payment 
to  the  amount  of  the  check.  Id, 
Certification. 

12.  One  who  accepts  a  certified  check  in 
the  usual  course  of  business  does  not  assume 
the  risk  of  insolvency  of  the  bank  upon  which 
it  is  drawn,  but  in  case  it  proves  insolvent  he 
may  look  to  the  drawer  for  payment.  Bom 
V.  IndianapoUs  First  Nat.  Bank,  128  Ind.  78, 

7:  448 
18.  The  drawer  of  a  check  who  gets  it  certi- 
fied in  his  own  behalf  or  for  his  own  benefit, 
and  then  delivers  it  to  the  payee,  is  not  dis- 
charged, but  continues  liable,  where  the  bank 
fails  before  payment  of  the  check.  Minot  v. 
Buss,  156  Mass.  458,  16:  610 

14.  If  the  payee  or  holder  of  a  check  gets 
it  certified  in  his  own  behalf  or  for  his  own 
benefit,  instead  of  getting  it  paid,  the  drawer 
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Ib  discharged,— especially  where  the  certiflca- 
tion  amounts  to  an  extension  of  the  time  of 
papment.  Id. 

15.  Certification  of  a  check  by  a  bank  on 
the  drawee's  application  releases  the  drawer. 
Metropoliian  ifat.  Bank  v.  Janes,  187  111.  684. 

18:  498 

16.  The  purchaser  of  a  check  made  payable 
to  the  drawer's  own  order,  the  certification  of 
which  has  been  procured  by  fraud,  who  by 
mistake  of  both  himself  and  the  payee  takes  it 
without  the  latter's  indorsement,  holds  it  sub- 
ject to  all  defenses  which  the  bank  would  have 
against  it  in  the  hands  of  the  payee,  even  al- 
though he  pays  full  value  for  it  without  notice 
of  the  fraud  ;  and  a  subsequent  indorsement 
made  after  the  purchaser  has  received  such 
notice  will  not  render  the  check  valid  in  his 
bauds,  at  least  in  the  absence  of  an  express 
agreement  to  indorse  made  at  the  time  of  the 
transfer.  Ooshen  Nat.  Bank  v.  BingTiam,  118 
N.  T.  »49,  7:  696 

17.  A  bank  is  not  estopped  to  deny  its  liabil- 
ity on  a  check  which  it  has  certified,  even  as 
acainst  a  bona  fide  holder  for  value  who  pur- 
chased upon  the  faith  of  the  certification,  where 
it  has  never  been  indorsed  by  the  payee.    Id. 

18.  A  bank  whose  certification  of  a  check 
has  been  procured  by  fraud  cannot  maintain 
an  action  to  recover  possession  thereof  against 
one  who  has  purchased  bona  fide  and  for  value 
from  the  payee,  but  who  took  it  w^ithout  the 
latter's  indorsement.  Id. 
Oifto£ 

19.  A  check  drawn  upon  a  bank  for  the  full 
amount  of  a  deposit,  with  intent  to  make  a  gift 
of  the  money,  may  constitute  a  valid  gift  al- 
though the  donor  aies  before  the  check  is  paid. 
Be  Taylor's  Estate,  154  Pa.  188,         18:  855 


CHINESE. 


Immirration  of,  see  Aliens,  2,  8. 
H legality  of  Contract  Not  to  Rent  to,  see 
Contracts,  167. 


CHISEL. 

Presumption  of  Negligence  from  Fall  of,  see 

EVIUBNOE,   149. 


CHRISTIAN  SCIENCE. 

Practice  of,  as  Ground  for  Divorce,  see  Hus- 
B.\in>  AND  Wipe,  181. 


CHURCH. 

Sale    of    Liquors    near,   see   Intoxicating 

LiQUOBS,  55. 

In  General,  see  Rxuaiovs  Societies. 


CIDER. 

Police  Power  as  to  Sale  of.  see  Covsrinr- 

tional  Law,  301. 
Ordinance  as  to  Sale  of,  see  Municipal  Cort 

porationb,  82. 


CIOAR  MAKERS'  UNION. 

Right  to  Trademark,  see  Trademark,  7. 


CIPHER  MESSAGE. 

Bee  Teleobafhs,  19. 


/ 


CIRCULARS. 


As  Records,  see  Records.  2. 
Distributing  on  Streets,  see  Municipal  Cor- 
porations, 68. 


CIRCUMSTANTIAL  EVIDENCE. 

Sufficiency  of,  see  Evidence,  855. 


CITIZENS. 


Corporation  as,  see    Consth'utional  Law, 

116. 
Naturalization  of.  see  Aliens,  II. 


CITY. 

See  DsFfNiTiONS,  12  ;  Municipal  Corpora- 
tions. 
City  Hall  on  Park,  see  Pares  and  Squares,  4. 


CIVIL  DAMAGES. 

Right  of  Action  for,  see  Intoxicating  Li- 
quors. 61-68. 

Right  of  Widow  to  Sue  for  Death  in  Case  of, 
see  Death,  8. 

Relevancy  of  Evidence  to  Show,  see  Evi- 
denoe,  726. 


CIVIL  DEATH. 

1.  Civil  death,  under  2  N.  Y.  Rev.  Stat.  p. 
701,  §  20  (Penal  Code,  ^  708),  which  prescribes 
that  *'a  person  sentenced  to  imprisonment  in 
a  state  prison  for  life  shall  hereafter  be 
deemed  civilly  dead, "  does  not  devest  the 
criminal  of  his  property.  Avery  v.  Everett, 
110  N.  Y.  817,  1:  264 

2.  A  devise  of  property  to  a  nephew,  lim- 
ited upon  the  death  of  testator's  son  without 
children,  does  not  vest  on  the  son's  imprison- 
ment for  life,  under  2  N.  Y.  Rev.  Stot.  p.  701, 

See  Index  to  ITotee  Preceding 
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^  90,  pTOTidinfi^  that  one  sentenced  to  impris* 
^nment  for  Me  shall  thereafter  be  deemed 
civilly  dead.  Id. 

8.  ^ntencing  a  person  to  imprisonment  for 
life  does  not  cast  the  descent  to  his  estate,  un- 
der statutes  fixing  the  time  at  which  descent 
shall  be  cast  at  a  person's  death.  Davis  v. 
Laning,  85  Tex.  39,  18:  88 


CIVIL  ENGINEER. 

Assumption  of  Risk  by,  see  Masteb   Ain> 
Sbryant,  96. 


CrVlLITER    MORTUUS. 


Bee  Civil  Death. 


CIVIL  RIGHTS. 

Right  of  Negroes  to  Protection  as  Passengers, 

see  Cabriess,  47. 
As  to  Equal  Privileges  and  Immunities  of 

Colored    Persons,   see   Constitutional 

Law,  85,  86. 
For  Colored  Person  s,  as  Affecting  Apportion- 
ment, see  Election  Districts,  7. 
Proof  of  Wrongful  Denial  of,  see  Evidbnce, 

907, 
Indictment  for  Denial  of,   see  Indiotment, 

rtc.,  85. 

In  places  of  amusement. 

1.  A  discrimination  against  colored  persons 
bj  permitting  them  to  sit  only  in  the  balcony 
of  a  theatre  is  not  unlawful,  in  the  absence 
of  anv  statute  to  the  contniry.  Younger  v. 
JvdaA,  111  Mo.  803,  16;  M8 

Sl  Colored  persons  to  whom  tickets  for  the 
orchestra  of  a  theatre  are  sold  at  the  box  office 
maj  be  prevented  from  using  them  and  re- 
quired to  give  them  up  for  balcony  tickets  or 
for  the  return  of  their  monev,  where  the  tick- 
ets were  sold  without  knowledge  that  the  per. 
sons  who  were  to  use  them  were  colored,  and 
the  rule  of  the  theatre,  as  well  as  a  custom 
and  usage  prevailing  in  the  state,  permit  col- 
ored persons  in  the  balcoziy  only.  Id, 

3.  The  provision  of  N.  Y.  Pen.  Code,  g  383, 
prohibiting  the  exclusion  from  the  equal  en- 
joyment of  any  place  of  amusement,  of  any 
person,  by  reason  of  race,  color,  or  previous 
condition  of  servitude,  is  a  valid  exercise  of 
the  police  power  of  the  state,  and  is  not  un- 
constitutional. People  V.  King,  110  N.  Y. 
41»,  1:  898 
In  restaurant* 

4.  No  discrimination  between  persons  can 
be  made  by  a  restaurant  keeper  in  serving  cus- 
tomers, on  account  of  color  alone,  under  a  stat- 
ute wUch  declares  that  all  persons  shall  bo 
entitled  to  the  full  and  equal  accommodations, 
advantages,  facilities,  and  privileges  of  restau- 
rants, etc.  The  terms  * 'full  and  equal''  i-equire 
identical  accommodations  for  all;  otfering 
colored  people  substantially  the  same  accom-  i 

See  Index  te  Notes  Preceding* 


modation  as  that  offered  white  people  is  not 
sufficient  if  the  former  in  fact  differs  from  the 
latter.     Ferguson  v.  Oies^  82  Mich.  358, 

9:  589 

5.  One  who  violates  the  law  making  it  a 
misdemeanor  for  a  restaurant  keeper  to  dis- 
criminate against  colored  persons  in  serviuf 
customers  becomes  liable  to  an  action  for  civil 
damages  at  the  suit  of  a  person  injured  by  the 
discrimination;  and  it  is  not  necessary  in  such 
action  to  declare  upon  or  in  any  way  refer  to 
the  penal  statute.  Id. 
In  cars  and  waitintf-rooms. 

See  also  Carbibbs,  8447  345;   Commfboe,  15. 

6.  A  carrier  may  exclude  a  colored  woman 
from  a  car  set  apart  for  ladies,  where  she  is 
given  an  opportunity  to  ride  with  people  of 
her  own  color  in  a  car  which  is  equal  m  ac- 
commodations to  the  other.  Chilton  v.  St. 
Louis  dkL  M.R.  Go.  114  Mo.  88,      19:  869 

7.  No  badge  of  slavery  or  involuntary  ser- 
vitude contrary  to  the  18th  Amendment  of 
the  United  States  Constitution  is  imposed  by 
requiring  e^ual  but  separate  accommodations 
for  the  white  and  colored  races  in  railroad 
cars  by  providing  separate  coaches  or  com- 
partments.    Expa/rte  Plessy^  45  La.  Ann.  80. 

18:  689 

8.  Separate  waiting-rooms  for  white  and 
colored  passengers  may  be  set  apart  in  a  rail- 
way depot,  provided  the  accommodations  are 
equal.      Smith  v.  Chamberlain^  88  8.  C.  555, 

19:  710 

9.  The  mere  circumstance  that  there  has 
been  at  some  time  chewing  and  smoking  in  a 
room  set  apart  for  colored  passenrrers,  and  not 
in  the  one  set  aptirt  for  white  passengers, 
does  not  conclusively  show  that  the  accom- 
modations of  the  two  rooms  are  not  substan- 
tially equal  at  a  time  when  there  is  no  chew- 
ing or  smoking  in  the  room.  Id. 
In  schools. 

10.  The  rights  of  colored  children  under  U. 
S.  Const.  14tn  amend.  §  1,  are  not  violated  by 
Mo.  Const,  art  11,  §  3,  requiring  separate 
schools  for  children  of  African  descent,  and 
Mo.  Act  1887,  p.  264,  providing  for  such 
a  school  in  every  district  where  there  are  15  or 
more  such  children,  and  that  if  there  are  less 
than  that  number  in  the  district  the^  may  at  - 
tend  in  any  district  in  the  county  in  which 
such  a  school  is  maintained,  although  the  ef- 
fect may  be  to  compel  them  to  go  farther  to 
reach  school  than  white  children  have  to  go. 
Leh&ui  V.  Brummell,  108  Mo.  546,      11:  888 

11.  Until  the  Legislature  clearly  confers 
power  upon  the  boards  of  education  of  cities 
of  the  second  class  in  Kansas  to  establish  sep- 
arate schools  for  the  education  of  white  and 
colored  children,  no  such  power  exists.  Knox 
V.  Independence  Bd.  of  Edu,  45  Kan.  152. 

11:  880 

12.  In  the  absence  of  a  constitutional  prohi- 
bition the  Legislature  of  a  state  may  lawfully 
provide  separate  schools  for  frienaly  Indians 
situated  within  its  jurisdiction,  and  exclude 
negroes  from  the  privilege  of  attending  them. 
McMillan  v.  Croatan  Di»t.  Ao.  4  School  Com- 
mittee,  107  N.  C.  609,  10:  888 

13.  A  board  of  education  cannot,  in  the  face 
of  direct  statutory  prohibition,  compel  a 
school  committee  to  admit  negroes  into  an 
Indian  school.  2'i' 
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14.  A  person  cannot  be  admitted  to  a  school 
from  which  negroes  to  the  fourtii  generation 
have  been  excluded  by  the  Legislature,  if  by 
tracing  back  through  his  father  or  mother  four 
successive  generations  a  negro  ancestor  is 
reached.     The  word  "generation"  cannot  be 

fiven  the  same  menning  as  "degree."         Id, 
ee  also  Schools,  5. 


CIVIL  SERVICE. 


1.  A  statute  wliich  requires  the  mayor  of  a 
city  to  prepare  rules  for  the  selection  of  the 
city  officers  whose  appointment  has  been  del- 
egated by  tne  Constitution  to  the  municipal 
authorities,  which  must  be  approved  by  the 
state  civil  service  commission  before  they  can 
go  into  effect,  does  not  subordinate  the  power 
of  the  local  authorities  to  that  of  the  state  au 
thorities  in  violation  of  tlie  constitutional  pro- 
vision delegating  the  appointing  power  to  the 
municipal  authorities.  Mogers  v.  Buffalo,  128 
N.  Y.  173,  9:  579 

2.  A  medical  staff  comprising  the  board 
of  visiting  physicians  of  a  city  hospital  are 
"professional  experts,"  and  not  '* officers, 
clerks,  and  employees,  "  within  the  meaning 
of  a  statute  requiring  competitive  examina- 
tions for  appointment  of  the  latter,  but  ex- 
empting professional  experts  therefrom. 
C(m.  Hen9ely  v.  FitUr,  147  Pa.  288,  16:  805 


CLAIMS. 

I.  AoATNST  United  States. 
II.  Against  State. 

Limitation  of  Action  for,  see  LiMrTAXiON  of 
Actions,  12,  77. 

See  also  Alabama  Claims. 


I.  Against  United  States. 

1 .  Public  officers  cannot  open  and  re-exam 
ine  claims  against  the  government  which  were 
rejected  by  their  predecessors  in  office,  in 
the  absence  of  fraud,  mistake  in  matters  of 
fact  arising  from  errors  in  calculations,  or  of 
newly  discovered  material  evidence.  WaMeU 
V.  United  States,  25  Ct.  CI.  828,  7:  861 

2.  The  Act  of  Congress  of  Feb.  21,  1875 
(18  Stat,  at  L.  388),  which  requires  that  the 
accounts  of  distiict  attorneys,  clerks,  marshals, 
etc.,  shall  be  forwarded,  **when  approved," 
to  tlie  proper  accounting  officers  of  the  treas- 
ury, does  not  make  presentation  to  such  offi- 
cers a  condition  precedent  to  a  right  of  action, 
nor  is  rejection  of  a  claim  by  tlie  accounting 
officers  of  the  treasury  such  a  determination 
of  a  "commission  or  department  authorized  to 
hear  and  determine,"  within  the  meaning  of 
the  Act  of  Congress  of  March  3, 1887  (24  Stat, 
at  L.  505),  as  will  bar  an  action  in  the  proper 
courts.  Erwin  v.  United  States  (D.  C.  8.  D. 
Ga.)  87  Fed.  Rep.  470,  2:  289 

3.  Assignments  of  claims  against  the  United 
States,  made  before  the  issuing  of  a  wammt 
for  payment,  except  when  made  in  a  general 
tratisfer  of  the  claimant's  property  by  ope- 


ration of  law,  or  by  voluntary  transfer  of  ar 
his  property  for  the  benefit  of  his  creditors, 
are  void.  U.  8.  Rev.  Stat.  §  3477.  Hinoes  v. 
United  States,  24  Ct.  CI.  170,  5:  66 

4.  While  the  accounting  officers  of  the  treas- 
ury may  state  and  certify  accounts  in  favor 
of  purchasers,  assignees,  or  transferees  of 
claims  against  the  United  States  for  witness 
fees,  whose  assignments  are  not  controverted, 
they  may  exercise  their  ov^n  discretion  in  the 
matter,  with  due  regard  to  the  convenience  of 
parties  and  the  government.  Such  assignees 
have  no  rights  which  make  it  obligatory  upon 
the  accounting  officers  to  so  state  accounts  in 
their  favor.  Lopez  v.  United  States,  24  Ct.  CI. 
84,  2:  571 

5.  Unrevoked  and  undisputed  orders,  as- 
signments, and  transfers  of  claims  against  the 
United  States  are  so  far  valid  under  the  law, 
that,  if  payment  be  made  thereon,  the  assign- 
ors will  be  estopped  from  setting  up  any  other 
claim  on  their  behalf,  and  such  payment  will, 
be  a  valid  discharge  of  the  indebtedness.    Id, 

6.  A  marshal  may  pay  witness  fees  to  per- 
sons other  than  those  in  whose  favor  such  fees 
are  taxed  by  the  court,  upon  the  unrevoked 
and  undisputed  orders,  assignments,  or  trans- 
fers thereof  by  the  witnesses.  Id. 

7.  Where,  in  an  action  against  a  debtor,  in 
a  state  court,  a  receiver  of  a  claim  of  the  debt- 
or against  the  L^nited  States  was  appointed, 
and  the  state  court  by  its  decree  subrogated 
the  receiver  to  the  rights  of  the  debtor  in  said, 
claim,  and  authorized  him  to  sue  the  United 
States  in  the  court  of  claims  therefor,  for  the 
benefit  of  a  single  creditor,  such  decree  of  the 
state  court  has  no  force  in  the  court  of  claims, 
and  a  suit  by  the  receiver  therefor  will  be  dis- 
missed. Uoioes  V.  United  States,  24  Ct.  CI. 
170,  5:  66 

8.  It  is  the  duty  of  the  treasury  department, 
through  the  accounting  officers,  to  settle  all 
claims  and  demands  by  nnd  against  the  United 
States,and  in  proper  cases  to  set  off  one  against 
the  other,  when  the  government  is  both  debtor 
and  creditor  of  the  same  party.  Id. 

9.  Where  two  partners  recovered  a  joint 
judgment  against  the  United  States,and  it  paid 
one  half  thereof  to  one  partner,  and  applied 

the  other  half  to  a  judgment  in  it« favor  against 
the  other  partner,  who  executed  a  release 
therefor,  such  partners,  having  ratified  such 
settlement  and  payments,  cannot  compel  the 
United  States  to  pay  the  money  over  again  to 
them  jointly.  iSL 


II.  Against  State. 

10.  An  action  to  recover  damages  for  injur- 
ies resulting  from  the  negligence  of  a  servant 
of  the  Commonwealth  in  the  performance  of 
his  duties  is  not  a  claim,  within  the  meaning 
of  Mass.  Acts  1887,  chap.  246,  which  author- 
izes the  maintenance  of  a  suit  against  the  Com- 
monwealth to  recover  "  all  claims"  against  it, 
whether  at  law  or  in  equity.  Murdatk  Parlor 
Grate  Co.  v.  Goin.  152  Mass.  28,  8:  899 

11.  An  Act  authorizing  tlie  board  of  claima 
to  rehear,  audit  and  determine,  and  allow  rea- 
sonable compensation  for  meritorious  services, 
etc.,  rendered  to  the  state,  on  a  claim  which 
had  been  previously  rejected  by  the  boanl  o< 

See  Index  to  Noiftee  PreeedJtof^ 
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^adit  because  of  the  lack  of  legal  authority  for 
•employiDg  such  services,  does  not  violate  N. 
T.  Const,  art.  8,  $  19,  which  declares  that 
*'the  Legislature  shall  neither  audit  nor  allow 
any  private  claim  or  account  against  the 
State, "  etc.     (yHam  v.  State,  112  N.  Y.  146, 

8:  608 
12.  The  proviso  in  the  amendment  to  N.  Y. 
Const,  art.  7,  §  14,  exempthig  existing  claims 
from  the  prohibitiou  against  allowing  claims 
ifter  they  are  barred,  cannot  apply  to  any 
claim  accruing  after  the  adoption  of  that 
amendment.  Id, 

18.  The  value  of  the  materials  furnished  by 
the  clainuint  in  the  performance  of  the  services 
referred  to  in  the  Mew  York  Act  of  1886,  au- 
thorizing the  board  of  claims  to  rehear  and  audit 
the  claims  of  O'Hara  &  Co.  for  work  and  ser- 
vices performed  by  them  for  the  State  under 
the  directions  of  the  quarantine  officials,  con- 
stitute u  part  of  the  claim.  Id. 

14.  When  individuals  voluntarily  furnish 
property  or  render  valuable  services  to  the 
state  at  the  request  of  state  officers,  with  the 
expectation  of  payment,  the  liCgislature  may 
ratify  the  acts  of  such  officers,  although  pre- 
viously unauthorized,  and  make  the  state 
liable  for  the  payment.  Id, 

16.  Legislative  ratification  of  an  unauthor- 
ized contract  bj  officers  on  the  part  of  the 
State  gives  a  claim  therefor  a  legal  existence 
for  the  first  time;  and  the  fact  that  a  claim 
againat  the  State  on  the  Imperfect  obligation 

Erevioasly  existing  would  have  been  biUTed  by 
tpaeof  time  does  not  make  such  legislative 
ratification  and  authority  to  allow  such  claim 
invalid,  under  the  New  York  Constttution, 
art  7,  S 14,  providing  that  no  ckim  shall  be  au- 
dited or  allowed  or  paid  which,  as  between  cit 
izens  of  the  State,  would  be  barred  by  lapse  of 
time.  Id. 

16  Under  an  Act  submitting  to  h  commission  or 
court  the  '*legal  rights"  of  the  parties,  claims 
alleged  to  rest  upon  "equity  and  good  con- 
science," but  not  shown  to  be  recognized  l^  any 
established  doctrine  of  equity  jurisprudence, 
cannot  be  oonsidered.  Wettern  dsA.R.Oo.y. 
State  (Ga.)  14:  488 


CLAIRVOYANCE. 

See  Phtsioiaub  and  Surokons,  9. 


CLASSIFICATION. 

As  Alfecting  Law  of  the  Land,  see  Constitu- 
tional Law,  158. 
Of  Statutes,  see  Statutes,  89-100. 


CLASS  LEGISLATION. 

See  CoNSTiTOTioNAi/ Law,  117-1.%. 
flee  Index  te  Netee  Preeedlnip. 


CLERKS. 

L  Of  United  States  Court. 
II.  Of  Stat£  Court. 

Claim  of,  see  Claims,  2. 

Who  are,  see  Corporations,  810. 

Embezzlement  by,  see  Embkzzlement,  2,  3. 

Garnishment  of,  see  Garnishmbnt,  16,  17. 

Indictment  of,  for  Illegal  Registratiun,  >ec 
Indiotmbnt,  bto.,  So. 

Of  Insurance  Agents,  see  Insurance,  18-20. 

Sale  of  Liquors  by,  see  Intoxioating  Li- 
quors, 86-88. 

Notice  to,  see  Notice,  87. 

Of  Board  of  Canvassers,  see  Yotsrs  and 
Elections,  114, 115. 


I.  Op  United  States  Court. 

1.  In  determining  the  number  of  folios  in  a 
final  record,  eacb  separate  and  distinct  order, 
notice,  or  other  paper  is  to  be  counted  sepa- 
rately according  to  the  rule  prescribed  in  U. 
6.  Rev.  Stat,  g  864;  and  the  aggregate  of  the 
fof'.os  so  found  is  the  number  oi  folios  in  the 
record.  Ennu  v.  United  States  (D.  C.  S.  D. 
Ga.)  87  Fed.  Rep.  470,  8:  889 

2.  Where  the  clerk  makes  the  copy  suU- 
poenas  orsuopoena  tickets,  and  furnishes  them 
to  the  marshal  for  service,  at  the  request  or  by 
the  acquiescence  of  the  district  attorney,  the 
clerk  is  entitled  to  charge  the  Government  for 
makmg  such  copies.  Id. 

8.  When  the  clerk  states  the  accounts  of 
jurors  and  witnesses,  tiding  their  afiidavits  as 
to  travel  and  attendance,  and  presents  the  ac- 
counts stated  in  a  report  to  the  court  for  its  ap- 
proval, he  is  entitled  to  the  fee  prescribed  by 
the  statute  "for  making  any  report."  The 
original  orders  signed  by  the  judge  should  be 
entered  of  record  and  placed  upon  file  by  the 
clerk:  and  he  is  entitled  to  a  fee  of  10  cents  for 
filing  each.  Id. 

4.  Where,  by  order  of  the  court,  the  clerk 
enters  upon  the  minutes,  as  memorial  services 
in  respect  to  the  late  Vice-President,  a  pro- 
ceeding in  court  of  official  character,  the  fee 
for  entering  is  properly  chargeable  to  the  gov- 
ernment. Id. 

5.  The  fees  of  the  clerk  for  entering  orders 
approving  accounts  of  marshals,  clerks,  attor- 
neys, commissioners,  etc. ,  as  required  by  the 
Act  of  Congress  of  February  22, 1875  (18  Stat, 
at  L.  388),  and  for  certifiea  copies  of  such  or- 
ders for  the  department,  are  properly  charge* 
able  against  the  United  States.  Id. 

6.  The  clerk  is  entitled  to  charge  for  tiling 
each  separate  paper  sent  up  by  commissioners 
nfter  hearing  in  criminal  cases,  and  for  filing 
each  separate  account  of  deputy  marshals,  be- 
ing the  vouchers  to  accounts  current  of  the 
marshal.  Id. 

7.  The  clerk  is  entitleil  to  a  docket  fee  for  a 
bearing  by  the  court  on  application  for  a  war- 
rant for  the  transportation  of  a  defendant  to 
another  district,  under  the  provisions  of  U.  S. 
Rev.  Stat,  g  1104.  Id. 

8.  An  attachment  agaiDst  a  defaulting  wit- 
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ne88  or  juror  for  cooteoapt  of  court  is  an  inde- 
pendent suit,  and  a  "cause"  for  which  a  dock- 
et fee  is  chargeable,  under  the  fee  bill.  The 
clerk  is  required  to  make  a  final  record  of  the 
proceedings  in  such  a  case.  Id, 

9.  The  offices  of  clerk  and  commissioner  are 
compatible.  A  person  who  holds  two  distinct 
compatible  offices  may  receive  the  compensa- 
tion of  each.  A  clerk  is  given  a  per  mem  fee 
"for  his  attendance"  at  a  session  of  the  court;  a 
commissioner  is  given  2k  per  diem  fee  'forbear- 
ing and  deciding," — services  clearly  distinct. 

Id. 

10.  Since  the  passage  of  the  Act  of  Congress 
of  March  8, 1887  (24  Stat,  at  L.  541).  it  is  not 
necessary  that  business  be  transacted  in  court 
to  entitle  the  clerk  to  his  per  diem;  it  is  suffi- 
cient if  the  court  be  opened  for  business  by  the 
judge.  Id. 

11.  Where  his  deputy  attends  a  session  of  the 
court,  the  clerk  is  entitled  to  2l per  diem  compen- 
sation for  such  attendance,  even  though  the 
clerk  has  received  a  per  diem  for  his  ipersonal 
attendance  at  a  session  of  the  court  at  another 
place.  Id. 

12.  A  clerk  of  a  circuit  or  district  court  of 
the  United  States  is  entitled  to  compensation 
for  revising  the  jury  box,  at  the  rate  of  $5  per 
day,  for  a  period  not  exceeding  three  days  for 
a  term  of  the  court;  also  to  chiu-ge  16  cents  per 
folio  for  recording  the  names,  residences,  etc., 
of  jurors,  on  a  record  which  he  is  required  to 
make  by  a  rule  of  court.  Id. 

13.  While  the  general  rule  is  otherwise, 
when  a  statute  is  silent  as  to  compensation,  if 
additional  labor  is  imposed  on  a  clerk,  not  in 
the  line  of  the  duties  ordinarily  appertaining 
to  such  an  office,  and  if  contemporaneous  con- 
struction of  the  statute  by  the  Attorney -General, 
and  analogous  provisions  of  other  statutes  sub- 
sequently passed,  indicate  an  intention  to  pay 
for  such  services,  the  officer  is  entitled  to  com- 
pensation. I(^. 

14.  The  affidavit  and  other  papers  to  show 
proper  proceeding  before  a  committing  ma- 
gistrate, in  compliance  with  the  constitutional 
provisions  in  respect  to  criminal  information, 
in  a  court  of  the  United  States,  should  be  en- 
tered en  the  record;  and  the  clerk  is  entitled  ^^ 
fees  for  making  such  entries.  Id. 

15.  The  fee  for  attaching  a  seal  to  certified 
copies  of  commitments  furnished  for  service 
on  a  jailer  by  a  clerk  is  properly  allowed.   Id. 

16.  A  clerk  of  a  court  of  the  United  States 
Is  entitled  to  fees  for  making  certified  copies 
of  writs  of  commitment  to  be  served  on  the 
jailer,  where  prisoners  are  committed  to  the  lo- 
cal jails  of  the  slate.  Id. 


II.  Op  Statb  Coitrt. 


17.  A  legislative  Act  repealing  in  toto  a  for- 
mer statutorv  provision  for  the  salary  of  an 
assistant  clerk  of  a  separate  orphans'  court,  ap- 
pointed by  the  clerk  of  such  court  pursuant  to 
authority  conferred  upon  him  by  the  State 
Constitution,  without  making  any  other  pro- 
vision for  his  salary,  is  unconstitutional  and 
voM.  its  effect  being  to  abolish  the  office  of  as- 
sistant clerk.    Beid  v.  SffwulUr,  128  Pa.  824, 

5:  617 


CLOUD  ON  TITUB. 

Injunction  to  Prevent,  see  iNxiTNCTioir,  41. 
Jury  Trial  as  to,  see  Trial,  22,  28. 

1.  Federal  courts  in  equity  have  oognizanoe 
of  bills  quia  Hmet^  although  complainant  i» 
not  in  possession,  if  the  local  Legislature  gives 
the  remedy  in  such  case,  unless  defendant 
would  be  entitled  to  a  iury  trial  according  to 
the  course  of  common  Jaw.  OraridBapids  ift 
I.  M.  Go.  V.  Spanou)  (C.  C.  W.  D.  Mich.)  3(V 
Fed.  Rep.  210,  1:  480 

2.  The  legal  owners  in  the  actual  possession 
of  land  can  maintain  a  suit  to  quiet  title  against 
adverse  claims  which  becloud  the  title  and  in- 
jure the  market  value  of  the  land.  Kincaid  v. 
McQfywan,  88  Ey.  91,  18:  88» 

8.  Possession  of  land  by  the  plaintiff  is  not 
necessary,  under  the  Washington  statutes,  in 
order  to  maintain  an  action  to  quiet  title. 
Wagner  v.  Law,  8  Wash.  500,  16:  784 

4.  A  suit  to  declare  a  deed  null  and  void  on 
the  ground  that  it  created  a  determinable 
fee  which  has  now  ceased  and  determined, 
but  that  rights  are  still  asserted  under  it  ad- 
versely to  the  plaintiff,  presents  a  proper  case 
for  the  removal  of  a  cloud  upon  title,  although 
it  involves  tiie  construction  of  the  deed,  t^ieget 
V.  Herbine,  148  Pa.  286,  15:  647 

5.  A  judgment  creditor  mav  maintain  a  suit 
in  eauity  to  have  the  lien  of  his  judgment  de- 
clared paramount  to  the  title  of  the  purchaser 
lat  a  sale  bv  tiie  administrator  of  the  judgment 
debtor,  where  such  sale  was  made  without 
imention  of  tiie  judgment,  since  a  motion  wovM 
not  remove  the  obstruction  to  the  enforcement 
of  the  judgment,  and  a  sale  upon  executios 
would  leave  such  purchaser's  claim  undeter- 
mined.    McAfee  v.  Beynolds,  180  Ind.  88, 

18:  811 

6.  The  power  of  a  court  of  equity  to  compel 
a  vendor  to  execute  another  deed  where  one 
has  been  lost,  so  as  to  clothe  the  purchaser 
with  the  record  title,  has  its  sanction  in  the 
general  jurisdiction  of  a  court  of  equity.  JSeni 
v.  St.  Mic/iaeVs  Church,  186  N.  Y.  10, 

18:  881 

7.  An  execution  purchaser  of  land  included 
in  an  assignment  for  careditora  which  is  void  on 
its  face  may  have  his  title  quieted  against  such 
assignment,  where  the  statute  at  the  time  of  the 
purchase  authorized  a  levy  on  lands  fraud- 
ulentiy  conveyed.  It  is  not  necessary  for  the 
judgment  creditor  to  seek  aid  in  equity  before 
the  sale.     HWv.  (TOonner,  88  Mich.  124, 

18:  68S 

8.  A  purchaser  of  land  on  execution  sale 
can  maintain  a  suit  to  set  aside  a  prior  convey- 
ance by  the  execution  debtor  which  is  fraudu- 
lent as  to  creditors;  and  the  judgment  creditor, 
by  becoming  a  purchaser  at  the  sale,  does  not 
waive  his  right  to  relief  in  equity.  Wagner 
v.  Law,  8  Wash.  600.  16s  784 
To  set  tas  deed  aside* 

9.  A  suit  to  set  aside  a  tax  sale  and  to  have 
the  tax  deed  declared  void  may  be  maintained 
by  a  mortgagee  of  the  land,  or  by  any  person 
who  can  show  such  an  interest  in  it  as  will  en* 
title  him  to  redeem  from  the  tax  sale.  MiUer 
V.  Cook.  185  111.  100,  10:  898 

10.  One  who  comes  into  a  court  of  equity 

See  Index  to  N<»tee  Preceding. 
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itkine  to  h»9e  a  tax  deed  set  aside  9M  a  doud 
upon  IMS  title  must  teoder  or  offer  to  pay  to 
the  bolder  of  the  certificate  of  purcbase  the 
tmount  of  the  lawful  and  valid  taxes  due  upon 
tbe  land,  toi^ether  with  the  interest  thereon. 

Id. 

11.  It  ia  error  for  the  court  to  fall  to  have 
tB  account  taken  of  the  taxes  actually  due  on 
the  land  and  to  decree  their  payment,  in  an  ac- 
tion brought  to  have  a  tax  d^d  set  aside  as  a 
doud  upon  tbe  title,  in  which  the  complainant 
offers  to  pay  the  sum  equitably  due.  Id, 
Effeet  of  Mverse  possession. 

12.  An  action  to  quiet  title  may  be  main- 
tained  although  founds  simply  on  a  title  by 
prescription  arising  from  ten  years'  adverse 
possession  of  the  land.  Cramer  ▼.  CUno^  81 
Iowa,  255,  9:  778 

18.  When  possession  has  been  taken  of  vacant 
land,  after  payment  of  taxes  for  seven  years 
under  color  of  title,  another  person,  having 
notice  of  such  reduction  to  possession,  has  no 
right,  although  claiming  title,  to  take  posses- 
don  except  by  due  legal  procedure;  and  if  he 
takes  possession  by  any  other  means,  he  is  a 
mere  trespasser,  and  has  no  standing  to  main- 
tain a  suit  to  quiet  title.  Ooffe  v.  Bampton 
1^111.87,  8:612 

14.1n  an  action  to  quiet  title,  where  the  validity 
of  the  plaintiff's  claim  depends  on  the  question 
of  notice  of  the  rights  of  the  defendants,  being 
a  pterf  ect  title  if  he  had  no  notice,  but  not  vaf 
id  if  he  had  notice,  the  question  whether  de- 
fendants are  barred  by  statute  from  setting  up 
their  claim  to  the  property  is  Immaterial.  San- 
daU  T.  Duff,  79  Cal.  128,  8:  764 

Crom-bill. 

15.  A  crofiS-biU  in  a  suit  to  remove  a  cloud 
from  title  will  not  be  dismissed  because  defend- 
ant denies  the  title  to  have  been  in  the  person 
under  whom  both  parties  claim,  at  the  time  of 
the  levy  of  a  writ  of  attachment  under  which 
plaintiff  daims,  where  this  denial  is  qualified 
and  explained  by  allegations  showing  that  a 
conTeyaace  canceled  at  suit  of  defendant  wa:, 
tbe  foundation  of  the  denial.  Wat  v.  Peoples 
Bank,  67  Miss.  729,  8:  727 

16.  Relief  will  not  be  denied  on  a  cross-bill 
in  a  suit  to  remove  a  doud  on  title,  because 
defendant  shows  a  perfect  title  on  which  he 
might  maintain  ejectment.  Id 


CLUBS. 

Expulsion  of  Members,  see  Assooiationb,  17- 

20. 
Mandamus  to  ReinstiCte  Member,   see  Mas- 

DAM cs,  78. 
Levy  on  Stock  in,  see  Levy  akd  Sbizusb,  3. 
Tax  on,  see  Taxes,  94. 

1.  An  incorxMrated  social  club  is  not  engaged 
in  trade  or  carrying  on  business  within  the 
meaning  of  statutes  concerning  licenses.  State 
V.  Boiton  Club,  45  La.  Ann.  585,        20:  186 

3.  The  violation  by  an  incorporated  social 
club,  of  a  law  forbidding  the  sale  of  intoxicat- 
ing liquors,  is  such  an  abuse  and  misuse  of  its 
charter  powers  and  franchises  as  to  furnish 
l^al  cause  for  the  annulment  of  its  charter. 

laJez  to  N<»te8  Pi*eoediiif  • 


State  V.  Boston  Social,  L.  d  M.  Club,  73  Md. 
97,  10:  64 

As  to  Liability  for  Bale  of  Liquors,  see  also 

LSTOZICATING  LlQUOUS,   29-85. 


COAL. 

Action  for  Removal  of,  from  Bed  of  Street, 
see  Action  ob  Suit,  15. 

Right  to  Mine,  see  Mines,  6-9. 

Taxation  of,  see  Taxes,  81.  82. 

Illegal  Combination  of  Prouucersof,  see  Con- 
spiracy, 11. 


COAL  CARS. 

Lien  for,  see  Liens,  89. 


COAL    HOLE. 

Under  Sidewalk,  see  Highways,  132,  188. 


CODE. 

As  to  Form  of  Action  under,  see  AcTioii  on 

Suit,  55. 
Receiver  of,  see  Recetvbrs.  7. 
Property  in  Secrets  in,  see  Seckets. 


COEXECUTORS. 


See  Executors  and  Administrators,  88-41. 


COLLATERAL  ATTACK. 

On  Judgments,  see  Judgment,  45-58. 


COLLATERAL-INHERITANCE 


See  Taxes,  V. 


COLLECTION  AGENCY. 

See  CoMMBiiciAL  Agency. 


COLLEGES. 


Aid  to  Sectarian  College,  see  Appropria- 
tions, 20-22. 

Validity  of  Statute  as  to  Trustees,  see 
Statutes,  31. 

Tax  on,  see  Taxes,  61,  88.  90. 

1.  No  power  to  confer  the  degree  of  M.  D., 
or  any  other  degree,  is  given  by  a  general  law 
authorizing  incorporation  for  the  purpose  of 
maintaining  a  literary  and  scientific  institu* 
tion.     Townehend  v.  Gray,  62  Vt.  378, 

8:  118 
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9.  Thp  provisions  of  the  New  York  Revised 
Statutes  as  to  the  incorporatioa  of  colleges  are 
Dot  restricted  to  colle/sres  incorporated  oy  the 
Regents  of  the  University  of  the  State,  hut  ap- 
ply also,  except  as  otherwise  provided,  to  col- 
leges created  hy  special  charters.  Se  Mo- 
Grate's  HJstate,  lllJS.  Y.  66,  2:  887 

3.  An  agreement  made  Aug.  4,  1866,  be- 
tween the  State  of  New  York,  through  the 
commissioners  of  the  land  office  acting  under 
and  bv  virtue  of  N.  Y.  Laws  1866,  chap.  481, 
and  Ezra  Cornell,  for  the  sale  to  the  latter  of 
the  agricultural  land  scrip  held  bv  the  State, 
must  be  construed  to  make  such  sale  at  80  cents 
per  acre,  with  an  additional  80  cents  if  so  much 
should  be  thereafter  realized  on  the  sale  by  the 
vendee;  and  the  fact  that  he  agreed  to  pay  his 
profits,  if  any  were  realized,  into  the  treasury 
of  the  State  as  the  property  of  Cornell  Univer- 
sity, does  not  make  such  profits  any  portion  of 
the  purchase  price  of  the  scrip.  Tlicae  profits 
which  he  hoped  to  realize,  and  which  were  en- 
tirelv  speculative,  were  paid  over,  not  as  a  debt 
to  the  State,  but  as  a  gift  of  his  own  to  the 
university.  Id. 

4.  Section  5  of  the  charter  of  Cornell  Uni- 
versity, which  provides  that  "the  corporation 
hereby  created  may  hold  real  and  personal 
property  not  exceeding  $8,000,000  in  the  ag- 
gregate," givQs  the  measure  of  the  power  of 
the  university  to  take,  as  well  as  to  hold,  real 
property.  It  cannot  be  held  that,  while  the 
power  of  a  college,  ^ven  Inr  1  N.  Y.  Rev. 
Stat.  460,  "to  take  and  hold  by  gift,  grant,  or 
devise  any  real  or  personal  property  the  in- 
come or  revenue  of  which  shall  not  exceed  (he 
value  of  $25,000,"  is  enlarged  in  respect  to 
the  power  to  bold  property,  the  power  to  take 
is  thereby  left  unlimited.  Id, 

6.  A  contract  by  the  board  of  education 
of  Dakota  Territory,  in  1887,  for  the  instruo- 
tion  in  methods  of  teaching  of  a  class  of  stu- 
dents in  a  sectarian  institution,  was  not  author- 
ized by  law  for  any  definite  term,  and  was 
therefore  abrogated  by  a  repeal  of  the  law 
under  which  the  contract  was  made.  8j/nod 
of  Dakota  v.  State  (S.  D.)  14:  418 
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Bee  Shipping,  8,  9. 


COLLUSION. 

In  Judgment,  see  Judgment,  29. 

To  Bar  Divorce,  see  Husband  and  Wifb,  141. 


COLOR  OF  TITLE. 

See  Adverse  Possession,  18-15. 


COLT. 

Insurance  of,  see  Insurance,  77. 
Conclusiveness  of  Judgnienl  as  to  Ownership 
of,  see  Judgment,  56. 


COLUMBIAN  EXPOSITION* 

See  Appeopriations,  17-19. 
Judicial  Notice  of,  8«?e  E\'idence,  7. 


COMITY. 

See  Conflict  of  Laws,  51,  52,  54. 


COMMERCE. 

I.  State  and  Federal  Power  Genbrallt 

II.  Regulating  Carriers  and  Tsanbpor- 
tation.  ' 

III.  Limiting  Exports  from  State. 

IV.  Sales  of  Goods;  License  Laws. 

a.  In  OeneraL 

b.  In  Original  Packoffes. 

c.  Sales  by  Peddlers, 

d.  Sales  by  Drummers  and  by  Sample. 

Violation  of  Interstate  Commerce  Law  by 
Agent,  see  Cabribrs,  804.  896. 

Indictment  for  Violating  Interstate  Commerce 
Law,  see  Indictment,  etc.,  44-48. 

For  Powers  of  Interstate  Commerce  Commis- 
sion, see  Interstate  Commerce  Commis- 
sion. 

Tax  as  Affecting,  see  Taxbb,  70-^7. 


I.  Stats  and  Federal  Power  Generally. 

1.  The  purpose  of  an  Act  of  Congress  re- 
lating to  commerce  being  legitimate  and  war- 
ranto by  the  Constitution,  it  is  wholly  imma- 
terial to  the  consideration  of  the  Talidity  of  ita 
action  that  somewhere  it  has  a  casual  or  con- 
tingent effect  upon  the  domain  of  state  tesisla- 
tion.  Lawtony.  Comer{I>,C.  S.  D.Ga.)40Fed. 
Rep.  480,  7:  66 

2.  The  business  of  insurance  as  ordinarily 
conducted  by  insurance  companies  organized 
under  the  legislation  of  other  states  is  not 
interstate  commerce  so  as  to  he  exempt  from 
state  legislation  as  to  combination  by  insurance 
companies  to  control  rates.  SUtU  t.  Phif^ps 
50  Kan.  609,  *  18:  667 
Navteable  waters. 

8.  The  improvement  under  state  autnor- 
ity  of  a  river  oonstituthiff  a  navinblc  water 
of  the  United  States,  but  Tying  en^ly  within 
a  state,  is  not  an  improper  interference  with 
interstate  or  foreign  commerce,  so  long  as  the 
free  navigation  of  the  river  is  not  impaired,  or 
any  system  provided  for  its  improvement  by 
the  United  States  is  not  interfered  with. 
Stockton  V.  PmoeU,  29  Fla.  1,  18;  48 

4.  The  power  to  regulate  commerce  among  the 
several  States  comprehends  the  power  to  reg- 
ulate the  navigable  waters  of  the  United  States 
on  which  such  commerce  may  be  or  is  carried; 
and  to  this  end  Congress  may  make  any  reg- 
ulation concerning  such  navigation,  includ- 
ing the  vessels  engaged  therein,  as  may  be  ne- 
cessary and  proper  to  secure  and  maintain  the 
safety  and  convenience  of  the  waterway;  which 
regulations  are  as  applicable  to  vessels  engaged 
only  in  intrastate  commerce  thereon  aa  to  those 
engaged  in  interstate  commerce.  The  City  of 
Bee  Index  to  Notes  Vrecedkng. 
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Salmn  (D.  C.  D,  Or.)  2  Inters.  Com.  Rep.  418, 
13  Sawy.  607,  614.  8:  880 


II.  Rbgitlating  .  Carkibiis  and  Transpor- 
tation. 

5.  A  state  statute  regulating  the  rights  of 
carriers  and  declaring  what  rates  shall  be  re- 
garded as  extortionate  does  not  apply  to  the 
case  of  interstate  shipments.    Mobile  d  0,  B, 
Co.  V.  Dimvkes,  94  Ala.  181,  17:  118 

6.  Where  a  railroad  company,  incorporat- 
<)d  under  the  laws,of  Ohio  misuses  a  franchise, 
privilege,  or  right  conferred  upon  it,  or  claims 
the  right  to  exercise,  or  has  exercised,  "a  fran- 
chise, privilege,  or  right  in  contravention  of 
law,**  the  supreme  court  has  jurisdiction  to  in- 
quire into  and  correct  the  mischief,  though  the 
corporation  may  be  engaged  in  interstate  com- 
merce, and  the  misuser  or  usurpation  to  be  cor- 
rected relate  to  and  concern  that  traffic.  State. 
Kohler,  v.  Cindnnuti,  W.  d  B.  R.  Co.  47 
Ohio  St.  130,  7:819 

7.  A  state  statute  providing  a  penalty  for 
the  refusal  of  a  railroad  company  to  deliver 
freight  on  payment  or  tender  of  the  charges 
due  as  shown  by  the  bill  of  lading  is  not  m- 
valiii  as  a  regulation  of  commerce.  Dioyer 
V.  Qvif,  C,  dkS.  F,R  Co.  75  Tex.  572,  7:  478 

8.  A  state  statute  compelling  the  ship- 
ment of  freight  within  a  certain  time  after 
delivery,  under  a  penalty  for  default,  is  not 
an  nnconstitutional  reigulation  of  interstate 
commerce  as  to  freight  ^r  shipment  out  of  the 
State,  as  it  does  not  tend  to  trammel  or  ob- 
struct, but  to  expedite,  such  commerce.  Bagg 
V.  Wilmington,  C,  db  A.  B.  Co,  m  K  O.  279, 

14:  MB 
Cam;  mnnhkg  of  trains. 

9.  A  state  statute  compelling  railroad 
companies  to  furnish  double-decked  cars  for 
sheep,  under  a  penalty  for  failure  to  do  so,  and 
limiting  the  price  per  carload,  is  void  as  an 
attempted  regulation  of  commerce,  when  ap- 
olied  to  interstate  shipments.  Stanley  v.  HV7. 
b(uh,  St.  L.  db  P.  R.  Co,  100  Mo.  485,  8:  549 

10.  A  state  statute  prohibiting  freight  trains 
running  on  Sunday  between  sunrise  and  sunset, 
«xcept  with  livestock  or  perishable  freight,  or 
to  complete  a  trip  which  can  he  finished  before 
9  A.  M.,  is  invalid  as  a  regulation  of  commerce, 
so  far  as  it  applies  to  interstate  freight  trains. 
Norfolk  AW.KCo.v.  Com.  88  Va.  95, 

18:  107 

11.  A  law  requiring  all  regular  passenger 
trains  to  stop  at  county  seats  does  not  consti- 
tute a  regulation  of  interstate  commerce,  even 
as  to  a  train  which  runs  to  another  state  and 
carries  United  States  mail.  Illinois  C,  R.  Co,v, 
People,  143  111.  434,  19:  1 19 

12.  A  state  statute  requiring  railroad  com- 
panies to  report,  at  each  station  at  which  there 
w  a  telegraph  office,  whether  trains  are  on  time 
or  not,  is  not  a  regulation  of  interstate  com- 
merce, although  the  information  to  be  noted 
must  he  received  from  an  agent  in  another 
state,  through  the  agency  of  a  telegraph  com- 
pany engaged  in  interstate  commerce.  State 
V.  TMiana  <fe  I.  S.  B,  Co.  138  Ind.  69, 

18:  508 

13.  Making  a  railroad  company  liable  for 

L.  R,  A.  Dig. 


fires  set  by  its  engines  or  on  its  right  of  way  is 
not  a  regulation  of  commerce  amonf  the 
states.  McCandless  v.  Biehmond  <&  D.  K,  Co, 
38  S.  C.  103,  18:  440 

Of  persons. 

14.  Transportation  of  persons  is  as  much 
commerce  as  transportation  of  property. 
Loimville,  JST.  0,  d  T.  B.  Co.  v.  State,  2  Inters. 
Com.  Rep.  615,  66  Mi«»s.  662,  5:  188 

15.  The  Mississippi  statute  of  1888,  requiring 
rStfam  railroads  to  provide  equal  but  separate 
'ftccommodationsfor  the  different  races,  by  pro- 
viding two  or  more  cars  for  each  train,  or  by 
dividing  the  cars  by  partition,  is  not  invalid  as 
a  regulation  of  interstate  commerce,  as  it  refers 
only  to  the  carriage  of  passengers  to  points 
within  the  state.  Id. 

See  also  Carriers,  344,  345;   Civil  Rights, 
6-9. 

16.  A  state  statute  requiring  a  earner  who 
brings  into  the  State  a  person  not  having  a  set- 
tlement therein,  to  remove  him  from  the  State, 
upi  n  request  of  the  proper  officers,  if  he  falls 
into  distress  within  a  year,  or  to  be  liable  for 
hi.'^  support,— is  an  unconstitutional  regulation 
of  commerce.     Bangot'  v.  Smith ,  83  >Ie.  422, 

18:  686 

17.  A  state  statute  making  railroad  tickets 
good  for  six  years,  and  giving  the  holder  of 
one  the  right  to  stop  off  at  as  many  stopping 
places  as  he  pleases  before  reaehing  his  deso- 
nation,  cannot,  in  view  of  the  power  of  Con- 
gress over  commerce,  be  applied,  eontrai^  to 

I  their  terms,  to  tickets  sold  ^yend  the  Hmatsof 
the  state  and  entitling  their  holders  to  passage 
from  a  point  in  a  foreign  state  or  country  to 
one  in  the  state  whicn  enacted  the  statute. 
Lafcmer  v.  Grand  Irank  B.  Oo.  84  Me.  286. 

17:  111 
Of  oil  and  sas. 

18.  Nuturaigas  is  as  much  an  article  of  com- 
merce as  any  otlier  product  of  the  earth. 
Staie,  Coi'win^  v.  Indiana  A  0,  0,  G,  A  Min. 
Co.  120  Ind.  575,  6:  579 

19.  The  Indiana  Act  of  March  9, 1889,  pro- 
viding that  it  shall  be  unlawful  for  any  person, 
natural  or  artificial,  to  conduct  naturid  gas  out 
of  the  State,  violates  the  provision  of  the  Fed- 
eral Constitution  against  the  regulation  by 
states  of  interstate  commerce.  Id. 

20.  State  regulation  of  the  pressure  of  nat- 
ural gas  transported  in  pipes  within  the  State, 
which  operates  upon  all  alike,  is  not  an  unlaw- 
ful regulation  of  interstate  commerce.  Jami- 
eson  V.  Indiana  Natural  Gas  db  0.  Co.  (Ind.) 
128  Ind.  555,  18:  658 

21.  Limiting  the  right  of  eminent  domain  in 
case  of  oil  and  gas  companies  to  those  engaged 
in  supplying  customers  within  the  state  is  not 
an  interference  with  interstate  commerce. 
Consumers  Gas  Trust  Co.  v.  Earless,  131  Ind. 
446,  15:  505 
when  transportation  is  interstate. 

22.  Where  transportation  of  goods  destined 
for  a  point  without  tiie  state  has  been  actual- 
ly begun,  temporary  stoppage  within  the 
state,  without  the  intention  of  abandoning  the 
original  movement  (which  movement  is  ulti- 
mately completed),  will  not  deprive  the  I lans- 
portation  of  the  character  of  interstate  com- 
merce. Delmoare  &  H.  Canal  Co.  v.  Com. 
(Pa.)  2  Inters.  Com.  Rep.  222  (Not  to  be 
Rep.),  1:  838 
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28.  Shipments  be  ween  points  within  the  same 
state  do  not  constitute  interstate  commerce  be- 
cause made  on  a  railroad  which  runs  for  part 
of  the  trip  in  another  state.  CfampbeU  y.  Uki' 
cago,  M.  tfc  at.  r.  u.  (Jo,  (Iowa)  17:  448 

1^.  The  Railroad  and  Wareiiouse  Commis- 
sion of  Minnesota  has  no  authority  to  prescribe 
rates  for  transportation  by  common  carriers  in 
anoUier  State.  It  cannot  fix  the  rates  for  car 
riage  between  two  points  within  Minnesota, 
over  a  route  extending  across  a  neighboring 
State.  Such  power  is  vested  exclusively  in 
Congress.  State.  Railroad  <§  W,  Oommimon 
V.  Chicago,  St,  P.  M.  &  0.  R.  Co.  2  Inters. 
Com.  Rep.  519,  40  Minn.  267,  3:  838 

25.  A  shipment  is  not  within  the  provisions 
of  a  statute  forbidding  carriers  within  the  state 
to  limit  their  common-law  liability,  where  the 
contract  provides  for  the  carrying  of  the  goods 
to  a  foreign  port  by  means  of  the  carrier's  own 
line,  its  connecting  lines  in  another  state,  and 
an  ocean  steamship  company.  Miss&uri  P.  R. 
Co.  V.  Sf^mod,  84  Tex.  125,  17:  643 

26.  The  state  of  Texas  has  the  right  to  pro- 
hibit and  interfere  with  a  contract  in  restraint 
of  competition,  some  of  the  parties  to  which 
are  corporations  created  by  the  state,  although 
it  regulates  charges  upon  freight  carried  to 
and  fro  between  Texas  and  other  states.  The 
agreement,  being  illegal  as  to  some,  is  illegal 
as  to  all.  Qnlf,  C.  d-  S.  F,  R.  Co,  v.  StaU, 
2  Inters.  Com.  Rep.  335,  72  Tex.  404, 

1:  849 

27.  When  a  carrier  ceases  to  be  a  carrier 
and  becomes  a  warehouseman,  he  cannot  be 
protected  as  a  carrier  by  the  constitutional 
provisions  as  to  regulations  of  commerce. 
State  V.  Creeden,  78  Iowa,  556,  7:  296 


III.  Limiting  Export^  prom  State. 

28.  A  statute  prohibiting  the  exportation  of 
fish  from  a  Territory  is  unconstitutional  as  a 
regulation  of  commerce.  Territory  v.  Emm, 
'2  Id.  634,  7:  288 

29.  A  statute  prohibiting  the  shipment  out  of 
the  state  of  oysters  taken  in  the  waters  of  the 
state,  while  they  are  in  shells,  and  also  prohib- 
iting the  taking'  of  such  oysters  by  any  person 
who  is  not  a  resident  of  the  state,  is  not  un- 
constitutional as  a  regulation  of  interstate 
commerce.  State  v.  Ilairub  (Ala.)  4  Inters. 
Com.  Rep.  99,  16:  761 

30.  A  state  statute  prohibiting  game  birds  to 
be  killed  for  the  purpose  of  conveymg  them  out 
of  the  Slate  is  not  an  unlawful  interference 
with  interstate  commerce.  State  v.  Geer 
CI  Conn.  144,  13:  804 


IV.  Sales  of  Goods;  Licbnse  Laws. 

a.  In  General, 

31.  A  contraet  by  which  a  resident  of  a  state 
agrees  with  a  foreign  corporation  to  canvass 
certain  territory  for  the  sale  of  its  sewing- 
machines,  which  the  corpoiation  thereby  agrees 
to  sell  to  him  on  credit,  and  a  bond  given  to 
secure  payment  to  the  corporation  of  any  sum 
that  may  become  due  under  such  contract, 
constitute  a  part  of  the  interstate  commerce 
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carried  on  by  the  sale  of  such  sewing-machfases 
in  accordance  with  said  contract,  and  there- 
fore  cannot  be  affected  bv  a  state  statute  pro- 
hibiting business  within  the  state  by  a  foreign 
corporation  which  has  not  complied  with  cer- 
tain requirements,  such  as  filipg  a  certificate  ta 
designate  an  agent  on  whom  process  may 
be  served.  Qunn  v.  White  Semng-Maeh.  Oo^ 
57  Ark.  24,  18:  206 

Intojucartinf^  liqaors. 

98.  The  NiBw  Hampshire  statute  making  it  an 
offense  for  a  person  to  solicit  or  take  orders  tat 
spirituous  liquors  in  the  State,  to  be  delivered  at 
a  place  without  the  State,  knowing  or  having 
reasonable  cause  to  believe  t)iat  if  so  deliverea 
the  same  will  be  transported  into  the  State  and 
sold  in  violation  of  law, — is  not  void  as  a  state 
regulation  of  commerce.  Lang  v.  Lynch  (C. 
C.  D.  N.  H.)  38  Fed.  Rep.  489,  4:  881 

33.  The  police  power  of  the  state  to  regulate 
the  sale  of  liquors  transported  from  another 
state  does  not  infringe  on  the  power  dele- 
gated to  Congress  to  regulate  interstate  com- 
merce. State  V.  Fiilker,  48  Kan.  237,  7:  183 
But  see  next  case. 

34.  Intoxicating  liquors  transported  from 
one  State  cannot  be  sold  within  a  State  for  uses 
forbidden  by  its  laws,  although  the  transport 
tation  itself  cannot  be  prevented  by  such  Stato. 
State  V.  Creeden,  78  Iowa,  556,  7:  206 
[Overruled  by  Leisj/v.  Hardin,  135  U.  8.  100, 
34  L.  ed.  128,  but  made  a  correct  statement 
of  the  law  by  tlie  Act  of  Congress  of  Aug.  8, 
1890,  known  as  the  Wilson  Bill,] 


b.  In  Original  Packages. 


35.  A  statute  prohibiting  the  sale  of 
seed  unless  the  year  in  which  it  is  grown  is 
plainly  marked  on  each  package,  except  on  a 
sale  of  seed  in  open  bulk  by  farmers  to  other 
farmers  or  gardeners,  is  void  as  to  seed  brought 
from  another  state  and  sold  in  original  pack- 
ages. Re  Sanders  (C.  C.  E.  D.  N.  C.)  52  Fed. 
Rep.  802,  18:  540 
Oleomarg^arine. 

36.  The  sale  of  oleomargarine  in  original 
packages  as  imported  from  another  state 
cannot  be  prohibited  or  interfered  with  by 
state  statute.  Re  Gooch  (C.  C.  D.  Minn.)  44 
Fed.  Rep.  276,  10:  880 

37.  A  statute  prohibiting  the  manufacture, 
sale,  or  offer  for  sale,  of  any  article  in  immi- 
tation  of  yellow  butter,  but  providing  that  it 
shall  not  prohibit  the  sale  of  oleomargarine  in 
its  real  character,  free  from  anythmg  that 
looks  like  butter,  is  not  void  as  a  regulation 
of  commerce,  even  as  applied  to  the  sale  of 
oleomargarine  in  the  original  packages  in  which 
it  was  brought  from  another  state.  Com.  v. 
Huntley,  156  Mass.  236,  15:  889 
Intoxicating  liquors. 

38.  Intoxicatmg  liquors  transported  from  an- 
other state  to  a  point  in  Kansas  are  subject  to 
the  laws  of  Kansas  relating  to  the  sale  and  dis- 
position of  such  property,  and  they  cannot  be 
sold  at  the  place  of  destination  in  the  original 
packages  or  other  form,  except  as  the  laws  of 
tlie  state  prescribe.  State  v.  Fulker^  43  Kan. 
237,  7:  183 

39. Intoxicating  liquors  purchased  in  another 
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Bttte,  wben  dellTered  to  tue  purcbaser,  inougn 
remaiDinff  in  the  original  packages,  become  at 
once  SDbiect  to  tbe  laws  of  tbe  State  wbere 
they  are  delivered;  and  tbe  owner  baa  no  riebt 
to  use  or  dispose  of  tbem  in  a  manner  differ- 
ent from  tbat  prescribed  by  tbe  laws  of  tbe 
mate  for  tbe  sale  or  use  of  sucb  property  £en- 
erally.  Collins  v.  Bills,  77  Iowa,  181,  8:1 10 
[The  decisions  contained  in  tbe  two  preced- 
ing paragraphs  are  overruled  by  tbe  case  of 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128, 
bi|L nevertheless  state  the  law  as  it  is  now,by 
viitue  of  tbe  subsequent  Act  of  Congress  of 
Auc.  8,  1890,  known  as  tbe  Wilson  Bill.] 

40.  Where  intoxicating  liquors  are  imported 
in  small  bottles,  each  bottle  boin^  wrapped  in 
s  separate  paper,  in  which  condition  they  were 
delivered  to  the  carrier,  who,  for  the  purpose 
of  facilitating  transportation,  placed  tbe  bot- 
tles in  boxes  furnished  by  himself,  the  bottles 
will  conatitata  the  original  packa/ce.  Keith  v. 
StaU,  91  Ala.  2.  10:  480 

41.  Where  intoxicating  liquors  are  imported  in 
nnall  bottles,  each  of  which  is  wrapped  in  pa- 
per, and  labeled  "Original  Package,"  tbe  bot- 
tles being  packed  by  the  shipper,  for  the  pur- 
pose of  facilitating  tbe  shipment,  in  an  open 
box,  marked  with  the  number  and  size  of 
tbe  bottles  contained  therein, — tbe  box,  and 
not  the  bottle,  is  the  original  package.       Id. 

42.  When  bottles  of  whiskey  or  beer  arc  each 
ftealed  up  in  a  paper  wrapper,  and  closely 
packed  together  in  uncovered  wooden  boxes 
furnished  by  tbe  importer,  and  these  wooden 
boxes  are  marked  to  the  address  of  the  agents, 
and  shipped  from  one  State  to  another,  tbe 
wooden  boxes,  and  not  the  bottles,  constitute 
the  oriffinal  package,  within  the  meaning  of 
the  decision  of  the  Supreme  Court  of  the  Unit- 
ed States.    StaU  v.  Chapman^  1  S.  D.  414, 

10:  482 

48.  A  sale  of  tbe  contents  merely  of  the 
packages  in  wbich  liquor  was  imported  into 
the  state,  the  purchaser  being  required  to  open 
them  and  empty  the  liquor  into  glasses  fur- 
nished by  tbe  seller,  is  not  a  sale  by  original 
packages,  exempt  as  interstate  commerce  from 
the  operation  of  state  laws  regulating  the  sale 
of  intoxicating  liquors.  H^kins  v.  Leicii 
b4  Iowa,  090,  16:  897 

44.  An  importer  of  liquors  into  any  state 
cannot  be  restrained  by  tbe  courts  of  that  State 
from  selling  tbem,  so  long  as  they  are  sold  in 
the  unbroken  packages  in  which  they  existed 
daring  their  transportation;  and  such  sale  can, 
under  the  authority  of  tbe  decision  of  the  Su- 
preme Court  of  the  United  States  in  Letsy  v. 
Hardin  (185  U.  S.  100,  84  L.  ed.  128,  10  Sup. 
Ct,  Rep.  681),  be  made  without  regard  to  the 
size  of  the  packages  or  of  the  laws  of  the  state 
into  which  such  liquors  are  imported.  A^tate, 
Cochran,  v.  Winters,  44  Kan.  723,     10:  616 

45.  A  state  prohibitory  law,  under  tbe  de- 
cmon  in  Leisy  v.  Hardin,  remains  in  full  force 
except  so  far  as  it  was  declared  inapplicable  as 
to  imported  intoxicating  liquors  while  remain- 
ing in'  Uie  original  packages,  and  therefore, 
uMer  the  Wilson  Bill,  making  such  liquors 
subject  to  tbe  laws  of  the  State  upon  their  ar- 
rival,  no  re-enactment  of  tbe  statute  is  neces- 
sary in  order  to  give  it  effect  as  to  sucb  im- 
ported liquors.  Re  Van  Vliet  (C.  C.  E.  I). 
Ark,)  48  Fed.  Rep.  761,  10:  451 ;  i20  Spickler 
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(C.  C.  S.  D.  Iowa)  43  Fed.  Rep.  653,  10:  446, 
Contra,  Be  Rahrer  (C.  C.  D.  Kan.)  43  Fed. 
Hep.  556,  10:  444 

46.  A  state  law  may  make  a  sale  of  liquors 
to  a  person  of  known  intemperate  habits  a 
criminal  offense,  although  tbe  liquors  are  sold 
in  the  original  {Mickages  in  which  they  are  im- 
ported from  another  state.  Com.  v.  Zelt,  ltf8 
Pa.  615,  11:602 

c.  Sales  by  Peddiers, 

47.  A  state  statute  prohibiting  the  sale  of 
goods  by  hawkers  or  peddlers  is  not  void  as  a 
regulation  of  commerce,  where  there  is  no  dis- 
crimination against  nonresidents  or  goods  from 
out  of  tbe  state.  Com.  v.  Gardner,  133  Pa. 
284,  7:  666 

48.  Requiring  a  license  tax  of  peddlera  is 
not  a  regulation  of  interstate  commerce  be- 
cause the  goods  sold  belonged  to  a  citizen  of 
another  State,  if  they  are  carried  by  the  ped- 
dler and  delivered  as  they  are  sold.  State  v. 
Emert,  103  Mo.  241,  11:  219;  i26  Wilson,  8 
Mackey,  841,  12:  624 

49.  Tbat  clause  of  W.  Va.  Code,  chap.  32, 
§  2,  as  amended  by  W.Va,  Acts  1885,  chap.  17, 
which  reads,  *'Nor  shall  any  agent  traveling 
with  one  or  more  horses  sell  any  lightning- 
rod,  sewing-machine,  or  organ,  or  other  muu- 
cal  instrument,  without  a  State  license  there- 
for," is  not  unconstitutional  as  applied  to  such 
agents  selling  Singer  sewing-machines  manu- 
factured ouUide  of  that  State.  State  v.  Hieh- 
ardSy  82  W.  Vs.  MS,  a:  705 

50.  Small  packages  of  goods  sold  from  house 
to  house  have  lost  their  distinctive  character  of 
imports,  where  wholesale  packages  have  been 
sold  by  an  agent,  for  each  of  which  he  crc^iits 
tbe  purchaser  with  tbe  retail  price  of  one  of 
the  small  packages  therein  contained,  and  then 
sells  these  as  an  advertisement  for  the  pur- 
chasers, if  these  small  packages  are  either 
taken  from  the  packages  sold  at  wholesale,  or 
are  shipped  in  a  larger  package  directly  to  the 
agent.    Be  Wilson,  8  Mackey,  841,     12:  6^4 

51.  A  tax  on  the  privilege  of  selling  fer- 
tilizers is  a  tax  on  the  fertilizers  and  therefore 
invalid,  so  far  as  it  relates  to  fertilizers  brought 
from  other  States,  being  a  tax  on  interstate 
commerce;  and  it  is  immaterial  that  no  dia- 
crimination  is  made  in  favor  or  against  the 
products  of  other  States.  American  Fertiliih 
ing  Co.  v.  North  Carolina  Board  of  Agriculture 
(C.  C.  E.  D.  N.  C.)  43  Fed.  Rep.*  600, 

11:  179 
52.  A  state  tax  on  the  business  of  buying  and 
selling  "futures"  is  not  a  tax  on  interstate  eom- 
merce,  although  the  business  is  carried  on  by 
the  agent  of  a  citizen  of  another  State  who  so- 
licits orders  within  the  State  imposing  the  tax, 
to  be  executed  out  of  it.  Alexander  v.  SUUe 
86  Ga.  246,  10:  859 

58.  Even  if  a  statute  imposing  a  license  fee 
for  tbe  privilege  of  buying  certain  produce  in 
a  particular  county  to  bie  shipped  out  of  it  might 
be  held  void  as  an  interference  with  interstate 
commerce  so  far  as  it  applies  to  produce  pur- 
chased to  be  shipi)ed  out  of  the  State,  it  is 
valid  in  its  application  to  produce  intended  for 
shipment  to  places  within  tbe  State.  Boiher- 
mel  V.  Mey&rle,  136  Pa.  250,  9:  866 

54.  Tbe  exaction  of  a  license  fee  for  the 
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privilege  of  purcbasiDg  gooda  to  be  shippea  ui 
another  State  to  Dot  uDconstitutional  as  a  tax 
upon  interstate  commerce,  since  at  most  it  is 
•imply  a  tax  on  the  goods  at  the  time  of  their 

SuTchase,  at  which  time  they  are  subject  to 
tate  taxation,  and  so  remain  until  the  business 
^f  transDortation    has   actually  commenced. 

Id. 

d.  Scdes  by  Di-ummen  and  by  S'VfnpU. 

o5.  One  soliciting  orders  for  goods  from 
house  to  house  cannot  refuse  to  comply  with 
the  terms  of  a  police  ordinance  regulating  such 
business,  which  applies  to  all  iuike,  on  the 
ground  that  he  is  engaged  in  interstate  com- 
merce, because  he  to  working  for  a  person 
domiciled  in  another  State,  and  simply  ex- 
hibits samples  and  takes  orders  which  are  filled 
by  another  agent  or  by  express.  TitusviUe  v. 
Brennan,  UST%.  642,  14:  100 

But  aee  contr»«  cases  following. 

50.  Persons  engaged  in  showmg  samples 
of  goods  manufactured  by  their  principal  at 
hto  residence  in  another  State,  and  in  takinr 
orders  for  such  goods,  which  are  transmitted 
to  the  principal  to  be  filled,  cannot  be  com- 
pelled to  pay  a  license  tax  by  the  State  in 
which  they  are  operating,  whether  they  are 
within  its  statutory  definition  of  peddlers  or 
not.  He  Spain  (C.  0.  E.  D.  N.  C.)  47  Fed. 
Rep.  208,  14:  97 

67.  Filling  orders  taken  from  house  to  house 
by  an  a^ent  in  another  State,  by  sending  the 
articles  m  bulk  to  the  agent  to  be  dtotributed 
by  him,  does  not  subject  the  latter  to  the  pay- 
ment of  a  license  tax  as  a  peddler,  when  he 
breaks  the  bulk  and  begins  the  distribution. 

Id, 

68.  The  solicitation  of  orders  for  books 
within  a  city  by  an  agent  who  to,  like  his  princi- 
pal, a  citizen  of  another  State  to  which  all 
orders  are  sent  to  be  filled,  such  agent  neither 
deUvering  the  books  nor  collecting  any  money, 
constitutes  interstate  commerce;  and  an  ordi- 
nance requiring  a  license  for  doingsuch  busi- 
ness is  void.  Be  W%ite  (0.  0.  W.  D.  Pa.) 
48  Fed.  Rep.  918,  11:  284 

69.  A  municipal  ordinance  prohlbitiD^  trav- 
eling merchants  and  peddlers  from  selhng  or 
offering  for  sale  any  merchandise  without  hav- 
ing first  obtained  a  lioense  cannot  be  enforced 
a^nst  a  person  who  makes  necotiations  for 
the  sale  of  property  owned  ana  situated  in 
another  State,  because  of  the  United  States 
constitutional  provision  giving  Conrress  the 
power  to  regulate  commerce  between  £e  States. 
McLavglin  v.  8auth  Bend:,  126  Ind.471 ,10:  867 

CO.  A  state  statute  requiring  a  license 
from  every  peddler  or  itinerant  trader  by 
sample  or  otherwise,  unless  he  to  a  disabled 
soldier  of  the  state,  is  unconstitutional  as  a 
regulation  of  commerce.  Wrought  Iron 
Bange  Co,  y.  Johnson,  8  Inters.  Com.  Rep. 
146,  84  Ga.  764,  8:  873 


COUMERCIAL  AGENCIES. 

Estoppel  by  Representations  to,  see  Estoppel, 

68. 
Opinion  as  to  Meaning  of  Report  of,  see  Evi- 

DBNGX,  499. 

Libel  by  Report  of,  see  Libel  akd  Slander, 
l-«,  80,  81,  68-61. 


A  commercial  agency  to  not  exempted 
from  liability  for  gross  negligence  in  eirone- 
ously  giving  the  financial  standing  of  a  person 
in  consequenee  of  a  typographical  error,  by  a 
provision  in  the  contract  that  tiie  oempany 
shall  not  be  Hable  for  any  loss  or  injury  caused 
by  the  neglect  or  other  act  of  any  officer  or 
agent  of  the  company  in  procuring,  collecting, 
and  communicating  said  information,  and  that 
such  company  does  not  guarantee  the  correct- 
ness of  said  information.  Oriif  v.  Bradstr^et 
Co.  134  Fa.  161,  7:  B^l 


COMMERCLA.L  LAW. 

Effect  of  Decisions  on,  see  Courts,  199-203. 


COMMISSIONERS. 

Of  Courts,  see  Courts,  61-64,  198. 
Per  Diem  Fee  of,  see  Clerks,  9. 
Of  County,  Deed  to,  see  Deeds,  27. 
Board  of  Medical,  see  Medical  Colleoes. 


COMMISSIONS. 


Of  Alabama  Claims,  see  Alabama  Claims. 
Of  Executors,  see  Executors  akd  Adminis- 
trators, 72. 
Of  Officers,  see  Congress,  2;  Officers,  25, 26. 
For  Public  Improvements,  see   Public  Im- 

PR0VRMENT8,  87. 


COMMITMENT. 

Fee  of  Clerk  for,  see  Clerks.  16. 
Of  Prisoner,  see  Criminal  Law,  18. 
Change  of,  as  to  Place  of  Imprisonment,  see 

Criminal  Law,  45. 
To  Asylum,   Conclusiveness   of  Order, 

Judgment,  89. 


COMMITTEE. 


Act  by  Majority,  see  Corporations,  118. 
Ratification  of  Act  of,  see  Corporations, 

119. 
Of  Legislature,  Contempt  of,  see  Contempt, 

8. 
Lunatic,  see  Incompetent  Persons,  28,  24. 


COMMON. 

A  bond  securing  to  the  inhabitants  of  a  town 
the  right  to  take  sand,  gravel,  seaweed,  drift- 
stuff,  etc.,  from  a  certain  beach,  does  not  give 
them  the  right  to  take  it  for  use  or  sale  in  any 
other  town.  Middletown  v.  Newport  EotpUal 
1 16  R.  L  819.  1:  191 

See  Index  to  Notes  Preeedla^.      ^ 
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COMMON  ERROR. 

Questions  as  to  Existence  of,  see  Trial,  222. 

A  common  error  having  the  force  of 
law  is  not  shown  by  the  fact  that  38  per  cent 
of  the  mining  locations  of  one  county  in  a  vast 
territoiT  dunng  about  two  years  used  a  form 
of  TeriBcation  for  location  notice,  which  was 
fatally  defectire  under  a  law  of  Congress  by 
reason  of  omitting  to  state  the  date  of  the 
locatioH,  where  it  does  not  show  that  any  con- 
siderable number  of  persons  have  relied  upon, 
or  sought  to  fix  their  rights  upon,  the  alleged 
common  erifor,  or  that  large  property  interests 
depend  upon  upholding  such  notice.  ODan- 
neil  T.  Olenn,  9  Mont.  452,  8:  629 


COMMON  LAW. 


1.  Nev.  Gen.  Stat.  8021, adopting  ''the com- 
mon law  of  England  so  tar  as  it  is  not  re- 
pugnant to  or  in  conflict  with  the  Constitution 
ana  laws  of  the  United  States,  or  the  Constitu- 
Uon  and  laws"  of  that  8tate,adopts  only  so  much 
of  the  common  law  as  is  applicable  to  the  con- 
dition of  that  State.  Beno  BmdUng  M.  A  B. 
Works  V.  Stevensouy  20  Nev.  269,  4:  60 

2.  There  is  no  such  thing  as  a  general  commer- 
cial or  a  general  common  law  separate  from, 
and  irrespective  of,  the  particular  State  or  gov- 
ernment whose  authority  makes  it  law.  Fore- 
paugk  V.  Delaware,  L.  d  W.  H  Co,  128  Pa. 
317,  6:  608 


COMMUNITY. 

See  AfisooiATioNs,  2,  8, 18, 14. 


COMMUNITY  PROPERTY. 

See  Husband  ajxd  Wife,  00,  86, 104. 


COMMUTATION. 

Of  Tax,  see  Taxes,  12. 


COMPARATIVE  NEGLIGENCE. 

See  Negliobncb,  68. 


COMPLAINT. 

Evidence  of,  see  Evidence,  624-628. 
Of  Plaintiff,  see  Pleading,  IL 


COMPOUND  INTEREST. 

See  Interest,  2,  52. 


COMPOUNDING  CRIME. 

Illegality  of   Contract   for,  see  Contracts.  I 
194,  195.  '  I 

See  lades  to  Notes  Preeedliiff • 


COMPRESS  COMPANY. 

For  Contract  to  Procure  Insurance,  see  Con- 
tracts, 353,  854. 


COMPROMISE  AND  SETTLEMENT. 

Consideration  for,  see  Contracts,  27-31. 
Privilege  as  to  Evidence  of,  see  Evidence. 
'    540.  • 

Parol  Evidence  of,  see  Evidence,  442. 
By  Guardian,  see  Guardian  and  Ward,  1. 

1.  A  settlement  of  a  disputed  claim  pre- 
ferred in  good  faith  by  a  promisee  against  a 
promisor  is,  in  the  absence  of  fraud  or  duress, 
a  legal  consideration  for  the  promise;  and  the 
fact  that  the  promisor  had  a  legal  defense  to 
the  claim  settled  is  no  defense  to  an  action  oo 
the  new  promise.  Wahl  v.  Barnum,  116  N. 
Y.  87,  5:  688 

2.  An  honest  belief  of  both  parties  that  a  claim 
is  doubtful  makes  it  a  proper  subject  of  com- 
promise, even  if  there  is  a  certain  defense  to  it. 
Smith  V.  Farra,  21  Or.  895,  80:  115 
Bat  see  cases  following. 

3.  An  agreement  of  the  owner  of  stolen 
property  to  permit  a  bona  fide  purchaser  to  re- 
tain a  part  of  it  if  he  will  surrender  the  re- 
mainder is  without  consideration,  and  will  not 
defeat  his  right  to  recover  the  other  part  after 
the  first  portion  has  been  surrender^.  Mor- 
gan v.  HodgeB,  89  Mich.  404,  15:  488 

4.  Abandonment  of  legal  proceedings 
which  are  without  merit  is  no  consideration 
for  the  revocation  of  a  valid  and  binding  con- 
tract.  Lukens*8  Appeal,  143  Pa.  886,  18:  581 

5.  The  settlement  of  a  dispute  between  the 
owners  of  cross-veins,  who  are  ignorant  of 
their  l^al  rights,  if  entered  into  in  good  faith, 
is  a  sufficient  consideration  to  support  a  volun- 
tary agreement  for  the  amicable  adjustment  of 
the  controversy.  Coffey  v.  E/nig/i,  16  Colo. 
1^»  ^  10:  185 

6.  In  case  of  a  dispute  as  to  whether  a  part- 
nership has  previously  existed  between  the 
parties,  an  agreement  by  the  one  claiming  that 
it  did  exist  and  that  he  is  entitled  to  share  in 
the  profits,  that,  in  consideration  of  being  cred- 
ited with  a  given  sum  and  of  his  being  a  part- 
ner in  future,  he  wiJl  waive  the  claim  of  pre- 
vious partnership,  is  supported  by  a  valid 
consideration.  Wahl  v.  Barnum,  116  N.  Y. 
87,  6:  688 

7.  Where  a  party  competent  to  act  makes 
a  settlement  by  which  he  allows  his  surety  50 
cents  on  the  dollar  for  what  he  has  paid  for 
him  in  checks  and  deposits  on  a  bank,  he  can- 
not afterwards  repudiate  the  a/2:reement  mere- 
ly because  such  checks  and  deposits  were  not 
actually  worth  the  sum  allowed.  8outhall  v. 
Fansh,  85  Va.  408,  1:  641 

8.  The  mere  fact  that  there  was  a  settle- 
ment between  a  debtor  and  creditor  which  in- 
cluded the  amount  of  a  secured  claim  will  not 
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justify  a  finding  that  the  settlement  was  in  dis- 
charge of  such  claim,  where  there  is  nothing 
to  show  that  the  settlement  was  accepted  in  sat- 
isfaction thereof.  Coleman  y.  Whitney  (Yt.) 
62Vt.  123,  9:517 

9.  The  failure  to  cancel  and  surrender  a 
note  on  receiving  another  in  settlement  there- 
for does  not  prevent  the  new  note  from  taking 
effect  when  delivered.  French  v.  French  (Iowa) 
84  Iowa,  655,  15:  300 

10.  The  power  of  an  executor  or  adminis- 
trator to  compromise  disputed  claims  applies 
to  a  purely  statutory  cause  of  action  for  caus- 
ing the  death  of  the  intestate,  to  be  brought 
for  the  use  of  his  widow  and  next  of  kin. 
Parker  v.  Providence  &  8,  Steamship  Co.  17 
R.  L  876,  878,  14:  414 


COMPULSOR7  SERVICE. 

By  Gas  Company,  see  Gas,  7. 

As  to  Water  Supply,  see  Wateus,  149, 160. 


CONCLUSION. 

Allegation  of,  see  Pleading,  18-23,  137-139, 

206,  207,  224. 
Opinion  as  to,  see  Evidence,  VII. 


CONDITION. 

Precedent  to  Action,  sec  Action  ob  Suit, 
87-44. 

In  Contracts,  see  Contracts,  303. 

In  Title  to  Real  Property,  see  Real  Proper- 
ty, 4-19. 

As  Distinguished  from  Covenants,  see  Cove- 
nant, 6-10. 

Parol  Proof  of,  see  Evidence,  426-428. 

Of  Gift,  see  GrPT,  6,  7. 

Of  Gift  by  Will,  see  Wills,  III.  1. 

To  Defeat  Charitable  Gift,  sec  Charities,  22. 

In  Pardon,  see  Criminal  Law,  48-50;  Pai{- 
DON,  1,  2. 


CONDITIONAL  SALES. 

See  Sale,  15-21,  53-55. 


CONDONATION. 

In  Divorce  Case,  see  Husband  and  WirE,143. 


CONDUCTOR. 

Authority  to  Hire  Brakemen,   see   Master 
and  Servant,  14. 


CONFESSION. 

Of  Judgment,  see  Judgment,  2-6. 
Evidence  of,  see  Evidence,  528. 
Jury  Trial  on,  see  Trial,  8. 


CONFIDENTIAL   COMMUNICA- 
TIONS. 

See  Privileged  Commonigations. 


CONFLICT  OF  LAWS. 

I.  As  TO  Rights. 

a.  In  General;  Rights  in  Property. 

b.  As  to  Contracts. 

c.  Mairiage;  Separation;  Legitiination, 

d.  Statutory  Rights  of  Action. 

e.  'Jorts  and  Crimes  OeneraHy. 

f.  Insolvency;  Assignments  for  Creditors, 

II.  Remedies. 

As  to  Exemption  in  Garnishment,  see  Gar- 
nishment, 12,  22-24. 
As  to  Release  by  Wife,  see  Rei4Easb,  1. 


I.  As  TO  Rights. 
a.  In  General;  RigJits  in  Property, 

1.  A  state  law  which  contravenes  a  valid 
law  of  the  United  States  is  void.  In  legal  con- 
templation there  can  no  more  be  two  valid 
conflicting  laws  operating  upon  the  same  sub- 
ject matter  at  the  same  time,  than  in  physics 
two  bo<lies  can  occupy  the  same  space  at  the 
same  time.  Re  Neagle  (C.  C.  N.  D.  Cal.)  14 
Sawy.  232.  5:  78 

2.  The  law  of  the  state  in  which  the  lands 
lie  determine  the  question  whether  the  bed  of 
waters  bciongs  to  the  state  or  to  the  owners  of 
riparian  lands,  where  these  have  been  granted 
by  the  United  States  without  reservation  or 
restriction.     Lamprey  v.  Siatey  52  Minn.  — , 

18:  670 

3.  A  state  has  the  power  to  change  the 
rule  that  the  validity  of  a  transfer  of  personal 
property  is  to  be  determined  by  the  law  of  the 
owner's  domicil,  so  far  as  it  relates  to  property 
within  its  borders,  and  to  make  the  transfer 
thereof  subject  to  its  own  laws.  Farmers  i 
M.  Nat.  Bankv,  Uftus,  133  Pa.  97,   7:  818 

4.  The  status  of  a  married  woman  in  one 
State  where  she  is  emancipated  from  the  disa- 
bilities of  coverture  cannot  dispense  with  or  in 
any  manner  aifect  the  laws  of  another  State  in 
which  her  real  estate  is  situated,  with  reference 
to  a  conveyance  thereof,  or  the  prerequisites 
for  registration  of  deeds,  as  against  creditors. 
Robinson  v.  Queen,  87  Tenn.  445,  8:  814 
See  also  infra,  28. 

5.  The  effect  of  a  divorce  granted  in  another 
state,  upon  the  divorced  wife's  right  of  dower, 
must  be  determined  by  the  laws  of  the  state 
where  the  lands  are  situated.  Van  (Jleaf  v. 
Bvrns.  133  N.  Y.  540,  15:  648 
Under  vrills. 

6.  A  state  statute  concerning  wills,  forbid- 
See  Index  to  Notes  Preceding. 
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ding  a  testator  to  give  more  than  balf  of  his 
estate  to  religious  corporations,  etc.,  does  not 
apply  to  a  gift  to  such  a  corporation  of  tbat 
State  by  a  will  executed  by  a  nonresident  in  bis 
own  State.  American  BibU  8oc,  v.  Healy 
153  Mass.  197,  10:  766 

7.  The  law  of  the  domicil  of  the  donor  of  a 
power  given  by  will  must  govern,  as  against 
the  law  of  the  domicil  of  the  donee,  in  deter- 
mining whether  or  not  the  will  of  the  latter 
is  an  execution  of  the  power,  dotting  v.  De- 
Sartige*,  17  R.  I.  668,  16:  867 

8.  The  establishment  by  express  statute, 
both  in  England  where  a  will  was  made,  and 
in  New  York  where  the  testator  was  domiciled, 
of  the  rule  that  a  general  devise  is  sufficient  to 
execute  a  power  of  appointment,  cannot  pre- 
vail in  respect  to  a  trust  fund  held  under  the 
will  of  the  donor,  whose  domicil  was  in  Rhode 
Island,  as  against  the  contrary  rule,  whicb,  in 
the  absence  of  a  statute,  prevails  in  the  latter 
state.  Id. 

9.  The  New  York  law  against  perpetuities 
will  not  defeat  a  bequt;st  ot  personal  property 
in  trust  which  was  valid  under  the  law  of  the 
testator's  domicil,  although  the  property  and 
the  trustee  and  most  of  the  beneficiaries  are  in 
the  state  of  New  York.  Ctms  v.  United  States 
Trvst  Co.  181  N.  Y.  330,  15:  606 

10.  A  gift  in  trust  to  a  charity  in  a  foreign 
country  in  which  the  trustees  are  competent  to 
take  and  hold  and  the  trust  is  capable  of  being 
executed  and  enforced  is  not  invalid  because 
such  a  trust  would  contravene  the  law  of  the 
testator's  domicil  in  respect  to  the  creation  of 
trusts  and  perpetuities.  Eo^  v.  Brewer  (N. 
Y.)  136  N.  Y.  126,  18:  468 

11.  A  bequest  of  personalty  to  a  * 'commu- 
nity" in  a  foreign  country  is  valid  if  it  has 
capacit3&to  take  by  the  laws  of  that  country. 
Be  Hi/S8,  126  N.  Y.  537.  18:  680 

12.  The  question  "  who  are  the  heirs  at 
law  of  a  person,  within  the  meaning  of  a  Mas- 
sachusetts will  which  gives  them  an  estate  in  a 
certain  event  if  he  is  not  then  living,  is  to  be 
determined  by  the  law  of  Massachusetts,  al- 
though the  person  named  is  domiciled  in  an- 
other state.     Proctor  v.  Clark,  154  Mass.   45, 

18:  781 

13.  The  residue— personalty  as  well  as  real 
estate — will  go  to  those  who  would  be  entitled 
to  succeed  to  the  real  estate  of  the  life  tenant  in 
case  of  intestacy,  under  a  will  which  gives  a 
portion  of  testator's  property,  consisting  of  both 
real  estate  and  personalty,  to  one  for  life  and 
after  his  decease  to  his  heirs  at  law;  and  such 
persons  must  be  determined  by  the  law  of  testa- 
tor's domicil,  by  which  he  must  be  presumed 
to  have  intended  that  his  beneficiaries  should 
be  ascertained;  and  this  is  so  although  all  the 
land  given  by  the  will  is  situated  in  the  State 
where  the  life  tenant  resided,  which  is  foieign 
to  the  testator's  domicil.  Lincoln  v.  Perry, 
149  Mass.  368,  4:  816 
CliAttel  morttfagres. 

14.  The  law  of  Arkansas  will  be  applied  in 
an  attachment  suit  in  tliat  State  on  an  inter- 
plea  by  a  person  claiming  chattels  under  a 
mortgage  given  in  the  Indian  Territory,  where 
there  is  no  proof  of  the  laws  of  the  Territorv. 
Gamers.  Wright, ^2 Kr^.  385,  6:  716 

15.  The  lien  of  a  chattel  mortgage  duly  re- 
corded in  the  state    where  the    mortgagor 

ladeK  to  N<»tes  Precedinf^. 


resides  is  not  superior,  in  nnother  state,  to 
which  the  propert}'  was  earned  and  in  which 
the  mortgage  is  not  filed,  to  subsequent  at- 
tachments m  the  latter  state.  Carbett  v.  Lit- 
tlefield,  84  Mich.  30,  11:  95 

But  8ee  contra,  cases  following. 

16.  A  mortgagor's  removal  of  personal  prop- 
erty to  another  State,  where  it  is  seized  and 
sold  by  his  creditors  on  attachment,  cannot 
affect  the  rights  of  the  mortgagee,  whose  mort- 
gage was  duly  recorded  in  the  State  where  the 
parties  resided.  Hornthall  v.  Burwell  (N.  C.) 
109  N.  C.  10,  18:  740 

17.  A  mortgagor  bringing  into  the  state  prop- 
erty incumbered  by  a  valid  mortgage  duly  re- 
corded under  the  laws  of  another  state  doea 
not  invalidate  the  recording  or  necessitate 
recording  it  again  in  the  county  to  which  he 
has  removed  with  the  property.  Handley  v. 
Uay^'ie,  48  Kan.  606.  17:  708 

18.  The  constructive  notice  imparted  by  the 
registration  of  a  chattel  mortgage  in  the 
county  and  state  where  executed  is  not  confined 
to  that  county  and  state,  but  protects  the  in- 
terests of  the  mortgagee  when  the  property  is 
removed  by  the  mortgagor  to  another  state,  by 
the  law  of  comity  between  states.  Ord  Nat.  \ 
Bank  v.  Mas»ey,  48  Kan.  762,  17:  187 

19.  A  chattel  mortgage  duly  recorded  so  as  to 
constitute  notice  in  one  state  is  by  comity  good 
in  another  state  to  which  the  property  is  taken 
in  violation  of  the  agreement  and  sold,  even  as 
against  an  innocent  purchaser  of  the  property 
for  value,  unless  this  rule  is  against  the  policy 
of  the  laws  of  the  latter  state.  National  Bank 
of  Commerce  v.  S^orris,  114  Mo.  255,  19:  468 

b.  A$  to  Contracts, 
See  also  Banks,  63. 

20.  The  law  delared  by  state  couits  to  gov- 
ern contracts  made  within  their  jurisdiction 
is  conclusive  everywhere;  and  the  validity  or 
binding  effect  of  such  contracts  cannot  be  af- 
fected by  any  so-called  commercial  law.  Fore' 
jmnyh  v.  Delaicare.  L.  db  W.  B.  Co.  128  Pa. 
217,  5:  508 

21.  The  courts  of  New  York  will  construe 
the  common  law  as  applicable  to  a  contract 
made  and  to  be  performed  in  another  State, 
according  to  their  own  precedents,  although 
they  will  follow  the  courts  of  such  other  State 
in  the  construction  of  its  statute  law.  St. 
Nicholas  Bank  v.  SiaU  Nat.  Bank,  128  N.  Y. 
26,  18:  841 

22.  A  conditional  sale  valid  where  it  is 
made,  by  which  the  title  is  retained  until  the 
purchase  money  is  paid,  may  be  upheld  against 
an  innocent  purchaser  from  the  original  vendee 
in  another  State  to  which  the  property  is  taken 
without  payment,  in  accordance  with  the  law  of 
that  State,  although  by  the  laws  of  the  former 
State  the  conditional  sale  would  be  held  invalid 
as  to  a  bona  fide  purchaser,  because  not  re- 
corded.   Weinstein  v.  Freyer,  93  Ala.  257. 

18:  700 

23.  An  oral  contract  for  real  property,  if 
valid  at  the  place  where  it  is  made  and  where 
the  property  is  situated,  may  be  enforced  in 
another  state  notwithstanding  a  statute  of  the 
latter  declaring  that  such  contract  shall  be 
void  if  not  in  writing.  Wolf  v.  Burke  (Colo.) 
18  Colo.  264,  "^9:  798 
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24.  A  contract  by  a  Chicago  company,  made 
by  its  traveling  salesman  with  a  purchaser  in 
Iowa,  to  sell  c^  delivered  on  the  cars  at  Chi- 
cago, is  an  Illinois  contract  Osgood  v.  Bander 
75  Iowa,  550,  1:  666 

25.  It  Mems  that  the  validity  of  a  contract 
made  in  New  York  for  bonds  then  in  litiga- 
tion in  Alabama,  and  for  the  payment  of  Uie 
expenses  of  such  litigation,  while  the  bonds 
were  not  to  be  delivered  until  its  termination, 
is  to  be  determined  by  the  laws  of  Alabama 
Gilnianv,  Jones,  87  Ala.  691,  4:  113 

26.  Courts  will  not  enforce  the  penal  statutes 
or  criminal  laws  of  a  foreign  state,  but,  by  the 
comity  existing  between  states  or  sovereigns, 
contracts  and  liabilities  recognized  by  the  laws 
of  the  state  or  country  where  made  or  estab- 
lished may  be  enforced  in  the  oourts  of  the 
state  or  country  where  the  action  is  brought, 
unless  contrary  to  tbe  policy  or  laws  of  the  lat- 
ter.   Midland  Co,  v.  Broat,  50  Minn.  562, 

17:  312 

27.  A  bond  given  by  the  plaintiff  in  a  suit 
in  another  stute,  in  conformity  with  the  laws 
of  such  state,  upon  the  issuance  of  a  writ  of 
ne  exeat,  to  secure  the  defendant  therein  for  his 
costs  and  damans,  gives  a  right  of  action  un- 
der the  lex  loH,  in  case  of  a  breach  of  the  bond, 
which  may  be  enforced  in  a  foreign  jurisdic- 
tion; and  such  bond  may  be  the  subject  of 
couuterclaim  in  favor  of  the  obligee,  under  the 
laws  of-  31  innesota,  in  an  action  upon  contract, 
brought  against  him  there  by  the  obligor  Id 
such  bond.  Id. 
Bills  and  notes. 

28.  A  note  executed  by  a  married  woman 
as  surety  for  a  firm  of  which  her  husband  is  a 
member,  4n  a  State  where  the  makers  reside 
and  where  the  note  is  payable,  if  valid  in  that 
State,  may  be  enforced  against  her  in  the  courts 
of  another  State,  although  if  made  in  the  latter 
State  it  would  have  b^n  void.  Robinson  v. 
Queen,  87  Tenn.  445,  3:  214 
See  also  supra,  4. 

20.  A  bill  of  exchange  drawn  in  Indiana  and 
accepted  in  Michigan,  to  be  discounted  in  In- 
diana and  to  be  paid  in  Michigan,  is  an  Indiana 
contract,  tbe  liabilitv  on  which  is  to  be  deter- 
mined by  Indiana  law.  Fanwrs  Nat.  Bank 
V.  Sutton  Mfg.  Co.  (C.  C.  App.  6th  C.)  6  V.  S. 
App.  312.  17:  696 

30.  The  right  to  show  that  the  obligation  grow- 
ing out  of  an  indorsement  of  a  promissory  note 
is  not  absolute,  but  depends  upon  a  collateral 
oral  agreement,  relates  to  the  nature  and  va- 
lidity of  the  contract,  and  not  to  tbe  remedy, 
and  is  governed  by  the  lex  loei  contractus, 
Baxter  Nat.  Ba7ik  v.  Talbot,  154  Mass.  213. 

13:  62 
31.  A  loan  is  an  Alabama  contract,  when  the 
application  is  made,  the  money  paid  over  to 
the  borrower,  and  the  notes  and  mortgage  exe- 
cuted, in  that  State,  although  the  debt  is  made 
payable  in  New  York  and  the  money  was  sent 
from  that  State  to  the  mortgagee's  agent  in 
Alabama,  to  be  paid  over  on  the  execution  of 
the  papers.  American  Freehold  Land  Mortg. 
Co.  V.  Setcell  92  Ala.  163,  18:  299 

32.  The  validity  of  a  note  executed  and  mfldr 
payable  in  the  btate  of  New  York  by  one  of 
the  members  of  a  partnership  in  Indiana,  to  pay 
or  secure  losses  or  margins  on  gambling  or 
wagering  speculations  in  New  York,  is  to  be 


determined  primarily  by  the  law  of  the  state 
of  New  York.  Sondhetm  ▼.  Gilbert,  117  Ind. 
71,  6:  482 

38.  Whether  or  not  Ind.  Rev.  Stet  1881, 
g4950,  making  void  notes,  etc.,  any  part  of  the 
consideration  of  which  is  money  or  other  val* 
uable  thing  won  on  tbe  result  of  any  wager, 
or  to  repay  money  loaned  at  the  time  of  such 
wager,  etc.,  applies  to  a  note  in  the  hands  of  an 
innocent  holder,  given  and  payable  in  that  State 
for  speculation  in  futures,  it  will  not  be  con- 
strued to  invalidate  a  note  in  the  hands  of  such 
a  holder  if  executed  and  made  payable  in  New 
York,  to  be  used  in  purchasing  options,  or  to 
^  put  up  as  a  margin  in  cotton  speculations  in. 
that  state.  Id. 

Stockholder**  liability. 

34.  A  stockholder  in  a  corporation  organ- 
ized under  the  laws  of  a  foreign  State  contracts 
with  reference  to  the  laws  of  that  State;  and 
the  extent  of  his  individual  liability  for  cor- 
porate debts  must  be  determined  by  the  laws 
of  that  State.  Deadwood  First  Nat,  Bank  v. 
Gustin  Minerva  Consol.  Min.  Co.  42  Minn.  827, 

6:  676 
Carriers*  contracts. 

35.  A  contnict  in  a  bill  of  lading  for  a  ship- 
ment from  Boston  to  Atlanta,  although  it  would 
not  have  been  a  good  contract  if  made  in  Geor- 
gia, not  being  intended  to  take  effect  whoUjr  in 
Georgia,  can  be  enforced  in  that  State  if  it  is  a 
tjood  contract  in  ]VIas.sachusetts.  Western  dt  A. 
R.  Co.  V.  Exposition  Cotton  Mills,  81  Ga.  523, 

2:  lOft 
36.  A  contract  to  carry  a  passenger,  exempting 
the  carrier  from  liability  even  for  neeligence^ 
if  it  was  valid  where  it  was  made,  will  be  up- 
held by  the  courts  of  a  State  in  which  such  coo- 
tracts  are  held  void  as  against  public  policy. 
Fonseca  v.  Cunard  Steamship  Co,  153  MasB. 
553,  12:  840 

37.  A  contract  of  caniage  exempting  the 
carrier  from  liability  for  negligence,  which  is 
valid  under  the  law  of  the  State  where  it  is 
made  and  is  to  be  wholly  performed,  tbe  alleged 
breach  occurring  in  that  State,  is  enforceable 
in  Pennsylvania  courts,  although  such  a  con- 
tract would  be  invalid  under  the  law  of  Penn- 
sylvania. ForepaugJi  v.  Delaware,  L.  &  W. 
R.  Co.  128  Pa.  217,  6:  60S 

Insurance* 

See  also  Insukance,  306, 

38.  Wlicre  a  policy  of  insurance  is  issued 
on  property  in  one  State  by  a  company  in  an* 
other  State,  and  it  does  not  appear  where  it 
was  delivered  or  payable,  or  where  the  con- 
tract was  made  or  the  premium  paid,  it  maj 
be  inferred  that  the  contract  was  made  in  either 
state,  as  readily  as  in  the  other.  Fenny  packer 
v.  Capital  Ins.  Co.  80  Iowa,  56,  8:  286 

39.  The  laws  of  Maryland  govern  the  rights  of 
parties  in  that  state  under  an  assignment  of  a 
life  policy  issued  by  a  New  York  corporation 
to  a  citizen  of  Maryland  on  an  application 
made  to  an  agent  of  the  company  in  Balti- 
more. Mutual  Reserve  Fund  L,  Asso.  v. 
Hurst,  78  Md.  — ,  20:  761 

Interest. 
See  also  Bonds,  36. 

40.  The  rate  of  interest  on  a  contract  bc^ 
tween  citizens  of  different  states  may  be 
made  according  to  the  law  of  either  state. 
Dugan  v.  Lewis,  79  Tex.  246,  12:  9a 

See  Index  te  Notes  Preceding. 
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41.  The  law  of  the  State  in  which  a  note  for 
money  loaned  is  given,  governs  on  the  ques- 
tion of  usury,  where  it  is  secured  by  a  deed  of 
land  located  in  the  State,  and  part  of  the 
money,  representing  the  usury,  was  deducted 
from  the  loan,  and  never  paid  pver  to  the  bor- 
rower, althouprh  the  note  is  expressly  made  pay- 
able in  another  State.  Martin  v.  Johnson.  84 
Ga.  481,  8:  170 

42.  The  law  of  Texas  governs  the  rate  of 
interest  on  notes  secured  by  a  trust  deed  given 
for  money  borrowed  in  Kew  Tork,  where  the 
burgain  was  made  and  the  money  and  papers 
delivered  by  an  agent  in  behalf  of  a  citizen  of 
Texas,  who' signed  and  dated  the  papers  in  the 
latter  State,  wnere  the  stipulated  rate  of  ioter- 
C8t  would  have  been  usurious  in  New  Tork, 
but  not  in  Texas,  and  the  deed  of  trust  provides 
that  the  contract  "shall  be  construed  accord- 
ing to  the  law  of  the  State  of  Texas,  where  the 
same  is  made. "  Dugan  v.  Leicis,  79  Tex. 
246,  18:  93 

43.  The  date  from  which  a  legacy  carries 
interest  is  to  be  determined  by  the  law  of 
testator's  domicil.  Welch  v.  Adams,  152  Mass. 
74,  9:  844 

c.  Marriage;    Separation;    Legitimation, 


See  also  supra^  4,  5,  28. 

44.  A  minor's  marriage  valid  in  the  state 
where  it  is  made  is  not  invalid  in  the  state  of 
his  residence  because  of  the  fact  that  he  went 
out  of  the  state  to  be  married,  for  the  sole 
purpose  of  evading  a  statutory  provision  re- 
quiring his  father's  consent.  Oom.  v.  GraJuim 
157  Mass.  78.  16:  578 
Bat  see  cases  following. 

45.  All  marriages  solemnize  in  another 
Btate,  by  parties  intending  at  the  time  to  re- 
ride  in  Georgia,  have  the  same  legal  effect  as 
if  solemnized  in  the  latter  State;  and  parties 
residing  in  Georgia  cannot  evade  the  provisions 
•f  its  laws  as  to  marriage  b^  going  into  an- 
other State  for  the  solemnization  of  the  cere- 
mony, t^ate  V.  Tutty  (U.  0.  S.  1>.  Ga.)  41 
Fed.  Rep.  758,  7:  50 

46.  Where  the  statutory  law  is  silent  as  to 
the  dfect  of  marriage  between  persons  domi- 
ciled in  the  State  and  who  leave  it  with  the 
purpose  of  solemnizing  the  marriage  elsewhere, 
to  evade  such  laws,  but  intending  to  return  and 
live  therein,  the  marriage  may  be  upheld  where 
the  inhibition  relates  to  form,  ceremony,  or 
oualifications  depending  on  age  or  like  condi- 
tion. Id, 

47.  Where  the  state  has  enacted  legislation 
declaiatoiy  of  the  effect  of  marriages  extra- 
territorial, of  its  citizens  who  seek  to  evade  its 
nosltive  policy  snd  penal  laws,  the  statute  af- 
fords the  rule  of  decision.  Id,  { 

48.  Citizens  of  Tennessee  prohibited  by  its 
laws  from  marrying  because  of  their  adultery 
while  one  of  them  was  married  to  another  per- 
son are  not  protected  from  a  prosecution  in 
that  State  for  lewdness  in  living  together  as  man 
and  wife,  by  leaving  the  State  temporarily  for 
the  manifest  purpose  of  evading  its  laws  and 
contracting  a  marriage  in  Alabama,  where 
such  marriages  are  not  prohibited  Pennegar 
r.  State,  87  Tenn.  244,  8:  708 

49.  An  agreement  for  separation,  entered  in- 

8ee  IndAz  to  Koiftes  Preceding. 


to  by  a  husband  and  wife  in  a  State  where 
they  are  temporarily  abiding,  for  causes  aris- 
ing there,  and  where  it  is  partly  performed, 
will  be  interpreted  by  the  law  of  such  State 
when  before  its  courts,  and  not  by  that  of  the 
State  of  their  domicil,  if  by  the  latter  it  would 
be  invalid;  and  it  may  be  legally  enforced,  at 
least  if  no  attempt  was  made  to  evade  the  laws 
of  the  latter  State  and  the  contract  would  not 
have  been  criminal  there.  Carey  v.  Maekey 
82  Me.  516,  9:  113 

50.  The  law  of  the  domicil  of  the  father, 
aud  not  that  of  the  mother  or  of  the  child^ 

foverns  the  question  of  the  legitimation  of  a 
astard  child  by  the  father's  acknowledgment 
and  other  acts,  the  same  as  in  case  of  subee* 
qiient  marriage.  BlytJie  v.  Ayres,  96  Cal. 
582,  19:  40 

d.  Statutoi'y  Rights  of  Action, 

51.  A  cause  of  action  arising  in  one  state,  al- 
though it  is  given  by  statute,  instead  of  the 
common  law,  may  be  asserted  in  another  stale, 
if  the  statute  is  not  contrary  to  the  known  poli- 
cy or  prejudicial  to  the  interests  of  the  state  in 
which  the  suit  is  brought.  Nelson  v.  Ghescb- 
peake  <&  0.  R.  Co,  88  Va.  971,  15:  588 

52.  Comity  will  enforce  rights  not  in  their 
nature  local  and  not  contrary  to  the  policy  of 
the  government  of  the  tribunal,  no  matter 
where  arising,  and  without  regard  to  whether 
they  are  of  common-law  or  statutory  origin. 
Usficr  V.  West  Jersey  R.  Co,  126  Pa.  206, 

4:  261 
58.  An  action  may  be  maintained  in  one 
State  by  the  personal  representative  of  one 
killed  bv  the  negligent  act  of  a  common  carrier 
in  another  State,  to  recover  from  the  carrier 
damages  resulting  from  such  negligence,  where 
the  cause  of  action  survives  to  the  personal  rep- 
resentative by  the  statutes  of  the  State  where 
the  suit  is  brought.  O^ReiUy  v.  Ifew  Tork  db 
N.  K,  R,  Co.  16  K.  I.  888.  6:  719 

54.  A  cause  of  action  for  death,  given  by  the 
statute  of  another  state,  may  be  enforced  in  a 
state  having  a  statute  which  is  different  in  soma 
particulars,  where  both  statutes  require  the 
action  to  be  brought  by  the  personal  represent- 
ative, and  limit  the  recovery  to  the  same 
amount,  and  nve  the  benefit  to  the  same  per- 
son. Nelson  f .  Chesapeake  dk  0.  R.  Co,  (Va.) 
88Va.  971,  15:  588 

55.  An  action  in  Pennsylvania  for  the  death 
of  a  person  in  New  Jersey  must  be  governed 
by  the  laws  of  the  latter  state.  CfsTier  v. 
West  Jersey  R.  Co.  126  Pa.  206,  4:  261 

56.  A  widow  cannot  maintain  an  action  in 
her  own  name  for  the  death  of  her  husband  in 
another  State,  under  a  statute  of  the  foreign 
State  which  expressly  directs  the  action  to  be 
brought  by  the  administrator,  though  for  the 
ultimate  benefit  of  the  widow  and  next  of 
kin,  although  a  closely  similar  statute  in  the 
State  where  the  action  is  brought  gives  the 
right  to  sue  in  such  a  case  expressly  and  ex- 
clusively to  the  widow,  if  there  be  one,  for  the 
benefit  of  herself  and  children.  Id. 

57.  The  mere  fact  of  a  difference  as  to  the 
one  designated  to  bring  the  action,  in  the  pro- 
visions of  the  statutes  of  two  States  providing 
for  the  recovery  of  damages  for  the  benefit  of 
those  injured  by  the  negligent  killing  of  a  per- 
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won,  is  not  sufficient  to  prevent  the  mainte- 
nance of  the  action  in  the  State  where  the 
accident  did.not  occur,  if  the  statutes  are  other- 
wise substantially  the  same.  Wooden  v.  West- 
ern JUiw  York  &  P.  M.  Co.  136  N.  Y.  10, 

18:  468 

58.  The  plaintiff  in  an  action  to  recover 
damages  for  the  benefit  of  those  injured  bj 
the  negligent  killing  of  a  person,  which  is 
brought  outside  of  the  State  where  the  acci- 
dent occurred,  in  the  courts  of  a  State  which 
enforce  the  liability  because  of  the  similarity 
of  its  statutes  to  those  of  the  former  State, 
must  be  the  person  designated  by  the  statutes 
of  the  State  where  tlie  injury  occurred.      Id. 

59.  The  fact  that  the  amount  of  recovery  for 
the  negligent  killing  of  a  person  is  limited  in 
the  lex  fori  and  unlimited  in  the  lex  loci  does 
not  make  the  statutes  of  the  two  States  so  dis- 
similar that  the  remedy  will  not  be  enforced 
in  the  former  State;  but  the  amount  that  can 
be  recovered  will  be  governed  by  the  lex  fori, 
— at  least  where  the  killing  was  done  by  one 
of  its  corporations.  Id. 

60.  An  action  by  a  widow  for  the  death  of  her 
husband,  occasioned  in  Arkansas,  in  which 
State,  in  the  absence  of  administration,  she  can 
sue  as  the  sole  heir  of  the  husband,  and  where 
exemplary  damages  are  not  allowed,  cannot  be 
maintained  in  Texas,  where  such  damages  are 
allowed,  and  where  the  widow  of  a  man  killed 
is  the  direct  and  immediate  beneficiary  under 
the  statute,  suing  in  her  own  right,  ana  where 
the  period  of  limitation  is  different;  especially 
when  an  administrator  has  been  appointed  in 
Arkansas  pending  the  action,  but  was  dis- 
charged and  the  administration  closed  to  avoid  a 
plea  m  abatement  on  that  ground.  Although 
a  cause  of  action  is  fiven  hj  the  statutes  of  both 
States  for  wrongfuKy  causing  death,  they  are 
not  sufficiently  similar  to  warrant  the  courts  of 
one  State  to  enforce  the  statute  of  the  other. 
St.  Lmiis,  L  M.  &  S.  U.  Co.  v.  McCorviick,  71 
Tex.  660.  1;  804 

61.  A  widow  appointed  administratrix  of 
ht-r  husband  in  Nebraska  may  sue  a  railroad 
company  in  Kansas  for  causing  her  husband's 
death  in  that  state,  to  enforce  a  cause  of  ac- 
tion given  by  the  Kansas  statute  to  the  ad- 
ministratrix, as  the  statute  does  not  limit  the 
right  to  an  administratrix  ajy^ointed  in  the 
state  of  Kansas.  Missouri  fWB.  Co.  v.  Lew- 
is, 24  Neb.  848,  2:  67 

63.  The  distribution  of  money  recovered  in 
Nebraska  on  a  cause  of  action,  under  the  Kan- 
sas Statute,  for  causing  the  death  of  a  person 
in  Kansas,  may  be  enforced  in  the  former 
StRt«  in  the  manner  prescribed  by  the  Statute 
of  Kansas.  Id. 

68.  The  Massachusetts  statute  relating  to  per- 
sonal injuries  received  from  railroad  trains  at 
grade  crossings,  and  providing  that  the  railroad 
company  may  be  punished  by  fine  or  indict- 
ment or  sued  for  damages,  is  penal  in  its  na- 
ture; [and  it  is  no  authority  for  an  action  in. 
Rhode  Island  for  injuries  causing  death,  occur- 
ring in  Massachusetts,  the  Rhode  Island  stat- 
utes having  cone  of  the  penal  features  con- 
tained in  the  Massachusetts  statute.  O'ReiUif 
V.  ]!{ew  York  d  N.  E.  R.  Co.  16 11.  I.  388. 

6:  864 
See  also  Coijporations.  158, 
64.  The  law  of  a  state  in  which  a  railroad 


brakeman  is  injured  by  negligence  of  a  coem- 
ployee  determines  his  right  to  recover,  al- 
though such  law  is  contrary  to  that  of  another 
state  in  which  the  negligence  occurred  and 
which  is  also  the  c^omicil  of  the  parties  and  the 
place  of  the  contract  of  employment  Ala- 
bama O.  8,  R,  Co.  V.  Cairoll  (Ala.)    18:  488 

e.  Torts  and  Cnmes  Generally, 

See  also  ^ujyra,  45-48. 

65.  A  married  woman's  right  of  action  for  a 
personal  injury  is  not  property,  within  the  in- 
ternational law  of  domicil,  so  that  the  stat- 
utory right  of  action  in  such  cases  in  the  State 
where  she  resides  will  give  her  a  right  of  ac- 
tion in  the  District  of  Columbia  for  an  injury 
there  sustained;  and  it  is  immaterial  whether 
the  statute  of  her  domicil  treats  such  riffht  of 
action  as  property,  or  not.  SnashaH  v.  Ifefro- 
politan  R.  Co.  8  Mackey,  899,  10:  746 

66.  What  constitutes  felonious  stealing  in  an- 
other state,  within  the  meaning  of  the  Mon- 
tana statute  'providing  that  one  who  shall 
"feloniously  steal  property  of  another  in  any 
other  state,  territory,  or  countrv"  and  bring  it 
into  Montana,  may  be  punishea  in  Montana  as 
if  the  larceny  had  been  committed  there,  is  to 
be  determined  by  the  laws  of  Montana,  and 
not  by  the  laws  of  the  place  where  the  proper- 
ty i^  stolen.    State  v.  Kief  12  Mont.  »2, 

15:  782 

f.  Insolvency;  Assignments  for  Creditors. 

67.  A  discharge  under  state  insolvency 
laws  will  not  release  existing  debts  due  to  non- 
resident creditors  who  do  not  come  in  and 
prove  their  claims  in  the  insolvency  proceed- 
ings. Ph(emx  Nat.  Bank  v.  Batdidler,  151 
Mass.  589,  8:  644 

68.  A  voluntary  assignment  in  one  state, 
where  it  is  valid,  will  be  upheld,  as  against 
the  citizens  of  that  state  by  the  courts  of  an- 
other state.  Woodward  v.  Brooks,  128  111. 
222,  8:  702 

69.  Although,  as  a  general  rule,  an  assign- 
ment of  personal  property  valid  by  the  laws  of 
the  State  or  country  where  made  is  valid  every- 
where, a  transfer  giving  preferences  to  certain 
creditors,  made  in  another  State,  will  not  be 
upheld  in  the  State  where  the  property  is  situat- 
ed, if  in  contravention  of  its  policy  and  laws, 
ifo  Dalpay,  41  Minn.  632,  6:  108 

70.  under  the  statute  of  South  Carolina  de- 
claring that  an  assignment  for  creditors  shall 
be  absolutely  null  and  void  if  any  preference 
or  priority  is  given  thereby,  an  assignment  pre- 
ferring employees,  executed  in  New  York  by  a 
citizen  of  that  State,  conveying  property  in 
South  Carolina,  will  be  held  altogether  void  in 
the  latter  State,  although  the  assignment  con- 
forms strictly  to  the  laws  of  New  York,  f^hcl- 
don  v.  Blanvelt,  29  S.  C.  453,  1:  685 

71.  The  rule  that  contracts  made  out  of  the 
State,  which  contravene  the  policy  of  the  State, 
will  be  held  void,  does  not  make  void  an  as- 
signment for  creditors  merely  because  it  does 
not  have  annexed  to  it  the  schedule  required  in 
such  cases  by  the  laws  of  the  State,  as  such 
schedules  are  not  parts  of  the  contract.  Birds- 
eyey.  Baker,  82  Ga.  142,  8:  99 

See  Index  to  Notes  Preoedlni^. 
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72.  An  assignment  made  in  the  state  of  New 
York,  which  is  legal  there,  will  not  be  held 
Toid  in  Georgia  for  failure  to  attach  such  a 
schedule  and  inventory  as  the  law  of  that  State 
requires  in  such  cases  of  assignment,  under  the 
provision  of  Ga.  Code,  §  8,  that  a  writing  in- 
tended to  have  effect  in  that  State  must  be  in 
conformity  to  the  laws  of  that  State,  where 
there  is  nothing  to  show  that  it  was  intended 
to  have  effect  in  Georgia,  merely  because  debts 
were  due  by  citizens  of  t^t  State  to  the  as- 
siguorts  and  were  assigned  in  the  instrument. 

Id. 

73.  The  ntus  of  a  debt  follows  the  creditor; 
and  where  the  debtor  and  creditor  reside  in 
different  states,  the  law  of  the  domicil  of  the 
creditor  prevails.  Id. 

74.  An  assignment  for  creditors, made  in  New 
York  in  conformity  with  the  laws  ot  tbat  State, 
posses  the  title  to  property  in  Pennsylvania,  as 
between  residents  of  New  York,  although  the 
assignment  has  never  been  recorded  in  Penn- 
sylvania in  accordance  with  the  Pennsylvania 
Act  of  Mav  3, 1855  (P.  L.  415).  Bacon  v.  I/orne 
123  Pa.  463,  2:  856 


II.  Remedies. 


75.  Although  the  liability  of  a  stockholder  in 
a  foreign  CQrponition  may  be  enforced  by 
creditors  wherever  they  can  obtain  jurisdiction 
of  the  necessary  parties,  yet  the  remedy  is  gov- 
erned by  the  law  of  the  forum.  iJeadtcood 
Fint  ifat.  Bank  v.  Gvstin-Ifinerva  Consol. 
Min.  Co.  42  Minn.  827.  6:  676 

76.  Where  a  right  of  action  for  a  tort  is  given 
l>y  a  statute  of  another  State,  and  no  period  of 
Ihnitation  is  prescribed  otherwise  than  by  the 

general  law  of  limitation  prevailing  in  that 
tate,  the  lex  fori,  not  the  lex  loci,  applies  on 
the  subject  of  limitation.  (/Shields  v.  Oeorgia 
P.  B.  Co.  83  Ga.  621,  6:  168 

77.  The  rieht  to  redeem  land  from  a  mort- 
gage or  absolute  deed  given  as  security  is  gov 
emed  by  the  law  of  the  place  where  the  land 
lies;  and  a  rule  there  prevailing,  that  such 
a  right  is  barred  when  an  action  on  the  debt 
is  terred,  must  control,  although  in  another 
state  where  the  parties  reside  and  the  contract 
was  made,  the  bar  of  the  debt  would  not  de- 
feat the  right  to  redeem*      Allen  v.  Allen 

95  Cal.  184,  16:  646 

78.  The  admissibility  or  competency  of  evi- 
dence in  a  legal  proceeding  pertains  to  the 
remedy  and  is  governed  by  the  lex  fori;  and 
therefore  a  clause  in  the  British  Shipping  Act 
of  1854.  making  certain  entries  in  the  official 
log-book  comp<:tent  evidence  in  all  courts,  does 
not  make  them  so  in  the  courts  of  anv  other 
county.  The  City  of  Carlisle  (  D.  C.  t).  Or.) 
14  Sawy.  179,  6:  68 

70.  One  who  takes  a  lease  of  land  in  the 
Indian  Territory  in  violation  of  law  cannot 
maintain  an  action  in  Kansas,  where  he  resides, 
for  conversion  of  crops  grown  upon  land  and 
lawfully  taken  therefrom  by  the  defendant, 
since  there  are  grave  doubts  whether  he  could 
recover  for  such  conversion  in  the  Territory 
where  the  tort  was  committed.  Holderman  v. 
B)nd,  45  Kan.  410,  11:  648 

See  lodes  .o  Notes  Pveeedln^* 


CONGRESS. 

Judicial  Notice  of  Act  of,  see  Evidence,  0,  7. 
Power  to  Create  Commission,  see  Interstate 

CoMMBKCE  Commission,  1. 
Power  to  Allow  Local  Option,  see  Intoxicat- 

iNO  Liquors,  14. 
Commission  to    United  State  >  Senivtor,   see 

Mandamus,  14. 

1.  Neither  the  secretary  of  state  nor  the 
Supreme  Court  of  Florida  has  power  to  pass 
upon  the  legality  of  an  election  of  a  United 
States  senator  by  the  Legislature,  or  of  an  ap- 
pointment of  a  senator  by  the  Executive  of 
the  State.  The  power  is  in  the  United  States 
Senate  alone.  Slate,  Fleming,  v.  Crawford 
28  Fla.  441,  14:  868 

2.  The  commission  of  a  United  States 
senator  appointed  by  the  governor  should  be 
signed  by  the  governor,  and  sealed  with  the 
great  seal  of  the  State,  and  countersigned  by 
the  secretary  of  state.  In  accordance  with  Fla. 
Const,  art.  4,  §  14.  Id. 

3 .  A  state  which  is  entitled  to  Increased  repre- 
sentation in  Congress  according  to  the  latest 
census  cannot  have  such  representation  until 
Congress  has  made  provision  therefor;  and 
when  the  congressional  apportionment  Act  is 
made  to  take  eflfect  in  the  future  the  state  has 
no  remedy  for  ihe  denial  of  the  increased  rep- 
resentation during  the  mean  time.  State, 
Ci^omelien,  v.  Boyd,  36  Neb.  181,       19:  887 


CONNECTING  CARRIERS. 

Duties  and  Liabilities  of,  see  Carriers,  367- 
270,  326-338. 


CONNIVANCE. 

To  Bar  Divorce,  see  Husband  and  Wife,  141. 


CONSEQUENTIAL  INJURIES. 

♦* 
In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 99,  126. 


CONSIDERATION. 

Of  Bills  and  Notes,  see  Bili^  and  Notes, 
11-15. 

Conveyance  Attacked  for  Fraud,  see 
Fraud  and  Fraudulent  Conveyan- 
ces, 80-35. 

Contracts,  ^ee  Contr.a.ctj*,  1.  c. 


CONSOLIDATION. 

Of  Creditors'  Suits,  see  Creditors'  Bill,  12- 
15. 
Indictments,  see  Crmintal  Law,  38. 
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CONSPIRACY,  I. 


Of  Street  Railways,  see  Street  Railways, 
8,9. 
Corporation,  see  Corporations,  II. 
Tax  on,  see  Taxes,  63,  64,  76. 


CONSPIRACY. 


L  As  A  Crime. 

II.    Civile  RliMEDT. 

For  Procuring  Discharge  of  Servant  by 
Threats,  see  also  Case,  3«  4. 

Proof  of  Acts  or  Declarations  of  Co-conspira- 
tors, see  Eyidbnce.  620-623. 

Punishment  of,  see  Criminal  Law,  40, 

Indictment  for,  see  Indictment,  etc.,  26,  27, 
40,  41. 

Injunction  against,  see  Injunction,  27-31, 
188.  189. 

Allegation  of,  see  Pleading,  167. 

See  also  boycott. 


I.  As  A  Crime. 

1.  A  conspiracy  is  an  unlawful  confedera- 
cy or  combination  of  two  or  more  persons  to 
do  an  unlawful  act  or  to  accomplish  an  unlaw- 
ful purpose.  The  offense  is  complete  when 
the  unlawful  conspiracy,  combination,  or 
agreement  is  made;  and  a  criminal  act  done  in 
pursuance  of  the  conspiracy  is  not  necessary  to 
justify  ^  conviction  for  the  crime  of  conspiracy 
itself.  United  States  v.  Lanca4iter  (C.  C.  S.  D. 
Ga.)  44  Fed.  Eep.  896,  10;  883 

2.  The  consummation  of  an  agreement  to 
commit  acts  which  result  in  the  perversion  and 
obstruction  of  justice  will  not  warrant  a  con- 
viction under  a  statute  making  a  conspiracy  to 
commit  acts  for  that  purpose  a  misdemeanor, 
unless  it  appears  that  the  acts  done  were  de- 
signed to  have  that  effect  People  v.  Flctek  (N. 
y.)125N.  Y.  824,  11:  807 

8.  A  criminal  intent  is  a  material  element 
in  the  crime  of  conspiracy.  Hence  on  the  trial 
of  an  indictment  for  such  crime  the  criminal 
intent  may  be  denied  and  the  denial  supported 
by  evidence.  Id. 

4.  An  unlawful  combination  to  injure,  op- 
press, threaten,  and  intimidate  a  citizen  of  the 
United  States  in  the  free  exercise  of  a  right  and 
privilege  secured  to  him  by  the  Constitution 
and  laws  of  the  United  States,  and  because  of 
his  having  so  exercised  the  same,  is  a  conspira- 
cy indictable  and  punishable  under  U.  8.  Kev. 
Stat.  §  5508.  United  States  v.  Lancaster  (C. 
C.  S.  D.  Ga.)  44  Fed.  Rep.  896,        10:  888 

5.  Wl:ere  a  citizen  of  the  United  States  is 
interestea  in  a  decree  of  a  circuit  court  of  the 
United  States,  and  where  it  has  become  neces- 
sary for  him  to  sue  out  attachments  for  con- 
tempt to  enforce  respect  for  said  decree  and 
obedience  to  the  same,  and  to  punish  violations 
thereof,— a  conspiracy  to  injure,  oppress,  threat- 
en, and  intimidate  him  because  of  the  exercise 
of  his  right  to  apply  for  such  relief  is  a  viola- 
tion  of   the   statutes   of  the  United   States 

Id. 

6.  If,  in   pursusnce  of  an  Q  ilawful  con- 


spiracy to  prevent  enforcement  of  a  decree  of 
a  federal  court,  the  conspirators  murdered  the 
agent  of  the  party  against  whom  the  conspiracy 
is  directed,  it  is  indictable  and  punishable  un- 
der U.  S.  Rev.  Stat,  g  5509,  as  such  crimes  are 
punished  by  the  laws  of  tbe  State  in  which  the 
murder  was  committed.  Id. 

7.  An  agreement  to  engage  in  a  prize  fight 
is  a  conspiracy  to  commit  a  crime.  Seville  ▼. 
State,  49  Ohio  St.  117,  '  16:  516- 
Strike. 

8.  A  combination  of  railroad  employes  to 
act  concertedly  in  quitting  their  employment, 
in  a  way  to  injure  their  employer,  aid  in  en- 
forcing a  boycott,  injure  the  publie,  and  op- 
press other  employes, — is  criminal.  ToiedOt 
A.  A.  dh  Hf,  M.  B,  Ga.  y.  Pennsylvania  Co.  (0. 
C.  N.  D.  Ohio)  54  Fed.  Rep.  746,      19:  896 

9.  While  an  employe  may  bestow  or  with- 
hold his  labor  as  he  will,  if  he  uses  the  bene- 
lit  which  his  labor  is  or  will  be  to  another  hy 
threatening  to  withhold  or  agreeing  to  bestow 
it,  or  by  actually  withholding  it  or  bestowing 
it,  for  the  purpose  of  inducing,  procuriag,  or 
compelling  that  other  to  commit  an  unlawful- 
and  criminal  act,  such  withholding  or  bestow* 
iog  his  labor  is  itself  an  unlawful  and  crimi- 
nal  act.  Toledo,  A.  A.  A  N.  M,  B.  Go.  v. 
Pennsylvania  Co.  (C.  C.  N.  D.  Ohio)  64  Fed. 
Rep.  780,  19:  887 
Against  trade  and  commerce. 

10.  A  combination  by  foreign  insurance  com- 
panies to  increase  the  rates  of  insurance  is  in 
violation  of  Kan.  Laws  1889.  chap.  257,  as  an^ 
unlawful  trust  and  combination  "in  restraint 
of  trade  and  products;"  and  such  companies 
and  their  local  agents,  who  attempt  to  and  do 
enforce  such  combined  rates,  are  subject  to- 
prosecution  under  that  statute.  State  v. 
Phipps,  50  Kan.  609,  18:  667 

11.  A  combination  between  coal  producers 
in  one  State  and  coal  dealers  in  another  to  reg- 
ulate prices  of  coal  in  a  certain  city,  and  to 
divide  any  advances  in  price  in  excess  of  the 
advances  in  freights,  and  tending  to  monopo- 
lize the  coal  trade  of  the  city  among  members- 
of  the  combination,  is  in  violation  of  Act  of 
Congress  July  2, 1890,  prohibiting  conspiracies 
in  restraint  of  trade  and  commerce.  United 
States  V.  JeUieo  Mountain  Coke  db  C.  Co.  (G. 
C.  M.  D.  Tenn.)  46  Fed.  Rep.  432,    12:  768 

12.  A  combination  of  persons,  without  regard 
to  their  occupation,  which  will  have  the  effect 
to  defeat  tlie  provisions  of  the  Interstate  Com- 
merce Law  inhibiting  discriminations  in  the 
transportation  of  freight  and  passengers,  and, 
further,  to  restrain  the  trade  or  commerce  of 
the  country, — will  be  obnoxious  to  the  pen- 
alties therein  prescribed.  Waterhouse  v.  Comer 
(C.  C.  S.  D.  Ga.)  55  Fed.  Rep.  149,  19:  408 
l.S.  All  persons  combining  to  carry  out  the 
rule  of  the  Brotherhood  of  Locomotive  Bngl- 
neers  which  requires  employes  on  one  road  to 
refuse  to  handle  property  belonging  to  a  con- 
necting road  on  which  a  strike  of  engineers 
is  pending  are,  in  case  such  roads  are  subject 
to  the  Interstate  Commerce  Law,  punishable 
under  U.  S.  Rev.  Stat  §  5440,  relating  to 
conspiracies  to  commit  offenses  against  the 
United  States,  if  any  one  of  them  does  an  act 
in  furtherance  of  the  combination.  Toledo,  A, 
A.  iScN.  M.  B.  Co.  V.  Pennsylvania  Co.  (C.  C, 
N.  n.  Ohio)  64  Fed.  Rep.  730,  19:  887 

See  Index  te  If  otee  Pireeeding. 
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14  Members  of  a  labor  orgaaization  who 
wocure  railroad  eompaDiesto  refuse  to  baodle 
mtentale  freight  from  a  eompanj  with  which 
«ach  organization  is  in  conflict  violate  the 
proyiaions  of  the  Interstate  Commerce  Law 
declaring  any  carrier  or  any  director,  officer, 
zeoeiver,  agent,  or  person  acting  for  or  em- 
ployed by  an  incorporated  carrier,  who,  alone 
or  with  any  other  corporation,  person,  or  par- 
ty, shall  willfully  fail  or  omit  to  do  any  act, 
or  cause,  or  willingly  suffer  or  permit  any  act, 
required  bv  such  Act  to  be  done  or  not  to  be 
4one,  or  aid  or  abet  such  omission  or  failure, 
to  be  ffuilty  of  a  misdemeanor.  Id, 

15.  Members  of  a  labor  organization,  em- 
ployes of  a  railroad  company,  and  the  officers  of 
such  organization  though  not  such  employes, 
who,  by  threatening  to  withhold  their  labor 
from  such  company  unless  it  violates  the  In- 
terstate Commerce  Act  by  refusing  to  accept 
cars  containing  interstate  freights  from  another 
road  with  which  such  organization  is  in  con- 
flict, cause  it  to  refuse  to  accept  such  freights,— 
are  civilly  liable  to  the  latter  road  for  anj^  loss 
inflicted  in  pursuance  of   their   conspiracy. 

Id. 

16.  Rule  12  of  an  association  of  locomotive 
engineers,  styled  ''The  Brotherhood  of  Lo- 
comotive Engineers,"  which  provides:  '*  That 
hereafter  when  an  issue  has  been  sus- 
tained by  the  grand  chief,  and  carried  into 
effect  by  the  Brotherhood  of  Locomotive  En- 
gineers, it  shall  be  recognized  as  a  violation 
of  obligations  if  a  mcmlier  of  the  Brotherhood 
of  Locomotive  Engineers,;,  who  may  be  em- 
ployed on  a  railroad  run  in  connection  with 
«r  adjacent  to  said  road,  handle  the  prop- 
erty belonging  to  said  railroad  or  system  in 
any  way  that  may  benefit  said  company  with 
which  the  Brotherhood  of  Locomotive  En- 
fineers  are  at  issue,  until  the  grievances  or 
issues  or  differences  of  any  nature  or  kind 
have  been  amicably  settled,' —is  plainly  a  rule 
or  agreement  in  restraint  of  trade  or  commerce 
and  violative  of  the  Act  of  Congress  of  July 
2.  1800,  g  1.  WaterhouM  r.  Ctnner  (C.  C.  8. 
D.  Ga.)  55  Fed.  Rep.  149,  19:  408 


another  person  that  the  latter  shall  buy  certain 
property  selected  by  a  bo^rd  of  which  the  officer 
IS  a  member  as  suitable  for  a  certain  public  pur- 
pose, and  that  the  officer  will  use  his  influence 
to  induce  the  board  to  purchase  it  from  the  oth- 
er at  an  advanced  price,  the  profits  to  be  divided 
between  them;  and  the  fraud  is  consummated 
by  means  of  the  officer's  information  and  influ- 
ence,— they  are  alike  liable  to  the  city  for  the 
injury  sustained.  Boston  v.  Simmons,  150 
Mass.  461,  6:  689 


II.  Civil  Remedy. 

17.  An  action  will  lie  for  a  combination  or 
conspiracy,  by  fraudulent  and  malicious  acts, 
to  drive  a  trader  out  of  business,  resulting  in 
damages.  Van  Horn  v.  Van  Hoi^  (N.  J. 
Sup.)  62  N.  J.  L.  (23  Vroom)  284,     10:  184 

18.  The  gravamen  in  a  civil  action  for  a 
combination  or  conspiracy,  by  fraudulent  and 
malicious  acts,  to  drive  a  trader  out  of  busi- 
ness, is  not  the  conspiracy,  but  the  malice;  and 
the  conspiracy  is  matter  of  aggravation  or  in- 
ducement only,  in  pleading  and  evidence,  of 
which  one  or  all  of  the  defendants  may  be 
found  guilty.  /rf. 

19.  it  requires  more  than  proof  of  mere  pas- 
sive cognizance,  on  the  part  of  a  prisoner,  of 
a  crime,  to  sustain  a  charge  of  conspiracy;  the 
jury  must  flnd  that  such  prisoner  did  some 
actor  made  some  agreement  showing  an  inten- 
tion lo  participate  in  some  way  in  sudi  conspir- 
acy. UnUed  States  v.  Lancaster  (C.  C.  S.  D. 
Ga.)44  Fed.  Rep.  896,  10:  888 

20.  Where  a  city  officer  corruptly  agrees  with 
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CONSTABLE. 

Libel  of,  see  Libel  and  Slander,  40. 


CONSTITUTIONAL  LAW. 

L  In  General;  Governmental  M.\ttbrs. 

a.  Adoption;    Amendment;     Construc- 

tion, 

b.  Ex  Post  Facto  and  Retrospective  Laws, 

c.  Delegation  of  Powers. 

d.  Separation  of  Powers. 

e.  Abandonment  of  Poicer. 

IL  Rights  op  Persons  and  Property. 

a.  Equal  Protection  and  Privileges, 

1.  Equal  Protection, 

2.  Eqiuil    Privileges    and  Immu- 

nities. 
8.  Class      Legislation;        Unjust 
Diserirnination, 

b.  Due  Pi*ocess  of  Law  or  Law  of  the 

Land. 

1.  In    General;   As   to    Pe^'sonal 

Rights. 

2.  As  to  Property- Rights, 

8.  As  to  Regulation  of  Btisiness. 
A,  As  to  Evidence  and  Rights  of 
Action, 
a  Police  Power;    Control  or  Subjection 
of  Individuals  and  Property, 

Who  mav  Complain  of  Unconstitutionality, 
see  Action  ok  Suit,  45,  46. 

As  to  Statutes  Abating  Actions,  see  Action 
OR  Suit,  140. 

As  to  Right  to  Local  Jury,  see  Action  or 
Suit,  164. 

Waiver  of  Constitutional  Rights,  see  Appeal 
AND  Error,  IOC. 

As  to  Right  to  CaiTy  Weapons,  see  Carrying 
Weapons,  1. 

As  to  Civil  Rights  of  Colored  Persons,  see 
Civil  Rights. 

As  to  Abolishing  OfBce,  see  Clerks,  17. 

As  to  Denying  Continuance  on  Admission, 
see  Continuance,  12. 

As  to  Impairment  of  Obligation  of  Contract, 
see  Contracts,  VII. 

As  to  Choosing  Presidential  Electors,  see 
Electors. 

As  to  Eminent  Domain,  see  Eminent  Do- 
main. 

As  to  Insane  Persons,  see  Incompetent  Per- 
sons, 14,  16. 

As  to  Servitude,  see  Involuntary  Servi- 
tude. 
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CONSTITUTIONAL  LAW,  L  a. 


As  to  Priority  of  Mechanics'  Liens,  see  Liens, 
15,  78,  7». 

Construction  of  Constitution  as  to  Incorporat- 
ing 3IuQlcipalities,  see  Municipal  Cor- 
porations, 5. 

As  to  Regulations  of  Hours  of  Labor,  see  Mu- 
nicipal Corporations,  68. 

As  to  Equality  and  Uniformity  of  Taxation, 
see  Taxes,  I.  b. 

As  to  Voters  and  Elections,  see  Voters  and 
Elections. 

As  to  Vote  for  Amendment  of  Constitution, 
see  Voters  and  Elections,  104. 


I.  In  General;  Governmental  Matters. 

a.  Adoption;  Amendment;    Construction. 

Adoption, 

1.  If  a  constitution  has  been  recognized  as 
valid  in  its  entirety  by  both  the  executive  and 
legislative  branches  of  the  government  i^ter 
being  formed  and  promulgated  according  to 
the  forms  of  law,  the  judicial  department  will 
not  declare  it  or  any  part  of  it  invalid,  although 
after  it  was  submitted  to  and  voted  upon  by 
the  people  the  convention  elected  to  draft  it 
made  several  changes  in  it.  and  promulgated  it 
as  changed.     Miller  v.  Johnson,  92  Ky.  589. 

16:  684 
Amendments. 

2.  The  publication  of  proposed  constitu- 
tional amendments,  with  the  statutes  of  the 
year,  after  they  have  been  concurred  in  by  both 
Houses  of  the  Legislature,  sufficiently  complies 
with  the  requirement  of  publication  for  three 
months  before  election,  although  their  publi- 
cation was  from  sixteen  to  eighteen  months 
prior  thereto, — at  least  where  this  mode  of 
publication  of  the  proposed  amendments  has 
been*  uniformlv  followed  in  numerous  in- 
stances. State y  Tor ry son,  v.  Orej/,  21  Nev. 
378,  19:  134 

3.  Under  Mich.  Const,  art.  20,  g  1,  pro- 
viding for  constitutional  amendments,  which, 
after  providing  for  a  submission  of  a  proposed 
amendment  to  popular  vote,  concludes  by  stat- 
ing that  if  ratified  by  the  requisite  majority 
"the  amendment  shall  become  part  of  the  Con- 
6titution,"amendments  take  effect  from  the  time 
of  their  ratification,  notwithstanding  the  fact 
that  the  next  section  relating  to  constitutional 
revision  concludes  by  statine  that  all  **  amend- 
ments shall  take  effect  at  the  commencement 
of  the  year  after  their  adoption."  Seneca 
Min.  Co.  V.  Secretary  of  State,  82  Mich.  573, 

9:  770 

4.  Mich.  Pub.  Acts  1889,  No.  129,  authoriz- 
ing the  extension  of  the  corporate  existence 
of  a  mining  corporation  which  was  originally 
organized  for  a  period  of  thirty  years,  having 
been  passed  after  the  ratification  of  the  consti- 
tutional amendment  authorizing  it,  is  valid 
although  passed  before  the  beginning  of  the 
year  alter  the  adoption  of  such  amendment. 

Id. 

5.  If  the  law^-niaking  power  goes  through 
the  form  of  enacting  a  law  which  it  is  pro- 
hibited by  the  Constitution  from  enacting,  its 
action  is  wholly  void  and  cannot  be  validated 
by  the  subsequent  amendment  of  the  Constitu- 
tion so  as  to  confer  authority  upon  the  Legis- 
lature to  pass  such  a  law.  Id. 


Constmction. 

6.  A  law  may  be  within  the  inhibitions  of 
the  Constitution  as  well  by  implication  as  by 
expression.  EtansviUe  v.  State,  BUnd,  118 
Ind.  426.  4:  98 

7.  Every  constitution  is  to  be  interpreted 
in  the  light  of  its  own  history.  Maynard  v. 
Board  of  District  Canvassers,  84  Mich.  228, 

11:  88E 

8.  Constitutional  provisions  are  to  be  con- 
strued with  reference  to  prior  well-known 
practices  and  usages.  Johnson  v.  8tat^,  Sef- 
ton,  128  Ind.  16,  18:  235 

9.  There  is  no  room  for  construction  of  a 
constitution  outside  of  the  words  themselves, 
if  they  are  unambiguous;  and  the  rules  as  to  the 
authority  of  surrounding  circumstances  and 
contemporaneous  exposition  are  unimportant 
in  such  cases.  State,  Weiss,  v.  Edgerton 
School  Board,  76  Wis.  177,  7:  880 

10.  The  rule  of  practical  construction  is  of 
DO  value  in  construing  a  constitution,  when 
it  is  plain  that  the  practice  has  been  in  open 
violation  of  that  instrument.  Parker  v.  State^ 
PowelL  183  Ind.  178,  18:  667 

11.  A  prior  construction  of  a  state  consti- 
tution will  be  regarded,  in  the  absence  of  any 
evidence  of  a  different  intent,  as  adopted  by  a 
re-enactment  of  the  same  language  in  a  revi- 
sion of  the  Constitution.  Sanders  v.  St.  Loui» 
d'  N.  0.  Anchor  Line,  97  Mo.  26,  8:  890 
Application  of  federal  constitation. 

12.  U.  8.  Const.  5th  amend,  does  not  apply 
to  state  legislation.  State,  Curtis,  v.  Brown 
d  S.  Mfg.  Co.  18  R.  I.  — .  17:  868 

13.  The  provision  of  the  United  States  Con- 
stitution for  a  jury  trial  in  suits  at  common 
law  does  not  apply  to  state  courts.  Ball  v. 
Armstrong,  65  Vt.  421,  80:  868 

14.  Section  8  of  article  8,  and  amendment  6 
of  the  Constitution  of  the  United  Slates,  da 
not  apply  to  proceedings  in  state  courts  for 
offenses  against  the  state.  Ex  party  McNeely, 
86W.Va.  84,  16:886 

15.  The  provision  of  the  14th  Amendment  of 
the  Federal  Constitution,  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens,  doea^ 
not  undertake  to  confer  any  new  rights  or  reg- 
ulate individual  rights,  but  simply  prohibits 
state  legislation.  Chilton  v.  St.  Louis  d  L  M, 
R.  Co.  114  Mo.  88,  19:  869 
Self-executing  proviBions, 

16.  The  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation  must  be 
held  to  be  self  enforcing;  and  a  court  of  equity 
may  enjoin  one  who  proposes  continuously  to 
damage  private  property  for  a  public  use 
without  first  making  compensation,  although 
no  statute  has  been  enacted  prescribing  the 
mannerin  which  the  amount  of  compensation 
shall  be  ascertained  and  paid  in  such  cases. 
Kansas  City,  St.  J.  d  C.  B,  R,  Co.  v.  St.  Jo- 
seph  T.  R.  Co.  97  Mo.  457,  8:  840 

17.  The  provision  of  Minn.  Const,  art.  10, 
§  3,  that  "each  stockholder  in  any  corporation 
(excepting  those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or 
mechanical  business)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him,"  i» 
self -executing,  and  creates  an  individual  liabil- 
ity on  the  part  of  the  stockholder  for  corporate 
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debts  to  an  amount  equal  to  the  amouut  of 
stock  held  or  owned  by  bim.  Willis  v.  St.  Paul 
Sanitatum  Go.  48  Minn.  140,  16:  881 

18.  A  constitutional  proiiibition  against  ap- 
propriating money  or  property  of  tbe  State 
for  tbe  benefit  of  sectarian  or  religious  socie- 
ties, institutions,  or  scbools,  is  self-executing 
and  makes  inoperative  an  existing  statute 
wbich  is  repugnant  thereto.  Bynod  of  Dakota 
V.  StaU  (8.  D.)  14:  418 

b.  Ez  Post  Facto  a  fid  Betrospective  Laws, 

Ez  post  facto. 

19.  An  Act  is  not  ex  post  facto  as  to  prior 
crimes,  merely  because  it  continues  in  force 
laws  existing  when  such  crimes  were  commit- 
ted, and  which  would  cease  to  be  operative  if 
not  kept  alive  by  that  Act^  Ex  parte  Larkins 
lOkla.  53,      *  11:418 

20.  A  statute  designating  one  who  is  convict- 
ed of  a  felony  after  having  been  convicted  of 
two  others,  an  habitual  criminal  and  subject- 
ing him  to  long  imprisonment  as  such,  is  not 
ez  post  facto^  although  by  its  terms  it  may  be 
enforced  against  one  whose  former  convictions 
occurred  before  its  passage.  Com.  v.  Graves 
155  Mass.  168,  16:  856 

21.  A  statute  changing  the  mode  of  proced- 
ure in  criminal  cases  from  indictment  to  in- 
formation is  not  ex  post  facto  as  applied  to 
offenses  committed  before  its  passage,  and 
takes  awav  no  substantial  right  of  an  accused. 
Re  WHght,  8  Wyo,  478.  18:  748 

22.  A  mere  change  in  the  mode  of  trial,  with- 
out changing  the  nature  of  the  offense  or  its 
constituent  elements,  or  the  nature  or  amount 
of  evidence  necessary  to  prove  the  charge,  or 
altering  the  punishment,  is  not  bxi  ex  post  facto 
law.     Anderson  v.  O'lhnneU,  29  8.  C.  355, 

1:  632 

23.  A  statute  transferring  jurisdiction  from 
one  court  to  another  is  not  such  an  ex  post  facto 
law  as  will  forbid  the  new  tribunal  from  taking 
jnrisdiction  of  an  offense  committed  prior  to 
the  statute.     State  v.  Cooler,  80  S.  C.  105, 

8:  181 

24.  A  law  substituting  the  state  peniten- 
tiary for  the  county  jail  as  the  place  of  confine- 
ment and  execution  of  persons  sentenced  to  be 
banged  is  not  invalid  as  an  «r  post  facto  law  in 
respect  to  cri mes  already  commi tted.  The  fact 
that  the  confinement  is  designated  as  solitary 
is  unimportant  where  the  statute  in  fact  gives 
the  priwner  as  many  liberties  as  the  former 
one.    Be  Tyson,  18  Colo.  482,  6:  478 

25.  A  law  shortening  the  time  between 
sentence  and  execution  of  a  person  condemned 
to  death  is  void  us  to  previous  offenses  as  an 
er  post  facto  la.vr.  Id. 
RetrospectiTe  ;  vested  riffht* 

26. The  provisions  of  the  South  Dakota  State 
Constitution,  prescribing  the  form  and  method 
of  passing  appropriation  bills,  refer  onlv  to 
future  legislation,  or  legislation  under  the  Con- 
sUlution.     Gutting  v.  Taylor  {S.  D.)  16:  691 

27.  A  statute  declaring  that  taxes  wliich  were 
not  lawfully  due  shall  be  deemed  to  have  been 
involuntarily  paid  when  tbe  payments  were 
made  on  returns  made  on  blanks  and  under  in- 
structions received  from  the  tax  officers  is  in 
oooflict  with  a  constitutional  provision  against 

See  lodeK  to  Notee  Frecedinc* 


retroactive  laws,  where  the  latter,  at  the  time 
the  payments  were  made,  regarded  them  as- 
voluntary  and  did  not  give  any  right  to  recover 
them  back.  HamiUon  County  v.  Rasche,  50 
Ohio  St.  — ,  19:  584 

28.  An  unconstitutional  Act  can  under  no 
circumstances  be  validated  by  the  Legislature. 
StcUe,  Gfiai  leston^  C.  <fc  6'.  R.  Co.  v.  Whitendes, 
30  S.  C.  579,  3:  777 

29.  A  Legislature  has  power,  in  the  absence 
of  any  inhibiting  constitutional  limitation,  and 
except  as  against  prior  vested  rights,  to  cure 
by  retroactive  legislation  defective  acknow- 
ledgments of  deeds,  in  all  cases  where  the 
purpose  of  the  acknowledgment  is  the  admis- 
sion of  the  instrument  acknowledged  to  record, 
or  its  use  in    evidence.    Summer  v.  MitdieU 
29  Fhi.  179,  14:  816 
As  to  Curative  Acts,  sec  also  infra  ^  171;  Con- 
tracts, 172;  CoKPORATroNS,  45,  46  ;  Hus- 
band AND  Wipe,  2;  Judgment,  60;  Ju- 
dicial Sale,  9. 

Vested  ri^hte. 

See  also  infra,  160 ;  Curtesy,  4,  5. 

30.  A  contingent  claim  to  a  revenrion  in  re- 
s)-)ect  to  the  real  estate  of  a  corporation  in  case 
of  its  dissolution,  which  is  dependent  on  the  ac- 
tion of  the  sovereign  in  insisting  upon  a  for- 
feiture of  the  charter,  is  a  mere  expectancy- 
which  can  be  defeated  by  legislation  authoriz- 
ing a  sale  of  the  property  under  judicial  decree, 
or  granting  the  privileges  of  the  old  corpora- 
tion, or  even  additional  privileges  to  a  new  cor- 
poration which  becomes  its  successor.  Bass 
V.  Roanoke  Nav.  <fe   W.  P.  Go.  Ill  N.  C.  439, 

19:  847 

31.  Property  rights  are  created  by  the  ren- 
dition of  a  judgment,  which  the  Legislature 
has  no  power  to  reach  and  destroy.  Oilman 
V.  Tucker,  128  N.  Y.  190,  13:  804 

32.  Where  a  town  has  fully  perfected  its 
right,  under  the  law,  to  contribution  for  the 
expense  of  a  bridge  from  another  town,  by  ob- 
taining a  judgment  therefor,  a  subsequent 
statute  cannot  deprive  it  of  this  adjudicated 
right  and  require  a  new  proceeding  to  again 
establish  the  same  right  against  another  party. 
Strafford  v.  Sharon,  61  Vt.  126,  4:  499 


c.  Delegation  of  Pomrs. 


33.  The  power  to  enact  laws  cannot  be  del- 
egated by  the  Legislature  to  the  people  them- 
selves, except  in  respect  to  certain  questions 
of  local  concern.  Brads/uiw  v.  Lank  ford,  73 
Md.  428,  11:  688 

34.  The  Legislature  cannot  delegate  its  power 
to  make  a  law,  but  it  can  make  a  law  to  dele^ 
gate  a  power  to  determine  some  fact  or  state 
of  things  upon  which  the  law  makes,  or  in- 
tends to  make,  its  own  action  depend.  Port 
Royal  Min.  Co.  v.  Hagood,  30  S.  C.  519, 

8:  841 

35.  The  question  whether  oysters  may  be 
taken  by  scoop  or  dredge  within  the  waters  of 
Somerset  County,  Maryland,  cannot  be  sub- 
mitted to  the  voters  of  certain  election  districts 
In  that  county,  as  the  oyster  beds  do  not  belong 
to  the  people  of  that  county,  but  to  the  State. 
Bradshaw  v.  Lankford^  78  Md.  426,  1 1;  688 

36.  A  statute  enabling  the  owner  of  ad- 
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Joining  land,  where  a  right  of  waj  has  been 
given  to  a  railroad  company,  to  reouire  the 
company  to  build  a  fence  on  each  sloe  of  the 
right  of  way  at  its  own  cost,  thus  leaving  it 
with  him,  not  only  to  enforce  t^e  requirement 
of  a  fence,  but  to  determine  its  necessity, — 
is  uncoustitutional.  Owenaboro  db  N.  R.  Co. 
V.  Toild,  91  Ky.  175,  11;  885 

By  Cong^ress  to  Btates. 

37.  The  Act  of  Congress  known  as  the  Wil- 
son Bill,  making  intoxicating  liquors  imported 
in  original  packages  subject  to  the  laws  of  any 
State  into  which  they  are  carried,  is  not  an  un- 
constitutional delegation  of  i)ower.  as  it  simply 
declares  when  such  property  shall  become  sub- 
ject to  state  laws,  and  does  not  give  any  power 
to  the  States  to  legislate  upon  that  eubiect 
Re  Van  Vliet  (C.  C.  E.  D.  Ark.)  48  Fed.  Rep. 
761.  10:  461 ;  Re  Spickler  (C.  C.  S.  D.  Iowa) 
4B  Fed.  Rep.  653,  10:  446 

To  board  of  Buperrisors. 

38.  Where  the  Constitution  authorizes  a 
delegation  of  legislative  ppwer  for  local  pur- 
poses to  boards  of  supervisors,  the  Legislature 
may  suspend  or  authorize  legislation  which  will 
necessarily  operate  to  suspend  the  general  law 
in  particular  locHlities.  Feek  v.  Slcomingd/fJ^ 
Twp,  Board,  82  Mich.  398,  10:  69 

89.  The  Legislature  cannot  delegate  to  the 
board  of  supervisors  power  to  change  or  sus- 
pend a  provision  of  a  general  law  requiring  a 
county  clerk  to  pay  his  own  deputies,  by  al- 
lowing him  the  expense  of  necessary  deputies 
if  in  their  opinion  his  salary  is  insufficient  to 
pay  for  such  services,  where  the  Constitution 
provides  that  the  Legislature  by  general  and 
uniform  laws  shall  regulate  the  compensation 
of  all  such  officers.  Dougherty  v.  Austin,  94 
Cal.601,  16:  161 

To  railroad  commlBsioners. 

40.  A  statute  conferring  on  a  commission 
authority  to  regulate  the  charges  of  railroads 
for  transportation  of  passengers  and  freights 
is  not  an  unconstitutional  delegation  of  legis- 
lative power.  McWJuyi'ter  v.  Pensacola  <&  A, 
R  Oo,  24  Fla.  417,  8:  604 ;  Chicago  d  N,  W. 
R.  Oo.  V.  Dey  (C.  C.  S.  D.  Iowa)  2  Inters. 
Com.  Rep.  825,  35  Fed.  Rep.  866,        1:  744 

41.  At  least  where  the  reasonableness  and 
legality  of  such  regulation  is  reviewable  by 
the  courts.  Atlantic  Exp.  Oo.  v.  Wilmington 
dt  W.  R.  Oo.  Ill  N.  C.  463,  18:  893 
To  drainage  commissioners. 

42.  Granting  power  to  drainage  commis- 
sioners to  determine  what  land  will  be  bene- 
fited by  the  proposed  drainage  and  shall  be 
assessed  therefor,  where  the  lootlity  is  specified 
and  the  nature  and  extent  of  the  proposed 
drainage  is  clearly  indicated  by  the  statute. — 
is  not  an  unlawful  delegation  of  power. 
State,  DaltzeU,  v.  Stewart,  74  Wis.  620, 

6:  894 
To  courts  or  judg^es. 

43.  A  statute  authorizing  the  creation  of  a 
municipal  corporation  by  a  judicial  court, 
upon  petition  of  a  majority  of  the  inhabitants 
of  the  territory  to  be  incorporated,  is  unconsti- 
tutional as  delegating  les-islative  functions  to 
the  court.  Territory,  Kelly,  v,  Stewart,  1 
Wash.  98.  8:  106 

44.  No  unlawful  delegation  of  legislative 


power  to  a  judicial  officer  is  made  by  a  statute 
requiring  the  approval  of  a  court  to  an  ordi- 
nance extending  the  limits  of  a  city  under  a 
general  law  of  the  State.  The  determination 
of  the  question  whether  the  statutory  condi- 
tions have  been  complied  with  is  judicial. 
Callen  v.  Junction  City,  43  Kan.  627,  7:  786 

45.  Tenn.  Act  1887,  chap.  158,  attempting 
to  change  the  practice  in  criminal  trials  when 
the  minimum  degree  of  punishment  is  not 
above  one  year  in  the  penitentiary,  so  as  to  give 
the  judge  discretion  to  allow  the  jury  to  dis- 

{>erse  and  not  be  placed  in  charge  of  an  officer, 
s  unconstitutional  because  it  attempts  to  con- 
fer upon  each  judge  the  power  to  suspend  the 
general  law,  making  his  discretion  the  only 
rule  for  his  conduct.  Kirtg  v.  State,  87  Tenn. 
304,  8:  210 

As  to  selection  of  officers* 
See  also  infra,  54.  • 

46.  The  rule  of  law  against  delegation  of 
power  by  the  Legislature  refers  to  the  law- 
making power,  and  does  not  prohibit  the  Legis- 
lature from  delegating  the  selection  of  mere 
municipal  agents.  State,  Sherman,  v.  George 
22  Or.  142,  16:  787 

47.  The  power  to  appoint  a  state  supervisor 
of  oil  inspection  may  be  conferred  upon  state 
geologists  by  the  Legislature,  under  Ind-.  Const 
art.  15,  g  1,  authorizing  appointments  to 
offices  not  otherwise  provided  for  in  that  Con- 
stitution to  be  made  as  "prescribed  by  law." 
State,  Yancey,  v.  Hyde,  129  Ind.  296,  18:  79 

d.  Separation  of  Powers, 

As  to  judicial  powers. 

48.  The  enactment  of  a  statute  is  a  usurpation 
of  judicial  power  where  it  adjudicates  an  act 
unlawful  and  presumptively  injurious  and  dan- 
gerous which  IS  not  and  cannot  be  made  to  be 
so  without  a  violation  of  constitutional  rights, 
and  where  it  imperatively  commands  the  court 
to  enjoin  such  action  without  proof  that  any 
injury  or  danger  has  been  or  will  be  caused  by 
it.    JanesmUe  v.  Carpenter,  77  Wis.  288, 

8:  808 

49.  The  Pennsylvania  Act  of  June  17*  1887, 
declaring  that  the  Acts  of  1836  and  1845  con- 
cerning mechanics'  liens  shall  be  construed  to 
include  claims  for  labor  done  by  mechanics 
and  others  on  buildings,  no  matter  at  whose 
instance  or  upon  whose  credit  it  was  done,  is  a 
violation  of  Pa.  Const,  art.  5,  §  1,  as  an  exer- 
cise of  judicial  powers  bv  the  Legislature. 
Titusville  Iron  Works  v.  KeystoTie  OU  Co.  122 
Pa.  627,  1:861 

50.  A  statute  regarding  mechanics*  liens, 
which  provides  tliat  when  any  doubt  exists  as 
to  the  construction  it  shall  be  the  duty  of  the 
court  to  construe  it  so  as  to  give  the  person  per- 
forming any  labor  the  full  amount  of  his  claim 
over  and  above  costs  and  attorneys'  fees,  is  un- 
constitutional as  invading  the  functions  of  the 
judiciary.    Meyer  r.  Berlandi,  89  Minn.  488, 

1:  777 
See  also  Appropriations,  6. 

51.  Legislative  authority  to  a  general  guar- 
dian of  an  infant  to  agree  with  a  railroad  com* 
pany  as  to  the  amount  of  damages  for  a  right 
of  way  across  the  infant's  lands,  or  to  releaae 
the  claim  or  right  to  such  damages,  is  not  un- 

See  Index  to  Notes  Preoedlnff • 


CONSTITUTIONAL  LAW,  L  e,  11.   a.  1. 


145 


constitutional  as  a  legiBlatire   usurpation  oft 
Judicial  power.      JxmumUe,  H.  O.  <t  T,  B.  Co. 
Y..Jordan,  69  Miss.  9S9,  16:  861 

52.  Tlie  power  to  flue  and  imprison  for  con- 
tempt IS  essentially  a  Judicial  one,  and  an  at- 
tempt to  confer  it  on  a  state  board  of  tax  com- 
missioners  who  have  power  to  take  testimony 
is  in  violation  of  a  constitutional  provision  that 
no  person  chareed  with  official  duties  under 
either  the  legislative,  executive,  or  judicial 
department  of  the  government,  shall  exer- 
cise any  of  the  functions  of  another,  since 
such  board  belongs  to  the  executive  or  admin- 
istrative  department.  Langenberg  v.  Decker 
181  Ind.  471.  16:  108 

iiS.  The  New  Jersey  Act  "To  Regulate  the 
Sale  of  Intoxicating  JLiquors,"  providing  tnat 
the  circuit  Judge  shall  determine  whether  the 
circumstances  have  arisen  which  require  an 
election  for  the  purpose  of  adopting  the  local 
option  part  of  the  Act,  and  appoint  the  da^  for 
the  election,  does  not  violate  the  constitutional 
provision  defining  the  powers  of  the  depart- 
ments of  government.  State,  Paul,  v.  Glou- 
cMter  County  Circuit  CL  Judge  (N.  J.  Err. 
&  App.)  50  N.  J.  L.  (21  Vroom)  ^85,  1:  86 
As  to  appointment  of  officers. 

54.  A  statute  providing  for  the  appointment, 
by  the  judges  of  a  court,  of  the  members  of  a 
bridge  committee  to  have  charge  of  the  city's 
bridges,  does  not  violate  a  constitutional  pro- 
vision that  persons  chareed  with  official  duties 
under  one  of  the  three  departments  of  govern- 
ment shall  not  exercise  powers  confided  to 
either  of  the  other  departments,  on  tbe  ground 
that  the  appointment  belongs  to  the  executive 
department,  even  if  this  were  true  as  to  the 
appointment  of  officers  generally,  since  such 
committeemen  are  mere  agents  of  the  city, 
and  not  officers  within  the  meaning  of  tbe 
Constitution.  State,  Sfier^/nan,  v.  Oeorge  (Or.) 
22  Or.  142,  16:  787 
But  see  c&se^  following. 

55.  Under  Ind.  Const,  art.  15,  §  1,  provid- 
ing that  "all  officers  whose  appointments  are 
not  otherwise  provided  for  in  this  Ootistitution 
shall  be  chosen  in  such  manner  as  now  is  or 
hereafter  may  be  prescribed  bv  law,"  the  Le- 
gislature may  provide  by  law  for  the  appoint- 
ment of  all  officers  not  provided  for  in  the 
Constitution;  but  the  appointing  power  must 
be  lodged  somewhere  within  the  executive 
department  of  the  government.  EvansvOls  v. 
State.BUnd,  118  Ind.  426,  4:  98$  State,  Jame- 
»n,  Y.  Denny,  118  Ind.  382,  4:  79 

56.  The  appointment  to  office  of  a  board  of 
public  workB  for  a  city  involves  the  exercise 
of  executive  functions,  within  the  meaning  of 
Ind.  Const  art.  8,  g  1,  which  prohibits  a  per- 
son charged  with  official  duties  in  either  the 
legislative,  executive,  or  ludicial  department, 
from  exercising  any  of  the  functions  of  an- 
other department  Stctte,  Jameson,  v.  Denny 
118  Ind.  882.  4:  79 

57.  The  General  Assembly  of  Indiana  has 
no  right  to  appoint  officers  to  manage  and  ad- 
minister municipal  affairs.  State,  Holt,  v. 
Denny,  118  Ind.  449,  4:  66 

58.  The  power  to  provide  by  law  the  man- 
ner or  mode  of  making  an  appointment  does 
not  include  the  power  to  make  the  appoint- 
ment itself.  State,  Jameson,  v.  Denny,  118 
Ind.  882,  4:  79 

U  R  A.  Dio.  10 


50.  The  Legislature  of  Indiana  has  no 
power  to  fill  a  vacancy  occurring  in  an  office, 
whether  of  its  own  creation  or  otherwise,  ex- 
cept express  provision  therefor  can  be  found 
in  the  Constitution.  Mansville  v.  State, 
Blend,  118  Ind.  426,  4:  98 

Local  self-government. 
See  also  infra,  65. 

60.  An  Act  of  the  Legislature  will  not  be  de- 
clared invalid  by  the  courts  because  it  abridges 
the  exercise  of  the  privilege  of  local  self-gov- 
ernment in  a  particular  in  regard  to  which  such 
privilege  is  not  guarantied  by  the  Constitution. 
Cmn.  V.  Blaisted,  148  Mass.  375,  2:  148 
But  see  next  case. 

61.  An  Act  creating  a  metropolitan  board 
to  be  appointed  by  ine  Legislature,  with  su- 
preme control  of  the  police  and  fire  depart- 
ments of  each  city  of  a  certain  size,  with  ex 
elusive  autiiority  to  purchase  whatever  Is  ne- 
cessary for  those  departments,  and  charge  the 
expense  thereof  on  the  city,  is  in  violation  nf 
the  Constitution  ol  Indiana,  as  being  an  un- 
lawful attempt  toWeprive  the  cities  of  local 
self-government.  Etansville  v.  State,  Blend, 
118  Ind.  428,  4:  98;  State,  Holt,  v.  Denny, 
118  Ind.  449.  4:  65 

62.  A  statute  which  undertakes  to  place  in 
the  hands  of  a  board  of  public  works  appoint 
ed  by  the  L^islature  the  exclusive  control  of 
all  the  streets,  alleys,  lanes,  thoroughfares,  etc., 
of  each  city  of  a  certain  size,  without  the  con- 
sent of  those  to  be  aifectcd  therebv,  and  with 
full  power  to  improve,  alter,  or  change  them 
in  any  manner  they  may  choose,  without  any 
accountability  to  anyone,  is  an  unconstitutional 
interference  with  local  self-government.  State, 
Jameson,  v.  Denny,  118  Ind.  382,  4:  79 

63.  The  right  of  local  self-government  which 
existed  prior  to  the  adoption  of  the  Constitu 
tion  of  Indiana,  not  being  expressly  yielded 
up  and  granted  to  any  of  the  departments  of 
the  state  government  bv  that  Constitution, 
which,  on  the  contrary.  Is  framed  with  refer- 
ence to  the  then  existing  local  governments, 
still  belongs  to  the  people  of  the  municipalities 
of  the  State.  Jd. :  EmnmUe  v.  State,  Blend 
118  Ind.  426,  4:  98;  State,  Holt,  v.  Denny, 
118  Ind.  449,  4:  66 

e.  Abandonment  of  Potcer. 

64.  Nonuser  will  not  defeat  a  power  to  ex- 
ercise rights  expressly  delegated  in  a  written 
constitution.  McPhersonw  Blacker,  ^^^\q\\. 
877,  16:  476 

65.  There  is  no  invasion  of  the  right  of 
local  self-government  by  a  statute  providing 
for  appointment  of  police  commissioners  by 
state  officers.  State,  Terre  Haute,  v.  Kolsem 
130  Ind.  484,  14:  566 


II.  Rig  UTS  of  Persons  and  Propbrtt. 

a.  Equal  Protection  and  Privileges, 

1.  Equid  Protection, 

See  also  Contracts,  167. 

66.  A  law  which  applies  alike  to  all  per- 
sons under  like  circumstances  and  conditions 
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does  not  deny  to  any  the  equal  protection  of 
tholaw.  Cfleveland,  €.  0.  db  St.  JL  B.  Co,  y. 
BaekiM,  183  Ind.  513,  18:  789 

07.  A  statute  which  makes  it  a  misdemeanor 
for  persons  in  one  branch  of  industry  to  do 
what  is  lawful  for  those  in  another  branch  of 
industry,  in  like  relation  and  under  like  coodi- 
tioDs,  isunconslitutionaL  FrarerY.  People  (f\\.) 
141  111.  171,  1«:  492 

68.  One  engaged  in  selling  pools  or  making 
books  on  events  to  occur  beyond  the  limits  of 
the  State  is  not  deprived  of  the  equal  protec- 
tion of  the  laws  by  a  statute  which  prohibits 
making  books  or  selling  pools  on  such  events, 
but  does  not  prohibit  it  on  events  within  the 
State.  Such  Act  is  uniform  in  its  operation 
upon  all  comine  within  its  provisions;  all  are 
alike  prohibited  from  engaging  in  one  class  of 
transactions  and  have  equal  rights  as  to  the 
other  class.     State  v.  Burgdoerfer^  107  Mo.  1, 

14:  846 

•9.  A  statute  making  it  unlawful  for  the 
owner  of  ground  having  ^e  right  to  use  it,  to 
drive  piles  into  it  anywhere  within  a  river,  for 
any  purpose,  prevents  the  lawful  use  of  his 
property,  and  takes  it  away  from  him  without 
compensation  or  due  process  of  law,  and  denies 
him  the  equal  protection  of  the  law.  Janes- 
ville  V.  Carpenter,  111  Wis.  288,  8:  808 

70.  A  discrimination  by  statute  between  the 
owners  of  lots  similarly  situated  and  subject 
to  substantially  the  same  conditions,  in  respect 
to  the  right  to  compensation  for  injury  thereto 
hj^  a  change  of  the  ^rade  of  a  street,  is  uncon- 
stitutional as  a  denial  of  the  equal  protection 
of  the  laws.  Anderton  ▼.  Muwauku  (Wis.) 
83  Wis.  279,  15:  830 

Ab  to  appeaL 

71.  The  failure  to  provide  for  an  appeal 
from  the  decision  of  commissioners  placing  a 
valuation  upon  railroad  property  for  purposes 
of  taxation  will  not  render  a  revenue  Act  void 
as  violating  the  constitutional  provision  secur- 
ing the  equal  protection  of  tlie  laws,  although 
the  right  to  appeal  in  such  cases  is  accorded 
to  the  owners  of  other  property.  St.  Latiis, 
L  M.  dt  8,  B.  Co.  V.  Warihen,  52  Ark.  529. 

7:  874 

72.  A  statute  denying  tlie  right  of  appeal  to 
persons  convicted  of  certain  offenses  within 
the  territorial  jurisdiction  of  a  city  police 
court,  under  the  same  circumstances  ana  con- 
ditions as  such  right  is  possessed  in  other  por- 
tions of  the  State  oy  persons  convicted  of  sim- 
ilar offenses,  does  not  violate  U.  S.  Const.  14th 
amend.  §  1.  as  depriving  citizens  of  that  citv 
of  the  equal  protection  of  the  laws  guarant^d 
to  all  citizens  of  the  United  States,  where  the 
Act  operates  equally  on  all  persons  within  the 
jurisdiction  to  which  it  applies.  Sulltran  v. 
ffavg,  82  Mich.  548,  10:  868 

As  to  corporations. 

See  also  ivfra,  116, 123-126, 129, 180, 209,  210. 

73.  A  corporation  is  neither  a  citizen  of  the 
United  States  nor  a  person  within  the  protec- 
tion of  U.  S.  Const.  14th  amend.  §  1.  State j 
Curtis,  V.  Brawn  db  S,  Mfg,  Co.  18  R.  I.  — , 

17:  866 

But  see  next  case  to  the  contrary  in  respect 
to  a  corporation  as  a  "  person." 

74.  Railway  companies  are  persons  within 
the  provisions  of  U.  S.  Const.  14th  amend . 


§  1,  relating  to  due  process  of  law  and  the 
equal  protection  of  the  laws.  Cleveland,  0.  O, 
dbSt.L.R  Co.  V.  Backus,  188  Ind.  518,     , 

18:  789 

75.  The  equal  protection  of  the  law  is  not 
denied  to  railroad  corporations  hy  statutes 
making  them  liable  for  fires  set  by  their  en- 

S'nes  or  upon  their  right  of  way  by  the  act  of 
eir  agents  or  servants,  and  giving  them  an  in- 
surable interest  in  the  property  exposed  to  such 
loss.  JieCandless  ▼.  Bichmond  d  J).  B,  Co, 
88  S.  C.  103,  18:  440 

76.  A  railroad  company  is  not  denied  the 
equal  protection  of  the  laws  in  the  assessment 
of  its  property  because  original  jurisdiction  of 
the  assessment  and  valuation  is  g[iven  to  a  state 
board  of  tax  commissioners  which  has  power 
to  hear  grievances  and  make  oorrections,  in- 
stead of  being  given  in  the  first  instance  to  a 
county  board,  as  in  the  case  of  other  property, 
with  the  right  of  appeal  to  the  state  board. 
Cleveland,  C,  C.  d  St.  L.  B.  Co.  v.  Backus 
183  Ind.  518,  18:  789 

77.  A  statute  giving  a  right  of  action 
against  railroad  companies  only,  for  negli- 
gence causing  death,  is  not  unconstitutional  as 
denying  to  such  corporations  the  equal  pro- 
tection of  the  law.  LouismZle  Safety  Vault  db 
T,  Co.  ▼.  Louisville  &  N.  B  Co,  92  Ky .  288, 

14:  679 

2.  Equal  Privileges  and  Immunities. 

78.  The  privileges  and  immunities  of  citi- 
zens  protected  by  the  14th  Amendment  of  the 
Federal  Constitution  are  those  of  citizens  of 
the  United  States  merely,  and  not  those  of  the 
citizens  of  a  state.  [Case  affirmed  bv  eqval 
division.]  Peel  Splint  Coal  Co.  v.  SiaU  (W. 
Va.)  36  W.  Va.  802,  17:  885 
Effect  of  g^ood  character. 

79.  A  statute  allowing  persons  proved  to 
be  of  good  character  to  show  reasonable  fear 
of  danger  as  a  justification  for  carrying  con- 
cealed weapons  which  the  law  prohibits  carry- 
ing is  not  in  confiict  with  constitutional  pro- 
visions as  to  equal  privileges  and  immunities 
of  citizens,  as  discriminating  against  those 
who  are  not  of  good  character.  State  v.  Work- 
man, a5  W.  Va.  867,  14:  BOO 
Ezemptions. 

80.  A  statute  exempting  an  officer  or  sea- 
man of  a  seagoing  vessel  or  ship  from  arrest 
or  imprisonment  for  debt  is  not  In  conflict 
with  the  constitutional  provision  a^inst  the 
grant,  to  any  citizen  or  class  of  citizens,  of 
any  privilege  or  immunity  which  shall  not 
upon  the  same  terms  belong  equally  to  all  citi* 
zens.    Be  Oberg,  21  Or.  406,  14:  677 

81.  The  exemption  from  road  duty,  of  the 
employes  of  a  certain  railroad  corporation, 
will  not  be  held  unconstitutional  as  the  grant 
of  a  special  privilege  to  particular  persons, 
where  it  does  not  appear  that  the  purpose  of 
the  Legislature  was  not  to  provide  for  the  safety 
and  security  of  persons  and  ^operty  carried 
by  such  company.  State  Y.WombU  (N.  C.) 
112N.  C.862,  19:  887 
Of  women. 

82.  The  constitutional  provision  that  no  per- 
son shall,  on  account  of  sex,  be  disqualified 
from  entering  upon  or  pursuing  any  lawful 
bii<nne«s,  vocation,  or  profession,  is  not  vio- 

See  Index  to  Notes  Preoedlnip. 
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lated  by  as  ordinance  prohibiting  the  sale  of 
intoxicating  liquors  in  dance  cellara  or  other 
places  where  musical  and  theatrical  entertain- 
ments are  given  and  where  females  attend  as 
waitresses.    Ex  parte  Hayes,  98  Cal.  555, 

80:  701 

88.  The  exclusion  of  women  from  a  jury  on 
tiif  trial  of  a  man  for  crime,  even  it  wronflfful, 
does  not  deprive  him  of  any  rights  or  privileges 
under  a  constitutional  provision  givinff  women 
the  right  to  vote  and  hold  office,  and  aeclariDg 
that  lx>th  male  and  female  citizens  shall  equaf 
Ij  enjoy  all  dvil,  political,  and  religious  rights 
and  privileges.  McKinney  v.  ^ate,  8  Wyo. 
719.  16:  710 

84.  Kestrlcting  the  right  to  obtain  licenses  for 
tte  sale  of  intoxicating  liquors  to  the  male  in- 
habitants of  the  State  does  not  render  a  law 
obnoxious  to  17.  8.  Const,  art.  4,  g  2,  which 
provides  that  the  citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
the  citizens  of  the  several  Statea  WeUh  v. 
StaU,  I26lnd.  71,  9:  664 

Of  colored  pertsoiuu 

85.  The  rule  of  a  theatre,  that  colored  people 
tan  sit  ia  the  balcony  only,  does  not  violate  u. 
8.  Const.  14th  amend,  which  declares  that  "no 
state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  immunities  of  the 
citizens  of  the  United  States."  Teunyer  v. 
Judah,  111  Mo.  808,  16:  658 

86.  A  statute  requiring  equal  but  separate  ao- 
oommodations  for  the  white  and  colored  races 
by  providing  separate  coaches  or  comparlments 
does  not  deny  or  abridge  the  equal  privileges 
or  immunities  of  citizens.  Mx  parte  Pleisy 
45  La.  Ann.  80,  18:  689 

As  to  ▼otinff. 

87.  An  Act  to  provide  for  the  purity  of  elec- 
tions, which  does  not  prevent  an  elector  from 
casting  his  vote  fairly,  does  not  interfere  with 
the  pnvOeges  and  immunities  of  the  citizens 
so  as  to  conflict  with  U.  S.  Const  amend.  14. 
Oook  V.  State,  90  Tenn.  407,  18:  188 

As  to  holdinip  offlce. 
88.  The  faot  that  a  statute  authorizing  the  ap- 
pointment of  a  state  board  of  commissioners  to 
consist  of  three  members  provides  that  not  more 
than  two  of  them  shall  be  adherents  of  the  same 
political  partv  does  not  render  it  void  under  a 
constitutional  provision  which  declares  that 
'*no  member  of  this  State  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or  privileges 
secured  to  anv  citizen  thereof,  unless  l^  the 
law  of  the  land  or  the  judgment  of  his  peers," 
notwithstanding  that  after  two  commissioners 
have  been  appomted  from  one  party  all  other 
members  of  that  party  are  ineligible  to  the  va- 
cant oommissionership.  Boaere  ▼.  Buffalo, 
123  N.  Y.  173,  9:  579 

89.  A  provision  that  officers  and  patrolmen 
of  a  fire  department  shall  be  select^  equally 
from  the  two  leading  political  parties  of  a 
city  is  in  violation  of  a  constitutional  provision 
against  granting  privileges  or  immunities  to 
any  citizen  or  class  of  citizens  which  shall  not 
upon  the  same  terms,  belong  to  all  citizens. 
EvanwiUe  v.  State,  BUnd,  118 lad.  426, 4:  98; 
State,  Bolt,  v.  Benny,  118  Ind.  449,        4:  65 

90.  A  residence  of  five  years  cannot  be 
made  by  Uie  Legislature  a  valid  qualification 
for  office,  under  a  constitutional  provision 


against  granting  privileges  or  immunities  to 
any  citizen  or  class  of  citizens  which  shall  not 
belong  to  all  citizens  upon  the  same  terms. 

Id. 
As  to  truats. 

91.  A  statute  prohibiting  any  person  who  is 
not  a  bona  fide  resident  of  the  state  to  act  or 
be  appointed  as  a  trustee  in  any  deed,  mort- 
gage, or  other  instrument  in  writing,  except 
wiBs,  is  in  violation  of  the  constitutiooal  right 
of  citizens  of  each  state  to  all  the  privileges 
and  immunities  of  citizens  in  tiie  several  states. 
Body  V.  SmUh,  181  Ind.  842.  16:  792 
Rirht  to  cany  on  lawftil  baainesa. 

92.  The  discrimination  which  might  be  made 
against  persons  desiring  to  keep  a  livery 
stable  makes  void  an  ordmance  which  requires 
the  consent  of  half  the  owners  on  a  block  in 
order  to  permit  a  livery  stable  thereon.  St, 
Louis  V.  BusseU,  116  Mo.  — ,  80:  781 

93.  The  business  of  maintaining  a  private 
asylum  for  the  treatment  of  mild  forms  of  in- 
sanity, inebriety,  and  other  nervous  and  mental 
diseases,  is  a  lawful  one  which  cannot  be  pro- 
hibited either  directly  or  indirectly  by  unrea- 
sonable and  oppressive  regulations.  Ms  parte 
WhiiweU,  98  Cal.  73,  19:  787 
Aa  to  bankinff. 

See  also  infra,  172;  Baskb,  1-8. 

94.  The  equal  privileges  and  immunities  of 
citizens  under  the  Soutii  Dakota  Constitution 
include  the  right  of  transacting  bankinj^  busi- 
ness, szcept  so  far  as  it  relates  to  the  issuing 
of  bills  to  circulate  as  money.  State  v.  Scaugal 
(S.  D.)  16:  477 

95.  A  statute  making  it  a  misdemeanor  for 
any  banker  to  discount  commercial  paper  at 
more  than  a  certain  rate  per  cent  is  not  un- 
constitutional legislation  because  it  applies  to 
bankers  only.  Toujwblood  v.  Birmingham 
Trust  &  S.  Go,  (Ala.)  80:  58 

Aa  to  pra.ctice  of  profeaaion* 

96.  The  equal  privileges  or  immunities  of 
citizens  are  not  infringed  by  a  statute  which  ex- 
empts those  who  are  practitioners  of  medicine 
or  surgery  at  the  time  of  its  passage  from  its 
provisions  requiring  a  diploma  or  certificate  of 
a  state  board  of  examiners  to  entitle  a  person  to 
practice  such  a  profession.  Stale  v.  Bandolph 
28  Or.  74,  17:  470 

97.  The  authority  to  refuse  certificates  to 
graduates  of  medical  schools  not  in  good 
standing  does  not  extend  special  privilege  or 
immunities  to  other  schools  that  are  oeter- 
mined  to  be  in  good  standing,  lovoa  Eclectic 
Medieal  College  Asso,  v.  Schroder  (Iowa) 

20:  855 

98.  N.H.  Oen.  Laws,  chap.  182,  to  secure  the 
possession  of  requisite  skill  and  learning  by 
practitioners  of  medicine,  surgery,  and  den- 
tistry, which  excepts  from  its  provisions  per- 
sons who  have  practiced  their  professions  in  the 
place  of  their  present  residence  for  a  certain 
time,  and  also  physicians  residing  out  of  the 
State  called  into  the  State  for  consultation,  or 
to  attend  patients  in  the  regular  course  of  busi- 
ness, Ib  unconstitutional  in  discriminating  be- 
tween persons  en?ap^ed  in  the  samp  busiDess  or 
profession,  and  also  in  discriminnting  against 
citizens  of  other  states.  StaAe  v.  Pennoyer, 
65  K.  H.  118,  5s  709 

99.  A  statute  requiring  that  a  person,  in  or- 

See  Index  to  Notee  Preoedi3is« 
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der  to  be  eligible  for  examination  for  license  as 
41  dentist,  shall  have  a  diploma  from  some  den- 
^tal  college  in  good  standing,  but  giving  tbc 
1)oard  discretion  to  dispense  with  this  in  case  ol 
'One  who  has  practiced  dentistry  for  ten  years 
before  the  passage  of  the  Act,  is  not  unconsti 
tutional  as  discriminating  between  persons  or 
-^classeil,  although  some  mar  not  be  pecuniarilj 
able  to  at  tend  a  dental  college.  8tate  ▼.  Van- 
'tkrriuis,  ^2  mun.  129.  6:  119 

1  100.  A  provision  in  a  statute  regulating  the 
practice  of  dentistry,  that  aUows  students  un- 
der the  direct  supervision  of  a  preceptor  or  a  li 
censed  dentist  to  practice  on  the  teetii  and  jaws 
during  the  period  of  their  enrollment  in  a  den- 
tal coUege  and  attendance  upon  a  regular  unin- 
terrupted course  therein,  does  not  unlawfully 
discriminate  between  dental  students.       Id, 

As  to  license;  sale  of  liquors. 

See  also  infra,  201-208. 

101.  A  statute  giving  discretion  to  grant  or  re- 
fuse a  license  to  mine  phosphate  rock  in  the 
beds  of  the  navigable  streams  which  are  held 
by  the  State  in  trust  for  t^e  public  does  not 
violate  the  14th  Amendment  of  the  United 
States  Constitution  by  discriminating  against 
those  to  whom  a  license  is  refused,  as  the  li- 
cense is  in  the  nature  of  a  speciaJ  privilege, 
and  not  a  right  common  to  all.  Bcn't  Royal 
Min,  Co.  V.  Hagaod,  30  S.  C.  519,        8:  841 

102.  The  validity  of  an  exercise  bv  a  state  of 
liS  police  power  in  regulating  the  safe  of  spintr 
uous  liquors  does  not  in  the  least  degree  depend 
on  any  question  as  to  the  presence  or  absence 
of  discrimination  for  or  against  particular  per- 
sons or  classes  of  persons.  The  Legislature 
may  lawfully  grant  the  right  to  sell  to  a  certain 
flass  or  classes  of  persons,  and  withhold  it  from 
all  others.     Tragesur  v.  Oray,  73  Md.  250, 

9:  780 

103.  A  stiite's  denial  to  persons  not  citizens  of 
the  United  States  of  the  right  to  obtain  liceiiHCs 
to  sell  spirituous  liquors  witbin  its  borders  is 
not  a  discrimination  against  them,  or  an  abridge- 
ment of  their  rights  within  the  prohibition  of 
the  14th  Amendment  of  the  Constitution  of  the 
United  States.  Id. 

104.  No  citizen  of  the  United  States  can  com- 

Elain  because  a  state  police  regulation  denies 
im  the  privilege  of  selling  spirituous  liquors, 
even  if  the  privilege  is  granted  to  other  citizens. 
Id.;   We'sh  v.  State.  126  Ind.  71,  9:  664 

105.  A  statute  requiring  the  payment  of  a 
license  fee  for  the  privilege  of  purchasing  cer- 
tain kinds  of  produce  in  a  certain  county  to  be 
shipped  out  of  it,  which  fee  is  greater  in  the 
case  of  nonresidents  of  the  county  than  of  resi- 
dents, is  not  obnoxious  to  U.  S.  Const,  art.  4, 
§  2,  entitling  citizens  of  each  State  to  all  the 
privileG^es  and  immunities  of  the  citizens  of  the 
several  states.  EotTiermel  v.  Meyerle,  180  Pa. 
250,  9:  866 
As  to  tax  or  license  fee. 

106.  A  tax  on  gifts,  legacies,  and  collateral 
Inheritances,  which  operatea  alike  on  all  prop- 
erty and  persons  similarly  situated,  and  whidi 
is  made  by  a  Judicial  officer,  after  notice  and 
opportunitv  to  be  heard,  does  not  conflict  with 
the  provisions  of  U.  8.  Const.  14th  Amend. 
WcMace  v.  Meyers  (C.  C.  S.  D.  N.  Y.)  38  Fed. 
Rep.  184,  4:  171 

107.  A  statute  fixing  the  price  of  licenses  for 
See  Index  to  Notes  Preeedini:. 


the  sale  of  lightning  rods  at  ^00  to  cfCfzena^ 
of   the  State,  and  (500  to  citizena  of  other 
States,   is  a  discriminatioii  ptohtbited  by  U. 
S.  Const,  art  4,  §  2.    State  v.  Wi^f^  U  TSk 
H.  508.  Ir  9V 

108.  The  constitutional  equality  andmiiform- 
Ity  of  occupation  taxes  is  violated  by  sn  ordfv 
nance  which  is  fair  on  its  face,  iiiq>ostng  s  tax. 
upon  those  who  sell  meat,  but  wbfeh  is  eollect^ 
ea  only  from  those  who  sell  hi  tbeiiownshopa^. 
while  there  is  a  persistent  failure  to  collect  it 
from  those  who  rent  stalls  from  the  city,.  mU 
though  they  pay  only  the  rental  value  thereof. 
lloefling  v.  San  Antonio,  85  Tex.  228, 

16:  608 
As  to  eminent  domain. 
109.  A  constitutional  provisioo  for  equal  privi- 
leges and  immunities  of  citizens  is  not  violated 
by  a  statute  which  grants  the  right  of  eminent 
domain  only  to  such  companies,  corporations,, 
etc,  as  are  engaged  in  supplying  patrons  with- 
in the  state.  UoneumerB  Qa$  Trust  Co,  v.  Har*^ 
less,  181  Ind.  446,  16:  605 

As  to  street  parades;  worship. 

1 10.  An  ordinance  prohibiting  atreet  parades 
with  shouting,  singing,  or  music,  without  ob- 
taining permission  from  a  city  officer,  but  ex- 
cepting from  ita  provisions  funerals,  fire  com^ 
panics,  state  militia, and  political  parties  having- 
a  state  organization, — \a  unconstitutional  by 
reason  of  its  unreasonable  and  unjust  discrim- 
ination denying  equal  privileges  and  protection 
of  the  laws.    Re  Oarrabad.  84  Wis.  585, 

19:  858 

111.  The  constitutional  provisions  securing 
freedom  of  worship  were  not  designed  to  pre- 
vent the  adoption  of  reasonable  rules  for  the 
use  of  streets;  and  a  religious  body  cannot 
avail  itself  of  these  provioons  as  an  authcHrity 
to  take  possession  of  »  city  street,  in  violation 
of  such  rules,  for  the  purpose  of  public  wor- 
ship therein.     Com.  v.  Plaisted,  148  Mass.  875. 

8:  148 

113.  That  an  act  was  done  as  a  matter  of  re- 
ligious worship  only  will  not  protect  one  from 
the  consequences  of  an  act  which  is  made  sub- 
ject to  a  penalty  under  the  law.  Id, 
As  to  dower. 

113.  There  is  no  unconstitutional  discrimina- 
tion against  a  nonresident  widow,  under  U.  S. 
Const,  amend.  14,  by  making  a  convey- 
ance by  her  husband  of  his  property  suffi- 
cient to  cut  off  her  interest  if  she  was  not  then 
and  never  had  been  a  resident  of  the  State. 
Buffington  v.  Orostenor,  46  Kan.  730, 

18:  888 
Rig^ht  to  sue. 

114.  The  right  of  a  nonresident  to  sue  in  the 
courts  of  a  State  is  not  one  of  the  privileges 
and  immunities  granted  to  citizens  of  the  sev- 
eral States  by  Fed.  Const  art  4,  g  2.  RMn- 
fion  V.  Ocean  Steam  Nav,  Go,  112  N.  Y.  815, 

8:  686 
But  as  to  citizens  see  next  case. 

115.  The  right  of  citizens  of  other  states  to 
bring  suit  in  a  state  court,  where  a  citizen  of 
that  state  may,  is  guaranteed  and  protected 
by  U.  S.  Const,  art  4,  §  2.  Cofrode  v. 
Gartner,  79  Mich.  382,  7;  51 1 
As  to  corporations. 

See  also  Mf^a,  73,   and  if\fra,  123-125,  129, 
130,  209,  210. 
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116.  The  privileges  or  immunities  of  citizens 
are  not  abridged  by  a  statute  making  railroad 
corporations  liable  for  fires  on  its  right  of  way 
or  set  by  its  engines.  McCandUM  t.  Rich- 
mond A  D.  R,  (Jo,  38  S.  C.  108,  18:  440 

8.  CUmb  Legii^tion;   Ut^jiut  DiBcrimination, 

117.  Legislation  which  affects  alike  all  per- 
sons pursuing  the  name  business,  under  the 
same  conditions,  is  not  such  class  legislation 
as  is  prohibited  by  the  Constitution  of  the 
United  States  or  of  Louisiana*  StcUe  v. 
tkMnnmer,  42  La.  Ann.  1166,  10:  185 

118.  A  statute  providing  for  a  short-cause 
calendar  on  which  plaintiff  may  have  a  cause 

£  laced  under  certain  circumstances,  but  deny- 
ig  the  same  right  to  the  defendant,  is  not  un- 
constitutional as  bein^  unequal,  partial,  or  spe- 
cial legislation.  LautmiUe,  If.  A.  d  C.  R,  Uo. 
V.  WaUaee,  136  111.  87,  11:  787 

119.  A  statute  violates  the  essential  spirit, pur- 
|XMe,  and  in  cent  of  the  Constitution  and  is  con- 
trary to  public  Justice,  where  it  declares  that  it 
ahaU  be  unlawful  within  the  limits  of  a  single 
coanty  to  drive  piles,  etc.,  hi  a  river  which 
flows  through  other  counties  also,  and  gives 
only  to  resident  taxpayers  and  owners  or  lessees 
of  the  right  to  use  water  of  said  river  for  a  mill 
or  factory  within  said  county  the  right  to  an 
injunction  against  the  prohibited  acts,  without 
proof  that  any  injury  or  danger  has  been  or 
will  be  caused  thereby.  JainmlU  v.  Carpenter 
77  Wis.  288,  8:  808 

120.  The  Michigan  Constitution  contains  no 
provision  that  all  laws  shall  be  equal  and  uni- 
form throughout  the  State,  and  consequently 
the  L^islature  is  not  prohibiting  from  legis- 
lating for  particular  localities;  and  it  has  power 
to  declare  that  certain  acts  committed  in  a  par- 
ticular locality  may  be  punished  as  a  crime, 
while  if  committed  in  other  localities  they  are 
not  punishable.  People  v.  Hanrahan,  75 
Mich.  611,  4:  761 

121.  An  ordinance  does  not  violate  the  con- 
stitutional law  of  "equality''  because  it  ap- 
plies to  one  village  of  the  state  only.  Snm- 
merviUe  v.  Preesley,  33  S.  C.  56,  8:  854 

122.  An  ordinance  is  not  '^unequal  and  un- 
just" on  the  ground  that  it  permits  the  owner 
of  a  small  parcel  of  ground  to  cultivate  a 
larger  proportion  of  his  ground  than  the 
owner  of  a  larger  tract  can  do,  where  the  same 
maximum  limit  is  fixed  for  all  persons.  Id. 
As  to  railroads* 

123.  A  statute  making  every  railroad  cor- 
poration liable  for  all  damHges  by  fire  caused 
by  operating  its  road  is,  in  view  of  ihe  fact 
that  all  railroads  are  run  by  corporations, 
properly  construed  to  apply  to  all  persons 
operating  a  railroad,  whether  technically  in- 
corporated or  not,  and  therefore  docs  not  un- 
justly discriminate  against  corporations. 
UrUon  P.  R.  Co.  v.  De  Busk,  12  Colo.  294, 

8:  860 

124.  No  restraints,  disqualifications,  or  bur- 
dens are  placed  upon,  or  discriminations  made 
■gainst,  railroad  corporations,  within  the  pro- 
hibition of  8.  C.  Const,  art.  1,  §  12,  by  a  stat- 
ute applicable  only  to  the  operators  of  rail- 
roads, making  them  liable  for  all  fires  set  out 
by  their  engines  or  on  their  rights  of  way,  if  it 
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applies  equally  and  uniformly  to  them.  Jfo- 
Candless  v.  Richmond  cfc  D.  H.  Co.  38  8.  C. 
108,  18:  440 

See  also  infra,  184-186,  211. 

125.  A  statute  requiring  a  report  on  a  black- 
boaid  as  to  whether  trains  are  on  time,  at 
every  station  where  there  is  a  telegraph  office 
is  not  unconstitutional  as  class  legislation, 
where  it  applies  uniformly  to  all  persons 
operating  railroads  and  to  the  same  class  of 
stations.  State  v.  Indiana  dl.8.R,  Co.  (Ind.) 
133  Ind.  69,  18:  508 
As  to  attorneys*  fees. 

See  also  infra,  i5q. 

126.  Permitting  the  recovery  of  attorneys' 
fees  on  recovery  against  a  railroad  company 

I  for  violation  of  a  statute  regulating  rates  does 
notwiolate  the  constitutional  provision  as  to 
equality.  Burlington,  C.  R.  d&  N.  R.  Co.  v. 
Dey,  82  Iowa,  312,  18:  486 

127.  A  statute  authorizing  the  allowance  of 
an  attorneys'  fee  to  plaintiff  on  recoverv  under 
a  statute  making  a  railroad  oompanv  liable  for 
injury  to  livestock  because  of  a  defective  rail- 
way fence  is  not  unconstitutionid  as  special 
legislation,  as  the  attorneys'  fee  may  be  law- 
fully imposed  as  a  penalty  for  violation  of  the 
law.  Perkins  v.  St.  Louis,  I.  M.  <fc  >S.  R.  Co. 
103  Mo.  52,  11:426 

128.  A  statute  providing  for  the  collection  of 
claims  against  railway  corporations  alone,  and 
authorizing  the  allowance  of  attorneys'  fees  in 
such  cases,  will  not  be  set  aside  because  dis- 
criminatory in  its  character,  nor  because  it  is 
opposed  to  the  principles  of  republican  govern- 
ment.    Qulf,  C.  cfe  H.  d.  R.  Co.  V.  EUis  (Tex.) 

17:  886 
As  to  waffes  and  payment. 
See  also  infra,  178,  179,  206,  20«,  210. 

129.  A  statute  regulating  the  payment  of  coal- 
mine employes  is  not  unconstitutional  as  class 
legislation  iSecause  it  applies  only  to  persons, 
companies,  or  corporations  operating  a  coal 
mine  in  which  more  than  ten  miners  are  em- 
ployed. [Case  affirmed  by  equal  divisions.] 
Peel  Splint  Coal  Co.  v.  StaU,  36  W.  Va.  802, 

17:  885 

130.  The  exception  of  religious,  literaiy,  or 
charitable  corporations  from  a  statute  requir- 
ing corporations  to  make  weekly  payments  of 
wages,  does  not  create  any  invidious  distinction 
against  other  corporations.  State,  Curtis,  v. 
Blown  &  S.  Mfg.  Co.  18  R.  I.  — .     17:  866 

131.  A  stiitute  prohibiting  employes  from 
making  any  contracts  in  aavanc(?  to  accept 
anything  else  than  lawful  money  of  tlie  United 
States  is  not  unconstitutional.  Uaneock  v. 
Taden,  121  Ind.  866,  6:  676 

182.  No  special  privileges  are  conferred, nor 
any  unjust  discrimination  made,  by  a  statute 
requiring  all  persons,  firms,  corporations,  etc., 
engaged  in  mining  or  manufacturing,  to  pay 
their  employes  at  least  once  every  two  weeks, 
and  prohibiting  all  contracts  by  such  em- 
ployes to  accent  anything  but  lawful  money 
of  the  United  States  in  payment.  The  statute 
operates  alike  upon  all  who  enter  the  classes 
named,  and  leaves  all  citizens  free  to  enter 
them.  Id. 

But  see  cases  next  following. 
133.  A  statute  which  singles  out  owners  and  pro- 
prietors of  mines  and  manufacturers  of  every 
kind,  and  provides  that  they  shall  bear  bur- 


IGO 


CONSTITUTIONAL  lAW,  IL  h,  1. 


dens  not  imposed  on  other  owners  of  property 
or  employers  of  labor,  and  prohibits  them  from 
making  contracts  which  it  is  competent  for 
other  owners  of  property  or  employers  of  labor 
to  make, — Is  unconstitutional  and  cannot  be 
sustained  as  an  exercise  of  the  police  power. 
State  V.  Goodwin,  83  W.  Va.  179,  6:  681 
184.  A  statute  which  prohibits  persons  en- 
gaged in  mining  and  manufacturing  from  is- 
suiDg  for  the  payment  of  labor  any  order  or 

Saper  which  is  not  redeemable  wtthin  thirty 
ays  in  lawful  money,  with  interest,  is  uncon- 
stitulional  and  void.  IcL 

135.  A  statute  prohibiting  persons  and  cor- 
porations engaged  in  mining  and  manufactur- 
ing and  interested  in  selling  merchandise  and 
supplies^  from  selling  any  merchandise  to  their 
employes  at  a  greater  per  cent  profit  than  they 
sell  to  others  not  employed  by  them,  is  uncon- 
stitutional and  void  because  it  is  class  legislation 
and  an  unjust  interference  with  private  con- 
tract and  business.  State  v.  Fire  Greek  Coal  dk 
0.  Co,  83  W.  Va.  188,  6:  859 
Ab  to  libeL 

136.  A  statute  defining  rights  and  obligations 
In  respect  to  actions  for  libel  is  not  uncon- 
stitutional as  partial  or  class  legislation  be- 
cause its  provisions  are  limited  to  publishers 
of  newspapers.  Alien  v.  Pioneer  Press  Co. 
40  Minn.  117,  8:  688 

137.A  statute  in  relation  to  liability  for  libel, 
which  in  effect  permits  evidence  of  good 
faith,  coupled  with  a  full  retraction,  not  mere- 
ly in  modification  of  damages,  but  to  prevent 
the  recovery  of  s^eneral  damages  as  distin- 
guished from  special  damages  for  injury  of  a 
pecuniary  nature,  does  not  violate  Minn.  Const 
art.  1,  §  '8.  which  provides  that  "every  person 
is  entitled  to  a  certain  remedy  in  the  laws  for 
all  injuries  or  wrongs  which  he  may  receive  on 
his  person,  property,  or  character."  Id. 

But  see  next  case  following. 

138  The  Michigan  statutes  relieving  publish- 
ers of  newspapers  from  all  but  actual  damages 
to  property  and  business,  in  actions  for  libel,  if 
the  publication  was  by  mistake  and  in  good 
faith,  and  did  not  involve  a  criminal  charge, 
and  was  followed  by  a  correction,  are  uncon- 
stitutional, because  "they  deprive  the  party  in- 
jured of  the  right  to  daniages  for  injury  to  his 
private  reputation,  and  exempt  a  special  class 
of  citizens  from  liability  for  wrongs,  not 
granted  to  others,  and  permit  the  doing  of  a 
wrong  without  liability  to  answer  therefor. 
Park  V.  Detroit  Free  Press  Co.  73  Mich.  560, 

1:  699 

b.  Due  Process  of  Law  or  Laio  of  tJie  Land. 

1.  In  Qenei-al;  As  to  Personal  Rights, 

As  to  Arrest,  see  Arrtcst,  9. 

As  to  Grand  Jury,  see  Grand  Jury,  1. 

As  to  Depositions,  see  Depositions,  1. 

1JJ9.  The  meauingof  the  phrase  **due  pro- 
cess of  law'*  is  not  .strictly  limited  to  judicial 
process  or  proceedings.  Lowell  v.  SeebarM^ 
45  Minn.  465,  11:  667 

140.  Special  proceedings  applicable  to  the 
specified  subject-matter,  and  conformable  to 
the  rules  requiring  notice  and  the  acquisition 
of  jurisdiction,  and  which  affect  all  persons 


alike  whose  property  or  rights  come  within  the 
lawful  scope  of  the  proceedings,  are  prosecuted 
with  "  due  process  of  law."  Burlington,  O, 
R,  db  If.  R.  Go.  v.  Dq/,  82  Iowa,  812, 

18:  486 

141.  A  statute  does  not  deprive  a  citizen  of 
his  liberty  or  property  in  the  constitutional 
sense  simply  because  it  imposes  burdens,  or 
abridges  freedom  of  action,  or  regulates  occu- 
pations, or  subjects  individuals  or  property  to 
restraints  in  matters  indifferent  except  as  they 
affect  public  interests  or  the  rights  of  others. 
PeopU  V.  Budd,  117  N.  Y.  1,  6:  669 

Ae  to  penalty. 

142.  Giving  a  prosecuting  attorney  an  in- 
terest in  a  penalty  does  not  prevent  due  pro- 
cess of  law.  State  v.  Indiana  d  L  8.  R.  Co. 
133Ind.  69,  18:608 

Sufflciencgr  of  notice* 

143.  Where  individual  rights  are  concerned, 
and  the  matter  is  one  upon  which  a  party  is 
entitled  to  be  heard,  a  proceeding  oonclusively 
and  finally  disposing  of  individufd  property 
rights  will  be  void,  unless  founded  upon  a  law 
providing  for  notice  of  some  kind.  It  is  not 
enough  that  some  notice  or  information  may 
be  given,  but  the  law  must  provide  for  notice. 
Kuntz  V.  Sumption,  117  Ind.  1,  8:  666 

144.  In  an  action  in  personam  of  a  strictly  ju- 
dicial character,  and  proceeding  according  to 
the  course  of  the  common  law,  service  of  sum- 
mons by  publication  in  a  newspaper,  upon  resi- 
dent defendants  who  are  personally  within  the 
State  and  can  be  found  therein,  is  not  "  due 
process  of  law.'*  Bardwell  v.  Anderson,  44 
Minn.  97,  9:  162 

145.  The  notice  provided  for  in  Ohio  Rev. 
Stat.  §  2304,  which  relates  merely  to  the  pas- 
sage of  a  preliminary  resolution  declaring  the 
necessity  for  a  certain  improvement,  but  makes 
no  reference  to  any  assessment  that  may  be 
subsequently  made  in  connection  with  such 
improvement,  or  to  defrav  the  costs  and  ex- 
penses thereof, — is  not  sufficient  to  make  a  pro- 
ceeding to  take  private  property  for  public  uses 
conform  to  due  process  of  law.  Scott  v.  To- 
ledo (C.  C.  N.  D.  Ohio)  36  Fed.  Rep.  885. 

1:  688 
ABto  insane  person* 

146.  Ad  j  udging  a  person  insane  without  no- 
tice to  him,  under  Iowa  Code,  §  1400,  when  the 
commissioners  think  it  would  be  injurious  to 
him  to  hold  the  examination  in  his  presence, 
does  not  deprive  him  of  his  liberty  without  due 
process  of  law,  where  a  regular  practicing  phy- 
sician visits  and  personally  examines  him,  and 
any  relative,  or  any  citizen  of  the  county,  may 
appear  and  resist  the  application,  and  ue  par- 
ties may  appear  by  counsel  if  they  like.  Gha- 
vannes  v.  Priestly,  80  Iowa,  816,  9:  198 
As  to  poor  person. 

147.  The  removal  of  a  person  in  destitute 
cumstances  who  applies  for  public  support  in  a 
county  where  he  is  temporarily  remaining,  to 
a  county  in  which  he  has  a  legal  settlement,  by 
the  county  commissioners  or  their  chairman 
without  judicial  proceedings  or  notice  to  him 
of  the  contemplated  removal,  and  without  op- 
portunity to  be  heard  in  respect  thereto,  does 
not  violate  the  constitutional  provision  as  to 
due  process  of  law.  LoveU  y.  Seebaek,  46 
Minn.  465.  11:  667 
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As  to  restricting^  riisrl&t  to  office. 

148.  A  provision  in  a  statute  which  establishes 
an  appointire  state  board  of  commisBioners  to 
consist  of  three  members,  that  not  more  than 
two  members  shall  be  adherents  of  the  same 
political  party,  is  not  violatiye  of  a  constitu- 
tional provision  that  no  person  shall  he  deprived 
of  life,  liberty,  or  property  without  due  process 
of  law,  even  when  giving  the  word  "  liberty  " 
a  definition  wide  enough  to  include  the  ri^ht 
to  he  eligible  to  hold  office,  and  considenng 
that  after  two  members  of  the  commission  have 
been  appointed  from  one  political  party  all 
other  members  of  the  same  party  are  ineligible 
to  the  vacant  commissionership.  Bogers  v.. 
Buffah,  12a  N.  Y.  173,  9:  579 
As  to  contempt. 

149.  Commitment  tor  contempt  in  refusing  to 
make  a  disclosure  as  required  by  law  is  not  a 
deprivation  of  liberty  without  due  process  of 
law.    Be  Clayton^  69  Conn.510,  18:  66 


2,  Am  to  Pi^opert^-Blghtt, 


See  also  iupra,  09,  74. 

Wlukt  is  property. 

Sec  alfloin/7'a,  172,  178.  179.  206,  209,  210. 

150.  The  next  of  kiu  of  a  person  are  not  de- 
prived of  any  "property"  by  a  statute  which 
provides  that  on  the  death  of  the  person  the 
personal  property  shall  go  to  other  persons; 
and  therefore  the  constitutional  provision  as  to 
depriving  persons  of  * 'property''  does  not  ap- 
ply to  the  statute  so  far  as  it  relates  to  them. 
DibreU  ▼.  Lanier,  89  Tenn.  497,  1 8:  70 

151.  The  right  to  transmit  property  bj[  in- 
heritance to  one's  descendants  or  next  of  kin  is 
•••property,"  within  the  meaning  of  the  consti- 
tutional provision  that  a  person  shall  not  he 
deprived  of  property  except  by  judgment  of 
his  peers  or  of  the  law  of  the  land.  Id. 
Arbitrary  classification. 

152.  A  statute  providing  that  the  personal 
estate  of  an  intestate  lunatic,  if  derived  from 
an  intestate  husband  or  wife,  shall  go  to  the 
ktter's  next  of  kin,  is  unconstitutional  because 
the  classification  of  persons  thereby  made  is 
unnatural,  arbitrary,  and  capricious,  in  conse- 
quence of  which  the  statute  is  not  a  *'law  of 
&e  land"  within  the  meaning  of  the  Constitu- 
tion. Id. 
Am  to  effect  of  jad^^ent* 

153.  A  statute  denymg  effect  to  a  judgment 
aeainst  the  validity  of  a  title  purchased  at  exe- 
cution sale,  unless  plaintiff  reimburses  the 
purchaser,  on  failure  of  which  the  latter's  title 
shall  be  valid,  is  unconstitutional  as  depriving 
the  dehtor  of  his  property  without  due  process 
of  law.     QUman  v.    Tucker,  128  N.  Y.  190. 

18:  304 
la    seisare,    salot    or   destruction  of 
property. 
164.  Summary  proceedlnars  for  the  impound- 
ing of  animals  running  at  large  and  the  sale  i 
of  them  to  pa^  the  charges  are  not  unconstitu-  I 
tional  as  depriving  one  of  his  property  without 
,  doe  process  of  law  or  compensation.     Burdeft  i 
▼.  Allen,  85  W.  Va.  347,  14:  837 

155.  Most.  Rev.  1879.  §  816,  providing  that  i 
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all  property  of  every  kind  held  or  used  in  any 
of  the  twenty  occupations  for  which  a  license 
is  required  in  that  chapter  may  be  seized  and 
solder  the  s&tisf  action  of  the  license  due  from 
the  person  holding  or  using  It,  without  any 
notice  to  the  owner,  or  any  trial  or  opportunity 
to  be  heard,  and  leaving  him  without  any  rem- 
edy whatever, — violates  the  constitutional  pro- 
vision as  to  due  process  of  law.  Ohcnivin  r. 
VaUton,  8  Mont.  451,  8:  194 

156.  Unless  articles  seized  because  used  for 
violating  law  are  of  such  a  character  that 
the  law  will  not  recognize  them  as  property  en- 
titled as  such  to  its  protection  under  any 
circumstances,  th^  cannot  be  summarily  de- 
stroyed without  affording  the  owner  an  oppor- 
tunity to  be  heard  upon  the  subject  of  their  law- 
ful use,  and  to)  show  whether  or  not  they  are 
intrinsically  useful  or  valuable  for^some  lawful 
purpose.    State  v.  Bobbins,  124  Ind.  308, 

8:  488 

157.  An  ordinance  making  a  dog  liahle  to  be 
killed  by  any  person  unless  registered  and  col- 
lared as  provided  by  the  ordinance  is  not  in  vio- 
lation of  the  constitutional  provision  against 
depriving  a  person  of  property  without  due 
process  of  law,  hut  is  a  valid  police  regulation. 
Jenkins  v.  BaUantyne,  8  Utah,  245,  16:  689 
In  extending^  city. 

158.  Chanoring  the  status  of  a  tract  of  land 
from  a  farm  to  city  lots,  by  the  exercise  of  a 
power  granted  cities  to  extend  their  limits,  ii 
not  a  deprivation  of  property  without  due  pro- 
cess ot  law.  Uallen  v.  Junction  Oity,  43  Kan. 
627,  7:  786 
In  dissolution  of  corporation. 

159.  N.  Y.  Laws  1886,  chap.  271,  attempting 
to  take  away  from  a  street  railroaa  company 
which  is  dissolved  by  legislative  action,  the 
franchise  which  has  been  granted  to  it  in  per- 
petuity to  construct  and  maintain  a  street  rail- 
road in  a  certain  street,  and  to  direct  the  sale 
and  transfer  of  such  franchise,  and  the  pay- 
ment of  the  purchase  price  to  the  city,  is  un- 
constitutional as  an  effort  to  change  the  owner- 
ship of  the  franchise  without  due  process  of 
law.  Pe<^le  v.  O'Brien,  111  N.  Y.  1,    8:  S65 

160.  The  appointment  of  a  receiver  of  prop- 
erty of  a  dissolved  corporation,  and  the  trans- 
fer of  its  assets  to  him  by  force  of  a  statute, 
after  the  title  to  the  property  had  hecome  vested, 
hy  dissolution  of  the  cori)oration,  in  its  direc- 
tors as  trustees  for  the  stockholders  and  credi- 
tors, in  an  action  to  which  such  directors  were 
not  parties,  is  a  violation  of  the  constitutional 
provisions  in  relation  to  the  taking  of  property 
without  due  process  of  law.  Id. 
In  eminent  domain. 

161.  Compensation  for  private  property  taken 
for  puhlic  uses  constitutes  an  essential  element 
in  "due  process  of  law;"  and  without  such  com- 
pensation the  appropriation  of  private  prop- 
erty to  public  uses,  no  matter  under  what  form 
of  procedure  it  is  taken,  will  violate  provisions 
of  the  14th  Amendment  of  the  Constitution  of 
the  United  States.  Scott  v.  Toledo  (C.  C.  N. 
D.  Ohio)  86  Fed.  Rep.  885,  1:  688 

In  taxes. 

1 62.  Due  process  of  law  in  the  assessment  of 
railroad  property  is  not  denied  to  railway  com- 
panies by  a  law  making  the  assessment  of  a 
state  board  of  tax  commissioners  final,  where 
it  allows  after  assessment  a  correction  in  as- 
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sessments  and  valuation,  on  the  showing  of  a 
railroad  company  or  on  motiop  of  the  board 
itself.  Cleveland,  C.  C.  d  St.  L.  R  Co,  v. 
Baekus,  183  Ind.  518,  18:  789 

1 68.  The  denial  of  due  process  of  law  result- 
ing from  the  provisions  of  the  Indiana  Statute 
which  assumes  to  confer  authority  upon  the 
county  board  of  equalization  to  increase  the 
valuation  of  property  of  an  individual  taxpayer 
listed  by  him  for  taxation,  by  a  decision  which 
is  final,  without  giving  him  an  opportunity  to 
be  heard,  reiiders  such  provisions  unconstitu- 
tional.    KuntzY.  Sumption^  117  Ind.  1, 

8:  656 
In  aBsesaments. 

164.  llie  owner  of  abutting  property  assessed 
for  sidewalk  improvements  is  not  deprived  of 
his  property  without  due  process  of  law,  where 
the  Act  authorizing  such  improvement  pro- 
vides that  when  execution  is  issued  for  the 
amount  of  the  assessment  the  owner  may  file 
an  afladavit  denying  the  whole  or  any  part 
thereof,  returnable  to  the  superior  court,  the 
issue  upon  which  is  to  be  tried  and  determined 
as  in  cases  of  irregularity.  Speer  v.  Athens 
85  Ga.  49,  9:  402 

165.  Due  process  of  law  does  not  entitle  a 
landowner  to  a  hearing  before  creation  of  an 
irrigation  district  including  his  property,  al- 
though it  is  for  the  purpose  of  making  public 
improvements  for  which  his  land  will  be  as- 
sessed. It  is  suflScient  that  he  be  allowed  a 
hearing  at  any  time  before  the  assessment  be- 
comes final.  lie  Madera  Irrig,  Dut.  Bonds 
93  001.206,341.  14:  766 

166.  An  assessment  by  the  common  council  of 
a  city,  without  notice  to,  or  opportunity  to  be 
beard  by,  the  parties  interested  in  or  affected 
by  the  assessment,  is  wanting  in  "due  process 
of  law,"  if  its  collection  can  be  enforced  other- 
wise than  by  suit  or  legal  proceedings  in  which 
all  defenses  to  its  validity  or  amount  can  be 
raised,  ."^cott  v.  Toledo  (C.  C.  N.  D.  Oiiio)  86 
Fed.  Rep.  386,  1:  688 

167.  The  fact  that  the  two  modes  for  tlie  col- 
lection of  an  assessment  made  without  notice 
or  opportunity  to  be  heard  provide  for  proceed- 
ings in  court  in  which  defense  may  be  made  is 
not  sufficient  to  make  an  assessment  valid  rs 
imposed  by  due  process  of  law,  if  the  statute 
allows  a  third  mode  of  collection  by  placing 
the  amount  upon  the  tax  list  and  collecting  it 
in  the  same  manner  as  State  and  county  taxes. 

Id, 

168.  The  construction  of  a  sewer  by  the  com- 
mon council  of  Portland,  Oregon,  under  g  131 
of  the  city  charter,  and  charging  the  cost  thereof 
upon  certain  property  which  it  declares  benefit- 
ed by  the  sewer,  without  first  giving  the  own- 
ers notice  of  its  proposed  construction,  does  not 
deprive  them  of  their  property  without  due  pro- 
cess of  law.     PouUien  v.  Portland,  16  Or.  450, 

1:  678 

169.  Giving  an  appeal  from  the  decisions  of 
drainage  commissioners  in  classifying  lands 
for  assessment,  and  fixing  amounts  of  damages 
and  benefits,  as  well  as  on  every  other  question 
except  that  of  necessity  for  drainage,  provides 
due  process  of  law.  State,  BaltzeU,  v.  Steirart 
74  Wis.  630,  6:  894 

170.  An  assessment  for  city  improvements  ac- 
cording to  the  number  of  front  feet  is  void  on 
the  ground  that  it  does  not  constitute  due  pro- 


cess of  law,  where  it  is  made  under  general 
ordinances  without  notice  to  the  property-own- 
ers, or  without  any  opportunity  for  them  to  be^ 
heard  or  appear.  Ulman  v.  Baltimore,  73^ 
Md.  687,  j597,  609,  n-  884 

In  eurative  Act. 

171.  A  curative  Act  validating  the  establish- 
ment of  an  improvement  by  a  county  board  of 
supervisors,  which  has  been  declared  void  for 
want  of  jurisdiction  because  of  the  lack  of  a 
proper  petition,  is  not  unconstitutional  as  au- 
thorizing the  taking  of  private  property  with- 
out just  compensation,  where  such  Act  givefr 
to  those  to  be  taxed  an  opportunity  to  be  heard 
alter  noiice.     As  to  the  uiking  ui   property, 
such  proceedings  stand  in  the  same  position  as 
any  other  case  of  taxation  for  public  pur- 
poses, liiehman  v.  Muscatine  County,  11  Iowa 
518,  4.  445 

3.  As  to  Regulation  of  Business, 
In  Forbidding  Private  Markets,  see    Mab^ 

KETS,  2. 

172.  The  right  to  pursue  a  banking  business  is 
a  property-nght  which  cannot  be  taken  away 
from  a  citizen  by  statute  without  due  process 
of  law, — especially  where  he  has  property 
actually  employed  in  the  business.  State  v. 
Seougal  (S.  D.)  16:  477 

See  also  supra,  94, 95;  Banks,  1-3. 
As    to  payment  for   examining^     em- 

178.  The  state,  under  its  police  power,may  re- 
quire railroad  employes  to  be  examined  by  a 
competent  board  constituted  by  state  authority, 
as  to  their  fitness  for  their  service,  and  impose 
upon  the  railroad  companies  the  reasonable  ex- 
pense of  such  examination;  and  such  imposi- 
tion will  not  deprive  the  companies  of  property 
without  due  process  of  law;  but  the  expense 
imposed  on  any  company  must  be  restricted  to< 
the  examination  of  persons  who  are  about  to  be, 
or  are  at  any  time,  actually  employed  by  it, 
and  as  to  whom  examinations  are  commilsorv 
Baldwin  v.  LotdstiUe  <fc  N,  R.  Co.  80  Ala.  619, 

7:  866 
As  to  local  option. 

174.  A  statute  providing  for  the  prohibition 
of  the  sale  of  intoxicating  liquors  in  any  coun- 
ty by  vote  of  the  electors  does  not  violate  the 
constitutional  provision  as  to  due  process  of 
law.  Territory,  McMakon,  v.  O'Connor,  5  Dak. 
897,  8:  856 
In  regulatings  rates* 

See  also  infra,  205;  Cabriers,  352. 

175.  N.  Y.  Act  1888,  chap.  581,  which  fixes 
a  maximum  charge  for  elevating  grain,  Is  not 
unconstitutional  as  depriving  elevator  owners 
of  their  property  without  due  process  of  law. 
as  the  Legislature  has  power  to  control  and 
regulate  elevator  charges  in  the  cases  where  that 
Act  applies,  which  rests  on  the  nature  and  ex- 
tent of  the  business,  the  existence  of  a  virtual 
monopoly,  the  benefit  derived  from  the  canal, 
creating  the  business  and  making  it  possible^ 
the  interest  to  trade  and  commerce,  the  rela- 
tion of  the  business  to  the  prosperity  and  wel- 
fare of  the  State,  and  the  practice  of  legisladon 
in  analogous  cases.  People  v.  BuM,  117  N. 
Y.  1,  6:  569 

See  Index  to  Notes  Preoedin|f* 
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In  re|^iil»tin^  sales* 

176.  An  Act  which  merely  makes  a  regula- 
tion for  the  sale  of  lard,  by  which  the  public 
may  know  b^  inspection  of  package  the  ingre- 
dients used  m  its  preparation,  if  it  is  not  the 
pure  fat  of  healthy  swine,  is  not  an  unwar- 
ranted interference  with  trade,  and  does  not 
violate  the  constitutional  provisions  as  to  due 
process  of  law.    State  v.  Stuno,  81  Iowa,  642» 

11:  856 
As   to  restricting   transportation   of 
jrame. 

177.  The  transportation  of  game  which  has 
been  killed  within  the  Umito  of  a  State,  and 
which  has  been  sold,  or  which  is  intended  for 
sale,  within  the  same  State,  may  lawfully  be 
prohibited  by  the  State  Legislature.  The  kill- 
ing of  game  vests  so  such  absolute  title  to  it  in 
the  killer  that  a  prohibition  to  sclUt  deprives 
him  of  his  property  without  due  process  of 
law.  American  Mcpress  Co.  v.  People,  133, 
111.  649,  9:  188 
As  to  restricting^  contract  with  em- 

Iiloye. 
See  also  supra,  129-135;  infra,  206,   209,  210. 

178.  The  power  of  a  corporatiou  to  contract 
is  not  property  such  that  it  cannot  be  limited 
by  the  Legislature,  where  there  is  general 
power  to  amend  or  repeal  charters.  State, 
Curtis.Y.  Brown  dk  8.  2lfg.  Co.  18  R.  I.  — , 

17:  866 
But  see  contra*  case  following. 

179.  A  statute  requiring  the  wages  of  coal 
miners,  if  based  on  the  quantity  of  coal  mined, 
to  be  computed  on  the  whole  quantity  mined 
before  it  is  reduced  by  screening  or  any  other 
device,  and  that  aU  coal  shall  be  weighed  in 
the  cars  before  being  dumped  into  screens  or 
(^utes.  is  unconstitutional  as  an  attempt  to 
take  away  without  due  process  of  law  the  prop- 
erty-right of  contracting  in  respect  to  such 
wages.    Ranuey  v.  Peopley  142  111.  880, 

17:  868 

1 80.  A  statute  making  it  unlawful  for  a  per- 
son or  corporation  engaged  in  mining  or  man- 
ufacturing to  engage  or  be  interested  in  keep- 
ing or  controlling  any  truck,  store,  shop,  or 
flcheme,  for  furnishing  supplies,  tools,  cloth- 
ing, provisions,  or  'groceries,  to  employes,  but 
which  does  not  apply  to  those  employing  la- 
borers in  other  branches  of  business, — ^violates 
the  constitutional  guaranty  that  no  person  shall 
bo  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  Fror&r  v.  People, 
141  111.  171,  16:  492 
Enforcing  ordinance* 

181.  Sending  a  street  car  back  to  the  stables 
for  failure  to  comply  with  an  ordinance  requir- 
ing it  to  have  both  a  driver  and  a  conductor  is 
not  an  enforcement  of  the  ordinance  and  the 
infliction  of  punishment  therefor  without  a 
trial,  but  merely  removes  a  nuisance  from  the 
street;  and  the  ordinance  may  properly  provide 
for  such  return.  South  Covington  A  6,  Street 
A  Co.  V.  Berry,  98  Ky.  — ,  16:  604 

A.  A9  to  Evidence  and  RightB  of  Action. 

As  to  roles  of  CTidence. 

182.  Fla.  Act  June  7.  1887,  §  4,  making 
implements,  devices,  or  apparatus  commonly 
used  in  games  of  chance  usually  played  in 
gambling  houses  or  by  gamblers,  prima  facie 

Index  to  Notes  Preceding. 


evidence  that  the  house,  room,  or  place  where 
they  are  found  is  kept  for  the  purpose  of  gamb* 
ling,  is  not  unconstitutional,  mwten  v.  State, 
24  Fla.  335,  1:819 

As  to  implied  contract* 

183.  A  statute  providing  that  if  a  person  per- 
forming labor  or  furnishing  material  is  not  en- 
joined therefrom  by  law,  by  the  person  io 
whom  is  vested  the  title  to  the  propertv  bene- 
fited by  such  labor  or  material,  it  shall  be  con- 
clusive evidence  that  the  labor  was  performed 
or  the  material  furnished  with  his  consent,  is 
unconstitutional  as  depriving  a  man  of  bis 
property  without  his  consent.  Meyer  v.  E'^ 
Uuidiy  39  Minn.  438.  1:  777 

Making  railroad  liable  for  ilres. 

See  also  supra,  123,  124;  infra,  211. 

181.  The  property  of  a  railroad  company  is 
not  taken  without  due  process  of  law  by  a 
statute  making  the  company  liable  for  fires  set 
by  its  locomotives  or  originating  on  its  right 
of  way  by  an  act  of  its  agents  or  servants,  but 
giving  the  company  an  insurable  interest  in 
the  property  exposed  to  such  dangers.  Mc- 
Candtess  v.  Richmond  dk  D.  R.  Co.  88  S.  C.  108, 

18:  440 

185.  The  Colorado  Act  of  1874,  making  every 
railroad  corporation  liable  for  all  damages  by 
fire  caused  by  operating  the  road  is  not  uncon- 
stitutional, but  IS  merely  the  re-enactment,  pra 
tanto,  of  a  provision  of  the  ancient  common 
law.  Union  P.  R.  Co.  v.  De  Busk,  12  Colo. 
294,  8:  860 

186.  As  to  fires  not  caused  by  negligence 
the  statute  merely  provides  thut  the  person 
whose  UBC  of  a  dangerous  agency  causea  a  loss 
to  another  innocent  person  shall  bear  the  loss. 

Id. 
As  to  creating:  liability  for  stock. 

187.  The  Utah  Act  of  March  3. 1884,  making 
any  railroad  company  causing  the  death  of 
live  stock  by  running  an  engine  over  or  against 
it  liable  for  the  value  thereof,  without  regard 
to  fault  or  neeligence  of  Uie  corporation,  at- 
tempts to  autnorize  the  takine  of  property 
without  due  process  of  law,  and  is  void.  Jtm- 
sen  V.  Union  P.  R.  Co.  6  Utah,  253,    4:  784 

188.  Mont.  Comp.  Stat.  p.  820,  §718.  making 
every  railroad  corporation  liable  to  the  owner 
for  damages  sustained  by  injuring  or  killing 
an  animal  by  running  trains,  is  unconstitu- 
tional as  attempting  to  create  the  liability  with- 
out reference  to  any  violation  of  law  or  omis- 
sion of  duty.  BieUnherg  v.  Montana  Union 
R,  Co.  8  Mont.  271,  2:  818 

189.  A  stntutc  attempting  to  make  a  railroad 
« liable  for  all  damages  to  animals  by  running 

trains  cannot,  in  oraer  to  prevent  its  condem- 
nation as  being  unconstitutional,  be  construed 
to  mean  that  the  killing  shall  be  prima  facie 
#vi(l«^n('e  of  negligenee.  Id. 

As  to  attorneys*  fee. 
See  also  supra,  126,  128. 

190.  A  railway  corporation  is  not  deprived  of 
its  property  without  due  course  of  law  by  a 
statute  authorbJn^  the  incorporation  into  the 
judgment  against  it  of  a  reasonable  attorneys' 
fee,  in  case  an  attorney  is  actually  employed  to 
collect  a  claim  against  it  which  was  duly  pre- 
sented to  its  proper  agent  and  remained  unpaid 
for  thirty  days.  Gulf,  C.  d  8.  F.  R.  Co.  v. 
MlisiTex.)  17:  88e 
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In  repeal  of  statute* 

191.  The  repeal  of  a  statute  which  created  a 
right  of  actioD  against  a  county  for  an  injury  re- 
siSting  from  a  defective  bridge  or  highway 
does  not  violate  a  constitutional  provision  that 
every  man  shall  have  a  remedy  by  due  course 
of  law  for  injury  done  him  in  person,  property, 
or  reputation,  although  the  statute  was  in  force 
at  the  adoption  of  the  Constitution^  Temple- 
Urn  V.  Lirm  County,  22  Or.  318,  16:  780 

a  Faliee  Power;  Control  or  Subjection  of  In- 
dividuals and  Property, 

See  also  Buildings,  8, 9  ;  Civil  Rights,  3. 

192.  The  leoritiraate  exercise  of  the  police 
power  is  not  subject  to  restraint  by  constitu- 
tional provisions  lor  the  general  protection  of 
rights  of  individual  life,  hberty,  and  property. 
Sta^  V.  Sohlemmer,  4'i  La.  Ann.  1166, 

10:  186 

193.  A  government  has  an  inherent  ri^ht  to 
impose  such  restriiint  and  to  pro  v  fie  such  reg- 
ulations in  regard  to  the  pursuits  of  life  as 
the  public  welfare  may  require.  Singer  v. 
State,  72  Md.  464,  8:  661 

194.  An  exercise  of  police  power  will  not 
be  declared  void  for  the  reason  that  it  is  par- 
tial and  does  not  exterminate  the  evil  with 
which  it  undertakes  to  deal.  State  v.  Burg- 
doerfer,  107  Mo.  1,  14:  846 

195.  If  anv  conceivable  circumstances  would 
justify  the  exycise  of  police  power,  the  Legis- 
lature, and  not  the  courts,. Is  to  ^udge  of  the 
existence  or  prevalence  of  such  circumstances. 
[Case  afBrmed  by  equal  division.  ]  Peel  Splin  t 
Coal  Co,  V.  StaU,  36  W.  Va.  802,       17:  886 

196.  Legislation  under  the  police  power  in- 
fringes the  constitutional  guaranty  of  protec- 
tion in  liberty  and  property  only  when  it  is 
extended  to  subjects  not  within  its  scope 
and  purview,  as  that  power  was  defined  and 
understood  when  the  Constitution  was 
adopted.    Peaple  v.  Budd,  117  N.  Y.  1, 

6:  669 

Searches  and  seUures. 

197.  The  constitutional  right  of  security 
against  unreasonable  searches  and  seizures  is 
not  violated  by  regulation  of  a  pawnbroker's 
business,  which  compels  him  to  take  out  a 
license  and  to  keep  a  book  with  a  list  of  all 
property  received  m  the  business,  and  to  sub- 
mit such  book  and  such  goods  or  other  securi- 
ties to  the  inspection  of  the  mayor  or  a  police 
officer.    Shuman  v.  Ft.  Wayne,  127  Ind.  109, 

11:  378 
As  to  Tiees* 

198.  The  right  of  liberty  and  pursuit  of  hap- 
piness, which  the  Constitution  makes  one  of 
the  inalienable  rights  of  individuals,  is  uH 
necessarily  violated  by  the  proh  bition  of  any 
act  or  personal  vice  or  habit  which  does  not 
involve  direct  and  immediate  injury  to  an- 
other. Territory  v.  AJi  Lim,  1  Wash.  156, 

9:  396 

199.  The  question  whether  a  given  habit  is 
detrimental  to  either  the   moral,  mental,  or 

Shysical  well-being  of  a  citizen,  or  whether  the 
abitual  use  of  a  particular  drug  is  deleterious 
to  himself,  so  as  to  justify  legislative  prohibi- 
tion of  its  use  by  inditiduals,  is  one  of  fact 


which  can  only  be  inquired  into  by  the  Legis- 
lature, and  not  by  the  courts  in  determining 
the  constitutionality  of  the  prohibition.      Id. 

200.  Wash.  Sess.  Laws  1883,  p.  80,  amenda- 
tory of  Wash.  Acts  1881,  chap.  149,  §2078, 
providing  that  any  person  who  shall  smoke  or 
inhale  opium  shall  be  deemed  guilty  of  a  misde- 
meanor, is  not  unconstitutional  as  being  in  vio- 
lation of  the  inalienable  rights  to  life,  liber^, 
and  pursuit  of  happiness.  Id. 
As  to  drinks* 

See  also  supra,  101-105. 

201.  A  municipal  regulation  that  cider  shall 
not  be  sold  In  less  quantities  than  one  gallon, 
and  shall  not  be  drunk  at  the  place  of  sale, 
violates  no  private  right,  and  does  not  un- 
reasonably or  improperly  restrain  trade,  al- 
though it  is  not  limited  to  the  sale  of  cider 
which  U  intoxicating.  Lavn'ence  v.  Monroe 
44  Kan.  607,  10:  680 

202.  It  is  within  the  police  power  of  the  state 
to  forbid  the  giving  away  or  selling  of  intoxi- 
cating liquors  on  Sunday.  Altenburg  v.  Oom. 
126  Fa.  602,  4:  643 

203.  It  is  within  the  police  power  of  the  state 
to  forbid  the  giving  away,  in  a  social  or  other 
manner,  by  friends  or  neighbors,  of  intoxicat- 
ing liquor  to  one  who  is  intoxicated.  Id. 
Transportation  of  g^^ 

204.  The  regulation  of  the  pressure  of  natur- 
al gas  transported  in  pipes  is  within  the  police 
power  of  the  Legislature,  to  ber  exercised  ac- 
cording to  its  discretion,  in  the  absence  of 
facts  to  show  oppression  or  usurpation  under  a 
pretext  of  exercising  police  power.  Jamieson 
V.  Indiana  Natural  Gas  db  0.  Co.  t28  Ind. 
555,  12:  668 
Regulation  of  rates. 

See  also  supra,  175. 

205.  The  power  of  the  Legislature  to  regu- 
late charges  for  the  use  of  property  and  tbe 
rendition  of  services  connected  therewith  does 
not  depend  in  every  case  upon  the  fact  that  the 
owner  has  a  legal  monopoly,  or  some  special 
governmental  privileges  or  protection  have  been 
bestowed  upon  him,  but  it  may  also  extend  to 
certain  kinds  of  business  which  hold  such  a 
peculiar  relation  to  the  public  interests  that 
there  is  superinduced  upon  them  the  right  of 
public  regulation.  People  v.  Budd,  117  N.  Y 
1  6:  660 

Contracts  with  employes. 

See  also  supra,  129-135.  178,  179. 

206.  A  statute  forbidding  an  employer  to  im- 
pose a  fine  upon  or  to  withhold  wages  from 
an  employ^  engaged  in  weaving,  for  any  im- 
perfections in  the  weaving,  is  in  violation  of 
a  constitutional  provision  which  enumerates 
among  the  natural  and  inalienable  rights  of 
men  the  rights  of  acquiring,  possessing,  and 
protecting  property,  as  this  right  includes  the 
right  to  make  reasonable  contracts  which  shall 
be  under  the  protection  of  the  law.  Com.  v. 
Perry,  155  Mass.  117,  14:  825 

207.  A  statute  prohibiting  the  payment  of 
wages  to  employes  or  making  advances  for 
labor  not  due,  by  any  **scrip.  token,  draft, 
check,  or  other  evidence  of  indebtedness  pay- 
able or  redeemable  otherwise  than  in  lawful 
money,"— is  a  valid  exercise  of   the  police 

?ower.    [Case  affirmed   by  equal  division.] 
'eel  Splint  Coal  Co.  ▼.  State,  86  W.  Va.  802. 

17:  885 

See  Index  to  Notes  Preoedinir* 


' 


COKTAGIOUS  DISEASE— CONTEMPT,  I.   a. 


159 


906.  A  statute  requiriag  payment  for  niiniDg 
«oal  to  be  made  accordiDg  to  the  weight  or 
measure  at  the  place  where  it  is  mined,  and,  if 
paid  for  by  weight,  that  it  shall  be  weighed  in 
the  car  before  removed  from  the  mine  or 
screened,  and,  if  paid  for  by  measure,  accord- 
ing to  the  nnmber  of  bushels  marked  on  each 
«ar  before  the  coal  is  removed  from  the  mine 
or  screened,— is  a  valid  exercise  of  the  police 
power.    [Case  affirmed   by  equal   division.] 

Id. 

309.  The  power  of  corporations  to  contract 
being  the  gift  of  the  Legislature,  it  has  power 
to  prohibit  them  from  making  contracts  with 
employes  for  payment  of  wages  otherwise 
than  weekly  and  to  within  nine  days  of  the 
date  of  payment,  unless  prevented  by  inevi- 
table casualty.  State,  Ourtis^  v.  Brown  &  S. 
Mfg.  Go.  18  R.  I.  — ,  17:  866 

210.  Employes  of  corporations  have  no  right 
to  demand  that  greater  power  shall  be  granted 
to  the  corporations  tba^  the  Legislature  sees 
fit  to  giye  them,  in  onler  that  they  may  make 
other  contracts  with  the  corporations  than  the 
latter  are  authorized  to  enter  into.  Id. 
Rskilroftd  llres* 

See  also  nupra,  123, 124,  184-186. 

211.  The  police  power  of  a  state  has  no  appli- 
cation in  respect  to  the  liability  of  a  railroad 
company  for  fires  communicated  by  its  en- 
gines or  originating  on  its  right  of  wa^,  as 
this  power  applies  only  to  matters  pertaining 
to  the  public  health,  the  public  morals,  and 
the  public  safety.  MeCandless  y.  Ricfimond 
A  li.  n.  Co.  88  S.  C.  103,  18:  440 
Plmnbin^. 

212.  Prohibiting  any  but  registered  plumb- 
ers who  have  received  a  certificate  of  compe- 
tency from  a  state  Doard,  to  engage  in  the 
business  of  plumbing,  is  but  the  ordinary  ex- 
ercise of  the  police  power  of  the  Stale,  and 
does  not  violate  any  constitutional  rights  of  in* 
dividuals.  Binger  y.StaU,t2  Md.464,8:  661 
Cleaning  sidewalks. 

218.  A  village  ordinance  forbidding,  under 
penalty,  property-owners  to  permit  snow  or  ice 
to  collect  and  remain  on  the  sidewalks  in  f  ronti 
of  their  premises,  so  as  to  impede  public  travel, 
later  than  10  o'clock  in  the  forenoon  of  the  day 
after  the  same  shall  have  fallen  thereon,  or  for 
more  than  two  hours  after  being  notified  to 
remove  the  same,  is  a  valid  exercise  of  the  policei 
power,  and  is  not  unconstitutional  as  authoriz-{ 
mg  a  taking  of  private  property  for  public  usej 
without  just  compensation.     Cartilage  v.  Fred- 
erick, 122  N.  Y.  268,  10:  178 
Fishinff. 

214JL  statutory  prohibition  of  fishing  with  a 
seine  during  a  part  of  the  year  is  not  unconsti- 
tutional, even  as  applied  to  a  lake  wholly  upon 
lands  of  a  private  owner  and  connected  with  an 
nnnavigable  stream  only  in  time  of  high  water. 
Peopie  v.  Bridgeit,  142  ill.  30.  16:  684 


CONTEMPT. 


L  What  Constitutes. 

a.  In  Oeneral. 

b.  Disobedience. 

II.  Prooedube. 
III.  Judgment;  Punishment. 

Appeal  from  Order  as  to,  see  Appbal  and 
Error,  6. 

Review  of  Decision  as  to,  on  Appeal,  sec 
Appeal  and  Error,  157. 

Conferring  Power  as  to,  upon  Tax  Commis- 
sioners, see  Constitutional  Law,  52. 

Due  Process  as  to,  see  Constitdiional  Law, 
149. 

Jurisdiction  of  Federal  Couft  as  to,  see 
Courts,  129,  130. 

As  a  Crime,  see  Criminal  Law,  4,  10,  11. 

Striking  out  Disrespectful  Petition,  see  Rec- 
ords, 10. 

Jury  Trial  in,  see  Trial,  4. 


CONTAGIOUS    DISEASE. 

Of  Animals,  see  Animals.  18. 

Communication  of,  to  Passengers,  see  Car- 
riers, 29,  89. 

Ejection  of  Passenger  Who  Hns,   see  Car- 
RiEi^,  95,  117. 

Quarantine  against,  see  Health,  8.  4. 
ladez  to  Notes  Preceding. 


I.  What   Constitutes. 
a.  In  Oeneral: 

1.  Acts  and  omission  deemed  to  be  con- 
tempts of  the  authority  of  courts,  under  the 
laws  of  Oregon,  are  only  those  which  are  speci- 
fied as  such  under  the  subdivisions  of  §  650  of 
the  Civil  Code  and  in  other  sections  thereof, 
and  can  be  punished  only  in  the  mode  therein 
described,    iitau  v.  Kai^r,  }iO  Or.  50, 

8:  684 

2.  The  keeper  of  a  county  jail  may  be  pun- 
ished by  attachment  by  a  court  of  the  United 
States  for  contempt  in  inflicting  cruel  or  unu- 
sual punishment  on  prisoners  committed  to  his 
custoely  by  such  court.  Be  Birdaong  (C.  C. 
S.  D.  Ga.)  39  Fed.  Rep.  599,  4:  628 

3.  Fair  and  reasonable  review  and  comment 
upon  court  proceedings  as  they  take  place 
from  time  to  time  is  not  a  contempt  of  court. 
Cooper  V.  People.  Wyatt,  13  Colo.  337,  378, 
6:  430;  States.  Kaiser,  20  Or.  50,      8:  684 

4.  An  attempt  by  wantou  publication  to 
prejudice  the  rights  of  litigants  in  a  pending 
cause,  degrade  the  tribunal,  and  impede,  em- 
barrass, or  corrupt  the  due  administration  of 
justice, — is  a  contempt  of  court.  Coo}>er  v. 
People,  Wyatt,  13  Colo.  387,  373,  6:  480 
ChariEfe  afi^ainst  Jud^e. 

5.  It  is  not  contempt  of  court  for  a  defend- 
ant petitioning  for  a  change  of  venue  on  ac- 
count of  prejudice  on  the  part  of  the  presiding 
judge  to  allege  in  his  petition,  which  is  not 
read  to  the  court,  but  is  handed  to  the  Judge  in 
a  respectful  manner  for  his  perusal,  that  when 
the  action  was  about  to  be  called  for  trial  the 
judge's  wife  stated  that  she  must  see  the  judge 
and  arrange  with  him  to  have  plaintiff  win  the 
case;  at  least  not  if  the  allegation  is  true. 
Mullin  v.  PeopU,  15  Colo.  437.  9:  666 

6.  An  allegation  of  the  falsity  of  a  statement 
inscrtea  by  a  defendant  in  his  petition  for 
change  of  venue  because  of  prejudice  on  the 
part  of  the  presiding  judge,  to  the  effect  that 
at  the  time  the  case  was  about  to  be  called  for 
trial  the  judffe  and  his  wife  were,  as  petitioner 
was  inform^,  the  guests  of  plaintiff,  will  not 
support  a  judgment  against  defendant  for  con- 
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tempt,  where  issue  upon  the  statement  is  taken 
as  to  the  time  only,  and  the  fact  that  defendant 
had  received  ioformation  as  stated  is  not  de- 
nied. Id. 
7.  A  statement  by  defendant  in  a  petition 
for  change  of  venue  because  of  prejudice  on 
the  part  «f  the  presiding  judgp.  that  petitioner 
believes  from  the  rulings  and  instructions  of 
the  judge  in  a  former  suit  between  the  same 
parties  that  the  judge  is  prejudiced  in  favor  of 
plaintiff,  will  not  make  him  guilty  of  contempt 
although  there  is  no  foundation  in  fact  for 
such  belief,  where  there  is  nothing  to  show 
that  he  was  guilty  of- any  evil  intent.         Id. 

b.  Disobedience, 

8.  For  willfully  refusing  to  attend  and  testify 
before  the  House  of  Representatives,  or  a  com- 
mittee having  an  election  contest  properly 
pending  before  it,  a  person  duly  subpoenaed 
may  m  lawfully  imprisoned  for  contempt. 
Re  Ounn,  50  Kan.  155,  19:  619 

9.  The  service  upon  a  receiver,  whose  pos- 
session of  property  is  mixed  and  scrambling, 
of  a  writ  directing  the  suspension  of  proceed- 
ings against  such  property,  together  with  the 
petition  and  order  therefor,  from  which  it  ap- 
pears that  his  authority  is  questioned  because 
of  absence  of  jurisdiction  in  the  court  appoint- 
ing him,— compels  him  to  decide  at  his  .peril 
whether  or  not  his  authority  is  valid;  and  if 
not  he  must  relinquish  his  claim  to  possession, 
or  answer  for  contempt  of  the  writ.  Eaf>e- 
meyer  v.  San  Francisco  Super.  Ct.  87  Cal.  267, 

10:  660 

10.  Merely  going  upon  premises  and  com- 
pelling the  superintendent  in  charge  to  acknow- 
ledge his  authority  will  not  give  a  receiver  act- 
ing under  a  void  commission  such  full  and 
complete  possession  of  them  as  to  justify  his 
maintaining  it  after  the  service  upon  him  of  a 
writ  directmg  the  suspension  of  proceedings 
against  Uie  property,  where  the  person  in  con- 
trol of  the  business  and  all  employes  continue 
resistance,  and  the  workmen  on  the  premises 
have  not  received  or  obeyed  orders  from  the 
receiver,  but  have  continued  in  the  service  and 
pay  of  their  employers.  The  possession  being 
mixed  and  scrambling,  the  leaal  seisin  attaches 
Itself  to  the  right  of  possession.  Id. 
Of  injunctioiu 

11.  Disobedience  of  a  preliminary  injunc- 
tion is  punishable  as  a  contempt,  unless  the  or- 
der was  void  upon  its  face  for  an  utter  lack  of 
jurisdiction  on  the  part  of  the  judge  who 
granted  it.  People.  Uauffman,  v.  Van  Buren, 
136  N.  Y.  252,  20:  446 

12.  An  injunction  decree  for  the  abatement 
of  a  liquor  nuisance,  under  Iowa  Gpde,  §  1543, 
operates  upon  the  property  as  well  as  upon  the 
person  of  the  defendant;  and  any  person,  al- 
though not  a  part^  to  the  injunction  proceed- 
ings, may  be  punished  for  contempt  if  he  vio- 
lates the  injunction.  Silvers  v.  Traverse.  82 
Iowa,  52,  11:804 

13.  Actual  notice  of  the  injunction  is  not 
necessary  to  render  a  person  liable  for  con- 
tempt in  maintaining  a  liquor  nuisance  on 
certain  premises  after  an  injunction  has  been 
granted,  under  the  Iowa  Coile,  for  the  abate- 
ment of  a  liquor  nuisance  thereon.  Id. 

14.  An  engineer  who,  while  on  the  road  with 


his  train  refuses  to  switch  into  the  train  a  car- 
f  rom  another  road  with  which  the  labor  organ- 
ization to  which  he  belongs  is  in  conflict,  de- 
clares that  he  quits  the  employment  of  th*- 
company,  and  refuses  repeated  orders  to  pro- 
ceed with  his  train;  but,  upon  receiving  an  •r- 
der  from  such  labor  organization,  completea^ 
his  trip,  and  thereafter,  upon  being  told  what 
his  next  run  will  be,  gives  no  notice  of  having 
quit  or  intending  to  quit  his  employment, — is 
guilty  of  contempt  as  violating  an  injunction 
restraining  the  company  from  refusing  equal 
facilities  for  the  interchange  of  traffic  to  such 
other  company,  of  which  he  has  notice.  7b- 
ledo.  A.  A.  d  N.  M.  R.  Co.  v.  Pennsylvania 
Go.  (C.  C.  N.  D.  Ohio)  54  Fed.  Rep.  746. 

19:  895 
15.  An  employe  of  a  railroad  company  is  not 
guilty  of  contempt  as  disobeying  an  injunction 
restraining  the  company  from  refusing  to  an- 
other road  equal  facilities  for  the  interchan^ 
of  traffic,  where,  rather  than  perform  the  duties 
necessary  to  such  interchadge,  he  quits  the 
service  in  good  faith,  unconditionally  and  ab- 
solutely, wnile  his  train  is  safely  stored  in  the 
company's  yard  and  no  special*  in  jury  can  re- 
sult, no  lives  be  imperiled,  or  proper^  jeopar- 
dized, by  his  refusal  to  continue  in  the  service; 
but  so  long  as  he  continues  in  the  service  he  is 
guilty  of  contempt  in  refusing  to  obey  such  in- 
junction. Id. 


II.  Procbdubb. 

16.  If  the  facts  presented  by  an  affidavit  as  a 
basis  of  a  proceeding  for  contempt  do  not 
show  that  a  contempt  has  been  committed, 
the  court  will  be  without  jurisdiction  to  pro- 
ceed ;  but  if  the  facts  are  sufficient  the  court 
may  take  jurisdiction,  and  its  subsequent  or- 
ders will  not  be  reviewed  for  mere  errors. 
Cooper  V.  PeoplCy  Wyatt,  18  Colo.  337,  878, 

6:  480 
17.  District  courts  of  Colorado  have  inherent 
power  summarily  to  convict  and  punish  as 
for  contempt  of  court  those  responsible  for  ar- 
ticles published  in  reference  to  a  pending  cause, 
which  are  calculated  to  interfere  with  the  due 
administration  of  justice  in  such  causes.    Id^ 

18.  A  court  has  no  authority  to  proceed 
against  a  party  for  contempt  on  account  of  acts 
not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  unless  the  faets  constituting; 
the  contempt  are  shown  by  an  affidavit  pre- 
sented to  the  court.  State  v.  KaUer,  20  Or. 
50.  8:  584 

19.  A  court  is  not  dissolved  by  a  njere  re- 
cess or  necessary  adjournment  from  one  day 
to  the  next;  and  misbehavior  affecting  public 
justice,  in  the  courtroom  and  in  the  immediate 
presence  of  the  judge,  while  he  is  attending 
there  to  resume  business  when  the  hour  or 
recess  expires.  Is  misbehavior  in  the  presence 
of  the  court,  and  may  be  punished  summarily 
as  a  contempt  of  court,  especially  if  the  misbe- 
havior is  by  a  suitor  who  has  called  attentioa 
to  a  pending  Oftse,  and  is  discussing  it  in  the 
presence  of  some  of  the  jurors  who  may  have 
to  try  it.    Baker  v.  State,  82  Ga.  776, 

4:  188 

20.  In  the  absence  of  a  statement  verified  by 

oath,  bringing  to  the  knowledge  of  the  judge 
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facts  iJlegcd  to  make  the  insertion  of  certain 
allegations  in  a  petition  for  change  of  venue  a 
contempt  of  court,  he  has  no  jurisdiction  to 
issue  attachments  against,  and  punish  as  for 
contempt,  the  persons  responsible  for  the  filing 
of  the  petition,  under  Colo.  Code  Civ.  Proc. 
chap.  31,  if  neither  the  language  used  nor  the 
fillni;  of  the  petition  is  per  ae  a  contemot. 
ihomoM  V.  People,  14  Colo.  254,  9:  569 

21.  The  proper  practice,  upon  the  refusal 
of  employes  to  obey  uu  injunction  against  a 
railroad  corporation,  is  tlie  issuance  of  a  cita- 
tion requiring  tbem  to  appear  and  show  cause 
why  they  should  not  be  attached  for  contempt. 
Toledo,  A.A.f&N.M.  R.Co.  y.  Penivn/lvania  Co. 
(C.  C.  N.D.  Ohio)54  Fed.  Rep.  746,  19:  896 

22.  An  information  in  proceedings  tor  con- 
tempt of  an  injunction  need  not,  under  Iowa 
Code,  §  8495,  contain  a  copy  of  the  injunction 
decree,  if  it  specifically  refers  to  it  and  shows 
its  existence  and  a  violation  of  it.  Silvers  v. 
Traverae,  82  Iowa,  52,  11:  804 


III.  Judgment;  Punishment. 

23.  A  condition  in  a  judgment  for  con- 
tempt of  an  injunction  against  the  unlawful 
sale  of  intoxicating  liquors,  that  "the  execu- 
tion of  this  judgment  is  to  be  suspended  dur- 
ine:  the  pleasure  of  tbe  court,"  is  unlawful  and 
void.     State  v.  Vom,  80  Iowa,  467,      8:  767 

24.  An  order  requiring  a  defendant  to  operate  a 
machine  invented  by  nim  (the  so-called  "Keely 
Motor"),  made  in  a  suit  for  a  discovery  as  to 
such  invention,  before  issue  joined  and  before 
IcOTil  testimony  could  have  been  taken,  and 
which  would  in  effect  compel  him  to  disclose 
his  defense,  is  an  improvident  exercise  of  chan- 
cery powers,  and  hence  not  sufficient  to  sup- 
port a  commitment  as  for  a  contempt  in  not 
obeying  such  order.  Com,  Keely,  v.  Perkim, 
134  Pa.  36,  2:  283 

25.  The  utility  of  a  disclosure  required  by  stat- 
ute from  one  convicted  of  intoxication,  as  to 
when,  where,  how.  and  from  whom,  he 
obtained  the  intoxicating  liquor,  which  disclos- 
ure is  to  be  turned  over  to  the  State's  attorney, 
cannot  be  questioned  by  the  convict  or  the 
court,  as  an  excuse  for  a  refusal  to  make  the 
disclosure.     Be  Clayton,  59  Conn.  510,13:  66 

26.  The  fine  for  disobeying  an  injunction 
aj^fnst  the  sale  of  property  on  execution, 
whereby  the  lien  of  the  plaint ifif's  attachments 
was  lost,  should  be,  under  N.  Y.  Code  Civ. 
Proc.  §  2284.  the  amount  of  his  debt,  where  it 
has  become  merged  in  a  judgment  which  the 
attached  property  was  sufficient  to  satisfy,  and 
the  debtor  is  insolvent,  and  no  proof  is  made 
in  reduction  of  damages.  People,  Cauffman, 
T.  Van  Buren,  136  N.  Y.  252,  20:  446 


CONTESTS. 


Of  Elections,  see  Voters  and  Elections,  IV. 


CONTIGUOUS. 


CONTINUANCE. 


What  is,  see  Municipal  Corporations,  12. 
See  iMdmx,  to  Notes  Precedtii|p« 


Review  of  Order  as  to,  on  Appe.'xl,  see  Ap- 
peal AND  Error.  150. 
Presumption  of,  see  Evidence,   61,  138-140. 

1.  A  recorder,  although  bound  to  proceed 
with  a  pending  prosecution  notwithstanding 
an  investigation  by  the  grand  jury,  may  never- 
theless, on  proper  showing,  after  the  case  shall 
bave  been  fixed  for  exammation,  continue  the 
same  for  any  valid  cause,  in  the  exercise  of  a 
sound  legal  discretion.  State,  Matranga,  v. 
Bringier,  42  La.  Ann.  1091,  10:  187 

2.  There  is  no  abuse  of  discretion  in  refus- 
ing a  motion  for  a  continuau(;e  if  the  circum- 
stances cast  suspicion  on  tbe  good  faith  of  tbe 
application.     Barnes  v.  Barnes,  95  Cal.   171, 

16:  660 
For  counsel. 

3.  A  motion  for  a  continuance  of  a  crim- 
inal prosecution  on  the  ground  of  the  absence 
of  one  of  defendant's  counsel,  who  is  alleged 
to  have  been  always  consulted  in  regard  to  the 
case  and  to  be  better  informed  in  regard  to  it 
than  other  attorneys  could  possibly  &  on  short 
notice,  will  not  be  granted  where  there  is  noth- 
ing to  show  that  the  attorneys  present  in  court 
had  not  been  employed  long  prior  to  the  time 
of  motion,  or  that  the  case  was  so  intricate  that 
any  competent  attorney  could  not  present  it 
properly  even  on  short  notice.  Long  v.  Peo- 
pU,  185  111.  435,  10:  48 
For  absent  witness. 

4.  A  continuance  for  the  testimonv  of  ab- 
sent  witnesses  is  properly  denied  if  substan- 
tially the  same  testimony  as  that  which  is 
absent  is  offered  at  the  trial.     McKinney  v. 
State,  3  Wyo.  719.  16:  710 

5.  An  affidavit  by  defendant  cornoration  for 
a  continuance  must  show  due  diligence;  and 
where  it  shows  that  all  the  absent  witnesses 
are  its  officers  or  agents,  and  have  been  present 
in  court  at  some  time  during  the  trial,  that  none 
have  been  subpoenaed,  and  that  it  has  not  tried 
to  secure  their  depositions,  it  is  insufficient. 
Anheuser-Busch  Brevoing  Asso,  v.  Huttnacher 
127  III.  652,  4:  576 

6.  Disappearance  during  the  trial,  and  ab- 
sence when  called,  of  the  witnesses  who  have 
been  subpoenaed  and  who  have  appeared  at  the 
trial,  gives  the  party  for  whom  they  were  sub- 
poenaed no  right  to  a  continuance  without 
proof  by  him  that  their  disappearance  does  not 
occur  by  his  consent,  ^ortn  Chicago  City  B, 
Co.  V.  Ofiftka,  12^  111.  «13,  4:  481 

7.  An  affidavit  is  insufficient  to  .support  a 
motion  for  the  continuance  of  a  prosecution 
for  an  assault,  where  it  states  that  defendant 
expecls  to  prove  by  an  absent  witness  that  .the 
prosecuting  witness  had  threatened  to  kill  de- 
fendant, which  threat  had  been  made  and  com- 
municated to  defendant  prior  to  the  alleged 
assault,  but  fails  to  show  that  at  the  time  of 
the  assault  the  prosecuting  witness  was  attempt- 
ing to  carry  out  his  threat,  or  was  guilty  of 
some  hostile  demonstration  towards  defendant. 
Long  V.  People,  135  111.  485,  10:  48 

8.  An  affidavit  for  the  continuance  of  a 
prosecution  for  an  assault,  which  alleges  that 
defendant  expects  to  prove  by  an  absent  wit- 
ness that  the  prosecuting  witness  had  threat- 
ened to  kill  defendant,  wnich  threat  had  been 
made  and  communicated  to  defendant  prior  to 
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the  ajBsauIt,  is  not  sufficient  unless  it  also  shows 
how  the  absent  witness  obtained  his  informa- 
tion as  to  the  Ihreats,  and  how  they  were  com- 
municated to  defendant.  Id. 
9.  A  motion  for  a  continuance  for  the  pur- 
pose of  procuring  depositions  of  absent  wit- 
nesses must  be  overruled  if  the  opposing  coun- 
sel admits  that  such  witnesses,  if  present, 
would  give  the  testimony  which  the  affidavits 
supporting  the  motion  claim  they  would;  and 
such  counsel  has  the  right,  without  any  order 
of  the  court,  to  incorporate  in  his  admission 
the  reservation  of  a  right  to  impeach  such  tes- 
timony if  such  course  shall  become  desirable. 
State  V.  Gibbs,  10  Mont.  213,  10:  749 
10.  An  affidavit  for  a  continuance  to  procure  a 
nonresident  witness  should  state  not  only  a 
bona  fide  belief  that  he  can  be  procured,  but 
also  the  grounds  of  such  belief.  State  v.  Ear- 
rison,  86  W.  Va.  729,  18:  284 
Effect  of  admission. 

11.  Discretion  may  be  vested  in  the  court  to 
deny  a  continuance  to  the  accused  because  of 
the  absence  of  a  witness,  upon  admission  by 
the  prosecution  that  he  will  testify  to  the  facts 
set  out  in  the  affidavit  for  continuance  with- 
out requiring  an  admission  of  their  truth,  in 
the  absence  of  a  constitutional  provision  pro- 
hibiting it.    Eoyt  V.  People,  140  111.  688, 

16:  889 

12.  Denying  a  continuance  on  an  admission 
hj  the  prosecutiog  attorney  that  an  absent 
witness  would  testify  as  alleged  in  the  defend- 
ant's affidavit  for  continuance,  without  requir- 
ing an  admission  of  the  facts  which  such 
testimony  would  prove  if  true,  does  not  vio- 
late a  eondtitutional  right  of  the  accused  to 
"  meet  the  witnesses  face  to  face,"  and  to  have 
"process  to  compel  their  attendance,"  if  a 
reasonable  time  for  that  purpose  has  already 
elapsed.  Id. 


CONTRACTOR. 


Liabili^  of,  for  Negligence,  see  Negligence, 
34, 


CONTRACTS. 


I.  Nature  and  Requistes. 

a.  In  General, 

b.  Implied  Agreementt. 

c.  ConsideraUon. 

d.  Meeting  af  M%nd»;  Dejiniteness. 

e.  FojTnal     Eequisiies;      Statute     of 

Frauds. 

1.  In  General;  Sales. 

2.  GoUateral   Contracts;  Debts  of 

Otiiers, 

3.  iVy?r    to  be  Perfrn'tned    within 

Tear. 

4.  Contracts  as  to  PecUty, 

5.  Sufficiency  of  Writing. 

6.  Bff'ect  of  Fraud  ^r  Part  Per- 

formance, 

IL    OONBTRUCTION, 

a.  In  General;  Entirety;  Time. 

b.  Miscellaneous. 


IIL  Validity  AND  Effect. 

a.  In  General. 

b.  Illegal  by  EsDprcss  Proeision. 

c.  Public  Policy. 

1 .  In  General. 

2.  Contracts  of  Public  Officers. 

d.  Gambling  and  Wager  Contracts, 

e.  In  Restraint  of  Trade, 

f.  Fraud. 

g.  Proceeds  of  Unlawful  Contract. 

IV.  Perfobmangb;  Brbaoh. 

a.  In  General. 

b.  Excuse  for  Failure  of  Performance. 

c.  Incomplete  Performance. 

d.  Condition;    (Jertificate  of    Perfot* 

manee, 

V.  Change  ob  Extinguishment. 

a.  In  General, 

b.  Rescission:  Cancellation, 

c.  Reformation. 

VI.  Actions;  Liabilities. 

Vn.  Impairment  of  Obligation. 

a.  As  to  Subject-Matter. 

1.  In  General;  By  Statutes. 

2.  By  Change  of  Decisions. 

b.  As  to  Remedies. 

Accounting  as  to,  see  Accounting. 

Right  of  Action  on,  see  Action  ob  Suit,  19- 
88. 

Assignment  of,  see  Assignment,  15-18. 

For  Right  to  Recover  Back  Payment  on,  un- 
der Statute  of  Frauds,  see  Assumpsit,  8. 

Effect  of  Statute  of  Frauds  on  Note  Given  as 
a  Forfeit,  see  Bills  and  Notes,  10. 

Of  Carriers,  see  Carriers. 

Liability  for  Inducing  Another  to  Break,  see 
Case,  5. 

Conflict  of  Laws  as  to,  see  Confliot  of  Laws* 
Lb. 

Due  Process  of  Law  in  Statute  Making  Im- 
plied Conlract,  see  ConstitutionalLaw^ 
183. 

Estoppel  by,  see  Estoppel,  31,  43,  44. 

Burden  of  Proof  as  to,  see  Eyidenob,  64r-68. 

Of  Infants,  see  Infants,  21-26. 

Of  Married  Women,  see  Husband  and  Wife, 
43-51 . 

Enforcement  by  Injunction,  see  Injunction, 
10-18. 

Of  Municipality,  see  Municipal  Cobpoea- 
tions,  87, 100. 

As  to  Receivers,  see  Receivbrs,  18-iJ3. 

On  Sunday,  see  Sunday,  10-18. 

For  Statute  of  Frauds  as  to  Resulting  Trust, 
see  Trusts,  14. 

Specific  Performance  of,  see  Specific  Pebt 
formance. 

Of  Sale,  see  Sale. 


L  Nature  and  Requisites. 
a.  In  General. 

X,  A  proposition  to  issue  bonds  to  a  railway 
company  is  in  the  nature  of  a  contract,  upon 
the  acceptance  of  which  both  parties  will  be 
bound  1^  the  agreement.  Wullenwaber  t. 
Dunigan,  30  Neb.  877,  18:  811 

2.  A  mortgage  by  an  administrator  individ- 
ually to  himself  as  administrator,  to  secure 

See  Index  to  Notes  PreoediiiflB- 


CONTRACTS,  I.   b,  c. 
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an  indebtedness  which  he  owes  to  the  estate, 
is  invalid  for  want  of  contracting  parties. 
Burditt  T.  Golburn,  63  Yt.  231.  13:  676 

b.  Implied  Agreements. 
See  also  infra^  127. 

3.  A  mere  statutory  obligation  to  pay 
money  does  not  raise  an  implied  contract  to 
pay  it.  The  liability  depends  on  the  statute 
itsell  Dav(9Y,8etmaur,59Coim,  531, 

18:  210 

4.  Persons  who  make  gifts  to  a  fund  al- 
ready established  for  the  maintenance  of  a  pub- 
lic charity  are  presamed  to  know  on  what  terms 
the  charity  was  established  and  the  scheme  for 
the  management  thereof;  and  it  will  also  be 
presumed  that  they  intended  their  gifts  to  be 
Md  upon  the  same  trusts;  and  the  acceptance 
of  the  gift  will  constitute  a  contract  on  the  part 
of  the  donee  tiiat  it  shall  be  so  held.  Cfarv  Li- 
brary  v.  BUss,  151  Mass.  364*  7:  766 

IS.  The  law  raises  no  implied  obligation  on 
the  part  of  one  recelTed  into  a  charitable  insti- 
tution for  support  or  treatment  to  pay  there- 
for, in  the  absence  of  a  contract;  such  relief  is 
referred  to  motives  of  charity  unless  the  char- 
ier or  by-laws  of  the  institution  provide  that 
compensation  may  and  shall  be  demanded. 
Montgomery  Oounly  ComrB.  v.  Biatine,  124 
Ind.  242.  8:  461 

6.  An  agreement  is  implied  that  a  lessee 
of  mines  will  not  willfully  or  negligently  in- 
capacitate itself  from  taking  out  more  than 
the  minimum  quantity  of  coal  per  vear,  where 
the  lease  is  made  on  a  certain  royalty  per  ton, 
naming  the  minimam  amouiit  which  shall  be 
taken  m  any  year,  and  the  expectation  of  both 
parties  is  that  a  larger  quantity  would  be 
taken.  Oenet  v.  Delauoare  dt  H,  Canal  Co, 
136N.  Y.  593,  19:  187 

7.  The  large  enhancement  of  one's  property 
by  the  erection  near  it  of  a  board  of  trade 
bafldines  to  which  he  made  a  subscription 
which  failed  because  a  condition  as  to  the 
time  of  completion  was  not  complied  with 
does  not  raise  any  implied  promise  on  his  part 
to  pay  anything  therefor.  Cincinnati,  8.  <fe 
a  J2.  G>.  V.  BenOey  (C.  C.  App.  6th  C.)  6  U. 
S.  App.  115,  19:  796 

8.  In  nn  a^eem«nt  by  which  a  mill  com- 
pany agrees  to  saw  for  a  person  "six  million 
feet  or  more  of  pine  logs,"  as  shall  be  directed 
from  time  to  time,  for  which  the  other  agrees 
to  pay  at  certain  rates,  etc.,  implies  an  agree- 
ment on  the  part  of  the  latter  to  furnish  the 
■iz  million  feet  to  be  sawed.  MinneapolU  Mill 
fjo.  V.  Goodnow,  40  Minn.  497,  4:  808 

9.  Payment  by  councils  of  a  borouph,  for 
Bome  years,  for  water  actually  furnished  under 
a  voio  contract,  creates  no  contract  to  accept 
and  pay  for  it  in  the  future.  Milford  v.  Mil- 
ford  Water  Co.  124  Pa.  610,  8:  188 
Bet'vreen  reUktivea. 

10.  A  contract  to  pay  f^r  the  services  of  a 
grandson  who  lived  and  made  his  home  with 
his  grandfather  during  minority  will  not  be 
impued.    Murphy  t.  Murphy,  1  8.  D.  816, 

9:  880 

11.  The  stepdaughter  of  a  deceased  person, 
wno  was  a  member  of  his  family,  cannot  re- 
coTer  against  his  estate  for  her  services,  with- 
out proving  an  express  promise  or  agreement 

See  Index  to  Notes  Preceding:* 


on  his  part  to  pay  her  therefor.  EtUi  y. 
Cary,  74  Wis.  176,  4:  66;  Hairie  v.  Smith. 
79  Mich.  54,  6:  708 

12.  An  implied  promise  to  pay  for  tfee  ser- 
vices bf  a  stepdaughter  after  she  became  of 
f^  is  not  established  by  evidence  that  she 
lived  in  the  family  from  tne  time  she  was  nine 
years  of  age,  was  cared  for  as  one  of  the  fam- 
ily from  that  time  forward  until  her  marriage, 
after  she  became  of  age;  that  she  performed 
the  same  duties  and  dwelt  there  as  a  member 
of  the  family,  and  had  her  board  and  clothing, 
and  from  time  to  time  was  given  money,  after 
her  majority  as  before.  JJarris  v.  Smith,  79 
Mich.  54,  6:  708 

13.  A  promise  by  a  wife,  in  the  presence 
and  hearing  of  her  husband,  that  her  daughter 
by  a  former  husband  should  be  paid  for  her 
services  rendered  as  a  daughter  in  the  family 
after  she  became  of  age,  is  not  binding  upon 
the  husband's  estate  unless  he  knew  that  the 
stepdnuKhter  continued  her  service  in  reliance 
upon  the  promise.  Id, 

14.  Where  services  are  rendered  to  one  stand- 
ing in  loco  parentis,  there  is  no  implied  prom- 
ise to  pay  for  them,  unless  it  Is  raised  by  the 
facts  ana  circumstances  of  the  case.  Id, 

c.  Consideration, 

See  also  Action  or  Suit,  1. 

16.  The  fact  that  n. promise  to  marry  was 
made  six  years  before  the  writing  was  drawn 
and  signed  does  not  imi>each  the  consideration 
of  the  contract,  as  the  written  instrument  merges 
mere  oial  negotiations.  McNutt  y.  McJsuU 
116  Ind.  545,  8:  tf78 

16.  Services  rendered  by  an  unlicen5:ed  phy- 
sician under  a  contract  which  was  void  in 
its  inception  because  prohibited  by  statute  do 
not  constitute  a  consiaeration  which  will  sup- 
poti  an  express  promise  to  pay  for  the  services. 
Fuckett  V.  Alexander,  1(>2  J^.  C.  95,        8:  48 

17.  The  connection,  i  y  a  street-railroad  com- 
pany, of  two  distinct  lines  of  road  which  it 
maintains  in  one  city;  and  the  transportation 
of  passengers  over  such  lines  to  any  part  of  the 
city  for  one  fare;  and  its  building,  at  the  city's 
request,  additional  lines  of  road, — are  a  suffi- 
cient consideration  for  the  passage  of  an  ordi- 
nance relieving  the  company  from  paving  the 
street  to  a  given  distance  outside  its  rails,  and 
imposing  in  lieu  thereof  the  duty  to  simply 
keep  certain  portions  of  the  street  in  good  re- 
pair; and  when  the  ordinance  is  accepted  and 
the  conditions  complied  with,  the  original  duty 
ceases.  Western  Pav.  dS,  Co.  v.  Citizens  Street 
R,  Co,  128  Ind.  525.  540,  10:  770 

18.  A  grant  by  the  state  to  an  incorporated 
school,  of  lands  to  be  held  in  trust  for  the  crea- 
tion of  an  income  to  be  used  for  school  pur- 
poses, is  supported  by  a  consideration,  where, 
before  the  grant,  the  Legislature  was  charged 
with  the  duty  of  caring  for  the  lands  and  ap- 
propriating the  income  to  school  purposes,  and 
by  the  grant  the  Le^slature  is  relieved  from 
such  duty,  which  is  imposed  on  and  assumed 
by  the  incorporation.  Franklin  County  Gram- 
mar School  V.  Bailey,  62  Vt.  467,        10:  406 

19.  A  promise,  in  consideration  of  permis- 
sion to  insure  the  life  of  a  person,  to  pay  his 
wife  a  sum  of  money  after  his  death,  is  on  a 
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void  consideration  where  the  promisor  has  no 
insurable  interest  in  the  life  on  which  the 
insurance  is  taken,  and  therefore  cannot  be 
enforced.  Burbane  v.  WindUy,  108  N.  C. 
857,  ,  12:  409 

20.  An  agreement  by  the  equitable  owner 
of  1,000  shares  of  corporate  stock  of  the  par 
value  of  $10  per  share,  which  stock  is  held 
bv  trustees  under  a  trust  agreement,  to  sell 
500  of  such  shares  at  $1  per  share,  and  the  exe- 
cution of  such  agreement  by  his  delivering  to 
the  buyer  the  trustee's  receipt  for  the  stock 
and  receiving  in  return  $500  in  cash  and  the 
buyer's  receii)t  for  500  shares  of  the  stock,  con- 
stitute sufficient  consideration  for  an  agreement 
on  the  part  of  the  buyer  to  secure  for  the  seller 
a  bonafdt  bid  of  $5,000  for  the  remaining  500 
shares  within  twelve  months,  or  at  the  end  of 
that  time  to  take  the  stock  himself  at  that  price. 
Vuchemia  v.  Kendall,  149  Mass.  171.  8:  784 

21.  An  nffreement  by  grocere  not  to  buy 
any  butter  from  the  makers  for  two  years,  if  a 
firm  shall  open  a  bulter  store  in  the  place,  is 
void  for  lack  of  consideration,  where  such  firm 
neither  pays  anything  therefor  nor  buys  any 
established  plant,  place  of  business,  or  good- 
will.    Chaplin  V.  Brown,  83  Iowa,  ll56, 

18:  488 
Release. 

22.  A  release  by  an  indorsee  of  a  promis- 
sory note  of  a  joint  maker  upon  payment  of 
a  part  only  of  the  amount  due  is  without  con- 
sidei-ation  and  void.  .  Bender  v.  Bee?i,  78 
Iowa,  2S3,  5:  696 

23.  A  release  from  a  contract  to  run  a  bus 
from  passenger  trains  to  a  hotel  is  valid  with- 
out any  new  and  independent  consideration 
to  support  it.  Hatliaway  v.  Lynn,  75  Wis. 
186.  6:  661 
Relinquishment  of  rig^ht. 

24.  A  benefit  to  the  promisee  or  a  detriment 
to  the  promisor  is  not  necessary  to  make  a 
good  consideration  for  a  contract,  if  the  exer- 
cise of  a  present  right  is  forborne  because  of 
the  promise.    Ballard  v.  Burton^  64  Vt.  387, 

16:  664 

25.  The  promise  of  each  party  to  relin- 
quish his  constitutional  right  to  a  jury  trial  is 
a  sufficient  consideration  for  an  agreement  to 
submit  the  case  to  the  court.  Lanahan  v. 
Heaver,  77  Md.  — ,  80:  769 

26.  The  relinquishment  of  his  right  to  bid 
at  a  judicial  sale  by  a  creditor  who  has  no 
other  means  of  obtaining  payment  of  his  debt 
is  a  sufficient  consideration  to  support  a  mort 
gage  for  the  amoimt  of  his  claim  given  him 
by  the  one  who  at  the  sale  secures  the  legal 
tiUe  to  the  lands  sold.  Hopkins  v.  EnHgn, 
122  N.  Y.  144,  9:  781 
Compromise. 

27.  An  agreement  to  reduce  the  rent,  made 
with  a  tenant  holding  over  after  expiration  of 
a  lease  for  one  year  payable  monthly,  and  after 
payment  and  acceptance  of  one  additional 
month's  rent,  is  without  consideration  and  will 
not  prevent  recovery  of  the  balance  of  the 
monthly  rent  specified  in  the  lease,  even  after 
several  years'  further  occupancy  with  pavment 
at  the  reduced  rate.  GoUUbrough  v,  Oable  (111 . ) 
140  III.  269,  16:  894 

28.  A  note  given  in  compromise  or  settle- 
ment of  a  disputed  claim  the  validity  of  which 
is  doubtful  is  supported  by  a  sufficient  consid- 


eration.   French  v.  French,  84  Iowa,  655, 

16:  800 

29.  An  agreement  between  all  the  next  of  kin 
of  one  who  died  a  member  of  a  benefit  society, 
before  anyone  knew  in  whose  favor  the  certifi- 
cate wias  made  payable,  that  the  fund  should 
be  collected  by  the  administrator  and  divided 
equally  amonp^  them,  is  sufficiently  supported 
by  consideration  in  the  mutual  surrender  by 
each  of  the  chance  to  receive  a  larger  share,  and 
will  be  binding  on  the  one  who  proves  to  be  the 
beneficiary  named.  Supreme  Assembly  R.  S. 
of  O.  F.  V.  Campbell,  17  R.  I.  402,     18:  601 

30.  There  is  su^cient  consideration  for  a 
contract  to  settle  litigation  between  corpora- 
tions, under  a  patent  which  both  parties  sup- 
pose to  be,  but  which  is  not  in  fact,  valid,— 
especially  where  the  contract  includes  mutual 
covenants  as  to  the  conduct  of  their  business, 
and  is  partly  executed  before  the  invalidity  of 
the  patent  {s  discovered.  Oloueester  IsingUus 
<&  O.  Co.  y.  Russia  Cement  Co,  154  Mass  92, 

18:  668 
81 .  An  allegation  that  a  corporation  "  merely 
protested"  against  the  use  of  a  certain  name 
by  another  corporation,  where  the  latter,  upon 
being  remonstrated  with  for  using  that  name, 
promised  not  to  manufacture  certain  articles, 
shows  no  consideration  for  such  promise.  Con- 
verse v.  Hood,  149  Mass.  471,  4:  681 
Sealed  instrument. 

32.  No  consideration  is  imported  by  an  un- 
sealed addendum  to  a  sealed  note,  saying, 
•The  above  note  is  to  be  accounted  for,  with 
interest  at  8  per  cent  per  annum."    Sanders 
v.  BagweU,  32  8.  C.  238,  7:  748 

83.  The  presumption  of  consideration  aris- 
ing from  a  seal  will  not  overcome  the  express 
hinguage  and  conditions  of  a  scaled  instru- 
ment showing  that  it  is  without  consideration. 
Bender  v.  Been,  78  Iowa,  283,  6:  696 

Aifection ;  moral  consideration. 

34.  The  consideration  of  a  contract  will  not 
be  held  insufiicient  because  affection  forms 
an  element  thereof.  Ptiterbaugh  v.  Puter^ 
baugh,  131  Ind.  288,  16:  841 

35.  A  moral  obligation  is  a  sufficient  con- 
sideration to  support  a  promise  to  pav.  Mu- 
tual  Reserve  Fund  L,  Asuo,  v.  Hurstf'^S  Md.  — , 

80:  761 

36.  A  minor's  abstinence  from  intoxicatin.? 
liquors  and  tobacco,  and  from  swearing  and 
playing  cards  or  billiards  for  money,  is  a  good 
consideration  for  a  promise  by  his  uncle  to  pa/ 
him  a  sum  of  money.  Hamer  v.  Sidtoay  (K. 
i.jl24iS.  Y.  538,  18:  468 

37.  The  abandonment  of  the  use  of  tobacco* 
by  one  party  during  the  life  of  the  other  party 
is  a  sufficient  consideration  for  a  promise  by 
the  latter  to  pay  an  agreed  sum  of  money. 
Talbott  v.  Stenimon,  89  Ky.  222,  6:  866 

38.  An  agreement  by  one  partner  who  had, 
v)v  excessive  use  of  stimulants,  voluntarily  dis- 
abled himself  from  service  for  the  firm,  made 
after  dissolution  but  before  full  settlement,  to 
allow  his  copartner  out  of  the  assets  a  certain 
!3um  for  past  services,  to  compensate  him  for 
liis  own  lack  of  services,  is  supported  by  a 
:lrong  moral  obligation  which  renders  it  valid 
•indefOfl.  Code,  ?  2741,  although  it  would  not 
be  valid  at  common  law.  Gray  v.  HamU,  82 
Ga.  875,  6:  78 

39.  A  promise  by  a  husband  to  his  wife  on 
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ler  deathbed,  that  their  son  should  have  cer- 
tain property,  does  not  constitute  a  valuable 
consideration  for  a  conveyance  by  him  to  the 
son.    Peek  v.  Peek,  77  Cal.  106,  1:  186 

Sabflcription. 
See  also  tnfra,  150. 

40.  A  subscription  towards  the  erecil  m  of 
a  church  building,  which  is  entirely  voluntary 
on  the  part  of  the  subscriber  and  unsupported 
by  any  consideration,  and  which  remains  un- 
paid at  the  subscriber's  death,  is  tberebv  re- 
voked»  and  the  subsequent  erection  of  the 
church,  although  undertaken  in  reliance  partly 
upon  such  subscription,  will  furnish  no  reason 
for  compelling  payment  by  his  executors.  23d 
Street  Bapt  CJiurch  v.  Comwell,  117  N.  Y. 
601,  6:  807 

41.  A  subscription  paper  by  which  the  sub- 
icribeTB  agree  to  and  with  the  trustees  of  a 
church  to  pay  the  sums  severally  subscribed  by 
them  for  the  purpose  of  pa^^ing  off  a  certain 
mortgage  deb^  upon  condition  that  the  whole 
fiom  be  aubscribea  or  paid  within  one  year ;  and 
redtinR  a  consideration  of  $1  to  each  of  the 
aubacnbers  in  hand  paid  (but  which  in  fact  was 
not  paid),  and  the  agreement  of  the  subscribers 
with  each  other  contained  in  the  contract; 
where  neither  the  church  nor  the  trustees 
promise  to  do  anything,  and  whatever  action 
the  trustees  in  fact  take  in  procuring  subscrip- 
tions is  as  individuals,  and  not  in  their  official 
capacity,— creates  no  obligation  which  can  be 
enforced  by  the  church  against  any  of  the  sub- 
Rcribeis.  because  there  is  no  privity  of  contract 
Itetween  them  and  the  church.  Albany  Firut 
Pretby.  Churchy,  Cooper,  112  N.  Y.  517. 

8:  468 
42.  Payment  by  a  subscriber  of  part  of  his 
siibscription,  which  was  not  legally  enforce- 
able, does  not  make  the  balance  of  the  sub- 
scription valid.  Id. 

d.  Meeting  of  Hindi;  Deflniteness. 

See  also  infra,  06,  152,  212-219. 


48.  The  acceptance  of  an  offer  to  furnish 
coal  for  a  year  at  a  certain  price  to  three  steam- 
ers named,  which  are  then  employed  on  a  cer- 
tain steamship  line,  makes  a  definite  and  bind- 
ini?  contract.  WeUs  v.  Alexandre,  180  N.  Y. 
642,  15:  818 

44.  If  a  notice  that  coal  is  needed  is  requisite 
to  the  execution  of  a  contract  to  supply  certain 
steamers  with  coal  for  one  year,  a  covenant 
to  give  such  notice  will  be  inferred.  Id. 

45.  A  written  offer  of  land  at  a  certain  nrice 
tor  cash,  giving  a  privilege  of  purchase  within 
sixty  days,  is  not  acceptea  so  as  to  make  a  bind* 
ing  contract  by  a  letter  announcing  a  determi- 
iiauon  to  take  the  land,  and  a  readiness  to  pay 
therefor  so  soon  as  it  should  be  conveyed  by 
proper  deed.  To  nvike  the  contract  binding, 
there  should  have  been  an  unconditional  ac- 
ceptance communicated,  with  payment  or  ten- 
der  of  the  cash,  within  the  sixty  days.  Weaver 
V.  Burr,  81  \V.  Va.  736,  3:  94 

46.  If  to  tlie  acceptance  of  a  proposal  a  con. 
ilition  be  affixed  by  the  party  to  whom  the 
offer  is  made,  or  any  modification  or  chance  in 
the  offer  be  xbade  or  requested,  this  will,  in 
law,  constinite  a  rejection  of  the  otf  er.        Ja. 

47.  To  make  a  vote  of  a  corporation  a  con- 
L.  R  A.  Dig.  11 


I  tract  which  will  be  binding  on  it,  the  obliga* 
tlon  which  it  undertakes  to  assume  must  be 
offered  to  and  accepted  by  the  intended  bene- 
ficiary. Aars  V.  Kinffs  County  Elev.  R.  Co. 
152  Muss,  idl,  9:  117 

48.  There  is  no  agreement  to  furnish  any 
definite  number  of  passengers,  on  the  part  of 
one  who  writes  to  a  steamship  company  for 
rates  saying  that  be  is  advised  that  upon 
favorable  terms  a  party  of  about  175  to  200  or 
more  could  be  secured,  and,  after  rates  have 
been  sent  him  by  the  steamship  company  with- 
out mentioning  an^  definite  number,  writes 
again  that  he  is  advised  that  there  is  a  ''proba- 
bility that  there  will  be  250  people  or  more" 
in  the  party,  although  the  steamship  company 
in  reply  "beg  to  confirm  the  understanding 
arrived  at"  that  not  less  than  75  first-class,  75 
second-class,  and  100  third-class  passengers 
shall  be  furnished,  where  in  reply  to  this  he 
accepts  the  rates  and  in  regard  to  numbers 
reiterates  his  former  statement  of  a  probability 
that  the  party  will  exceed  250,  adding  that  he 
has  not  been  furnished  information  as  to  the 
exact  number  of  each  class.  Barrow  8.  8.  Co. 
V.  Mexican  C.  R.  Co.  134  N.  Y.  15,   17:  859 

e.  Formal  Requisites;  8tatute  of  Frauds. 

1.  In  Qeneral;  8alei, 

49.  A  contract  with  the  city  of  New  York, 
tor  the  consideration  of  9975,  to  substitute 
cherry  for  pine  in  finishing  the  Interior  of  a 
public  building  in  process  of  construction  under 
i  valid  contract,  need  not  be  founded  upon  a 
sealed  bid  or  proposal,  under  the  Consoliaation 
Act,  g  64,  reouinng  contracts  for  extra  work  to 
be  so  founded  where  "the  several  parts  of  the 
said  work  or  supply  shall  together  involve  the 
expenditure  of  more  than  $1,000."  Brady  v. 
^ew  York,  112  N.  Y.  480,  2:  761 

50.  A  contract  within  the  Statute  of  Frauds 
is  not  void,  but  merely  voidable.  Lowman  v. 
Sheets,  124  Ind.  416,  7:  784 

51.  Where  a  number  of  contracts  are  made 
at  the  same  time  and  as  part  of  the  same  trans- 
action, some  of  which  are  within  the  Statute 
of  Frauds  and  the  others  not,  and  they  are  of 
such  a  nature  that  they  can  reasonably  be  con- 
sidered as  separate,  the  former  will  be  enforced 
althousrh  the  latter  are  avoided.  Id. 

52.  The  oral  promise  of  brokers,  that  if 
their  principal  is  dissatisfied  with  bonds  which 
they  have  purchased  for  him  they  will  take 
them  off  his  hands  at  what  they  cost  him,  upon 
request,  is  not  a  contract  for  the  sale  of  goods, 
things  ip  action,  etc.,  within  that  section  of  the 
Statute  of  Frauds  relatini?  to  sales  of  personal 
property  for  more  than  $50,  but  is  a  provision 
for  the  rescission  of  the  entire  contract,  and  is 
valid.    JoJinston  v.  Trask,  116  N.  Y.  136, 

6:  630 
58.  A  parol  agreement  to  sell  and  assign  a 
bond  and  mortgage  is  a  contract  for  the  sale  of 
coods,  wares,  and  merchandise,  within  the 
Statute  of  Frauds.  Greenwood  v.  Laio  (N.  J. 
Err.  &  App.)  55  N.  J.  L.  (26  Vroom)  168, 

19:  688 
54.  A  sale  of  growing  grain  to  be  delivered 
in  a  marketable  condition, — harvested  and 
threshed, — where  no  part  is  delivered  and  none 
of  the  purchase  price  is  paid,  is  not  taken  out 
of  the  Statute  of  Frauds  by  an  exception  as  to 
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personal  property  on  which  "labor,  skill,  or 
money  are  necessai'ily  to  be  expended  in  pro- 
ducing or  procuring  the  same,"  if  no  special 
skill,  labor,  or  workmanship  is  necessary,  but 
only  such  as  a  good  husbandman  would  be 
compelled  to  expend  in  fitting  the  grain  for 
market.    MigheU  ▼.  Dougherty  (Iowa) 

17:  756 

55.  A  contract  to  cut,  furnish,  and  deliver 
the  stone  work  of  a  building  is  excepted  from 
the  Statute  of  Frauds,  under  Cal.  Civ.  Code, 
§  1740,  as  "an  agreement  to  manufacture  a 
thing  from  materials  furnished  by  the  manu- 
facturer or  another  person."  Flynn  v.  Bo-wgh- 
erty,  91  Ca^  669,  14:  880 

2.  Collateral  Contracta;  Debts  of  Others. 

56.  An  express  promise  or  stipulation  by 
parbl  to  remunerate  a  person  for  services, 
which  is  void  as  a  contract  because  within  the 
Statute  of  Frauds,  may  be  operative  to  rebut 
the  presumption  that  the  services  were  ren- 
dered gratuitously,  and  constitute  a  sufficient 
ground  for  compensation  qitantum  meruit, 
jtHlisY,  Gary,  74  Wis.  176,  4:  66;  Vadmanw. 
Markle,  76  Mich.  448,  6:  707 

57.  A  promise  by  a  third  person  to  pay  for 
articles  if  the  seller,  who  is  holding  them  aa 
security  for  the  price,  will  turn  them  over  to 
the  purchaser,  is  a  collateral  promise,  and  must 
be  in  writing  if  the  original  purchaser  is  not 
thereby  released.  Gh-ay  v.  Herman^  75  Wis. 
453,  6:  691 

58.  An  agreement  by  ore  person  to  indemni- 
fy another  against  loss  if  he  will  become  the 
surety  upon  the  bond  of  himself  and  another 
as  administrators  is  not  a  collateral  promise, 
within  the  Statute  of  Frauds,  as  to  any  liability 
occasioned  by  the  default  of  the  other  adminis- 
trator, who  did  not  request  such  signature. 
2\gheY.  Morrison,  116  N.  Y.  263,        6:  617 

59.  Whether  the  contract  is  original  or  col- 
lateral, where  a  man  has  indorsed  a  note  in 
blank  as  an  accommodation,  and  has  written 
on  the  face  the  words  "Credit  the  drawer,"  if 
the  note  is  for  more  than  $50,  must  be  deter- 
mined, under  the  Pennsylvania  Statute  of 
Frauds  of  1855,  without  regard  to  any  parol 
testimony.     Temple  v.  Baker ^  125  Pa.  684, 

3:  709 

60.  A  verbal  promise  by  the  administrator  of 
an  estate  holding  a  mortgage  against  a  third 
person,  to  pay  taxes  asse^ed  against  the  mort- 
gagor if  the  collector  will  not  levy  on  the 
mortgaged  property,  upon  which  he  has  no 
lien,  18  withm  the  Statute  of  Frauds  and  not 
enforceable.    Dilldby  v.  WUcax^  60  Conn.  71, 

IS:  648 

61.  A  promise  by  a  board  to  pay  for  heat- 
ing apparatus  for  a  public  building,  made  to 
induce  the  completion  thereof  b^  the  other 
party,  who  had  already  partly  furnished  it  un- 
der agreement  with  the  chief  contractor  for 
the  building,  who  had  made  default  in  pay- 
ment, is  an  original,  and  not  a  collateral,  con- 
tract within  the  Statute  of  Frauds.  Gibson 
County  Comrs,  v.  Cincinnati  Steam  Heating  Co. 
128  Ind.  240,  12:  608 

62.  A  promise  by  a  widow  who  has  appro- 
priated the  estate  of  her  deceased  husband  to 
her  own  use,  and  thereby  become  liable  for 


claims  against  it,  to  pay  such  a  claim  and  pre- 
vent suit,  is  not  a  promise  to  pay  the  debt  or 
another  within  the  Statute  of  Frauds.  FrsTieh 
V.  French,  84  Iowa,  655,  16:  80O^ 

• 

8.  Ifbt  to  be  Performed  within  Tear, 

63.  A  contract  forming  a  partnership  to  be- 
continued  beyond  one  year  is  void  unless  in 
writing ;    and  a  partnership  so  formed  is  a 
partnership  at  will.     Wahl  v.  Bamum,  116  N. 
Y.  87,  6:  623 

64.  If  by  its  terms  or  by  reasonable  con- 
struction, a  contract  not  in  writing  can  be  fully 
performed,  or  if  it  can  be  performed  on  one 
side,  within  a  year,  although  it  can  be  done 
only  by  the  occurrence  oi  some  improbable- 
event,— as,  the  death  of  the  person  referred  to» 
—it  is  not  within  the  Statute  of  Frauds. 
Tliomas  v.  Armstrong,  »6  Va.  323,       6:  629 

65.  A  promise  to  provide  for  the  support  and 
education  of  a  minor  fourteen  or  fifteen  years 
old  until  he  becomes  twenty-one  years  of  age- 
is  not  a  contract  "  not  to  be  performed  within 
a  year,"  within  the  meaning  of  the  Statute  of 
Frauds,  requiring  such  contracts  to  be  in  writ- 
ing, as  it  may  be  performed  within  a  year  if 
the  child  should  die  withi«  that  time.  Wool- 
dridge  v.  Stem  (C.  C.  W.  D.  Mo.)  42  Fed. 
Rep.  811,  9:  129 

66.  Under  a  statute  providing  that  a  con- 
tract "not  to  be  performed  within  a  year" 
must  be  in  writing,  an  agreement  to  sell  corpo- 
rate stock  at  the  end  of  mree  years  at  a  certaia- 
price,  and  also  that  the  stock  may  be  called  at 
anv  time  before  expiration  of  three  years,  la- 
valid  although  not  in  writing.  Seddon  v.  Rosen- 
baum,  85  Ya.  928,  3:  337 

67.  A  parol  agreement  made  in  March, per- 
mitting one  who  was  to  take  possession  of  a 
farm  as  tenant  April  1  next,  under  a  lease  for 
one  year,  to  use  the  ice  in  an  ice-house  thereon 
without  charge,  if  he  would  refill  it  so  as  to 
leave  it  filled  when  he  surrendered  possession, 
is  not  void  as  not  to  be  performed  within  a 
year  from  the  making  of  it.  Brown  v.  Tkroop 
59  Conn.  596,  13:  646 

68.  A  parol  agreement  to  keep  and  maintaiir 
cattle-guards  on  each  side  of  a  person's  land, 
so  long  as  a  railroad  is  operated  over  It,  need 
not  be  in  writing  under  a  statute  requiring 
every  agreement  "not  to  be  performed  within 
one  year"  to  be  in  writing.  Arkansas  M,  R, 
Co.  V.  WhUley,  64  Ark.  199,  11:  621 

69.  The  statute  prohibiting  the  making  of 
contracts  by  parol  which  axe  not  to  be  per« 
formed  within  one  year  has  no  application  to  a 
contract  which  has  l)een  fully  performed  by 
one  of  the  parties.  Low  man  v.  Sheets^  124- 
Ind.  416,  7:  784 

70.  A  lease  made  December  15,  1887,  for 
the  year  1888,  may  be  valid,  although  not  in 
writing,  under  Miss.  Code,  §  1292,  excepting^ 
from  the  necessity  of  writing  a  lease  for  not 
longer  than  one  year.  McOroy  y.  Toney,  66 
Miss.  233,  2:  847 
But  see  case  next  following. 

71.  A  parol  lease  of  real  estate  tor  the  term 
of  one  year  commencing  in  futuro  is  invalid,, 
under  Minn.  Gen.  Stat.  chap.  41,  tit  2,  being 
an  agreement  which  by  its  terms  is  not  to  be 
performed  within  one  year  from  the  making 
thereof.  Jellett  Y.BJiodeAS  Minn.  166,  7:671 
Bee  Index  to  Notes  Precediii^. 
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4  Contracts  m  to  Bealty, 

73.  An  entire  contract  relating  to  personal 
as  well  as  real  estate,  if  void  as  to  the  real  es- 
tate, under  the  Statute  of  Frauds,  is  void  as 
lo  the  personal  property  also.  Pond  v.  S/uean, 
132  ill.  312,  8:  414 

73.  A  parol  license  to  do  any  act  on  the 
land  of  anoiher  does  not  trench  upon  the  pol- 
icy of  the  law  which  requires  that  contracts 
respecting  any  title  or  interest  in  real  estate 
shall  be  by  deed  or  in  writing.  It  gi^es  the 
licensee  no  estate  or  interest  in  the  land,  but 
excuses  acts  done  which  would  be  trespass  or 
otherwise  unlawful.  Hodgkins  v. Farrington, 
150  Mass.  19,  5:  809 

74.  A  paramount  right  to  subject  another's 
land  to  a  particular  use,  to  enter  upon  it  or 
maintain  structures  upon  it  without  the  con- 
sent of  the  owner,  is  an  interest  in  the  land 
which  cannot  pass  without  Uie  formalities  re- 
quurea  v)^  lue  siatute.  In. 

75.  A  verbal  agreement  is  not  sufficient  to 
create  a  lien  upon  land  in  favor  of  a  surety 
upon  a  note  given  to  raise  the  money  with 
which  to  make  payment  therefor.  Wood  v. 
Wood,  124  Ind.  545,  9:  178 

76.  Where  there  was  no  fraud  in  the  exe- 
cution of  a  conveyance  of  land,  equity  cannot 
relieve  against  a  breach,  by  the  grantee,  of  a 
contemporaneous  parol  promise  to  reconvey 
the  lands  upon  the  happening  of  a  certain  con- 
tingency.   Brock  Y.  Brock,  90  Ala.  66. 

9:  887 

77.  An  absolute  title  in  fee  simple  cannot 
be  qualified  by  oral  evidence  of  an  alleged  ex- 
trinsic agreement  by  the  grantee  to  reconvey 
on  a  condition  subsequent  not  included  in  the 
writing.  Id. 

78.  A  verbal  promise  by  a  wife  on  accept- 
ing from  her  husband,  from  whom  she  had 
sejMirated  on  account  of  his  intemperate  habits, 
a  conveyance  of  lands  at  his  own  suggestion 
and  without  her  procurement,  that  on  his  re- 
turning from  abroad  a  sober  and  temperate 
man  she  would  return  to  and  live  with  him,  in 
which  event  the  deed  should  be  void  and  of  no 
effect,— createe  a  parol  trust  within  the  inhibi- 
tion of  the  Statute  of  Frauds.  Id, 

79.  An  agreement  by  a  vendor,  on  rescis- 
sion of  a  contract,  to  reimburse  the  other  party 
for  expenditures  upon  the  land,  is  not  within 
the  Statute  of  Frauds.  Houston  v.  Sledge, 
101  N.  C.  640,  8:  487 
Partnership. 

^.  An  oral  agreement  of  partnership  in  the 
profits  of  buying  and  selling  real  property  is 
not  within  the  Statute  of  Frauds.  Bates  y, 
Babcock,  95  Cal.  479,  16:  746;  Flowm-  v. 
Barnekoff,  20  Or.  137,  11:  149;  B^ed  v. 
Meagher,  14  Colo.  835,  9:  466 

81.  A  partnership  agreement  to  acquire  a 
leasehold  interest  in  a  particular  mine,  as  a 
necessary  incident  to  the  development  of  the 
property  and  the  extraction  of  ores  therefrom, 
is  not  within  the  Statute  of  Frauds,  although 
the  interest  in  the  mine  was  to  be  acquired  by 
one  who  was  to  transfer  to  the  others  their  re- 
spective interests.  Beed  v.  Meagher,  14  Colo. 
835,  9:  466 


fiee  also  supra^  70,  71. 
82.  An  action  by  a  tenant  against  his  land- 
flee  Index  to  Notes  Preoedini^. 


lord  for  an  alleged  breach  of  a  verbal  lease  of 
the  premises  for  five  years  cannot  be  main- 
tain^ where  the  landlord  either  denies  making 
the  contract  or  pleads  the  Statute  of  Frauds  in 
bar  of  the  action,  since  no  testimony  can  be 
admitted  to  prove  the  parol  contract.  BrowTt- 
ing  V.  Berry,  107  K.  C.  281,  10:  786 

83.  The  words  **  two-thirds  part  at  the  least 
of  the  thing  demised,"  in  the  exception  as  to 
leases  for  not  more  than  three  years,  in  the 
Statute  of  Frauds,  mean  two-thirds  part  of  the 
rental  value  of  the  demised  premises,  and  not 
of  the  value  of  the  fee.  Childers  v.  Lee  (K. 
M.)  18:  67 

84.  A  contract  with  a  tenant  under  a  lease  for 
a  year,  to  pay  him  for  any  buildings  put  up  for 
his  own  use,  at  the  end  of  the  tenancy,  at  their 
vfdue  at  that  time,  is  not  for  an  interest  in  land, 
and  need  not  be  in  writing.  Bouth  Baltim&re 
Co.  V.  MuhUMck,  69  Md.  395,  1:  607 
Promise  to  devise. 

85.  An  agreement  to  pay  for  personal  ser- 
vices oy  testamentary  provision,  which  In- 
cludes real  estate  as  well  as  personal  property, 
is  within  the  Statute  of  Frauds,  and,  unless 
evidenced  by  writing,  fails  as  to  the  personalty 
as  well  as  tlie  real  property.  Ellis  v.  Cary^  • 
74  Wis.  176,  4:  66;  Pond  v.  SJieean,  132  111. 
312,  8:  414 

86.  A  parol  agreement  to  adopt  a  child  as 
heir  and  to  leave  her  all  one's  property  at  death 
Is  within  the  Statute  of  Frauds,  where  the  es- 
tate at  death  consists  of  property  of  which  a 
parol  transfer  is  not  valid  under  the  statute. 
Austin  V.  Dans,  128  Ind.  472,  12:  180 
Fixtures. 

87.  A  parol  reservation  of  a  bam  when  con- 
veying the  real  estate  of  which  it  is  a  part,  by 
absolute  warranty  deed,  is  ineffectual  to  retain 
title  in  the  grantor.  Leonard  v.  Ctovgh,  133 
N.  Y.  292,  16:  305 

88.  A  parol  gift  is  ineffectual  to  transfer 
title  to  a  bam  which  is  part  of  the  real  estate. 

Id. 
Sale  of  timber. 

89.  A  sale  of  standing  timber,  whether  or 
not  the  parties  contemplate  its  immediate  sev- 
erance and  removal  by  the  vendee,  is  a  contract 
concerning  an  interest  in  lands  within  the 
meaning  of  the  Statute  of  Frauds,  and  is 
voidable  by  either  party  if  not  in  writing. 
Hirthv,  Oraham  (Ohio)  19:  781 

6.  Sufficiency  of  Wnting. 

90.  An  oral  agreement  will  not  be  effectual 
to  surrender  the  equitable  title  of  a  grantor  who 
has  delivered  a  deed  to  the  grantee  upon  cer- 
tain conditions,  thereby,  contrary  to  the  suppo- 
sition of  both  parties,  conveying  the  legal  title. 
Darling  v.  BuHer  (C.  0.  S.  D.  N.  Y.)  45  Fed. 
Rep.  332,  10:  469 

91.  Where  a  verbal  order  is  given  to  an  agent 
for  goods,  which  he  immediately  enters  in  a 
memorandum  book,  and  the  purchaser  sub- 

pquently  writes  to  the  other  party :  * 'Don't 
ship  paint  ordered  through  your  salesman;  we 
have  concluded  not  to  handle  it," — ^the  written 
entrv  by  the  agent,  taken  in  connection  with 
the  letter,  makes  such  a  note  or  memorandum 
in  writing  of  the  bargain  as  will  satisfy  the  re- 
quirements of  the  Statute  of  Frauds.  Lovis- 
cilia  AspJiaXt  Varnish  Co.  v.  Lorick,  29  S.  C.  533, 

8:  818 
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Description  of  property. 

92.  A  memorandum  signed  by  a  real- estate 
broker,  which  states  the  price  to  be  cash,  but 
refers  to  additional  terms  of  payment,  not  evi- 
denced by  writing,  but  left  in  parol,  is  insuf- 
ficient to  authenticate  a  contract  for  the  sale 
of  land.    JLester  v.  Beidt,  8tf  lia.  Jia«, 

10:  108 

93.  A  contract  to  purchase  of  a  man  "his 
place"  in  a  certain  town,  "  containing  15  acres 
more  or  less,"  sufficiently  describes  the  prop- 
erty, where  he  resides  on  the  premises  and 
owns  no  other  real  estate  in  that  town. 
Hodges  v.  Kowing,  58  Comi.  12,  7:  87 

94.  The  description  of  property  in  an  agree- 
ment for  its  sale  as  *'one  one  and- one-half-story 
frame  dwelling-house  with  biun  and  out 
buildings  and  all  land  now  being  used  in  con- 
nection therewith,  being  about  7  acres  more  or 
less,"  situated  on  a  certain  street  in  a  certain 
town, — is  sufficient  to  warrant  a  decree  for 
specific  performance,  where  the  bill  particu- 
larly describes  the  property  and  alleges  that  it 
is  the  same  referred  to  m  the  agreement,  which 
is  not  denied  by  the  answer,  and  the  evidence 
in  regard  to  the  vendee's  occupation  and  tender 
of  purchase  money  refers  to  the  premises  de- 
scribed in  the  agreement  Sanden  v.  Bryer 
152  Mass.  141,  9:  266 

95.  A  memorandum  which  does  not  show 
that  the  property  was  located  in  any  State, 
county,  or  city,  but  is  dated  simply  at  "Leaven- 
worth," and  describes  the  property  as  being  on 
Delaware  Street  of  some  "city  proper,"  giving 
street  numbers,  but  without  stating  whether 
the  property  is  real  or  personal,  or  mentioning 
the  name  of  the  owner, — is  insufficient,  un- 
der the  Stntute  of  Frauds,  as  a  contract  for  the 
sale  of  realty.    Boss  v.  Allen,  46  Kan.  231, 

10:  886 
Sij^natnre  and  description  of  parties. 

96.  A  contract  founded  on  a  valuable  con- 
sideration, by  which  a  landowner  agrees  to  sell 
his  land  to  a  third  person  for  a  specified  amount 
within  a  certain  time,  at  the  latter  s  option,  is 
binding  on  the  landowner  although  signed  by 
him  alone;  and  if  the  offer  is  acceptea  within 
the  time  specified,  the  contract  will  be  specifi- 
cally enforced  against  him  or  his  grantees  with 
notice.    jRom  v.  Pa  rA»,  93  Ala.  158,  11:  148 

97.  The  signature  of  the  vendor  to  a  con- 
tract for  the  sale  of  real  estate,  which  is  other- 
wise sufficient,  is  not  necessary  in  order  to 
enable  him  to  enforce  it  against  the  vendee. 
Hodges  v.  Kotcing,  58  Conn.  12,  7:  87 

98.  But  a  memorandum  of  the  sale  of  land, 
not  signed  by  the  vendor  or  by  anyone  for  him, 
Is  fatally  defective.  Boss  v.  Allen,  45  Kan. 
281,  10:  836 

99.  The  memorandum  of  a  contract  for  the 
sale  of  land  must  show,  without  the  aid  of 
parol  proof,  the  essentials  of  the  aneement,  in- 
cluding the  subject  matter  of  the  sale,  the 
terms,  and  the  names  or  descriptions  of  the 
parties.    MenU  v.  Kewtcitter,  122  N.  Y.  491, 

11:  97 

100.  An  auctioneer's  memorandum  of  the 
sale  of  lands,  which  fails  to  state  the  name  of 
the  vendor  or  give  any  description  bj'  which 
he  or  she  can  be  identified,  is  fatally  defective. 

Id 

101.  A  memorandum  of  sale  of  land  whicl 


neither  names  nor  describes  the  vendor,  al- 
though naming  certain  persons  as  auctioneers, 
is  insufficient  under  the  Statute  of  Frauds. 
McGoverny.  Hern,  153  Mass.  i}0»,     10:  816 

102.  A  memorandum  of  a  contract  for  the 
sale  of  lands  is  fatally  defective  where  it  does 
not  name  or  describe  the  purchaser.  Lettis 
V.  Wood,  153  Mass,  321,  11:  148 

103.  A  lease  for  more  than  a  year,  void 
under  How.  (Mich.)  Stat.  §  6179,  because 
signed  by  a  person  other  than  the  owner,  not 
tbereunto  authorized  by  the  owner  in  writing, 
is  not  aided  by  the  fact  that  a  duplicate  lease 
retained  by  the  owner  was  signed  by  him,  but 
never  delivered  to  the  lessee  or  known  of  by 
him.     Chesebrough  v.  Pingree,  72  Mich.  438, 

1:  629 
Several  papers. 

104.  The  relation  of  several  writings  6r  let- 
ters, to  constitute  a  contract  within  the  Stat- 
ute of  Frauds,  must  appear  from  the  writings 
themselves,  and  cannot  be  established  by 
parol  evidence. «  Boss  v.  AUen,  45  Kan.  231. 

10:  835 

105.  A  series  of  papers  appearing  to  relate  to 
the  same  contract  may  constitute  a  sufficient 
memorandum  within  the  Statute  of  Frauds, 
although  only  one  of  them  Is  signed  by  the 
party  to  be  charged.  Freeland  v.  Bitz  (Mass.) 
104  Mass.  257,  18:  661 

106.  A  written  agreement  for  a  sublease,  **to 
be  made  subject"  to  a  lease  not  vet  In  exist- 
ence, but  which  is  to  be  obtained,  is  not,  for 
that  reason,  insufficient  under  the  Statute  of 
Frauds  after  such  lease  is  obtained  in  writinit. 

Id. 

6.  Effect  of  Fraud  or  Birt  Performance^ 

107.  Although  a  parol  agreement  to  acquire 
the  interests  of  all  the  tenants  in  common  of 
real  estate,  convert  the  same  into  money,  and 
pay  over  to  each  his  pro  rata  share  of  the  pro- 
ceeds, is  not  enforceable  under  the  Statute  of 
Frauds,  yet  if  the  agreement  is  carried  out  so 
far  that  the  title  is  acquired  and  the  .property- 
converted  into  monev,  a  trust  will  arise  to  pay 
over  the  proceeds.  The  trust,  however,  is  not 
enforceable  at  law,  unless  the  trustee  has 
affirmatively  recognized  his  duty  to  make  the 
payment.     Collar  v.  Collar,  86  Mich.  507, 

13:  eei 

108.  In  a  suit  by  one  partner  for  an  account- 
ing of  the  profits  realiziKi  under  a  parol  agree- 
ment, after  the  same  has  been  executed,  a  part- 
ner who  has  received  the  entire  profits  is 
estopped  from  claiming  that  the  agreement  is 
void  under  the  Statute  of  Frauds.  Flower  v. 
Biirnekoff  20  Or.  187,  11:  149 

109.  An  oral  as^reemcnt  between  husband  and 
wife  for  the  disposal  of  their  property  by  will 
in  a  certain  manner,  the  making  of  one  will  be- 
ing the  inducement  to  the  making  of  the  oth- 
er, is— after  such  wills  have  been  made,  and  the 
wife,  after  the  husband's  death,  has  had  and 
used  personal  property  given  her  by  his  will — 
valid  by  reason  of  part  performance,  and 
will  be  sustained  to  prevent  her  from  disposing 
of  real  estate  which  the  husband  willed  to  her^ 
otherwise  than  in  accordance  with  her  will. 
Cannichael  v.  CaiinicJiael,  72  Mich.  76, 

1:  696 
I     110.  After  her  death,  leaving   it    imper- 

See  Index  to  Notes  Prec^ediny. 
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formed,  such  a  contract  may  be  enforced 
against  her  representatives.  Gilpatrieh  v. 
GUdden,  81  Me.  137,  2:  66S 

111.  Part  perform ance  of  a  parol  a jajreeni en  t 
to  convey  to  a  co-tenant  an  interest  in  lands  is 
not  made  out  by  the  fact  that  be  had  completed 
similar  oral  agreements  with  other  cotenaots 
by  paying  for  their  shares  and  receiving  oon- 
veyances,  where  the  agreements  with  the  co- 
tenants  were  severaL  Graves  v.  Goldthwait 
158  Mass.  208,  10:  768 

1 1 2.  The  construction  of  a  ditch  by  one  over 
anothei^s  land  in  accordance  with  a  parol  agree- 
ment between  them  that  the  latter  will  give  the 
right  of  way  i2  the  former  will  construct  the 
diich,  which,  when  completed,  is  to  be  used  hy 
both  in  irrigating  their  respective  tracts  of  land, 
wfll  give  the  former  a  vested  right  of  way  by  pur- 
chase for  the  ditch  over  thelatter's  land,  whicL 
will  be  protected  by  injunction.  Flickinger  v. 
/7Aatr.  87  Cal.  126,  11:  134 
Promise  to  reeonvey, 

113.  The  mere  breach  of  an  oral  agreement 
to  reconvey  lands  conveyed  is  not  suttlcient, 
standing  alone,  to  establish  that  fraud  in  pro- 
curing the  title  wblch  is  required  to  render  the 
grantee  a  trustee  ex  mcUeficio,  Brock  v.  Brork 
90  Ala.  86,  9:  887 

114.  A  case  in  which  it  is  claimed  that  a  deed 
reciting  a  valuable  consideration  was  nven 
actually  without  one  and  merely  in  trust  Is  not 
taken  out  of  the  Statute  of  Frauds  by  proof  of 
the  mere  failure  to  comply  with  an  alleged 
parol  promise  to  reconvey,  as  such  failure  is 
not  evidence  of  fraudulent  intent  in  the  gran- 
ice  Nor  can  the  case  be  taken  out  of  the  stat- 
ute by  acts  of  the  grantee  under  the  deed. 
Ff4:neg  v.  Hovoard,  79  Cal.  525,  4:  826 


115.  Where  defendant  was  induced  to  marry 
plaintiff's  father  upon  his  oral  promise  to  con- 
vey land  to  her,  which  he  never  intended  to  do, 
but  conveyed  to  plaintift  without  consideration 
on  the  morning  of  the  marriage  with  defend- 
ant, whom  he  shortly  after wanls  deserted,  his 
f'-sud  takes  the  case  out  of  the  operation  of 
the  Statute  of  Frauds.  Peek  v.  Peek,  77  Cal. 
106,  1:  186 

116.  Marriage  is  not  such  part  performance 
of  an  oral  promise  as  to  avoid  the  Statute  of 
Frauds.  Id. 
Performing^  services. 

117.  Performance  of  services  under  a  parol 
agreement  which  Is  within  the  Statute  of 
Frauds  is  not  sufficient  to  take  the  agreement 
out  of  the  statute.    EllU  v.  Gary,  74  Wis.  176. 

4:  66 

118.  Becoming  a  member  of  a  man's  family, 
and  taking  his  name,  and  living  with  him  as 
bis  child  until  his  death,  under  a  parol  promise 
by  him  to  leave  all  his  property,  real,  personal, 
and  mixed,  to  such  child,  is  not  such  a  part 
performance  of  the  contract  as  to  make  it 
amount  to  a  fraud  to  refuse  performance  of 
the  promise  on  the  ground  that  it  is  within  the 
Sliitute  of  Frauds.  Poivdw,  Slieean,  132  111. 
313.  8:  414 

119.  Performance  on  the  part  of  a  cirl,  of  a 
parol  contract  to  live  with  a  man  and  his  wife 
during  their  lives,  in  consideration  of  their 
tgreement  to  leave  her  all  their  property,  will 
Doi  take  the  acTeement  out  of  the  Statute  of 
Frauds.    Austin  v.  Davis,  128  Ind.  472, 

12:  180 
See  Index  to  Notes  Preeedlii||^. 


Possession     of    land    and    improve- 
ments. 

120.  The  parol  assignment  of  a  lease  which  at 
the  time  has  more  than  a  year  to  run,  followed 
by  the  placing  of  the  assignee  in  possession  and 
his  recognition  by  the  lessor,  is  not  sufficient 
to  take  the  case  out  of  the  Statute  of  Frauds, 
so  as  to  enable  the  lessor  to  maintain  an  action 
against  the  assignee  for  rent  which  becomes 
due  after  he  has  abandoned  the  premises. 
Chicago  Attachment  Co,  v.  Davis  Sewing  Mach, 
Co.    See  142  111.  171,  16:  764 

121.  A  purchaser's  agreement  to  take  pos- 
session of  land  as  part  of  the  consideration  for 
a  promised  conveyance  does  not  destroy  the 
enect  of  possession  as  a  part  performance  of 
an  oral  contract  taking  the  case  out  of  the 
Statute  of  Frauds.  Puterbaugh  v.  Puterbaugh 
131  Ind.  288.  16:  841 

122.  Mere  retention  by  a  judgment'debtor  of 
the  possession  of  land  which  has  been  sold 
under  an  execution  against  him,  in  accordance 
with  a  parol  contract  by  which  the  execution 
purchaser  atrreed  to  reconvey  the  land  upon 
being  repaid' the  amount  of  his  bid,  is  not  such 
part  performance  as  to  take  the  contract  out  of 
the  Statute  of  Frauds.  Eminei  v.  Hayes,  102 
Mo.  186,  11:  888 

123.The  making  of  such  improvements  as  oc- 
cur in  the  ordinary  course  of  husbandrv  will  not 
take  a  contract  for  land  out  of  the  Statute  of 
F^uds,  where  the  purchaser  was  already  in 
possession.  Id, 

124.  Joint  residence  of  husband  and  wife, 
after  marriage,  on  land  which  he  orally  prom- 
ised to  convey  to  her  in  consideration  of  mar- 
riage,, does  not  avoid  the  Statute  of  Frauds. 
Peek  V.  Peek,  71  Cal.  106,  .    1:  186 


II.  Construction. 
a.  In  General;  Entirety ;  Time, 

125.  The  interpretation  which  the  parties 
themselves  have  put  upon  an  indefinite  or 
ambiguous  contract  will  be  adopted  by  the 
courts.  Vincennes  v.  Citizens  Ganlight  &  G, 
Co.  132  Ind.  114,  16:  486 

126.  A  court  of  law  should  read  a  written  con- 
tract according  to  the  obvious  intention  of  the 
parties,  in  spite  of  clerical  errors  or  omissions 
which  can  be  corrected  by  perusing  the  whole 
instrument.  Wallis  Iron  Works  v.  Monmouth 
Park  Asso.  (N.  J.  Err.  &  App.)  55  N.  J.  L. 
(26  Vroom)  132,  19:  466 

127.  Whatever  may  fairly  be  implied  from 
the  terms  or  nature  of  an  instrument  is,  in 
judgment  of  law,  contained  in  it.  Lawler  v. 
\\fuiyhy,  58  Conn.  294.  8:  118 

128.  Whatever  is  necessary  to  be  done  in 
order  to  accomplish  work  specially  contracted 
to  be  performed  is  parcel  of  the  contract, 
though  not  specified.  Id, 
MeaniniBT  of  "words* 

129.  If  It  appears  that  an  nmbigtTong  term  in 
a  contract  has  an  established  meaning  among 
those  engaged  in  the  business  to  which  the  con- 
tract has  reference,  and  unless  it  is  given  that 
meaning  it  is  indefinite  and  equivocal,  it  should 
be  treatid,  in  interpreting  the  contract,  as  used 
according  to  that  understanding.  Metropolitan 
Exhibition  Co.  v.  Ewing  (0.  C.  B.  D.  N.  Y.)  43 
Fed.  Rep.  198,  7:  881 
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Entirety* 

130.  A  iiiring  for  one  year  with  monthly 
payment  of  wages  is  an  entire  contract.  Lar- 
kin  V.  Hecksfie/'  (N.  J.  Sup.)  51  N.  J.  L.  (22 
Vroom)  133,  8:  137 

131.  A  contract  to  lay  a  sidewalk  10  feet  wide, 
without  stating  the  number  of  feet  in  length, 
is  not  entire  so  as  to  prevent  a  recovery  upon 
a  quantum  meruit,  Katz  v.  Bedford^  77  Cal. 
819,  1:  886 

Time. 

132.  A  reasonable  time  for  performance  is 
Implied  in  a  contract  which  expresses  no  time 
for  performance.  Whiting  v.  G-i'ayy  27  Fla. 
483,  11:  626 

133.  The  words  **or  as  soon  thereafter  as 
vessel  can  be  ready,"  following  a  provision  in 
a  contract  for  delivering  lumber  at  a  certain 
time,  where  no  particular  vessel  was  in  view, 
but  one  was  to  be  chartered  for  the  purpose, 
mean  a  reasonable  time  for  chartering  the  ves- 
sel and  having  it  ready  to  receive  the  lumber. 

Id. 

184,  Time  is  not  of  the  essence  of  a  contract 
for  the  sale  of  real  estate,  unless  made  so  by 
the  express  agreement  of  the  parties,  or  by  the 
nature  of  the  contract  itself,  or  by  the  circum- 
stances under  which  it  was  made.  Courts  of 
equity  will  ordinarily  infer  that  interest  on  the 
deferred  payments  will  be  a  sufllcient  compen- 
sation for  the  delay.  Fnnk  v.  TJumas,  20 
Or.  265,  18:  839 

135.  Although  there  is  no  stipulation  in  the 
contract  that  time  shall  be  essential,  or  any- 
thing in  the  nature  or  circumstances  of  the 
agreement  to  make  it  so,  it  can  nevertheless  be 
made  so  by  a  performance,  or  tender  of  per- 
formance, by  one  party  and  a  demand  of  the 
other.  ^^' 

b.  MisceUaneous, 


186.  The  word  "  shipped,"  in  a  contract  by 
a  lessee  of  a  quarry  to  pay  certain  rates  for 
stone  shipped,  cannot  be  construed  to  include 
stone  not  shipped,  although  quarried  and  ready 
for  shipment.  Crawford  v.  Oman  d  8.  Stone 
(7o.  84  S.  C.  90,  18:  876 

137.  The  wonls  **  dimension  stone,'*  in  a 
quarry  lease  fixing  prices  for  such  stone,  must 
be  construed  in  their  technical  trade  meaning, 
in  the  absence  of  anything  in  the  contract  to 
indicate  the  contrary,  where  both  parties  are 
quarry  men.    •  Id. 

138.  A  contract  for  constructing  a  levee 
within  a  certain  time  at  a  certain  price  per 
cubic  yard,  with  a  forfeiture  for  delay,  de- 
scribing the  kind  of  earth  to  be  worked  audits 
quantity,  which  faUs  to  provide  for  any  differ- 
ent rates  in  case  the  quantity  or  kind  is  not  as 
represented, — shows  that  those  representations 
were  not  considered  material.  Jfovnnan  v. 
Svtter  County  land  Go.  81  Cal.  1,        6:  819 

189,  The  word  "  lamp,"  as  used  in  a  contract 
for  the  furnishing  and  use  of  natural  gas,  is  to 
be  construed  with  reference  to  the  context,  the 
time,  place,  and  habits  of  the  people  with  ref- 
erence to  which  it  is  used,  and  the  popular  un- 
derstanding of  the  word  in  the  localities  where 
natural  gas  is  generally  usrd.  Saltsbnrg  Gas 
Co,  V.  SaltMburg,  138  Pa.  250,  10:  193 

140.  A  grandchild  of  one  granting  land  to  a 


railroad  company,  who  has  ceased  to  be  a  mem- 
ber of  the  latter's  household,  has  no  rights  un- 
der a  clause  in  the  deed  entitling  the  grantor 
and  his  family  to  free  passage  over  the  road  as 
long  as  the  granted  land  shall  continue  to  be 
used  for  railroad  purposes  under  the  charter  of 
the  grantee.  Dodge  v.  BoeUm  db  P.  B,  Co, 
lo4  Mass.  :£99,  18:  818 

141 .  A  telegram  by  a  bank  offering  to  pay  a 
draft  hy  a  certain  person  for  $2,000  means  to 
pay  it  at  the  bank's  place  of  business,  and  im- 
poses no  obligation  to  accept  a  draft  for  $2,000 
"  with  exchange"  on  another  place.  Lindtey 
V.   Waterloo  Jftrut  JSat,  Bank,  Hi  Iowa,  629, 

2i  709 

142.  A  plain  and  unequivocal  promise  to  con- 
vey land  to  a  person,  ii  she  will  go  upon  and 
improve  it,  means  to  give  the  property  abso- 
lutely and  to  execute  a  deed  therefor.  Bur^ 
lingatne  v.  Bowland,  77  Cal.  815,  1:  829 

148.  A  bond  reciting  the  proposal  of  a  board 
of  commissioners  **to  advance"  the  money  to 
the  obligor,  who  binds  himself  to  complete  the 
job  of  furnishing  heating  apparatus  for  a  pub- 
lic building,  in  consequence  of  the  default  of 
the  principal  contractor  for  the  building,  is  a 
contract  to  pay  for  the  work  when  completed, 
and  not  merely  to  "advance"  money,  Gibftan 
County  Comrs,  ▼.  CineinnaU  Steam  Heating 
Co.  128  Ind.  240.  18:  608 

144.  An  executory  contract  by  a  corporation 
to  sell  franchises,  with  a  stipulation  to  secure 
and  transfer  additional  rights  of  way,  cannot 
be  construed  as  i>art  of  the  same  contract  with 
an  executed  sale  of  stock  of  the  corporation, 
made  by  persons  in  their  individual  capacity. 
Blagen  v.  Thompson,  28  Or.  289,        18:  816 

145  .An  agreement  to  pay  the  last  installment 
on  a  contract  upon  satisfactory  evidence  that 
no  liens  or  unsatisfied  claims  exist  on  the  work 
applies  only  to  claims  under  the  mechanics' 
lien  law;  and  the  condition  is  complied  with 
if  no  liens  are  filed  durine  the  time  allowed 
by  law.  WaUie  Iron  Workt  v.  Monmouth 
Park  Asm.  (N.  J.  Err.  &  App.)  55  N.  J.  L, 
(26  Vroom)  182,  19:  4B6 

146.  The  rights  of  persons  submitting  bids 
for  the  erection  of  a  building  cannot  be  deter- 
mined by  the  printed  "notice  to  bidders,* 
where  it  appears  that  the  terms  of  the  contract 
were  orally  fixed  at  a  conference  between  the 
bidders  and  the  persons  requesting  the  bids,  that 
the  terms  so  fixed  were  not  incorporated  into 
the  printed  notice,  and  that  both  parties  rested 
upon  what  was  said  and  done  at  the  confer- 
ence. McNeil  V.  Boston  Chamber  of  Commerce 
154  Mass.  277,  18:  559 

Prices. 

147.  Where  the  current  price  of  a  manufac- 
tured article  is  that  arbitrarily  fixed  by  a  com- 
bination of  manufacturers,  iufair  market  value 
will  govern  in  an  action  for  its  price  upon  a 
sale  m  which  no  price  was  mentioned.  Lo^e^ 
joy  V.  Miclids,  88  Mich.  15,  18:  770 

148.  The  contract  mode  of  ascertaining  the 
price  must  be  pursued  when  it  is  specified  in 
the  contract.  Woodruff  v.  Woodruff  (N.  J. 
Ch.)  44  N.  J.  Eq.  (17  Stew.)  849.  1:  880 

149.  The  limit  to  which  the  court  will  go 
in  fixing  the  price  is  to  ascertain  it  when  the 
contract  simply  provides  that  it  shall  be  fair. 

Id 

See  Index  to  ITotee  Preceding. 
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"Sabscription. 

-Se»  also  supra,  40-42. 

150.  A  letter  to  the  board  or  supervisors  of  a 
county  agreeing  to  pay  $1,000  toward  the 
erection  of  a  Boldiers*  monument,  provided 
$2,000  is  raised  by  tax  within  a  certain  time, 
is  a  conditional  subscription  which  becomes 
absolute  when  the  condition  as  to  raising*  the 
money  by  tax  is  performed.  La  Fayette  Goark^ 
tv  Monument  Ccrp,  v.  Magoon,  78  Wis.  627, 
*  3:  761 


151.  In  a  contract  by  which  one  agrees  to 
buy  out  at  a  future  date  a  certain  business,  and 
to  Duy  all  goods  that  the  seller  has  on  hand  at 
that  date  at  their  invoice  price,  provided  their 
entire  value  is  not  above  a  icertain  amount, 
the  insertion  of  a  clause  to  the  effect  that  the 
buyer  shall  be  bound  to  take  only  such  goods 
as  ne  himself  shall  select  will  not  relieve  him 
of  the  obligation  to  take  goods  to  the  amount 
agreed  upon,  but  simply  gives  him  the  right 
to  chooee  the  eoods  he  will  take  to  make  up 
the  quantity  which  he  agreed  to  buy,  Jac(^ 
^§m  Y.  StiUivan,  152  Mass.  480,  9:  608 

152.  The  first  annual  payment  is  optional 
with  the  obligor  on  a  contract  to  purchase  cer- 
tain patents  and  inventions,  which  does  not 
mention  a  cash  payment  which  was  made,  but 
calls  for  annual  pavments  for  fourteen  years 
amounting  to  $250,000,  or,  in  lieu  thereof,  the 
sum  of  $100,000  at  any  time  within  two  years, 
and  provides  thai  on  failure  to  make  any  pay- 
ment when  due,  within  sixty  days  after  de- 
mand, the  "sale  shall  be  null  and  void  and  of 
no  effect,"  and  the  patents  revert  discharged  of 
-any  obligations  under  the  contract,  with  a 
further  provision  giving  the  obligor  the  right 
to  assign  the  contract  and  thus  free  himself 
from  personal  liability.  Williamson  v.  HiU 
154  Mass.  117,  IS:  690 

153.  A  clause  in  a  contractmade  in  the  United 
States,  by  citizens  thereof,  for  the  sale  of  a  cer- 
tain English  patent,  that  "it  is  imderstood  that 
said  English  patent  is  in  full  form  and  effect, 
otherwise  said  H.  is  to  be  relieved  from  pay- 
ment," etc.,— construed  to  mean  that  the  patent 
was  to  be  *'of  effect"  in  a  sense  that  a  United 
States  patent  must  be  to  obtain  recognition  in 
•our  courts.     Chemical  Ekctrie  Light  &  Power 

Co.  Y.  Howard,  148  Mass.  852,  2:  168 

Reserving^  ball  player* 

154.  A  contract  giving  base-ball  clubs  the 
right  to  "reserve"  their  players  for  another 
season  simply  gives  ibe  clubs  the  fight,  as 
agamst  other  clubs,  to  secure  the  services  of 
such  players  if  the  parties  can  agree,  but  places 
no  obligations  on  the  players  to  enter  into  a 
contract  for  such  season.  Hence  the  players 
cannot  be  compelled  to  enter  into  such  future 
contract  by  a  oecree  of  specific  performance, 
and  consequently  they  cannot  be  enjoined  from 
entering  into  contracts  with  other  clubs. 
Metropolitan  Exhibition  Co.  v,  Evdng  (C.  C. 
8.  D.  N.  Y.)  42  Fed.  Rep.  198,  7:  881 

155.  There  is  no  necessity  to  particularize  in 
•  contract  for  the  services  of  a  ball  player 
which  gives  the  employer  the  right  to  "re- 
serve" such  player  for  the  season  next  ensuing, 
the  conditions  or  characteristics  of  the  option, 
if.  when  the  contract  is  made,  the  term  has  a 
well-understood  definition.  Id. 

Indaz  to  Notes  Preceding. 


I  III.  Validity  and  Effect. 

a.  In  General. 

156.  A  written  contract  for  building  a  house 
stipulating  that  no  charge  for  extra  work  or 
materials  shall.'be  made,  unless  ordered  in  writ- 
ing, will  not  prevent  the  contractor  fi*om  re- 
covering for  extra  expense  incurred  on  the  ex- 
press agreement  of  the  other  party  to  pay  for 
it,  or  on  his  request  therefor,  under  circum- 
stances implying  a  consent  to  be  liable  for  it, 
irrespective  of  the  written  contract.  Parties 
cannot  by  contract  tie  up  their  freedom  of 
dealing  with  each  other.  BartUtt  v.  Stanch- 
field,  148  Mass.  894,  2:  626 

157.  A  contract  wholly  void  Is  void  as  to 
everybody  whose  rights  would  be  affected  by 
it  if  valid.    KeUogg  v.  H<noeB,  81  Cal.  170, 

6:  688 

158.  A  person's  title  under  a  valid  contract 
for  the  purchase  of  an  interest  in  brood  mares, 
which  is  coupled  with  a  voidable  contract  as  to 
their  keeping,  will  not*be  affected  by  the  avoid- 
ance of  the  latter  contract.  L&wman  v.  Shsets, 
124  Ind.  416,  7:  784 

159.  A  contract  void  because  it  stipulates  for 
doing  what  is  forbidden  by  law  at  the  time 
when  it  is  to  be  done  cannot  be  ratified,  even  at 
a  time  when,  owing  to  a  change  in  the  law.  it 
would  be  lawful  to  do  the  thing.  Handy  v. 
Olobe  Pub.  Co.  41  Minn.  188,  4:  466 

160.  An  entire  contract  cannot  be  ratified  in 
part.  Id. 
See  also  Prinoifal  and  Agent. 

b.  Illegal  by  Express  Provision. 

For  Illegality  in  Note,  see  Bills  and  Notes, 
65,  71. 

161.  Transactions  in  violation  of  law  can- 
not be  made  the  foundation  of  a  valid  con- 
tract.   Buckley  v.  Humason,  50  Minn.  195, 

16:  428 

162.  Courts  will  take  notice,  of  their  own 
motion,  of  illegal  contracts  which  come  before 
them  for  adjudication,  and  will  leave  the  par- 
ties where  they  have  placed  themselves. 
Eichardson  v.  BuM,  77  Mich.  682,        6:  467 

168.  No  right  of  action  can  spring  out  of  an 
Illegal  contract;  and  this  rule  applies,  not  only 
when  the  contract  is  expressly  illegal,  but 
whenever  it  is  opposed  to  public  policy.  Cleve- 
land, C.  a  A  I.  B.  Co.  V.  Closser,  126  Ind. 
348,  9:  764;  Kirkpatrick  v.  Clark,  182  111. 
342,  8:  611 

164  All  contracts  made  in  violation  of  a  penal 
statute  are  as  absolutely  void  as  if  the  law  in 
so  many  words  declared  that  they  should  be 
void,  Youngblood  v.  Birmingham  Trust  &  S, 
Co.  (Ala.)  «0!  68 

165.  A  contract  with  a  carrier  for  rates  less 
than  those  on  its  schedule,  and  which  is  there»| 
fore  unlawful  as  to  the  carrier  because  in  vio-, 
latlon  of  the  Interstate  Commerce  Law,  may 
nevertheless  be  enforced  by  the  shipper  if  he- 
had  no  knowledge  that  the  schedule  rate  was 
higher  than  that  given  him.  Mobile  di  0,  B.\ 
Co.  V.  Dismukes,  94  Ala.  131,  17:  118 

166.  No  excuse  for  the  breach  by  a  carrier 
of  its  contract  to  furnish  a  car  and  transport 
cattle  to  a  certain  place  by  a  certain  day  i» 
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furnished  bv  the  fact  that  the  shipper's  object 
in  naming  tnat  day  was  to  enable  bim  to  offer 
the  cattle  for  sale  on  Sunday,  contrary  to  law, 
unless  that  object  entered  into  the  contract 
as  part  of  the  inducement  or  consideration. 
WaUrs  V.  Richmond  d  D,  R  Co.  110  N.  C 
888,  16:  884 

167.  A  covenant  not  to  rent  property  to  a 
Chinaman  is  void  as  against  public  policy,  as 
violating  U.  S.  Const.  14th  amend,  providing 
for  equal  protection  of  the  laws,  and  as  an 
infraction  of  ^he  treaty  with.  China  guaran- 
teeing to  Chinamen  in  the  United  States  all  the 
rights,  privileges,  and  immunities  accorded  to 
citizens  and  subjects  of  the  most  favored 
nation.  Oandolfo  v.  Hartman  (C.  C.  S.  D. 
Cal.)  49  Fed.  Rep.  181,  16:  877 

168.  A  contract  for  the  sale  of  a  portion  of 
a  subscriber's  Interest  m  stock  which  he  sub- 
scribed for  with  the  understanding  that  he 
should  have  $5  of  stock  for  $1  of  subscription  is 
illegal  and  void,  under  Ala.  Stat.  1875,  art.  14, 
g  6,  providing  that  no  corporation  shall  issue 
stock  except  for  money,  labor  done,  or  money 
or  property  actually  received,  and  all  fictitious 
increase  oi  stock  or  indebtedness  shall  be  void. 
WiUiaim  v.  JUivana,  »7  Ala.  7:<Jo,  6:  218 
Serrices  of  unlicensed  persons. 

169.  A  person  violatini?  a  valid  city  ordi- 
nance which  makes  it  unlawful  for  any  person 
to  exercise  within  the  city  the  business  of  a 
real-estate  broker  without  a  license  can  recover 
no  commis$)ions  for  his  services.  Buckley  v . 
Bumason,  50  Minn.  195,  16:  428 

170.  Where  a  statute  or  an  ordinance,  duly 
authorized  and  enacted  makes  a  particular 
business  unlawful  for  unlicensed  persons,  any 
contract  made  in  such  business  by  one  not 
authorized  is  void.  Id. 

171.  A  contract  to  pay  a  fee  for  services  ren- 
dered by  a  physician  who  is  not  licensed  is 
void  in  Its  inception,  where  a  statute  prohibits 
him  from  practicing  as  a  physician  for  fee  or 
reward.    JPuckett  v.  Alexamier,  102  N.  C.  95, 

8:  48 

172.  An  amendment  to  a  statute  prohibiting 
a  person  from  practicing  medicine  without  a 
license,  which  provides  mat  it  shall  not  apply 
to  physicians  who  have  a  diploma  from  a  reg- 
ular medical  college,  cannot  make  valid  a 
contract  made  before  the  passinff  of  the  amend- 
ment to  pay  for  the  services  oi  an  unlicensed 
physician  who  had  such  a  diploma,  which  con- 
tract was  void  in  its  inception.  Id, 
Illegral  sales. 

See  also  infra^  183. 

178.  A  clerk  and  bartender  hired  for  one 
entire  consideration,  by  a  dealer  in  grocenes 
and  intoxicating  liquors,  the  sale  of  the  latter 
being  illegal,  cannot  recover  anything  for  his 
service,  even  upon  ([uantum  meruit  for  ser- 
vicos  in  the  grocery  part  of  the  store.  Sullivan 
V.  Bergan,  17  R.  1. 109,  9:  110 

174.  No  recovery  can  be  had  for  intoxicating 
liquors  shipped  into  Iowa  to  pharmacists  with 
the  knowledge  that  he  is  forbidden  by  the 
state  law  from  sellincc  them  as  a  bevernijc, 
where  the  seller,  in  order  to  aid  him  in  evading 
the  statute,  forwards  some  of  the  liquors  in 
concealed  packages  to  a  fictitious  assignee,  and 
furnishes  false  invoices  to  aid  him  in  the  comm  is 
Bion  of  perjury  as  well  as  in  other  violations  of 
the  law,  although  the  sale  of  liquors  in  itseli 


would  be  legal.    Kohn  y.  JfUeheriC,  C.  S.  D. 
Iowa)  43  Fed.  Rep.  641,  10:  489 

175. Under  the  New  Hampshire  statute  mnk- 
ine  it  an  offense  for  a  person  to  solicit  or  take 
orders  for  spirituous  liquors  in  the  State,  to  be- 
delivered  at  a  place  without  the  State,  know- 
ing or  having  reasonable  cause  to  believe  that 
if  so  delivered  they  will  be  transported  into- 
the  State,  and  sold  in  violation  of  law,  an  order 
for  liquor,  taken  within  the  State  bv  a  travel- 
ing salesman,  to  be  filled  by  his  employer  out- 
side the  State,  will  make  the  contract  of  sale 
void,  and  prevent  a  recovery  thereon,  where 
he  liquors  are  to  be  sold  in  violation  of  law. 
Lang  y.  Lyndi  (C.  C.  D.  N.  H.)  38  Fed.  Rep. 
489,  4:  881 

176.  A  contract  for  the  sale  of  intoxicating 
hq^uor  to  a  nonresident,  with  the  view  to  its 
being  resold  by  him  contrary  to  the  laws  of  his 
own  state,  is  void,  although  the  violation  of 
that  law  was  not  the  controlling  inducement 
to  the  sale,  which  was  made  primarily  for  the 
money  received.  Qrave$  y.  Johnson  (Mass.) 
156  Mass.  211,  16:  884 

c  PMic  Policy, 
1.  In  General. 
See  also  Telephones,  2. 

177.  Contracts  which  are  void  at  common, 
law  because  they  are  against  public  policy^ 
like  contracts  which  are  prohibited  by  statute* 
are  illegal  as  well  as  void.  Harvey  v.  Merrill, 
150  Mass.  1,  5:  20O 

178.  Brokers  who  knowingly  make  contracts 
(hat  are  void  and  illegal  as  against  public 
policy,  and  advance  money  on  account  of  them 
at  the  re(^uest  of  their  principal,  cannot  recover 
it  or  their  commissions.  Id^ 

179.  A  voluntary  covenant  that  the  obligor's 
executors  shall  pay,  within  a  certain  time 
after  her  death,  a  certain  sum  to  the  obligee, 
is  not  void  on  grounds  of  public  policy. 
Ki'ell  V.  Codman,  154  Mass.  454,        14:  860 

180.  A  contract  by  a  stockholder  who  was 
president  of  a  corporation,  to  pay  one  half  of 
all  liability  which  might  be  fixed  upon  it  as 
the  result  of  certain  suits,  which  is  made  as 
part  of  the  transfer  of  all  its  shares  to  another 
corporation  which  buys  them  for  the  purpose 
of  controlling  it,  is  unlawful  and  cannot  be 
enforced,  although  the  purchasing  corporation 
has  fully  executed  the  contract  on  its  part. 
Buckeye  Marble  tSs  F,  Co.  v.  Harrey,  92  Tenn. 
115.  18:  868 

181.  Contracts  undertaking  to  obligate  a 
railroad  company  to  establish  its  depot  excla- 
sively  at  a  particular  point  are  void  as  against 
pubbc  policy,  since  the  company  must  be  free 
to  establish  und  re-establish  its  (lenots  where- 
ever  the  public  welfare  or  wants  of  the  public 
may  require.  Florida  O.  d  F.  B.  Co.  v.  State, 
Tnrareg,  31  Fla.  482,  80:  419 

182.  The  by-law  of  a  railroad  relief  association 
which  requires  its  members  to  release  the  rail- 
road company  from  any  claim  for  damages 
before  applying  to  the  association  for  relief,  is 
not  against  public  polirv.  Oitens  v.  Baltimore 
d'  0.  R.  Co.  (C.  C.  S.  D.  Ohio)  35  Fed.  Rep. 
715,  1:  75 

183.  Plaintiff,  a  corporation,  by  its  agent,. 
See  Index  to  Notes  Precedlnir. 
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sold  and  furnfATicd  bottled  beer  to  the  defend- 
ant, the  keeper  of  a  house  of  prostitution,  as 
the  agent  well  knew.  While  he  had  no  know- 
ledge of  just  what  was  to  be  done  with  the 
beer,  the  agent  supposed  at  the  time  it  was  fur- 
nished that  it  was  to  be  used  or  sold  in  the 
brothel.  No  other  facts  appearing,  it  is  held 
that  plaintiff  can  recover  a  balance  claimed  to 
be  due  from  defendant  for  and  on  account  of 
said  sale.  Anheu^er-Buich  Bremng  Amo,  v. 
Mown,  44  Minn.  818,  9:  60tf 

See  also  wipra,  178-176. 
To  procure  evidence* 

184.  A  contract  to  procure  evidence  from  an 
absconding  insolvent  debtor  and  others  to  show 
that  a  transfer  of  his  property  was  without 
consideration,  and  that  the  transferee  knew  of 
bis  insolvency,  which  evidence  is  to  be  used 
for  recovering  the  debtor's  property  by  a  credi- 
tors' bill,  a  share  of  the  proceeds  of  which  is 
to  be  given  as  compensation  for  such  services, 
— is  void  on  grounds  of  public  policy  because  it 
tends  to  subornation  of  perjury.  Goodrich  v. 
Tenney,  144  Bl.  422,  19;  871 

185.  One  who  furnished  testimony  under  a 
contract  for  a  share  of  the  proceeds  of  litigation, 
which  was  void  as  against  public  policy,  can- 
not recover  any  part  of  such  proceeds  if  his 
only  claim  thereto  arises  out  of  such  contract. 

Id. 
Contracts  with  attorneys. 

186.  A  contract  between  attorneys  and  other 
persons  who  are  engaged  in  the  illegal  sale  of 
intoxicating  liquors,  to  defend  all  cases  brought 
against  the  latter  for  violation  of  prohibitory 
liquor  laws,  in  consideration  of  a  certain 
monthly  compensation,  is  against  public  policy 
and  void.    Bowman  v.  F?iillips,  41  Kan.  864, 

8:  681 

187.  A  contract  between  an  attorney  and  one 
who  is  not  an  attorney,  to  procure  the  former 
employment  by  a  litigant,  in  consideration  of 
a  part  of  whatever  remuneration  the  attorney 
receives  for  his  services  from  the  liti^nt,  is 
contrary  to  public  policy  and  void.  JtperM  v. 
iTttitf,  86  Cal.  78,  9:  498 
Affecting  offic4al  action. 

188.  A  contract  to  pay  a  lawyer  a  certain 
sum  to  appear  before  the  street  commissioners, 
and  advocate  the  laying  out  of  a  street  through 
land  of  the  promisor,  and  to  get  as  much  as 
he  can  as  damages  therefor,  is  not  against  pub- 
lic policy,  but  it  is  a  valid  contract  which  will 
not  be  invalidated  by  evidence  tending  to  show 
the  subsequent  use  by  the  lawver  of  his  per- 
sonal influence  as  chairman  of  the  city  com- 
mittee of  a  political  party  in  fulfilling  his  part 
of  the  contract.  Barry  v.  Capen,  151  Mass. 
99,  6:  808 

189.  A  contract  to  give  a  percentage  of  a 
claim  against  the  government  for  services  in 
collecting  it  is  void  as  against  public  policy, 
where  the  services  in  fact  consisted  largely  m 
procuring  legislation  from  Congress  by  which 
the  postoffice  department  should  be  required 
to  pay  the  claim.  Spalding  v.  Ewing  (Pa.) 
149  Pa.  375,  16:  727 

190.  A  contract  by  railroad  companies  to  re- 
frain from  any  effort  to  obtain  a  grant  of  pub- 
lic lands  from  the  Legislature,  and  to  aid  an- 
other company  to  procure  it  by  all  reasonable 
and  proper  assistance,  in  consideration  of  a 
share  of  the  grant  obtained  by  the  latter, — ^is 
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void  as  against  public  policy.  Chippewa  VaU 
ley  d8.B.  Co.  v.  Chicago,  St.  P.  M.  &  0.  R. 
Go.  75  Wis.  224,  6:  601 

191.  A  promise  by  a  citizen  to  pay  part  of 
the  expense  of  opening  a  street,  upon  which  an 
ordinance  to  open  it  is  obtained,  is  not  opposed 
to  public  policy,  and  the  ordinance  will  not  be 
set  aside  on  that  ground.  State,  North  Orange 
Bapt.  Church,  v.  Orange  (N.  J.  Sup.)  54  N. 
J.  L.  (25  Vroom)  111,  14:  6» 
To  alTect  bid. 

192.  An  agreement  by  which  one  person, un- 
der promise  of  benefit,  agrees  with  another  \x> 
withdraw  an  offer  or  bid  for  property  of  tho 
state  offered  for  sale,  so  as  to  enable  the  latter 
by  the  removal  of  competition  to  buy  it  cheaper 
than  he  otherwise  could. — is  void  as  bemg 
against  public  policy.  Boyle  v.  Adams  (Minn.> 
50  Minn.  255,  17:96 

198.  It  is  immaterial  whether  the  property 
is  offered  at  public  auction  or  by  inviting 
bids  or  proposals  for  its  purchase  at  private 
sale.  Jd, 

To  compound  crime* 

194.  Equity  will  not  entertain  a  bill  to  can- 
cel instruments  of  indebtedness  given  under 
an  agreement  to  compound  a  felony  or  stifle  its- 
prosecution,  as  the  parties  are  in  pari  delicto^ 
Mtock  V.  Mathews,  85  W.  Va.  581,  14:  508; 
ShaUvekY.  Watson,  58  Ark.  147,         7:  651 

195.  One  who  has  executed  and  delivered 
securities  in  consideration  of  a  promise  to  re- 
frain from  a  prosecution  for  felony  of  a  person 
guilty  thereof  cannot,  after  his  illegal  purpose 
has  failed  from  causes  other  than  a  breach  of 
the  contract,  and  a  prosecution  has  been  com- 
menced by  third  parties,  rescind  the  contract 
and  recover  back  the  securities.  Shattuek  v. 
Watson,  53  Ark.  147,  7:  551 
AITectinff  marria^^e  relation. 

196.  A  claim  for  services  rendered  to  a  man 
in  procuring  for  him  a  wife  is  not  valid;  it  be- 
ing against  public  policy  to  allow  marriage 
brokerage.    Antdiff  v.  June,  81  Mich.  477, 

10:  621 

197.  A  trust  deed  for  the  benefit  of  grantor's 
wife,  executed  as  security  for  a  note  given 
upon  her  promise  to  abandon  her  real  ground 
of  divorce,  and  sue  on  another  ground  in  which 
she  does  not  believe,  Is  without  valid  consid- 
eration, and  void  as  against  public  policy* 
Stokes  V.  Anderson,  118  Ind.  533,         4:  818 

3.  Contracts  of  Public  Officers. 

198.  Dealings  between  a  public  oftlcer  and 
himself  as  a  private  citizen,  that  bring  him 
into  collision  with  other  citizens  equally  inter- 
ested with  himself  in  the  integrity  and  impar- 
tiality of  the  officer,  are  against  public  policy. 
Goodyear  Y.  Brown,  155  Pa.  514,        20:  83a 

199.  An  offer  to  print  a  delinquent  tax  list  for 
less  than  the  statutorv  rate,  and  the  tender  of 
a  bond  for  the  faithful  performance  of  th 
work,  on  which  a  contract  is  entered  into  with 
the  county  clerk,  who  has  no  power  to  mako 
such  contract,  will  not  prevent  recovery  for  the- 
full  statutory  rate.  Hoffman  v.  Ghippexca 
Cmtnty,  77  Wis.  214,  8:  781 

200.  An  agreement  by  a  retiring  city  treasurer 
with  a  friend,  that  the  latter  shall  run  lor  the 
office  of  city  treasurer  and  the  former  for 
mayor,  and  in  case  of  the  election  of  both 
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the  city  treasurer  elect  shall  be  so  only  nomi- 
nally, and  that  the  retiring  one  shall  act  both 
as  mayor  and  treasurer,  and  shall  receive  and 
pay  out  moneys  Tas  such  latter  officer,  —  is 
against  public  policy  and  void,  especially  un- 
der How.  (Mich.)  Stat.  §  2489,  invalidating  the 
•election  of  a  defaulter;  and  a  bond  given  by 
such  defaulter  to  the  treasurer  elect,  to  secure 
the  sums  so  held,  is  In  pursuance  of  such  ille- 
gal agreement,  and  is  void,  and  no  recovery  can 
be  had  thereon.  (JMs  v.  Hixsim,  75  Mich. 
260,       .  4:  688 

201 .  A  contract  made  by  a  water  company 
with  a  borough,  under  an  ordinance  passed  by 
a  council  of  which  the  majority  were  directors 
of  the  water  company,  is  absolutely  void,  un- 
der Pa.  Act  March  31,  1860,  §  66  (P.  L.  400), 
prohibiting  municipal  officers  from  being  inter- 
ested in  any  contract  with  the  corporation. 
MUfard  v.  Miff ard  Water  Co.  124  Pa.  610, 

8:  188 

202.  An  agreement  by  a  city  not  to  oppose  a 
railroad  company's  closing  certain  of  its  streets 
•crossed  by  the  latter  at  grade,  in  consideration 
of  the  making  of  compensation  solely  to  private 
individuals,  u  void  as  against  public  policy. 
jyew  Haven  v.  New  Haven  d  D.  U.  Oo.  (Conn.) 
«2  Conn.  252,  ^  ,18:  866 
As  to  compensatioiu 

208.  A  contract  by  a  municipal  corporation 
to  pay  a  public  officer  a  i)ercentage  compensa* 
tion,  in  addition  to,  or  instead  of,  that  pre- 
scribed by  law,  is  against  public  policy  and 
void.  AdafM  County  v.  Hunter,  78  Iowa, 
^28,  6:  616;  Lancaster  County  ▼.  JPhilton, 
128  Pa.  48,  6:  486 

204.  The  employment  of  a  county  clerk  to 
index  the  records  of  his  office,  under  a  special 
•contract  which  is  required  by  "indispensable 
public  necessity"  within  the  meaning  of  Ind. 
Rev.  Stat.  §  5766,  prohibiting  allowances,  di- 
rectly or  indirectly,  to  such  officers  except  in 
•cases  of  indispensable  public  necessity,  is  not 
invalid  because  of  the  official  relations  of  the 
clerk  with  the  county  board,  or  on  the  ground 
that  it  was  extra  compensation  for  his  official 
services.  Tippecanoe  County  v.  Mitchell  (Ind.) 
181  Ind.  870,  16:  680 

d.  Oambling  and  Wager  Contracts, 

See  also  Bbttino,  2. 

205.  A  guaranty  that  cattle  of  another  per- 
son will  sell  in  market  for  4  cents  per  pound, 
made  in  consideration  of  the  payment  of  $30, 
and  an  agreement  by  the  other  partjr  to  pay 
the  guarantor  any  excess  in  the  sellmg  price 
Above  4  cents  per  pound,  is  a  gambling  con- 
tract. Creston  First  Nat.  BarUc  v.  Carroll,  80 
Iowa,  11,  8:  876 

206.  To  make  a  contract  for  the  purchase 
and  sale  of  merchandise  a  wagering  contract  it 
is  sufficient,  whatever  may  be  the  form  of  the 
•contract,  that  both  parties  understand  and  in- 
tend that  one  party  shall  not  be  bound  to  de- 
liver the  merchandise  and  the  other  party  to 
receive  it  and  pay  the  price,  but  that  a  settle- 
ment shall  be  made  by  the  payment  of  the 
-difference  between  Uie  contract  price  and  the 
market  price  of  the  merchandise  at  that  t'mfi. 
Harv^  V.  Mernll,  150  Mass.  1,  6:  800 


207.  A  purchase  of  stock  by  a  broker  for 
his  customer,  who  puts  up  a  margin,  and, 
aside  from  commissions  and  interest,  simply 
receives  or  pa^s  the  difference  between  the 
buying  and  selnng  values,  is  invalid  under  CaL 
Const,  art.  4,  §  26,  as  a  sale  of  stock  on.margin, 
and  can  me  tne  broker  no  right  to  enforce  the 
customers  indebtedness  to  him  theieon.  Cash- 
man  V.  Boot,  89  Cal.  878,  18:  611 

208.  In  considering  contracts  to  purchase  and 
receive  grain,  although  the  outward  forms  of 
law  may  have  been  complied  with,  yet  where 
the  defense  is  that  the  contract  is  a  wagerinff 
one,  and  not  intended  for  the  actual  sale  and 
delivery  of  the  property.  It  is  the  duty  of  the 
courts  to  go  behind  the  contract,  and  examine 
the  facts  and  circumstances  which  attended  the 
making  of  it,  in  order  to  ascertain  its  true  cha- 
racter.   Sprague  v.  Warren,  26  Neb.  826, 

8:  679 

209.  Where  doubt  is  cast  upon  the  validity 
of  a  contract  for  the  sale  of  grain,  by  the  testi- 
mony, it  is  the  duty  of  the  party  claiming  any 
rights  under  it  to  make  it  satisfactorily  and 
affirmatively  appear  that  the  contract  was  made 
with  the  inieniion  to  deliver  the  grain.       Id, 

210.  Testimony  of  a  commission  merchant 
that  he  never  had  a  warehouse  receipt  for 

grain  In  a  warehouse,  which  he  claimed  to 
ave  purchased  on  the  order  of  certain  parties; 
that  he  did  not  know  in  what  levator  the  al- 
leged gr  in  was  which  he  claimed  to  have 
purchabfcd;  and  that  he  settled  the  alleged  losses 
by  "ringing  up"  in  the  board  of  trade, — fails 
to  show  a  bona  fide  purchase  of  grain  for  ac- 
tual delivery.  Id. 

211.  A  contract  that  the  defendant  should 
give  orders  from  time  to  time  to  the  plaintiff 
for  the  purchase  and  sale,  on  account  of  the 
defendant,  of  equal  amounts  of  pork  to  be  de- 
livered in  the  future;  that  the  plaintiff  should, 
in  his  own  name,  make  these  purchases  and 
sales  on  the  board  of  trade,  ana  should,  at  or 
before  the  time  of  delivery,  procure  these  con- 
tracts to  be  set  off  against  each  other  according 
to  the  usages  of  that  ooard;  that  the  defendant 
should  not  be  required  to  receive  xmy  pork  and 
pay  for  it,  or  to  deliver  any  pork  and  receive 
the  pay  for  it,  but  should  only  be  re(}uired  to 
pay  to  the  plaintiff,  or  entitled  to  receive  from 
him,  the  differences  between  the  amounts  of 
money  which  the  pork  was  bought  for  and  waa 
sold  for;  and  that  the  defendant  should  furnish 
a  certain  mar&nn  and  should  pay  the  plaintiff 
his  commissions, —  is  a  wagering  contract. 
Harvey  v.  Merrill,  160  Mass.  1,  6:  800 

212.  Mere  knowledge  on  the  part  of  a  person 
loaning  money  that  the  borrower  intends  to 
use  it  by  engaging  in  the  purchase  of  options 
on  grains  in  me  market  of  another  State,  or 
investing  it  in  wagering  or  gambling  contracts, 
will  not  defeat  an  action  by  the  lender  to  re- 
cover back  the  amount  loaned  Jackson  v 
City  Nat.  Bank,  125  Ind.  847.  9:  667 

218.  Under  the  Illinois  statute  making  illegal 
an  option  to  sell  or  buv  at  a  future  time  any 
grain  or  other  commodity,  a  contract  for  the 
purchase  of  150  cars  of  coal,  with  a  privilege 
of  250  cars  more,  is,  as  to  the  250  cars,  void  as 
a  wagering  contract.     Osgood  v.   Bauder,   76 

Iowa,  550,  1:  665 

214.  A  contract  for  a  certain  quantity  of  coal, 

See  Index  to  Notes  Preeedin^. 
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with  the  i)TiviIege  of  an  additional  quantity, 
may  be  vaJid  as  to  the  part  actualljr  bought, 
thousrh  void  as  a  wagering  contract  in  respect 
to  the  other  part.  Id. 

215.  A  contract  reciting  that  for  a  certain 
consideration  one  agrees  to  sell  to  another  cer- 
tain stock  for  a  certain  sum,  ''if  taken  on  or  be- 
fore" a  certain  future  day,  is  a  contract  to  give 
the  latter  the  option  to  buy  stock  at  a  future 
time.  Schneider  y.  Turner,  180  111.  28,  6:  164 

216.  An  agreement  to  satisfy  a  contract  by 
adjustment  of  differences  between  the  contract 
and  the  market  price  is  not  necessary  to  make 
AH  agreement  void  as  an  option  contract,  un- 
der 111.  Crim.  Code,  §  130.  Id. 

217.  A  contract  for  the  sale  of  stock,  "if 
taken  on  or  before"  a  certain  day.  is  void  as 
an  option  contract,  under  III.  Crim.  Code, 
S  180,  although  it  would  not  be  yoid  at  com- 
mon law.  Id, 

218.  Evidence  that  a  debt  was  a  balance  in 
dealings  on  the  board  of  trade  in  margins  on 
wheat  is  not  sufficient  to  prove  the  transaction 
a  gambling  one.  Preston  y.  Cineinnuti^  C,  d 
jfr.ILOo.  (C.  C.  S.  D.  Ohio)  86  Fed.  Rep. 
54,  1:  140 

21».  2  N.  Y.  Rev.  Stat.  chap.  20.  tit,  8,  §  16, 
declaring  securities,  any  part  of  the  considera- 
tioQ  of  which  is  money  won  by  playing  at  any 

fame,  or  by  betting  on  the  nands  of  such  as 
o  play  at  any  game,  or  to  repay  any  money 
knowingly  loaned  to  a  player  at  the  time  and 
place  of  such  play,  to  be  void, — has  no  ap- 
plication to  notes  executed  to  obtain  money 
with  which  to  purchase  options  or  to  put  up 
as  margins  in  cotton  speculations.  Qondheim 
▼.  Gilbert,  117  Ind.  71,  6:  488 

220.  A  negotiable  note  is  not  valid,  even  in 
the  hands  of  a  bona  fide  holder,  where  it  was 
given  in  consideration  of  a  wager  contract, 
which  is  made  a  crime  by  statute,  a  transfer  of 
such  note  to  a  pany  ignorant  of  its  illegality 
being  also  made  a  crime,  although  the  statute 
does  not  eapressly  declare  that  such  notes  shall 
be  void  in  the  hands  of  innocent  holders. 
Snaddy  T.  American  Kca.  Bank,  88  Tenn.  578, 

7:  706 
See  also  Bills  akd  Notes,  14. 

e.  in  Restraint  of  Trade, 

221.  If  the  object  of  a  contract  is  to  pre- 
vent or  Impede  free  and  fair  competition  in 
trade,  and  it  may  in  fact  have  that  tendency, 
it  is  void  as  being  against  public  policy. 
Anderson  v.  Jett,  89  Ky.  375,  6:  890 

222.  The  illegality  of  the  by-laws  or  con- 
tract of  a  stock  exchange  as  being  in  restraint 
of  trade  cannot  be  invoked  by  a  stranger  as  • 
ground  of  compelling  the  members  of  such  ex- 
change to  disol^  such  rules,  as  the  law  does 
not  prohibit  contracts  in  restraint  of  trade,  but 
merely  declines  after  they  are  made  to  recog- 
nize their  validity.  American  Livestock  C, 
Go.  ▼.  Chicago  Liwstock  Exchange,  143  Til. 
210,  18:  190 

223.  An  agreement  giving  the  exclusive 
right  of  way  lo  a  railroad  company,  in  so  far 
as  it  attempts  to  exclude  other  companies 
from  acquiring  a  right  of  way  over  the  same 
tract,  upon  land  not  appropriated  or  required 
for  the  use  of  the  former  company,  is  void  as 
against  public  policy.  Kettle  River  R.  Go.  v. 
&item  R.  Co.  41  Minn.  461,  6:  111 

See  Index  to  Notes  Precedlnff. 


224.  A  contract  giving  a  person  an  exclu- 
sive agency  for  the  sale  of  a  brand  of  cigars  in 
a  certain  territory  is  not  void  as  in  restraint 
of  trade.    Newell  y.  Meyendorff,  9  Moat.  254, 

8:  440 

225.  An  agrement  to  prevent  competition 
between  two  corporations  in  the  manufacture 
of  fish  glue  under  a  patent,  whereby  an  article 
nearly  worthless  is  to  be  converted  into  one 
of  large  value,  is  not  against  public  policy. 
Gloucester  Isinglass  dt  G.  Co.  v.  Russia  Cement 
Co,  154  Mass.  92,  18:  568 
To  refrain  from  business* 

226.  A  contract  is  not  void  as  being  in  gen- 
eral restraint  of  trade,  when  it  operates  sim- 
ply to  preveht  a  single  party  from  engagiug 
or  competing  in  the  same  business.  Leslie  v. 
Lorillard,  110  N.  Y.  619,  1:  456 

227.  A  contract  restraining^  tlie  exercise  of 
one's  calling  for  a  certain  time  is  not  neces- 
sarily void  upon  groimds  of  public  policy, 
simply  because  the  restraint  extends  through- 
out an  entire  state.  HerresfioffY.  Boutineau, 
17  R.  I.  8,  8:  469 

228.  A  contract  not  to  teach  the  French  or 
Ckrman  language,  or  aid  or  advertise  to  teach 
them,  or  be  connected  in  any  way  with  any 
person,  persons,  or  institutions  that  teach  them, 
m  the  State  of  Rhode  Island,  during  the  year 
after  the  end  of  a  term  of  employment  as 
teacher,  is  unreasonable  because  the  restraint 
extends  beyond  any  apparently  necessary  pro- 
tection to  the  other  party,  unless  it  is  shown 
that  the  latter  would  be  seriously  injured  by 
such  teaching  in  any  part  of  the  state.       Id, 

229.  A  person  may  legally  buy  the  business 
of  another,  coupled  with  an  undertaking  of  the 
seller  not  to  carry  on  the  same  business  in  the 
same  place  or  within  the  same  territory.  Na- 
tional Ben,  Co,  V.  Union  Hospital  Co.  45  Minn. 
272,  11:  487 

280.  The  question  of  the  reasonableness  of 
Uie  restraint  of  trade,  where  a  business  is  sold 
with  an  agreement  not  to  re-engage  in  like 
business  for  a  certain  time  within  certain  ter- 
ritory, depends  upon  whether  it  is  such  only 
as  to  afford  a  fair  protection  to  the  party  in 
whose  favor  it  is  made.  Id, 

281.  An  agreement  to  refrain  for  three 
years  from  selling  benefit  certificates,  except 
to  railroad  employees,  within  a  certain  terri- 
tory in  which  the  promisor  had  a  lucrative 
business  in  such  certificates,  and  had  acquired 
valuable  contracts  with  hospitals  for  treatment 
of  the  holders  of  such  certificates;  with  the 
further  agreement  to  turn  over  such  hospital 
contracts  to  the  other  party  as  far  as  possible, 
in  consideration  of  a  certain  sum  of  money  and 
of  the  other  party's  agreement  for  the  same 
time  to  refrain  from  selling  such  certificates  to 
railroad  employees  within  that  territory, — is 
not  void  as  in  restraint  of  trade.  Id. 

232.  On  an  agreement  between  a  barber  who 
had  no  shop,  patronage,  or  goodwill  to  sell, 
and  another  with  whom  he  forms  a  partnership 
indefinite  in  duration,  and  who  stipulates  to 
furnish  the  capital  or  outfit  for  one  half  the 
gross  receipts,  a  stipulation  on  the  part  of  the 
barber  never  to  do  any  barbering  in  the  town 
outside  the  shop  of  the  other  party  is  unreason- 
able, and  will  not  be  enforced  in  equity.  Oir- 
roll  V.  Gihf^,  30  S.  C.  412,  4:  154 

233.  A  contract  is  void  as  in  restraint  of  trade, 
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which  proTldes  for  the  purchase  of  a  mana- 
facturing  husiness  ^iih  the  intent  to  discon- 
tinue its  operation,  and  that  the  persons  making 
the  sale  shall  not  engage  in  the  same  business 
in  any  of  eight  States  named  for  the  period  of 
five  years,  nor,  during  the  same  period,  allow 
the  property  where  such  business  bad  been  car- 
fled  on  to  be  used  for  that  purpose.  Western 
Wooden  Ware  Aseo.  v.  Starkey,  84  Mich.  76, 

11:  508 

234.  A  live  year's  restriction  on  the  use  of  a 
secret  process  and  trade-marks  sold  with  the 
business  is  not  an  illegal  restraint  of  trade, 
though  it  applies  not  only  to  the  seller,  but  to 
those  employed  by  or  associated  with  her  in  the 
business.     Tode  v.  Qro99,  127  N:  Y.  480, 

13:  668 
To  advance  prices* 

235.  Where  an  unlawful  plot  to  advance  the 
price  of  lard  is  made,  one  of  the  parties  there- 
to cannot  be  aided  by  the  court  to  an  account- 
ing against  another  party  to  the  contract,  even 
if  the  latter  is  only  an  agent  of  the  former, 
where  tJ^ere  has  been  no  accounting  or  admis- 
sion of  indebtedness  or  promise  lo  pay  since 
the  completion  of  the  illegal  scheme.  jUanard 
V.  Fdole,  114  N.  Y.  871,  4:  788 

236.  When  persons  knowingly  promote  and 
participate  in  an  unlawful  scheme  to  advance 
the  price  of  a  commodity,  they  are  all  princi- 
pals, although  one  of  them  acts  in  some  re- 
spects in  subordination  to  the  others,  and  is  to 
profit  less  than  the  others,  or  not  at  all.      Id. 

237.  A  combination  to  prevent  competition 
and  create  fictitious  prices  independent  of  the 
law  of  demand  and  supply,  and  to  such  an  ex- 
tent as  injuriously  to  affect  the  interests  of  the 
public  or  aaj  particular  class  of  citizens  who 
may  be  especially  interested,  either  as  produ- 
cers or  consumers,  in  the  articles  or  staples  af- 
fected by  the  contract, — ^is  void  as  in  restraint 
of  trade.  Texas  Standard  Cotton  Oil  Co.  v. 
Adoue,  83  Tex.  650,  15:  508 

238.  A  combination  between  cotton-oil  mills 
by  which  the  prices  to  be  paid  for  cotton  seed 
and  seed  cotton  are  arbitrarih'  fixed,  subject  to 
change  only  by  agreement  of  certain  parties, 
and  nxing  the  minimum  price  for  meal  cake 
and  lint,  which  one  party  is  given  the  first 
right  to  purchase,  while  it  is  also  given  the  ex- 
clusive right  to  purchase  seed  at  the  most  im- 
portant stations  in  the  state,  with  the  right  to 
purchase  two  thirds  of  that  shipped  from  thf 
stations  where  three  of  the  other  four  mills  are 
situated,  and  in  addition  agrees  to  take  the 
entire  make  or  yield  of  those  mills  at  prices 
which  shall  yield  a  specified  profit  to  them, — 
is  an  unreasonable  restriction  upon  trade  for 
the  purpose  of  preventing  competition,  and  is 
consequently  void  as  against  public  policy.  Id. 

239.  An  association  of  stenographers,  of 
which  one,  if  not  its  leading,  object,  is  to  con- 
trol the  prices  to  be  charg^  b^  its  members 
for  stenographic  work  by  restraming  all  compe- 
tition between  them,  is  an  illegal  combination, 
the  rules  of  which  will  not  be  enforced  to  give 
one  member  a  right  of  action  against  another 
for  underbidding,  although  only  a  small  por- 
tion of  the  stenographers  of  the  city  belon&r  to 
it.  More  v.  Bennett,  140  III.  69,  16:  S61 
To  create  monopoly  or  trust. 

See  also  infra,  266. 

240.  The  possibility  that  other  business  en- , 


terprises  in  the  same  pursuit  may  be  set  on 
foot  to  counteract  the  effect  of  a  combination 
to  control  the  market  in  a  commodity  will 
not  relieve  such  combination  of  illegality. 
Re  Sugar  Trust  Case,  54  Hun,  854,      6:  888 

241 .  The  language  of  a  written  agreement 
between  corporations  Is  not  alone  to  be  con- 
sulted in  determining  whether  the  agreement 
is  or  is  not  an  illegal  attempt  to  prevent  com- 
petition and  control  the  market;  but  it  is  to  be 
considered  in  view  of  the  circumstances  and  of 
the  conduct  and  t>robablei  motives  of  the  in- 
dividuals engaged  in  bringing  it  about.      Id, 

242.  An  agreement  intended  to  aid  in  the 
formation  ana  organization  of  an  illegal  cor- 
poration designed  to  secure  a  monopoly  of  & 
certain  business,  by  which  and  in  considera- 
tion of  indorsements  and  other  financial  aid  to 
a  shareholder  to  enable  hini  to  raise  funds 
necessary  to  join  the  enterprise  the  indorsers 
aie  to  have  a  share  of  the  net  earnings  of  his 
stock, — is  void  on  grounds  of  public  policy. 
Richardson  v.  BiM,  77  Mich.  632.       6:  467 

243.  The  organization  of  a  corporation  for  the 
purpose  of  controlling  the  manufacture  and 
trade  in  matches  in  theUnited  States  and  Cana- 
da, by  getting  all  manufacturers  of  matches  to 
enter  into  a  combination  giving  such  corpora 
tion  the  whole  control  of  the  ousiness,  or  by 
buying  out  those  who  would  not  enter,  and 
buying  off  any  others  who  might  propose  to 
engage  in  the  business, — is  an  unlawful  enter- 
prue,  being  an  attempt  to  create  a  monopoly. 

244. The  centralization  of  corporate  franchises 
in  a  single  irresponsible  power  furnished  witli 
every  delegated  facility  for  regulating  and  con- 
trollmg  at  will,  throughout  the  country,  the 
production  and  price  of  a  particular  and  neces- 
sary article  of  commerce, — viz. ,  refined  sugar^ 
— creates  a  monopoly  in  a  legal  sense,  is  detri- 
mental to  the  public,  and  is  consequently  un- 
lawfuL  Peojie  v.  North  River  Sugar  Refin.  Co, 
54  Uun,  3i)5  (note),  8:  33,  Aff'a  m  54  Hun, 
854,  5:  886.Aff'd  in  121  N.  Y.  582,  9:  38 

245.  It  is  not  necessary  that  a  cot  tract 
should  create  a  pure  monopoly  in  order  to  be 
void  as  in  restraint  of  trade.  Texas  Standard 
Cotton  Oil  Co.v.  Adone,%'6  Tex.650,    16:  598 

246.  A  trust  agreement  between  all  or  a 
majority  of  the  stockholders  of  several  corpo* 
rations  and  of  the  members  of  limited  partner- 
ships engaged  in  the  same  business,  by  which 
they  are  to  transfer  their  stock  to  the  trustees, 
who  are  empowered,  as  apparent  owners  there- 
of, to  elect  the  directors  and  control  the  affairs 
of  the  several  companies  in  the  interests  of  the 
trust,  and  receive  all  dividends  made  by  such 
companies,  which  they  are  to  divide  as  a  com- 
mon fund  among  such  stockholders  as  divi- 
dends on  trust  certificates  which  the  latter  re- 
ceive in  lieu  of  their  stock  at  the  same  par 
value, — is  void  as  against  public  policy  and 
tending  to  the  creation  of  a  monopoly.  State^ 
Watson,  V.  Standard  Oil  Co.  49  Ohio.  St.  137, 

15:  145 

247.  The  agreement  is  void  as  tendincr  to 
create  a  monopoly,  where  all  the  grocers  in  a 
town  agree  to  give  up  dealing  in  butter  if  a 
new  firm  shall  establish  a  butter  store  in  the 
place  and  pay  as  much  as  dealers  in  neighbor- 
ing towns.     Chaplin  v.  Brown,  83  Iowa,  156, 

12:  48S 

See  Index  to  Notes  Preceding. 
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Combination  of  carriers. 

248.  Au  agreement  between  several  railroad 
companies,  some  of  which  own  'and  control 
competing  lines,  for  the  appointment  of  a  com- 
mon governing  committee,  'or  an  association 
(composed  of  one  member  from  each  company), 
to  fix  the  rates  for  which  freights  should  be 
carried  to  and  from  points  within  the  State  of 
Texas,  is  illegal  because  contrary  to  Tex.  Const, 
art,  10,  §  5.  Gulf,  C.  A  8.  F.  R,  Co.  v.  StaU 
It  Inters.  Com.  Rep.  3;^,  72  Tex.  404,  1:  849 

249.  Such  agreement  is  not  relieved  from  ille- 
gality by  the  fact  that  any  company,  party 
to  the  agreement,  has  the  right  of  withdrawal, 
or  that  it  cannot  be  punished  for  a  failure  to 
obey  the  regulations,  or  that  it  has  not  been 
shown  that  the  companies  have  made  charges 
in  excess  of  the  limits  allowed  by  law.       Id. 

250. A  contract  between  corporations  charged 
i?ith  a  public  duty,  such  as  is  that  of  com- 
mon carriers,  providing  for  the  formation  of  a 
combination  having  no  other  purpose  than  that 
of  stifling  competition  and  providing  means  to 
accomplish  that  object,  is  illegal  and  against 
public  policy.  Cleveland,  0.  C,  A  L  R.  Co.  v. 
CloMer,  126  Ind.  348,  9:  764 

251.  Contracts  between  rival  and  competing 
railroad  companies,  which  prevent  unhealthy 
competition,  but  do  not  raise  rates  of  trans- 
portation above  the  standard  of  fair  compensa- 
tion, or  violate  any  duty  that  is  owing  to  the 
public  from  noncompeting  roads,  are  not  void 
as  against  public  policy.  Manchester  d  L.  R, 
Co.  v.  Concord  R,  Co.  66  N.  H.  — .    0:  689 

252.  An  agreement  by  a  steamship  corpora- 
tion to  buy  out  a  competing  line  which.  In 
consideration  of  a  monthly  payment,  agrees  to 
discontinue  running  vesselB  between  ports  men- 
tioned, and  not  to  charter  or  sell  its  vessels  for 
use  on  that  route,  and  not  to  become  in  any 
way  interested  in  the  running  of  steamships 
between  those  places,  —is  not  void  as  in  re- 
straint of  trade.  Leslie  v.  LoriUard,  110  N. 
Y.  619,  1:  466 
Bnt  see  next  case  following. 

253.  An  agreement  between  owners  of  rival 
steamboats  to  divide  the  profits  of  the  business 
in  a  certain  proportion,  without  creating  any 
partnership  or  any  other  duty  or  obligation 
towards  each  other;  and  that  in  case  either 
party  sells  his  boat  for  the  purpose  of  going 
out  of  business  he  shall  not'engage  in  it  again 
for  one  year, — is  void  on  grounds  of  public 
policy  as  an  attempt  to  prevent  competition  in 
business.    Anderson  v.  Jett^  89  Ky.  375, 

6:  890 

f.  Fraud. 

254.  An  apparent  absence  of  consideration  is 
only  a  circumstance  to  be  taken  into  account 
with  other  facts  and  circumstances  in  the  case 
in  determining  whether  or  not  a  conveyance 
was  procured  through  fraud  and  undue  influ- 
ence.   Lewis  Y,  ArbucklCf  85  Iowa,  — , 

16:  677 

255.  Where  a  contract  has  been  made  to  ac- 
complish a  fraudulent  purpose,  a  court  of  equity 
will  not,  at  the  suit  of  a  party  to  the  fraud, — 
a  partieeps  doli, — if  the  contract  is  executory, 
either  compel  its  execution  or  decree  its  can- 
cellation, or,  after  it  has  been  executed,  set  it 
aside,  and  thus  restore  to  the  plaintiff  the  prop- 
erly or  other  interest  which  he  has  fraudulently 

See  Index  to  Notes  Preceding. 


transferred.  It  will  leave  the  parties  in  the 
position  in  which  they  have  placed  themselves. 
This  rule  applies,  not  only  to  the  original  parties 
to  the  fraudulent  transaction,  but  to  their  heirs, 
and  to  all  parties  claiming  under  or  by  title 
derived  from  them,  where  no  equitable  rights 
intervene  to  protect  such  parties.  McClintock 
V.  Loisseau.  31  W.  Va.  865,  8:  816 

256.  A  father  purchased  real  estate,  and  had 
it  conveyed  to  his  son  by  an  absolute  deed.  In 
a  suit  in  equity  by  the  heirs,  after  the  father's 
death,  to  set  up  a  resulting  trust  in  their  favor, 
they  cannot  be  permitted  to  show  that  the  con- 
veyance to  the  son  was  made  for  a  fraudulent 
purpose  bv  the  father,  in  order  to  rebut  the 
presumption  that  it  was  an  advancement  or 
gift  to  the  son.  Id. 

257.  The  fact  that  a  transaction  is  against 
public  policy  in  law  will  not  prevent  a  remedy 
against  one  party,  who  is  guilty  of  fraud  by 
means  of  his  persuasive  or  other  influence  over 
the  other  party,  in  favor  of  the  latter,  who  is 
not  consciously  wrong,  but  who  is  actually  de- 
ceived by  the  fraud  and  misrepresentations  of 
the  former  party.  Hess  v.  Culver,  77  Mich. 
598,  6:  498 

258.  If  a  pereon  having  no  knowledge  of 
the  scheme  of  the  Bohemian-oat  business,  or  of 
the  corporate  existence  of  the  pretended  com- 
pany, or  of  want  of  inte^ty  of  its  purpose 
and  the  honesty  of  its  business,  relies  entirely 
upon  and  believes  the  statements  of  another 
that  there  is  such  a  corporation  and  that  its  busi- 
ness is  honest,  he  is  not  precluded,  on  the 
pound  of  guilty  participation,  from  maintain- 
ing an  action  for  fraud  against  the  person  who 
induced  him  to  give  his  notes  in  pursuance  of 
such  scheme,  although  fraudulent.  Knight  v. 
Limey,  80  Mich.  896,  8:  476 

259.  If  a  man,  knowing  that  a  scheme  is 
fraudulent  and  that  the  natural  outcome  of  it 
will  be  to  defraud  some  innocent  person,  goes 
into  it  solely  for  the  purpose  of  making  money 
out  of  it,  though  be  may  not  be  equally  in  fault 
with  another  who  is  the  moving  party  in  the 
fraud  and  influences  him  by  his  persuasions  and 
representations,  a  court  will,  on  the  ground  of 
public  policy,  deny  him  any  relief  against  the 
other  party.  Id. 

g.  Pi^oceeds  of  Unlattful  Contract, 

260.  An  unlawful  purchase  of  a  lottery  tick- 
et will  not  prevent  the  purchaser  from  claim- 
ing the  proceeds  of  the  ticket  from  one  who 
fraudulently  obtained  it  from  him  after  it  had 
drawn  a  prize.  Martin  v.  RichardMn  (Kv.) 
94  Kv.  — ,  19:  698 

261.  The  rule  against  granting  relief  to  a 
party  to  an  illegal  contract  does  not  apply  to 
prevent  a  receiver  from  recovering  the  fruits 
of  the  transaction  for  the  benefit  of  honest 
creditor.  Pi'rtiburgh,  Qlrbon  Co.  v.  Mc}fillin, 
119  N.  Y.  46,  7:  46 

262.  If  an  agreement  is  legally  void  ind  un- 
enforceable by  reason  of  some  statutory  or 
common-law  prohibition,  which  does  not  in- 
volve any  positive  immorality,  and  there  is  no 
other  reason  of  public  policy  why  the  courts 
should  refuse  to  grant  relief,  a  party  who  has 
received  anything  under  it  from  the  other  par- 
ty, and  has  failed  to  perform  on  his  part,  must 
account  to  the  other  for  what  he  has  received. 
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Manchester  <t  L.  E,  Co,  v.  Concord  B,  Co.  (N 
H.)6«N.  H. — ,  9s  9S9 

263.  The  claim  of  a  partner  to  contribution 
Iroin  his  copartners  cannot  be  defeated  on  the 
ground  of  iflegality  in  the  partnership  transac- 
tion out  of  which  the  liability  arose,  unless  the 
partnership  is  itself  an  illegal  partnershii),  or 
unless  The  act  forming  the  basis  of  the  claim  ia 
not  only  illegal,  but  was  committed  by  the 
partner  asking  contribution,  with  knowledge 
or  constructive  notice  of  its  illegality.  Smith 
V.  Ayraxilt,  71  Mich.  475,  Is  811 

264.  A  railroad  company  which  continues  to 
operate  a  rival  and  competing  line  under  a 
prior  contract,  after  the  passage  of  a  statute 
prohibiting  such  contracts  and  makine  the 
company  which  operates  a  rival  line  siu)ject 
to  penalty,  although  such  continuation  was 
illegal,  cannot  retain  the  money  acquired  by 
such  operation  when  called  npon  by  tne  owner 
of  the  road  for  an  accounting,  but  the  latter, 
not  being  in  pari  delicto^  is  entitled  to  an 
equitable  share  of  the  earnings.  Manc/iester 
d:  L.  R.  Co,  V.  Concord  E,  Co.  66  N.  H.  — , 

0:  680 

265.  When  an  innocent  member  of  a  firm 
established  for  the  conduct  of  lawful  and 
moral  business  calls  upon  his  partner  for  a 
share  of  profits  made  in  partnership  traoGs- 
actions,  the  partner  will  not  be  absolved 
from  the  duty  of  dividing,  on  showing  that  he 
realized  the  profits  by  cheating  the  customers 
of  the  firm.  Pennington  v.  Todd  (S,  J.  Err. 
i&App.)47  N.  J.  Eq.'(a  Dick.)  669,  11:  689 

266.  A  party  to  an  illegal  trust  combination, 
who,  in  pursuance  of  the  agreement,  has  fur- 
nished goods  in  the  name  of  tlie  trustee,  can- 
not claim  the  proceeds  as  against  a  receiver 
of  the  trust  assets,  although  he  withdrew 
from  the  combination  before  the  receiver  was 
appointed.  Pittsburgh  Carbon  Co,  y.MeMillin, 
119  N.  Y.  46,  7:  46 


IV.  Pebform.\ncb  ■;  Brsaoh. 
a.  In  Qeneral,  , 

267.  While  a  person  who  agrees  to  pay  an- 
other a  sum  of  money  out  of  a  certain  claim 
when  collected  has  no  right  to  use  any  artifice 
to  conceal  the  fact  that  he  has  obtained  pay- 
ment of  the  claim,  it  is  not  his  duty  to  seek 
out  the  other  to  inform  him  that  it  has  been 
paid.  Jackson  v.  Combs  (D.  U.)  7  Mackey, 
60S,  Is  748 

268. The  breach  of  the  implied  condition  that 
an  employ^  will  serve  his  employer  honestly, 
by  embezzling  funds  during  every  month  he 
was  employed  by  a  contract  which  was  entire 
for  each  month,  prevents  any  recovery  of 
wages.    Peterson  v.  Mayer^  46  JVlinn.  468, 

18t  78 
Iie^al  rig^ht  to  break* 
2fiy.  A  man  is  not  prevented  from  transferring 
his  property,  by  an  agreement  to  leave  all  his 
property  at  death  to  an  adopted  child,  if  the 
transfer  is  not  made  for  the  purpose  of  defraud- 
ing the  latter.     Austin  v.  bacis^  128  Ind.  472, 

18:  180 
When  contract  broken. 

270.  Causing  it  to  be  believed  by  the  pro- 


spective customers  of  the  other  party,  that  one 
is  a  partner  in  a  rival  firm,  is  a  breach  of  a  con- 
tract not  to  engage  in  a  business  for  a  certaia 
time  as  a  partner  in  such  firm.  Daniels  v. 
Brodie^  64  Ark.  216,  11:81 

271.  Where  the  payment  of  the  pnrdiase 
money  and  the  making  of  the  deed  are  to  oc- 
cur simultaneouslv,  they  are  regarded  as  con- 
current acts  which  disable  either  party  from 
putting  an  end  to  the  contract  without  per-- 
lormance,  or  a  valid  offer  to  perform,  on  hi» 
part.  FrinkY.  Thomas,  20  Or.  265, 18:  889 
Arbitrary  rejection. 

272.  A  clause  in  a  contract, obliging  the  man- 
ufacturing company  to  furnish  engines  If  the 
exigencies  of  its  business  permitted,  gave  it  no 
arbitrary  right  to  refuse.  It  must  have  a  valid 
reason  for  the^ref usal,  and  its  invalidity  must  be* 
shown  bv  evidence.  Taylor  Mfg,  Co.  v.  Hatrh- 
er{0. 0.  8.  D.  Ga.)  89  Fed.  Rep.  440,  3:  687 

278.  A  just  claim  under  a  contract  which 
provides  that  the  work  shall  be  done  to  the  en- 
tire satisfaction  of  the  other  party  cannot  be 
defeatefl  by  the  latter  by  arbitrarily  and  un- 
reasonably saying  he  is  not  satisfied.  Dall  v. 
NobU,  116  N.  Y.  230,  6:  664 

b.  Excuse  for  Failure  of  Performance. 

274.  The  sale  of  steamers  after  making  a 
contract  for  the  supply  of  coal  to  them  for  one 
year  will  not  relieve  from  the  obligation  to 
take  the  coal  which  their  ordinary  and  accus- 
tomed use  required.  Wells  v.  Alexandre,  180 
N.  Y.  642,  15:  8  IS 
Impossibility  of  performance. 

275.  A  contract  is  invalidated  by  the  subse- 
quent enactment  of  police  regulations  which 
render  its  performance  illegal  as  to  one  of  the 
parties.  Jamieson  y.  Indiana  Natural  Oas  A 
v.  Co.  128  Ind.  555,  18:  668 

276.  A  contract  by  a  partnership  with  an 
employe  for  personal  services  in  the  current 
business  of  the  firm  for  one  year  at  a  given 
rate  per  month  is  dissolved  by  a  dissolution 
by  the  death  of  one  of  the  partners  within  the 
year.     Ch^ggs  v.  Swift,  82  Ga.  892,     6:  405 

277.  On  a  contract  by  a  partnership  with  an 
employe  for  services  for  one  year  at  a  given 
rate  per  month,  which  contract' is  dissolved  by 
the  death  of  a  member  within  the  year,  there 
can  be  no  recovery  for  services  which  were 
uever  in  fact  rendered,  but  which  would  have 
been  rendered  had  not  the  surviving  partner 
discharged  him  after  the  dissolution.  Griggs 
y.  Swift,  82  Ga.  392,  6:  405 

278.  The  prevention  by  the  act  of  God,  of 
full  performance  of  an  entire  contract,  will 
permit  a  recovery  upon  an  implied  assumpsit 
for  personal  services  already  rendered  in  part 
performance  of  the  contract.  Parker  v.  3/a- 
comber,  17  R.  I.  674,  16:  858 

279.  The  death  of  a  woman  whose  services 
and  attendance  are  contemplated  in  a  contract 
by  which  she  and  her  husband  agree  to  board, 
care  for,  and  maintain  her  aunt  during  life, 
makes  such  a  substantial  failure  in  the  consid- 
eration that  the  aunt  is  justified  in  rescinding 
the  contract.  Parker  y.  Mdcomber,  17  R.  1. 
674,  16:  858 

280.  The  destruction  by  fire,  of  milk  and  its 
products,  while  in  possession  of  a  bailee  who 
See  Indek  to  Notes  Precediiifi:* 
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has  contracted  to  manufactare  and  sell  butter 
and  cheese,  relieves  him  from  his  contract  so 
far  as  the  subject  thereof  is  destroyed  by  the 
fire,  if  it  occurred  mthout  his  fault.  Stewart 
V.  a<me,  127  N.  Y.  600,  14:  215 

281.  On  the  destruction  by  fire  of  a  building 
towards  the  erection  of  which  the  contractor  is 
to  contribute  only  part  of  the  labor  and  ma- 
terials, while  the  owner  is  to  do  the  grading, 
excavating,  stone  work,  brick  work,  painting, 
and  plumbing,  the  contractor  is  discharged 
from  his  obligation,  and  can  recover  on  an  im- 
plied assumpsit  for  the  value  of  what  he  has 
already  done.  Butterfidd  v.  Byron,  153  Mass. 
517,  12:  571 

282.  Unpen  a  contract  to  raise,  sell,  and  deliver 
a  specified  quantity  of  beans  of  various  kinds, 
no  particular  land  upon  which  they  are  to  be 
raised  being  specified,  the  fact  that  unexpected 
early  frosts  so  far  destroy  the  party's  crop  that 
he  cannot  deliver  the  whole  quantity  specified, 
does  not  excuse  his  noDperformance  of  the 
contract.    Anderson  v.  May,  50  Minn.   280, 

17:  555 
PreTention    or    hindrance    by  other 


2^. 


A  contractor  to  perform  certain  work 
cannot  proceed  wiih  ibe]work  and  collect  the 
full  contract  price  after  express  refusal  of  one 
of  the  other  parties  to  perform  on  his  part,  al- 
though the  contract  was  made  with  several 
persons,  but  one  of  whom  has  refused  to  carry 
it  out.    BafoiB  v.  Bronsan,  2  N.  D.  800, 

16:  655 

284.  A  person  prevented  from  continuing  his 
contract  by  the  arbitrary  act  of  the  other  part^ 
may  disregard  it  and  recover  the  value  of  his 
services  rendered  in  partial  performance  of  it. 
Parker  v.  Maeamber,  17  R.  I.  674,     1 6:  858 

285.  Delay  of  a  city  in  preparing  piers  upon 
which  a  bridge  is  to  be  erected  by  a  contractor, 
thereby  hindering  his  work,  will  prevent  any 
deduction  for  consequent  delay  in  its  comple- 
tion, although  his  contract  provides  for  de^ 
ductions  from  the  contract  price  in  case  of 
failure  to  complete  the  work  within  a  certain 
time.  King  Iron  Bridge  <fe  Mfg,  Co.  v.  8t. 
Louis  (C.  C.  E.  D.  Mo.)  43  Fed.  Rep.  768, 

10:  826 

286.  A  mine  owner  who  undertakes  to  de. 
liver  a  portion  of  the  ore  taken  from  the  mine 
to  certain  persons  in  consideration  of  their 
constructing  a  level  to  drain  the  mine  in  such 
a  manner  Uiat  the  ore  can  be  raised  without 
trouble  or  inconvenience  from  water  is  not 
discharged  from  his  obligation  by  the  fact  that 
the  level  is  permitted  to  become  and  remain 
out  of  repair,  if  he  is  not  at  all  prejudiced 
thereby,  the  level  remaining  sufficient  for  all 
practical  purposes.  Crawford  v.  Witherbee 
77  Wis,  419,  9i  661 

287.  A  contractor  employed  to  take  down 
portions  of  a  building,  whose  employees  b^ 
came  demoralized  and  refused  to  work  in  thie 
building  on  account  of  its  weakened  and  dan- 
gerous condition,  resulting  from  the  negligence 
of  the  owner  and  his  architect  in  stripping  off 
the  sheathing,  purlines,  rafters,  etc.,  so  that 
spars  fell  ana  killed  some  of  the  contractor's 
employees, — may  abandon  his  contract  and 
focover  damages  .against  the  owner.  Lynch  v 
ScOers,  41  La.  Ann.  875,  5:  682  1 

See  ladex  to  Notes  Preeedini^* 


c.  Incomplete  Performance, 


Substantial  or  part  performance. 

288.  Under  a  contract  by  which  a  person  ex- 
pressly covenants  to  keep  the  infant  daughter 
of  another  in  his  own  family,  as  one  of  his 
children,  to  provide  her  wiUi  suitable  food, 
clothing,  schooling,  and  medical  attention 
should  she  require  it,  and  in  case  of  her  death 
to  pay  her  funeral  expenses,  he  has  no  legal 
right  to  confine  her  in  the  county  asylum 
among  the  common  paupers  because  she  be- 
comes insane.  It  is  his  duty,  if  he  has  no 
suitable  place  to'  keep  her,  to  prepare  one. 
Vancleavev.  Clark,  118  Ind.  61,  8:  510 

289.  Issuing  5  cards,  each  good  for  20  cross- 
ings, is  a  substantial  compliance  by  a  bridge 
company  with  a  contract  to  sell  100  tickets 
for  $1.  JSeuyport  v.  Newport  db  C.  Bridge  Co. 
90  Ky.  193,  8:  484 

290.  The  word  **shipment,*'  in  a  contract 
purchasing  1,000  tons  of  sugar  "tor  shipment 
within  thirty  da^s,  by  sail  or  steam,  seller's  op- 
tion," and  providing  for  marine  insurance  by 
the  buyers,  means  the  delivery,  within  the  time 
required,  on  some  vessel  destined  to  the  proper 
port,  which  the  seller  has  reason  to  suppose 
will  sail  within  a  reasonable  time  after  ship- 
ment, and  does  not  mean  a  clearance  of  the 
vessel  as  well  as  putting  the  goods  on  board, 
where  there  is  nothiUg  to  indicate  that  the  seller 
was  expected  to  exerdse  any  control  over  the 
clearance  of  the  vessel  or  her  subsequent  msn- 
agement  Mora  y  Ledon  Y.Hdvemeyer,  121  N. 
Y.  179.  8:  245 

291 .  Bhipment  of  goods  which  do  not  consti- 
tute a  full  cargo  is  sufficiently  made  by  placing 
them  on  boaid  the  vessel  bound  for  the  in- 
tended port  and  engaged  in  an  honest  effort  to 
obtain  a  cargo  for  such  port.  Id, 

292.  There  is  a  sufficient  tender  on  the  part 
of  the  seller  in  a  contract  by  which  one  agrees 
to  procure  for  another  a  bona  fide  bid  of  a  cer- 
tain amount  for  certain  stock  within  twelve 
months,  or  at  the  end  of  that  time  to  take  the 
stock  himself  at  an  agreed  price  at  the  seller's 
option,  if  the  seller  mails  a  notice  which  must, 
by  due  course  of  mail,  reach  the  buyer  one 
year  from  the  date  of  the  agreement,  and 
which  informs  the  buyer  that  he  is  expected  to 
take  the  stock,  which  is  actually  tendered  to 
him  four  days  thereafter  and  payment  de- 
manded ;  especially  where  the  buyer  makes  a 
general  refusal  to  comply  with  the  agreement. 
I>tichemin  v.  Kendall,  149  Mass.  171,  S:  784 

293.  One  employed  to  go  to  a  certain  place 
and  organize  a  corporation,  under  an  agree- 
ment for  certain  capital  stock  in  case  he  is  suc- 
cessful, who  goes  there  and  devotes  his  services 
to  the  organization  of  such  company,  and 
would  have  succeeded  had  his  employer  not  re- 
called and  discharged  him,  is  entitled  to  recover 
what  his  time  was  worth  while  there,  and  rea- 
sonable expenses.  Cadman  v.  Markle,  76 
Mich.  448.  5:  707 

294.  Where  the  completion  of  a  contract  is 
not  controverted,  but  the  defense  l3  that  it  was 
not  done  in  a  workmanlike  manner,  the  value 
of  the  work  done  and  materials  furnished  may 
be  recovered,  where  the  parties  cannot  rescind 
and  stand  in  statu  quo,  but  one  of  them  must 
derive  benefit  from  the  labor  of  the  other. 
Katz  V.  Bedford,  77  CaL  819,  1:  826 
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295.  When  a  contract  has  been  performed  in 
«  substantial  part,  ana  the  other  party  has  vol- 
untarily accepted  and  received  the  benefit  of 
the  part  performance,  knowing  that  the  con- 
tract is  not  being  fully  performed,  the  per- 
formance of  the  residue  cannot  be  insisted  on 
as  a  condition  precedent  to  payment  for  the 
benefits  received  from  the  part  performance. 
Wiley  V.  Athol  150  Mass.  426,  6:  342 

296.  The  difficulty  of  determining  the  mea- 
sure of  damages  for  failure  fully  to  comply 
with  the  terms  of  a  contract  for  a  water  supply 
will  not  prevent  a  substantial  part  performance 
from  changing  a  warranty  which  constitutes  a 
condition  pre^dent  into  an  independent  cove- 
nant. -W. 

297.  To  entitle  a  party  to  recover  for  part 
performance  of  a  contract,  or  for  performance 
in  a  different  way  from  that  contracted  for,  the 
circumstances  must  be  such  that  a  new  con- 
tract may  be  implied  from  the  conduct  of  the 
parties,  to  pay  a  compensation  for  what  has 
been  done.  The  mere  fact  that  partial  per- 
formance is  beneficial  to  a  party  is  not  enough 
to  imply  a  promise  to  pay  for  it  EUioU  v. 
oaldwell,  48  Minn.  857.  »5  58 

298. The  doctrine  of  *  'substantial  compliance" 
with  building  contracts  does  not  apply  when 
the  omissions  or  departures  from  the  contract 
are  intentional,  and  so  substantial  as  not  to  be 
capable  of  remedy,  ^d  that  an  allowance  out 
of  the  contract  price  would  not  ffive  the  owner 
substantiully  what  he  contracted  for.  Id, 

Acceptance ;  waiver  of  objections. 

299.  The  mere  fact  that  a  building  remains 
on  the  land  and  the  owner  enjoys  the  benefit 
of  it.he  having  no  option  lo  reject  it, is  not  such 
an  acceptance  as  would  imply  a  promise  to  pay 
for  it,  where  the  builder  under  a  special  con- 
tract has  failed  to  complete  it,  or  completes  it 
in  a  manner  not  substantially  conforming  to 
liis  contract.  -'i^- 

300.  Takine:  po^^session  of  real  estate,  after 
work  In  constructing  buildings  has  beea  done 
thereon  and  Uie  contractor  has  left  the  prem- 
ises, and  appropriating  to  the  owner's  use  and 
benefit  the  labor  or  materials  of  the  contractor, 
does  not  constitute  an  unequivocal  acceptance 
of  the  work,  although  it  may  be  taken  into 
consideration  in  determining  that  matter.  Eanr 
Uy  V.   Walker,  79  Mich.  607,  8:  201 

801.  Objection  to  a  variance  between  a  lease 
agreed  upon  and  the  one  delivered  is  waived 
by  refusal  to  accept  any  lease.  Freeland  v. 
i?t&,  154  Mass.  257,  18:  661 

802.  Where  an  order  was  given  for  printing 
cards  conditional  on  the  acceptance  of  a  fin- 
ished proof,  where  such  proof  has  been  ac- 
cepted and  directions  given  to  print,  an  error 
in  the  sample  proof,  which  is  perpetuated  in 
the  cards  printed  to  fill  the  order,  is  no  ground 
for  refusing  to  accept  them.  OiUs  LiOuHtravfiir 
<&  L,  P.  Co.  V.  Chase,  149  Mass.  459,  4:  480 


d.  Condition;   Certificate  of  Performanee. 

303.  A  subscriotion  to  a  building  on  the  ex- 
press condition  that  it  shall  be  completed  with- 
in a  certain  time  fails  unless  the  condition  is 
complied  with.  Cincinnati,  S.  dt  C.  22.  Co,  v. 
Bensley  (C.  C.  App.  6th  C.)  6  U.  S.  App.  116, 


Certilleates. 

:^04. Certificates  of  architects  to  whose  decision 
by  a  contract,  all  differences  are  to  be  referred, 
with  no  right  of  appeal  therefrom,  are  binding 
upon  the  parties,  in  the  absence  of  bad  faith  on 
their  part  or  concealment  of  defects  by  the 
huilder.  Boettler  v.  Tendick,  73  Tex.  488, 
5:  870 ;  HanUy  v.  Walker,  79  Mich.  607, 

8:  807 

305.  Recovery  upon  a  quantum  meruil  can- 
not be  based  on  a  contract  which  makes  a 
certificate  of  architects  a  condition  precedent 
to  a  riitht  of  action,  where  the  certificate  haa 
not  been  obtained.  HanUy  v.  Walker,  79 
Mich.  607,  8:  807 

306.  Remedying  the  defects  pointed  out  by 
architects,  but  not  in  the  ways  suggested  by 
them,  and  without  obtaining  from  them  the 
certificate  made  by  the  contract  a  condition 
precedent  to  a  right  of  action,  cannot  give  a 
cause  of  action.  Plaintiffs  cannot  substitute 
their  own  ass^ion,  or  the  opinion  of  the  jury, 
for  the  decision  of  the  architects.  Id. 

807.  When  a  building  contract  provided 
that  the  decision  of  the  architect  should  be 
conclusive  on  the  question  whether  work  done 
in  the  course  of  the  erection  of  the  building 
was  within  the  specifications,  or  not,  it  was 
an  implication  indispensable  to  the  effectua- 
tion of  the  purpose  of  the  parties,  that  such 
decision  should  be  an  honest  one.  Vhism  v. 
Sehipp&r  (N.  J.  Sup.)  51 N.  J.  L,  (23  Vroom)  1, 

8:  644 

808.  The  certificate  of  the  proper  oflScer  that 
certain  work  is  necessary  to  complete  or  perfect 
a  particular  job  which  is  being  performed  for 
the  city  of  New  York,  or  that  any  supply  iA 
needful  for  any  particular  purpose,  is  conclu- 
sive as  between  the  one  contracting  to  furnish 
such  work  or  supply  and  the  city,  where  there 
is  no  allegation  of  fraud,  and  where  the  facts 
indicate  that  the  necessity  certified  is  a  possi- 
ble incident  of  such  work  or  supply.  Brady 
V.  I^ew  York,  112  N.  Y.  480,  8:  761 

809.  Fraud  in  the  decision  of  an  arbiter,  to 
whose  decision  a  question  is  referred  by  con- 
tract, may  be  set  up  in  a  suit  on  the  contract, 
in  avoidance  of  his  decision,  even  though 
it  does  not  appear  that  the  party  who  would 
benefit  by  it  has  colluded.  Chism  v.  Sefiipper 
(N.  J.  Sup.)  51  N.  J.  L.(22  Vroom)  1,8:  644 

310.  The  chief  engineer  of  the  owner,  to 
whose  decision  matters  connected  with  a  build- 
ing contract  are  to  be  left,  will  not  be  the  per- 
son to  decide  them,  after  he  has  left  the  own- 
er's employ.  Wallia  Iron  Work$  v.  Monmouth 
Park  A880.  (N.  J.  Err.  &  App.)  55  N.  J.  L. 
(26  Vroom)  132,  10:  466 

311.  The  execution  and  delivery  of  an  archi- 
tect's certificate  under  a  building  contract  pro 
viding  for  payment  upon  the  presentation  of 
such  certificate  entitles  the  contractor  to  pay- 
ment, although  the  certificate  is  not  kept  by 
him,  but  is  handed  back  to  the  ar6hitect  and 
no  presentation  is  made  to  the  owner.  Arnold 
V.  Boumique,  144  111.  132,  80:  498 


V.  Change  or  Extinguishment. 

a.  In  General. 

312.  The  surrender  and  cancellation  of  a  con- 
. .         , ,  tract  for  the  purchase  of  land  will  not  prevent 
19:  796  I  the  purchaser  from  recovering  the  damages 
See  Index  to  Notes  Preeeding. 
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.^iistaiDed  by  the  breach  of  a  cobtTact  with  him 

for  the  coostructioQ  of  a  motor  railway,  the 

Durpose  of  which  is  to  enhance  the  value  of 

«uch  land.     Blagen  ▼.  Thompson,  23  Or.  289, 

18:  816 

818.  The  revocation  of  authority  after  it  has 
been  executed  cannot  avail  to  annul  a  contract 
made  in  conformity  thereto.  People  v.  North 
Biver  Sugar  Bef,  Co,  121  N.  Y.  582,      9:  88 

814.  A  contract  by  one  selling  his  business, 
not  to  re-engage  in  the  same  business  in  the 
same  town,  is  not  discharged,  aa  matter  of  law, 
by  the  mere  fact  that  he  subsequently  forms  a 
partnership  with  the  purchaser  in  such  busi- 
ness, so  that,  in  case  the  partnership  is  dis- 
-solved,  he  will  be  at  liberty  to  establish  a  busi- 
ness on  his  own  account;  even  althouah  the 
partnership  agreement  stipulated  that  If  the 
parties  could  not  agree  the  propertv  should  be 
put  up  at  auction  between  them  ana  sold  to  the 
one  bidding  highest.  Brown  v.  Forrest  (Yt.) 
^  Yt.  567,  14:  80 

315.  On  the  refusal  of  a  person  to  take  a  spe- 
-cial  train  which  be  has  hired,  unless  the  carrier 
will  guarantee  to  reach  the  destination  by  a 
-certain  time,  the  latter  is  exonerated  from 
any  liability  except  to  return  the  money  which 
has  been  paid  on  the  contract,  wileox  v. 
Micfimond  d  D.  B,  Co.  (C.  0.  App.  4th  C.) 
8U.  S.App.  118,  17:  804 

By  iMbroL 

816.  A  stipulation  in  a  written  lease,  giv- 
ing the  tenant  the  right  to  cut  and  use  trees 
Rowing  on  the  leased  premises,  mav  be 
waived  by  parol.  Lee  v.  Hawks,  68  Miss. 
669,  18:  688 

817.  The  ancient  technical  rule  of  common 
law,  that  a  contract  under  seal  cannot  be 
varied  or  discharged  bv  a  parol  agreement,  is 
prac  ically  superseded.  McCreery  v.  Day, 
119  N.  Y.  1,  6:  608 

818.  An  executed  parol  agreement  modifying 
a  contract  under  seal  will  be  upheld.  Mc- 
Kemie  v.  HarHson,  120  N.  Y.  260,      8:  267 

819.  Where  parties  to  a  written  contract  for 
the  exchange  of  lands  have  exchanged  posses- 
sion, but  have  not  executed  deeds,  a  parol  re- 
scission of  the  contract,  followed  by  part  per- 
formance by  restoration  of  possession  by  one 
of  the  parties,will  be  enforcecf against  the  other. 
Boggs  v.  Bodkin,  32  W.  Va.  566,  6:  846 
Contract  of  employment. 

320.  There  is  no  general  custom  in  Kew  Jer- 
sey that  a  person  hired  for  one  year,  with 
monthly  payments  of  wages,  may  be  dis- 
charged, without  cause,  on  one  month's  notice 
or  one  month's  wages  paid.  Larkin  v.  Iltck- 
9her  (N.  J.  Sup.)  61  N.  J.  L,  (22  Vroom)  138, 

8:  187 

381.  Tlie  absolute  right  to  discharge  anem- 
ployS  whenever  the  employer  in  good  faith 
becomes  dissatisfied  with  him  is  reserved  by  a 
stipulation  in  a  contract  of  employment  for  a 
specified  time  to  carry  on  the  employer's  busi- 
ness to  his  "satisfaction."  Fraru  v.  American 
Mubber  Co.  52  Minn.  — ,  18:  644 

C2J.  A  parent  who  has  made  a  contract  with 
-another  for  the  services  of  his  minor  son  may 
-caDcel'the  contract  and  take  his  son  from  the 
other's  custody,  if  the  latter  persists  in  re- 
-quiring  the  son  to  work  on  the  Sabbath  in  vio- 


lation of  law,  although  the  son  was  willing  to '  36  Fed.  Rep.  455, 
Li.  R.  A.  DiQ.  12 


perform  the  illegal  labor.    Hunt  v.  Adams,  81 
Me.  856,  8:  608 

823.  A  return  the  following  day,  with  an 
ofifer  to  work  out  the  time  for  which  notice  is 
required  before  quitting,  will  not  relieve  an 
employee  from  the  effect  of  quitting  without 
sufficient  notice,  under  a  contract  fixing  stipu- 
lated damaf^es  therefor.  Tennessee  Mfg,  Co,  v. 
James,  91  Tenn.  154,  16:  811 

b.  Besdssion;  Caneellaljm. 

824.  Where  a  contract  is  rescinded  while  in 
the  course  of  pertornmnce,  any  claim  in  re- 
spect of  performance,  or  of  what  has  been  paid 
or  received  thereon,  will  ordinarily  be  referred 
to  the  agreement  of  rescission,  and  in  general  no 
such  claim  can  be  made  unless  expressly  or  im- 
pliedly reserved  upon  the  rescission.  Mc- 
Oreery  v.  Day,  119  N.  Y.  1,  6:  608 

825.  A  turnpikecompanyto  which  plaintiff 
orally  sold  land,  in  consideration  of  the  right  to 
himself  and  family  to  pass  perpetually  through 
certain  tollgates  free  of  charge,  which  right  ne 
exercised  for  over  fifteen  vears,  cannot  rescind 
the  contract  because  not  in  writing.  Pwrk  v. 
Bichmond  A  L  Tamp,  Go,  (Ky.)  10  Ky.  L. 
Rep.  884  (Not  to  be  Rep.),  1:  108 

826.  A  failure  to  pay  for  a  shipment  of  coal 
within  thirty  days,  as  agreed  In  a  contract  for 
the  shipment  of  a  certain  amount  in  quantities 
as  ordered,  does  not  go  to  the  whole  consider- 
ation of  the  contract,  and  does  not,  therefore, 
give  a  right  to  rescind.  Oigood  v.  Baudet 
75  Iowa,  550,  1:  666 

827.  A  village  will  be  denied  relief  in  equity 
against  bonds  &ued  under  an  Act  of  the  ueg- 
iuature  authorizing  bonds  for  public  improve- 
ments in  the  village  and  used  »  aid  of  a  rail- 
road, for  which  purpose  they  could  not  be 
legally  authorized,  where  the  Act  was  obtained 
by  the  people  of  the  village  by  falsely  repre- 
senting to  the  Legislature  that  the  power  to 
issue  bonds  was  desired  for  the  purpose  of 
making  public  improvements  in  the  village. 
The  people  must  be  left  to  such  defense  as  they 
may  be  found  entitled  to  in  a  court  of  law. 
Cedar  Springs  v.  ScMich,  81  Mich.  405, 

8:  861 
For  mistake* 

828.  Ignorance  of  the  loss  of  an  insured  vessel 
at  the  time  the  policy  thereon  is  canceled, 
and  a  supposition  that  she  has  reached  her 
port  of  destination,  constitute  such  a  mistake  of 
fact  as  will  entitle  the  insured  to  have  such 
cancellation  set  aside.  Duncan  v.  New  Fork 
Mut,  Ins,  Co,  138  N.  Y.  88,  80:  886 
For  £k*aad. 

829.  Equity  will  grant  relief  where  either 
a  husband  or  wife  has  been  false  to  the  other, 
and  fraudulently  or  through  coercion  has  pro- 
cured an  unjust  advantage.  Meldrum  v.  Mel- 
drum,  16  Colo.  478,  11:  66 

330.  A  written  contract  may  be  canceled 
on  proof  that  it  was  signed  by  one  of  the  par- 
ties at  the  request  of  the  other  parties,  under 
an  agreement  that  it  should  not  be  binding, 
and  on  their  statement  that  the  signature  was 
necfssaiy  to  comply  with  their  rules  in  order 
to  permit  him  to  sec  a  certain  process  for  the 
manufacture  of  glucose,  for  the  manufacture 
of  which  he  tallied  of  organizing  a  corpora- 
tion. OlmsteadY.  Michaels  {C  C.  W.  D.  Mo.l 
~  1:  840 
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331.  A  puTchaper  of  the  interest  of  one  per- 
son in  a  mine,  knowing  that  a  fraud  was 
being  perpetrated  on  the  seller  b^  concealing 
the  fact  of  a  rich  discovery  of  ore  in  the  mine, 
cannot  avail  himself  of  the  benefits  thereof, 
but  the  conveyance  will  be  set  aside  for  fraud. 
Gh-uber  v.  Baker,  20;Nev,  458,  9:  802 
For  undue  influence. 

332.  The  fact  that  a  deed  of  trust  was  made 
by  a  man  while  sick,  troubled,  and  under  ner- 
vous exciterngpt,  to  a  trustee  acting  as  his  coun- 
sel, for  the  purpose  of  coercing  his  wife  into  a 
separation  on  advantageous  terms,  will  not  pre- 
vent the  grantor  from  demanding  a  reconvey- 
ance, on  the  ground  that  the  transaction  was 
against  public  policy  and  that  he  was  in  pari 
delicto.    JameHY.  QUere,  16  R  I.  3«7,  8:  164 

333.  An  attorney  will  be  ordered  to  reconvey 
land  conveyed  to  nim  by  a  client  in  trust  for 
his  children,  for  the  purpose  of  coercing  his 
wife  to  a  separation  on  advantageous  terms,  al- 
though it  contains  no  power  of  revocation, 
where  the  client  was  uzider  a  misapprehension 
as  to  the  trustee's  power  to  reconvey.         Id, 

334.  A  deed  from  a  husband  to  his  wife  of 
land  which  had  been  acquired  by  their  ioint 
efforts,  secured  by  her  importunities  and  as- 
surances that  he  should  enjoy  it  with  her  as  a 
home,  will  not  be  set  aside  because  she  has  ex- 
pelled him  therefrom.  Finlaj/9on  v.  J^tUayabih 
17  Or.  347,  8:801 

835.  The  fact  that  a  wife  and  her  husband 
agreed  that  she  should  deed  her  estate  to  the 
latter,  who  in  turn  was  to  will  her  his  estate  so 
that  Uie  survivor  should  have  the  entice  prop- 
erty,  does  not  tend  to  establish  undue  influence 
on  the  husband's  part  Jones  v.  Oorham  (Ky.) 
90  Ky.  62i,  10;  81^8 

336.  A  reconveyance  by  a  natural  daughter 
to  her  father  will  be  set  aside  where  he  had 
deliberately  conveyed  the  property  to  her  as  a 
gift,  and,  after  becoming  feeble  m  body  and 
mind,  was,  although  unwilling,  driven  by  other 
members  of  his  family  to  ask. her  for  a  reconvey- 
ance, and  she  ^ve  it  without  time  for  reflec- 
tion, consultation,  or  advice,  while  deeply 
moved  by  his  distress  and  ur^ed  b^  the  family 
lawyer,  who  had  been  sent  with  him  and  who 
told  her  that  it  would  be  best  for  her  to  do  so, 
although  he  knew  that  her  father's  latest  will 
had  omitted  all  provisions  for  her  which  former 
wills  contained.  Davis  v.  Strange,  86  Va.  793, 

8:  261 
Conditions  of  rescission;  ratification. 
387.  A  married  woman  whcduring  minority, 
loins  with  her  husband  in  a  conveyance  of  her 
land  in  which  he  has  a  life  interest,  is  under 
no  obligation,  before  rescinding,  to  refund  pur- 
chase money  paid  to  the  husband  and  which 
did  not  come  to  her  hands,  but  which  may  be 

E resumed  to  have  been  paid  for  his  interest, 
he  must,  however,  pay  her  individual  in- 
debtedness to  the  grantee,  which  he  canceled  at 
the  time  of  the  conveyance  as  part  of  the  con- 
sideration thereof.  Stull  v.  Harris,  51  Ark. 
294,  8:  741 

338.  No  technical  tender  of  property  whicJi  a 
vendee  was  defrauded  into  buying  need  be 
made  to  the  fraudulent  vendor  before  the  com- 
mencement of  an  equity  suit  to  compel  a 
rescission  on  the  ground  of  fraud.  It  is  siifli- 
cient  if  the  vendee  can  show  that  he  has 
preserved  the  property  substautiallv  in  the  con- 
dition in  which  he  received  it.  without  inten- 


tional  or  unnecessary  change.  Tarkinctoih 
V.  Purms,  138  Ind.  182,  9:  607' 

339.  To  prevent  one  from  rescinding  a  con- 
tract of  purchase  by  which  he  has  been 
defrauded,  for  the  reason  that  he  has  acquiesced 
therein,  the  alleged  act  of  acquiescence  must 
be  unequivocal  and  must  show  an  election  to- 
retain  the  property  after  discovering  the  deceit. 

Id, 

340.  A  sale,  by  a  defrauded  vendee,  of  some 
of  the  property  received  under  the  fraud  ulen 
contract,  and  a  receipt  of  the  money  therefor, 
will  not  destroy  a  fully  perfected  right  on  his 
part  to  rescind  the  fraudulent  contract,  if  he 
fully  accounts  for  the  proceeds  to  the  fraudu- 
lent vendor,  unless  it  appears  that  such  sale 
was  made  in  the  regular  course  of  business,  or 
under  such  circumstances  as  show  an  intent  to 
affirm  the  fraudulent  contract,  since  he  has  a 
right  to  make  sales  of  the  property  for  certain 
purposes,  such  as  to  preserve  it  from  destruc- 
tion, etc.  Id. 

841. Merely  signing  and  acknowledging  a  deed 
of  assignment  of  the  firm  assets  for  benefit  of 
creditors  will  not  defeat  the  right  of  one  who 
has  been  defrauded  in  the  purchase  of  an  inter- 
est in  a  partnership  concern,  to  rescind  the 
fraudulent  contract,  if  before  delivery  of  the 
deed  he  withdraws  his  consent  thereto.      Id. 

c.  Btformaium. 

342.  A  bond  drawn  precisely  as  the  parties 
wanted  It,  and  which  for  more  than  180  years 
has  completely  answered  its  purposes,  will  not 
be  reformed  merely  because  it  has  become  less- 
effectual  than  it  was  expected  to  prove.  Mid- 
dleUnon  v.  Ifewport  Hospital,  16  R  I.  319, 

1:  191 

848.  A  written  contract  for  a  2,000-bushel 
house  for  the  manufacture  of  glucose,  signed 
without  any  mistake  as  to  its  terms,  under  an 
agreement  that  it  should  not  be  binding,  but 
merely  to  satisfy  a  rule  of  the  parties  on  one 
side,  to  permit  the  other  to  see  a  process  for 
the  manufacture  of  glucose, — cannot  be  re- 
formed to  make  it  a  contract  for  a  1,000-bushel 
house,  in  accordance  with  a  parol  agreement. 
OlmsteadY,  MiehaeU  (C.  C.  W.  D.  Mo.)  36 
Fed.  Rep.  455,  1:  840 

For  mistake. 

344.  Equity  wijl  so  reform  a  written  con- 
tract as»  to  make  it  express  the  intention  of  the 
parties,  although  their  mistake  was  one  of 
law.  Eastman  v.  Provident  Mut.  Relief  Asso. 
66  N.  H.  176,  6:  718 

345.  A  contract  which  states  an  impossible 
date  of  performance — as,  where  it  states  a 
date  previous  to  the  execution  of  the  contract 
— will  be  reformed,  although  men  familiar 
with  the  business  to  which  it  relates  might 
infer  the  date  intended.     Cameron  v.    White^ 

75  Wis.  425,  6:  498 

346.  Mutual  mistake,  in  equity,  is  a  mistake 
common  to  all  the  parties  to  a  written  contract 
or  instrument,  and  usually  a  mistake  concern- 
ing the  contents  or  the  legal  effect  of  the  con- 
tract t)r  instrument.  Page  v.  Higgins,  150 
Mass.  27.  5:  15» 

347.  When,  by  accident  or  mutual  mistake, 
a  written  contrabt  does  not  express  the  actual 
contract  of  the  parties,  the  remedy  is  by  a  ref- 
ormation orrectifl^ation  of  the  writing.    When. 

See  Index  to  Notes  Preceding. 


CX)NTRACTS,  VI. 


17» 


tbe  written  contract  does  not  express  the  un- 
derstanding of  the  parties,  on  account  of  a  mis- 
take concerning  the  subject  matter  of  it,  the 
remedy  is  by  rescission  or  cancellation  of  the 
written  contract,  and  in  some  cases  by  its  recti- 
fication. Id. 

348.  Where  there  is  an  honest  misunderstand- 
ing between  the  parties  to  a  deed  as  to  the  lots 
which  the  grantor  was  to  convey,  and  the 
grantee  drew  the  deed  according  to  his  under- 
standing in  that  respect,  and  the  grantor  exe- 
cuted it  without  a  knowledge  of  its  contents, 
supposing  that  it  did  not  include  a  certain  lot, 
it  cannot  be  reformed  against  the  consent  of 
the  grantee  so  as  to  exclude  that  lot;  and  if  it 
be  declared  void,  tbe  grantor  cannot  retain  the 
consideration  nsid,  and  the  grantee  must  render 
an  account  of  the  rents  and  profits  while  he 
held  possession  of  the  land.  Id, 

349.  Where  each  party  to  the  deed  misunder- 
stood the  understanding  of  the  other  in  regard 
to  land  which  was  agreed  to  be  conveyed,  this 
b  a  common  mistake  as  to  the  subject  matter 
of  the  contract,  and  is  not  a  mutual  mistake  in 
inserting  in  the  deed  the  description  of  the 
land.  ^<i' 

850.  A  mistake  as  to  the  legal  effect  of  the 
word  ••heirs,"  whereby  a  deed  is  made  to  con- 
vey a  fee,  instead  of  a  life  estate,  under  the 
rule  in  ShdUy's  Case,  is  not  ground  for  its  ref or^ 
malion.     Fowler  v.  Black,  136  HI.  8(38, 

11:  670 

S51.  A  mutual  mistake  of  covenantor  and 
covenantee  in  supposing  that  land  staked  and 
pointed  out  to  the  grantee  all  belonged  to  the 
grantor,  while  in  fact  it  included  a  strip  be- 
longing to  an  adjoining  owner  whose  land  was 
made  a  boundary  by  the  description  of  the 
premises  in  the  deed,  entitles  the  gr&ntee  to 
have  the  deed  reformed  so  as  to  include  such 
strip,  and  then  to  damages  for  breach  of  the 
covenant  of  warranty  and  seisin  for  failure  of 
title  to  such  strip.  Butler  y.  Barnes,  60  Conn. 
170,  18:  878 

VI.    Actions;  Liabilities. 

802.  A  contract  is  established  with  requisite 
certainty  to  allow  its  enforcement,  although 
tbe  writing  has  been  lost,  when  it  is  proved  to 
be  an  agreement  that  certain  existing  openings 
through  a  railroad  embankment  shall  be 
maintained.  Bock  Island- 4b  P,  JSL  Co.  v.  Dim' 
tk,  144  111.  628,  10:  106 

353.  A  contract  by  a  compress  company  to 
procure  insurance  for  the  benelit  of  carriers, 
upon  cotton  delivered  to  it  for  such  carriers, 
renders  it  liable  to  them  for  failure  to  procure 
insurance  sufficient  to  cover  any  loss  that 
occurs.  Deming  v.  Merchants  Cotton-Press  dh 
S.  Co,  90  Tcnn.  306,  18:  618 

354.  An  owner  of  property  in  the  posvsession 
of  a  bailee  who  has  contracted  to  insure  It 
cannot  recover  for  the  tatter's  failure  to  pro- 
care  full  insurance,  when  he  has  himself 
procured  it  and  received  pavment  thereon. 

Id. 
SNlf.  A  contractor  continuing  work  under  a 
contract  to  construct  a  levee  at  a  certain  price 
per  cubic  yard,  after  discovering  that  the  rep- 
resentations of  the  other  party  as  to  the  quan- 
tity and  kind  of  earth  to  be  handled  were  false, 
waives  any  claim  for  damages  because  of  such 

See  ladez  to  If  otea  Preceding. 


representations.    Nbunnan  v.  Sutter  County 
Liind  Co.  81  Cal.  1,  6:  819 

856.  An  agreement  to  pay  a  further  sum  for 
bonds  in  litigation  if  they  are  held  to  be  a 
superior '  lien  to  the  other  bonds  of  the  same 
issue,  but,  in  case  such  priority  shall  not  be  es- 
tablished, that  the  sum  already  paid  shall  be  in 
full, — gives  no  right  to  an  additional  payment 
where  certain  other  bonds  have  been  accorded 
an  equal  priority  with  them.  Oilman  v.  Jones, 
87  Ala.  691,  4:   118 

857.  One  who  has  ordered  goods  to  be  man- 
ufactured for  him,  to  be  paid  for  as  they  are 
delivered,  is  liable  to  the  manufacturer  for 
damages  in  case  he  fails  to  accept  and  take 
away  the  completed  goods  at  the  time  he  is  re- 
quired by  the  contract  to  do  so.  Central  Lith, 
ographing  &  E,  Co,  v.  Moore,  75  Wis.  170, 

6:  788 

858.  An  assignor  of  a  contract  for  the  pur- 
chase of  land,  who,  when  making  the  assign- 
ment, knows  that  another  is  to  &  equally  in- 
terested with  the  assignee  in  the  contract, 
and  does  not  have  his  name  inserted  in  tbe 
assignment,  cannot  thereafter  recover  from  him 
upon  a  covenant  contained  in  such  assignment 
on  the  part  of  the  assignee.  Ferguson  v. 
McBean,  91  Cal.  68,  14:  66 
Recoverin|^  back  money* 

859.  Buildmg  shops  on  donated  lanii  with 
money  given  for  that  purpose,  to  secure  the 
remdval  by  a  manufacturing  company  of  its 
business  to  a  certain  place,  Is  not  a  part  per- 
formance of  its  contract  to  make  such  removal 
of  its  business,  so  as  to  prevent  the  subscrib- 
ers from  recovering  back  their  money  on  Uie 
ground  that  the  entire  consideration  had 
failed  if  the  business  is  not  removed.  Ft. 
Wayne  Electric  LigTU  Co.  v.  Miller,  131  Ind. 
499,  14:  804 
Defenses. 

360.  Tbe  defense  of  fraud  may  be  made 
when  a  third  party  for  whose  benefit  a  con- 
tract was  made  seeks  to  enforce  it.  MaxfiM 
V.  Schwartz,  45  Minn.  150,  10:  d06 

861.  When  one  of  two  contracting  parties  is 
fraudulently  induced  to  execute  a  wriiren  in- 
strument upon  the  false  representation  that  it 
expresses  the  agreement  which  they  have  made, 
the  party  defrauded  may  defend  against  tlie 
enforcement  of  the  fraudulent  instrument  by 
the  other  party,  even  though  he  may  be  charge- 
able with  want  of  prudence  in  relying  upon 
the  false  re  presentations.  Maxfleldr.  Schwartz, 
45  Minn.  150,  10:  606 

862.  The  neglect  of  one  entilfled  to  a  life  sup- 
port under  a  mortgage  given  therefor,  to  assert 
her  right  until  after  the  sale  of  the  property  on 
the  mortgagor's  death  and  after  his  estate  has 
been  substantially  settled,  will  not  bar  her 
right  to  enforce  the  mortgage,  where  it  does 
not  appear  that  grantees  of  the  mortgagor 
have  lost  their  remedv  upon  his  warrant  v. 
Coleman  v.  Whitney,  6^  Vt.  133.         9:  617 

368.  The  right  of  action  upon  a  check  given 
in  payment  of  a  subscription  is  not  affected  by 
a  condition  subsequent  upon  which  the  sub- 
scription is  made,  but  which  has  not  been 
broken.  La  Fayette  County  Monument  Corp, 
V.  Magoon,  73  Wis.  627,  8:  761 

8G4.  An  agreement  indorsed  on  a  note  by  the 
maker,  in  connection  with  a  smaU  payment, 
just  before  the  expiration  of  six  years  from  its 
date  and  of  five  years  from  its  maturity,  not  to 
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take  advantage  of  the  Statute  of  Limitations, 
does  not  waive  the  defense  of  the  statute  for 
more  than  six  years  from  the  making  of  the 
agreement.  Kellogg  v.  Dickinson^  147  Mass. 
432,  1:  846 

865.  A  judicial  sale  of  the  equitable  interest  of 
a  deceased  vendee  in  a  contract  for  lands  will 
not  bar  an  action  by  his  widow  to  recover  the 
value  of  improvement*,  on  an  agreement  by 
the  vendor  to  pay  her  therefor  in  consideration 
of  rescission  of  the  contract  for  the  lands. 
Houston  V.  Sledge,  101  N.  C.  640,         8:  487 


VII.  Impairment  of  Obligation. 
a.  As  to  Sui^ect  Matter, 
1.  In  OenercU;  By  Statutes, 
See  also  Appeal  and  Ebrob,  885-887. 

366.  The  contract  of  marriage  is  not  a  * 'con- 
tract," within  the  meaning  of  the  provision  in 
the  Constitution  of  the  United  States  prohibit- 
ing states  from  impairing  the  obligation  of  a 
contract.  Stats  v.  Tatty  (C.  0.  S.  T>.  Ga.)  41 
Fed,  Rep,  753,  ,^  7:  60 

367. •The  legislature  can  avoid  payment  oi 
the  obligations  of  .the  State  by  failure  or  re- 
fusal to  make  the  necessary  appropriation,  al- 
though that  body  cannot  impair  the  obligation 
of  the  contract.  Carr  v.  State,  Du  Coetlosquet 
127Ind.  204,  11:870 

868.  The  obligation  of  a  contract  is  not  im- 
paired by  the  repeal  of  a  law  under  which  a 
contract  for  years  was  made,  but  which  did 
not  authorize  a  contract  for  any  definite  term; 
and  the  contract  is  terminated  by  such  repeal. 
Synod  of  Dakota  v.  State  (S.  D.)        14:  418 

869.  A  statute  making  proof  of  the  cost  of  an 
obligation  the  measure  of  the  creditor's  recov- 
ery, instead  of  the  liability  of  the  debtor  as 
shown  by  the  terms  of  his  contract,  is  uncon- 
stitutionaL    People  v.  O'Brien^  111  N.  Y.  1, 

2:  265 

870.  After  an  election  by  a  county,  under  au- 
thority of  law,  to  ascertain  whether  it  will  is- 
sue bonds  in  aid  of  a  railroad,  and  after  sub- 
scription to  the  stock,  agreement  to  issue  the 
bonds  upon  performance  of  certain  conditions 
by  the  railroad  company,  and  acceptance  by 
the  latter  of  the  agreement  and  of  the  condi- 
tions,— there  is  a  valid  and  binding  contract 
which  is  not  impaired  by  a  subsequent  change 
of  the  state  Constitution.  Nelson  v.  Hay- 
wood County.  87  Tenn.  781,  4:  648 
As  to  carriers*  contracts. 

371.  Contracts  concerning  interstate  transpor- 
tation must  be  regarded  as  made  upon  the 
basis  and  with  the  understanding  that  changes 
in  the  law  applicable  to  them  may  he  made  by 
Congress;  and  there  is  no  vested  right  in  the 
law  as  it  existed  at  tb*»  time  they  were  made. 
Fitzgerald  v.  Qrand  Trunk  B.  Co,  63  Vt.  169, 

18:  70 

872.It  cannot  be  presumed,  without  the  clear- 
est language  indicating  such  an  intention,  that 
parties  to  a  contract  anticipated  the  enactment 
of  an  unconstitutional  law,  or  contracted  upon 
such  assumption;  and  therefore  a  contract  be- 
tween street  railroad  companies,  to  make  no 
change  in  rates  of  fare  so  long  as  the  rates  al- 


lowed by  law  upon  a  certain  date  shall  be  re- 
ceived, will  terminate  by  force  of  its  own  limi- 
tation when  a  statute  Is  passed  reducing  such 
rates.  Buffalo  East  Side  Street  B.  Co.  v.  Buf- 
falo Street  B,  Ob.  Ill  N.  Y.  132,  2:  884 

373.  A  statute  making  it  unlawful  for  street- 
railroad  companies  in  a  certain  city  to  charge 
the  rates  of  fare  then  received  does  not  impair 
the  obligation  of  a  contract  between  two  of  the 
oompames  operating  street  railroads  in  that 
city,  by  which  they  have  agreed  not  to  change 
the  rates  without  the  con^^ent  of  each  other.  Id. 
As  to  corporate  rig^hts  and  property. 
See  also  Corporations,  42. 

374.  ThePennsylvaniaActofl868(P.L.  58) 
limiting  the  amount  to  be  recovered  in  actions 
against  railroad  companies  and  common  car- 
riers for  negligence  to  $8,000  in  case  of  per- 
sonal injunes  and  $5,000  in  case  of  death, 
providing  that  ''upon  the  acceptance  of  the  pro- 
visions hereof  by  any  carrier  or  corporation  the 
same  shall  become  a  part  of  its  Act  of  incorpo- 
ration," does  not  constitute  a  contract  with  a 
corporation,  and  is  abrogated  by  the  new  Con- 
stitution of  Pennsylvania,  art.  8,  §  21,  provid- 
ing that  no  statute  shall  limit  the  amount  of 
recovery  for  injuries  resulting  in  death,  or  for 
injuries  topersons  or  property.  Bennsylw  nia 
B,  Co.  V.  Bawers,  124  Pa.  188,  2:  621 

375.  It  is  not  a  violation  of  a  contract  with  a 
plank-road  company,  created  by  its  Act  of  in- 
corporation, to  enact  that  no  toll  gate  can  be 
kept  or  toll  demanded  within  the  corporate 
limits  of  a  city,  where  such  corporation  bad 
accepted  the  provisions  of  a  statute  amending 
its  charter,  which  made  the  privileges  of  the 
company  the  same  as  those  of  other  comoanies 
under  the  general  law.  Snell  v.  Chicago,  133 
111.  418,  8:  858 

376.  The  acceptance  by  an  incorpoi'ated 
school,  of  a  legislative  Act  absolute  in  terms, 
and  containing  no  reservation  of  a  right  to  alter, 
modify,  or  repeal  It,  which  grants  to  the  corpo- 
ration lands  which  have  been  sequestered  by  the 
Legislature  for  school  purposes,  to  be  held  in 
trust  for  the  use  of  the  school  forever,  will,  in  the 
absence  of  a  coostitutional  limitation  securing 
the  right  to  future  Legislatures  to  modify  or 
repeal  the  Act,  constitute  an  executed  grant, 
within  the  protection  of  the  United  States  Con- 
stitution, forbidding  States  to  pass  laws  impair- 
ing the  obligation  of  contracts;  and  the  State 
cannot  afterwards  recall  the  grant  and  make  a 
different  disposition  of  the  lands;  and  the  fact 
that  the  grant  was  without  consideration  is  im- 
material. Franklin  County  Orammar  SeJtool 
V.  Bailey,  62  Vt.  467,  10:  405 

377.  The  provisions  of  K  Y.  Laws  1850,  §  48, 
that  the  repealincr  of  a  charter  shall  not  impair 
any  remedy  existing  against  the  corporation, 
its  directors  or  officers,  upon  a  liabUitv  pre- 
viously incurred,  is  a  contract  protected  by  the 
provisions  of  the  Federal  Constitution.  Peo- 
ple V.  O'Brien,  111  N.  T.  1,  2:  255 

378.  A  statute  which  defeats  the  right  of  ac- 
tion against  a  corporation  by  its  dissolution 
does  not  impair  the  obligation  of  contracts, 
where  it  provides  for  the  administration  of  the 
assets  for  the  benefit  of  creditors  and  stock- 
holders.    Helson  T.  Hubbard  (Altk.)    17:875 

379.  A  statute  empowering  the  state  auditor 
to  institute  proceedings  for  the  dissolution  of 
insurance  companies  which  upon  examination 
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■eem  to  be  insolveDt,  or  in  such  coodition  as  to 
render  their  further  continuance  in  business 
hazardous  to  the  insured  or  to  the  public,  and 
to  apply  for  an  injunction  to  prevent  their  fur- 
ther proceeding  with  the  business,  and  for  a  re- 
oeiyer, — ^is  not  unconstitutional  as  impairing 
the  obligation  of  contracts.  BepuHic  L.  Ins, 
€o,  ▼.  J^^wigert,  135  lU.  150,  18:  888 

As  to  reli^oas  BocietieB. 

SdO.  An  Act  providing  that  the  majority  of 
a  congregation  may  determine  to  which  branch 
of  a  divided  religious  society  they  shall  belong, 
aod  making  such  determination  conclusive  as 
to  property  held  in  trust  for  such  congregation, 
iB  unconstitutional  and  void  as  impairiDg  the 
obligation  of  contracts.  Finley  v.  Srent  (Va.) 
87ya.l08,  11:814 

As  to  ehkrities. 

381.  The  prohibition  against  impairing  the 
obligation  of  contracts,  contained  in  U  S. 
Const,  art  1,  §  10,  applies  to  contracts  estab- 
lishing charitable  trusts.  Gary  Library  v. 
Bliis,  16t  Mass.  364.  7:  766 

3^.  The  acceptance  by  a  town  of  a  propo- 
lition  for  the  donation  ot  a  fund  for  the  esiab- 
lishment  of  a  public  library,  which  contains  a 
scheme  for  the  management  of  the  fund  and 
library  and  the  payment  of  the  money  in  ac- 
cordance therewith,  constitutes  a  contract  be- 
tween the  parties;  and  the  scheme  cannot  after- 
wards be  changed  by  the  Legislature  without 
the  consent  of  all  the  parties  to  the  contract, — 
at  least  not  until  Ae  conditions  existing  at  the 
time  the  contract  was  made  become  so  changed 
as  to  make  it  impracticable  or  inconvenient  to 
further  carry  out  the  original  scheme.       IcL 

2.  By  Change  of  Decisions, 

383.  The  construction  of  a  Statute  of  Descents 
established  by  the  decisions  of  the  courts  at 
the  time  of  a  quitclaim  deed  by  heirs  claiming 
under  the  statute  becomes  a  part  of  the  con- 
tract and  must  govern  the  rights  of  the  parties 
as  against  a  different  construction  thereafter 
adopted  by  overruling  the  former  decisions. 
Haskett  ▼.  Maxey  (Ind.)  19:  879 

But  see  cases  following. 

364.  An  innovation  or  change  in  the  law  by 
a  judicial  decision  does  not  impair  the  obliga- 
tion of  an  existing  contract,  where  neither  the 
Constitution,  nor  a  statute,  nor  any  enactment 
that  has  the  force  of  the  law,  is  applied  to  af- 
fect the  contract.  Bay  v.  Western  Pen nsylvania 
Natural  Gas  Co.  138  Pa.  576,  18:  890 

885.  Overruling  decisions  of  the  state  court 
of  last  resort  which  were  in  force  at  the  time  a 
mortgage  was  given  by  a  married  woman,  and 
which  upheld  its  validity  under  the  statutes, 
does  not  affect  the  right  of  the  mortgagee. 
Farrior  v.  New  England  Mortg.  3.  Co.  (Ala.) 
93  Ala.  176.  "^        18:866 

886.  Decisions  on  which  the  parties  to  aeon- 
tract  rely  do  not  constitute  a  part  of  it  so  as  to 
exempt  the  contract  from  the  o])eration  of  a 
subsequent  decision  derlanng  a  diflTerent  rule 
upon  the  same  subject  and  overruling  the 
earlier  decisions.    AUen  v.  Allen,  95  Cal.  184, 

16:  646 

b.  As  to  Bemedies, 

387.  A  statutory  provision  that  the  release  of 
one  shall  not  discharge  another  is  not  uncon-  • 
See  Index  to  Notes  Preoedin^* 


stitutional  as  applied  to  cases  where  the  liabil- 
ity of  the  stockholder  was  incurred  before,  but 
the  proceedings  under  the  Insolvent  Act  were 
bad  and  the  corporation  discharged  subsequent 
to,  its  passage.  Willis  v.  St,  Paul  Sanitation 
Co,  48  Minn.  140,  16:  881 

Liens. 
See  also  Drains  and  Sbwbbs,  9. 

888.  A  statute  requiring  a  notice  to  be  given 
of  an  intention  to  file  a  lien,  the  right  to  which 
already  existed,  does  not  impair  the  obliga- 
tion of  a  contract  Best  v.  Baumgardner^  122 
Pa.  17,  1:  866 

389.  A  mechanics'  lien  given  by  statute  is  lia- 
ble always  to  be  modified,  altered,  or  repealed 
by  the  same  power  that  created  it.  Being  only 
a  means  for  enforcing  the  payment  of  a  debt 
arising  from  the  performance  of  a  contract,  it 
is  not  a  vested  right,  but  may  be  taken  away 
without  impairing  the  obligation  of  the  con- 
tract.   Manes  v.  Wadey,  73  Mich.  178, 

8:  498 

890.  Giving  a  mechanics'  lien  superiority 
over  a  prior  mortgage,  as  to  the  building  or 
improvement  added  by  the  lienor,  is  not  un- 
constitutional as  impairing  the  obligation  of  a 
contract  WinberUy  v.  Uayhervy,  94  Ala.  240, 

14:  806 
Redemption* 

391.  The  time  for  redemption  of  land  from  a 
mortgage  or  absolute  deed  given  as  security 
cannot  oe  extended  by  a  subsequent  statute,  as 
this  would  change  the  contract  rights  and  ob- 
ligations of  the  parties.  AUen  v.  Allen^  95 
Cal.  184,  16:646 

392.  A  statute  abrogating  a  right  which  a 
oiurigagee  has  at  the  time  the  mortgage  is  tak- 
en, of  a  fixed  and  definite  period  for  the  fore- 
closure of  the  mortgagor's  equity,  by  provid- 
ing that,  in  case  of  an  attachment  of  the  mort- 
gagor's interest  by  a  creditor  who  files  a  bill  in 
equity,  the  right  of  redemption  shall  not  ex- 
pire pending  such  proceedings  by  any  attempt- 
•"\  foreclosure  of  the  mortgage, — is  unconstitu- 
tional as  impairing  the  obligation  of  contract. 
Phinneyy,  Fhinney,  81  Me.  450,  4:  848 

898.  The  right  of  redemption  from  a  tax  sale 
is  governed  by  the  law  in  force  at  the  date  of 
the  sale;  and  a  statute  extendiDg  the  time  is 
unconstitutional  as  impairing  the  oblieration  of 
the  contract.  Hull  v.  State,  Bollins,  29  Fla. 
79,  '  16:  808 

394.  A  statute  reducing  the  rate  of  interest 
to  be  paid  on  redemption  from  a  foreclosure 
sale  does  not  impair  the  obligation  of  a  con- 
tract, where  the  rate  to  which  it  is  reduced  is 
not  lower  than  the  rate  of  interest  aneed  upon 
in  the  mortgage.  Bobertsony,  Vancleave  (Ind,) 
129  Ind.  217,231,  16:  68 
Tinie  of  payment, 

395.  The  time  of  payment  of  a  pecuniary 
obligation  is  a  material  provision  in  the  con- 
tract, and  a  creditor  cannot  be  compelled  by 
statute  to  accept  payment  in  advance.  People 
V.  aBrien,  111  N.  Y.  1,  8:  866 
As  to  taxes  and  taac  deed. 

396.  The  obligation  of  a  prior  mortgacre  con- 
tract is  not  impaired  by  a  statute  providing 
for  the  assessment  to  the  mortgagee  of  taxes 
which  had  previously  been  paia  by  the  mort- 
gagor, and  permitting  the  mortgagor,  in  case 
he  pays  such  taxes,  to  deduct  the  amount  from 
accrued  interest  on  the  indebtedness,  and  if  it 
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exceeds  the  interest  due,  then  from  the  prin- 
cipal, even  though  the  effect  of  the  latter 
would  be  to  extinguish  a  part  of  the  interest- 
bearing  debt  Detroit  v.  BenUt  91  Mich. 
78,  16:  60 

897.  A  law  which  requires  the  lessee  of  a  rail- 
road to  deduct  the  taxes  levied  on  the  road 
from  the  rent  stipulated  to  be  paid  under  the 
lease,  and  pay  the  same  to  the  State,  is  not  void, 
even  with  reference  to  existing  leases,  as  im- 
pairing the  obligation  of  a  contract,  where  both 
lessor  and  lessee  and  the  rent  due  are  proper 
subjects  for  taxation.  Vermont  4b  O.R.  Go,  y. 
VerTnont  C.  R.  Co,  63  Vt.  1.  10:  662 

898.  A  tax  deed  made  in  pursuance  of  a  sale 
of  property  for  a  delinquent  tax,  under  an  Act 
which  provides  that  such  deed  shall  be  conclu- 
sive evidence  of  the  regularity  of  the  assess- 
ment, except  for  fraud,  is  a  contract  with  the 
State  that  tiie  deed  shall  so  far  remain  conclu- 
sive evidence  of  title  in  the  grantee  therein; 
and  a  subsequent  Act  of  the  legislature,  mak- 
ing such  deied  only  prima  fade  evidence  of 
such  rcj^ularity,  is  void  because  it  impairs  the 
obligation  of  the  contract.  Tracy  v.  Reed 
(C.  C.  D.  Or.)  13  Sawy.  623,  2:  778 


CONTRIBUTION. 


By  Accommodation  Indorsers,  see  Bills  and 

Notes,  102. 
Jurisdiction  of  Equity  in,  see  Equity,  8. 
Limitation  of  Action  for,  see  Limitation  of 

Actions,  33. 
Between  Partners,  see  Partnership,  44. 
In  Unlawful  Business,  see  Contraots, 

263. 

1.  A  tenant  In  common  purchasing  at  a  tax 
sale  will  be  entitled  to  contribution  from  his 
cotenants,  toward  the  cost  and  expense  in- 
curred in  the  purchase  of  the  tax  title.  Clark 
V.  Lindsey,  47  Ohio  St.  437,  9:  740 

2.  Contribution  may  be  allowed  between  joint 
trespassers,  where  their  trespass,  which  con- 
sisted of  levies  made  by  their  joint  procure- 
ment under  their  several  attachments,  was 
made  in  good  faith,  believing  that  the  claim 
to  the  property  by  the  person  whose  rights 
they  invaded  was  actually  fraudulent  Var^ 
div&rY.  PoUak{A\eL.)  19:  688 

8.  Creditors  who  attach  goods  in  good  faith 
in  the  exercise  of  ordinary  prudence  and  cau- 
tion, with  no  intention  of  committing  a  trespass 
or  injuring  anvone,  but  with  the  honest  belief 
that  transfers  bv  the  debtor  were  fraudulent, 
are  not  wron^oers  such  as  to  be  denied  the 
right  of  contribution  between  each  other  for 
the  damages  thereby  incurred,  although  the 
seizure  turns  out  to  have  been  unlawful.  Far- 
ioell  V.  Becke7',  129  HI.  261,  6;  400 

4.  One  of  several  attaching  creditors  who 
has  assisted  in  defending  actions  brought  by  a 
claimant  of  the  goods,  and  whose  debt  nas  been 
fully  paid  from  moneys  arising  out  of  a  sale  of 
the  goods  under  the  attachment,  may  be  re- 
quired to  contribute  to  the  payment  of  the  dam- 
ages recovered  against  the  other  attaching 
creditors.  Id. 

5.  Contribution  cannot  be  compelled  by  a 


ludgment  debtor  who  has  paid  the  judgment, 
from  a  joint  defendant,  where,  after  the  latter 
had  been  notified  that  the  suit  was  aban- 
doned, the  former  had  the  proceedings  renewed 
and  carried  to  judgment  without  notice  to  the 
other,  and  assumed  to  conduct  the  defense  for 
both  without  setting  up  as  a  defense  therein  a 
discharge  in  bankruptcy  which  he  knew  hit 
codefendant  had  obtained  pending  the  action. 
Duneany.  Flanagan,  133 Pa.  373,       7:  412 

6.  Infant  heirs  are  not  liable  to  contribu- 
tion at  law  for  the  amount  of  liability  volun- 
tarily incurred  by  other  heirs  in  saving  the 
estate  from  insolvency.  Bene^et  v.  uha^e, 
58  Conn.  196,  8:  120 

7.  A  surety  who  has  made  partial  payments 
f  gregatlng  more  than  his  share  of  the  debt, 
16  right  to  contribution  as  to  all  of  which  is 
arred  by  limitation  except  the  last,  is  entitled 
» ludgment  against  his  cosurety  for  the  amount 

of  such  last  payment  Btuhnell  v.  BvshneU, 
77  Wis.  435,  9:411 


CONTRIBUTORY. 

Negligence,  see  Neolioence,  IL 


CONVERSION. 


Action  for,  see  Trover. 


CONVICTION. 

Record  of,  see  Appeal  and  Error,  73,  74 


^        COPY. 

As  Evidence,  see  Evidence,  278,  274. 
Of  Information,  see  Indictment,  etc.,  4. 


COPYRIGHT. 


Libelous  Claim  of  Infringement,  see  Libel 

AND  Slander,  75. 
Complaint  for  Infringement  of,  see  Pleadino, 

180, 181. 

1.  The  owner  of  a  copyright  may  assign 
an  undivided  interest  therein,  so  that  the  copy- 
right becomes  the  undivided  property  of  joint 
owners.  He  may  also  assign  or  transfer,  in 
equity,  an  exclusive  right  to  use  the  copy- 
righted work  in  a  particular  manner  or  for 
particular  purposes,  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon.  Black  v.  Ben- 
ry  G.  Allen  Co.  (C!  C.  S.  D.  N.  Y.)  42  Fed. 
Rep.  618,  9:  488 

2.  Permitting  the  use  of  a  copyrighted  ar- 
ticle in  a  foreign  encyciopeedia,  the  remainder 
of  which  is  written  by  foreigners  and  publici 
juris  in  this  countr^r,  does  not  warrant  its  inser- 
tion in  an  unauthorized  reprint  of  Uieencydo- 
peedia  here,  by  a  third  person.  Id, 

3.  Procuring  an  article  which  is  to  be  in- 
serted in  a  foreign  encyclopaedia,  to  be  writteo 
and  copyrighted  in  this  country,  for  the  express 

See  Index  to  Notes  Preoeding^. 
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pnrpofie  of  protecting  the  encyclopcedia  from 
being  reprinted  here  in  cheap  form,  which  re- 
print wonld  be  of  great  value  to  our  people 
.and  oonld  be  made  were  it  not  for  snch  artide, 
18  not  such  a  fraud  on  the  copyright  laws  as  will 
prevent  a  court  from  entertainiDg  jurisdiction 
of  a  bUl  to  restrain  an  infringement  of  the  copy- 
right. Id. 

i.  A  statistical  atlas  is  properly  copyrighted 
as  a  whole:  it  is  not  necessary  to  copyright 
separately  each  map  in  the  book.  id. 

5.  An  inchoate  right  to  a  copyright  may, 
prior  to  the  taking  of  the  copyright,  be  trans- 
ferred by  parol.  Id, 


CORAM  NOBIS. 

1.  Relief  from  a  plea  of  guilty  and  a  sen. 
tence  thereon  may  be  granted  by  an  action  or 
proceeding  in  the  same  court  in  the  nature  of 
a  writ  of  error  coram  nobis,  where  the  plea  was 
made  under  well-grounded  fear  of  mob  vio- 
lence.   State  V.  CcShoun,  50  Kan.  528, 

18:  838 

2.  The  question  of  guilt  or  innocence  of  the 
accused  is  not  a  necessary  question  to  be  deter- 
mined in  an  action  in  the  nature  of  a  writ  of 
error  eoram  nobis  for  relief  from  a  plea  of 
guilty  induced  by  fear  of  mob  violence,  as  the 
burden  of  proof  cannot  be  shifted  to  the 
accused  by  reason  of  the  fact  that  he  was  com- 
pelled through  fear,  to  plead  guilty.  Id, 

8.  No  statute  of  limitations  will  operate 
against  the  remedv  of  a  party  while  under  the 
legal  disability  of  impnsonment,  to  have  his 
sentence  reviewed  by  an  action  in  the  nature 
•of  a  writ  of  error  coram  nobis.  Id, 

4.  A  writ  of  error  eorani  nobis,  or  a  motion  in 
lieu  of  it,  is  not  a  proper  process  to  reverse  a 
jndcTnent  because  of  the  defendant's  insanity, 
as  the  judgment  can  only  be  affected  in  equity, 
which  has  lurisdiction  in  such  cases.  Wi^ 
row  V.  Smithson,  87  W.  Va.  757,        19:  768 


CORNELL  UmVEBSITY. 

See  Colleges,  8,  4. 


CORONER. 


?or  Inquisition  as  Evidence,  see  Evidekoe, 
i        307. 

Inquest  of,  as  Impeaching  Evidence,  see  Wit- 
nesses. 08. 
-Service  of  Writ  by,  see  Writ  and  Pkocbss,  8. 


CORPORATIONS. 

L  Nature;  Creation;  Franchises. 

a.  In  General;  Corpcnate  Purpofics, 

b.  ConstitutioncU   Mestrictions  as    to 

Statutes. 

c.  De  Facto  Corporation^ 

d.  Names. 

n.  Consolidation;  Reorganization; 
Transfer  of  Franchises. 

•See  IndeT  to  Notes  Preceding • 


III.  Charters;  Articles  of  Association. 

IV.  Powers,  Liabilities,  and  Officers. 

a.  RigMs  and  Powers  Generally. 

b.  (honing  Stock  of  Ot)ier  Companies, 

c.  Mode  of   Corporate  Action;  Acts 

of  Agents. 

d.  Power  to  Contract;  Ultra  Vires, 

e.  Property-Rights. 

f.  Liabilities. 

g.  Officers;  Meetings, 

1.  Qualification;  Meetings* 

2.  Powers. 

8.  Compensation. 

4.  Fiduciary  Belation, 

5.  Liabilities. 

V.  Capital;   Stock  and  Stockholders. 

a.  In  General;  Issue  of  Stock, 

b.  Subscriptions. 

c.  Transfers;  Lien. 

d.  Forged  or  Fraudulent  Issue. 

e.  Bights  of  Sharelwlders* 

1.  In  General, 

2.  Actions  By. 
8.  Dividends. 

£.  Liability  of  STutreholders. 

1.  In  General. 

2.  Fffect  of  Transfer. 
8.  For  Unpaid  Stock, 

g.  Stockholders*  Meetings;  Voting, 

VI.  Dissolution;  Forfeiture. 

a.  In  General;  Procedure, 

b.  Grounds  of  Forfeiture. 

c.  Fffect  on  Property-Bights, 

d.  EJfect  on  Causes  of  Action, 

e.  Bights  and  Preferences  of  Creditors. 

VII.  Foreign  Corporations* 

Who  may  Deny  Franchise  of,  see  Action  or 
Suit,  48. 

Agricultural  Societies  as,  see  Agricultural 
Societies,  1-3. 

Joint  Stock  Companies  as,  see  Joint-Stock 
Company. 

For  Improving  Navigation,  see  Navigation. 

Acknowledgment  of  Deed  of,  see  Acknow- 
ledgment, 1. 

Stockholder  as  Party  to  Action  for  Fraud,  see 
Action  or  Suit,  107. 

Parties  to  Action  for  Usurping  Franchise,  see 
Action  or  Suit,  108. 

Survivability  of  Action  against  Stockholder, 
see  Action  or  Suit,  153. 

Expulsion  of  Members  from,  see  Assoc r a- 
tions,  10-20. 

Liability  in  Assumpsit  on  Agreement  to  Pay 
Stock,  see  Assumpsit,  14. 

Delegation  of  Power  to  Create,  see  Benevo- 
lent Societies,  4. 

Bonds  of,  see  Bonds,  25-28. 

Perversion  of  Charitable  Fund  by  Distribu- 
tion among  Members,  see  Charities,  31, 

Conflict  of  Laws  as  to  Stockholders'  Liability, 
see  Conflict  op  Laws,  34. 

Self-Executing  Provision  of  Constitution  as 
to,  see  Constitutional  Law,  17. 

Right  to  Protection  of  Laws,  see  Constitu- 
tional Law,  73-77. 

Right  to  Equal  Privileges,  see  Constitu- 
tional Law,  116. 

Class  Lejrfslation  as  to  Wages  and  Payment, 
see  Constitutional  Law,  129-135. 
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Due  Process  in  Dissolution  of,  see  Constitu- 
tional Law,  159,  160. 

Due  Process  in  Restricting  Right  to  Contract, 
see  Constitutional  Law,  178-180. 

Power  to  Regulate  Contracts  of.  Generally, 
see  Constitutional  Law,  209,  210. 

Illegality  of  Subscription  for  Stock,  see  Con- 
tracts, 168. 

Impairing  Obligation  of  Contracts  of,  see 
Contracts,  180,  874-379. 

Foreign,  Jurisdiction  over,  see  Courts,  9, 18. 

Jurisdiction  over  Stockholders  in  Other  State, 
see  Courts,  12. 

Damages  for  Conversion  of  Stock,  see  Dam- 

AGB6,  141. 
Measure  of  Damages  for  Fraudulent  Stock, 

see  Damages,  91. 
Denial  of  Relief  to,  in  Equity, see  Equity.  28, 

29. 
Estoppel  as  to  Condition  of  Stock,  see  Es- 
toppel, 78. 
Estoppel  of,  by  Benefit,  see  Estoppel,  81. 
•  Presumption  as  to,  see  Evidence,  134-137. 
Presumption  as  to  Value  of  Stock,  see  Evi- 

DBNCB,  208. 
Presumption  as  to  Ownership  of  Stock,  see 

Evidence,  242. 
Records  and  Papers  of,  as  Evidence,  see  Evi- 

dencb,  880,  387,  348. 
Parol  Evidence  as  to  Notes  of,  see  Evidence, 

408-407. 
Parol  Evidence  as  to  Fixing  Salary  of  Officer, 

see  EvTDBNCB,  439. 
Proof  of  Declarations  of  Officers  and  Agents, 

see  Evidence,  597-601. 
Evidence  of  Existence  of,  see  Evidence,  811. 
Sale  ot  Stock  by  Executors,  see  Executors 

AND  Administrators,  26. 
Fraud  as  to,  see  Fraud  and  Fraudulent 

Conveyances,  8. 
Giirnishment  of  A^ent,  see  Garnishment,  3. 
Guaranty  of  Dividends,  see  Guaranty,  8,  4. 
Injunction  as  to  Corporate  Matters,  see  In- 
junction, 60-64. 
Insurable  Interest  of  Stockholder,  see  Insur- 
ance, 23. 
Effect  of  Judgment  as  to,  see  Judgment,  91- 

98. 
For  Rights  of  Life  Tenants  in  Dividends,  see 

Life  Tenants,  10-17. 
Limitation  of  Suit  against  Stockholder,  see 

Limitation  of  Actions,  31. 
Running  of  Statute  as  to  Foreign  Corpora- 
tions, see  Limitation  of  Actions,  62. 
Mandamus  to,  see  Mandamus,  33-38,  56. 
Notice  to  Directors  or  Stockholders  of  Cor- 
porate Matters,  see  Notice,  10,  11. 
Notice  to,  by  Knowledge  of  Agent,  see  No- 
tice, 22-25. 
Liability  of,  for  Nuisance,  see  Nuisances,  40. 
Description  of,  in  Pleadings,  see  Pleading, 

87-89. 
Complaint  as  to  Corporate  Matters,  see  Plead- 
ing, 192-195. 
Powers  of   Agent  of,   see   Principal  and 

Agent,  3-6. 
Individual  Liability  on   Contracts  for,    see 

Principal  and  Agent,  35-40. 
Appointment  of  Receiver  for,  see  Receivers, 

8-12. 
Removal  of  Causes  as  to,  see  Removal  of 

Causes,  10,  11. 
Titl   of  Statute  as  to,  see  Statutes,  55-64. 


Special  Legislation  as  to,  see  Statutes,  121,. 

122. 
Retroactive  Statute  as  to,  see  Statutes.  170l 
Taxes  on,  see  Taxes,  9-15,  52-87,  102-105^ 

108,  186-189. 
Tax  on  Gifts  to,  see  Taxes,  213,  214. 
Implied  Trust  as  to  Stock,  see  Tr-jsts,  8. 
Service  upon,  see  Writ  and  Process,  8,  9. 


I.  Nature  ;  Creation  ;  Franchises. 
a.  In  OenercU;  Corporate  Purposes, 

1.  A  corporation  is  an  Inhabitant  of  the- 
state  that  created  it,  or  of  the  state  w^here  it- 
keeps  its  records  and  principal  office.  Connor 
V.  Vicksburg  db  M,  B.  Co,  (C.  C.  E.  D.  Mo.)2' 
Inters.  Com.  Rep.  177,  36  Fed.  Rep.  278, 

1:  381 

2.  A  corporation  exists  only  In  contempla 
tion  of  law  and  by  force  of  law,  and  can  have 
no  legal  existence  beyond  the  State  or  sover- 
eigntv  bv  which  it  is  created.    Heee  y,  JSFew- 
poi't  News  db  M,  F.  B,  Co,  82  W.  Va.  164. 

8:  672 

3.  One  person  cannot  conduct  his  ordinary 
business  in  the  name  of  a  corporation,  under 
Ky.  Gen.  Stat.  chap.  56,  which  provides  that. 
**any  number  of  persons  may  associate  them> 
selves  together  and  become  incorporated." 
Louismlle  Bkg,  Co.  v.  Eisenman,  93  or  94  Ky. 
— ,  19:  684 

4.  The  legal  fiction  that  a  corporation  is  a 
legal  entity  may  be  disregarded  when  urged  t<v 
an  intent  and  puipose  not  within  its  reason  and 
policy.    State^  Watson,  v.  Standard  Oil  Co^ 
49  Ohio  St.  137,  15:  146- 

5.  A  corpoiation  is  not  created  by"  merely- 
making  and  filing  articles  of  incorporation  in 
the  oMce  of  the  secretary  of  state,  where  the 
stock  has  not  been  subscribed  and  paid  in  or 
directors  chosen.  State,  Attorney- Uen^al,  v. 
IfUelity  d  (7.  Ins.  Co.  49  Ohio  St.  440, 

16:  611 
Corporate  purposes. 

6.  No  corporation  can  be  organized,  under 
Minn.  Gen.  Laws  1873,  chap.  11  (Minn.  Gen. 
Stat  1878,  chap.  34.  §§  120-143),  except  for  an 
exclusively  manufacturing  or  mechanical  busi- 
ness.   If  the  purpose  for  which  a  corporation' 
is  formed,  as  stated  in  its  articles  of  associa- 
tion, is  to  carry  on  a  manufacturing  or  me- 
chanical business,  and  also  some  other  and  dis- 
tinct kind  of  business  not  properly  incidental* 
to  or  connected  with  the  former,  it  will  belong 
to  the  class  of  corporations  authorized  to  be 
formed  under  Minn.  Gen.  Stat.  tit.  2,  chap.  84. 
p§  109-119,  although  the  articles  recite  that  it 
IS  formed  under  the  Act  of  1878.    /Stote,  Clapp, 
V.  Minnesota  Thresher  MSg.  Co.  '40  Minn.  218, 

3:  610 

7.  A  corporation  may  be  formed  for  the 
purpose  of  buying,  owning,  improving,  sell- 
ing, and  leasing  lands,  tenements,  heredit- 
aments, real,  personal,  and  mixed  estates, 
and  property,  including  the  constructing^ 
and  leasing  of  a  building,  under  an  Act. 
authorizing  corporations  for  trade  or  for  car- 
rying on  any  lawful  mechanical,  manufao* 
turins,  or  agricultural  business.  Finnegan  ▼• 
Knights  of  Labo7'  Bldg,  Asso.  51  Minn.  — , 

18:  77& 

8.  Where  a  corporation  is  organized  under 
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•  i^eneral  statnte,  a  iiroyision  in  the  declaration 
of  iu  corporate  purpose,  the  necessary  effect  of 
which  is  the  creation  of  a  mopopoly,  is  void 
as  against  public  policv.  People^  Pedbody,  v- 
Chicago  Qa»  2¥u$t  Co.  180  111.  268.      8:  497 

9.  A  corporation  organized  with  the  ob- 
ject of  purchasing  and  Holding  all  the  shares 
of  the  capital  stocic  of  any  gas  company  in  the 
dty  or  8tate  is  not  a  corporation  or^nized  for 
a  lawful  purpose,  within  the  meaning  of  the 
Illinois  General  Incorporation  Act  (111.  Rev. 
Stat  cbap  82,  g  1),  proyidinff  that  corpora- 
tiooa  may  bw  formed  for  any  fowf ul  purpose 
witu  the  exception  stated  therein.  Id. 

10.  The  word  *'  unlawful,"  as  applied  to 
the  purposes  for  which  corporations  are 
formed,  is  not  used  exclusively  in  the  sense  of 
malum  in  »e  or  malum  prohibitum,  but  is  also 
ined  to  designate  such  acts,  powers,  and  con- 
tracts as  are  fUira  virct.  Id. 


b.  Constitutional  Bettrictions  as  to  Statutes, 


11.  The  .provision  of  R.  I.  Const,  art.  4.  §17, 
timt  a  bill  for  the  creation  of  a  corpora- 
tion, except  for  religious,  etc.,  purposes,  shall 
be  continued  until  another  election  of  the 
members  of  the  General  Assembly,  with  pub- 
lic notice  of  the  pendency  thereof,  Is  manda- 
tory and  must  be  substantially  complied  with. 
State  V.  Narragansett,  16  R.  I.  424,     3:  896 

12.  A  statute  giving  to  any  railroad  company 
that  owns  landing  places  the  right  to  own  wa- 
ter-craft for  transportation  across  a  navigable 
river  at  its  terminus,  but  which  declares  that 
no  right  shall  exist  under  the  Act  to  condemn 
any  real  estate,  and  that  the  Act  shiQl  apply 
only  to  such  companies  as  own  the  lanoings 
for  such  water-craft,  is  in  violation  of  the  con- 
stitutional  provision  against  local  or  special 
laws  for  granting  any  special  or  exclusive 
privilege,  immunity,  or  franchise.  Thomas 
V.  Wabash,  St.  L.  A  P.  JB.  Co.  (C.  C.  S.  D. 
HI.)  40  Fed.  Rep.  126,  7:  145 

13.  Under  the  New  York  Constitutional 
Amendment  which  went  into  effect  January  1, 
1875,  px>hibiting  the  passage  of  a  private  or 
local  bill  giving  to  any  corporation  any  exclu- 
sive privilege  or  franchise,  the  New  York  Act 
of  1886  which  gives  to  a  corporation  the  right 
to  a  complete  occupation  of  a  street  for  railway 
purposes,  providing  a  roof  over  the  excavation 
IS  left  to  take  the  place  of  the  street  surface, 
and  to  use  any  motive  power  which  would  not 
permit  of  the  emission  of  smoke,  gas,  or  cin- 
ders, is  unconstitutional  and  cannot  be  support- 
ed as  an  amendment  of  the  Act  of  1878  giving 
the  corporation  the  right  to  construct  a  railway 
in  tubes  not  more  than  81  feet  in  width  by  18 
feet  in  height,  exterior  measurement,  and  which 
should  not  approach  within  2  feet  of  the  curb 
line  or  18  feet  of  the  building  line  of  the  street. 
AfAor  V.  Neva  York  Arcade  JR.  Co.  113  N.  Y. 
93,  8:  789 

14.  When  the  enlargement  of  corporate 
powers  becomes  indistinguishable  from  a  grant- 
ing of  new,  substantive  rights,  a  statute  attemp^ 
ing  to  give  such  powers  is  within  the  purview 
of^the  New  York  Constitutional  Amendment 
taking  effect  January  1,  1875.  prohibiting  any 
private  or  local  statute  granting  any  exclusive 
privileges  or  franchises  to  a  corporation.    Id.  | 
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c.  De  Facto  Corporation^ 
See  also  infra,  284, 288. 

15.  A  substantial  compliance  with  the  law 
is  not  necessary  to  constitute  a  body  which 
attempts  to  comply  with  it  a  de  facto  corpora- 
tion. Finnegan  v,  KnigJUs  of  Labor  Bldg. 
As»o.  51  Minn.  — ,  18:  778 

16.  A  de  facto  corporation  exists  where  there 
is  a  law  authorizing  the  creation  of  corpora- 
tions, an  attempt  to  organize  a  corporation 
pcuDBuant  to  it,  and  user  an  a  corporation  under 
such  attempted  organization.  Id. 

17.  There  can  be  no  corporation  de  facto  where 
there  is  no  law  authorizing  associated  parties  to 
file  articles  of  association  or  to  become  incorpo- 
rated.   Eaton  Y.  TFo/A^,  76  Mich.  579, 

6:  lOE 

18.  Carrying  on  business  in  a  corporate 
name  is  noi  evidence  ot  user  which  can  tie  con- 
sidered in  aid  of  legal  corporate  existence, 
where  there  is  no  law  authonzing  the  members 
to  file  their  articles  of  incorporation  or  to  be- 
come incorporated.  Id. 

Id.  In  an  action  against  a  county  by  an  in- 
dustrial school  for  girls  to  compel  payment 
for  the  support  of  girls  committed  to  it,  the 
fact  tliat  plaintiff  is  kde facto  corporation  will 
not  estop  defendant  from  showing  that  it  has 
no  legal  e^isteri^.  Cook  County  v.  Chicago 
Industrial  School  for  Girls,  125  111.  540, 

1:  487 

d.  Names. 

• 

20.  The  right  of  a  corporation  to  use  its 
name,  conferred  upon  it  by  the  Act  of  incor- 
poration, being  as  much  a  part  of  its  franchise 
as  any  other  privilege  granted,  cannot  be  an- 
nulled at  the  suit  oi  a  private  person,  but  can 
be  taken  away  only  by  another  Act  of  the  leg- 
islature, or  at  the  suit  of  the  state.  Paulino- 
V.  PortuguMe  Beneficial  Asso.  18  R.  I.  — , 

20:  27Z 

21.  A  license  to  form  a  corporation  under 
a  certain  name,  issued  by  the  secretary  of 
state,  gives  such  corporation  the  right  to  that 
name  as  against  an  already  existing  corpora- 
tion having  a  different  name, which  has  passed 
a  resolution  and  given  notices  for  a  meeting  to 
vote  on  a  change  of  its  name  to  that  selected 
by  the  proposed  corporation, — ^at  least  where 
the  proposers  did  not  know  at  the  time 
of  their  license  of  the  proposed  change.  Illi- 
nois Watcfi,  Case  Co.  v.  Pearson,  140  111.  423, 

16:  429 

22.  The  secretary  of  state  cannot  revoke  a  li- 
oense  to  form  a  corporation  under  a  certala 
name,  merely  because  another  corporation  be* 
fore  the  license  was  issued  had  called  a  meet- 
ing to  vote  on  the  question  of  adopting  such 
name  instead  of  that  which  it  then  had.     Id. 

28.  No  suit  will  lie  in  favor  of  one  corpora- 
tion, organised  under  Mass.  Act  1888,  chap. 
429,  to  enjoin  either  the  organization  of  an- 
other corporation  with  a  name  so  similar  to  the 
first  as  to  be  within  the  apparent  prohibition  of 
§  2  of  that  Act,  or  the  use  of  such  name,  since 
I  7  makes  it  the  duty  of  the  commissioner  of 
insurance  to  determine  whether  the  names  con- 
flict, before  the  certificate,  which  is  made  con- 
clusive evidence  of  the  existence  of  the  corpo- 
ration, is  issued;  nor  will  the  suit  lie  to  protect 


I»o 


CORPORATIONS,  II.,  111. 


the  first  name  as  a  trade-name,  since  It  was 
taken  subject  to  whatever  interference  might 
be  permitted  bv  the  .<%tatiite.  American  Order 
of  A  a  ▼.  Merrill,  151  Mass.  556,        8:  880 

24.  The  business  of  a  foreign  corporation 
must  be  the  same  as  that  of  a  domestic  corpo- 
ration, or  so  nearly  like  it  that  it  might  operate 
to  injure  the  latter,  in  order  to  brin?  it  within 
the  Massachusetts  statute  against  doing  busi- 
ness under  a  name  like  that  of  a  demesne  com- 
pany. International  Thrust  Co.  ▼.  Internation- 
al Loan  it  T.  Co.  153  Mass.  271,        10:  768 

25.  The  name  under  which  a  foreign  corpo- 
ration actually  does  business,  and  not  its  true 
corporate  name,  is  to  be  considered  in  deter- 
mining whether  it  violates  the  Massachusetts 
Act  against  doing  business  under  a  name  like 
that  of  a  domestic  corporation.  Id, 

26.  The  '*  International  Loan  &  Trust  Com- 
pany" is  a  name  so  nearly  like  that  of  the  ''In- 
ternational Trust  Company"  as  to  mislead  the 
public,  and  therefore  cannot  be  used,  under 
the  Massachusetts  statutes,  by  a  foreign  cor- 
poration, when  the  other  name  is  already  in  use 
by  a  domestic  corporation.  But  the  addition 
of  the  words  '*Kansas  City"  or  ''Kansas  City, 
Missouri,"  to  the  name  of  the  foreign  corpora- 
tion, makes  the  use  of  it  lawful.  Id, 

27.  The  words  *'  mortgage  loan  and  invest- 
ment business,"  in  Mass.  Acts  1889,  chap.  452, 
prohibiting  a  foreign  corporation  from  carry- 
ing on  such  business  under  a  name  like  that  of 
a  Slassachuaetts  corporation,  refer  to  the  mort- 
gage business  as  one  thing  and  tlie  loan  and 
investment  business  as  another.  Id. 

28.  Buying  and  selling  investment  securities 
generally,  but  chiefl  v  its  own  debenture  bonds, 
and  the  stocks  and  securities  of  other  com- 
panies, and  mercantile  paper  which  a  foreign 
corporation  has  discounted  at  its  principal 
place  of  business  and  forwarded  for  r^iscount 
in  Massachusetts,  and  reoeiving  money  on  de- 
posit for  which  certificates  of  diposit  are  is- 
sued, and  also  receiving  money  which  it  invests 
for  customers, — fall  within  the  "banking"  or 
"loan  and  investment"  business,  which  a 
foreign  corporation  is  prohibited  to  engage  in 
under  a  name  like  that  of  a  domestic  corpora- 
tion, under  Mass.  Acts  1889,  chap.  452.      Id. 


II.  Consolidation;  Reobgaktzation;  Tbaks- 
FEB  OF  Franchises. 

See  also  infra,  315,  818. 

29.  A  consolidated  corporation  which  suc- 
<:eed8  to  all  the  property  and  rights  of  the  cor- 
porations merged  in  it,  under  statutory  provi- 
eions  which  operate  practically  to  dissolve  the 
old  corporations  into  the  new,  but  make  no  ex- 
press declarations  that  it  shall  assume  or  be 
come  liable  for  the  debts  and  obligations  of  the 
original  companies,  is  liable  for  fJl  their  valid 
debts  and  liabilities.  Louiemlle^  N.  A.  &  C. 
B,  Co.  V.  Boney,  117  Ind.  501,  8:  486 

30.  Whotber  or  not  the  Leirislatiire  can  au- 
thorize the  consolidation  of  a  corporation,  under 
the  general  power  reserved  to  alter  or  annul 
the  charter,  it  cannot  do  so  when  the  rights  of 
stockholders  will  thereby  be  ailected  by  increas 
ing  their  liability  as  such,  or  diminishing  the 


value  of  their  stock,  unless  the  consolidation  is 
made  by  the  unanimous  consent  of  the  stock- 
holders. BottsY.  Simpsonville  dk  B*  C.  Tump. 
Co.  88  Ky.  54,  8:  594 

81.  The  clause  in  the  charter  of  a  turnpike 
company,  that  it,  "in  matters  not  expressed  in 
the  charter,  shall  have  the  rights  and  privileges 
granted  to  the  most  favored  turnpike  com- 
panies," will  not  authorize  a  consolidation 
against  the  consent  of  the  stockholder.       Id, 

82.  Cal.  Const.  arL  4,  ^  81,  providing  that 
corporations  shall  not  be  created  by  special 
Act,  does  not  prohibit  the  assignment  of  a 
franchise  to  a  legally  organized  corporation  by 
persons  having  the  lawful  right  to  transfer  the 
same.  Peo^,  Attomesf-Qeneral,  v.  Stanford 
77  Cal.  SCO,  2:  98 

38.  A  domestic  corporation  cannot  be  re- 
organized under  the  laws  of  another  state 
without  process  of  lawful  dissolution.  Peo- 
pU  V.  Ballard,  134  N.  Y.  269,  17:  787 

84.  A  corporation  cannot  lease  or  dispose  of 
any  franchlM  needful  in  the  performance  of 
its  obligations  to  the  state,  without  legislative 
consent.  i^oektonY.  Central  B.  Co.(N.  J.  Ch.) 
50  N.  J.  Eq.  (6  Dick.)  62,  17:  97 

85.  8o  long  as  any  stockholder  does  not  con- 
sent thereto,  a  corporation  cannot  sell  all  its 
property  to  a  foreign  corporation  organized 
through  its  procurement,  with  a  majority  of 
nonresident  trustees,  for  the  express  purposes 
of  stepping  into  its  shoes,  taking  aU  its  assets, 
and  carrying  on  business.  Pe^fiie  v.  BaUard 
184  N.  Y.  269,  17:  787 


m.  Chabtbrs,  Abtioles  of  Absociation. 

86.  The  charter  of  a  corporation  is  to  be 
strictly  construed;  nothing  is  to  t)e  taken  as 
conceded  but  what  is  ^ven  in  unmistakable 
terms,  or  by  an  implication  equally  clear. 
Boekland  Water  Co.  v.  Camden  A  H.  Water 
Co.  80  Me.  544,  1:  888;  Syracuse  Water  Co. 
V.  ByracuM,  116  N.  Y.  167,  8:  648 

87.  A  charter  giving  a  corporation  a  right  to 
convey  water  from  a  certain  pona  for  the  pur- 
pose of  supplying  villages  with  pure  water, 
but  giving  no  right  to  take  or  use  it  for  the  pur- 
pose of  propelling  machinery,  and  nowhere  ex- 
pressly giving  an  exclusive  right,  or  in  terms 
prohibiting  a  Siarter  to  a  rival  corporation,  does 
not  constitute  a  contract  so  as  to  prevent  the 
liCgislature  from  afterwards  chartering  a  rivaJ 
corporation.  BocJcland  Water  Co.  v,  Camden 
dk  B.  Water  Co.  80  Me.  544,  .1:  88S 

88.  The  charter  of  a  corporation,  giving  it 
the  right  to  raise  the  level  of  a  pond  owned  by 
the  State  as  public  property  held  in  trust  for 
public  uses,  and  use  the  water  as  it  flows  from 
it,  but  containing  no  necessary  implication  of 
a  grant  of  the  exclusive  use  of  the  waters, 
vrhether  construed  as  a  revocable  license  or  a 
grant  of  a  vested  right,  is  subject  to  the  para- 
mount power  of  the  State  to  use  the  water  for 
public  purposes  for  which  it  was  held  in  trust. 
Waiuppa  Beserwir  Co.  v.  FallBiver,  147  Mass. 
548.  1:  466 

89.  The  mere  fact  of  the  insorMon,  in  certain 
corporate  charters,  of  a  prohibition  to  interfere 
with  the  navigation  of  streams,  is  no  ground 
for  construing  a  charter  which  does  not  con- 
tain such  prohibition  as  authorizing  such  in- 
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terferenoe  where  it  would  be  advantegepus  to 
the  corporatioB.  Oonvecticut  River  Lumber  Co, 
T.  Olcott  Fans  Oo.  65  N.  H.  290,        18:  886 

Amendnent. 

40.  The  reservation  of  legislative  power  to 
amend  or  repeal  a  charter,  whether  contained 
in  the  charter  or  in  the  State  Constitution  or  in 
general  laws,  is  not  repugnant  to  the  grant, 
but  is  a  constitutional  limitation  of  the  powers 
jrranted.  State,  Curtis,  v.  Brown  db  3,  iSfg,  Co, 
f8R.L_,  17:866 

41.  A  statute  providing  for  weekly  payment 
of  the  employe's  of  all  corporations  other  than 
religious,  literary,  or  charitable,  is  to  be  re- 
garded as  an  amendment  of  the  Acts  of  incor- 
poration of  all  such  corporations,  under  the 
genend  reservation  of  power  to  amend  or  re- 
peal. State,  Curtis,  v.  Brown  d  S.  Mfg,  Co, 
18  R.  I.—,  17:866 

42.  A  contract  made  by  a  railroad  charter 
is  not  impaired  by  a  statute  making  the  com- 
pany liable  for  fires  caused  by  its  engines  or 
the  act  of  its  servants  on  its  right  of  way, 
where,  although  the  original  charter,  was  not 
subject  to  amendment  or  repeal,  the  company 
accepted  an  amendment  the  effect  of  which, 
under  general  laws  then  in  force,  was  to  make 
the  charter  subject  to  amendment,  alteration, 
or  repeaL  JfcCfandless  ▼.  Biehmond  &  D.  R. 
Co,  88  S.  C.  103,  18:  440 

43.  An  amendment  to  an  Act  providing  for 
the  organization  of  a  certain  class  of  corpora- 
tions, which  attempts  to  confer  on  them  a 
power  which  they  cannot  constitutionally  ex- 
ercise, cannot  be  upheld  as  to  other  corpora- 
tions incidentally  mentioned  therein,  but  not 
alluded  to  in,  or  subjected  by  the  amendment 
to,  any  of  the  provisions  of  the  ori^ual  Act. 
P&rtage  Twp.  Bd,  of  Health  v.  Van  Hoesen 
87  Mich.  538,  14:  114 

44.  The  twenty  years'  limitation  on  the  ex- 
istence of  a  corporation,  imder  Mo.  Gen.  Stat. 
1815,  chap.  34,  ft  1,  providing  that  every  cor- 
poration may  have  succession  for  the  "period 
limited  in  i(y  charter,  and,  when  no  period  is 
limited,  for  twenty  years,"  even  if  it  applies  to 
any  purely  charitable  incorporated  association, 
— as  to  which  there  is  doubt,— does  not  apply 
to  one  whoee  charter  reserves  the  right  to  amend 
or  repeal  it  ''at  any  time  hereafter, "and  shows 
a  determination  on  the  part  of  the  Legislature 
to  make  it  perfect  and  complete  without  refer- 
ence to  the  general  law.  State.  Clover,  v.  Ladies 
of  the  8a<ired  Heofirt,  99  Mo.  533,  6:  84 

CiiratiTe  Acts. 

45.  A  special  Act  recognizing  a  corporation 
as  a  valid  existing  one,  and  authorizing  it  to 
exercise  corporate  rights,  cures  all  charter  de- 
fects in  its  original  certificate  of  organization. 
JSbc/i  ▼.  North  Ave.  R.  Co.  75  Md.  222, 

15:  377 

46.  The  illegality  of  corporate  acts  because 
of  the  invalidity  of  the  Act  of  incorporation  is 
cured  by  a  statute  which  recognizes  the  cor- 
porate existence  of  the  company  by  amending 
its  charter,  and  also  recognizes  its  right  to 
substitute  stone  or  gravel  for  plank  upon  a 
road  already  constructed.  SneU  v.  Chicnpo 
133  HI.  413,  8:  868 
Articles  of  association* 

47.  The  requirement  that  articles  of  incorpo- 
See  Inilez  iO  Notes  Precedinn^* 


ration  shall  state  *'  the  name  and  location  of 
such  corporation  "  does  not  authorize  the  arti- 
cles to  fix  the  place  of  the  "  principal  office." 
Milwaukee  Steamship  Co,  v,  Milvmukee,  83 
AVis.  590,  18:  863 

48.  When  a  corporation  is  formed  under 
the  Illinois  General  Incorporation  Act,  for  the 
purpose  of  carrying  on  a  lawful  business,  the 
law,  and  not  the  statement  or  license  or  certifi- 
cate, must  determine  what  powers  can  be  ex- 
ercised as  incidents  of  such  business.  People, 
Peabody,  v.  CUicugo  Gas  Trust  Oo.  130  111.  268, 

8:  497 


IV.  Powers,    Liabilities,   aitd   Officers. 
a.  Rights  and  Powers  Qenerally. 

49.  A  corporation  created  by  statute  possesses 
no  rights  and  can  exercise  do  powers  which 
are  not  expressly  given  or  to  be  necessarily  im- 
plied. Stockton  V.  Central  R,  Co.  (N.  J.  Ch.) 
50  N.  J.  Eq.  (5  Dick.)  52,  17:  97 

50.  A  bond  cannot  be  required  from  a  cor- 
poration as  a  condition  of  exercising  its  fran- 
chise, after  it  has  accepted  the  franchise  and 
entered  upon  its  business  under  an  ordinance 
which  did  not  require  the  bond.  Rusliville  ▼. 
RushvilU  Natural  Qas  Co,  132  Ind.  575. 

15:  881 

51.  A  grant  to  a  corporation  of  a  right  to 
own  property  and  transact  business  affords  no 
inmiunity  from  any  police  control  to  which  a 
citizen  could  be  subjected.  State,  Trenton 
Horse  R.  Co.  v.  Trenton  (N.  J.  Sup.)  53  N. 
J.  L.  (24  Vroom)  132,  11:  410 

52.  Where  one  corporation  seeks  judicial 
redress  against  another  corporation,  on  the 
ground  that  the  other  has  refused  to  give  a  ser- 
vice or  to  perform  a  duty  which  it  owes  the 
complaining  corporation,  to  succeed,  it  must 
show  affirmatively  that  the  service  or  duty 
which  it  claims  exists  by  force  of  a  statute,  or 
a  usage  having  the  force  of  law.  Delaware,  L. 
&  W,  R.  Co,  V.  Central  Stockyard  <&  T.  Co. 
(N.  J.  Err.  «fc  App.)  45  N.  J.  Eq.  (18  Stew.) 

50.  ®s  8** 

53.  Unless  a  duty  has  been  created  against 
a  corporation  by  usage,  or  by  contract,  or  by 
a  statute,  the  courts  cannot  be  called  on  to 
give  it  effect.  -?^- 

54.  A  corporation  may  execute  a  deed  as  an 
attorney  in  fact  for  another.  Killingsworth  v. 
Poi^tlai^  Trust  Co,  18  Or.  351,  7:  688 

b.  Owning  Stock  of  Other  Companies. 

See  also  mpra,  9,  tindinfra,  226,  259;  Banks, 
5 ;  Contracts,  180. 

55.  A  purchase  of  shares  of  a  domestic  cor- 
poration by  a  foreign  corporation  engaged  in  a 
similar  business,  for  the  express  purpose  of 
controlling  and  managing  the  domestic  corpo- 
ration, is  ultra  vires  and  therefore  unlawful 
and  void.  Buckeye  Marble  <fc  F.  Co.  v.  Har- 
vey, 92  Tenn.  115,  18:  868 

56.  An  incorporated  company  cannot,  un- 
less authorized  by  statute,  subscribe  to  the 
capital  stock  of  another.  A  subscription  so 
made  is  ultra  vires  and  void.  Valley  R.  Co. 
V.  Lake  Erie  Iron  Co,  46  Ohio  St.  44,  1:  418 
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57.  A  corporation  formed,  under  the  Illi- 
nois General  Incorporation  Act,  for  a  purpoae 
other  than  that  of  dealing  in  stocks,  cannot 
exercise  the  power  of  ])urcha8ing  and  holding 
stock  in  other  corporations,  where  such  power 
cannot  be  necessarily  implied  from  the  nature 
of  the  power  specincallj  granted,  and  is  not 
necessary  to  carry  the  latter  into  effect.  Peo- 
ple, Peabody,  v.  OMcago  Gas  Trust  Oo,  180  111. 
268,  8:  497 

58.  A  gas  company  formed  for  the  purpose 
of  erecting  or  operating  gas  works  and  manu- 
facturing and  selling  gas  has  no  power  to  pur- 
chase and  hold  or  sell  shares  of  stock  in  other 
gas  companies!  as  an  Incident  te  such  purpose 
of  its  formation,  even  though  such  ix>wer  is 
specified  in  its  articles  of  incorporation.  Id, 
But  see  cases  next  following. 

59.  A  railroad  company  in  Kansas  has  the 
lawful  right  to  purchase  and  hold  stock  of  a 
connecting  road.  Atclti^n^  T.  A  8.  F.  JR.  Co, 
V.  Cochran,  43  Kan.  225,  7:  414 

60.  Under  a  provision  of  the  Constitution  of 
the  State  of  Georgia,  reciting  that  "the  General 
Assembly  of  this  State  shall  have  no  power  to 
authorize  any  corporation  to  buy  shares  oi 
stock  in  any  other  corporation  in  this  State  or 
elsewhere,  or  to  make  any  contract  or  agree- 
ment whatever  with  any  such  corporation, 
which  may  have  the  effect,  or  be  intended  to 
have  the  effect,  to  defeat  or  lessen  competition 
in  their  respective  businesses,  or  to  encourage 
monopoly;  and  all  such  agreements  and  con- 
tracts shall  be  illegal  and  void,"— a  purchase, 
by  a  railway  company  in  Georgia,  of  the  con- 
tract to  construct  the  line  of  a  competitive  com- 
I)any,  and  of  the  securities  of  such  competitive 
company,  with  a  view  to  prevent  the  construc- 
tion of  such  competing  line,  is  illegal  and  void, 
although  accomplished  indirectly,  and  consti- 
tutes Sm  concerned  in  such  illegal  transaction 
trustees,  as  to  assets  resulting  therefrom,  foi 
the  benefit  of  persons  whose  rights  have  been 
invaded.  Langdon  v.  Central  R.  db  Bkg,  Co. 
(0.  C.  S.  D.  Ga.)  87  Fed.  Rep.  449,     8:  180 

c.  Mode  of  Corporate  Action;  Acts  of  Agents. 

61.  The  act  of  all  or  a  majority  of  the  stock- 
holders of  a  corporation  should  be  regarded  as 
the  act  of  the  corporation  when  it  is  designed 
to  affect  its  property  and  business,  and  is  ultra 
vires  of  the  corporation  and  against  public 
policy,  and  is  done  in  their  individual  capacity 
for  the  pur]X)se  of  concealim;  their  real  pur- 
pose and  object.  State,  Watson,  v.  Stand- 
ard Oil  Co.  49  Ohio  St.  137,  16:  146 

62.  An  attempted  transfer  of  the  stock  of  a 
corporation  to  a  trust  combination,  In  conse- 
quence of  which  the  stock  will  be  largely  in- 
creased, is  a  corporate  act,  although  done  by 
the  united  action  of  trustees  and  stockholders 
without  any  independent  action  of  the  board 
of  directors  as  such.  People  y.  Iforth  Biter 
Sugar  Befln.  Co.  121  N.  Y.  682,  9:  88,  Aff'g 
54  Hun,  354, 6:  886»  Aff'g  54  Hun,  855  (note), 

8:  88 
68.  A  deed  made  by  a  committee  of  a  corpo- 
ration and  signed  by  the  corporation  secretary, 
under  the  authority  of  a  resolution  adopted  at 
a  stockholders'  meeting  by  a  unanimous  vote 
of  fhe  trustees  and  stockholders,  will  be  re- 
ga'  d  d  as  an  acL  of  the  corporation.  Id. 


64.  The  illegality  of  an  act  attempted  to  be 
done  by  a  corporuiion  will  not  deprive  it  of  its 
corporate  character.  Id, 
Acts  of  ag^ents. 

65.  A  corporation  which  used  rule»  in  its 
business  is  liable  on  notes  for  muled  given  in 
its  name  by  its  president,  where  he  had  fre- 
quently bought  mules  of  the  payee  and  given 
therefor  notes  of  the  corporation,  which  it  had 
always  paid,  and  the  seller  had  no  reason  to 
suppose  that  the  present  purchase  was  not 
made  for  the  corporation  as  the  president  rep- 
resented it  to  be.  Sparks  t.  D^pateh  Trans- 
fer Co.  104  Mo.  631,  18:  714 

66.  A  corporation  is  liable  for  the  value  of 
extra  work  done  by  a  contractor  under  orders 
of  a  director  who  promised  that  the  company 
would  pay  for  it,  although  the  director  acted 
without  authority,  where  a  majority  of  the 
directors  knew  that  the  contractor  was  doing 
the  work,  and  that  he  had  refused  to  do  it 
without  extra  pay,  and  the  company  received 
and  retained  the  benefit  T^ryon  t«  White  db 
C.  Co,  62  Conn.  161,  80:  891 

67.  Persons  dealing  with  the  cashier  of  an  in- 
corporated savings  bank  as  such  are  chargeable 
with  knowledge  of  the  corporate  powers  of  the 
bank  and  of  the  extent  to  which  the  cashier 
can  bind  it:  and  it  is  immaterial  that  the  insti- 
tution is  a  foreign  one.  Jemison  v.  Ciiisen* 
Sav.  Bank,  112  N.  Y.  136,  9:  70S 

d.  Power  to  Contract;  Ultra  Tires, 

68.  The  power  to  contract  inheres  in  every 
corporation,  and  is  co-extensive  with  its  cor- 
porate powers.  Portland  Lumbering  &  Mfg. 
Co.  V.  East  Portland,  18  Or.  21,  6:  890 

69.  A  corporation  has  no  implied  author, 
ity  to  engage  in  any  business  other  than  the 
particular  enterprise  for  which  it  is  chartered, 
or  to  do  any  act  or  make  any  contracts  not  in 
purouance  of  Uie  purposes  for  which  it  was 
created.  C/iewada  LifM  Works  v.  Dismuk^s, 
87  Ala.  344.  6:  lOO 

70.  A  corporation  is  no testoppal,  by  reason 
of  having  received  the  benefits  of  a  contract 
which  is  ultra  vires,  from  setting  up  its  invalid- 
ity in  defense  of  a  suit  brought  to  enforce  it. 

Id* 

71.  A  contract  of  a  corporation  in  excess 
of  its  powers  cannot  be  enforced  because  the 
corporation  has  received  a  benefit  under  it 
which  ex  aquo  et  bono  it  ought  not  to  retain; 
but  the  remedy  is  hv  a  suit  in  disaffirmance 
and  for  an  accounting.  Miller  y.  American 
Mut.  Acci.  Ins,  Co.  92  Tenn.  167,  80:  765 
But  see  next  case. 

72.  A  corporation  cannot  defend  against  a 
contract  liability  growing  out  of  a  business  tn 
which  it  is  actually  engaged,  on  the  ground 
that  such  business  was  done  in  excess  of  its 
corporate  powers.  Leinkauf  v.  Lombard, 
187  N.  Y.  417,  80:  48 

78.  A  corporation  which  has  entered  into 
and  received  the  benefits  of  a  contract  which  it 
had  the  power  to  make  will  not  be  permitted 
to  avoid  paying  the  consideration  money,  by 
showing  that  in  making  the  contract  it  did  not 
conform  to  the  statutory  requirements  and 
limitations  imposed  on  it.  Wood  v.  Corr^f 
Waterworks  Co.  (C.  C.  W.  D.  Pa.)  44  Fed. 
iRep.  146,  18:  168 

Gee  IndeK  to  Notes  Preceding  • 
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7-L  In  case  of  a  transaction  which  is  simply 
vltra  vires,  neither  party  will  be  heard  to  allege 
its  inyaliditj  while  retaining  its  fruits.  Idm- 
ilation  of  the  contractual  power  of  a  corpora- 
tion does  not  prevent  it  from  making  restitu- 
tion of  money  or  property  obtained  under  an 
unauthorized  contract.  Manehester  db  L.  R, 
Co.  V.  Caru»rd  JR.  Oo.  66  N.  H.  — ,    9:  689 

75.  The  plea  of  ultra  vires  shoidd  not  as  a 
general  rule  prevail,  whether  interposed  for  or 
against  a  corporation,  when  it  would  not  ad- 
vance justice,  but,  on  the  contrary,  would  ac- 
complish a  legal  wrong.  Portland  LumbsHng 
d  Affg.  Co,  Y.  East  Portland,  18  Or.  21, 

6:  290 

76.  A  stranger  to  contracts  made  with  stock- 
holders of  a  company  which  has  not  completed 
its  organization  as  a  corporation,  but  who  as- 
sumed to  act  as  a  corporation,  cannot  object  to 
the  validity  of  the  contracts  because  the  cor- 
poration is  not  organized.  2few  Eaten  Wire 
Co,  Cases,  57  Ck>nn.  852,  6:  300 

77.  The  state  alone  can  complain  of  a 
completed  contract  entered  into  by  a  corpora- 
tion in  violation  of  constitutional  or  statutory 
rpQuirements.  Woodv,  Garry  Waterworks  Co. 
(CfC.  W.  D.  Pa.)  44  Fed.  Rep.  146, 12:  168 

78.  A  corporation  which  has  received  and 
enjoyed  the  fruits  of  its  mortgage  bonds  can- 
not assail  their  validity  in  the  hands  of  a  bona 
fide  holder  for  value,  on  tlie  ground  that  they 
exceeded  in  amount  one  half  of  the  capital 
stock  paid  in,  contrary  to  the  provisions  of 
the  statute.  Id. 

79.  The  fact  that  the  constitutional  require- 
ment as  to  notice  to  stockholders  was  not  com- 
plied with  before  the  execution  of  a  mortgage 
of  the  corporate  property  is  not  a  valid  defenae 
to  a  suit  on  the  mortgage,  if  every  stockholder 
was  present  when  the  mortgage  was  determined 
on  and  voted  in  favor  of  it,  and  the  corpora- 
tion has  received  the  benefit  of  the  money 
raised  thereby.  la. 

80.  The  defense  of  tUira  vires  is  as  available 
to  a  corporation  when  the  attempt  is  made  to 
hold  it  liable  as  principal  upon  a  contract  which 
it  entered  into  as  agent,  because  of  its  failure  to 
disclose  its  principal,  as  when  it  is  sued  upon  a 
contract  which  it  made  as  principal.  Jeniison 
V.  Citizens  8av,  Bank,  112  K.  Y.  185,  9:  708 

81.  Business  corporations  for  banking,  man- 
ufacturing, etc.,  have  no  power,  unless  express- 
ly conferred,  to  indorse  promissory  notes  for 
the  accommodation  of  the  makers  for  a  consid- 
eration paid.  National  Park  BankY,  German 
Am.  Mut.  WareJumse  &  Security  Co.  116  N. 
Y.  281,  6:  673 

82.  A  contract  by  a  corporation  to  repay  a 
loan  in  preferred  stock  which  it  had  no  au- 
thority to  issue  is  a  nullity,  and  is  not  renewed 
by  a  subsequent  Act  authorizing  it  to  issue  pre- 
ferred stock,  but  which  does  not  empower  it  to 
renew  that  contract.  Anthony  y.  Household 
Sewing-Ma4ih,  Co.  16  R.  I.  571,  5:  676 

83.  The  facts  that  the  capital  stock  of  a 
corporation  had  not  all  been  paid  in  and  a  cer- 
tifioite  of  the  payments  filed  as  required  by 
Mass.  Pub.  Stat.  chap.  106,  §  46.  which  for- 
bids corporations  to  commence  the  transac- 
tion of  the  business  for  which  they  are  or- 
^nized  until  those  things  are  done,  at  the  time 
It  entered  into  and  performed  a  contract,  will 
not  preclude  it  from  recovering ,  the  amount 
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due  it  thereon.     Chast^s  Patent  Elevator  Co. 
V.  Boston  Towboat  Co.  152  Mass.  428,  9:  889 

84.  A  contract  by  a  corporation  to  buy  off 
the  competition  of  a  rival  company  cannot  be 
assaulted  by  a  stockholder  as  tUtra  vires,  but 
is  within  the  discretionary  power  of  the  direct- 
ors.   Leslie  v.  Lorillard,  110  N.  Y.  519, 

1:  466 

85.  A  corporation  which,  by  the  Act  incorpo- 
rating it,  is  for  the  object  of  mining  and  man- 
ufacturing lime-rock  and  selling  it,  and  which 
may  purchase  lands  and  goods  necessary  to  its 
purpose,  has  no  right  to  carry  on  a  mercantile 
business  and  purchase  goods  to  be  resold;  and 
a  person  selling  goods  for  that  purpose  does  so 
at  his  peril.  Chewaela  Lime  Works  v.  DiS' 
mukes,  87  Ala.  844,  6:  100 

86.  A  corporation  dealing  in  manufactured 
goods  and  needing  them  for  sale  mav,  as  a 
proper  incident  to  its  business,  extend  finan- 
cial aid  to  a  manufacturer  by  advancing  him 
moue}'  to  enable  him  to  furnish  the  goods. 
Holmes,  B,  d  H.  v.  WiUard,  135  N.  Y.  75, 

11:  170 

87.  A  corporation  whose  directors  are  au- 
thorized to  borrow  money  for  a  legitimate  pur- 
pose cannot  refuse  to  repay  borrowed  money, 
on  the  ground  that  it  was  applied  to  an  unau- 
thorized purpose,  unless  it  sho^s  that  the 
lender  knew  that  the  purpose  for  which  the 
money  was  borrowed  was  unauthorized.  North 
Hudson  Mut,  Bldg.  A  L.  Asso.  y.  Hudson  First 
Nat.  Batik,  79  Wis.  81.  11:  843 

88.  One  making  a  contract  in  good  faith 
with  a  corporation  witbin  the  apparent  scope 
of  its  powers  under  a  statute  making  an 
amendment  to  its  charter  has  a  right  to  assume 
that  the  necessary  steps  have  been  taken  to 
accept  the  power  which  Its  officers  assume  to 
have;  and  the  company  is  estopped  to  show 
that  a  majority  of  Its  shareholders  have  not 
accepted  the  amendment, — especially  where 
nonacceptance  would  preclude  a  continuance 
in  business.  Miller  y.  American  Mut.  Aeei. 
Ins.  Co.  92  Tenn.  167,  80:  766 

■ 

e.  Property-Eights. 

89.  The  right  of  a  corporation  to  occupy 
city  wharves  with  a  warehouse  connected 
with  an  elevator,  for  any  other  purpose  than 
to  store  and  handle  grain,  cannot  be  ques- 
tioned by  the  owner  of  the  fee  of  the  wharf 
property  on  the  ground  that  the  corporation 
is  exceeding  its  corporate  powers.  Belcfiers 
Sugar  lief.  Go,  v.  St.  Louis  Grain  Elev.  Co. 
101  Mo.  192,  8:  801 

90.  The  power  of  a  corporation  to  acquire 
and  hold  title  to  real  estate  cannot  be  ques- 
tioned by  any  party  except  the  State,  where  it 
has  power  to  hold  real  estate  for  some  pur- 
poses.    HamBlier  v.  Mams/ier^  132  111.  273. 

8:  666 

91.  A  deed  conveying  lands  to  a  corporation 
by  name  before  the  charter  had  been  obtained, 
signed  and  acknowledged  by  the  grantor  and 
delivered  to  a  third  party,  vrith  directions  to 
retain  it  until  the  corporation  obtained  its  char- 
ter and  organized,  and  then  to  deliver  it  to  the 
corporation;  and  which,  after  the  charter  had 
been  received  and  the  corporation  organized 
under  it,  such  third  person  delivered  to  the 
corporation,  which  accepted  it, — operated  as  a 
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valid  conveyance  of  said  land  to  the  corpora- 
tion from  the  dnte  of  the  delivery  of  said  deed 
to  it.  Spring  Garden  Bank  v.  mling9  Lumber 
Go.  82  W.  Va.  857.  8:  688 

92.  A  corporation,  by  the  common  law,  hAd 
power  to  take  property  by  devise.  Be  3f«- 
Qraw's  Estate,  111  N.  Y.  66,  8:  887 

93.  A  devise  or  bequest  to  a  corporation  of 
property  which  will  exceed  the  amount  or 
value  which  the  corporation  is  by  law  per- 
mitted to  take  will  be  void  for  the  excess;  and 
as  to  that  excess  no  title  will  vest  for  a  single 
moment  in  the  corporation,  but  will  vest  in- 
stantly in  the  heir  or  next  of  kin.  The  power 
to  raise  the  question  of  the  right  of  the  cor- 
poration to  take  the  property  is  not  confined  to 
the  State,  but  the  question  may  be  raised  by 
the  heirs  or  next  of  kin.  Id. 

94.  A  corporation,  although  created  for  a 
limited  period,  may  take  from  a  city  in  which 
the  title  to  streets  is  vested,  by  a  grant  of  a 
franchise  to  maintain  a  street  railroad,  an  in- 
terest in  Derpetuity  which  is  irrevocable.  Peo- 
ple V.  (/Brien,  111  N.  Y.  1,  2:  266 
Purchase* 

95.  A  corporation  which  purchases  property 
intending  to  issue  stock  in  payment  therefor 
need  not  make  the  whole  payment  in  stpck;  it 
may  issue  stock  for  a  portion,  and  pay  in  cash 
or  issue  bonds  for  the  balance,  uamble  v. 
(^718  CoutUy  Water  Co.  123  N.  Y.  91, 

9:  627 

Sale. 

»0.  There  is  no  statutory  prohibition  against 

a  corporation  selling  any  or  all  of  its  property, 
provided  the  charter  contains  no  such  prohibi- 
tion, and  it  acts  in  accordance  with  the  duly  ex- 
pressed wUl  of  its  stockholders  apd  directors. 
Leatfure  v.  Jawaefy,  41  La.  Ann.  1120. 

6:  661 

97.  "Where  one  corporation  sells  propertv  to 
another  for  a  fixed  price,  to  be  paid  in  stock  ol 
the  latter,  to  be  delivered  to  the  former  through 
its  designated  officer,  delivery  of  the  certificates 
of  stock  to  such  officer,  or  to  another  b;^  his  or 
der,  operates  as  a  discharge  for  the  price.  Id. 

98.  If  a  sale  of  corporate  projjerty  be  real 
and  fair,  for  a  sound  price  duly  jmid  according 
to  the  terms  of  the  contract,  and  without  the 
shadow  of  fraud  on  the  part  of  the  purchaser, 
the  latter  is  not  bound  for  any  failure  of  duty 
of  the  officers  in  distributing  the  proceeds 
among  the  stockholders.  Id. 

99.  when  a  corporation  sells  its  whole  prop- 
erty and  rights  to  a  purchaser  knowing  that 
they  are  charged  with  corporate  debts,  equity, 
in  a  proper  case,  will  subject  the  property  m 
his  hanas  to  the  payment  of  the  debts.      Id. 

f.  LiMlitiee. 

100.  The  original  obligation  of  a  railroad 
company  to  the  public  cannot  be  discharged 
by  a  transfer  of  its  franchises  to  another  com- 
pany, except  by  legislative  enactment  consent- 
ing to  and  authorizing  such  transfer,  with  an 
exemption  granted  to  such  company  relieving 
it  from  liability.  Legislative  consent  to  the 
transfer  is  not  alone  sufficient;  there  must  be  a 
release  from  the  obligations  of  the  company  to 
the  nublic.  C?u>UetU  v.  Omaha  <&  R  V.  B.  Co. 
26  Neb.  159,  4:  136 

101.  A  railroad  company  organized  and  incor- 


porated under  the  lax^sof  Nebraska  cannot  ab- 
solve itself  from  the  performance  of  duties  im- 
posed upon  it  by  law,  or  relieve  Itself  from  li- 
ability for  the  wrongful  acts  or  omissions  of 
duty  of  persons  operating  its  road,  by  trans- 
ferring its  corporate  powers  to  them,  or  permit- 
ting them  to  operate  its  road  as  owners  of  its 
Cftnital  Ptock.  To  allow  it  to  do  so  would  be 
contrary  to  the  public  policy  of  the  state  as  ex- 
pressed in  its  Constitution  and  laws  with  xeU 
erence  to  railroad  companies.  Id. 

102.  A  corporation  may  become  civilly  re- 
sponsible for  libel.  Missouri  F.  B.  Co.  v. 
Biehmond,  73  Tex.  568,  4:  88a 

108.  A  corporation  in  the  hands  of  a  receiver 
who  has  full  possession  of  its  property  and  en- 
tire charge  of  its  affairs  cannot  be  prosecuted 
for  crimes  and  misdemeanors  committed  by 
his  agents  or  servants.  State  v.  Wabash  B.  Co., 
115  Ind.  466,  1:  179 

g.  Officers;  Meetings. 

1.  Qualificaiion ;  Meetings. 

104.  A  joint-stock  corporation  has  power  by- 
by-law  to  declare  that  no  person  who  is  attorney 
against  it  in  a  suit  shall  be  eligible  as  a  direc- 
tor. Cross  V.  West  Virginia  U.  dt  P.  B.  Co, 
87  W.  Va.  842,  18:  688 

105.  Power  to  prescribe  reasonable  qualifica- 
tions of  its  directors  by  by-law  is  included  in 
power  to  make  such  by-laws,  rules,  and  regu- 
lations for  the  management  and  government 
of  the  affairs  of  the  corporation,  its  officers, 
directors,  and  agents,  as  may  be  deemed  nec- 
essarv  or  proper.  Id. 

106.  By-laws  of  a  corporation  providing' 
that  when  any  director  shall  die,  resign,  ne- 
glect to  serve,  or  remove  out  of  the  county, 
the  board  may  proceed  to  supply  the  vacancy, 
do  not  authorize  a  director  to  be  ousted  od 
the  ground  that  he  is  a  nonresident  of  the 
Commonwealth.  Detwitter  v.  Com.  Dickinson^ 
181  Pa,  614,  7:  867 

107.  A  i)erson  not  a  citizen  of  Pennsylvania 
who  is  a  citizen  of  the  United  States  can  be- 
come a  member  of  the  Farmers  &  Mechanics 
Institute  of  Northampton  County,  Pennsyl- 
vania, there  being  no  statutory  or  charter  pro- 
vision against  his  doing  so;  and  such  nonresi- 
dent stockholder  takes  his  shares  with  all  the 
rights  and  privileges  which  pertain  to  them  in 
the  hands  of  a  citizen,  and  he  may  vote  upon 
them,  and,  where  no  other  quali^cation  than 
ownership  of  stock  is  required  of  the  directors. 
may  become  a  director.  Id. 

108.  One  who  is  not  a  citizen  of  the  United 
States,  but  is,  and  for  many  ^ears  has  been,  a 
resident  and  property-holder  m  Pennsylvania, 
can  become  a  stockholder,  and  is  entitled  to 
vote  at  the  stockholders*  meetings,  and  may 
be  legally  elected  as  a  director  of  a  corpora- 
tion founded  under  the  Pennsylvania  laws. 
Com.  BobiTison,  v.  Hemingway,  131  Pa.  636, 

7:  860 

109.  To  be  eligible  as  a  director  under  a  stat- 
ute which  requires  directors  to  be  stockholders, 
a  person  must  appear  to  be  a  stockholder  on 
the  corporate  records.  Be  Argus  Printing  Co. 
1  N.  D.  434.  12:  781 

110.  The  transferee  of  stock  upon  the  cor- 
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porate  records  is  qualified  to  vote  and  become 
a  director,  although  the  transfer  was  made  for 
the  ezprefls  and  sole  purpose  of  so  qualifying 
liim,  if  it  was  not  in  furtherance  of  a  fraudu- 
lent scheme.  ld\ 
De  fiaiCto  board. 
lll.Those  assuming  to  be  the  board  of  direct- 
ors of  a  corporation  do  not  become  a  de  facU> 
board  bj  meeting  on  the  day  after  an  illegal 
corporate  election  under  which  some  of  them 
claim,  although  there  is  a  quorum  of  the  de 
jure  directors  present,  but  without  notice  to 
the  others,  where  their  meeting  is  not  at  the 
office  of  the  company,  and  they  have  not  ob- 
tained ix)sses8ion  or  control  of  the  seal,  record 
book,  papers,  or  property  of  the  corporation, 
and  their  authority  is  disputed  by  the  de  jure 
directors  not  present  as  well  as  by  those  who 
up  to  that  date  have  been  the  president,  yice- 
pvesident,  secretary,  and  a  majority  of  the  ex- 
ecutive conmiittee  of  the  corporation.  War 
terman  v.  Chicago  db  I.  IL  Co.  139  111.  658, 

16:  418 
Vote  of  directors. 

113.  A  director's  vote  for  his  own  salary 
will  not  render  the  proceedings  void,  where 
the  result  would  have  been  the  same  if  he 
had  not  voted.  Clark  v.  American  Coal  Go, 
(Iowa)  17:  567 

118.  The  majority  of  a  quorum  of  the  board 
of  directors  of  a  corporation  must  be  disin- 
terested in  respect  to  the  matters  voted  upon. 
Miner  yr.  Belle  Isle  Ice  Co.  93  Mich.  97, 

17:  418 

1 14.  A  ratification  of  his  own  act  by  a  maj  or- 
ity  stockholder  and  his  dummies,  who  consti- 
tute the  board  of  directors,  cannot  purge  it  of 
its  fraudulent  character.  Id. 

115.  Contracts  fixing  salaries  of  corporate 
ofl9cers  and  rentals  for  property  leased  from  its 
president  are  absolutely  void,  where  he  and 
those  who  are  merely  his  dummies  and  are  fur- 
nished by  him  with  stock  for  that  purpose  con- 
stitute a  board  of  directors.  Id, 
Revie^rby  court* 

See  also  infra,  268. 

116.  The  word  ''election,"  in  a  statute  pro- 
viding for  the  review  of  "  any  election  held  by 
any  corporate  body,"  applies  only  to  an  elec- 
tion by  the  stockholders,  and  not  to  a  selection 
by  the  board  of  directors  of  a  person  to  fill  a 
vacancy  in  the  board,  where  the  statutes  pro- 
vide that  the  directors  shall-be  elected  annually 
by  the  stockholders,  ana  also  provide  for  filling 
a  vacancy  by  "an  appointee  of  the  board." 
Wiekersham  v.  Bnttan,  93  Gal.  84,  16:  106 
Rescindinsr  vote  for  dividend. 

117.  The  vote  of  a  dividend  payable  at  a 
future  time,  by  the  directors  of  a  corporation, 
mtfy  be  rescinded  at  a  subsequent  meeting  held 
before  the  dividend  becomes  payable,  if  the 
fact  that  it  has  been  declared  has  not  been 
made  public  or  in  any  manner  communicated 
to  the  stockholders,  and  no  fund  has  been  set 
apart  for  its  payment  Ford  v.  Eaethampton 
Rubber-Thread  Co.  158  Mass.  84,         80:  66 

2.  Powers, 

118.  A  majority  of  a  committee  appointed  by 
a  corporation  to  contract  for  the  erection  of  a 
buildmg  may,  in  the  absence  of  the  other  mem- 
bers, lawfully  act  in  letting  the  contract.    Mc- 

See  IndeT  to  IVotee  Preoedin^ • 


Neil  V.  Boston  Chamber  of  Commerce ,  154  Mass. 
277.  13:  669 

119.  Silent  acquiescence  by  directors  of  a  cor- 
poration in  acts  of  its  building  committee  in 
procuring  bids  and  letting  the  contract  for  the 
building,  with  full  knowledge  of  such  acts» 
will  make  the  contract  binding  on  the  corpora- 
tion, although  the  committee  had  in  fact  no 
authority  to  make  it.  Id. 

120.  Four  of  the  six  directors  who  own  in 
equal  shares  all  the  stock  of  a  corporation 
formed  for  establishing  a  summer  resort  upon 
its  land  may  make  a  binding  dedication  of 
portions  of  such  land  to  the  public  for  parks. 
Attorney- General  v.  Abbott,  154  Mass.  333, 

13:  861 

121.  The  president  of  a  corporation  has  no 
implied  authority  to  act  as  its  agent.  Wait 
V.  Nashua  Armory  Asso.  (N.  H.)  14:  866 
See  ntpra,  65. 

122.  The  treasurer  of  a  horse-railroad  corpo- 
ration has  no  authority  to  borrow  money  for 
the  company  unless  such  authority  is  ex- 
pressly given  him.  Craft  v.  South  Boston  R. 
Co.  150  Mass.  207,  6:  641 

123.  Where  a  tripartite  agreement  between 
three  corporations  has  been  beld  invalid  as  to 
one  of  them,  an  action  to  sever  the  contractual 
relations  is  within  the  honest  discretion  of  the 
directors  of  the  other  companies.  Beveridge  v. 
New  York  EL&o.  B.  Co.  118  N.  Y.  1,      8:  648 

124.  An  agreement  by  the  directors  of  a  corpo- 
ration, made  in  good  faith  and  with  apparent 
reasons,  to  reduce  the  amount  of  moneys  pay- 
able under  a  lease  of  their  corporation,  is  not 
in  excess  of  their  power  or  voidable  at  the  in- 
stance of  the  stockholders,  especially  where 
nearly  nine  tenths  of  them  have  acquiesced 
and  given  practical  effect  to  the  agreament. Id. 
125.  Authority  given  to  a  board  of  directors 
to  execute  a  note  for  a  certain  sum  of  money 
and  interest  does  not  authorize  them  to  include 
in  the  note  a  stipulation  for  an  attorneys'  fee, 
if  coUected  by  an  attorney.  Hardin  y.  loioa  B. 
di  C.  Co.  78  Iowa,  726.  6:  68 

8.  ^Compensation, 

Bee  also  supra,  112,  115. 

126.  A  unanimous  vote  of  the  directors  allow- 
ing the  president  of  the  corporation  to  draw 
$100  per  month  in  addition  to  his  salary,  to  bo- 
used **  for  all  special  purposes''  in  connection 
with  sales  in  its  business,  will  not  be  assumed 
to  be  for  an  unlawful  purpose.  Clark  y.  Am- 
erican CoaZ  Co.  (Iowa)  17:  667 

127.  One  claiming  to  be  president  of  a  cor- 
poration under  an  election  by  a  body  claiming 
to  be  the  board  of  directors,  but  which  is  not 
even  a  de  facto  board,  cannot  recover  the  salary 
of  such  officer  although  for  about  two  years  he 
has  performed  some  acts  as  president,  where 
during  all  such  time  his  right  was  in  dispute, 
and,  except  for  a  few  days,  a  receiver  was  in 
possession  of  the  corporate  property.  Water- 
man V.  Chicago  &  I.  B.  Co.  139  111.  658. 

16:  418 

128.  Directors  of  a  corporation  are  not  enti- 
tled to  compensation  for  their  services  as  such 
unless  it  is  provided  for  or  expressly  sanctioned 
bv  the  charter.  Brown  v.  Republican  Moun- 
tain Silver  Mines,  17  Colo.  421,        16:  486 
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129.  Forservicesof  a  director  clearly  outnide 
of  bis  duties  as  such,  and  in  pursuance  of  an 
express  contract  made  in  good  faith,  he  is 
entitled  to  compensation  if  the  services  are 
such  as  the  company  may  legally  contract  for. 

Id, 

ISO.  The  director  of  a  corporation,  who  per- 
forms services  for  the  corporation  at  the  re- 
quest of  the  board  of  directors,  is  entitled  to  re- 
cover on  an  implied  promise  to  pay  what  the 
services  are  reasonably  worth,  so  far  as  the 
amount  has  not  been  fixed  by  the  resolution  of 
the  board.  Ten  Buck  t.  Pi?niiae,  0.  <fc  P.  A, 
R.  Co,  74  Mich.  226,  8:  878 

131.  A  by-law  of  a  corporation  providing 
for  the  removfld  of  ofScers  by  the  board  of  di- 
rectors at  pleasure  constitutes  part  of  the  con- 
tract of  employment  of  a  secretary  at  a  desig- 
nated yearly  salary,  with  no  special  agreement 
as  to  the  time  of  service.  iMmgkm  v.  Mer- 
c/uinU  Im.  Co.  118  N.  Y.  484,  7:  882 

4.  Fidudc^  Relation, 

182.  The  same  person  may  fill  the  office  of 
president  of  two  distinct  corporations,  and 
such  indentity  does  not  of  itself  invalidate 
dealings  between  the  two  corporations. 
Leatlisre  v.  JanneyM  La.  Ann.  1120,  6:  661 

188.  The  directors  of  a  corporation  are  trus- 
tees for  its  stockholders.  When  the  corpora- 
tion becomes  insolvent  the  directors  become 
trustees  for  the  corporation  creditors.  Olney 
V.  Conanicut  Land  Co.  16  R.  I.  597,  6:  861 
See  also  infra,  807. 

5.  Lidbilitiee, 

134.  Persons  actmg  as  directors  of  a  corpora- 
tion when  leas  than  the  necessary  amount  of 
stock  has  been  subscribed,  and  they  are  with- 
out authority  to  create  any  corporate  obligation, 
become  personally  liable  though  acting  injcood 
faith.  Fanners  CoOp.  T,  Co.  ▼•  Floyd  (Ohio) 
47  Ohio  St.  525,  18:  846 

185.  Ofiicers  of  a  corporation  who  sign  and 
issue  certificates  of  its  stock  in  the  usual  form, 
stating  upon  their  faces  that  the  corporation 
is  incorporated  according  to  the  laws  of  a  par- 
ticular State,  and  that  the  stock  is  nonassess- 
able, thereby  represent  that  the  stock  is  not 
spurious  or  invalid  because  of  their  known 
.acts  or  omissions,  and  also  that  everything  has 
been  done  which  is  necessary  to  make  the 
stock  rightfully  exempt  from  further  assess- 
ment; and  if  such  representations  are  false,  the 
officers  will  be  liable  in  damages  to  one  who 
has  taken  the  certificates  in  goi^  faith  and  for 
value,  reiving  upon  the  representations.  Wit}fJ- 
ramy.  French.l^l  Mass.  547,  8:  760 

186.  Individual  liability  of  the  officers  of  a 
corporation  upon  contracts  made  in  a  business 
conducted  by  them  on  behalf  of  the  corporation 
does  not  necessarily  follow  fiom  the  mere  fact 
that  such  business  is  beyond  the  power  of  the 
corporation  to  eng>ige  in.  Leinkauf  v.  Lom- 
bard, 137  N.  Y.  417,  80:  48 

1S7.  An  officer  of  a  corporation  is  not  liable 
to  it  for  damages  caused  by  his  mere  error  of 
judgment,  aUbougb  in  a  business  which  was 
tiltra  vires,  but  which  the  corporation  was 
artnallv  carrving  on.  Holmes,  B.  d  H,  v.  Wil- 
ord,  125N.  Y.  75,  11:  170 


188.  The  loose,  defective,  or  irregular  way  in 
which  the  business  of  a  corporation  is  con- 
ducted by  its  managers,  who  engage  the  cor- 
poration in  more  or  less  independent  enter- 
prises without  much,  if  any,  regard  to  its 
charter  powers,  and  without  going  through  the 
form  of  putting  their  acts  in  official  guise,  or 
seeking  corporate  sanction,  will  not  make  the 
contracts  which  are  made  in  the  corporate 
business  their  individual  agreements.  Zetn- 
katrfY.  Lombard,  187  N.  Y.  417,         80:  48 

189.  Directors  of  a  corporation  incur  a  per- 
soimi  liability  to  it  by  voting  for  a  resolution 
which  they  have  no  power,  express  or  implied, 
to  paas,  authorizing  the  issue  and  negotiation 
of  notes  of  the  corporation,  which  are  in  effect 
void,  where  such  notes  are  issued  and  come 
into  the  hands  of  bona  fide  purchasers  for 
value.  Metropolitan  Elev.  R,  th,  v.  Kneeland 
120  N.  Y.  184,  8:  868 

1 40.  Ultra  vires  acts  of  directors  in  executing 
accommodation  paper  in  the  name  of  the  cor- 
poration, or  in  lending  its  funds  to  others,  con- 
stitute a  violation  of  the  Minnesota  statute, 
"by  the  [corporation,"  so  as  to  give  creditors, 
after  insolvency  of  the  corporation,  a  right  of 
action  against  the  directors  committing  such 
tUira  vires  acta.  Patterson  ▼.  Minnesota  Jiffy. 
Co.  41  Minn.  84,  4:  7^ 

141.To  constitute  "assent*'  to  acts  in  violation 
of  law,  by  the  directors  of  a  corporation,  un- 
der the  Minnesota  statute  giving  creditors  of 
the  corporation  a  right  of  action  against  sach 
assenting  directors  where  their  acts  shall  cause 
insolvency,  there  must  be  something  more  than 
mere  negligence  on  the  part  of  a  director  in  not 
knowing  what,  in  the  exercise  of  proper  care, 
he  ought  to  have  known.  There  must  be  some 
willful  or  intentional  violation  of  duty,orderins 
the  act  done  or  assenting  to  it,  knowing  that 
the  act  is  being,  or  about  to  be,  done.  But  if, 
with  such  Icnowledge,  he  neither  objects  to  nor 
opposes  it  when  his  duty  requires  and  when  he 
has  the  opportunity  of  doing  so,  this  is  "as- 
sent." Id, 

142.  Under  the  Minnesota  statute  relating  to 
the  liability  of  direciors  assenting  to  a  viola- 
tion of  the  law  by  the  corporation,  causing  its 
insolvency,  a  creditor  of  the  corporation  may 
sue  one  or  more  of  the  directors  to  enforce  the 
liability  without  Joining  all  the  creditors  to 
whom  they  are  liable,  or  all  the  directors  sub- 
ject to  the  liability:  And  the  fact  that  the  af- 
fairs of  the  corporation  have  been  placed  in 
the  hands  of  a  receiver  neither  takes  away 
nor  suspends  this  right  of  action.  Id. 

143.  If  a  series  of  act8,or  a  continuous  course 
of  conduct,  on  the  part  of  the  directors  of  a  cor- 
poration, in  violation  of  the  Minnesota  statute, 
finally  producing  the  insolvency  of  the  cor- 
poration, is  begun  before  the  debt  of  a  creditor 
is  contracted,  the  debt  is  one  contracted  "after 
such  violation,"  although  the  series  of  acts  or 
course  of  conduct  is  not  completed,  or  the  in- 
solvency of  the  corporation  consummated, 
until  afterwards;  and  the  creditor  has  a  right 
of  action  against  the  directors  assenting  to  such 
unlawful  conduct,  under  Minn.  Glen.  Stat, 
chap.  34,  §  142.  Id. 

144.  It  is  not  necessary  to  an  action  under  the 
Minnesota  statute  by  creditors  of  a  corporation 
against  directors  who  have  assented  to  a  viola- 
tion of  the  law,  causing  insolvency,  that  the 
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creditors  shall  first  obtain  judgment  af^inst 
the  corporation,  but  tbey  may  join  it  in  the 
same  action  with  the  directors.  Id. 

For  excess  of  indebtedness. 

145.  An  excess  of  indebtedness  for  which  di- 
rectors of  a  corporation  can  be  held  liable,  un- 
der R  I.  Pub.  Stat.  art.  155,  §  15,  cannot  in- 
clude any  claim  or  debt  not  existing  before  the 
excess,  unless  contracted  or  Toluntarily  incur- 
red, and  therefore  cannot  include  a  judgment 
for  a  tort.    Leighton  v.  Camj^>eU,  17  R.  I.  51, 

9:  187 

146.  •*Debts  contracted"  before  recording  a 
certificate  for  the  payment  of  stock,  for  which 
directors  are  liable  under  a  statute,  do  not  in- 
clude unliquidated  claims  for  damages  arisins; 
^x  (leUcto,  Id. 

147.  A  judgment  in  tort  is  not  a  "debt  con- 
tracted," for  which  directors  of  a  corporation 
are  liable  under  R.  I.  Pub.  Stat.  §§  3,  4.  Id. 
See  aiso  infra,  229-231. 

For  fkilure  to  report* 

148.  Trustees  of  a  corporation  are  not  per- 
sonally liable  for  its  debts  on  the  ground  of 
failure  to  file  the  report  required  by  statute, 
merely  because  the  acting  trustees  who  signed 
it  and  who  were  a  majesty  of  those  actually 
elected,  and  of  the  number  fixed  upon  by  a 
resolution  reducing  the  original  number,  were 
not  a  majority  of  the  original  number,  and  the 
certificate  of  the  fact  of  such  reduction  of  the 


tice  by  them  shall  be  false  in  any  material  rep- 
resentation, is  in  the  nature  of  a  penalty,  and 
cannot  be  enforced  by  the  courts  of  another 
state.     Attrill  v.  Huntington,  70  Md.  191, 

£:  779 
See  also  Conflict  of  La.w6,  63. 


mort 
number  had  not  been  filed  as  required  by  stat-  gage  bonds  of  the  corporation,  and,  after  they 


V.  Capital;  Stock  and  Stockholders. 
a.  In  General;  Ismeof  Stock, 

As  to  Stockholders  in  Banks,  see  Banks,  II. 

154.  The  par  value  of  the  stock  of  a  corpora- 
tion, within  the  meaning  of  its  charter  author- 
izing it  to  borrow  money  ''not  exceeding  one 
half  of  the  par  value  of  the  capital  stock," 
means  the  actual  amount  of  the  capital  paid  in, 
where  subscriptions  for  the  full  amount  of  the 
stocK  have  oeen  made,  but  only  pare  or  tlie 
face  value  of  each  share  actually  paid  in. 
LehigJi,  Ave.  B.   Go.'z  Appeal,  129    Pa.  405, 

6:  867 

155.  The  issue  of  stock  to  a  certain  person 
is  not  ultra  vires  and  void  and  incapable  of  rati- 
fication on  the  ground  that  no  consideration 
was  paid  therefor,  where  all  the  stock  was  is- 
sued without  any  consideration  given  directly 
therefor,  but  under  an  arrangement  by  which 
the  other  stockholders  advanced  money,  for 
him  as  well  as  themselves,  to  purchase 


ute.     Wallaee  ▼.  WaUh,  125  N.  Y.  26, 

11:  166 

149.  A  report  certified  by  a  majority  of  the 

board  of  trustees,  who  were  in  fact  authorized 

by  the  corporation  and  had  possession  of  its 


were  reimbursed,  all  received  an  equal  inter- 
est in  the  stock.  Clark  v.  American  Coal  Co. 
(Iowa)  17:  567 

156.  A  contract  by  which  an  agent  gets  stock 
in  a  corporation  from  which  he  makes  pur- 


property  and  franchises  and  undisputed  con-  chases  for  his  principal,  who  is  ignorant  of  the 
trol  in  the  management  of  its  affairs,  and  arrangement,  on  which  contract  the  existence 
which  was  verified  by  the  president   of  the ,  of  the  corporation  depends,  is  not  so  utterly 


board,  and  filed  and  published  within  the  time 
limited  by  statute,  is  sufiicient.  Id. 

150.  Failure  by  directors  of  a  corporation  to 
tile  the  annual  report  of  its  assets,  liabilities, 
etc.,  required  by  N.  Y.  Laws  1875,  chap.  611, 
i;  18,  will  not  render  them  personnlly  liable  for 
a  contingent  liability  of  the  corporation  under 
ao  executory  contract,  which  does  not  become 
an  existing  debt  until  after  the  corporation  has 
expired  by  the  terms  of  its  articles  of  incorpo- 
rution.  QoldY.  Clyne,  134 N.  Y.  262. 17:  767 
See  also  infra,  282. 

151.  A  statutory  provision  that  the  dissolu- 
tion of  *a  corporation  shall  not  take  away  or 
imiAiir  any  remedy  against  its  officers  for  any 
liability  incurred  previous  to  its  dissolution 
W1I 2  not  justify  a  personal  action  against  direct- 
ors who  have  failed  to  file  the  required  state- 
ment of  assets,  liabilities,  etc.,  to  collect  a  con- 
tract debt  of  the  corporation  which  did  not 
mataie  until  after  the  corporation  had  expired 
by  the  terms  of  its  incorporation.  Id. 

152.  Tlie  filing  by  the  former  directors  of  a 
corporation,  of  an  annual  report  after  the  cor- 
poration has  expired  by  the  terms  of  its  incor- 
poration, will  not  as  matter  of  law  raise  any 
presumption  that  proceedings  have  been  taken 
for  extending  its  life.  Id. 

1 53.  The  liability  imposed  on  the  officers  of  a 
corporation  by  N.  Sf.  Act  1875,  chap.  611,  §  21, 
for  debts  of  the  corporation  incurred  while  they 
were  officers,  if  any  certificate,  report^  or  do- 

L.  R  A«  Dig.  18 


void  as  to  be  incapable  of  ratification,  if  that 
is  necessary  to  give  it  life.  Id, 

157.  The  legal  imputation  of  fraud  in  the  is- 
sue of  stock  in  a  coal  company  to  the  fuel 
agent  of  a  railroad  company  without  his  prin- 
cipal's knowledge, whereby  be  receives^botb  div- 
idends on  the  stock  and  compensation  for  his 
services  as  agent  in  buying  fuel  from  the  coal 
company,  will  not  make  his  stock,  or  the 
payment  of  dividends  to  him  thereon,  or  the 
representation  of  the  stock  in  the  management 
and  control  of  the  company,  illegal  as  to  a  sub- 
sequent purchaser  of  stock  in  the  same  com- 
pany, where  all  the  members  of  the  coal 
company  knew  of  and  agreed  to  such  action, 
while  the  railroad  company  was  not  in  fact  de- 
frauded but  rather  benefited  by  its  agent's 
connection  with  the  coal  company.  Id. 
Duplicate  ceriiflcates* 

158.  A  corporation  cannot  be  compelled  to 
issue,  in  place  of  lost  or  ;nislaid  certificates  of 
stock,  other  certitlcates  which  purport  to  be 
original,  and  which  contain  no  notice  that  they 
are  in  lieu  of  those  claimed  to  have  been  lost, 
in  the  absence  of  any  statute,  by-law.  or  other 
express  obligation  to  do  so,  although  sufficient 
indemnity  is  offered.  Keller  v.  Eureka  Brick 
Machine  Mfg.  Co.  43  Mo.  App.  84,     11:  472 

159.  The  issue,  by  a  corporation,  of  dupli- 
cate certificates  reciting  that  they  are  dupli* 
cates  and  issued  in  lieu  of  those  which  are  lost, 
may  be  compelled  upon  the  tender  of  a  suffi- 
cient Indemnity  bond.  Id. 
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b.  Bubsoriptions. 

160.  A  subscription  by  a  number  of  persons 
to  the  stock  of  a  corporation  to  be  thereafter 
formed  by  them  constitutes,  first,  a  contract 
between  the  subscribers  themselves  to  become 
stoclLholders  when  the  corporation  is  formed, 
upon  the  conditions  expressed  in  the  agree- 
ment, and  as  such  it  is  binding  and  irrevoca- 
ble from  the  date  of  the  subscription;  second, 
it  is  in  the  nature  of  a  continuing  offer  to  the 
proposed  corporation,  which,  upon  acceptance 
by  It,  becomes,  as  to  each  subscriber,  a  con- 
tract between  him  and  the  corporation.  Min- 
neapolis TJireshing-Mach.  Oo.  v.  2>a««,  40 
Minn.  110,  8:  796 

161.  A  promoter  of  a  proposed  corporAtion. 
who  solicits  and  procures  stock  subscriptions, 
is  the  agent  of  the  body  of  the  subscribers  to 
hold  the  subscriptions  until  the  corporation  is 
formed,  and  then  turn  them  over  to  it  without 
any  further  act  of  delivery  on  the  part  of  the 
subscribers.  Hence  a  delivery  of  a  subscrip- 
tion to  such  promoter  is  a  complete  delivery,  so 
that  it  becomes  to  insianti  a  binding  contract 
tw  between  the  subscribers.  M\ 

162.  Where  a  person  subscribes  to  the  stock 
of  a  proposed  corporation,  and  delivers  the 
subscription  to  such  promoter,  and  other  per- 
sons, without  notice  of  any  oral  condition  at- 
tached to  such  delivery,  also  subscribe  to  the 
stock  and  pay  the  same  in,  and -in  reliance  on 
the  subscriptions  the  corporation  is  organized, 
engages  in  its  business,  expends  large  sums  of 
money,  and  contracts  liabilities  therein,  such 
person,  when  sued  for  Installments  due  on  his 
stocli  subscriptions,  will  not  be  allowed  to  de- 
feat a  recovery  by  showing  that  he  attached  a 
secret  oral  condition  to  the  delivery  of  his  sub- 
scription to  the  promoter.  Id. 

163.  The  agreement  of  one  who  sicjns  articles 
of  association  for  the  formation  of  a  corpora- 
tion, to  take  stock  therein,  does  not  become  en- 
forceable until  he  has  acknowledged  the  arti- 
cles as  required  by  Ind.  Rev.  SUt.  g  8861. 
Copptige  v.  Hutton,  124  Ind.  401.  7:  691 

164.A  premature  and  void  contract  made  by 
a  corporation  before  there  had  been  paid  in  the 
amount  of  capital  stock  required  by  statute  to 
be  paid  in  before  corporate  powers  could  be 
exercised,  the  contract  being  to  promote  the 
purposes  of  the  corporation,  and  being  carried 
out  after  the  corporation  became  enabled  to 
make  it  valid,— does  not  release  a  subscription 
for  corporate  stock.  Naugatuck  Water  (Jo.  v. 
NichoU,  58  Conn.  403,  8:  687 

165.  A  stipulntion  in  a  contrnct  of  subscrip- 
tion to  the  stock  of  a  corporation,  jmyable  m 
installments,  to  the  effect  that  bonds  of  the  cor- 
poration, secured  by  mortgage  on  its  property, 
shall  be  given  to  its  subscribers  in  an  amount 
equal  to  their  stock,  does  not  make  the  issu- 
ance of  such  bonds  a  condition  precedent  to 
liability  upon  the  subscription;  and  the  failure 
of  the  company  to  carry  out  this  agreement 
does  not  defeat  such  liability.  Morrow  v.  Nash- 
ville  Iron  <fe  SUel  Co.  H7  Teim.  262,        8:  87 

166.  An  agrepment  by  wliich  persons  organ- 
izing a  corporation  are  to  have  bonds  of  the 
corporation  to  an  amount  equal  to  the  stock 
sub«cribed  for,  secured  by  a  mortgage  on  the 
corporate  property,  is  illegal  and  void,  and  can- 
not be  enforced  a^inst  tne  corporation,  even 

See  Index  to  Notes  Preoedinf  • 


though  the  rights  of  no  creditors  of  the  corpo* 
ration  are  involved.  Id. 

Cancellatioii  or  release* 

167.  A  corporation  may,  if  it  acts  in  good 
faith,  lawfully  receive  from  its  subscribers  wbo- 
have  paid  a  certain  percentage  of  their  sub- 
scriptions, a  surrender  of  the  certificates  held 
by  them,  and  issue,  in  lieu  thereof,  certificates 
for  as  many  fully  paid  shares  of  stock  as  the 
money  paid  in  wul  buy,  thereby  releasing  them 
from  further  liability,  as  far  as  the  claims  of 
the  company  itself  are  concerned.  Beptiblic 
L.  Ins.  Go.  V.  awigwrt,  135  111.  150,     12s  88S 

168.  A  resolution  passed  by  stockholders  of  a 
bank  a  year  after  the  bank  had  begun  business,, 
but  before  any  certificates  of  stock  had  beeib 
issued,  reducing  the  amount  of  stock  to  50  per 
cent  of  the  amount  originally  subscribed,  which 
was  the  minimum  amount  fixed  by  charter  and 
all  that  it  had  been  contemplated  to  pay  in, 
thus  reducing  the  stock  to  full  jwid-up  stock, 
where  it  is  not  shown  that  anv  publicity  had 
been  given  to  the  subscription  list,  or  that  any 
creditor  knew  what  it  contained, — ^releases  the- 
stockholders  from  any  liability  either  to  the- 
bank  or  to  creditors  on  account  of  the  addi- 
tional 50  per  cent  of  stock  for  which  they  origin 
nally  subscribed.    Uill  v.  tHlney^  81  Ga.  500, 

8:  150 
160.  An  attempt  to  release  a  stockholder 
from  nls  contract  by  the  general  manager  of  a 
corporation,  who  is  also  its  largest  stockholder, 
secretary,  and  treasurer,  on  the  stockholder's 
request  that  he  would  dispose  of  his  stocky 
whereby  he  causes  entries  to  be  made  on  the 
books  cnargin^  off  the  balance  due  for  unpaid 
calls,  and  crediting  to  the  stockholder  the  sums- 

Said  by  him,  will  not  avail  to  release  the  stock- 
older  where  no  attempt  Is  made  to  transfer 
his  shares,  although  the  manager  secures  new 
subscriptions  to  the  stock  in  place  thereof,  andi 
both  parties  suppose  that  he  is  authorized  to* 
substitute  new  subscrintions  and  rplpAse  the  old 
ones.     Cartvyi^igJit  v.  Diekinson^  88  Tenn.  476, 

7:  706 

170.  The  fact  that  an  overissue  of  stock  will 
be  the  result  where  stock  is  issued  to  new  sub- 
scribers as  a  substitute  for  stockholders  who^ 
wish  to  withdraw,  unless  an  attempted  cancel- 
lation of  the  earlier  subscriptions  (made,  with 
supposed  authority,  to  effect  such  substitution)* 
shall  be  upheld,  will  not  aid  such  invalid  at- 
tempt at  cancellation.  Id, 

171.  A  stocktiolder  who  is  misled  by  state- 
ments of  the  manager  of  the  corporation,  whom 
he  has  requested  to  dispose  of  his  shares,  to  the- 
effect  that  they  have  been  sold,  when  in  fact  an 
invalid  attempt  to  cancel  them  merely  has  been 
made,  is  not  thereby  released  from  his  con- 
tract. If  injured,  his  remedy  is  one  against, 
his  agent,  the  manager.  Id^ 
Payment. 

172.  Payment  of  a  stock  subscription 
amounting  to  $250,000,  by  a  bond  for  title  to 
land  on  which  only  $5,0(J0  had  been  paid  and 
which  was  worth  'no  more  than  the  price  at 
which  it  was  bought,  leaves  the  sulMcribers 
liable  to  creditors  for  the  difference  between 
the  actual  value  of  the  land  and  the  amount  of 
the  subscription,  where  the  State  Constitution- 
prohibits  the  issue  of  stock  except  for  money 
or  property  actually  received,  and  statutes  re- 
quire payments  by  property  to  be  at  its  money 
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yalae.  M^fton  Zand  Go.  v,  Birmingham 
Warau}u$6  db  E.  Co.  92  Ala.  407,  18s  307 
178.  A  corporation  canDOt  issue  its  stock  In 
exchange  for  property  pnrcbafied  by  It.  at  any- 
tbiog  leflB  than  its  par  value,  under  N.  T.  Laws 
1848,  chap.  40,  §  3,  wbicb  empowers  tbe  pur- 
cbase  of  property  witb  stock,  to  be  issued  to  the 
amount  of  the  value  of  such  property,  and  pro- 
vides that  the  stock  so  issued  sball  be  declared 
and  taken  to  be  full-paid  stock,  not  liable  to 
further  calls.  QandiUy,  Queeru  County  Water 
Co.  128  N.  Y.  91,  V:  687 

174.  A  stockholder  who  becomes  such  for  the 
mere  purpose  of  enabling  tbe  corporation  to 
obtain  a  certificate  of  organization,  and  under 
an  agreement  with  other  subscribers  that  he 
shall  not  be  reauired  to  pay  assessments,  and 
shall  AOt  be  liable  on  the  stock,  cannot  be  as- 
sessed thereon  except  to  pay  corporate  debts. 
He.  has  no  liability  as  between  himself  and  the 
other  stockholders.  Winaton  v.  BrookM,  129 
lU.  64,  4s  607 

175.  The  liability  of  a  subscriber  to  stock  in 
a  corporation  for  any  assessment,  after  the  first 
one,  for  the  purpose  of  defraying  incidental 
preliminary  expenses,  does  not  arise  until  Uie 
corooration  is  sufficiently  organized  and  qual- 
ified to  enter  upon  general  business  by  the 
subscription  of  its  whole  capital  stock,  or  by 
the  amount  fixed  by  statute  as  sufficient  to  au- 
thorize its  entry  upon  general  business.  Ann 
tO,  Min.  Co.  Y.  Sherman,  74  Wis.  226, 4s  888 

o.  T^antfers;  Lien. 

1 76.  One  holding  a  bond  for  half  the  share  in 
the  proceeds  of  sales  to  which  a  stockholder  in 
a  corporation  formed  for  establishing  a  summer 
resort  will  be  entitled  has  no  such  interest  as 
to  give  him  a  voice  in  determining  the  policy 
of  the  company,  or  to  make  his  assent  to  or  dis- 
sent from  its  proposed  plans  material.  Att^- 
ney-Gentraly.  ^55<?^^  154 Mass.  828,  18s  861 

177.  Tbe  rule  that  a  corporation  acting  in 
good  faith  and  without  notice  of  the  rights  of 
others  may  treat  registered  shareholders  as  the 
actual  owners  of  the  shares  standing  in  their 
names  is  applicable  to  such  transactions  only 
as  are  within  the  express  or  implied  powers 
conferred  upon  the  company  or  its  sharehold- 
ers. Camphell  v.  American  iylonite  Co.  (N.Y.^ 
122  N.  Y.  455,  1  Is  696 

178.  Assignees  of  shares  of  corporate  stock 
having  possession  of  the  certificates,  though 
holding  under  unregistered  transfers,  are  not 
bound  bv  a  subsequent  contract  between  the 
corporation  and  the  other  shareholders,  includ- 
ing the  assignor,  in  whose  name  tiie  shares  re- 
main registered,  to  surrender  a  portion  of 
SQch  stock  without  consideration  in  order  that 
new  stock  mav  be  issued  to  pav  corporate 
debts  on  which  10  per  cent  per  annum  is  to  be 
paid,  or  as  much  thereof  as  can  be  paid  from 
the  net  profits.  Id. 

179.  A  sale  by  the  equitable  owner,  of  cor. 
porate  stock  held  by  trustees,  under  a  trust 
agreement,  transfers  the  seller's  interest  sub- 
ject to  the  execution  of  the  trust,  and  is  not 
within  the  provisions  of  Mass.  Pub.  Stat.  chap. 
78,  g  6.  which  render  void  every  contract  for 
the  sale  of  stock,  "  unless  the  party  contract- 
lag  to  sell  or  transfer  the  same  is  at  any  time 
of  making  the  contract  the  owner  or  assignee 
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thereof,  or  authorized  by  the  owner  or  assignee 
or  his  aeent  to  sell  or  transfer  **  the  same. 
Jjuekemin  v.  Kendall,  149  Mass.  171»  3s  784 

180.  The  purchaser  of  shares  of  stock  on 
which  a  dividend  is  subsequently  declared,  be- 
fore the  stock  is  actually  transferred,  cannot 
make  the  execution  of  an  order  for  the  divi- 
dend a  condition  of  completine  the  sale,  al- 
though the  dividend  belongs  to  him  as  a  legal 
incident  of  the  stock.  Phiniey  v.  Murray 
88  Ga.  747,  6s  486 

181.  A  bona  fide  purchaser  of  corporate 
stock  acquires  no  greater  equities  than  be- 
longed to  his  assignor.  Clark  v.  American 
Coal  Go.  (Iowa)  17s  667 

182.  No  discrimination  can  be  made  be- 
tween bona  fide  purchasers  of  the  stock  of  a 
corporation  or  company,  which  is  on  sale  in 
open  market,  as  to  the  nght  to  perfect  their 
title  to  the  stock,  when  no  discretionary  power 
is  reserved  to  that  effect.  JUee  v.  BockefeUer 
184N.  Y.  174.  17s  887 

188.  A  bona  fide  purchaser  of  certificates 
of  corporate  stock  standing  on  the  company's 
books  in  the  name  of  the  former  owner,  regu- 
larly indorsed  by  him  in  blank,  and  stolen 
from  the  present  owner  without  his  fault,  gets 
no  title,  because  such  instruments  are  not  ne- 
gotiable. East  Birmingham  Land  Co.  v.  Den 
nis,  85  Ala.  565.  8s  836 

See  also  infra,  192,  197. 
Lien* 

184.  Under  Cal.  Civ.  Code,  §  824,  an  as- 
si^ment  of  corporate  stock  is  not  valid  as  U) 
third  persons  unless  it  is  entered  on  tbe  books: 
and  an  assignee  of  a  stock  certificate  of  a  bank, 
from  one  who  is  in  debt  to  the  bank,  which 
certificate  provides  that  the  transfer  shall  not  be 
entered  on  the  books  until  the  holder  has  paid 
all  he  owes,  is  not  a  bona  fide  purchaser;  and 
the  equitable  lien  held  by  the  bank  on  the  stock 
for  the  amount  due  it  from  the  original  holder 
is  retained  as  against  such  assignee,  and  it  will 
extend  to  subs^uent  advances  or  loans  made 
to  the  assignor,  where  tbe  assignee  gives  no  no- 
tice of  the  assignment.  Jennings  v.  California 
Bank,  79  Cal.  823,  6s  888 

185.  Where  a  bank  claims  an  equitable  lien  on 
stock  for  the  amount  of  a  loan  to  the  holder, 
under  a  condition  in  the  certificate  of  stock, 
providing  that  it  shall  not  be  transferable  until 
the  holder  has  paid  all  he  owes  to  the  bank, 
the  lien  is  not  to  be  deemed  waived  by  the  lend- 
ing of  the  money  upon  the  i)ersonal  credit  of 
the  stockholder,  merely  upon  testimony  of  the 
cashier  that  "if  a  party  is  in  good  standing  we 
do  not  question  his  nght  to  a  transfer.  We 
waive  it  by  transferring.  We  don't  pretend  to 
claim  the  riftht  to  refuse  a  transfer  ^against  a 
shareholder  in  good  credit."  Id. 

1 86.  The  fact  that  a  condition  in  a  stock  c*»r- 
tlflcate,  that  the  holder  can  have  no  transfer 
of  the  stock  on  the  books  until  be  has  paid  all 
he  shall  owe  the  corporation,  inserted  without 
authority  of  a  by-law  or  vote  of  the  directors, 
by  the  officers,  does  not  make  it  invalid  on  that 
account  as  against  the  holder,  who  afterwards 
borrows  money,  as  the  officers  miJcing  a  valid 
loan  are  supposed  to  have  authority  to  arrange 
its  terms  and  conditions.  Id. 

187.  A  corporation  having  knowledge  of  a 
prior  pledge  of  stock  cannot  extend  credit  to 
the  shareholder  and  rely  upon  its  lien  as  against 
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him,  although  the  statute  provides  that  trans- 
fers or  liens  aif  ectiog  the  stock,  if  not  made  or 
reidstered  upon  the  tooks,  are  invalid  as  to  bona 
fide  creditors  or  sut»equent  purchasers  without 
notice.  Birmingham  Tru$t  cfi  Sav,  Qo,  v.  Lou^ 
iaiana  Nat.  Bank  (Ala.)  80:  600 

d.  Forged  or  Fraudulent  lesue, 

188.  A  corporation  may  be  held  liable  in  dam- 
ages for  a  fraud  of  its  officers  in  issuing  stock, 
where  it  cannot  be  compelled  to  issue  valid 
shares  in  place  of  those  fraudulently  issued,  for 
the  reason  that  this  would  cause  an  overissue 
of  its  capital  stock*  AUen  v.  South  Boston  B. 
Uo,  160  Mass.  200,  6:  716 

189.  A  corporation  Ib  liable  to  a  bona  fide 
holder  of  forged  certificates  of  stock  regular 
on  their  face,  but  fraudulently  issued  by  its 
secretary,  who  was  also  the  treasurer  and 
transfer  agent  of  the  company,  and  who  coun- 
tersigned them  in  his  official  capacity  after 
forgiDff  the  signature  of  the  president.  New 
York  FifOi  Ave,  Bank  v.  Forty-second  Street  d 
G.  Street  Ferry  B.  Co.  187  N.  Y.  281, 

19:  381 

190.  The  forarery  of  the  necessary  piajnature  of 
the  secretary  to  certificates  of  stock,  by  the 
president  of  a  corporation,  whose  only  auUior- 
ity  as  to  the  issue  of  certificates  is  to  sign  them, 
does  not  make  the  corporation  liable  therefor 
to  holders  who  took  them  in  private  and  per- 
sonal trajisactions  with  the  president.  Hill 
V.  C.  F.  Jewett  Pub.  Co.  154  Mass.  172, 

18:  198 

191.  A  corporation  is  not  negligent  in  permit- 
ting its  president  to  continue  in  office  and  have 
access  to  its  certificate  book  and  seal,  so  as  to 
make  it  liable  for  his  act  in  issuing  forged  cer- 
tificates of  stock,  by  reason  of  his  former  mis- 
conduct in  pledging  his  own  shares  to  another 
person  in  violation  of  an  agreement  to  pledge 
them  to  an  associate.  Id. 
Wroneftil  transfers. 

192.  A  purchaser  of  corporate  stock  receiv- 
iog  new  certificates  ..herefor,  signed  by  the 
proper  officers,  although  'issued  through  their 
fraud,  is,  if  he  acts  in  good  faith,  entitled  to  be 
protected  as  a  bona  fide  purchaser.  He  owes 
no  duty  to  the  corporation  to  see  to  it  that  the 
seller  surrenders  any  old  certificates  and  trans- 
fer! them  on  the  books  of  the  corporation.  M- 
Un  V.  tiouth  Boston  B.  Co.  150  Mass.  200, 

5:  716 

193.  A  person  taking  in  pledge  a  certificate  of 
stock  newly  issued  in  his  name,  as  security  for 
the  private  debt  of  an  officer  of  a  corporation, 
who,  either  alone  or  with  others,  has  power  to 
issue  stock  certificates,  is  required  to  investi- 
gate the  title  to  the  stock,  and  cannot  be  pro- 
tected as  an  innocent  holder  if  the  stock  was 
fraudulently  issued.  Farringion  r.  South 
Boston  B.  Co,  150  Mass,  406.  6:  849 

194.  The  custodian  of  stock  held  by  a  trustee 
who  has  power  to  sell  it  in  his  discretion  is  not 
liable  for  permitting  a  transfer  of  the  stock  by 
a  duly  empowered  attorney  of  the  trustee, 
although  the  transfer  was  in  fact  in  fraud  of 
the  trustee  and  to  secure  an  individual  indebt- 
edness of  the  attorney,  if  such  custodian  had 
no  knowledge  of  the  wrong.  JPeek  v.  Prom- 
denee  Gas  Co.  17  R.  I.  281.  16:  648 

195.  Knowledge  of  the  fact  that  a  transfer  of 
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stock  to  a  national  bank,  made  by  an  attorney 
of  a  trustee  who  had  power  to  sell  it,  was  in 
fact  in  fraud  of  the  trustee  «and  only  a  pledge 
for  the  attorney's  individual  indebtedness,  is 
not  imputed  to  a  custodian  of  the  stock  who 
permitted  the  transfer,  merely  because  the 
national  bank  had  no  power  to  purchase  such 
stock.  Id. 

196.  Before  a  corporation  can  safely^  permit 
a  transfer,  upon  its  books,  of  stock  which  be- 
longed to  a  deceased  person,  and  which  it 
knows  has  been  directed  by  order  of 
court  to  be  sold  by  the  administrator  at  pri- 
vate sale,  it  should  ascertain  whether  or  not 
such  a  sale  lias  been  made  under  the  order  as 
vests  title  in  the  purchaser.  If  it  fails  to  do 
so,  it  is  liable  to  make  good  any  loss  occa- 
sioned by  its  permitting  the  transfer.  Citi- 
zens Street  B.  Co.  v.  BMins,  128  Ind.  449. 

12:  408 

197.  One  who,  in  good  faith  and  without 
notice,  purchases  in  the  market  a  certificate 
of  stock  wliich  has  been  wrongfully  issued 
by  tlie  corporation  in  lieu  of  certificates 
which  belonged  to  a  decedent's  estate,  and 
which  were  not  legally  sold  and  disposed  of 
by  the  administrator,  receives  a  ffood  title  as 
against  the  decedent's  estate,  if  there  was 
nothing  on  the  face  of  the  certificate  to  put 
him  on  inquiry  or  to  give  him-  notice  of  the 
infirmity  of  the  title,  ouch  purchaser  cannot 
be  required  to  make  an  examination  of  the 
records  to  ascertain  the  validity  of  the  title 
before  he  can  safelv  purchase  it.  Jd. 

198.  It  is  not  the  duty  of  a  corporation  to  in- 
q^uire  whether  or  not  a  person  who  has  posses- 
sion of  stock,  witli  a  power  of  attorney  from 
the  stockholder  to  transfer  it,  has  defr%uded, 
or  intends  to  defraud,  his  principal  when  he 
applies  for  a  transfer  of  the  stock  to  himself. 
Tafft  V.  Prtsido  db  F.  B.  Go.  84  Cal.  131, 

11:  186 
199.  A  by-law  requirement  that  the  certificate 
shall  be  indorsed  before  the  stock  is  transferred 
is  for  the  benefit  of  the  corporation,  and  does 
not  make  it  the  duty  of  the  corporation  to  a 
stockholder  who  has  placed  his  stock  in  the 
possession  of  an  agent  with  a  power  of  attorney 
to  transfer  it,  to  insist  on  such  indorsement. 

Id. 

6.  Bights  of  ShareJiofders. 
1.  In  General. 

200.  A  guaranty  by  one  corporation,  on  a 
lease  of  the  road  of  another,  of  an  annual  divi- 
dend of  10  per  cent  on  the  capital  stock  of  the 
lessor  company,  creates  no  privity  between 
the  lessee  company  and  the  stockholders  of  the 
other;  and  a  statement  printed  on  the  certifi- 
cates of  stock  to  the  effect  that  such  dividend 
is  guaranteed,  purporting  only  to  be  a  state- 
ment of  a  fact  having  reference  to  an  agreement 
between  the  compames,  which  statement  is  not 
signed  by  the  lessee  company,  does  not  consti- 
tute any  contract  with  the  stockholders.  Beih 
eridge  v.  New  York  Elev.  R  Co.  112  N.  T.  1, 

8:  648 
201.  The  donation  by  trustees  of  an  incorpo- 
rated benevolent  association  to  each  member, 
in    pursuance  of  a   unanimous  vote  of  the 
members  present  at  a  meeting  when  the  TOte 
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was  talcen,  of  a  certain  sum  for  past  services, 
wbeo  no  services  had  been  rendered  other  than 
such  SB  the  parties  were  bound  to  render  as 
members,  is  a  misappropriation  of  corporate 
funds,  the  restoration  of  which  may  be  com- 
pelled by  a  member  who  was  not  a  party  to  the 
transaction.  AshUm  v.  DasJiaway  As9o.  84 
Cal.  61,  62,  7:  809 

202.  A  division  cannot  be  made  among  stock- 
holders of  a  (Jaiif oroia  corporation,  prior  to  ois- 
Eolution  or  expiration  of  the  term  of  corporate 
eiistenoe,  of  the  stock  of  a  new  corporation  to 
which  it,  in  common  with  a  foreign  corpora- 
tion, has  transferred  its  property  for  the  pur- 
pose of  uniting  their  conflicting  interests,  even 
if  such  division  was  unanimously  agreed  upon 
by  all  the  stockholders,  and  among  those  of  the 
foreign  corporation  has  actually  been  made,  as 
CaL  Civ.  Code,  g  809,  prohibite  payment  to  the 
stockholders  of  any  part  of  the  capital  stock 
before  dissolution  or  expiration  of  the  term  of 
corporate  existence,  and  the  stock  of  the  new 
corporation  received  in  exchange  for  their  prop- 
erty is  included  in  the  term  "capital  stook." 
Kohl  V.  lAlienVuH,  81  Cal.  878,  6:  680 

ndnciary  relation* 

^3.  Stockholders  who  combine  to  constitute 
themselves  a  majority  in  order  to  control  the 
corporation  as  they  see  fit  become  for  all  prac- 
ticalpurposes  the  corporation  itself,  and  assume 
the  trust  relation  occupied  by  the  corporation 
toward  its  stockholders,  miner  v.  Belle  hie 
Ice  Co.  93  Mich.  97,  17:  418 

201.  The  utmost  good  faith  toward  the  mi- 
nority stockholders  must  be  exercised  by  (he 
majority,  in  the  control  and  management  of 
the  property.  Id, 

2.  Actions  By. 

205.  A  minority  st;icRholdercan  bring  a  suit 
in  equity  for  relief  without  showing  any  re- 
quest to'  the  directors  or  refusal  by  the  corpo- 
ration, where  the  directors  are, themselves  the 
wrongdoers.  Miner  y.  BeUe  Isle  Ice  (Jo,  98 
Mich.  97,  17:  418 

206.  If  the  action  of  a  majority  of  the  stock- 
holders of  a  corporation  resulting  from  their 
votes  at  a  stockholders'  meeting  is  so  detri- 
mental to  the  interests  of  the  corporation  itself 
as  to  lead  to  the  necessary  iufcrenoe  that  their 
interests  lie  wholly  outside  of  and  in  opposi- 
tion to  those  of  the  corporation  and  of  the  mi- 
nority of  the  stockholders,  and  that  their  action 
is  a  wanton  or  a  fraudulent  destruction  of  the 
rights  of  such  minority,  it  ma^  be  subjected  to 
the  scrutiny  of  a  court  of  equity  at  the  suit  of 
the  minority.  Oambls  v.  Quesne  County  Water 
CS>.  128N.  Y.  91,  9:687 

207.  A  btockholder  may, without  consulting 
the  directors,  bring  an  action  to  enjoin  them 
from  unlawfully  transferring  the  stock  to  a 
consolidated  corporation.  Botta  v.  Simpaon- 
tiUe  ih  B.  0.  Turnpk,  Co,  88  Ky.  54,  8:  694 

208.  A  demand  on  the  trustees  of  a  corpora- 
tion to  restore  funds  misapplied  is  not  neces- 
sary before  an  action  by  a  member  to  compel 
such  restoration,  where  the  trustees  them- 
selves were  parties  to  the  unlawful  transaction, 
»nd  contest  the  action  on  the  ground  that  their 
}tct<)  were  rii?htf ul.  A$hton  v.  Daslmway  Asm. 
84  Cal.  61,  62.  7:  809 

209.  An  averment  of  refusal  by  the  officers  of 
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a  corporation,  upon  request,  to  take  appropriate 
legal  proceedings  to  prevent  the  unlawful  vot- 
ing of  corporate  stock,  will  authorize  the  en- 
tertainment of  a  suit  by  stockholders  in  their 
own  names  for  the  accomplishment  of  that  ob- 
ject. Memphis  &  C.  R.  Co,  v.  Woods.  8^  Ala. 
680,  7:  606 

210.  A  stockholder  of  one  corporation  can- 
not enjoin  another  corporation  from  infring- 
ing the  trademark  and  interfering  with  the 
business  of  the  former.     Convene  v.  Hood, 
149  Mass.  471,  4:  681 

211.  A  suit  cannot  be  maintained  by  a  stock- 
holder of  one  corporation,  solely  for  his  indi- 
vidual benedt,  against  a  director  of  another 
corporation,  to  enjoin  an  infringement  by  the 
latter  corporation  of  the  tradename  or  trade- 
mark of  the  former.  Id, 

212.  No  dutv  which  can  be  enforced  in  equity 
on  the  part  of  an  officer  of  one  corporation  in 
favor  of  a  stockholder  of  another  corporation, 
to  abstain  from  usins  the  trademarks  of  the 
latter  corporation,  arises  from  the  relation  of 
the  parties  as  officers  and  members  of  such 
corporations.  Id, 

213.  Equity  will  not  prevent  the  majority  of 
the  stockholders  of  a  corporation  from  pursu- 
ing a  certain  course  of  action,  at  the  suit  of  the 
minority,  simply  upon  the  allegation  that  such 
action  w)ll  involve  the  corporation  in  litiga^ 
tion.  Id. 

214.  To  warrant  the  interposition  of  a  court 
in  favor  of  the  minority  shareholders  in  a  cor- 
poration or  joint-stock  association,  ieus  against 
the  contemplated  action  of  the  majority,  where 
such  action  is  within  the  corporate  powers,  a 
case  must  be  made  out  which  plainly  shows 
that  such  action  is  so  far  opposed  to  the  true  in- 
terests of  the  corporation  itself  as  to  lead  to  the 
clear  inference  that  no  one  thus  acting  could 
have  been  influenced  by  any  honest  desire  to 
secure  such  interests,  but  that  he  must  have 
acted  with  an  intent  to  subserve  some  outside 
purpose,  regardless  of  the  consequences  to  the 
company,  and  in  a  manner  inconsistent  with 
its  interest.  Gamble  v.  Queens  County  Watef 
O?.  123N,Y.  91,  9:  687 

215.  In  determining  the  question  whether  or 
not  the  price  paid  by  a  corporation  to  one  of 
its  directors  for  property  owned  by  him,  by  di- 
rection of  a  majority  of  the  shareholders,  of 
which  he  was  one,  is  so  excessive  as  to  consti- 
tute a  fraud  on  the  rights  of  the  minority,  the 
value  of  the  time  and  the  interest  on  the  money 
which  he  has  expended  thereon  may  be  added 
to  its  cost,  and  he  may,  in  addition,  oe  allowed 
a  fair  profit  thereon,  and  whatever  advantage 
he  may  have  gained  by  a  fortunate  purchase 
of  materials  used.  Id. 

216.  The  true  inquiry,  in  determining 
whether  or  not  the  price  paid  by  a  majority 
of  the  stockholders  of  a  corporation  for  prop- 
erty is  so  excessive  as  to  be  a  fraud  on  the 
minority, is  what,  uuderallthe  circumstances, 
is  the  fair  value  of  the  property  to  the  com- 
pany, considering  its  proposed  use  and  the 
general  purpose  for  which  the  company  is 
organized.  Id. 

217.  An  order  by  a  majority  of  the  stock- 
holders of  a  corporation  to  pay  an  excessive 
sum  for  property  purchased  for  it,  in  stock  and 
bonds,  is  not  to  be  condemned  as  a  fraud,  un- 
less the  majority  acted  in  bad  faith,  on  which 
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question  possible  or  probuble  prospective  valqe 
of  the  property  purchased  may  be  considered. 

Id. 

218.  Before  a  stockholder  of  a  corporation 
can  maintain  a  bill  in  his  own  name  to  restrain 
a  rival  corporation,  which  has  acquired  a  ma- 
jority of  the  stock  of  the  other,  from  voting 
such  stock  at  a  stockholders'  meeting,  he  must 
request  the  bringing  of  a  suit  bv  and  in  the 
name  of  the  corporation  itself,  unless  it  is  man- 
ifest that  such  request,  if  made,  would  be  de 
nied.  Hence  a  bill  which  shows  that  the  board 
of  directors  consists  of  seven  mem  hers,  of  whom 
three  were  elected  and  are  controlled  by  the 
rival,  while  the  others  are  independent  of  its 
control  except  one,  who  is  alleged  to  have  been 
a  dh«ctor  before  the  interest  of  the  rival  was 
acquired,  and  to  have  no  interest  in  either  cor- 
poration, is  fatallv  defective,  unless  it  avers  a 
previous  request  tor  a  suit  by  the  directors  in 
tbe  name  of  the  corporation,  notwithstanding 
an  allegation  that  such  director  holds  his  stock 
and  acts  in  all  things  in  tbe  interest  of  the 
rival.  Mack  v.  De  Bardeleben  Coal  A  I.  Ch. 
90  Ala.  896.  9:  660 

219.  An  accounting  at  the  suit  of  share- 
holders cannot  be  granted  on  the  ground  that 
the  affairs  of  a  corporation  are  directed  by  a 
controlUng  stockholder  in  the  interest  of  an- 
other corporation  of  which  he  is  president,  and 
that  all  the  officers  and  directors  are  subject  to 
his  absolute  control  and  directioo,  where  there 
is  nothing  to  show  fraud  in  the  management 
of  the  affairs  of  the  corporation,  or  even  that 
the  manner  of  conducting  its  business  has  not 
been  wise,  although  the  corporation  is  insol- 
vent and  all  the  product  of  its  business  has  been 
purchased  by  the  other  company.  Wheeler 
V.  PuUman  Iran  <fc  S.  Co.  143  111.  197, 

17:  818 

8.  Dimdendi. 

See  also  tupray  117, 180,  202 ;  Gttarantt,  3, 
4 ;  Life  Tenants,  10-17. 

220.  Corporate  bonds  representing  no  actual 
indebtedness  cannot  be  pledged  as  collateral 
security  to  a  debt  of  the  corporation,  so  as  to 
entitle  the  holder  to  a  dividend  thereon  from 
the  receiver  of  the  corporation  as  well  as  upon 
the  debt.  Ivternational  Truit  Co,  v.  Union 
Cattle  Co.  8  Wyo.  808,  19:  640 

f ,  Liability  of  Sharelwldera, 
1.  In  Qeneral. 

As  to  Self-Executing  Constitutional  Provision 
Concerning,  see  Constitutional  Law,17. 

221.  The  failure  to  pay  up  all  the  stock  of  a 
corporation  does  not  make  one  who  has  become 
the  sole  owner  of  it  personallv  liable  for  cor- 
porate debts,  on  the  ground  of  fraud. — at  least 
where  these  were  incurred  long  after  the  cor- 
poration had  been  organized  and  had  been 
doing  a  prosperous  business,  and  when  the 
stock  paid  in  and  the  assets  were  amply  suffi- 
cient to  pay  all  indebtedness  l^en  existing. 
Louisville  Bkff.  Co.  v.  Eisenman^  98  or  94  Ky. 

19:  684 

222.  The  sole  owner  of  the  stock  of  a  corpora- 
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tion  which  is  still  doing  business  aa  such  does 
not  become  personallv  liable  on  an  indorse- 
ment of  drafts  made  by  him  in  the  name  of 
the  corporation,  where  no  fraud  was  practiced 
and  all  parties  to  the  transaction  acted  in  tbe 
belief  that  the  corporation  alone  was  liable. 

Id, 

228.  A  stockholder  of  a  railroad  company  is 
not  liable  for  the  negligence  of  the  officers, 
agents,  or  employes  oi  the  company  in  the 
operation  of  its  road.  Atchison,  T.  db8,  F.  R, 
Co.  V.  Cochran,  43  Kan.  225,  7:  414 

224.  A  provision  in  bonds  issued  by  a  corpora- 
tion, that  no  stockholders  shall  be  individually 
liable  thereon,  does  not  exempt  them  from  the 
subjection  of  their  contractual  indebtedness  to 
the  company  to  tbe  payment  of  creditors  hold- 
ing judgment  upon  me  bonds,  but  refers  to 
their  statutory  individual  liability.  Pretton  t. 
Cincinnati,  V.  AH,  V.  JL  Oo.  {iX  LJ.  «.  U. 
Ohio)  36  Fed.  Rep.  64,  1:  140 

^.  An  assignee  of  a  corporation  who  has 
noi  resigned  his  trust,  where  there  are  cred- 
itors whose  claims  he  must  provide  for,  is  not 
prevented  from  bringing  suit  to  enforce  tbe  li> 
ability  of  a  stockholder  by  the  fact  that  he  has 
suffered  the  stockholders  to  resume  business 
with  the  machinery  assigned  to  blm*  taking  a 
bond  for  its  protection.  Cariwrigtit  v.  JJick- 
inson ,  88  Tenn.  476,  •  7:  706 

226.  A  railroad  company  whose  rights  and 
powers  in  respect  to  a  connecting  rood  are 
merely  those  of  a  stockholder  is  not  liable  for 
the  negligence  of  a  connecting  railroad. 
Atchison,  T.  d:  S.  F.  R.  Co.  v.  Cochran,  48 
Kan.  226,  7:  414 

227.  Railroad-mortgage  bondholders  who  sub- 
scribed an  agreement  to  pay  the  company  a  cer- 
tain sum  m  specific  instaJlments.  ana  to  receive 
therefor  debenture  bonds,  do  not  thereby  be- 
come liable  to  creditors  of  the  company  for  the 
amoimts  unpaid  on  such  agreement,  on  tbe  an- 
alogy of  the  liability  of  stockholders  to  the 
extent  of  unpaid  stock  subscriptions.  Petti- 
bone  V.  2'oledo,  C.  db  St.  L.  B.  Co.  148  Mass. 
411,  1:  787 

228.  The  provision  in  Minn.  Laws  1889,  chap . 
80,  §  1,  amending  the  Insolvent  Law  of  1887, 
"  that  the  release  of  any  debtor  under  this  Act 
shall  not  operate  to  discharge  any  other  party 
liable  as  surety,  guarantor,  or  otherwise  for  the 
same  debt,"  includes  stockholders  who  are  lia- 
ble for  the  debts  of  the  corporation.  Willis 
V.  St.  Paul  Sanitation  Co.  48  Minn.  140, 

16:  881 
For  what  debts. 

229.  The  "dues  from  corporations,"  that  are 
required  by  Ohio  Const,  art.  18,  ^  8,  to  be 
secured  by  individual  liability  of  the  stock- 
holders, include  obligations  growing  out  of 
torts,  as  well  as  those  growing  out  of  contracts. 
Rider  v.  Fritchey,  49  Ohio  St.  285,     16:  618 

280.  Whether  or  not  a  claim  of  damages  for 
waste  is  an  indebtedness  of  a  corporation, 
within  the  scope  of  Or.  Const,  art.  11,  §  3, 
making  a  stockholder  liable  for  the  indebted- 
ness of  the  corporation  to  the  amount  unpaid 
on  his  stock,  a  judgment  obtained  thereon  is 
sucli  an  indebtedness.     POtoell  v.  Oregonian 

R.  Co.  (C.  C.  D.  Or.)  13  Sawy.  535,       8:  870 

281.  A  judgment  a^inst  a  corporation  for 
the  recovery  of  money  is  conclusive  evidence, 
in  a  suit  against  a  stockholder  for  the  collec- 
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t!on  of  said  judgment,  of  the  existence  of  the 
corporation  and  its  liability  to  plaintiff  therein 
as  thereby  determined;  and  such  Judgment, 
whether  given  in  an  action  ex  eofUraetu  or  ex 
dtlicto,  is  an  indebtedness  of  the  corporation, for 
which  a  stockholder  is  liable  to  the  amount 
<due  on  his  stock.  P&uoeB,  ▼.  Oreoonian  R.  Co. 
(C.  C.  D.  Or.)  18  Sawy.  548.  8:  801 

Bat  see  tupra,  147,  148. 

232.  A  claim  in  favor  of  creditors  of  a  cor- 
poration against  the  estate  of  a  deceased  stock- 
holder before  the  assets  of  the  corporation  are 
fully  administered  is  a  "contingent  claim" 
within  the  meaning  of  Minn.  Qen.  Stat.  chap. 
58,  relating  to  claims  against  decedents'  es* 
tales-  Hospes  t.  Northwestern  Mfg.  d  C.  Go. 
48  Minn.  174,  16:  470 

See  also  aupra^  150. 

233.  A  creditor  who  purchased  claims  against 
the  corporation  after  it  has  become  insolvent 
•and  its  afEairs  have  been  placed  in  the  hands  of 
a  receiver  will  not  be  granted  relief  in  equity 
against  the  holders  of  stock  under  an  afl:ree- 
ment  with  the  corporation  that  they  should  not 
be  obliged  to  pay  for  it,  unless  he  paid  a  sub- 
^stantial  consideration  for  the  claims.  Id, 

In  de  Iketo  corporartions. 

234.  Subscribers  to  the  stock  of  corporations 
which  never  become  fully  organized  because 
all  the  stock  is  not  taken,  but  which  are  merged, 
with  their  consent,  in  a  new  corporation,  can- 
not set  up  illegality  of  the  merger  or  the  lack 
of  corporate  character  of  any  or  all  of  the  com- 
panies to  defeat  their  liability,  as  against  cred- 
itors of  the  new  companv,  after  the^  have 
permitted  it  to  incur  liabilities,  ffamtlton  v. 
Jackson,  144  Pa.  34,  18:  779 

235.  A  creditor  who  has  dealt  with  a  de  facto 
•corporation  in  its  corporate  capacity  cannot 
charge  the  stockholders  as  partners  with  the 
corporate  debt,  in  the  absence  of  fraud.  Louie 
Snider's  Bone  Co.  v.  Tray,  91  Ala.  224, 

11:  616 

236.  Stockholders  are  liable  as  partners  on 
-contracts  of  a  corporation  which  they  have  un- 
•dertaken  to  form  for  a  certain  business  under 
the  laws  of  another  State,  solely  because  a 
-corporation  for  such  business  could  not  be 
legally  organized  in  the  State  where  it  was  to 
be  carried  on.  Empire  MiUe  v.  Aleton  Grocery 
Co.  (Tex.  App.)  18:  366 

287.  Taking  subscriptions  to  and  issuing 
«tock,  electing  managers  and  directors,  adopt- 
ing by-laws,  buying  a  lot,  and  constructing  and 
leasing  a  building  upon  it,  constitutes  a  suffi- 
cient user  to  constitute  a  de  facto  corporation 
which  will  prevent  liability  oi  the  members  as 
partners  noder  a  statute  authorizing  corpora- 
tions for  such  business.  I^nnegan  v.  Knights 
of  Labor  Bldg.  Asso.  51  Minn.  — ,     18:  778 

238.  Merely  participating  in  the  signing  and 
filing  of  articles  of  incorporation  will  not  ren- 
der a  person  liable  as  a  partner  for  liabilities 
contracted  by  one  of  his  associates  who  as- 
sumes to  transact  business  under  the  proposed 
corporate  name,  where  the  organization  is 
never  perfected  and  the  one  sought  to  be 
€harsed  has  not  participated  in  the  business 
•or  held  himself  out  as  a  partner.  HuOterford 
V.  HiU,  22  Or.  218,  17:  649 

See  Xadez  to  If  otee  Precediair* 


2.  Effect  of  Transfer. 

239.  The  assignment  of  stock  pending  an 
action  against  a  corporation,  to  a  person  who 
is  insolvent  at  the  time  when  the  personal  lia> 
bility  of  stockholders  is  to  be  enforced,  does 
not  relieve  the  assignor  from  such  liability. 
Bidin-Y.  Frit£liey,  49  Ohio  St.  285,    16:  618 

240.  A  purchaser,  at  a  sale  on  execution,  of 
stock  in  a  corporation,  which  defendant  had 

Previously  transferred  in  good  faith  on  the 
ooks  of  the  corporation  as  collateral  security, 
acquires  no  title  bjr  such  purchase  so  as  to  make 
him  chargeable  with  liability  as  a  stockholder 
to  the  cr^itors  of  Uie  corporation.  Simmons 
V.  iIt7/,96  Mo.  679,  8:  476 

241.  The  transfer,  on  the  books  of  a  corpora- 
tion, of  stock  by  persons  holding  it  as  collat- 
eral security,  to  one  who  had  bid  off  such  stock 
on  execution  against  his  debtor,  who  had 
pledged  it  as  collateral,  does  not  make  him  lia- 
ble as  a  stockholder,  where  such  transfer  is 
made  without  his  request  or  knowledge.  The 
fact  that  he  had  bid  it  off  on  execution  does 
not,  by  implication,  authorize  such  transfer. 

Id, 

8.  For  Unpaid  Slock, 

242.  The  right  of  action  in  favor  of  creditors 
of  a  corporation  against  the  holders  of  bonus 
stock  does  not  accrue  until  the  corporation 
becomes  insolvent.  Bospes  v.  Northwestern 
Mfg.  <fe  C.  Co.  48  Minn.  174,  16:  470 

243.  The  right  of  creditors  to  compel  the 
holders  of  **bonus"  stock  to  pay  for  it  con- 
trary to  their  actual  agreement  with  the  cor- 
poration does  not  rest  on  any  implied  contract 
or  upon  any  "trust  fund"  doctrine,  but  upon 
the  ground  of  fraud  in  the  misrepresentation 
as  to  the  actuid  amount  of  capital,  uix)n  the 
faith  of  which  persons  have  dealt  with  the 
corporation  and  given  it  credit.  Id. 

244.  Where  stock  is  issued  as  fully  paid  up 
without  having  been  paid  for  to  the  full  amount, 
shareholders  are  liable  for  the  amount  not  ac- 
tually paid,  in  favor  of  creditors  giving  credit  in 
reliance  upon  its  professed  capital  having  been 
fully  paid  in,  but  not  to  creditors  who  dealt 
with  fill  knowledge  that  the  stock  was  ficti- 
tiously issued  as  paid  up.  Deadwood  First  Nat, 
Bank  V.  Gustin-Minerva  Gonsol,  Min.  Go. 
ASi,  Minn.  827,  6:  676 

245.  Where  a  corporation  issues  new  shares 
after  the  claim  of  a  creditor  arose,  the  hitter, 
not  having  dealt  with  the  company  on  the  faith 
of  any  capital  represented  by  such  shares,  can- 
not insist  on  contribution,  by  the  holdere,  of  a 
greater  amount  of  capital  than  the  corporation 
itself  could  claim  from  them  as  part  of  its  ns- 
sets.  -'^* 

246.  A  stockholder  of  a  corporation  who  was 
one  of  the  corporatora,  and  knew  that  all  the 
property  was  taken  at  a  gross  overvaluation, 
and  who  never  paid  for  any  of  his  stock,  ex- 
cept by  a  saie  of  property  to  the  company, 
receiving  therefor  shares  at  less  than  a  third  o 
their  par  value,  and  by  giving  his  services  at 
president,~iB  liable  to  creditors  for  the  differ- 
ence between  the  par  value  of  the  stock  and 
what  he  actually  paid  for  it.  Boulton  Carbon 
Co.  V.  MtUs,  78' Iowa.  460,  6:  649 

247.  If  property  received  by  a  corporation  is 
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grossly  nnequal  in  value  to  the  par  value  of 
the  shares  given  in  payment,  a  subse(|uent 
transf erree  of  the  shares,  with  notice  of  the  cir- 
cumstaDces,  is  liable  to  the  creditors  of  the  cor- 
poration, to  the  same  extent  as  the  original 
slinreholder.  Id. 

24«.  Since  there  is  ordinarily  no  individual 
liability  of  a  stockholder  in  excess  of  his  obli- 
gation to  pay  in  full  for  bis  stock,  he  cannot 
act  off  his  claim  as  a  creditor  against  his  liabil- 
ity as  a  stockholder,  but  must  come  in  and 
share  with  the  other  creditors.  Id, 

g.  Stockfioldertt^  Meetings;  Voting, 

See  also  supra,  107-110,  218. 

249.  The  failure  to  give  notice  of  a  meeting 
at  which  corporate  l^nds  and  mortgage  are 
authorized  is  immaterial,  when  all  persons  hav- 
ing any  beneficial  interest  in  the  corporation 
as  stockholders  have  ratified  the  action,  with 
full  knowledge  of  the  facts.  Nelton  v.  Hub- 
bard {k\9,.)  17:875 

250.  When  the  methods  of  voting  are  not 
fixed  by  general  law,  corporations  may  make  a 
law  for  themselves,  subject  to  the  qualification 
that  such  laws  and  regulations  as  they  make 
shall  not  conflict  with  the  laws  of  the  United 
Slates.  Detwiller  v.  Ckynu  DickiMon,  131  Pa. 
614,  7:  867 

251.  The  denial  of  his  right  to  vote  will  not 
justify  one  who  has  a  majority  of  the  stock  of 
a  corporation  in  withdrawing  from  a  meeting 
and  organizing  another  meeting  and  voting 
there;  but  his  vote  at  the  origmal  meeting 
would  have  been  effective  notwithstanding  the 
rejection.  Re  Argus  Printing  Co,  1  N.  D. 
434.  18:  781 

252.  Holders  of  a  majority  of  the  stock  of  a 
corporation,  after  acquiescing  in  the  organiza- 
tion of  a  meeting  and  participating  in  its  busi- 
ness, cannot  withdraw  and  organize  another 
meeting  at  the  same  time  and  place.  Id. 

253.  A  vote  of  stockholders  representing  a 
majority  of  the  subscribed  capital  stock  is 
necessaf  J*  to  the  choice  of  a  director.  Id. 

254.  Fraudulent  represent^itions  made  by  a 
stockholder  in  a  corporation  as  to  its  future  ac- 
tion, by  which  a  person  is  induced  to  sub- 
scribe to  its  stock,  cannot  give  such  person  a 
right  to  control  that  stockholder's  vote,  for  the 
purpose  of  determining  the  future  action  of 
the  cor.ipany.  (Janveree  v.  Hoody  149  Mass. 
471,  4:  581 

255.  A  regulation  of  a  corporation,  that  stock- 
holders shall  have  one  vote  for  each  share  held 
by  them  up  to  ten  shares,  and  fixing  the  pro- 
portion which  his  votes  shall  bear  to  nis  shares 
above  that  number,  is  a  reasonable  regulation, 
uniform  in  its  operation,  conflicts  with  no  law, 
and  is  binding  on  all  the  {shareholders.  Det- 
wilier  V.  C<m.  Dickinson,  131  Pa.  614, 

7:  867 

256.  At  a  meeting  of  the  shareholders  of  a 
corporation,  each  shareholder  represents  him- 
self and  his  own  interests  solely,  and  in  no  sense 
acts  as  a  trustee  or  representative  of  others. 
Hence  he  has  a  legal  right  to  vote  upon  a  meas- 
ure, even  though  he  has  a  personal  interest 
therein  separate  from  other  shareholders.  0am- 
bU  V.  Queens  County  Water  Co.  128  N.  Y.  91, 

9:  687 

See  Xndn  te  Notes  Preceding'. 


Trusts. 

257.  A  voting  trust  under  whicha  majority  of 
the  shares  of  stock  of  a  railroad  company  are 
held  in  one  block,  to  be  voted  in  the  interest 
of  another  corporation  which  has  control  of 
competing  lines  of  railroad,  is  illegal  at  com- 
mon law  as  well  as  under  Qa.  Ck)nst.  §  5,  If  4^ 
which  prohibits  agreements  to  defeat  or  lessen 
competition  between  corporations;  and  an  in- 
junction may  be  granted  against  the  voting  of 
such  stock  while  thus  held.  Clarke  v.  Central 
R.  4b  Bkg.  Co.  (C.  C.  S.  D.  Ga.)50  Fed.  Rep. 
338,    «  .  16:  683 

258.  A  trust  company  which  is  simply  a  stake- 
holder of  corporate  stock  pledged  as  collateral 
for  bonds  of  another  corporation  is  not  a 
proper  partv  to  vote  the  stock,  where  it  is  also 
a  trustee  of  indebtedness  of  the  corporation 
and  an  agent  for  its  creditors.  Id 

Rival  company. 

250.  A  railroad  company  which  has  acquired 
a  majority  of  the  stock  of  another  railroad 
company  will  not  be  allowed,  in  the  absence  of 
express  statutory  authority,  to  vote  such  stock, 
either  by  itself  or  by  other  persons  acting  in  ita 
interest,  in  the  election  of  officers  or  in  mattera 
pertaining  to  the  management  and  control  of 
the  latter  company;  at  least  where  the  two 
roads  are  rivals  having  substantially  the  same 
field  of  operation,  where  a  conflict  of  inter- 
est may  arise  in  the  matter  of  expenditure, 
or  in  the  division  of  patronage  or  of  earnings, 
or  where  the  profits  of  one  company  may  be 
enhanced  bv  a  diminution  of  those  of  the  other. 
Memphis  dk  G.  R.  Go.  v.  Woods.  88  Ala.  (530, 

7:  60& 
Tra  nsferee* 

260.  A  limitation  as  to  the  number  of  votes 
which  a  single  stockholder  of  a  corporation  is 
entitled  to  cast  in  the  direction  of  its  affairs, 
cannot  be  evaded  by  another  corporation  hold- 
ing stock  in  the  former  by  the  gratuitous  trans- 
fer of  blocks  of  stock  to  its  own  directors  in- 
dividually, for  the  purpose  of  having  each  vote 
the  stock  standing  m  his  name  in  its  interest. 
Mack  V.  De  Bardeleben  Goal  &  I.  Co.  m  Ala. 
396,  9:  66a 

Executors. 

261.  Stock  held  by  executors  cannot  be 
voted  when  they  disagree  as  to  the  way  ii> 
which  the  vote  shall  be  cast.  Tiinis  v.  'Bes- 
tonvilU,  M.  it  F.  Pass.  R.  Co.  149  Pa.  70, 

16:  665 

Pledgee* 

262.  The  right  to  vote  stock  held  by  execu- 
tors in  trust  under  a  will  is  not  affected  by  a. 
codicil  directing  that  it  shall  be  voted  as  one 
executor  shall  direct,  and  that  the  other  exec- 
utors shall  give  him  a  proxy,  where  no  proxy 
has  in  fact  been  given  and  no  legal  proceedings 
taken  to  enforce  these  provisions.     .  Id. 

263.  The  pledgee  of  stock,  in  whose  name 
it  stands  on  the  corporate  records,  has  a  right 
to  vote  the  stock  at  a  meeting  of  the  directors,, 
and  the  pledgor  has  not;  but  equity  may  com- 
pel the  pledgee  in  a  proper  case  to  give  him  a 
proxy.    Re  Argus  Printing  Co.  1  N.  D.  434, 

18:  781 

Proxies. 

See  also  supra,  262. 

264.  A  regulation  of  a  corporation  that  votes 
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may  l)e  cast  by  prozj  ia  a  reasonable  regulation,  i 
UDUorm  in  its  application,  works  no  wrong  to 
any  shareholder,  and  conflicts  with  no  law  of 
Pennsylvania.      DeimlUr  v.  Com,  Dickinmn, 
181  Pa.  614,  7:  867 

265.  A  proxy  for  voting  stock  of  a  corpora- 
tion, made  by  the  holder  of  the  stock  while  en- 
joined from  voting  it  directly  on  the  ground  of 
public  policy,  cannot  carry  the  ri^nt  to  vote 
it.  CUirke  v.  (kntrai  R.  A  Bkg,  Co.  (0.  C. 
S.  D.  Oa.)  50  Fed.  Rep.  838,  16:  688 
CoBtrol  of  court* 

See  also  tupra^  116. 

266.  The  election  of  directors  of  a  corpora- 
tion may  be  supervised  and  controlled  by  a 
court  of  equity  and  a  master  appointed  to  pre- 
side, whenever  it  is  made  to  appear  that  by 
means  of  fraud,  violence,  or  other  unlawful 
conduct  on  the  part  of  a  portion  of  the  corpo- 
rators, a  fair  and  honest  election  cannot  other- 
wise be  held.  Tunis  v.  SeitonviUe,  If,  A  F, 
Pom,  B,  Co.  149  Pa.  70,  15:  665 


YI.  Dissolution;    Fobfeiturx. 

a.  In  General;  Procedure, 

267.  A  company  is  dissolved  upon  the  cojsum- 
maiion  of  a  sale  uf  its  corporate  properly  and 
the  execution  of  a  deed  therefor,  under  a  sta^ 
nte  which  states  that  the  oblect  of  the  sale  is 
to  disBOive  the  company,  ^neU  v.  Chicttgo. 
133X11.418,  8:868 

268.  A  corporation  cannot  be  sued  as  such  and 
brought  into  court,  and  the  action  maintains 
against  it,  on  the  ground  that  it  is  not  a  corpo* 
ration;  and  other  defendants  sued  jointly  with 
it  cannot  be  charged  in  such  an  action  with 
having  jointly,  witn  such  corporation,  usurped 
the  rights  of  a  corporation,  etc., — because  bv 
suing  a  corporation  as  such  its  existence  is  aa* 
mitted.  PeopU,  Attomey-Ueneral,  y.JStanford, 
77  Cal.  860,  8:  98 

269.  The  rule  that  the  franchise  of  a  corpo- 
ration cannot  be  annulled  at  the  suit  of  private 
persons  applies  to  defeat  a  suit  by  members  of 
a  voluntary  association  who  claim  that  the  cor- 
porators named  in  the  charter  were  merely 
their  agents,  and  seek  to  compel  them  to  de- 
liver the  charter  to  them  ana  to  restrain  the 
corporators  named  in  the  charter  from  acting 
under  it,  since  the  complainants  would  have  no 
authority  to  organize  or  act  under  such  charter. 
Paulino  v.  Portuguese  Beneficial  Asso,  18  U. 
I. — ,  80:  878 

270.  The  fact  that  a  statute  under  which  an 
action  is  instituted  to  wind  up  the  business  of 
an  insolvent  corporation,  and  for  the  granting 
of  incidental  relief,  does  not  confer  jurisdiction 
to  dissolve  the  corporation  as  prayed  for  in  the 
petition,  does  not  deprive  the  court  of  jurisdic- 
tion to  j^rant  the  relief  authorized  by  statute. 
BeOshkosh  Mut.  F,  Ins.  Co.  77  Wis.  866, 

9:  878 

271.  The  failure  of  a  person  nominated  by 
the  majority  of  the  stockholders,  to  accept  and 
Qualify  as  receiver  of  a  dissolved  corporation, 
does  not  prevent  the  decree  from  terminating 
its  existence.    Nelson  v.  Hubbard  (Ala. ) 

17:  876 

272.  In  a  statutory  proceeding  by  the  state 
auditor  to  wind  up  a  corooratioD,  to  which  the 

See  Xadez  to  If  otee  Preeedin^. 


stockholders  are  not  Inade  parties,  the  corpora- 
tion has  the  duty  to  protect  their  rights;  and 
it  may  therefore  object  to  the  making  of  an  or- 
der directing  the  receiver  to  bring  suits  for  un- 
paid stock  subscriptions.  Republic  L.  Ins 
Co.  V.  Swigert,  185  111.  150,  18:  888 

278.  No  prior  application  to  the  corporate 
officers  for  redress  is  necessary  before  suit  by 
a  stockholder  for  the  appointment  of  a  receiver 
of  an  insolvent  corporation,  where  the  wrong- 
doing and  fraud  oi  the  officers  themselves  la 
the  ground  .of  the  application.  Supreme  &t- 
ting  of  tlie  Order  of  Iron  Hall  v.  Baker  (Ind.) 

80:  810 

274.  An  action  to  annul  a  corporation 
brought  in  the  interest  of  the  public  by  the  at- 
torney-general, under  N.  Y.  Code  Civ.  Proc. 
chap.  15,  tit.  2,  art.  4,  is  not  defeated  by  the 
fact  that  some  of  the  persons  who  petitioned 
therefor  were  those  whose  acts  or  omissions 
were  the  ground  of  the  forfeiture.  People 
v.  Buffalo  JStone  d  0.  Co.  181  N.  Y.  140, 

15:  840 

^75.  No  relator  is  necessary  in  a  suit  by  the 
attorney-general  under  N.  Y.  Code  Civ.  Proc. 
§  180S,  to  remove  the  trustees  of  a  domestic 
corporation  and  compel  them  to  account  for 
its  property,  if  in  his  opinion  the  public  inter- 
ests require  that  such  action  should  be  brought. 
PeopUy.  Ballard,  134  N.  Y.  269,       17:  787 

276.  The  attorney-general  will  not  be  per- 
mitted to  maintain  an  independent  action  lui 
the  dissolution  of  an  insolvent  insurance  cor- 
poration, if  all  the  ends  which  could  be  at- 
tained by  such  action  may  be  accomplished  by 
his  becoming  a  party  to  an  action  already 
pending  agamst  the  corporation,  brought  by 
cr^^itors  and  stockholders.  Re  Oshkosh  Mut. 
B,  Ins.  Co.  77  Wis.  866,  7:  398 

277.  Whether  the  attorney-general,  who  has 
brought  an  action  to  wind  up  the  affairs  of  a 
corporation  in  which  a  receiver  has  been  ap- 
IX)lnted,  and  which  is  still  pending  undeter- 
mined, can,  to  avoid  multiplicity  of  suits  and  to 
carry  out  the  provisions  of  N.' Y.  Laws  1886, 
chap.  810,  maintain  another  action  in  aid  of 
the  former,  to  obtain  a  judgment  declaratory 
of  the  rights  and  liabilities  ot  tUe  scvimmI  par- 
ties as  affected  by  the  dissolution  of  the  cor 
poration.  and  to  determine  the  fact  as  to  what 
were  the  assets  of  the  companv,  and  the  extent 
of  the  interests  of  the  several  parties  therein, 
and  to  restrain  mortgagees  and  contractors  and 
others  from  enforcing  Iheir  rights  in  and  liens 
upon  the  property,  "by  legal  proceedini^s. — 
doubted,  but  not  aecided.  People  v.  O'Brien. 
Ill  N.  Y.  1,  8:  865 
See  also  Attobnet-General,  1. 

278.  A  forfeiture  of  the  franchise  of  a  canal 
company  by  accepting  a  new  charter  conferring 
power  to  use  the  water  for  manufacturing  pur- 
poses, and  by  nonuser  thereof  for  navigation, 
cannot  be  enforced  by  an  owner  of  the  adjoin- 
ing propertv  with  a  contingent  right  of  rever- 
sion in  the  land  of  the  corporation,  but  only  by 
the  sovereicrn  state.  Bass  v.  Roanoke  Nnr.  A 
W.  P.  Co.  Ill  N.  C.  489,  19:  847 
Power  of  equity, 

279.  Courts  of  chancery  have  no  juriwlic- 
tion  to  decree  the  dissolution  of  acorpnnition, 
in  the  absence  of  statutory  authority.  Whul- 
er  V.  Pullman  Iron  A  8.  Co.  148  111.  197. 

17:  818 
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But  see  next  case. 

280.  A  court  of  equity  can  wind  up  a  corpo- 
ratioD  at  the  suit  of  a  mioority  stockholder, 
and  appoint  a  receiver  for  that  purpose,  with  an 
order  for  an  accounting,  where  the  corpora- 
tion has  utterly  failed  of  its  purpose  because  of 
fraudulent  mismanagement  and  misappropria- 
tion of  its  funds  in  the  interest  of  one  who 
owns  a  majority  of  its  stock,  some  of  which  is 
nominally  held  by  directors  who  are  merely 
dummies  under  his  control.  Miner  ▼.  BdU 
IsU  Ice  Co.  93  Mich.  97,  •      17:  418 

281 .  The  power  of  a  court  of  equity  on  good 
cause  sbowD,  to  dissolve  or  close  up  the  busi 
ness  of  any  corporation,  which  is  conferred  b> 
§  25  of  the  Illinois  statute  for  the  incorpora- 
tion of  companies  for  pecuniary  profit,  exists 
only  as  a  portion  of  the  relief  provided  for  by 
that  section,  and  does  not  autnorize  the  ezer- 
dse  of  such  power  except  for  causes  for  which 
the  stale  might  procure  a  judgment  of  forfeitr 
<ure  at  law.  W7ieeler  v.  Pullman  Iron  d  8. 
Co,  143  m.  197,  17:  818 

b.  Grounds  of  Fcrfeiturt. 
^ee  also  Commbrcb,  6. 

282.  Acts  vJUra  vires,  or  in  excess  of  powers, 
are  not  necessarily  a  misuser  of  the  franchises, 
such  as  will  warrant  their  forfeiture.  To  Jus- 
tify such  forfeiture,  the  ultra  vires  acts  must 
be  so  substantial  and  continued  as  to  so  de- 
range or  destroy  the  business  of  the  corpora- 
tion that  it  no  longer  fulfills  the  end  for  which 
it  was  created.  Ultra  vires  acts  may  be  such 
«s  to  justify  interference  bv  the  State  by  in- 
junction to  prevent  a  continuance  of  the  ex- 
cess of  powers,  whUe  they  would  not  be  a 
aufficient  ground  for  a  forfeiture  of  the  cor- 

porate  franchises  in  proceedings  by  quo  war- 
ranto. State,  Clapp  v.  Minnesota  Thresher 
Mfg.  Co.  40  Minn.  218,  8:  510 

283.  If  tlie  unauthorized  acts  of  a  corpora- 
tion affect  merely  stockholders  and  creditors 
who  have  an  adequate  legal  remedy,  the  state 
will  not  interfere.  Id. 

284.  The  object  of  proceedings  by  quo  war- 
ranto against  a  corporation  being  to  protect 
public  interests,  to  warrant  a  forfeiture  of  cor- 
porate franchises  for  misuser,  the  misuser  mus 
oe  such  as  to  work  or  threaten  a  substantia 
injury  to  the  public.  Id. 

285.  To  warrant  the'  annulment  of  a  corpo- 
rate franchise,  the  corporation  must  be  shown 
to  liave  exceeded  or  abused  its  powers  in  such 
a  manner  as  to  threaten  or  harm  the  public 
welfare.  People  v.  iVbri/*  Biver  Sugar  lief  Co. 
121  N.  Y.  582,  9:  88 

286.  The  exercise  and  use  of  the  franchises 
of  a  corporation  for  the  benefit  of  the  publia 
is  a  condition  on  which  it  is  allowed  to  be  cre- 
ated and  maintained;  and  when  it  .voluntarily 
declines  to  fill  this  condition,  or  places  itself  in 
a  situation  as  a  consequence  of  its  voluntary 
action  in  which  that  may  be  prevented,  it  may 
be  annulled  at  the  suit  of  the  attomev  irenerai. 
Be  Sugar  Trust  Case,  54  Hun,  354,  6:  886* 
Aff^c:  54  Hun,  ^55  (note),  8:  88 

287.  A  manufacturing  corporation  which, 
instead  of  manufacturing  its  product  and  dis- 
posing  of  it  to  the  public  on  what  might  be 
fair  competitive  prices,  becomes  a  party  to 
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combination  in  part  at  least  designed  to  create 
a  monopoly  and  exact  from  the  public  prices 
which  could  not  be  otherwise  obtained,  Js  liable 
to  have  its  charter  vacated  and  annulled  for 
such  subversion  of  the  object  for  which  it  was 
created.  Id. 

288.  A  manufacturing  corporation  cannot  en- 
ter into  any  partnership  arrangement,  either 
directly  or  indirectly,  through  the  medium  of 
a  trust,  or  into  any  substantial  consolidation 
which  will  avoid  and  disregard  fhe  statutory 
permissions  and  restraints;  and  any  voluntary' 
attempt  by  it  to  do  so  will  be  such  a  material 
violation  of  its  charter  as  to  Justify  its  dissolu- 
tion. People  V.  North  Biver  Sugar  Bef.  Go. 
121  N.  Y.  Cfc2,  9:  88 

289.  There  may  be  actual  corporate  conduct 
which  will  authorize  the  dissolution  of  a  cor- 
poration, although  there  is  no  formal  corpo- 
rate action  taken  for  the  purpose  of  producing 
such  conduct.  Id. 

290.  In  a  proceeding  to  annul  a  corporate 
ranchise  for  abuse  of  powers,  the  subsiantial 
nquiryts:  What  has  the  corporation  in  fact 

accomplished;  what  iias  been  its  conduct  and 

flective  work? —  and  the  manner  in  which  the 

result  has  been  reached  is  immaterial.         Id. 

291.  An  action  may  be  brought  by  the  attor- 
hey  general  to  annul  the  existence  of  a  corpo- 
ration, the  only  object  and  purpose  of  whose 
incorporation  is  to  run  and  maintain  a  railway 
[in  the  streets  of  a  certain  city  in  Wisconsin, 
where  it  has  failed  to  fulfill  the  conditions  of 
the  ordinance  under  which  it  was  granted  per- 
mission to  build  its  street  railway,  in  respect 
to  the  manner  of  construction  and  equipment, 
inasmuch  as,  under  the  peculiar  provisions  of 
the  Wisconsin  statutes,  the  ordinance  has  the 
force  and  effect  of  a  statute  of  the  State,  and 
a  neglect  to  comply  with  its  conditions  incurs 
a  forfeiture  of  the  franchises  therebv  given. 
State,  Attorneff  General^  v.  Madison  Street  B. 
Cb. 72  Wis.  612,  1:  771 

292.  For  failure  to  make  the  annual  report 
required  by  the  New  York  Manufacturing 
Act  of  1848,  §  12,  a  corporation  incurs  the  lia- 
bility of  forfeiture  of  its  charter.  People  v. 
Buffalo  Stoned:  C.  Co.  131  N.Y.  140,  16:  840 

298.  The  express  provision  of  the  statute, 
that  trustees  of  a  corporation  shall  be  liable 
for  its  debts  in  case  they  fail  to  make  an  an* 
nual  report,  does  not  by  implication  prohibit  a 
forfeiture  of  the  charter  for  such  failure,  as 
the  provision  expressed  relates  to  the  trustees, 
and  not  to  the  corporation.  Id. 

294  The  statutory  provision  that  a  "  corpora- 
tion shall  be  dissolved  "  on  failure  to  pay  in  the 
capital  stock  within  two  years  after  incorpora- 
tion makesitthe  imperative  duty  of  the  court  to 
declare  the  forfeiture  in  case  the  attorney -gen- 
eral exercises  his  discretion  to  bring  an  action 
therefor,  and  leave  to  do  so  is  given  by  the 
court.  Id. 


c.  Efeet  on  Property-Bights. 


295.  Stockholders  of  a  corporation  have  the 
same  right  to  purchase  its  property  and  take 
possession  thereof  that  strangers  would  have, 
<;|uring  the  pendency  of  a  suit  to  forfeit  the 
charter.  Eavemeyer  v.  San  Francisco  Super. 
Ct.  84  Cal.  827,  10:  687 


CORPORATIONS,  VI.  d,  e. 


208 


296.  The  right  of  trnatees  in  a  corporate 
mortgage  to  take  possession  and  control  of  the 
proper^  and  carry  on  the  business  for  which 
it  is  used  Is  a  property  right  or  interest  which 
•nrvives  the  voluntary  dwsoltttion  of  the  cor- 
poration.   JSeUon  v.  Hubbard  (Ala.) 

17:  876 

297.  A  corporation  violating  the  org<ftuic 
law  forfeits  its  franchise,  but  does  not  thereby 
become  subject  to  the  escheat  or  confiscation 
of  its  property.  Com.  Attorney-General^  v. 
Neu;  York,  L.  K  db  W.  R.  Go,  132  Pa.  591, 

7:  684 

298.  The  franchise  of  a  street-railroad  com- 
pany, tinder  which  it  is  authorized  to  construct 
and  maintain  a  street  railroad  and  run  cars 
thereon  for  the  transportation  of  freight  and 
passengers,  survives  the  dissolution  of  the  cor- 
porutiou.    People  v.  OBrien,  111  N.  Y.  1, 

8:  866 

299.  An  express  reservation  by  the  Legisla- 
ture of  power  to  repeal  a  charter  can  give  no 
authority  to  take  away  or  destroy  property 
lawfully  acquired  or  created  under  authority 
conferred  by  the  chaiter.  Id, 

d.  Effect  on  CavM%  af  Action, 

Aa  to  Impairing  Corporate  Contracts  by  Dis- 
solution, see  Contracts,  877-879. 

.300.  An  action  for  libel  cannot  be  prosecuted 
by  a  receiver  in  insolvency  of  the  corporation 
libeled,  although  the  libel  has  resulted  in  pe- 
cuniary injury  to  such  corporation  and  thus 
diminishedf  the  estate  passing  to  the  receiver. 
Milwaukee  Mut,  F.  Ins,  Co.  v.  Sentinel  Co. 
01  Wis.  ^^n,  16:  687 

801.  The  further  prosecution  of  a  suit  for  li- 
bel 18  within  the  terms  of  an  injunction  restrain- 
ing a  corporation  from  exercising  any  of  its 
corporate  rights,  privileges,  or  franchises; 
and  where  the  injunction  is  granted  under 
statutory  authority,  upon  the  appointment  of 
a  receiver  because  of  the  insolvencv  of  the 
corporation,  the  defendant  in  the  libel  suit 
may  avail  himself  of  it  to  procure  a  stay  of 
turiher  proceedings  in  such  suit.  Id. 

802. The  right  to  continue  the  prosecution  of  a 
soft  Is  not  saved  to  a  dissolved  corporation  by 
a  statute  «vhich  continues  the  existence  of  such 
corporations  for  three  years  for  the  prosecu- 
tion of  actions,  and  gives  the  managers  power 
to  settle  up  its  affairs,  subject  to  the  power  of 
the  court  to  make  a  different  provision,  where 
the  court  appoints  a  receiver  and  enjoins  the 
corporation  from  exercising  any  of  its  rights, 
privileges,  or  franchises.  Id. 

808.  The  dissolution  of  a  corporation  works 
an  abatement  of  suits  pending  against  it,  and 
presents  an  insuperable  impediment  to  the  in- 
atituUon  of  new  suiti:  against  it,  unless  some 
clear  statutory  provision  prevents  the  termi- 
nation of  its  existence  for  the  purposes  of  its 
organization  from  having  this  effect.  JVelson 
V.  Huf>bard  (Ala.)  17:  876 

304.  The  continuation  of  the  existence  of 
corporations  "dissolved  bv  forfeiture  or  any 
ether  cause,"  provided  lor  by  Ala.  Code, 
f  1690,  does  not  apply  to  corporations  dissolved 
uj  the  voluntary  act  of  the  owners  of  three 
fourths  of  the  stock,  under  §§  1688-1689, 
which  supply  a  complete  scheme  or  system  of 
procedure  for  winding  up  its  affairs.  Id. 

Bern  tadmx  to  If otes  Preeediag. 


805.  A  suit  to  foreclose  a  mortgage  cannot 
be  brought  as  an  independent  suit  against  a 
corporation  after  a  decree  of  dissolution  under 
Ala.  Code,  gg  1688-1689,  but  a  claim  should 
be  filed  in  the  dissolution  proceedings.       Id. 

e.  Righte  and  Preferences  of  Creditors. 

306.  The  capital  of  a  corporation  is  not  held 
in  trust  for  creditors,  except  in  the  sense  that 
it  cannot  be  distributed  among  stockholders 
without  first  providing  for  the  payment  of 
corporate  debts;  and  in  this  respect  there  is  no 
distinction  between  unpaid  capital  and  paid 
capital,  between  stock  subscriptions  and  any 
other  assets  of  a  corporation.  Hospes  v. 
Northwestern  Mfg.  d  C.  Co.  48  Minn.  174, 

16:  470 

807.  The  directors  of  an  insolvent  corpora- 
tion are,  by  virtue  of  their  position,  debarred 
from  preferring  debts  of  the  corporation  due 
to  themselves.  Olney  v.  Conanteut  Land  Co. 
16R.  I.  597,  6:861 

808.  Where  a  man  brought  an  action  against 
a  corporation  for  injuries  resulting  from  neglV 
genoe,  pending  which  the  corporation,  then  in- 
solvent, mortgaged  its  property  to  its  directors 
for  money  advanced,  after  recovering  judg- 
ment and  levying  on  tlie  corporate  property,  he 
Was  entitled  by  bill  in  egni^  to  have  the  mort- 
gage declared  void  as  against  him.  Id. 

809.  A  corporation  for  profit,  organized  un- 
der the  laws  of  Ohio,  after  it  has  become  in- 
solvent and  ceased  to  prosecute  the  objects  for 
which  it  was  created,  cannot,  by  giving  some 
of  its  creditors  mortgages  on  the  corporate  prop- 
erty to  secure  antecedent  debts  without  other 
consideration,  create  valid  preferences  in  their 
behalf  over  the  other  creditors,  or  over  a  gen- 
eral assignment  thereafter  made  for  the  benefit 
of  creditors.  Bouse  t.  Merchants  Nat.  Bank 
46  Ohio  St.  498,  6:  878 

810.  One  employed  by  a  corporation  on  a 
monthlv  salary,  wno  is  part  of  the  time  on  the 
road  selling  goods,  making:  collections,  etc., as 
a  drummer,  and  the  rest  of  the  time  working  in 
a  store,  shipping  and  receiving  goods,  momg 
and  handling  stock,  etc.,  or  making  sales  ana 
collecting  bills  ip  the  ci^,— isa  "clerk,"  with- 
in the  meaning  of  the  Tennessee  General  In- 
corporation Act  of  1875,  §  11,  making  stock- 
holders individually  liable  for  moneys  due 
"laborers,  servants,  clerks,  and  operatives''  in 
case  the  corporation  becomes  Insolvent.  Cole 
V.  Hand,  88  Tenn.  400.  7:  96 

811.  A  **superintpndent»*  of  a  natural-gas 
campany,  who  is  not  a  general  mnnafrer.  or  a 
general  agent,  or  an  ofScer  of  the  company, 
out  whose  principal  duties  are  to  superintend 
the  construction  of  trenches  and  the  laying  of 
gas  pipes,  is  a  laborer  within  the  meaning  of 
that  term  as  used  in  Elliott's  (Ind.)  8unp. 
§  605,  giving  a  preference  to  laborer's  claims 
for  wages  against  corporations.  Penderpcutt 
V.  Tnndes,  124  Ind.  159,  8:  849 

812.  Under  Wis.  Rev.  Rtat.  §§  821 6  e<  seq.,  a 
judgment  creditor  of  an  insolvent  corporation, 
whose  execution  has  been  returned  unsatistied. 
may  maintain  a  suit  against  the  company  and 
the  other  necessary  patties  defendant  to  facili- 
tate the  collection  of  the  claim,  in  which  its 
effects  may  be  sequestrated  and  placed  in  the 
hands  of  a  receiver,  and  all  suits  by  other 
creditors  enjoined,  and  such  creditors  com- 
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pelled  to  come  into  the  action  for  an  equal 
distribution  of  assets.  Stockholders  may  be 
made  parties  and  compelled  to  pay  the 
amounts  due  on  their  stock  subscriptions,  and 
officers  of  the  law  may  be  compelled  to  de- 
liver to  the  receiver  property  in  their  hands 
under  attachments  or  executions  against  the 
corporation.  Ballin  v.  J,  d  E.  B.  Friend 
Lace  Importing  Co.  78  Wis.  404,        10:  748 


VII.  Foreign  Cobporations. 

See  also  «up7*a,  24,  25. 

Rights  of,  as  to  Interstate  Commerce,  see 

COMMBRCB,  31. 

Regulations  of  Carriers'  Rates,  see  Cabbiers, 
341. 

313.  A  state  statute  granting  powers  and 
privileges  to  corporations  must,  in  the  absence 
of  plain  indications  to  the  contrary,  be  held  to 
apply  only  to  corporations  created  by  the  state 
and  over  which  it  has  the  power  of  visitation 
and  control.  Re  Primers  Estate,  136  N.  Y- 
347,  18:  718 

314.  A  foreign  corporation  will  not  be  held 
void  as  an  evasion  of  the  laws  of  the  State  in 
which  all  the  corporators  reside  and  in  which 
is  the  principal  place  of  business  of  the  com- 
pany, where  there  was  no  fraud  or  evasion  of 
the  law  of  the  State  of  incorporation,  and  the 
certificate  of  incorporation  was  granted  bv  the 
secretary  of  state  with  knowledge  of  the  facts. 
Demareht  v.  Grants  128  N.  Y.  S)5,  18:  864 
See  also  Aupra, 

815.  Neb.  Const,  art.  11,  §  8,  denying  the 
right  of  eminent  domain  to  a  railroad  corpora- 
tion organized  under  the  laws  of  another  State 
or  of  the  United  States,  until  it  has  become  a 
body  corporate  under  the  laws  of  Nebraska, 
does  not  prohibit  existing  railroad  companies, 
one  of  which  is  a  domestic  corporation,  from 
forming  a  new  corporation  by  consolidation, 
pursuant  to  the  laws  of  the  State,  and  thereby 
becoming  a  domestic  corporation.  State,  Leese, 
V.  Chicago,  B.  <fe  Q.  R,  Co,  25  Neb.  156. 

2:  664 

316.  One  state  cannot,  by  a  mere  legislative 
declaration,  make  ail  corporations  created  by 
charter  or  the  laws  of  bther  States  domestic 
corporations  of  such  State;  at  least  it  cannot, 
by  such  declarations,  deprive  the  foreign  cor- 
poration of  its  right  to  resort  to  the  federal, 
courts  in  cases  where  such  right  is  conferred 
by  the  Constitution  and  laws  of  the  United 
States.  Reee  v.  Newport  News  <fc  M.  V.  R.  Co. 
32  W.  Va.  164,  8:  678 

317.  While  a  corporation  may  be  chartered 
by  the  same  name  by  two  States,  clothed  wita 
the  same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects,  and  be  exer- 
cising the  same  powers  and  duties  in  both 
States,  yet  it  will,  in  law,  be  two  distinct  cor- 
porations,—one  in  each  State,  with  only  such 
cori)orate  powers  in  each  State  as  are  conf  err(  d 
by  its  creation  in  that  State.  Id. 

318.  A  corporation  consolidated  under  the 
provisions  of  Neb.  Comp.  Stat.  1887,  chap.  16, 
§  114,  by  the  union  of  a  corporation  operating 
a  railroad  from  a  point  within  the  State,  on  the 
Missouri  River,  and  another  corporation  or- 
ganized under  the  Laws  of   Illinois  and  of 

See  Xadez  to  If  otee  Preeedlngi 


lowa,  operating  a  railroad  from  a  point  on  the 
Missouri  River  directly  opposite  the  terminus 
of  the  other  road,  to  Chicago,  is  not  a  foreign 
corporation.     State,  Leese,  v.  Chicago,  B.  iSb  5. 
R.  Co,  25  Neb.  156,  8:  684 

Ri^ht  to  do  business* 

319.  The  law  of  comity  does  not  reqxiire  that 
a  mercantile  corporation  organissed  under  the 
laws  of  another  State  shall  be  allowed  to  do 
business  in  Texas,  as  the  repeal  in  1885  of  a 
statute  granting  the  privilege  of  organizing 
mercantile  corporations  is  a  direct  prohibition 
against  the  operation  of  such  corporations  in 
the  State.  Empire  Mills  v.  Alston  Qrocery  Co. 
(Tex.  App.)  18:  868 

320.  Astnte  Legislature  has  power  to  prescribe 
the  conditions  upon  which  insurance  compa- 
nies of  other  states  can  do  business  within  the 
state.  State  v.  Phipps,  50  Kan.  609,  18:  667 

321.  A  foreign  insurance  company  exercii^ing 
franchises  and  privileges  without  authority  of 
law  may  be  ousted  therefrom  by  a  proceeding 
in  quo  waiTanto.  State,  Attorney-iJeneraC^  v. 
Fidelity  &  C.  Ins.  Co.  49  Oiuo  St.  440,  16i 
611;  State,  Attomey-GeTiercU,  v.  Western  U. 
Mut.  L.  A  A.  Soe.  47  Ohio  St.  167,  8:  189^ 
822.  A  license  to  a  foreign  insurance  com- 
pany, issued  by  the  superintendent  of  insur- 
ance, is  not  a  oai  to  a  proceeding  in  quo  war- 
ranto on  the  ground  that  it  is  exercising 
franchises  and  privileges  without  authority  of 
law.  State,  AttovTiey-Oenerdl,  v.  Fidelity  dt 
a  Ins.  Co.  49  Ohio  St.  440,  16:  611 

323.  Ala.  Rev.  Code.  §  1180,  prohibiting  the 
agent  of  any  foreign  insurance  company  from 
transacting  any  insurance  business  without  first 
procuring  a  certificate  of  authority  from  the 
auditor,  does  not  prohibit  the  transaction  with- 
in the  State  by  a  foreign  insurance  company  of 
business  generally,  not  in  the  line  of  insurance 
business.    Boulware  v.  Davis,  90  Ala.  207, 

9:  601 
See  also  Instjkance,  8-11,  13,  351. 
Retaliatory  laws. 

324.  To  make  a  case  for  the  retaliatory  pro- 
vision of  Ohio  Rev.  Stat.  §  282,  as  to  insurance 
companies  of  a  state  which  imposes  prohibi- 
tions upon  Ohio  companies  *' doing  business  in 
such  state,"  it  must  appear  at  least  that  an 
Ohio  company  has  been  formed  to  do  substan^ 
tially  the  same  kinds  and  lines  of  infurance  a» 
the  foreign  company  wishes  to  do  in  Ohio* 
State,  Attomey-QeneraX,  v.  Fidelity  d  C.  Ins^ 
Co.  49  Ohio  St.  440.  16:  6 1 1 

825.  A  state  statute  imposing  on  iasurance 
companies  of  another  state  or  nation  the  same 
obligations  and  prohibitions  that  arc  imposed 
In  such  other  state  or  nation  upon  corporations 
of  the  former  state  is  retaliatory  in  character, 
and  must  be  confined  to  cases  fairly  within  its 
letter.  Id. 

326.  Inasmuch  as  Michigan  statutes  allow 
policies  of  life  insurance  to  be  issued  only 
when  they  specify  the  sum  payable  at  a  fixed 
amount,  and  do  not  permit  endowment  policies 
by  assessment  romnanies.  while  assessment 
companies  in  Ohio  are  not  allowed  to  guarantee 
any  fixed  sum  further  than  what  might  be  re- 
alized from  assessments,  unless  they  have  com- 
plied with  the  statutes  relating  to  regular  mu- 
tual  life  insurance  companies,  and  in  that  case 
are  allowed  to  issue  endowment  policies  at  a 
fixed  gum,  Ohio  companies  are  not  permitted 
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to  do  basiaeas  is  Mi cbigan  on  nubstantially  the 
nine  bads  and  limitations  as  they  are  in  Ohio» 
and  therefore,  under  the  proviso  of  Ohio  Rer. 
Stat.  §  3dSK)  J7,  Michigan  insurance  corpora- 
tions are  not  entitled  to  a  license  to  do  business 
in  Ohio.  State,  Attorneu-Qeneral^  y.  Western  U, 
Mut.  L.  4b  Acd.  Soc.  47  Ohio  St.  167, 

8:  189 

307.  The  Illinois  statutory  provision,  that 
whenever  any  other  State  shall  require  Illinois 
insurance  companies  doing  business  therein  to 
deposit  and  pay  a  greater  amount  than  the 
Illinois  laws  require  of  such  companies,  then 
€ompanie8  of  such  State  doing  business  in  Illi- 
nois shall  be  required  to  pay  or  deposit  the 
same  amount  of  tax  or  license  fee,  becomes 
operative  upon  the  passage  of  a  law  laying  an 
additional  burden  upon  Illinois  companies, 
whether  any  such  companies  are  doing  busi- 
ness within  the  State  passing  the  law,  or  not. 
Qermania  Iru.  Co.  y.  Stoigert,  128  111.  287, 

4:  478 
328.  A  Maryland  statute  providing  that  when- 
ever the  laws  of  any  other  State  impose  upon 
Maryland  Insurance  companies  seeking  to  do 
business  within  its  borders  greater  obligations 
or  prohibitions  than  are  prescribed  for  foreign 
companies  seeking  to  do  business  in  Maryland, 
the  same  obligations  and  prohibitions  shall  be 
imposed  on  companies  of  such  State  which 
shall  seek  Maryland  business, — makes  such 
foreign  law  the  rule  which  Maryland  will  ap- 
ply to  companies  of  the  foreign  State  asking 
permission  to  dq  business  withm  its  territory; 
and  if  a  Maryland  company  is  refused  a  license 
in  the  foreign  State  merely  on  the  ground  of 
discretion,  the  latter's  companies  may  be  re- 
fused license  in  Maryland  on  the  same  ground, 
although  the  Maryland  statutes  do  not  m  terms 
authorize  it  Talbott  v.  Fidelity  <&  C.  Co.  74 
Md.  536,  18:  684 

Ownership  of  property. 

829.  The  state  only  can  question  the  right 
of  foreign  corporations  to  hold  lands  in  excess 
of  the  amount  limited  by  statute.  Ameiiean 
Morti/,  Co.  V.  Tennille,  87  Ga.  28,      18;  589 

3c  0.  A  foreign  corporation  owning  all  the 
stock  of  a  domestic  corporation,  waere  the  stat- 
utes allow  its  stock  to  be  held  by  other  Corpo- 
rations, does  not  thereby  "  acquire  or  hold  " 
the  real  estate  of  the  domestic  corporation  so  as 
to  violate  the  Pennsylvania  Act  of  April  26, 
1855,  against  acquiring  or  holding  real  estate 
"directly  in  the  corporate  name,  or  by  oi 
through  any  trustee  or  other  device  whatsoever, 
unless  specially  authorized,"  under  penalty  of 
escheat.  Com,  Attorney- General,  y.  xiTei/)  Xo^Jr 
L,  E.ttW.R  Co.  132  Pa.  591,  7:  684 

331.  A  simple  bequest  of  money  to  be  paid 
to  a  foreign  corporation  is  valid,  even  if  the 
law  of  the  state  forbids  the  execution  of  such 
a  trust  as  that  for  which  the  corporation  is 
created  in  the  state  where  the  will  is  made. 
Pretbyterian  General  Assembly  v.  Guthrie,  86 
Va.  125.  6:  881 
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the  absence  of  any  testamentary  disposition,  to 
the  surviving  husband  or  wife  or  next  of  kin; 
and  the  right  of  the  surviving  wife,  if  living 
with  hor  husband  at  the  time  of  bis  death,  is 
paramount  to  that  of  the  next  df  kin.  Ijunon 
V.  CJiase,  47  Minn.  807,  14:  86 

2.  For  the  unlawful  mutilation  of  a  dead 
body  an  action  for  damages  will  lie  in  favor 
of  the  widow  of  the  deceased.  Id. 


CORROBORATIOlf. 

Of  Witness,  see  Witnesses,  76-78. 


See  also  Burial, 

1.  The  right  to  the  possession  of  a  dead 
body  for  preservation  and  burial  fieiongs,  in 
See  Xadez  to  If otee  Freoeding> 


COSTS  AND  FEES. 

I,  Right  to  Recover;  Liability  for. 
II.  Amount;  Practice;  Collection. 

Appeal  from  Allowance  of,  see  Appeal  ANii 
EfiiiOB,  7. 

Review  on  Appeal  of  Decision  as  to,  see  Ap- 
peal AND  Ebrob,  158,  159. 

Evidence  of,  to  Show  Values,  see  Evidence, 
695-700. 


I.  Right  to  Recover;  Liability  foe. 

1.  On  a  reversal  in  the  supreme  court  of  a 
Judgment  of  the  district  court,,  the  plaintiff 
in  certiorari  is  not  entitled  to  costs.  Seabury 
v.CroweU  (N.  J.  Sup.)  61  N.  J.  L,  (22  Vroom) 
103,  52  N.  J.  L.  (23  Vroom)  413,        11:  186 

2.  Under  How.  (Mich.)  Stat.  §  4263,  a  re- 
ceiver of  an  insolvent  mutual  Insurance  com- 
pany recovering  judgment  against  members  on 
assessments  made  bj  him  against  them  may 
recover  costs,  whatever  the  amount  of  the 
Judgment,  although  §  8064  gives  costs  to  the 
defendant  where  the  judgment  against  him  is 
less  than  $100.  Wardle  v.  Totonaend,  76 
Mich.  385,  4:  51 1 

8.  The  costs  of  proceedings  to  condemn 
land  may  be  put  upon  fh  e  party  Beekiog  to 
condemn,  under  Cal.  Code  Civ.  Proc.  §  1265, 

E'ving  discretion  as  to  costs,  where  the  case 
IS  not  been  properly  opened  and  proved  and 
a  reversal  therefor  is  required.  San  Diego  Latid 
iib  1.  Go.y.  Ne<aey  88  Cal.  50,  11:  604 

4.  The  costs  of  a  suit  by  a  taxpayer,  by 
which  the  execution  by  the  city  of  an  illegal 
contract  is  enjoined,  are  taxable  against  both 
the  city  and  contractor,  if  both  are  made  de- 
tendants.     ClUcago  v.  McCoy^  Id^  111.  ;H4, 

11:  418 
In  partition. 

5.  The  matter  of  costs  in  partition  pro- 
ceedings Is  peculiarly  within  the  discretion  of 
the  trial  court;  and  there  is  no  abuse  of  such 
discretion  in  imposing  a  portion  of  the  cost£ 
upon  a  grantee  of  the  interest  of  one  of  the 
cotenants  in  proportiim  to  the  part  set  off  to 
him.     Toung  v.  Edwarde,  88  S.  C.  404, 

10:  66 

6.  Where  a  bill  in  partition  was  filed  sea- 
sonably, and  the  title  of  one  of  the  defendants, 
who  was  adjudged  to  be  entitled  to  the  entire 
land,  could  only  have  been  established  by  suit. 
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the  complainant  may  be  allowed  costs.     Van 
Tine  v.  Van  Tine  (N.  J.  Ch.)  (Not  to  be  Rep.) 

1:  166 

7.  The  int4>rvener  In  a  partition  suit  who 
wltbdraws  his  petition  may  be  decreed  to  pay 
the  costs  incuri^  by  him,  and  the  costs  of  suit 
to  establish  the  title  may  be  decreed  to  plaintiff, 
while  the  costs  of  the  partition  shonld  be  eaual- 
Ij  divided  amon^  the  x>arties  to  whom  the  land 
is  decreed.    Askey  v.  WiUiams,  74  Tex.  294, 

6:  176 

In  penal  action* 

8.  A  defendant  should  not  be  relieved  from 
the  payment  of  costs  when  found  guilty  of 
violating  a  penal  statute,  without  some  reason 
for  so  doing.     Welsh  v.  State,  126  Ind.  71 , 

9:  664 

Effect  of  tender. 

9.  No  interest  or  costs  can  be  recovered  on 
a  judgment  for  the  amount  of  a  tender  which 
has  l^n  renewed  in  court  with  a  proffer  of 
judgment,  according  to  the  South  Carolina 
practice.  Wilcox  v.  Ri^mand  db  V,  B,  Co.  (C. 
C.  App.  4th  C.)  8  U.  S.  App.  118.     17:  804 

Out  of  fbnd. 

10.  Taxable  costs  of  all  parties  in  a  suit  for 
the  construction  of  a  will  may  be  ordered  out 
of  the  funds  of  an  estate  before  distribution. 
Powers  T.  Jevdevine,  61  Vt.  587,  7:  617 

11.  A  claim  by  the  Physio-Medical  Institute 
to  a  legacy  given  to  the  **  Physio-Medical  Col- 
lege" has  not  sufficient  merit  to  warrant  allow- 
ance of  claimant's  costs  out  of  the  fund,  if  the 
evidence  plainly  shows  that  claimant  was  not 
the  legatee  intended.  Stratum  t.  Physio-Med- 
teal  Institute,  148  Mass.  505,  6:  88 

12. The  power  of  the  supreme  court  to  allow 
a  defeated  appellant  costs  out  of  the  fund  in  a 
suit  for  the  construction  of  a  will  which  came 
to  it  from  the  circuit  court  on  exceptions  after 
an  appeal  from  the  probate  court  is  limited, 
under  Vt.  Rev.  Laws,  §  2280,  to  the  allowance 
of  the  'oosts  in  that  court.  Jones  v.  Knappen 
63  Vt.  891,  14:  898 

18.  Costs  of  a  contest  on  the  accounting  of  a 
husband's  executors,  to  determine  whether  or 
not  a  husband  and  wife  were  tenants  by  the 
entirety  in  a  bond  and  mortgage  for  moneys  of 
which  each  contributed  part,  should  be  paid 
out  of  the  estate  where  the  question  is  new 
and  the  executors  have  acted  in  good  faith. 
Be  AWredU,  186  K.  T.  91,  18:  889 

Char^ingf  administrator. 

14.  An  administrator  should  be  personally 
charged  with  costs  by  the  judgment  against 
him,  where  be  fails  in  an  action  brought  by 
him  under  a  statute  providing  that "  in  all  civil 
causes  at  law  the  party  prevailing  shall  recover 
costs."    Lynch  v.  Wetter,  17  R.  I.  518, 

14:  696 

Securitjr* 

16.  An  independent  foreign  government  is 
"  a  person  residing  without  the  State,"  within 
the  meaning  of  K,  Y.  Code  Civ.  Proc.  §  3268» 
requiring  security  for  costs  from  such  persons. 
Bepublic  of  Honduras  v.  SotOy  112  N.  Y.  310. 

8:  648 

16.  When  a  deposit  of  money,  as  security 
for  costs,  has  once  been  made  the  court  has 
no  authority,  tinder  N.  Y.  Code  Civ.  Proc. 
g  2376,  to  require  any  additional  security.  Id. 

See  Index  to  If otee  Preceding. 


II.  Amount  ;  Practice  ;  Collkctiom. 

17.  A  rule  of  court  requiring  a  copy  of  each 
pleading  to  be  filed  with  it,  and  allow mgthere- 
lor  a  fee  of  10  cents  per  hundred  words,  and 
directing  the  same  to  be  taxed  with  the  costs, 
does  not  apply  to  a  petition  which  consists  of 
many  counts  precisely  alike  with  the  exception 
of  dates,  etc.,  as  to  which  a  copy  of  one  count 
with  a  reference  to  the  others  will  suffice,  so  a» 
to  allow  the  t«ixlng  of  costs  for  a  copy  of  the 
whole  plesding.  Gook  v.  OhicagOt  B,  L  dt  P. 
B.  Co.  81  Iowa,  551,  9:  764 

18.  The  expense  of  an  unofficial  search  made 
by  a  title  insurance  company  is  not  taxable  a» 
part  of  the  disbursements  on  foreclosure  of  a. 
mortgage,  "  according  to  the  course  and  prac- 
tice of  the  court,"  there  being  no  express  pro- 
vision of  law  allowing  such  item,  iJthough  the 
expense  of  an  official  search  by  a  county  clerk, 
can  be  taxed.  Equitable  Z.  Assur.  Soc.  v. 
Huffhes,  125  N.  Y.  106,  1 1:  880 
Extra  allowance. 

19.  An  extra  allowance  of  costs  may  be 
granted  in  the  discretion  of  the  court,  on  the 
denial  of  an  injunction  against  a  street-railway 
company  to  prevent  the  use  of  a  particular 
system  of  electric  propulsion  over  a  part  of  its 
road,  if  there  is  any  evidence  in  the  moving 
papers  tending  to  establish  the  value  of  such 
use.  Hudson  Biver  Teleph,  Co.  v.  Watervliet 
Tump,  d  B.  Co.  135  K  Y.  893,         17:  674 

20.  An  extra  allowance  of  costs  is  not  pre- 
cluded by  the  fact  that  on  a  former  trial  of  the 
same  case  an  extra  allowance  had  been  granted 
and  the  costs  paid  as  a  condition  of  a  new  t  rial. 
Bolton  V.  Schriever,  135  N.  Y.  65,  18:  848 
Stay  for  pajrment. 

21.  Staying  a  second  suitinejectmen*:  until 
plaintiff  pays  the  costs  of  a  former  unsuccess- 
ful action  does  not  violate  a  constitutional: 
guaranty  that  for  any  injury  a  person  shall 
have  "  a  remedy  by  due  process  of  law,"  and< 
right  and  justice  shall  be  administered  without 
sale,  denial,  or  delay.  Sfiear  v.  Box,  92  Ala. 
596,  11:  680 


,  COTENANCY. 

For  Adverse  Possession  by  Cotenant,  see  Ad- 

VBRSB  POSSBBSION,  2,  28-32. 

Contribution  by  Cotenants,    sea  Coktbibu- 
TION,  1. 

Deed  by  Cotenant,  see  Deeds,  19. 

Homestead,  in  Case  of,  see  Homestead,  7. 

Of    Husband  and  Wife,  see  Husbakd  and 
Wife,  55. 

Right  of  Cotenants  as  to  Improvements,  see 
Improvbmbmts,  3. 

In  Proceeds  of  Insurance,  see  lNSDBANCE.82t. 

License  of  Cotenants,  see  License,  1. 

As  to  Partition  between  Cotenants,  see  Par- 
tition. 

Agreement  against  Partition,  see  Real  Prop- 
erty, 2. 

Purchase  for  Taxes  by  Cotenants,  see  Taxes, 
172. 

Lien  for  Taxes  in  Case  of,  see  Taxes,  193. 

In  Timber,  see  Timber. 
Trees,  see  Trees. 
Warehouse  Receipts,    see   Warehouse- 

MEN,  4. 

Of  Legatee,  see  Wills,  93. 
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1 .  A  tenancy  in  common  en  titli  ng  each  of  the 
children  to  a  one  third  undivided  interest  in 
remainder  in  seyeralty  is  created,  under  the 
Alabama  statute  against  suryivorship  among 
joint  tenants,  by  a  will  creating  a  trust  in  favor 
of  one  for  life  and  aft^  her  death  in  favor  of 
ber  three  children  for  and  daring  the  term  of 
tkeir  natural  lives.  Qindrat  y.  Western  B.  of 
Ala,  (Ala.)  19:  889 

8.  Where  property  is  devised  to  a  daughter 
for  life,  with  remainder  to  her  children, the  sur^ 
vivors  or  survivor  of  them  living  at  her  death, 
tbe  children  living  at  her  death  do  not  take  as 
tenants  in  common  during  the  lifetime  of  the 
mother,  but  only  as  members  of  a  fluctuating 
class,  with  no  specific  or  fixed  interests,  and  a 
conveyance  by  one  of  them  to  a  third  party 
by  deed,  with  covenants  of  seisin  and  general 
warranty,  of  the  whole  of  the  tract  of  land  de- 
vised, does  not  impose  upon  the  vendee  to- 
wards the  other  children  the  duties  and  obli- 
gations of  one  tenant  in  common  to  another. 
KanMU  City  Land  (Jo.  v.  HiU^  87  Tenn.  589, 

6:  46 
Righta  as  to  each  other. 

8.  One  tenant  in  common  has  no  lien  against 
bis  cotenant's  interest  in  tbe  property  for  rents 
in  excess  of  his  share,  collected  and  retained 
by  such  cotenant  before  partition  of  the  land. 
Flack  V.  GomeU,  76  Md.  88,  16:  647 

4.Mass.  Pub.  Stat.  chap.  12,  §§  68-65,  relating 
to  tbe  preservation  of  a  lien  in  favor  of  one  ten- 
ant in  common  who  i>ays  taxes,  as  against  bis 
cotenants,  apply  simply  to  a  payment  in  tlie 
first  instance, — not  to  a  redemption  of  the 
premises  after  a  sale,  when  the  tenant  takes  a 
deed  which  is  put  on  record.  Hurley  v.  Hur- 
ley, 148  Mass.  441,  2:  178 

5.  A  tenant  in  common  may  be  liable  for 
convereion  in  wrenching  and  carrying  away 
machinery  from  a  mill  against  his  cotenant's 
protest.     Waller  v.  Bowling,  108  N.  C.  289, 

18:  861 
As  to  erops. 

6.  Crops  grown  upon  land  while  it  is  in  the 
peaceable  possession  of  one  of  several  tenants 
in  common  become  his  individual  property 
when  tliey  are,  in  the  due  course  of  husbandry, 
peaceably  and  In  good  faith  severed  by  him 
from  the  common  estate;  and  if  his  cotenants 
afterwards  enter  and  take  away  such  crops 
tbey  will  be  liable  in  trover  for  the  value  there- 
of.    Le  Barron  y^^Babcock,  122  N.  Y.  158. 

9:  686 

7.  A  person  who,  by  virtue  of  an  arrange- 
ment wiiereby  he  harvested  hay,  became  the 
owner  of  an  undivided  portion  of  it,  became 
thereby  a  tenant  in  common  of  the  hay. 
LouitviUe,  N.  A,  dh  C.  R  Co,  v.  HaH,  119  Ind. 
273,  4:  649 

ft.  The  measurement  and  markin&r  of  stacks 
of  hay  by  tenants  In  common  to  show  tne  at- 
vision  lines  of  the  portions,  and  an  agreement 
that  either,  at  his  convenience,  could  cut  the 
stacks  and  take  his  portion,  is  not  sufficient, 
without  an  actual  severance  of  the  stacks,  to 
terminate  the  common  ownership.  Id. 

Acquiring  exclusive  title. 

9.  Title  cannot  be  acquired  against  a  coten- 
ant in  common  at  a  sale  under  an  incumbrance 
which  was  created  by  tbe  former  owner,  through 
whom  both  parties  claim  title.    McPheeters  v 
Wright,  124  Ind.  £60,  9:  176 

See  Index  to  If otee  Preeedlng. 


10.  Where  one  of  several  reversioners  of  the- 
equity  of  redemption  of  real  estate  in  posses- 
sion of  the  life  tenant,  which  is  worth  consid- 
erable more  than  the  amount  of  the  mortgage, 
purchases  the  interest  of  the  mortgagee,  to- 
gether with  all  rights  which  he  has  acquired 
under  foreclosure  proceedings,  and,  before  the 
foreclosure  is  complete,  acquires  the  life  inter- 
est in  the  property,  he  is  bound,  before  he  can 
complete  the  foreclosure  as  against*  his  co-re- 
versioners,  to  notify  them  of  the  peril  to  their 
interests  and  give  them  an  opportunity  to  come- 
in  and  contribute  with  him  towards  a  redemp- 
tion from  the  mortgage;  and  in  case  he  fails  to 
do  so,  and  gets  title  to  the  property  under  his 
foreclosure  proceedings,  they  will  be  entitled 
to  their  proportions  Uiereof  upon  payment  of 
their  shares  of  the  mortsraee  debt.  barne»  v. 
Boardman,  152  Mass.  891,  9:  671 

11.  Where  a  reversioner  acg[uires  the  life  in- 
terest in  the  equity  of  redemption  of  real  estate- 
after  having  purchased  the  interest  of  tbe  mort- 
gagee in  the  property,  and  then  forecloses  and 
takes  title  to  the  property  without  notifying  his 
co-reversioners,  after  which  he  sells  the  proper- 
ty to  a  bona  fide  purchaser  for  value,  the  co- 
reversioners,  upon  coming  in  to  redeem,  mav, 
if  they  consent  thereto,  be  given  an  interest  m 
the  fund  realized  from  the  sale,  instead  of  in 
the  property.  Id. 
Transfer  of  sliare* 

12.  Where  a  devisee  who  is  a  tenant  in- 
common  with  other  devisees  dies  leaving  a 
will  by  which  he  devises  his  estate  to  his  niece, 
the  legal  title  to  his  undivided  interest  in  the 
land  devised  to  him  passes  under  his  will  to  the 
niece.  Simmons  v.  SfyraU,  26  Flu.  449,  9:  848 

18.  A  stranger  to  the  common  title  cannot 
question  the  rightfulness  of  the  exclusive  pos- 
session of  one  tenant  in  common  as  against  his 
cotenants;  and  where  there  has  been  an  actual 
partition,  such  stranger  cannot  make  Ihe  ir- 
rcjrularity  or  invalidity  of  the  partition  nr6- 
ceedings  a  defense  to  a  recovery. by  the  party 
to  whom  the  exclusive  possession  of  the  land 
in  question  has  been  given.  If  the  legal  title 
to  Uie  entire  part  assigned  in  severalty  did  not 
pass,  his  titJe,  to  the  extent  of  his  undivided 
interest,  is  sufficient  to  maintain  or  assert  his 
exclusive  possession  to  the  whole  land  assigned 
him  or  any  part  thereof.  Id. 

14.  Where  there  has  been  an  actual  par 
titipn  of  land  among  tenants  in  common, 
and  one  of  them  conveys  by  metes  and  bounds 
a  part  of  that  assigned  to  him  in  severalty,  the 
grantee  has,  as  to  the  part  so  conveyed,  the 
same  rights  against  a  stranger  to  the  common 
title  as  his  grantor  bad.  Though  tbe  deed 
should  prove  void  as  to  other  cotenants,  it  is 
tirood  as  against  the  grantor  and  a  stranger  to 
the  common  title.  Id^ 


COUNTERCLAIM. 

See  Set-Off  and  Counterclaim, 
As  a  Reply,  see  Pleading,  235 


COUNTERFEIT. 


Liability  for  Charging  Passenger  with  Coun- 
terfeiting, see  Carbiess,  61.  53. 
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COUNTIES. 

I.  As  Political  Divisions;  ORGAinzATiON; 
Countt-Seat. 

a.  In  Oeneral;  OrganizaMon, 

b.  County-Seat. 

n.  Rights  and  Liabiltties. 

a.  In  General. 

b.  Warrants;  Indebtedness. 

c.  Povoer  to  Tax;  County  Purposes. 

d.  Contracts;  Power  of  Officers. 

For  Mode  of  Action  by  County  Boards,  see 

Boards,  2,  8. 
Bonds  of,  see  Bonds,  80,  34. 
For  Bribery  in  Election  as  to  County-Seat, 

see  BiiiBBRY,  1. 
For  Liability  as  to  Bridges,  see  Bridges,  1-4, 

10,  13. 
Delegation  of  Legislative  Power  to,  see  Con- 
stitutional Law,  38. 
Deed  to  Commissioner  of,  see  Deeds,  27. 
Rights  of,  in  Apportioning  Election' Districts, 

see  Election  Districts,  3-5,  19. 
Dividing  in  Apportionment  of  Districts,  see 

Election  Distiucts,  16-18. 
Mandamus  to  Divide  in  Appoitionment,  see 

Mandamus,  30. 
Estoppel  of,  see  Estoppel,  7. 
Judicial  Notice  of,  see  Evidence,  19,  20. 
Injuuciion  against.see  Injunction,  85,86,92: 
Liability  of,  for  Interest,  see  Interest,  42. 
Seal  of,  see  Seals,  8,  4. 
Special  Legislation  as  to  County-Seats,  see 

Statutes,  112. 


1.  As  Political  Divisions;  Organization; 

County-Seat. 

a.  In  Oeneral;  Organization. 

1.  New  counties  cannot  be  formed  so  as  to 
reduce  the  county  from  which  they  are  created 
to  a  less  area  than  the  constitutional  limit. 
State^  Pennell,  v.  Armstrong,  SO  Neb.  498, 

9:  888 

2.  When  conflicting  petitions  for  the  submis- 
sion ot  the  question  oicreating  new  counties  are 
presented,  it  is  the  di)ty  of  the  countv  board  to 
grant  the  petition  that  is  tirst  filed,  if  it  meets 
all  the  requirements  of  the  law.  and  to  refuse 
to  submit  the  others.  la. 

3.  A  county  board  cannot  lawfully  submit 
to  be  voted  upon  at  the  same  election,  two  prop- 
ositions to  organize  from  a  county  two  new 
counties,  when  the  territory  described  in  onr 
proposition  embraces  part  of  that  included  in 
the  other.  Id. 
Change  of  boundaries. 

4.  Ma.Const.art.  18,  §  1, which  provides  that 
no  lines  of  any  county  shall  be  changed  with- 
out the  consent  of  a  majority  of  the  voters  re- 
siding within  the  district  which,  under  the 
proposed  change,  would  form  a  county  differ- 
ent from  that  to  which  it  belonged  prior  to  the 
change,  was  not  intended  to  limit  the  power  of 
the  Legislature  to  change  county  lines  to  cases 
where  parts  of  one  county  are  added  to  some 
with  the  municipality,  and  is  to  be  under  its 
control.  State,  Bollard,  v.  Huglies  County 
Oomrs.  1  8.  D.  292,  10;  688 

See  Index  to  Notes  Preceding. 


Unorg^anised  counties. 

5.  An  unorganized  county  attached  to  an 
organized  county  for  judicial  purposes  is  not 
"annexed,"  within  the  meaning  of  Dak.  Comp. 
Laws,  g  585,  providing  that  such  portions  of 
the  Territory  not  organized  into  counties  sts 
are  annexed  to  any  organized  county  shall,  for 
judicial  and  other  purposes,  be  deemed  to  be 
within  the  limits  and  a  part  of  the  county  to 
which  they  are  annexed.  Id. 

6.  Dak.  Laws  1887.  chap.  175,  attAchlncr 
certain  unorganized  counties  to  an  organized 
county  for  judicial  purposes,  did  not  have  the 
effect  of  so  attaching  them  for  election  pur- 
poses, such  Act  being  at  once  a  grant  and  a 
limit  of  jurisdiction.  Id. 

b.  County-Seat, 
See  also  Bribery,  1;  Courts,  93. 

7.  A  petition  for  the  removal  of  a  county rseat 
under  Keb.  Comp.  Stat.  chap.  17,  art.  8.  g  1, 
must  show  the  section,  township,  and  range 
on  which,  or  the  town  or  city  in  which,  each 
resident  elector  who  signs  it  resides,  together 
wi^  his  age  and  the  time  of  his  residence  in 
the  county,  or  such  petitioner  cannot  be  recog- 
nized.   Ayres  v.  Moan,  84  Neb.  210, 

16:  601 
8.  Proof  that  those  who  have  signed  a  petition 
for  the  removal  of  a  county- seat  or  a  remon- 
strance were  not  in  fact  resident  electors  of 
the  county,  as  required  by  statute  in  order  to 
be  allowed  to  unite  in  such  petition  or  remon- 
strance, must  be  permitted  by  the  board  of 
county  commissioners.  Id. 

9.  A  supplemental  petition  cannot  be  al- 
lowed, to  add  to  the  list  of  petitioners  for  the 
removal  of  a  county-seat.  Id. 

10.  Under  Va.  Act  March  2, 1888,  author- 
izing the  voters  of  Warwick  County  to  vote 
upon  the  question  of  the  removal  of  the  court- 
house, corporations  owning  real  estate  and 
paying  taxes  in  said  county  are  included  in  the 
term  "  persons  *'  in  §  1  of  said  Act,  who  are  to 
sign  the  application  for  an  election  to  ascer- 
tain whether  the  courthouse  shall  be  removed. 
Craffordy.  Warwick  Ctninty  Supers.  87  Va. 
110,  lOx  189 


IL  Rights  and  LiABiLrriBS. 
a.  In  Oeneral. 

11.  A  county  is  not  liable  for  the  impair- 
ment of  healthiof  a  person  confined  In  a  jail, 
caused  by  its  bad  condition,  under  a  statute 
which  provides  merely  for  the  liability  of  mem- 
bers of  the  county  court  whose  names  are  not 
recorded  in  favor  of  the  needed  repair  of  the 
jMl.    Htte  V.  Whitley  County  a.  91  Ky.  168. 

11:  188 

12.  A  proportion  ot  tho  debt  of  a  county 
may  be  imposed  upon  another  county  to 
which  territory  detached  from  the  former  is 
attached,  not  merely  by  the  Act  segregating 
the  territory,  but,  if  that  is  silent  on  the  sub- 
ject, by  subsequent  legislation.  Perry  County 
V.  Conway  CourUy,  52  Ark.  480,  6:  666 

18.  A  daim  given  by  a  special  statute    in 
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'favor  of  one  county  against  another  need  not, 
unless  required  by  such  Act,  be  authenticated, 
as  required  in  the  case  of  ordinary  claims 
against  counties.  Id. 

14.  The  county  of  Cascade,  under  the  Mon- 
tana Act  of  Sept.  12,  1887,  providing  that  it 
*'  shall  be  liable  for  snd  shall  pay  the  sum  of 
$30,000"  to  the  county  of  Choteau,  from  which 
it  was  created,  giving  it  the  option  to  cause 
warrants  to  be  issued,  which  on  bein^  indorsed, 
'•Not  paid  for  want  of  funds,"  shall  bear  in- 
terest, or  to  issue  coupon  bonds  and  sell  them, 
— cannot  discharge  the  debt  by  delivery  of  the 
bonds,  but,  if  it  issues  the  bonds,  must  con- 
vert them  into  cash  and  pay  the  debt.  Terri- 
iMry,  Choteau  County,  v.  Cascade  County,  8 
Mont.  396,  '>':  105 

15.  When  the  law  itself  imposes  a  duty  on 
-county  commissioners  as  such,  and  they  are 
«ot  appointed  thereto  by  the  county,  the  coun- 
ty will  not  be  responsible  for  their  breach  of 

•^uty,  or  for  their  nonfeasance  or  misfeasance 
in  raation  to  such  duty.  Id. 

b.   WarranU;  Indebtedness. 

16L  Warrants  or  orders  directed  to  the  county 
treasurer,  and  expressed  upon  their  face  to  be 
"chargeable  under  the  head  of  county  expen- 
ditores,"  or  to  be  payable  "out  of  any  money 
in  the  treasury  appropriated  for  county  pur- 
poees,"  are  prima  facie  valid  claims  against  the 
•county,  when  issued  by  a  clerk  of  the  court 
who  is  ex  officio  auditor 'and  whose  official  duty 
it  is  to  audit  all  accounts  against  the  county 
and  keep  on  file  vouchers  therefore,  and  who 
cannot  leeally  audit  accounts  until  they  are 
approved  by  the  county  commissioners.  Ray 
ir.  WiUon,  29  Fla.  842,  14:  77ft 

17.  An  order  of  a  board  of  county  commis- 
sioners requiring  that  county  warrants  previ- 
ously issued  shall  be  presented  for  re-examina- 
tion by  the  board,  ana  providinc^  that  all  such 
scrip  not  presented  by  a  stated  day  shall  be  of 
no  effect,  or  "repudiated,"  is,  tnough  pub- 
lished according  to  the  terms  of  the  order,  no 
defense  to  the  payment  of  warrants  not  pre- 
sented. Id. 

18.  A  constitutional  limitation  on  the  amount 
of  county  indebtedness  applies  to  a  debt  for 
necessary  books  and  stationery  which  it  is  made 
bv  statute  the  duty  of  the  county  clerk  to  pur- 
chase for  his  ofBce,  as  well  as  to  any  other  ob- 
ligation. Ba/rnard  v.  Knox  County,  105  Mo. 
m  13:  S44 

19.  The  provision  of  Mo.  Const,  art.  10,  §  12, 
that  "  no  county  shall  be  allowed  to  become 
indebted,  in  any* manner  or  for  any  purpose,  to 
an  amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,"  is  to  be 
construed  as  referring  to  that  class  of  debts 
which  it  is  optional  with  the  county  court  or 
other  governing  body  of  the  county  to  incur, 
and  not  to  compulsory  obligations  cast  on  the 
<»unty  by  operation  of  law.    Barnard  v.  Knox 

County  (0.  0.  E.  D.  Mo.^  37  Fed.  Rep.  563, 

2i  486 

c  Potoer  to  Tax;  County  Purposes. 

20.  A  special  tax  by  county  commissionere  to 
supply  a  deficiency  in  the  amount  necessary  to 
keep  the  public  schools  open  for  at  least  four 
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months  in  the  year,  as  required  by  N.  C.  Const, 
art.  9,  §  8,  is  not  a  tax  "for  a  special  purpose** 
under  art.  5,  §  6,  which  limits  the  amount  of 
county  taxes  to  double  the  state  tax,  "except 
for  a  special  purpose  and  with  the  approval  of 
the  General  Assembly."  Bladen  County  Bd, 
ofEdu,  V.  Bladen  County  Comrs.  Ill  N.  C. 
578,  18:  850 

21.  A  county  cannot  be  taxed  for  the  site  and 
construction  of  buildings  of  a  state  agricultural 
station,  to  secure  its  location  within  uie  county, 
under  a  constitutional  provision  which  re- 
quires all  taxes  for  general  revenue  for  the  state 
to  be  levied  by  a  uniform  rule  upon  all  the 
taxable  property  within  the  state,  smce  a  tax  for 
such  purpose  Is  general  revenue  for  the  state, 
although  incidental  benefits  may  accrue  to 
property  in  the  county  by  reason  of  such  loca- 
tion. Wasson  v.  Wayne  County  Comrs.  (Ohio) 
49  Ohio  St.  622,  17:  796 

22.  The  work  of  improving  the  navigation 
of  a  river  and  removing  obstructions  therefrom 
within  a  county  is  a  county  purpose,  within 
the  meaning  pf  a  constitutional  provision  that 
the  Legislature  shall  authorize  counties  to  raise 
taxes  for  county  purposes,  although  the  river 
is  a  navigable  stream  and  public  highway  for 
interstate  and  foreign  commerce,  running  far 
beyond  the  limits  or  the  county,  and  the  com- 
merce and  business  of  the  river  within  the 
county  limits  is  very  small  and  of  no  import- 
ance.   Stockton  V.  Pineell,  29  Fla.  1,     16:  48 

23.  Under  the  Constitution  and  laws  of 
Florida,  a  county  cannot  impose  taxes  except 
for  county  purposes;  and  the  building  of  a 
bridge  in  a  county,  within  the  corporate  limits 
of  a  municipality,  in  which  the  county  outside 
of  those  limits  is  in  nowise  interested,  the  same 
bein^  for  the  sole  benefit  and  advantage  of  the 
municipality,  is  not  a  county  purpose.  Skin- 
ner V.  Henderson^  26  Fla.  121,  8:  66 

24.  If  a  county  may  build  a  bridge  within 
the  limits  of  a  municipality  .when  the  circum- 
stances suit,  it  may  also  aid  the  municipality 
in  building  one  under  like  circumstances,  even 
though  it  is  to  be  constructed  under  a  contract 
with  the  municipality,  and  is  to  be  under 
its  control.  id, 

d.  Contracts;  Power  of  Officers, 

Injunction  against  Contract,  see  Injunction. 
85,  86. 

25.  A  contract  by  a  county  to  build  a  bridge 
is  not  authorized  by  an  appropriation  for  pre- 
liminary work,  estimates,  etc.,  towards  secur* 
ing  such  bridge.  Fones  Bros.  Hardware  Go.  v. 
Erb,  54  Ark.  645,  18:  368 

26.  A  contract  for  the  employment  of  a  keep- 
er of  a  county  poor-house  for  three  years  is  not 
within  the  power  of  a  board  of  supervisors, 
each  of  whom  is  elected  for  one  year  only,  al- 
though the  statute  gives  them  power  to  appoint 
such  keeper  without  any  express  limitation  as 
to  the  time.  MiUikin  v.  Edgar  County  (III.) 
142  111.  528,  18:  447 

27.  A  contract  by  which  a  board  of  county 
commissioners  attempts  to  employ  a  legal  ad- 
viser for  a  period  of  three  .years,  to  commence 
three  months  in  the  future  and  after  the  time 
for  the  election  of  a  peraon  to  fill  the  vacancy 
caused  by  the  expiration  of  the  term  of  office 
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COUNTS-COURTS. 


of  one  member  of  tbe  board,  tbe  term  of  em- 
ployment extending  over  a  period  during  wbicb 
all  tbe  members  of  tbe  board  as  constituted  at 
tbe  time  of  the  contract  will  retire  tberefrom 
unless  re-elected, — is  against  public  policy  and 
void.    Jay  County  v.  Taylor,  123  Ind.  148, 

7:  160 
28.  Aboard  of  county  commissioners  cannot 
bind  or  tie  tbe  bands  of  their  successors  in 
office  by  making  a  designation  of  newspapers 
for  publications  and  printing  which  shall  con- 
tinue for  longer  than  one  year.  Bhdden  v.  Fox 
48  Kan.  86d,  16:  867 


COUNTS. 

In  Pleadings,  see  Pleading,  97. 


COUNTY  COMMISSIONERS. 

Certiorari  to,  see  Certiorari,  3,  7. 
See  also  Counties.  26-28. 


COUNTT-SEAT. 


See  Counties,  I.  b. 

As  to  Compelling  Trainfi  to  Stop  at,  see  Com- 

MEUCE,  11. 

Condition  in  Deed  for,  see  Real  Property, 
15. 


COUNTY  TREASURER. 

Liability  on  Bond  of,  see  Bonds,  15-20. 


COUPONS. 


Interest  on,  see  Interest,  2. 

Limitation  of  Action  on,  see  Limitation  of 

Actions,  25. 
Right  of  Holders  of,  see  Mortgage,  27. 
For  Coupon  Tickets,  see  Carriers,  199,  200, 

204,  205. 

1.  Tbe  title  to  interest  coupons  passes  from 
band  to  band  by  mere  delivery.  Champion 
V.  Hartford  Invest.  Co.  45  Kan.  103,  10:  764 

2.  In  the  absence  of  an  express  agreement 
or  controlling  equity  to  the  contrary,  tbe  as- 
signment of  one  of  a  number  of  coupon  inter- 
est notes  secured  by  a  mortgage  carries  with  it 
2kjn'o  rata  share  of  tbe  security.  Id, 

3.  Althout^h  an  action  may  be  maintained 
upon  coupons  for  interest  on  a  corporation 
mortgage  bond  without  the  production  of 
the  bond,  a  recovery  must  be  based  upon  the 
obligation  contained  in  the  bond,  and  no  re 
covery  can  be  had  contrary  to  the  afrrcement 
therein  expressed.  McClelland  v.  iiorfolk  S. 
R.  Co.  110  N.  Y.  469,  1:  899 

See  Index  to  Notes  Preceding. 


COURTa 


I.  Jurisdiction  and  Powbrs  in  General^ 

a.  In  Oenerai;  Inherent  lowers, 

b.  (her  Nonresidents ;  Territorial  Limr- 
itations, 

1.  Generally . 

2.  Climes. 

3.  Real  Property, 

c.  Relation  to  Otfier  Departments  of  Ootf^ 
ernment. 

1.  In  Qeneral;  Political  Questions. 

2.  Legidatite  Department;   Stat-- 
utes, 

8.  Municipal  Matters. 

d.  Legislative  Power  as  to. 

IL  State  and  Territorial  Courts. 

a.  JuHidietion. 

1.  In  General, 

2.  Prerogative;  Publie  Matters, 
8.  As  Dependent  on  Amount. 

4.  Matters  a>s  to  Title. 

5.  Trusts  ;  Probate  ;  Insolvency. 

6.  Crimes. 

b.  Terms;  Ptaae  of  Sitting. 

c.  Judges. 

1.  In  General ;  Appointment. 

2.  Disqualification;  Change;  Spe- 

cial Judge, 
8.  Compensation. 

ni.  Federal  Courts. 

a.  In  General ;  Federal  Questions. 

b.  Suits  against  United  Stales. 

c.  As  Dependent  on  Amount. 

d.  As  Dependent  on  Citizenship. 

e.  At  Law  or  in  Equity ;    Following- 

State  Practice. 

f.  Crimes. 

g.  Districts. 

IV.  Conflict  op  Authority  ;  Relation  of- 
State  to  Federal. 

a.  Exdusiveness  of  Jurisdiction  First  Ac- 

quired. 

b.  Interference  with  Other  Courts  ;  In- 

junctio7is. 

c.  Property  in  Custody  of  Courts  or  Offf- 

cers. 

d.  When  Stat^  or  Federal  Jurisdiction. 

Exclusive;  Limitations  upon. 

V.  Roles  of  Decision. 

On  Appeal,  Jurisdiction  of,  see  Appeal  and^ 
Error. 

Original  Jurisdiction  in  Certiorari  Case,  see 
Certiorari,  4. 

Clerk  of,  see  Clerks. 

Delegation  of  Legislative  Power  to,  see  Con- 
stitutional Law,  43-45. 

Constitutional  Separation  of  Powers  of,  see 
Constitutional  Law,  48-53. 

Recess  in  Session,  see  Contempt,  19. 

For  Change  of  Decisions  as  Impairing  Con- 
tracts, see  Contracts,  883-386. 

Power  of  Foreign  Corporations  to  Sue  in,  see 
Corporations,  808,  816. 

Judicial  Question  in  Eminent  Domain,  see 
Eminent  Domain,  11,  12. 

Judicial  Notice  of  District,  see  Evidence,  17. 

Oral  Evidence  of  Transactions  in,  see  Evi- 
dence, 260-262. 

Ordering  Rope  across  Highway,   see  Hion- 
WAYS,  113. 
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Ai:ts  of,  on  Holidaya,  see  Holidatb,  1-4. 
Mandamus  to,  see  Mandamus,  6-11. 
Individual  i;4lability  of  Judges,  see  Officers, 

108-107. 
For  <fo  Facto  Judge,  see  Officers,  116. 
Power  in  Quo  Warranto,  see  Quo  Warranto. 
As  to  Receivers  of,  Qenerally,  see  Receivers. 
As  to  Records  of,  Qenerally,  see  Records,  9, 

10. 
Powers  of,  as  to  Religious  Societies,  see  Re- 

I.IOIOUS  Societies,  8,  4, 7,  9,  11. 
Special  Statutes  as  to,  see  Statutes,  128. 


I.  Jurisdiction  and  Powers  in  General. 
a.  In  Oemral;  Inherent  Pmoers. 

1.  A  wrong  decision  does  not  destroy  juris- 
diction.    Turner  v.  Conkey,  132  Ind.  248, 

17:  609 

2.  No  court  possesses  the  power  to  compel 
a  trustee  to  consent  to  a  destruction  of  a  real- 
estate  trust  which  the  statutes  prohibit  him 
from  doing  any  act  to  contravene.  Cuthhert 
▼.  Gfuiuvetl  186  N.  Y.  826,  18:  746 

8.  /(  96efM  that  a  judge  has  authority  to 
order  ropes  stretched  across  a  street  during 
the  hours  when  his  court  is  sitting,  to  prevent 
travel  in  front  of  the  court  house,  when  the 
noise  of  p^ussing  vehicles  is  sufficient  to  ob- 
struct the  proper  administration  of  justice 
therein.     Belvin  v.  Richmond,  85  Va.  574. 

1:  807 

4.  The  courts  of  the  Uni  ted  States  must  be 
enabled  fully  to  perform  all  the  functions  im- 
posed upon  them  by  the  Ck>n8titution  and  laws, 
without  hindrance  or  obstruction;  and  they 
have  the  inherent  power  to  protect  themselves, 
by  and  through  their  executive  officers,  under 
the  direction  and  supervision  of  the  Attorney- 
General  and  the  President,  against  obstruction 
»Tid  hindrance  in  the  performance  of  their  ju- 
dicial duties.  Be  NeagU  (C.  C.  N.  D.  Cal.) 
14  Sawy.  232,  6:  78 

5.  It  is  within  the  power  of  the  govern- 
ment of  the  United  States  to  protect  all  the 
agencies  and  instrumentalities  necessary  to  ac- 
complish the  objects  and  purpose  of  that  gov- 
ernment. It  is  therefore  empowered  to  pro- 
tect the  lives  of  the  judges  of  its  courts  from 
assault  and  assassination,  on  account  of  their 
iudicial  decisions,  by  desperate  disappointed 
ntJgants,  not  only  while  actually  holding  court, 
but  while  such  judges  are  traveling  Uirough 
their  circuits  for  the  purpose  of  holding  courts 
at  the  different  places  therein  appointed  by 
law  for  that  purpose.  Id. 

b.  Over  Nonresidents;  Territorial  Limitations. 

1.  Qenerally, 

6.  Consent  of  the  parties  is  sufficient  to 
ffive  jurisdiction  over  them  to  a  court  which 
has  jurisdiction  of  the  subject  matter.  Cof 
rodeY,  Gartner,  79  Mich.  832,  7:  511 

7.  A  court  has  no  discretion  to  refuse  to 
hear  a  case  between  nonresidents  of  which  it 
has  jurisdiction,  merely  because  the  suit  is 
brought  there  only  for  convenience  of  parties 
and  attorneys,  and  will  entail  expense  upon 
the  county.  Id. 

See  Index  to  Notee  Preeedinf^  • 


8.  That  the  parties  are  nonresidents  and 
the  cause  of  action  originated  beyond  the  limits 
of  the  State  justifies  the  court  in  refusing  tc 
entertain  jurisdiction,  although  the  action  it 
transitory;  and  it  will  be  refused  where  the 
cause  of  action  arises  out  of  matters  connected 
with  Indian  lands.  Morris  v.  Missouri  P.  R. 
Co,  78  Tex.  17,  9:  849 

9.  No  court  in  the  state  of  New  York  has 
jurisdiction  of  an  action  by  a  nonresident 
against  a  foreign  corporation  on  a  cause  of 
action  which  did  not  arise  within  the  state. 
Robinson  v.  Ocean  Steam  Nav.  Co,  112  N.  Y. 
815,  2:  686 

10.  The  appointment  of  a  nonresident  as  an 
administrator  in  the  IState  of  New  York  does 
not  authorize  him  to  sue  as  a  r(^sident  of  thd 
State,  under  N.  Y.  Code  Civ.  Proc.    §  17W. 

Id, 

11.  An  action  on  contract  is  within  the  iu- 
rfsdiction  of  the  courts  of  the  State  in  which  i^ 
the  place  of  performance,  although  the  parties 
are  residents  of  other  States.  Cofrode  v. 
Gartner,  79  Mich.  882,  7:  611 

12.  An  action  to  enforce  the  liability  of  a 
stockholder  under  the  laws  of  another  State  in 
which  the  /orp^ration  was  organized  and  judg- 
ment has  been  rendered  against  it,  but  no  pro- 
ceedings taken  against  hun,  cannot  be  main- 
talnedm  a  State  in  which  the  corporation  has 
no  place  of  business,  notwitfastandinff  that  the 
parties,  although  both  nonresidents,  ao  not  re- 
side in  the  same  State,  and  neither  of  them 
resides  in  the  State  where  the  corporation  was 
organized.  Batik  vf  North  Amsriea  v.  Rindge 
154  Mass.  208,  18:  66 

18.  The  fact  that  an  insurtCnce  association  is 
a  DonreslcLent  corporation  does  not  deprive  a 
court  of  jurisdiction  to  enter  a  decree  against 
it  ordering  an  assessment  to  pay  a  certificate. 
Newman  v.  Covenant  Mut.  Ben,  Asso.  76  Iowa, 
56,  1:  659 

14.  An  action  may  be  maintained  in  Texas 
for  tLe  destruction  of  personal  propertv  in  the 
territory  of  the  Chock  taw  Nation.  Missouri 
P.  R.  Go,  V.  Cullers,  81  Tex.  882,      18:  648 

15.  The  assignee  of  right  of  action  from 
an  Indian  for  the  destruction  of  the  latter's 
personal  property  may  maintain  an  action  there- 
on in  the  Texas  courts.  Id. 

16.  The  Missouri  statute  giving  damages 
for  injuries  resulting  in  death  controls  a  case 
between  citizens  of  that  State,  arising  from 
facts  occurring  on  the  Mississippi  River  near 
the  Illinois  shore,  east  of  the  main  channel,  as 
the  Act  of  Congress  of  April  18. 1818,  gives  the 
States  bordering  on  the  river  concurrent  juris- 
diction so  far  as  the  river  forms  the  common 
boundiiry.  Sanders  v.  St,  Louis  d  N,  O. 
Anchor  Line,  97  Mo.  26,  8:  890 

2.  Grimes, 

vSee  also  AonoN  or  Suit,  168-165;    BiaAMT. 
1.2, 

17.  A  state  has  Jurisdiction  to  try  and 
punish  offenses  agamst  its  Sunday  laws,  com- 
mitted by  persons  engaged  in  cairying  passen- 
gers over  navigable  waters  of  the  United  States 
lying  along  its  herders,  between  different  mints 
within  its  territory.  Dugan  ▼.  State,  125  Ind. 
180,  9:  821 
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18.  The  courts  of  Indiana  have  jurisdiction  to 
try  and  punish  persons  selling  intoxicating 
liquors  in  yiolation  of  its  laws  upon  boats 
anchored  in  the  Ohio  River,  where  such  river 
constitutes  the  southern  boundary  of  the  S^nte. 
Welsh  V.  State,  126  Ind.  71,  9:  664 

19.  A  homicide  may  be  made  punishable 
by  statute  in  the  state  where  the  death  occurs, 
although  the  mortal  stroke  was  given  in  an 
other  state  and  the  Constitution  provides  that 
trials  of  crimes  shall  be  in  the  county  where 
the  "offense  was  committed."    £hi  parts  Me- 


Neely,  36  W.  Va.  84, 


corded  there,  will  not  prevent  hfm  (or  his  hcirt 
after  his  death)  from  bringing  sach  suit  in  an- 
other State  where  the  will  was  made.  .Vc- 
q^ierry  v.  QillUand,  89  Ky.  434,  7:  464 

27.  Where  the  will  of  a  resident  of  Massa- 
chusetts gives  personal  property  in  that  State 
and  real  property  in  another  State  to  the  heirs 
of  a  resident  of  the  latter  State,  the  Massa- 
chusetts courts  have  jurisdiction  to  determine 
the  proper  disposition  of  tiie  personal  property 
only,  especially  where  a  trustee  has  been  ap- 
pointed in  the  other  State  for  the  purpose  of 


20.  That  a  perjury  committed  in  a  state 
court  occurs  while  such  court  is  holding  a 

^session,  by  permission  of  the  state  law  and  of 
the  federal  officials,  in  a  building  of  which  the 
United  States  has  exclusive  jurisdiction,  does 
not  deprive  the  state  courts  of  jurisdiction  to 
punish  the  perjurer.  EoBum  v.  State  (Tenn). 
90Tenn.  501,  16:  881 

21.  Depositing  a  forged  instrument  in  the 
mail  directed  to  another  county  does  not  make 
the  county  in  which  it  was  mailed,  but  the 
county  where  the  instrument  was  received,  the 
place  of  the  offense  of  uttering  it,  if  such 
offense  is  committed.  State  y.  Hudmm  (Mont.) 

19:  776 

22.  A  statute  making  a  crime  committed 
partly  in  each  of  two  counties  punishable  in 
either  does  not  apply  to  the  uttering  of  a 
forged  instrument  by  mailing  it  from  one 
count:f  to  another,  as  no  part  of  the  offense  is 
committed  in  the  former.  Id, 


8.  Real  Property, 

23.  The  equity  courts  of  one  state,  having 
jurisdiction  of  the  parties,  may  entertain  a  suit 
for  specific  performance  ofa  contract  to  convey 
lands  in  another  State;  but  a  decree  in  such 
suit  does  not  create  or  vest  a  title  in  the  lands. 
LindUy  v.  CEeillp  (N.  J.  Err.  &  App.)  60  N. 
J.  L.  (21  Vroom)  636.  1:  79 

24.  The  courts  of  a  state  have  jurisdiction 
of  an  action  between  nonresidents  for  the  rescis- 
sion of  a  sale  of  lands  situated  without  the 
State,  where  the  contract  was  made  in  the 
State,  and  the  agent  of  the  vendor,  who  is  a 
resident  thereof,  nolds  the  consideration,  con- 
sisting partly  of  money  and  partly  of  notes  of 
a  resident  secured  by  mortgages  on  lands 
within  the  State,  and  is  sought  to  be  restrained 
in  the  action  from  turning  over  the  considera- 
tion to  the  vendor.  Loaiza  v.  San  JfYancifco 
Super,  Gt.  85Cal.  11,  9:  876 

25.  An  action  between  nonresidents  for  the 
rescission  of  a  sale  made  within  the  State,  of 
lands  situated  in  a  foreign  jurisdiction,  the  real 
object  of  which  is  not  to  compel  the  vendor  to 
accept  a  reconveyance,  but  to  compel  the  resto- 
ration to  the  vendees  of  the  moneys  paid  and  a 
cancellation  of  the  securities  given  on  the  con- 
tract, all  of  which  are  within  the  court's  juris- 
diction, the  vendees  having  offered  to  rescind, 
— is  an  action  in  rem  and  within  the  jurisdic- 
tion of  the  State  courts,  although  the  vend'^rs 
were  not  personally  served.  Id. 

26.  The  inability  of  the  beneficiary  under  a 
win  to  bring  suit  for  conveyance  of  land  to 
him  as  directed  by  the  will,  in  the  State  where 
the  land  is  situated,  because  the  will  is  not  r&- 

See  Index  to  Notes  Preceding^. 


16:  8S6   selling  the  land  there  situated.    Lincoln  v. 


Perry,  149  Mass.  868,  4:  816 

28.  The  state  of  Kentucky  cannot  maintain 
:ft  suit  in  the  courts  of  that  State  to  correct  a 
patent  for  and  reinvest  itself  with  title  to  lands 
included  within  the  strip  that  by  compact  with 
the  State  of  Tennessee,  before  the  patent  was 
issued,  had  been  brought  under  the  sovereign- 
ty of  the  latter  State,  with  the  right  only  on 
the  part  of  Kentucky  to  dispose  of  it  by  mnt 
or  otherwise,  especially  when  much  or  the 
land  has  been  sold  and  is  not  in  the  possession 
of  or  claimed  by  the  patentee  or  his  heirs. 
Any  remedy  which  exists  must  be  enforced  in 
the  courU  of  Tennessee.  (Jam,  v.  Bowman 
(Ky.)  (Not  to  be  Rep.)  8:  820 

39.  An  action  for  injuries  fo  real  property 
is  not  maintainable  in  a  State  in  which  the 
lands  are  not  located  and  of  which  neither  of 
the  parties  are  residents.  Morris  v.  Missouri 
P.  n.  Go.  78  Tex.  17.  9:  849 

80.  An  action  for  injury  done  to  lands  with- 
out the  State  by  an  act  no  part  of  which  was 
performed  within  the  State  is  purely  local,  and 
cannot  be  maintained  in  the  Texas  courts. 
Missoun  P.  11  Go.  v.  GtUlers,  81  Tex.  882. 

18:  642 

c.  Relation  to  Other  Departments  of  Qotern" 

m^nt. 

See  also  Constitutional  Law,  48-45,  48-58. 

1.  In  General;  Political  Questions, 

81.  The  courts  cannot  interfere  to  arrest  the 
action  of  the  governor  in  suspending  an  ofiicer, 
so  long  as  he  acts  within  the  power  given  him 
by  the  Florida  Constitution,  and  cannot  review 
his  decision  as  to  the  proof  of  the  charge 
a^inst  an  officer,  that  power  of  review  being 
given  to  the  Senate.  State,  Attomey-Oeneral, 
V.  Johnson,  80  Fla.  438,  18:  410 

82.  A  constitutional  provision  that'  *the  gov- 
ernor shall  have  authority  to  require  the  opin- 
ion of  the  judges  of  the  supreme  court  upon 
important  questions  of  law  involved  in  the 
exercise  of  his  executive  powers,  and  upon 
solemn  occasions,"  is  confined  exclusively  to 
such  questions  as  may  raise  a  doubt  in  the  ex- 
ecutive department,  and  the  court  will  refuse 
to  answer  questions  propounded  by  the  gov- 
ernor upon  request  of  the  Legislature.  Re 
Construction  of  Gonstitutional  Provision  (S. 
D.)  19:  675 
Political  questions. 

38.  The  constitutionality  of  ale^slative  ap- 
portionment Act  is  a  judicial  question,  and  not 
one  which  the  court  cannot  consider  on  the 
ground  that  it  is  a  political  question.  Porker 
V.  State,  Powell,  133  Ind.  178,  18:  667 
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84.  An  injunction  to  prevent  the  secretary  of 
state  from  issuing  notices  of  election  under 
an  unconstitutional  apportionment  Act  gerry- 
mandering the  state  is  not  a  usurpation  of 
aathority  by  the  court,  on  the  ground  that  the 

Suestion  is  a  political  one,  but  the  constitu- 
onality  of  the  Act  is  pmrely  a  judicial  ques- 
tion. StaU,  Adams  County,  v.  Ounningham, 
81  Wis.  440,  15:  661 

S6.  The  fact  that  the  action  may  have  a  po- 
litical effect,  and  in  that  sense  effect  a  political 
object,  does  not  make  the  questions  involved 
in  a  suit  to  declare  the  unconstitutionality  of 
an  apportionment  Act  political  instead  of  judi- 
cial.  State,  Lamb,  v.  Cunningham,  83  Wis. 
90,  17:  146 

3.  Legislative  Department;  Statutes, 
See  also  Legislature,  6 ;  Statutes,  I.  c. 

36.  Courts  will  presume  the  Legislature 
intended  u  statute  to  be  reasonable,  constitu- 
tional, and  just.  Cleteland,  C,  C  <&  St.  L.  R, 
Co.  V.  Backus,  138  Ind.  513,  18:  789 

37.  A  casus  omissus  in  a  statute  cannot  be 
supplied  by  a  court  of  law,  for  tliat  would  be 
to  make  laws.  He  ElecttGn  of  Executive  Ofirer*, 
31  Neb.  262,  1 0:  808 

38.  The  power  of  the  Legislature  cannot  be 
restrained  by  the  courts  upon  consideration  of 
policy  or  supposed  natural  equity.  Teifitory 
T.  JJiLim,  1  Wash.  156,  9:  396 

39.  Courts  cannot  inquire  into  the  motives  of 
legislators.  State,  Terre  Haute,  v.  Kolsem, 
130  Ind.  434,  14:  666 

40.  The  Supreme  Court  of  Kansas  has  power 
on  habeas  corpus  to  inquire  into  the  lawful- 
ness of  the  imprisonment  by  an  order  or  reso- 
lution of  the  House  of  Representatives  of  the 
state.    Be  Chinn,  50  Kan.  155,  19:  619 

41.  The  determination  of  the  Legislature  in 
abolishing  an  office  and  creating  a  new  one, 
that  the  change  of  duties  or  burdens  is  sufficient 
to  make  the  tatter  a  different  office,  cannot  be 
reviewed  by  courts,  provided  the  Act  is  other- 
wise valid.  State,  Yancey,  v.  Hyde,  129  Ind. 
296,  18:  79 

Renlatlon  of  bnsiness. 
42.  It  is  competent.-for  the  courts  to  determine 
whether  an^  particular  regulations  of  an  or- 
dinary busmess  or  occupation  is  a  reasonable 
restriction  upon  the  constitutional  ri^ht  of  a 
citizen  to  engage  therein.  Ex  parte  Whiiwell 
98  Cal.  73.  19:  787 

48.  If  legislative  power  exists  to  interfere 
with  a  certain  business  and  regulate  its  ch'arges, 
the  court  has  nothing  to  do  with  the  policy  or 
wisdom  of  interference  in  a  particular  case,  or 
with  the  question  of  the  adequacy  or  inade- 
qaacy  of  the  compensation  authorized.  People 
T-  Budd,  117  N.  Y.  1,  6:  669 

44.  The  courts  have  no  power  to  interfere 
with  rates  for  railroad  transportation  lixea  uy 
a  State,  when  such  rates  will  give  some  com- 
pensation, however  small,  to  the  owners  of 
railroad  property;  but  it  is  their  duty  to  inter- 
fere when  the  rates  prescribed  will  not  pay  anv 
compensation  to  the  owners, — i,  e,,  some  divi- 
lend  to  stockholders  after  payment  of  fixed 
chaxees  and  cost  of  service.  Chicago  4b  N.  W. 
R.  Go.  ▼.  Dey  (C.  C.  S.  D.  Iowa)  2  Inters. 
Com.  Rep.  325,  35  Fed.  Rep.  866,       1:  744 


Form  or  enactment  of  statutes. 

45.  Courts  must  enforce  a  constitutional 
provision  which  declares  that  certain  forms 
are  indispensable  in  the  passage  of  laws. 
Wells  V.  MissouH  P.  R.  Co.  110  Mo.  286, 

16:  847 

46.  Whether,  in  any  given  case,  the  Legis- 
lature has  transcended  its  power  and  passed  a 
law  in  conflict  with  the  constitutional  limita- 
tion in  respect  to  local  or  special  laws,  is 
essentially  a  question  of  law,  and  must  nec- 
essarily be  decided  by  the  courts.  Ayars^s 
Appeal,  122  Pa.  286.  2:  677 
But  see  cases  following. 

47.  It  is  purely  a  legislative  question,  subject 
to  no  review  by  the  courts,  whether  in  a  given 
case  a  general  or  special  law  should  be  enacted 
under  a  State  Constitution  which  provides  that 
"in  all  other  cases  where  a  general  law  can  be 
made  applicable  no  special  law  shall  be  enact- 
ed."  Edmunds  v.  Herbrar^dson,  2  N.  D.  270. 

14:  726 

48.  Whether  a  statute  is  in  violation  of  Ind. 
Const,  art.  4,  §  23,  which  provides  that  where 
a  general  law  can  be  passed  it  shall  be  general 
and  operate  uniform nr  throughout  the  state, 
is  a  question  for  the  Legislature,  and  not  for 
the  courts.  Evansville  v.  State,  Blend,  118 
Ind.  426,  4:  98 

49.  Courts  have  no  power  to  inquire 
whether  the  notice  of  application  to  the  Legis- 
lature for  local  or  special  legislation,  which  is 
required  by  the  Constitution  and  laws,  was  or 
was  not  given  before  the  passage  of  such  legis- 
lation. StocUon  Y.  Powell,  29  Fhi.  1, 16:  42 
See  also  Statutes,  I.  f. 

8.  Municipal  Matters, 

See  also  Fires,  2;  Municipal  Cobforations, 
52. 

50.  If  an  ordinance  is  based  upon  a  general 
power,  and  its  provisions  are  more  detailed 
than  the  expression  of  power  conferred,  the 
court  may  look  into  its  reasonableness.  State, 
IrerUon  Hoi'se  JR.  Co.  v.  Trenton  (N.  J.  Sup.) 
53  N.  J.  L.  (24  Vroom)  132,  11:  410 

51.  Courts  have  no  power  to  give  any  relief 
against  erroneous  assessments  of  boards  whose 
assessments  for  taxation  are  made  final  by 
statute.  Cleveland,  0.  C.  d  St.  L.  R.  Co.  ▼. 
Backus,  133  Ind.  513,  18:  729 
As  to  highways. 

52.  The  legislative  judgment  and  discretion 
)f  a  citv  council  in  passing  an  ordinance  for 
(he  public  safety  and  convenience  and  the 
proper  regulation  of  the  use  of  the  streets  are 
not  subject  to  review  or  supervision  by  the 
courts.  Lake  Roland  Elev.  B,  Co.  v.  Baltimore 
77  Md. — ,  20:  126 

58.  Discretion  vested  in  a  city  council  to  ex- 
tend the  city  streets  across  a  railroad  right  of 
way  at  grade  or  upon  a  bridge  or  viaduct  will 
not  be  controlled  by  the  court.  Illinois  C.  R. 
Co.  V.  Chicago,  141  111.  586.  17:  630 

54.  The  power  of  a  court  of  equity  to  com- 
pel a  railroad  company  to  comply  with  its 
duty  to  restore  a  street  to  a  proper  condition  is 
not  defeated  by  any  powers  which  a  city  coun- 
cil may  have.  MoundmilU  v.  Ohio  River  R. 
Co.  37W.  Va.  92,  20:  161 
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f(5.  The  jurisdiction  of  a  court  to  enjoin 
interference  with  the  operation  of  a  street  rail- 
road by  moving  a  building  along  a  street  is  not 
excluded  hf  the  general  jurisdietion  of  a  com- 
mon council  over  the  streets.  WiUiama  y.  Cit- 
izem  R.  Co.  130  Ind.  71.  15:  64 

56.  The  decision  by  the  common  council  of 
a  city,  that  trees  growing  within  the  limits  of 
a  fridewalk  are  ol^tructions  which  should  be 
removed,  is  not  reviewable  by  tile  courts  i«  the 
absence  of  any  evidence  to  show  an  abuse  of 
discretion.     Chase  v.  0»hkosh,  81  Wis.  313, 

16:  558 


d.  Legislative  Power  as  to. 


57.  The  preparation  of  the  syllabi  of  judi- 
cial decisions  is  an  essential  part  of  the  report- 
er's work,  which  the  Legislature  cannot  com- 
pel the  Judges  to  perform,  especially  under  a 
State  Ck)n8titution  which  provides  that  no  Judge 
shall  be  allowed  to  report  decisions.  Ex  parte 
Gnfflths,  118  Ind.  83,  8:  898 

58.  The  Legislature  cannot  give  the  right  to 
a  rehearing  in  the  supreme  court  contrary  to 
its  rules,  where  the  Constitution  creates  the 
court  and  provides  that  the  legislative,  execu- 
tive, and  supreme  judicial  powers  of  the  gov- 
ernment shall  be  separate  and  distinct,  and 
also  that  the  General  Assembly  mav  regulate 
methods  of  proceeding  in  "courts  below  the 
supreme  court."  Hemdon  v.  Imperial  F,  Ins. 
Co,  111  N.  C.  384,  18:  547 

59.  Since  separate  orphan's  courts  in  coun- 
ties of  a  certain  class  were  created  by  and  exist 
under  the  authority  of  the  Pennsylvania  Con- 
stitution, although  put  in  actual  operation  by 
the  Legislature,  it  is  competent  for  the  Legis- 
lature to  regulate  and  maintain  them,  but  not 
to  abolish  them  by  repeal.  Beid  v.  Smoulter 
128  Pa.  821,  5:  617 

60.  The  Pennsylvania  Act  of  April  13, 1887 
(P.  L.  22),  authorizing  the  Legislature  to  estab 
lish  separate  orphans'  courts  in  counties  of  a 
certain  class,  did  not  repeal  the  Act  of  1874  so 
far  as  the  latter  Act  relates  to  Luzerne  Coun- 
tv.  Id. 
As  to  commissionerB. 

61.  An  Act  providinff  for  the  appointment 
of  commissioners  of  the  supreme  court  "  to 
assist  ...  in  the  performance  of  its  duties, 
.  .  .  under  such  rules  and  regulations  as  said 
court  may  adopt,"  is  not  in  violation  of  the 
California  Constitution.  People,  Morgan,  v. 
Eai/ne.  83  Cal.  111.  7:  848 

62.  Commissioners  **to  assist"  a  court  do 
not  usurp  judicial  functions,  or  exercise  any 
judicial  power,  by  taking  such  transcripts 
and  briefs  as  a  court  shall  assign  to  them,  and 
reporting  the  result  of  their  examination  there- 
of, with  opinions  and  suggestions  merely  for 
the  consideration  of  the  court  as  to  the  propei 
disposition  of  the  cases.  Id. 

63.  The  possibility  that  the  court  may  be 
unduly  influenced  by  the  reports  and  opinions 
of  commissioners  appointed  to  assist  it  does  not 
affect  the  question  of  the  constitutionality  of 
the  Act  providing  for  their  appointment,  wher 
it  is  shown  that  they  are  not  usurping  judirial 
power.  Id. 

64.  Under  Ind.  Con&t.  art.  7,  §  1,  ordain- 

See  Index  te  Ncites  Preceding. 


ing  that  "the  judicial  power  of  the  State  shall 
be  vested  in  one  supreme  court,  in  circuit 
courts,  and  in  such  other  courts  aa  the  General 
Assembly  may  establish,"  the  Legislature  can- 
not create  a  supreme  court  commission  for  the 
transaction  of  judicial  busineas.  State,  Bovey, 
V.  NobU,  118  Ind.  350,  4:  ICfl 


II.  State  and  Territorial  Courts. 

a,  Jurisdidion, 

1.  In  General, 

65.  Officers  of  school  districts  are  included 
in  the  words  ''all  other  officers,"  in  111.  Act 
April  8,  1872  (Dl.  Rev.  Stat.  chap.  46),  givin? 
the  county  court  jurisdiction  of  contests  of 
election  of  county,  township,  and  precinct  offi- 
cers.  and  all  other  officers  for  the  contest  of 
whose  election  no  provision  is  made.  MiscJi  v. 
Musseil,  186  111.  22,  1)5:  185 

66.  Neither  the  original  nor  the  amended 
charter  of  the  city  of  Anderson,  South  Carolina, 
gives  the  right  to  a  trial  by  the  full  council  in 
the  mayor's  court  in  the  first  instance,  but  only 
on  appeal.  Anderson  v.  CDonneU,  29  S.  C. 
855,  1:  688 

67.  A  suit  for  relief  against  an  ordinance 
fixing  unreasonable  water  rates  is  an  equitable 
one,  within  the  jurisdiction  of  the  superior 
courts  of  California.  Spring  Valley  Water* 
works  V.  San  Francisco  City  db  County,  82 
Cal.  286,  6:  756 
NaturaUBation. 

68.  A  court  in  which  the  judge  thereof  is 
charged  with  the  duty  of  keeping  its  records, 
which  must  be  authenticated  bv  him,  though 
having  a  recorder  charged  with  the  duty  of 
keeping  such  records  wnen  requested  by  the 
judge,  u  not  a  court  having  a  clerk,  within 
the  federal  statute  regulating  naturalization, 
and  has  no  power  to  receive  a  declaration  of 
intention  to  Meome  a  citizen.  Be  Dean  (Me.) 
83  Me.  489,  18:  889 

69.  A  court,  to  have  jurisdiction  of  applica- 
tions for  naturalization  or  to  receive  declara^ 
tions  of  intention  under  the  federal  statute, 
must,  in  addition  to  possessing  a  seal,  have  a 
elerk  distinet  from  the  judge,  charged  with 
the  duty  of  keeping  a  true  record  of  its  doings 
and  afterwards  of  authenticating  them.      Id. 

70.  While  a  court,  to  have  cognizance  of  ap- 
plications for  naturalization  or  to  receive  decla- 
rations of  intenUon  under  the  federal  statute, 
must  possess  common-law  jurisdiction,  it  is 
not  necessary  that  it  have  all  the  common-law 
juiisdictiou  that  pertains  to  all  classes  of  ac- 
tions, but  merely  that  it  exercises  its  powers 
according  to  the  course  of  the  common  law.  Id, 

2.  Prerogative;  Public  Matters. 

71.  The  Supreme  Court  of  Indiana  will  give 
Judgment  upon  the  validity  of  a  statute  requir- 
ing the  judges  to  make  syllabi  of  opinlona, 
when  the  question  is  presented  upon  a  petition 
of  Uie  reporter  of  the  court,  since  the  question 
directly  concerns  the  rights,  powers,  and  func- 
tions of  the  court,  and  no  other  tribunal  can 
determine  it.    Ex  parte  GriMUis,  118  ind.  83, 

8:  898 
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78.  The  superintending  control  of  the  Mis- 
souri Supreme  Court  over  the  courts  or  ap- 
peals, by  mandamus,  prohibition,  and  certio- 
rari, is  not  limited  to  cases  which  may  be  cer- 
tified to  that  court  under  the  provisions  of  the 
•Constitutional  Amendment  of  1884,  §  6.  State. 
Ba^ha,  v.  KaruM  City  Ct.  App.  97  Mo.  381. 

8^476 
78.  The  original  prerogative  jurisdiction  of 
the  Supreme  Court  of  Wisconsin  extends  to 
the  issue  of  an  injunction  to  prevent  an  officer 
of  the  state  from  doing  an  unauthorized  act  in 
relation  to  a  matter  of  pHblic  interest.  State, 
Adatra  Ckmnty,  v.  Cunningham,  81  Wis.  440, 

16:  561 
74.  The  preservation  of  a  constitutional  Legis- 
lature, as  well  as  of  the  right  of  the  people 
•of  the  state  to  equal  representation  in  the  Leg- 
islature, is  a  matter  of  public  interest  which  is 
within  the  original  prerogative  jurisdiction  of 
tke  Supreme  Court  of  Wisconsin.  Jd. 

75.  A  statute  authorizing  a  county  to  issue 
bonds  to  procure  seed  grain  for  needy  farmers 
is  a  matter  of  local  concern,  and  the  Supreme 
Court  of  North  Dakota  has  not  original  juris- 

•diction  to  issue  an  injunction  in  such  matter. 
St€He,  Goodvnn,  v.  ^eUon  County,  1  N.  D.  88, 

8:  288 

8.  As  Dependent  on  Amount, 
See  also  infraj  184-137,  141. 

76.  Equity  will  not  extend  its  aid  for  the 
recovery  of  a  legacy  the  amount  of  which  is 
•only  #20.     OeUe  v.  Nickeraon,  151  Mass.  428, 

9:  800 

77.  A  statute  denying  plaintiff  costs  in  a  dis- 
trict court,  if  bis  recoveiy  is  below  $50,  does 
not  limit  the  jurisdiction  of  the  court  to  cases 
dn  which  thai  sum  is  involved.    3t,  Paul  F,  <i 

M,  Ins.  Co.  V.  Coleman,  6  Dak.  458,      6;  87 

78.  Mere  failure  to  prove  damages  suffi- 
cient in  amount  to  give  the  court  jurisdiction 
will  not  necessarily  oust  the  iurisdiction,  where, 
as  laid  in  the  declaration,  they  are  sufficiently 
large.  To  have  that  effect,  plaintiff's  good 
faith  in  laying  his  damages  at  so  larse  an 
amount  must  bie  negatived.  Drown  v.  Forrest 
63  Yt.  557,  14:  80 

79.  Claims  in  different  counts  against  a  town 
for  injuries  to  sheep,  under  Conn.  Gen.  Stat 
§  8752,  not  being  based  on  contract,  cannot  be 
united  to  make  up  the  amount  necessary  to 
give  jurisdiction  to  the  Connecticut  court  of 
common  pleas.  Davis  v.  Seymour  (Conn.) 
59Coxm.  531,  18:  210 

4.  Matters  as  to  Title. 

80.  The  circuit  court  in  Indiana  has  juris 
-diction  of  a  proceeding  to  establish  a  way  ot 

necessity  over  the  land  of  another,  since  the 
Act  of  March  9, 1889,  which  attempted  to  con- 
fer jurisdiction  of  such  proceedings  upon  the 
lioard  of  county  commissioners,  is  unconstitu- 
tional.   Logan  v.  Stogdale,  123  Ind.  372, 

8:  58 

81.  A  suit  to  restrain  a  sale  under  a  trust 
'deed  in  order  to  prevent  a  cloud  upon  title  is 
■one  "involving  title  to  real  estate,"  within  the 

jurisdiction  of  the  Missouri  Supreme  Court. 

Oa/rdner  v.  Terry,  99  Mo.  523.  7:  67 

See  Index  to  Notee  Preceding. 


82.  A  district  court  obtains  the  same  juris- 
diction over  a  case  in  which  title  to  real  estate 
is  involved,  certified  to  it  by  a  justice  of  the 
peace,  under  Mont.  Comp.  Stat.  §  779,  as  if  it 
had  been  originally  commenced  therein,  and 
may  render  judgment  for  damages  in  excess  of 
the  lurisdictional  amount  of  the  justice.  Qas- 
sort  V.  Bogk,  7  Mont.  585,  1:  840 

5.  Trusts;  Probate;  Insolvency, 

83.  The  superior  court  in  Connecticut  has 
power  as  a  court  of  equity  to  supply  trustees, 
when  necessary  to  preserve  a  trust,  but  will 
exercise  the  power  onl^  when  necessary  to  pre- 
vent the  trust  from  bemg  defeated;  and  it  will 
first  give  tlie  probate  court  u  chance  to  make 
such  an  appomtment  where  it  has  the  power. 
Dailey  v.  JVeio  Haven,  60  Conn.  314,  14:  69 
84.  The  county  court  has  exclusive  jurisdiction 
in  the  first  instance,  under. Hill's  (Or.)  Code, 
g  1895,  to  direet  and  control  the  conduct  and  to 
settle  accounts  of  executors,  administrators, 
and  guardians  including  the  power  to  inquire 
into  cases  of  devastavit  and  charge  the  delin- 
quent with  the  amount  thereof.  Steely.  Holla- 
day,  20  Or.  70,  10:  670 

85.  The  grant  of  exclusive  jurisdiction  over 
the  estates  of  deceased  persons  to  the  probate 
courts,  by  the  Arkansas  Constitution  of  1874. 
places  the  assets  of  a  decedent  beyond  the  reach 
of  process  from  any  other  tribunal.  Meredit/i 
V.  Scallion,  51  Ark.  361,  8:  818 

86.  The  superior  court  in  Connecticut  has 
jiu-isdiction  01  a  suit  to  compel  an  intestate's 
estate  which  has  been  saved  from  insolvency 
by  the  voluntary  act  of  all  the  heirs  of  legal 
age,  to  refund  the  expense  incurred  thereby, 
before  distribution.  Benedict  v.  Chase,  58 
Conn.  196,  8:  180 

87.  Where  a  claim  is  presented  to  an  assignee 
for  the  benefit  of  creditors,  which  for  its  suf- 
ficiency depends  upon  the  validity  of  a  mort- 
gage of  property  of  the  assignor  as  against  his 
creditors,  and  exceptions  to  it  are  filed  which 
properly  aver  the  mortgage  to  be  void  as  against 
the  creditors  for  fraud,  the  orphans'  court  is 
the  proper  tribunal  to  hear  the  proofs  and  al- 
legations of  the  parties  and  determine  the  ques- 
tion of  fraud.  Moore  v.  Williamson  (N.  J. 
Prerog.)  44  N.  J.  Eq.  (17  Stew.)  496, 1:  886 

6.  Grimes, 
See  also  supra,  17-22. 

88.  A  district  court  in  Montana  has  juris- 
diction to  try  a  person  charged  with  murder 
committed  upon  a  military  reservation.  Bur^ 
gess  V.  Territory,  8  Mont.  57,  1:  808 

89.  While,  under  La.  Rev.  Stat.  §  1010.  jus- 
tices of  the  peace  have  no  authority  to  investi- 
gate charges  of  murder,  the  same  being  vested 
in  district  judges  only,  the  recorders  of  the 
city  of  New  Orleans,  under  previous  laws, 
under  the  Constitution,  and  the  city  charter, 
are  empowered  to  do  so.  State,  Matranga,  v! 
Bringier,  42  La.  Ann.  1091,  10:  187 

90.  Although  exclusive  iurisdiction  is  given 
to  the  court  of  special  sessions  by  N.  Y.  Code 
Crim.  Proc.  §  56,  subd.  32,  as  amended  by  N. 
Y.  Laws  1884,  chap.  379,  over  prosecutions  for 
violations  of  the  excise  law,  in  which  com* 
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plaints  are  made  to  a  oomroittiDg  magistrate, 
yet  if,  during  the  preliminary  examination  for 
the  purpose  of  determining  whether  a  warrant 
shall  issue,  the  case  is  withdrawn  from  the 
magistrate  with  his  consent,  it  may  be  subse- 
quently presented  to  the  grand  iury  and  tried 
the  sessions.    People  t.  Andrews 

116  N.  Y.  427,  6:  188 

91.  Tlie  Jurisdiction  conferred  upon  courts 
of  special  sessions  by  N.  Y.  Laws  1885,  chap. 
188,  ^  14,   as  to  onenses  arising  under  that 
Act,  is  not  exclusive.    Austin  v.   Vroaman, 

128  N.  Y.  229,  14:  188 

« 

b.  Terms;  Plctce  of  Sitting. 

As  to  Recess,  see  Contempt,  19. 

92.  A  court  has,  nt  a  regularly  adjourned 
term,  all  the  power  in  respect  to' the  amend- 
ment of  its  mmutes  as  to  the  organization  of 
the  grand  Ju^  by  which  an  indictment,  de- 
signed for  trial  at  the  oridnal  term  and  on  the 
docket  at  the  time  of  the  adjournment,  was 
presented,  which  it  would  have  had  at  the 
original  term.    Ke^th  v.  iSUite,  91  Ala.  2, 

10:  480 
Place  of  sitting^. 

98.  A  conviction  on  a  trial  held  at  a  county 
seat  de  facto,  where  the  court-house  is  situated 
and  the  public  business  actually  transacted, 
will  not  be  held  invalid  on  habeas  corpus  under 
the  statute  which  ordains  that  the  court  shall 
beheld  at  the  county-seat,  although  the  re- 
moval of  the  county -seat  some  years  before 
from  another  place  was  illegal.  Ee  Allison 
18  Colo.  525,  10:  790 

c.  Judges. 

1.  In  General;  Appointment, 

94.  There  is  a  quorum  of  the  supreme  court, 
under  a  constitutional  provision  that  the  court 
''shall  consist  of  a  chief  Justice  and  two  asso- 
ciate justices,  any  two  of  whom  shall  constitute 
a  quorum,"  where  the  two  associate  Justices, 
or  of  one  of  them  and  a  person  ''learned  in  the 
law,"  commissioned  by  the  governor  in  place 
of  the  other  associate  justice,  who  is  disquali- 
fied to  sit,  are  present  in  the  case,  although 
there  is  a  vacancy  in  the  offlce  of  the  chief 
justice.     Williams  y.  Benet,  35  S.  C.  150, 

14:  885 

95.  The  fact  that  he  did  not  preside  at  the 
trial  or  hear  the  evidence  will  not  prevent  the 
successor  in  office  of  the  presiding  judge  from 
granting  a  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  conflicting  evi- 
dence. WUson  V.  California  C,  £.  Co.  94 
Cal.  166,  17:  686 

96.  Wyo.  Act  Dec.  15, 1877,  creating  a  new 
judicial  district  and  assigning  a  judge  thereto, 
did  not  displace  him  from  his  sphere,  in  excess 
of  the  legislative  power  under  the  grant  of 
Congress  giving  legislative  authority  on  all 
rightful  subjects  of  legislation,  and  explicitly 
authorizing  the  assignment  of  judges  to  the 
several  judicial  districts  in  such  manner  as 
each  legislative  assembly  deems  "proper  and 
convenient."     White  v.  Hinton,  3  Wyo.  753, 

17:  66 

97.  An  order  assip:n!nQr  a  judore  "to  hold 

See  Index  to  Notes  Preeedlngw 


fall  terms"  of  a  court  in  lieu  of  adeceased  judge- 
may  be  upheld,  under  the  power  to  call  such 
terms  of  the  court  under  the  circumstances,  oni 
the  ground  that  the  governor  did  not  exceed 
the  limit  of  his  powers,  although  the  "fall, 
terms"  were  to  be  held  at  the  time  appointed 
by  law  for  the  regular  fall  sessions.  8tate  v. 
Uwis,  107  N.  C.  967,  11:  105 

98.  The  death  of  a  judge  is  an  "unavoidable 
accident,"  within  the  meaning  of  N.  C.  Const, 
art.  4,  §  11,  giving  the  governor  power,  in  case 
of  unavoidable  accident,  to  assign  another 
judge  to  hold  a  term  in  lieu  of  the  one  unable 
to  preside.  jd, 
De  facto. 

99.  A  de  facto  judge  who  has  acted  as  such 
through  the  trial  of  a  prosecution  has  no  au- 
thority to  arrest  judgment  because  he  has  be- 
come convinced  that  his  commission  is  not  val- 
id. If  he  ceases  to  act  as  a  de  fo/cto  officer  by 
his  own  volition,  he  has  no  authority  to  arrest 
a  judgment;  and  if  he  is  still  such  an  officer* 
the  judgment  should  be  pronounced.  la. 

100.  A  person  appointed  judge  under  a  stat- 
ute increasing  the  number  of  judges,  even  if 
the  Act  is  unconstitutional,  is  a  (£$  facto  officer 
while  Acting  by  virtue  of  his  commission  in  his 
own  risht,  by  consent  of  the  other  judges,  and 
under  assignment  by  the  presiding  judge  to 
a  district  in  which  no  other  judge  is  acting. 
^alcott  V.  WeOe,  31  Nev.  47,  9:  69 

101.  A  judge  de  facto  is  a  judge  de  jure  as 
to  all  parties  except  the  Commonwealth.    /(/. 

2.  Disqualification;    Change;  Speciai  Judge. 

102.  The  interest  which  disqualifies  a  judge, 
under  McClel.  (Fla.)  Dig.  §  28,  p.  387,  is  a  prop- 
erty interest  in  the  action  or  its  result,  in  con- 
tradistinction to  an  interest  of  feeling  or  sym- 
pathy or  bias  that  would  disqualify  a  juror. 
Ji^x  parte  Barns,  26  Fla.  77,  6:  7 IS 

103.  A  judge  is  disqualified  to  sit  in  the  mat- 
ter of  the  probate  of  a  will  which  makes  a  gift 
to  a  church  of  which  he  is  a  vestryman,  where 
the  vestry  and  wardens  of  the  church  are  by 
statute  invested  with  all  its  corporate  powers 
in  respect  to  property.  State,  Coleord,  v. 
Young,  31  Fla.  694,  19:  686 

104.  Membership  in  a  btate  bar  association 
does  not  disqualify  a  judge  to  hear  a  proceed- 
ing brought  by  it  for  the  disbarment  of  an  at- 
torney, although  the  association  may  be  liable- 
for  the  costs  if  defeated.  Ez  parte  Alabama 
State  Bar  Asso.  92  Ala.  113,  18:  184 

105.  A  judge  is  not  disqualified  to  hold 
courts  in  counties  added  to  his  district  by  stat- 
ute, because  the  Act  provides  additional  com- 
pensation for  the  service.  White  v.  Hint^n 
8  Wyo.  758,  17:66 

106.  Affinity  is  the  tie  between  a  husband 
and  the  blood  relations  of  the  wife,  and  between 
a  wife  and  the  blood  relations  of  the  husbana^ 
but  it  does  not  exist  between  the  blood  relations 
of  either  party  to  the  marriage  and  those  of  the 
other  party;  and  hence  there  is  no  affinity  be- 
tween a  brother  of  a  wife  and  the  brother  of 
her  husband,  and  the  latter  is  not  disqualified 
by  affinity  to  preside  in  the  trial  of  the  former 
for  a  crime.    Be  parte  Hanis,  26  Fla.  77. 

6:  718: 
107.Thata  judge  has  boarded  with  his  sister- 
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in-law,  and  that  she  is  and  lias  been  a  daily 
visitor  at  his  home,  remaining  there  sometimes 
for  days,  and  that  the  judge  has  always  been  a 
great  admirer  and  friend  of  a  brother  of  the 
sister-in-law,  and  has  always  regarded  him  as 
scrupulously  honest,  and  that  these  considera- 
tions lead  htm  to  fear  that  he  mifirht  not  be  able 
to  do  the  State  justice,— do  not  disqualify,  the 
judge  from  presiding  in  the  trial  of  such 
brother  for  a  criminal  offense.  ^  Id. 

108.  A  judere  is  disqualified  in  a  rnae  where  he 
has  previously  as  an  attorney  given  advice  to 
one  of  the  parties  as  to  the  legal  effect  of  an 
instrument,  the  effect  of  which  is  in  contro- 
versy in  the  suit  Tampa  Street  JR.  dt  P.  Co. 
Y.  lampatiulnirban  U,  (Jo.  »0  Fia.  695, 

17:  681 
109.  Advice  bv  an  attorney  thnt  a  party  has  a 
light  under  a  city  franchise  will  not  disqualify 
such  attorney  from  sitting  as  judge  in  a  case 
subsequently  brought  by  such  party,  in  which 
his  alleged  righU  are  not  based  on  a  city  fran- 
ciiise,  but  entirely  on  state  legislation.       Id. 

110. The  ground  of  disqualification  of  a  indee 
need  not  be  shown  by  complainant's  bill,  if  an 
issue  either  of  law  or  fact  is  formed  by  the 
pleadings  on  a  question  as  to  which  the  judge 
has  been  the  counsel  of  either  party.  Jd. 

Change* 
See  also  Actton  ob  SmT.  165. 

111.  A  defendant  cannot  disqualify  a  indsre  bv 
alleging  matters  as  to  which  the  jud^  may 
have  advised  the  complainant,  and  which  are 
entirely  irrelevant  and  immaterial  to  the  case 
made  by  the  bill.  2U. 

lia.  A  judge's  statement  in  transferring  a 
cause,  that  he  is  disq\ialified  by  reason  of  ad- 
vice  as  attorney  upon  "certain  questions  in- 
volved in  the  suit,'  is  not  suflScient  to  show 
disqualification,  where  the  specific  facts  stated 
do  not  support  the  conclusion.  lu. 

113.  Juri^iction  does  not  attach  to  a  court  to 
which  a  cause  is  transferred  for  disqualifica- 
tion of  the  transferring  judge,  if  the  facts 
stated  by  him  do  not  disqualify  him.  Id 

144.  An  afladavit  that  plaintiff  * 'believes  that 
he  cannot  have  a  fair  and  impartial  trial  before 
the  regular  judge  of  this  court''  is  insufilcient 
to  secure  a  change  of  judge.  Fulmer  v.  Poor 
121  Ina.  160,  6:  46b 

115.  When  an  application  is  made  for  » 
change  of  the  trial  judge,  as  provided  in  S. 
D.  Sess.  Laws  1890,  chap.  78,  §  20,  on  account 
of  bias  and  prejudice,  the  party  making  the 
application  must  establish  such  facts  and  cir- 
cumstances (by  afiSdavit  or  other  extrinsic  tes- 
timony as  clearly  shows  the  existence  of  bias 
and  prejudice  on  the  part  of  the  judge  against 
the  defendant)  as  to  raise  a  strong  presump- 
tion that  a  fair  and  impartial  trial  cannot  be 
had  before  such  judge.  It  must  be  such  a 
showing,  and  strong  enough  to  overthrow  the 
presumption  in  favor  of  the  integrity  of  the 
trial  judge,  before  a  change  wHT  be  made. 
Btate  Y.  Chapman,  1  8.  D.  414,  10:  488 

116.  A  probate  judere  cited  by  the  probate 
Judge  of  another  district  to  act  in  his  place, 
who  acts  with  the  assent  of  the  clerk,  is  a  judge 
dejure,  although  the  statute  prescribes  that 
the  "clerk  of  the  court  shall  cite"  the  judge  in 
such  cases,  as  that  provision  is  merely  direc- 
tory.    GaUup  v.  S77tith,  59  Couu.  854, 

18:  853 
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Special  jud^e. 

117.  Proceedings  before  a  special  judge,  even 
by  consent  of  parties,  are  coram  nonjudice^sLad 
void  if  the  regular  judge  is  not  in  fact  disquali- 
fied, although  he  supposes  he  is  and  refuses  to 
sit.  J&B  parte  Alabicma  State  Ba/r  Aeeo.  92 
Ala.  lis,  18:  184 

118.  A  person  learned  in  the  law,  commis- 
sioned by  the  governor  under  S.  C.  Const,  art. 
4,  g  6,  to  take  the  place  of  an  associate  justice 
of  the  supreme  court  who  is  disqualified  to  sit 
in  a  particular  case,  becomes  pro  hac  vice  the 
associate  justice  of  that  court,  with  full  pow- 
ers as  such  so  far  as  that  case  is  concerned. 
WiUiamey.  Benet,  85  S.  C.  150,        14:  885 

8.  Oomperuation, 

119.  A  county  judge  in  Texas  is  not  entitled 
to  a  fee  of  $8  for  criminal  cases  dismissed  by 
bim  without  trial,  under  Tex.  Code  Crim. 
Proc.  art.  1075,  giving  him  that  sum  "for  each 
criminal  action  tried  and  finally  disposed  of 
before  him.  Brackenridge  v.  State,  27  Tex. 
App.  513,  4:  860 


III.  Federal  Courts. 
a.  In  General;  Federal  Questions. 


i> 


120.  Congress,in  establishing  "inferior  courts 
and  prescribing  their  jurisdiction,  must  confer 
upon  the  judges  appointed  to  administer  them 
the  constitutional  tenure  of  office, — that  of 
holding  "during  good  behavior, — before  they 
can  become  investfd  with  any  portion  of  the 
judicial  power  of  the  government.  Kentucky- 
&  L  Bridge  Go.  v.  Louismlle  db  K.  B.  Co.  (C. 
0.  D.  Ky.)  2  Inters.  Com.  Rep.  351,  37  Fed. 
Rep.  567,  8:  88» 

Stiits  against  state  officers. 

121.  A  United  States  circuit  court  has  no  ju- 
I'sdiction  of  a  suit  civil  in  form,  but  penal 
J I  nature,  brought  by  a  state  officer  in  his  of- 
1  cial  character  to  enforce  penalties  imposed  by 
the  state  law  and  to  be  paid  into  the  state 
treasury,  and  In  which  the  officer  has  no  per- 
sonal interest,  not  even  for  fees  or  commissions. 
Fergueon  v.  Em  (C.  C.  E.  D.  N.  Y.)  88  Fed. 
Rep.  161,  3:  88^ 

122.  Courts  will  look  behind  the  nominal  par- 
t.es  on  the  record  to  ascertain  who  are  the 
Teal  parties  to  the  suit,  and  will  determine 
whether  a  State  is  the  real  party  to  an  actiott 
•brought  by  or  against  its  officer,  by  a  consider- 
ation of  the  nature  of  the  case  as  presented  by 
the  whole  record.  Id. 

123.  The  Federal  courts  have  jurisdiction  of 
suit  against  State  railroad  commissioners, 
jrought  by  a  corporation  created  by  another 
3tate,  to  restrain  the  enforcement  of  a  sched- 
ile  of  rates  prepared  by  such  commissioners 
mder  a  State  statute  claimed  by  the  complain- 
ant to  be  unconstitutional.  Such  a  suit  is  not  in 
effect  a  suit  against  the  State,  and  hence  is  not 
within  the  11th  Amendment  to  the  Constitu- 
tion, which  prohibits  the  Federal  courts  from 
entertaining  suits  brought  against  a  State  bv 
citizens  of  another  State.  Chicago  d  N.  W.  if. 
fh.  V.  Dey  (C.  C.  8.  D.  Iowa)  2  Inters.  Com. 
U  'p.  325,  85  Fed.  Rep.  866,  Is  744 
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Pederal  questions* 

124.  A  case  for  cognizance  by  a  federal  court 
is  constituted  by  the  fact  ^hat  a  single  question 
•dependent  on  the  Constitution  or  a  law  or 
treaty  of  the  United  States  is  in?olved,  al- 
though at  the  same  time  other  questions 
•depending  upon  the  general  principles  of  law 
are  also  involved.  Toledo,  A.  A,  db  N.  M, 
R,  Co,  V,  Pennsylvania  Co,  (C.  C.  N.  D.  Ohio) 
54  Fed.  Rep.  746,  19:  896 

125.  The  United  States  circuit  court  has  jnrii  • 
diction  to  enforce  any  rights  arising  under  the 
Interstate  Commerce  Law,  althougn  the  same 
rights  may  have  existed  at  common  law. 
Toledo,  A,  A,  d  N.  M,  B.  Co.  v.  Fenneylvania 
Co.  (C.  C.  ^.  D.  Ohio) 54  Fed.  Rep.  730, 

19:  887 

126.  Circuit  courts  of  the  United  States  may 
constitutionally  be  given  lurisdiction  of  suits 
by  the  government  to  enjoin  illegal  combina- 
tions in  restraint  of  interstate  commerce;  and 
it  does  not  depend  on  diverse  citizenship  of  the 
parties.  United  Statee  v.  JeUico  Mountain 
Coko  <fc  a  Co.  (C.C.N.  D.  Tenn.)  46  Fed. 
Rep.  432,  12:  758 

127.  An  agent  appointed  under  the  provisions 
of  the  national  banking  Act  to  take  the  place 
of  a  receiver,  under  certain  circumstances,  has 
the  same  right  as  the  receiver  to  sue  in  a  Fed- 
•eral  court,  without  regard  to  citizenship  or  the 
amount  in  controversy.  MeConviUe  ▼.  Oil- 
mour  (C.  C.  8.  D.  Ohio)  tt6  Fea.  Rep.  277, 

1:  498 
Enforcement  of  decision.* 

128.  The  right  asserted  by  a  petitioner  asking 
for  the  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  arises  and  is 
•claimed  under  a  law  of  the  United  States  which 
relates  to  a  subject  over  which  Congress  has 
•exclusive  control;  and  this  is  sufficient  to  sus- 
tain the  jurisdiction  of  the  circuit  court,  inde- 
pendent of  the  citizenship  of  the  parties  to  the 
controversy, since  it  involvesa  federal  question. 
Kentucky  dk  L  Bridge  Co,  v.  Louievilte  di  N, 
B.  Co.  (C.  C.  D.  Ky.)  2  Inters.  Com.  Rep. 
351,  87  Fed.  Rep.  567,  8:  889 

129.  The  right  of  one  havinn:  an  interest  in 
the  enforcement  of  a  decree  of  a  United  States 
circuit  court  granting  an  injunction,  to  institute 
proceedings  in  such  court  for  the  punishment 
of  one  violating  the  injunction,  is  a  right  aris- 
ing under  the  Constitution  and  laws  of  the 
United  States.  United  Statea  v.  Lancaster  (C 
O,  S.  D.  Ga.)  44  Fed.  Rep.  885,        10:  817 

180.  The  right  of  a  citizen  of  one  state  to 
institute  proceedings  in  a  United  States  circuit 
•court  situated  in  another  State  to  punish  for 
•contempt  citizens  of  the  latter  State  who  have 
disobeyed  a  decree  of  such  court,  in  the  enforce- 
ment of  which  the  petitioner  has  an  interest,  is 
41  right  secured  by  the  Constitution  and  laws  of 
the  United  States,  within  the  meaning  of  U.  S. 
Rev.  Stat.  §S  5508,  5509,  which  provide  a 
punishment  for  conspiring  to  injure,  oppress, 
threaten,  or  intimidate  a  person  in  the  exero''^'^ 
of  such  rights.  Id. 

b.  Suits  against  United  States. 

131.  A  claim  against  the  United  States  for 
damages  to  rice  fields  by  the  construction  of 

See  Index  to  Notes  Preeediofip. 


a  dam  in  making  harbor  improvements  is  one 
sounding  in  tort,  and  is  not  within  tlie  juris- 
diction of  the  circuit  court.  Mills  v.  United 
States  {C.  C.  S.  D.  Qa.)  46  Fed.  Rep.  788, 

18:  878 

182.  The  jurisdiction  of  the  Court  of  Clauns 
to  find  the  facts,  make  conclusions  of  law,  and 
give  opinions  in  matters  referred  to  it  by  heads 
of  the  executive  departments,  without  entering 
judgments,  is  not  restricted  by  U.  8.  Rev.  Stat. 
^  1066,  forbiding  jurisdiction  of  claims  depend- 
ent on  a  treaty.  TMngmUla  Line  v.  United 
States,  24  Ct.  CI.  255.  5:  186 

183.  The  Act  of  Congress  of  March  3, 1887, 
conferring  jurisdiction  of  all  suits  at  common 
law  or  in  equitv  where  the  United  States  is 
plaintiff  or  petitioner,  without  reference  to 
special  subjects  of  revenue,  etc.,  does  not  re- 
peal bv  implication  the  grant  of  jurisdiction 
over  the  special  subjects  mentioned  in  the  in- 
dependent clause  of  U.  8.  Rev.  Stat.  t§  629. 
United  Slatei  v.  Shaw  (C.  0.  S.  D.'  Ga.)  89 Fed. 
Rep.  488,  8:  888 

c.  As  Dependent  on  Amount, 

See  also  supra,  76-79;  ir\fra,  141. 

184.  The  limitation  as  to  the  amouBt  In  a 
controversy  necessary  to  give  the  circuit  court 
luribdiction,  fixed  by  the  Act  of  Congress  of 
March  8,  1887,  %1  {U  Stat,  at  L.  552),  does 
not  apply  to  suiu  in  which  the  United  States 
is  a  plaintiff  or  petitioner.  United  i>taiea  v. 
S/iaw  (C.  C.  S.  D.  Ga.)  39  FeJ.  Rep.  488, 

8:  888 

135.  The  amount  of  the  annual  license  tax  is 
not  the  amount  in  controversy  in  a  suit  to  re 
strain  the  enforcement  of  the  tax,  so  as  to  de- 
feat the  jurisdiction  of  a  federal  court,  where 
complainant  asks  to  be  relieved  from  threat- 
ened penalties,  and  alleges  that  if  the  injunc- 
tion is  not  granted  its  business  will  be  entirely 
destroyed,  and  it  will  be  damaeed  in  a  sum  ex- 
ceeding $2,000,  and  that  goods  in  excess  of 
that  sum  will  be  seized.  American  Fertilinng 
Co.  V.  North  Carolina  Board  of  Agrieuiture{C. 
G.  E.  D.  N.  C.)48  Fed.  Rep.  609,     11:  179 

136.  The  jurisdiction  of  a  circuit  court  of 
the  United  States,  in  an  action  to  set  aside  an 
award  against  insurance  companies  for  the  loss 
of  insured  property,  where  the  insurance  by 
each  company  was  for  more  than  $2,000,  Is  not 
defeated  by  the  fact  that  the  award  was  less 
than  the  amount  of  the  total  Insurance,  and 
that  therefore  the  interest  of  some  of  the  com- 
panies might  be  less  than  $2,000  each,  where 
It  is  not  shown  that  there  was  any  prorata 
clause  in  the  policy,  as  the  insured  might  select 
certain  companies  and  collect  of  each  the  full 
amount  of  the  policy,  in  the  absence  of  such  a 
clause.  Hartford  F,  Ins.  Co,  v.  Bonner  Mer- 
cantile Co.  (C.  C.  D.  Mont.)  44  Fed.  Rep.  151, 

11:  028 

187.  Under  U.  S.  Rev.  Stat.  §  629,  cl.  4, 
v^bich  is  not  repealed  by  the  Acta  of  March  3, 
1875,  and  March  8»  1887,  circuit  courts  have 

Jurisdiction  in  suits  arising  under  the  revenue 
t.w,  although  the  amount  involved  is  less  than 
f  2,000.  Am£s  V.  Eager  (C.  0.  N.  D.  Cal.)  13 
Sawy.  478,  1:  877 
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d.  A9  Dependent  on   CUiunship. 
See  also  Action  ob  Suit,  183. 


138.  Federal  citizeiiship  in  a  territory  or  m 
the  District  of  Columbia  will  not  suffice  to  give 
jurisdiction  to  a  federal  court  on  the  ground 
of  citizenship.  SeddonY,  Virginia,  2.  d  G. 
^;  db  L  Go,  (C.  C.  W.  D.  Va.)  36  Fed.  ^^^^ 

139.  Citizenship,  to  give  jurisdiction  to  a  fed- 
eral court,  must  have  existed  at  the  commence- 
ment of  the  action.  -^^' 

140.  Jurisdiction  is  not  conferred  on  a  federal 
<5ourt  by  making  a  necessary  party,  whose  m- 
teresls  are  all  in  common  with  those  of  the  com- 
plainants, a  nominal  defendant,  in  order  that 
all  the  complainants  may  be  nonresidents  of 
the  State  in  which  the  suit  is  broucht  and  of 
which  the  defendants  are  citizens.  Rich  v. 
Bray  (C.  C.  W.  D.  Mo.)  37  Fed.  Rep.  273, 

8:  885 

141.  To  give  jurisdiction  to  a  federal  circuit 
<court,  where  two  or  more  parties,  whose  inter- 
ests are  ao  separate  that  any  number  of  them 
may  proceed  with  the  litigation  without  the 
others,  join,  as  a  matter  of  convenience  to  pre- 
vent multiplicity  of  suits,  in  one  action  for  the 
ascertainment  and  distribution  of  their  respec- 
tive interests  in  a  common  fimd,  the  interests 
of  each,  independent  of  the  others,  must 
amount  to  $2,000.  ^       ^    ,*'^- 

142.  A  limited  partnership,  under  the  laws 
of  Pennwlvania,  although  entitled  to  sue  as 
an  individual,  is  not  entitled  to  maintain  a 
suit  as  "a  citizen,"  in  a  federal  court,  against 
citizens  of  other  States.  Imperial  Sefimng  Co. 
V.  Wymafi  (C.  C.  N.  D.  Ohio)  38  Fed.  Rep 
5*74  8:  508 

143.  The  circuit  courts  of  the  United  States 
have  jurisdiction  to  cancel  a  written  contract 
of  marriage  on  the  ground  of  its  forjgery, 
where  the  contract  assumes  to  immediately 
create  the  marriage  relation,  imposing  upon 
ihe  husband  all  the  obligations  which  the  law 
creates  by  marriage,  if  the  parties  are  citizens 
of  different  States,  and  the  pecuniary  value  of 
the  marital  obligations  and  rights  is  of  the 
amount  required  to  give  jurisdlctioD.  Sharon 
V.  Terry  (C.  C.  N.  D.  Cal.)  13  Sawy.  387. 

Is  578 

Aflsiipieefl  as  parties. 

144.  An  action  for  damages  for  the  breach  of 
a  written  contmct  of  lease  is  an  action  "foimd- 
ed  upon  contract,"  in  the  sense  of  that  language 
as  used  in  the  restriction  contained  in  the  Act 
of  Concrress  of  March  3,  1875,  §  1;  and  a  Ci'-- 
cuit  Court  of  the  United  States  cannot  take 
cognizance  of  such  (a  suit  in  favor  of  an  as- 
signee unless  the  same  might,have  been  prose- 
cuted by  the  assignor  if  no  assignment  had 
been  made.  2fept/M>  Iron  Min.  Go,  v.  Jones 
(C.  C.  N.  D.  Gfl.)  37  Fed.  Rep.  721,    8:  746 

145.  Where  the  maker  and  payee  of  a  note  are 
both -citizens  of  the  same  State.  It  may  be 
proved  in  a  suit  by  the  indorsee,  in  order  to 
give  jurisdiction  to  a  Federal  court,  that  the 
note  was  made  for  the  accommodation  of  the 
nominal  payee,  who  was  the  real  maker,  and 
that  the  indorsee  was  in  fact  the  real  payee, 
and  that  there  never  had  been  any  assignment 
of  the  note.  Goldsmith  v.  Holmes  (C.  C.  D. 
Or.)  13  Sawy.  526.  1:  816 

See  Index  to  Notes  Preoedinfir* 


146.  The  test  of  the  negotiability  of  a  note, 
in  order  to  determine  the  right  of  an  assignee 
to  sue  thereon  in  the  Circuit  Court  of  the 
United  States,  under  the  Act  of  Congress  of 
1875.  is  its  negotiability  according  to  tlie  prin- 
ciples of  the  hiw  merchant,  and  is  not  affected 
by  state  statutes,  'Windsor*  Sav,  Bank  v.  Jnc- 
Mahan  (C.  C.  S.  D.  Iowa)  38  Fed.  Rep.  283, 

8:  198 

Auxiliary  proceedinfpi* 

147.  A  federal  court  has  jurisdiction  of  a 
suit  in  equity  to  reform  a  policy  of  insurance. 
If  it  has  jurisdiction  of  the  action  at  law  be- 
tween the  same  parties  upon  the  policy,  al- 
ready commenced,  to  which  the  equity  suit  U 
merely  auxiliary.  Bosenbaum  v.  Gotnicil 
Bluffs  Ins,  Go,  (C.  C.  N.  D.  Iowa)  37  Fed. 
Rep.  724,  3:  189 


e.  At  Law  or  in  Equity;  Follotoing  Slate 

Practice. 

As  to  Abatement,  see  Action  or  Suit,  143. 
See  also  Eminent  Domain,  46. 

148.  The  equitable  jurisdiction  of  federal 
courts,  under  the  Judiciary  Act  of  1789,  can- 
not be  taken  away  by  state  statutes  giving  a 
right  to  equitable  remedies  in  courts  of  law. 
Hartford  P.  Ins,  Go.  v.  Bonner  Mercantile  Go. 
(C.  C.  D.  Mont.)  44  Fed.  Rep.  151,    11:  688 

149.  An  equitable  defense,  under  a  state 
code,  to  an  action  at  law  upon  an  award,  based 
on  misconduct  of  the  arbitrators  which  did 
not  go  to  their  jurisdiction  to  hear  the*  dispute 
and  which  does  not  appear  on  the  face  of  the 
award,  is  not  a  valid  defense  In  an  action  at 
law  in  a  circuit  court  of  the  United  States,  and 
therefore  does  not  defeat  the  equitable  jurisdic- 
tion of  the  latter  court  to  set  aside  the  award. 

Id. 

150.  The  remedy  at  law  which  will  defeat  the 
equitable  jurisdiction  of  the  Federal  court  may 
be  a  remedy  at  common  law,  and  not  merely  a 
legal  remedy  given  by  a  State  statute.  Grand 
Bapids  dbl.  H.  Go,  v.  Sparrow  (C.  C.  VV.  D. 
Mich.)  86  Fed.  Rep.  210,  1:  480 

151.  The  courts  of  the  United  States  sitting  in 
equity  may  administer,  in  suits  of  which  they 
have  jurisdiction,  equitable  rights  peculiar  to 
the  laws  of  the  State  where  the  courts  are  held. 
FeMiMmcTY.  Baum  (C.  C.  S.  D.  Ga.)  37  Fed. 
Rep.  167.  8:  158 

152.  The  equity  jurisdiction  of  the  federal 
courts  may  extend  to  a  suit  for  the  disclosure 
and  distribution  of  assets  held  by  an  executor 
de  son  tort,  although  such  suit  could  not  be 
maintained  in  the  state  courts  for  the  reason  that 
the  probate  svstem  of  the  State  affords  a 
complete  remedy.  Bich  v.  Bray  (C.  C.  W.  D. 
Mo.)  37  Fed.  Rep.  273,  «:  a8» 

153.  In  a  suit  by  an  occupjring  claimant  to 
restrain  the  execution  of  awntof  possession,  a 
Federal  court  may  in  its  discretion  refer  the 
case  to  a  master  or  appoint  commissioners,  in- 
stead of  directing  the  marjjhal  to  summon  ap- 
praisers in  accordance  with  the  state  practice, 
although  it  is  desirable  to  follow  state  prac- 
tice as  near  as  may  be.  Leighion  v.  Young {C 
C.  App.  8th  C.)  10  U.  S.  App.  298,  18:  866 

154.  That  the  mode  of  procedure  in  a  fed- 
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eral  court  adopted  by  an  occupying  claimant 
to  enforce  compensation  for  improvements 
placed  by  him  on  land  which  has  been  ad- 
judged to  the  true  owner  does  not  conform 
strictly  to  the  requiremeDta  of  the  state  Occu- 
pying Claimants'  Law  will  not  defeat  the  ac- 
tion, if  in  the  state  statute  legal  and  equitable 
rights  and  modes  of  proceeding  are  confound- 
ed, since  the  Federal  courts  will  enforce  the 
right  but  will  preserve  the  distinction  between 
law  and  equity.  Id, 

155.  A  circuit  court  of  the  United  States  has 
no  jurisdiction  in  an  action  at  law  upon  a  note 
to  enforce  a  specific  lien  upon  propertv  con- 
veyed to  secare  it,  according  to  a  remeay  and 
practice  given  by  state  law,  without  foreclos- 
ure proceedings.  American  Freehold  Land  eft 
M,  (Jo.  V.  Thoma$  (C.  0.  8.  D.  Ga.)  47  Fed. 
Rep.  650,  12:  681 
In  criminal  case. 

156.  A  slate  law  passed  since  17S9  cannot 
affect  criminal  procedure  in  the  federal  courts. 
A  final  record  was  required  to  be  made  by  the 
clerk  at  common  law,  and  the  general  method 
of  making  the  record  prescribed  by  the  com- 
mon law  should  be  followed  now,  subject  to 
such  changes  as  have  been  wrought  by  the 
character  of  our  institutions  and  the  modifica- 
tions made  necessary  by  the  enlarged  Bill  of 
Rights  of  the  Federal  Constitution.  Erwin 
V.  United  StaUe  (D.  C.  8.  D.  Ga.)  37  Fed.  Rep. 
470,  8i  889 

f.  Crimes, 
See  also  supra,  156. 

157.  It  is  not  within  the  power  of  the  United 
States  to  punish  for  a  conspiracy  to  murder 
within  a  state,  unless  the  murder  was  in  vio- 
lation of  a  United  States  statute.  United 
States  V.  Lancastei'  (0.  C.  S.  D.  Ga.)  44  Fed. 
Rep.  896,  10:  883 

g.  Districts. 

158.  Under  the  Act  of  Congress  of  March  3, 

1887,  a  civil  action  in  a  Federal  court  for  vio- 
lations of  the  Interatate  Commerce  Act  can  be 
brought  only  in  the  district  whereof  defendant 
is  an  "inhabitant,"  as  jurisdiction  is  not  de- 
pendent on  citizenship.  Connor  v.  Viekeburg 
dh  if.  H,  Vo,  (U.  (J.  Hi.  D.  Mo.)  2  Inters.  Com. 
Rep.  177,  36  Fed.  Rep.  273,  1:  881 

159.  The  fact  that  a  railroad  company  keeps 
an  office  and  agent  in  a  Federal  judicial  district 
outside  of  the  State  which  chartered  it,  and  in 
which  are  its  road  and  chief  office,  will  not 
make  it  an  inhabitant  of  such  district,  so  as  to 
give  the  Federal  courts  therein  jurisdiction  of 
actions  against  it,  in  which  jurisdiction  is  not 
founded  only  on  the  fact  of  diverse  citizenship* 

Id. 

160.  A  foreign  corporation  becomes  ''  an 
inhabitant"  of  a  district  in  which  it  is  sued, 
within  the  meaning  of  the  Judiciary  Act  of 

1888,  §  1,  by  engaging  in  business  there  ac- 
cording to  the  laws  of  the  state.  Oilbert  v. 
New  Zealand  Ins.  Co.  (0.  C.  D.  Or.)  49  Fed. 
Rep.  884.  16:  125 

161.  A  foreign  corporation  waives  any  ob- 
jection to  being  sued  within  a  certain  district 
in  which  it  carries  on  business,  by  appointing 
an  attorney  with  power  to  receive  service  of 
process  in  any  suit  against  It.  Id, 

See  Index  to  Notes  Prececlinif. 


162.  Where  jurisdiction  of  a  circuit  court  of 
the  United  States  is  based  on  the  fact  that  the 
parties  on  one  side  are  citizens  pf  a  different 
State  from  any  of  those  on  the  other,  a  suit  Uy 
enforce  a  lien  or  trust  may  be  brought  in  the 
district  where  the  property  is  situated  and 
where  some  of  the  defendants  claiming  aa 
equitable  lien  thereon  reside,  although  neither 
the  plaintiffs  nor  the  defendant  who  owns  the 
property  reside  in  that  district.  Langdon  v. 
Central  B.  A  Bkg.  Co.  (C.  C.  S.  D.  Ga.)  87 
Fed.  Rep.  449,  8:  ISO 

168.  A  federal  court  cannot,  by  attachmei  t 
of  property  within  the  district  where  suit  is 
brought,  acquire  jurisdiction  to  render  judg- 
ment against  such  property,  where  the  owner 
is  not  a  resident  of  the  district  and  is  not  lefpWj 
found  and  served  therein  so  as  to  authonze  a 
personal  judgment.  This  rule  is  not  changed 
by  the  Act  of  Congress  of  March  3. 1887.  Mar- 
land  V.  United  Lines  Teleg.  Co.  (C.  C.  D- 
Conn.)  40  Fed.  Rep.  808,  6:  86ft 

164.  A  suit  for  the  appointment  of  a  receiv- 
er of  a  railroad  which  extends  into  two  federal 
jurisdictions  within  the  samis  state,  if  the  re- 
quired diversity  of  citizenship  exists,  may  be 
brought  in  either  district,  whether  the  princi- 
pal office  of  the  railroad  company  is  in  that 
district  or  not.  East  Tennessee,  V.  dbO.R  Co. 
V.  Atlanta  4b  F.  R.  Co.  (C.  0.  S.  D.  Ga.)  4^ 
Fed.  Rep.  608,  16:  10» 


iv.  conpliot  of  aljthobitt;  relation  of 
State  to  Federal. 

a.  FxcltLsiveness  of  Jurisdiction    First 

Acquired, 

165.  Where  different  courts  may  entertain  ju- 
risdiction of  the  same  subject,  the  court  which 
first  obtains  jurisdiction  will,  with  some  well- 
recognized  exceptions,  retain  it  to  the  end  of 
the  controversy,  either  to  the  entire  exclusion 
of  the  other,  or  to  the  exclusion  so  far  as  to 
render  the  latter's  decision  subordinate  to  that 
of  the  court  first  obtaining  jurisdiction;  and  it 
is  immaterial  which  court  renders  the  first 
judgment  or  decree.  Sharon  v.  I'erry  (C.  C. 
N.  D.  Cal.)  13  Sawy.  887.  1:  678 

166.  The  exceptions  to  the  rule  that  priority 
of  jurisdiction  controls  priority  of  decision  are» 
first,  where  the  same  plaintiff  has  asked,  in 
different  suits,  a  determination  of  the  same 
matter;  and,  second,  where  the  cases  are  upon 
contracts  or  obligations  which  from  their  na- 
ture are  merged  in  the  judgment  rendered,  the 
subject  upon  which  the  first  suit  is  found ''d 
having  thus  ceased  to  exist.  Id. 

167.  Where  the  jurisdiction  of  the  circuit 
court  of  the  United  States  has  attached  in  a  suit 
brought  by  a  citizen  of  a  State  other  than  that 
in  which  the  court  is  held,  the  right  of  the 
plaintiff  to  prosecute  his  suit  in  such  court  to  a 
final  determination  there  cannot  be  arrested, 
defeated,  or  impaired  by  any  subsequent  action 
or  proceeding  of  the  defendant  respecting  the 
same  subject  matter  in  a  state  court.         Id,. 

168.  An  amicable  proceeding  in  a  state  court 
to  which  creditors  of  a  railroad  are  parties,, 
with  no  immediate  purpose  to  ask  for  a  re- 
ceiver, and  in  which  no  rule  nisi  to  show  cause 
why  a  receiver  should  not  be  appointed  haa 
been  Issued,  will  not  prevent  a  federal  couh 
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rren  taking  jurisdiction  for  the  appointment 
of  areceiTer.     Ea*t  Tennessee,  V.  dh  G.  R,  Co 
T.  Atlanta  db  F.  B.   Co.  (C.  C.  S.  D.  Ga.)  49 
Fed.  Bep.  608,  16:  109 

160  .Where  a  controversy  concerning  the  title 
(o  government  land  is  still  pending  In  and  un- 
determined by  the  land  department  of  the 
United  States,  the  courts  of  a  State  will  not 
interfere.    Frink  ▼.  Thomas,  20  Or.  265, 

18:  889 

b.  Interferenee  with  Other  Courts;  Injunctions, 

170.  A  court  of  one  state  cannot  restrain  a 
citizen  of  that  State  from  the  prosecution  of 
a  suit  in  another  State,  where  the  land  is  sit- 
aated,  for  the  foreclosure  of  a  mortgage  there- 
on, on  the  ground  that  the  decisiou  of  that 
court  may  to  different  from  ita  own,  or  from 
the  decision  of  the  United  States  Supreme 
Court.     Carson  y.  DunJiam.  149  Mass.   52, 

8:  208 

171.  A  citizen  may  be  restrained  from  pro- 
ceeding in  another  State  by  garnishment  to 
leize  the  wages  of  a  fellow  citizen,  in  evasion 
of  the  laws  of  their  own  State,  by  which  such 
wages  are  exempt  Moton  v.  Hull,  77  Tex. 
80  8*  788 

i78.U.S.Rev.Stat.  §  720,  prohibiting  injunc- 
tions by  any  court  of  the  t  nited  Stales  to  stay 
prooeedings  in  a  State  court,  does  not  apply 
where  the  Federal  court  has  first  obtained  juris- 
diction of  Uie  subject-matter  of  the  proceedings 
and  of  the  parties  in  the  State  court.  This 
section  must  be  construed  in  connection  with 
r.  S.  Rev.  Stat  S  716,  which  provides  that  the 
Federal  courts  snail  have  power  to  issue  all 
writs  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to 
the  usages  and  principles  of  law.  Sharon  v. 
Terrp  (C.  0.  N.  D.Cal.)  18  Sawy.  887.1:  678 

na.  The  decree  of  a  circuit  court  of  the 
United  States  canceling  a  forged  marriage 
contract  may  be  used  to  stay  the  enforcement 
of  judgments  for  property  rights  recovered 
upon  such  contract  in  a  subsequent  suit  in  a 
state  court  Id. 

c.  Property  in  Custody  of  Courts  or  Officers. 

174.  Leave  of  the  court  must  be  obtained  in 

order  to  enforce  a  judgment  claimed  to  be  a 

prior  or  superior  lien  upon  property  which  has 

been  taken  into  the  custody  nnd  control  of  the 

court     Brady  y,  Johnson,  76  Md.  445, 

80:  787 

175.  The  surplus  proceeds  of  property  seized 
by  the  sheriff  on  foreclosure,  in  a  state  court, 
of  a  chattel  mortgage  securing  a  debt  much  less 
ihan  the  value  of  the  property,  are  in  the  cus- 
tody of  the  state  court;  and  a  federal  court  will 
not,  on  application  of  other  creditors^,  interfere 
with  their  disposition  by  an  injunction  and  an 
appointment  of  a  receiver.  TejB^  v.  Stem- 
berg  (C.  C.  S.  D.  Ga.)  40  Fed.  Rep.  2,  6:  881 

176.  The  foreclosure  of  a  chattel  mortgage, 
under  the  Georgia  statute,  by  an  execution  is- 
sued by  the  clerk  of  the  superior  court,  to 
which  defenses  may  be  raised  by  an  affidavit 
of  illegality,  is  a  "proceeding  in  a  state  court," 
within  the  rule  which  prohibits  interference 
with  such  proceedings  by  the  courts  of  the 
United  States.  Id. 

See  Index  to  Note*  Preeedin^. 


177.  Property  seized  and  held  under  mesne 
or  linal  process  of  either  a  state  or  a  United 
States  court  is  in  the  custody  of  the  law,  and 
within  the  exclusive  jurisdiction  of  the  court 
from  which  the  process  has  issued,  for  the  pur- 
poses of  the  writ;  and  the  possession  of  the 
officer  having  it  in  custody  cannot  be  disturbed 
by  another  court  of  co-ordinate  jurisdiction. 

Id. 

178.  A  sheriff's  custody  of  attached  property 
cannot  be  disturbed  by  a  court  of  chancery, 
and  the  property  transferred  to  the  custody  of 
its  receiver,  m  a  suit  by  the  attachment  defend- 
ant, unless  by  consent  of  all  parties.  Ford  v. 
Judsonia  Atei'cantile  Co.  52  Ark.  4^6,  6:  714 

179.  The  appointment  by  a  state  court  of  a 
receiver  of  a  corporation  on  a  petition  for  its 
dissolution,  with  due  notice  to  the  attorney 
^neral,  brings  the  property  of  the  corporation 
into  the  custmly  and  exclusive  jurisdiction  of 
the  court  from  the  time  of  such  appointment, 
which  cannot  be  defeated  by  seizure  under 
subsequent  process  of  a  federal  court  in  ad- 
miralty, although  the  latter  is  executed  before 
the  receiver  has  filed  his  bond  or  taken  actual 
manual  possession  of  the  property.  Be  Scfiuy- 
er's  Steam  Towboat  Oo,  186  N.  Y.  169. 

80:  891 

180.  A  restraining  order  by  a  state  court, 
enjoining  officers  of  a  railroad  from  permitting 
the  use  of  Its  funds  for  other  than  the  pur- 
poses of  the  corporation,  is  in  no  sense  a 
seizure  of  the  property  which  will  preclude 
jurisdiction  of  a  federal  court  to  appoint  a 
receiver.  East  Tennesses,  V,  i&  O,  B.  Co,  V. 
Atlanta  dh  F.  B.  Co.  (0.  C.  S.  D.  Ga.)  49  Fed. 
Rep.  608,  16:  109 

181.  A  suit  in  a  circuit  court  of  the  United 
States  to  foreclose  a  mortgage,  and  an  unexe- 
cuted decree  of  foreclosure  and  sale,  in  which 
case  the  issue  of  certificates  had  been  author- 
ized, do  not  prevent  a  state  court  from  tak- 
ing jurisdiction  of  a  suit  by  creditors  of  the 
mortgagor  who  are  not  parties  to  the  suit  in 
the  Federal  court,  but  who  alleged  in  their  bill 
that  the  mortgage  and  bonds  secured  thereby 
are  fraudulent  and  void  as  well  as  the  issue  of 
certificates  and  the  decree  of  foreclosure,  al- 
though it  may  be  that  the  relief  sought  cannot 
all  be  granted.  Oay  v.  BrierfiM  CSal  &  L  Co. 
94  Ala.  303,  16:  564 

d.  When  Slats  or  Federal  Jurisdiction  Exclu- 
sive; Limitations  upon. 

182.  Congress  may  give  the  federal  courts 
exclusive  jurisdiction  when  a  right  arises 
under  a  law  of  the  United  States.  Copj)  v. 
LouisvUle  d  N.  B  Co.  43  La.  Ann.  511, 

18:  785 
188.  A  state  court  has  no  jurisdiction  of  an 
action  for  damages  against  a  carrier  for  viola- 
tion of  the  Interstate  Commerce  Law,  as  that 
provides  for  redress,  either  by  procedure  before 
the  Commission  or  suit  before  a  fedeml  court. 

Id. 
184.  In  an  action  bv  one  partner,  who  hnd 
paid  a  judgment  rendered  against  him  in  an 
action  for  the  infringement  of  a  patent,  for  con- 
tribution from  his  copartner,  the  validity  of  the 
patent  or  its  infringement  not  being  involved, 
the  State  court  has  jurisdiction.  Smith  v.  Ay- 
rault,  71  Mich  .475,  1:811 
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185.  A  mechanics'  lien  may  be  enforced  in  h 
State  court  for  work  and  materials  furnished 
in  equipping  a  new  yessel,  where  such  lien  is 
given  by  a  State  law,  where  they  were  fur- 
nished at  the  instance  and  request  of  the  master 
and  managing  owner  of  the  vessel  BavHey  y« 
The  Odoi'illa,  121  Pa.  231,  1:  606 

186.  State  courts  have  jurisdiction  of  an  action 
of  trespass  quare  elauaum  fregit  in  respect  to 
land  ceded  by  the  state  to  the  United  States  and 
leased  by  the  latter  to  a  private  person,  until 
Congress  has  made  sew  regulations  touching 
Hie  administration  of  justice  in  civil  cases  aris- 
in/j  therein.  Barrett  v.  Palmer,  185  N.  Y. 
386,  17:  7S0 

187.  For  conversion  of  property  in  the  In- 
dian Territory  occupied  by  the  Cherokee  Na 
tion,  the  nearest  United  States  court  has  juris 
diction  to  the  exclusion  of  that  of  a  state  court. 
Holderman  v.  PoTid,  45  Kan.  410,      1 1:  648 

188.  The  jurisdiction  of  the  United  Stat«s 
over  a  military  reservation  in  a  Territory  is  not 
exclusive,  and  does  not  deprive  the  Territorial 
laws  and  courts  of  the  jurisdiction  conferred  on 
rhem  by  law.  Burgess  v.  Territoi-y,  8  Mont. 
57,  1:  808 

189.  Neither  a  state  nor  any  tribunal  or  of- 
ficer thereof  has  any  color  or  right  to  complain 
of  the  efforts  made  by  the  United  States  courts 
to  protect  suitors  therein  in  their  rig^ht  to  prose- 
cute suits  and  actions  before  such  courts. 
United  JSfaics  v.  Lancaster  (C.  0.  8.  D.  Ga.) 
44  Fed.  Rep.  885,  10:  817 


V.  Rules  op  Dkcision. 

As  to  Speculative  Question,  see  also  Action 
OR  Suit,  3. 

190.  The  constitutionality  of  a  statute  will 
not  be  considered  in  a  case  wliich  can  be  de- 
cided upon  its  meiits  without  such  considera- 
tion.   Parker  v.  State,  Powell,  188  Ind.  178, 

18:  667 

191.  Where  provisions  of  a  statute  are  in 
no  wise  practically  involved  in  the  case  under 
consideration,  their  constitutionality  will  not 
be  passed  upon.    Wooten  v.  State,  24Fla.  335, 

1:  819 
192.Coui  ts  will  not  spend  time  in  attempting 
to  remedy  errors  in  an  apportionment  of  mem- 
bers of  the  Legislature  among  the  inhabitants 
of  the  state,  which  injure  no  one  and  which 
raise  nothing  but  abstract  questions  for  adju- 
dicution.  People,  Carter,  v.  Rice,  185  N.  Y. 
473,  16:  886 

193.  The  constitutionality  of  the  late  supreme 
court  commission  of  Colorado  will  not  be  con- 
sidered in  a  private  controversy  which  was  re- 
ferred to  the  commission  for  examination,  and 
where  the  causejn  which  the  judgment  sought 
to  be  impeached  was  rendered  has,  according 
to  records  of  the  supreme  court  and  in  con- 
formity with  its  procedure,  passed  to  the  juris- 
diction of  Ihe  trial  court,  such  judgment  being 
only  indirectly  drawn  in  question  through 
suit  upon  the  appeal  bond  given  in.  connection 
with  the  former  review  thereof.  Rockwell  v. 
BuUer,  17  Colo.  290,  17:  611 

194.  Tlio  doterminfltion  of  tho  constitution- 
See  Index  to  Notes  Precedlnfi^. 


ality  of  a  statute  is  within  the  power  of  the 
court  in  a  habeas  corpus  proceeding  where 
both  parties  request  it,  although  there  may  be 
some  objection  to  this  mode  of  raising  the 
question.     Com,  ▼.  Huntley,  156  Mass.  286, 

6:  88» 

195.  A  question  not  raised  by  the  pleadings, 
as  to  the  power  of  a  city  to  sell  coal  under  its- 
streets,  cannot  be  raised  for  adjudication  by 
stipulation  of  the  parties,  in  an  action  by  the 
city  for  trespass  in  removing  such  coal,  where 
DO  contract  has  been  in  fact  made  or  attempted 
before  the  suit,  but  one  is  agreed  on  in  such 
stipulation,  providing  the  court  will  uphold  the 
power  of  the  city  to  make  it  Union  Coal  Co. 
V.  La  Salle,  136  111.  119.  12:  888 
Stare  decisis. 

196.  The  decision  of  a  judge  is  not  law  for 
succeeding  cases ;  it  is  only  evidence  of  the 
law.     Pr^byterian  General  Assembly  v.  Gntli- 
n>,  86Ya.  125,  6:881 

197.  Where  a  question  has  been  decided  by 
the  Supreme  Court  of  Oregon,  and  parties,  re- 
lying upon  the  decision  as  a  settled  rule  of  law,, 
have  transacted  important  affairs  which  would 
be  seriously  affected  by  a  change  of  the  rule, 
the  court  wiH  adhere  to  it  in  subsequent  cases,, 
however  It  might  be  inclined  to  npld  if  the 
question  were  res  integra,  Paulsen  y.  Portland 
16  Or.  450,  1:  678 

198.  A  construction  by  officers  havinir  the  en- 
forcement of  the  tax  laws  of  Ohio,  since  the 
enactment  thereof,  to  the  effect  that,  under 
such  laws,  shares  held  by  residents  of  Ohio  of 
stock  of  forei^  railroad  corporations  having- 
property  in  Ohio  on  which  they  pay  taxes,  ana 
of  consolidated  railroad  companies,  are  not 
taxable  in  Ohio,  does  not  bind  the  successors 
of  such  officers,  or  the  State,  in  the  proper  as- 
sessment and  collection  of  taxes  upon  such 
shares.    Lee  y.  Sturges,  46  Ohio  St.  153, 

8:  666. 
Commercial  law. 

199.  The  so-called  commercial  law  derives 
all  its  force  from  its  adoption  by  the  State  aa 
part  of  the  common  law;  and  a  decision  on  the 
commercial  law  of  a  State  stands  upon  the  same 
basis  as  a  decision  upon  any  other  branch  of 
ihe  common  law.  Forepaugh  y.  Jklatoare,  L. 
&  W.  R.  Co.  128  Pa.  217,  6:  508 

200.  There  is  no  distinction  between  the 
binding  effects  of  decisions  on  commercial 
law  ana  on  statutes.  Id, 

201.  In  construing  the  statutes  of  another 
State,  courts  must  accept  as  conclusive  the 
construction  put  thereon  by  the  highest  judi- 
cial tribunal  of  such  State.  Watso^  v.  Lane 
(N.  J.  Err.  &  App.)  52  N.  J.  L.  (28  Vroom> 
550,  10:  784 
Federal  courts  followine^  state  deci* 

sions* 

202.  Federal  courts  on  questions  of  general 
commercial  law  exercise  their  own  Judgment 
independent  of  the  state  law,  but  give  weight 
to  the  decisions  of  the  courts  of  the  state  whose 
law  they  are  administering  where  the  question 
is  a  new  one  in  the  Federal  courts.  Farmers 
Nat.  Bank  v.  Sutton  Mfg.  Co.  (C.  C.  App. 
6th  C.)  6  U.  S.  App.  812,  17:  595 

203.  The  general  commercial  law  as  to  no- 
tice to  an  indorsee  of  a  note,  of  the  equities  be- 
tween the  original  parties,  prevails  in  the  Fed- 
eral  courts,    rather  than   any  particular  rule 
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established  in  a  state  by  its  courts  or  statutes.  .  she.  her  father,  husband,  and  brother4n-lav 


BankofEdffeffeldY.  Farmers  Co- Op,  Hfg.  Co. 
(C.  C.  App.  5th  C.)  3  U.  S.  App.  282, 

18:  801 

204.  The  rule  of  property  under  the  de- 
cision of  the  courts  of  a  state  will  be  regarded 
by  federal  courts.  Balkfiam  v.  Woodstock 
Iron  Co.  (0.  C.  N.  D.  Ala.)  48  Fed.  Rep.  648, 

11:  880 
Federal  decisions. 

205.  A  decision  of  the  Supreme  Court  of  the 
Tnited  States  is  binding  on  A  state  court  in 
a  case  which  arose  under  Territorial  laws  be- 
fore the  state  was  admitted  to  the  Union. 
Choate  Y.  Spencer  (Mont.)  80:  484 

206.  A  decision  of  the  federal  court  sustain 


binding  upon  a  state  court,  when  the  same 

Suestion  subsequently  arises  there  under  a  sim- 
ar  statute;  but  it  is  the  duty  of  the  state  court 
to  examine  and  decide  the  question  according 
to  its  interpretation  of  the  constitutional  gua- 
ranty. PeopU  V.  Budd,  117  N.  Y.  1,  6:  669 
2Ci7.  When  a  state  courc  has  yielded  its  opin- 
ion uid  adopted  that  of  the  United  States  Su- 
preme Court  upon  a  given  subject,  and  such 
decision  has  been  acquiesced  in  for  many  years, 
it  wiU  not  be  departed  from  unless  the  court  is 
yeiy  sure  it  is  wrong,  and  also  that  the  United 
States  court  either  will  not  regard  the  state 
decision  as  subject  to  review  by  it,  or  will 
cfasnire  its  own  decision.  Phanix  Nat  Bank 
▼.  BateheUer,  151  Mass.  589,  8:  644 


will  refrain  from  communicating  a  secret 
recipe  used  in  the  business  to  anyone  but  the 
buyer,  and  from  vsing  trade-marks  connected 
with  the  business,  under  a  penalty  of  $5,000 
named  as  stipulated  damages  in  case  of  a  vio- 
lation of  the  covenant  within  five  years,  doea 
not  limit  her  liability  for  such  damages  to  her 
own  personal  violation  of  the  covenant,  but  ex- 
tends it  to  a  violation  by  any  of  the  persona 
named.     Tode  v.  Cross,  127  N.  Y.  480, 

18:  668 

3.  It  seems  that  a  covenant  under  ^eal  by  a 

life  tenant  having  power  to  dispose  of  the  re* 

mainder  of  the  estate  by  will,  to  refrain  from 

disposing  of  a  portion  of  such  remainder  upon 


ingthe  constitutionality  of  a  state  statute  is  not  consideration  that  the  will  granting  the  power 
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I.   CONeTRtJ0Tl6N  AND  EfFKCT  GENERALLY. 

n.  Bjssach;  Enforcbmbnt;  Who  Liable. 
in.  Running  with  Land. 

Liability  to  Contribute  as  Affecting  Bight  of 
Action  upon,  see  Action  or  Suit,  83. 

To  Pay  after  Death,  see  Contracts,  179. 

Damages  for  Breach  of,  see  Damagbb,  41-46. 

As  Creating  Easement,  see  Easements,  8. 

Estoppel  by,  see  Estoppel,  18, 19. 

Estoppel  against  Enforcing,  see  Estoppel, 
85,  90. 

Parol  Evidence  as  to,  see  Evidbnob,  872. 

Implied  in  Lease,  see  Landlord  and  Ten- 
ant, 8-18. 

Limitation  of  Action  on,  see  Limitation  of 
Actions,  20. 


shall  not  be  contested,  is  enforceable.      Wood 
V.  Bullard,  151  Mass.  324,  7:  304 

4.  A  covenant  of  warranty  of  title  in  a  deed 
conveving  a  tract  of  land  on  which  is  situated 
a  mill  and  dam  embraces  an  easement  as  to 
ponded  water  occasioned  by  such  dam  or  back, 
water  therefrom,  on  an  adjoining  tract  of  land 
of  another  person,  and  like  easements  neces- 
sary and  incident  to  the  free  use  and  beneficial 
enjoyment  of  the  mill  and  dam  conveved,  al- 
though such  easements  are  not  expressly  men- 
tioned in  tJie  deed.  Bowling  v.  Burton,  101 
N.  C.  176,  2:  285 


L  Construction  and  Effect  Generally. 

1.  The  support  of  an  incompetent  person 
who  has  always  lived  on  a  certain  farm,  to 
which  a  vebtlee  of  the  farm  binds  himself  by  a 
declaration  of  trust  to  apply  the  net  rents  of  the 
farm,  or  the  interest  on  the  purchase  price  if  it 
should  be  sold,  and  which  is  made  a  first  lien 
on  the  farm  in  case  of  a  sale  thereof,  is  not 
limited  to  support  on  the  farm,  where  there  is   and  only  purpose  of  its  insertion  was  to  protect 


5.  A  covenant  for  a  party-wall  expressly 
made  to  run  with  the  land,  will  not  be  held  in- 
valid for  lack  of  mutuality  because  it  appears 
to  have  been  executed  by  one  of  the  parties 
only,  who  is  defendant's  predecessor  in  title, 
where  it  recites  its  making  by  both,  and  there 
is  proof  that  a  wall  was  erected-  bv  the  other 
party  and  was  acquiesced  in,  and  that  convey- 
ances were  made  subject  to  the  agreement. 
Mott  V.  Oppenheimer,  185  N.  Y.  812, 

17:  40» 
Covenant  or  condition. 

6.  If  it  be  doubtful  whether  a  clause  in  a 
deed  be  a  covenant  or  a  condition,  the  courts 
will  incline  against  the  latter  construction. 
Woodruff  Y.  Woodruff  (N.  J.  Ch.)44N.  J.  Eq. 
(17  Stew.)  849,  1:  880 

7.  Where,  annexed  to  the  habendum  of  a 
deed  of  tmrgain  and  sale,  is  the  clause,  'pro- 
vided, nevertheless,  and  upon  the  following 
conditions,"  that  the  grantor,  if  he  survive  the 

grantee,  shall  have  the  right,  at  any  time  with- 
I  eighteen  months,  to  purchase  back  again  the 
property  at  a  valuation  of  disinterested  per- 
sons,— it  is  a  covenant,  and  not  a  condition, 

7d. 

8.  The  following  clause  in  a  deed,  •'Pro- 
vided always,  and  these  presents  are  upon  this 
express  condition,"  that  no  part  of  the  granted 
premises  shall  ever  be  used  or  occupied  as  a 
tavern, — ^will  be  construed  as  a  covenant  run- 
ning with  the  land,  and  not  as  a  condition  sub- 
sequent subjecting  the  estate  to  forfeiture, 
when  no  right  to  re-enter  is  reserved,  where  no 
such  interest  appears  to  have  existed  in  the 
grantors  as  demanded  or  made  important  the 
reservation  of  such  a  condition,  and  the  obvious 


nothing  in  the  declaration  to  show  that  intent. 
MeArthur  v,  Gordon,  126  N.  T.  597, 

12;  667 
2.  A  covenant  by  one  selling  a  business.that  I  Weil,  115N.  Y.  861, 

floe  Index  to  Notes  Preoedin^ • 


the  adjacent  propertv,  and  where  it  appears 
that  the  office  of  the  clause  is  simply  to  restrain 
the  generality  of  the  preceding  clause.    Post  v. 

6:  422 


22i 


COVENANT,  IL 


0.  A  coDdition  in  a  deed  that  the  land  shall 
not  be  used  or  occupied  as  a  tavern  will  be  con- 
strued as  a  restriction  created  for  the  benefit  of 
the  adjoining  property,  enforceable  as  a  cove- 
nant running  with  the  land,  and  not  as  being  a 
condition  subsequent,  imposed  for  the  person- 
al benefit  of  the  grantors  and  their  heirs.    Id. 

10.  In  deteniiining  whether  a  provision  in  a 
deed  is  to  be  construed  as  creating  a  condition 
subsequent,  or  a  covenant  against  the  grantor, 
regard  must  be  had  to  the  Intention  of  the  par- 
ties. Id, 
Implied  covenants. 

See  also  infra,'62\  Vendor  and  Puecha8eb,83. 

11.  At  common  law  a  covenant  of  seisin  is  not 
implied  in  a  deed  of  real  property  by  the  use 
of  the  operative  words  **  grant,  bargain,  sell, 
convey,  and  warrant."  Aihen  v.  Franklin, 
42  Minn.  91,  6:  360 

12.  No  implied  covenant  arises  out  of  a  re- 
<;ital  of  facts,  or  out  of  the  use  of  words  of 
conveyance,  in  a  quitclaim  deed,  in  the  ab- 
sence of  fraud  or  intentional  misrepresenta- 
tion, where  the  terras  of  the  deed  taken  to- 
gether show  that  the  instrument  is  in  its  essence 
a  quitclaim  with  no  warranty  intended  except 
as  against  the  grantors  and  their  own  acts. 
McDonough  v.  Martin^  88  Ga.  675,     18:  843 

18.  A  conveyance  of  lots  to  a  railway  com- 
pany, "for  railway  purposes,"  is  not  to  be  con- 
strued as  covenanting  that  the  street  on  which 
the  lots  abut,  to  the  centre  line  thereof,  may  be 
used  for  such  purposes  while  it  remains  a  street, 
so  as  to  interfere  with  any  easement  constitut- 
ing a  private  right  of  property  which  the  gran- 
tor may  have  therein,  appurtenant  to  other 
property  abutting  on  the  same  street.  Lamm 
V.  Chicago,  8t.  R  M.  db  0;  B,  Co.  45  Minn.  71, 

10:  268 
Am  to  incumbrances  and  taxes. 

14.  A  parol  agreement  under  which  a  tenant 
is  in  possession  of  land  is  an  incumbrance 
covered  by  a  covenant  "against  all  incum- 
brances whatever."  Edwards  v.  Clarke  83 
Mich.  246,  10:  659 

15.  Where  a  person  purchases  a  vacant  lot 
which  supports  the  half  of  the  wall  of  the 
building  erected  on  the  adjoining  lot,  and  such 
purchaser  is,  by  the  terms  of  a  previous  party- 
wall  agreement  entered  into  by  his  grantor, 
obliged  to  pay  a  part  of  the  costs  of  the  wall  in 
order  to  use  it,  such  agreement  and  wall  con 
stitute  an  incumbrance.  Burr  v.  Lamaster 
80  Neb.  688,  9:  637 

16.  A  covenant  against  incumbrances  covers 
incumbrances  unknown  to  the  purchaser,  as 
well  as  those  known.  Id, 

17.  A  full  covenant  deed  protects  the  grantee 
against  an  easement  which  is  open,  visible, 
and  well-known  at  the  time  of  the  conveyance, 
except  in  the  case  of  a  highway.  Huyck  v. 
Andrews,  113  N.  Y.  81,  3:  789 

18.  An  incumbrance,  within  the  terpis  of 
a  covenant  against  incumbrances,  includes 
*'  every  right  to  or  interest  in  the  land,  to  the 
diminution  of  the  value  of  the  land,  but  con- 
sistent with  the  passage  of  the  fee  by  the  con- 
veyance. "  Id. 

19.  A  contract  to  convey  land  free  and 
clear  from  all  incumbrances'  does  not  require 
the  vendor  to  pay  assessments  thereafter  made 
for  local  improvements  in  advance  of  the  exe- 
cution of  the  work,  as  such  a!>sessments,  al- 

See  Index  to  Notes  Preceding. 


though  incumbrances  In  a  strict  sense,  are  not 
incumbrances  coutemplated  by  the  contract.' 
Uotthdf  V.  StranaJian,  188  N.  Y.  845, 

80:  456 
20.  Sewer  and  street-grading  assessments  are 
not  within  the  terms  of  a  covenant  in  a  minine 
lease  obligating  the  lessee  to  pay  "all  United 
States,  state,  and  local  taxes,  duties,  and  im- 
posts "  on  the  property.  PetteboTie  v.  Smith, 
150  Pa.  118,  17:428 


II.  Bbeach;  Eittoroement  ;  Who  Liable. 

21.  A  covenant  against  incumbrances  is 
broken  at  the  instant  a  conveyance  is  made, 
by  an  outstanding  easement  of  any  kind. 
Huyek  v.  Aiidrem,  113  N.  Y.  81,        8:  789 

22.  The  covenant  of  seisin,  if  broken  at  all,  is 
broken  when  made,  and  becomes  a  nonassigna- 
ble chose  in  action  upon  which  no  one  can  sue 
but  the  grantee  or  his  personal  representative; 
and  his  right  of  action  thereon  is  not  barred 
by  a  prior  reconveyance  of  the  land.  Clement 
V.  JSational  Bank  ofButland,  61  Vt.  298, 

4:  486 
Eviction* 

28.  A  judgment  against  a  covenantee  in  pos- 
session upon  foreclosure  of  a  lien  created  prior 
to  the  covenant,  rendered  after  notice  to  Uie 
warrantor  to  appear  and  defend,  is  a  construc- 
tive eviction  giving  a  right  of  action  upon  the 
covenant.     Collier  v.  Coioger,  52  Ark.  '6'^2, 

6:  107 
24.  To  constitute  a  breach  of  a  covenant  for 
quiet  enjoyment  (or  warranty,  which  is  in  fact 
equivalent),  there  must  be  a  union  of  acts  of 
disturbance  and  lawful  title.  Barry  y,  Oviid 
126  111.  489,  8:  834 

25.  Testimony  of  a  person  that  he  '*  saw  evi- 
dence of  the  possession  of  the  third  party  in 
the  shape  of  a  derrick  and  tool-house  situated 
on  the  land,  operated  by  a  stone  company," 
where  it  does  not  show  whether  liie  stone  oom- 
pan  V  had  or  claimed  possession  of  1  acre  or  20, 
or  that  it  claimed  to  hold  under  lawful  title; 
and  testimony  of  the  vendee's  agent,  "that  he 
never  could  get  i>ossession,"  without  stating 
what  efforts  were  made;  where  it  does  not  ap- 
pear that  any  of  the  land  is  occupied  except 
by  the  derrick  and  tool-house,— is  not  suffi- 
cient to  show  a  breach  of  covenant  of  quiet  en- 
joyment of  a  tract  of  20  acres  of  land.  Id. 
Enforcement. 

26.  It  is  not  sufficient  for  the  enforcement 
in  equity  of  a  covenant  that  it  affects  the  use 
of  the  land  or  its  mode  of  enjoyment  in  a  col- 
lateral way,  but  it  must  relate  to  or  concern 
the  land  or  its  use.  Kettle  River  B.  Co. 
V.  Eastern B.  Co.  41  Minn.  461,  6:  111 

27.  Damages  to  a  tenant,  resulting  from  an 
injunction  obtained  without  sufficient  cause 
by  the  lessor,  which  prevented  him  from  cul- 
tivating the*  land,  maybe  recovered  in  an  ac- 
tion on  the  covenants  in  the  lease,  although 
there  may  be  a  remedy  on  the  injunction  bond. 
Hubble  V.  Cole,  88  Va.  236,         •        18:  81 1 

28.  No  dama^res  can  be  recovered  for  breach 
of  a  covenant  of  warranty  in  a  deed  given  in 
consideration  of  love  and  affection,  under  a 
statute  limiting  the  recovery  in  case  of  breach 
of  covenants  of  warranty  to  the  amount  of 
purchase  money  paid,  with  interest  thereon. 

*  McClure  ▼.  Melton,  84  S.  C.  877,       18:  728 
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^Who  may  enforce. 

29.  A  rendte  can  claim  the  benefit  of  no  cov- 
enants contained  in  the  deed  to  his  vendor  ex- 
cept such  as  attach  to  and  run  with  the  land, 
— namely,  for  quiet  enjoyment  and  warranty. 
Barry  v.  OaUd,  VM  111.  489,  8:  884 

30.  Where  a  man  who  has  made  a  deed  with 
covenants,  intending  that  an  undivided  part  of 
the  land  conveyed  should  be  held  merely  as 
security,  obtains  from  a  subsequent  grantee  a 
deed  of  such  undivided  part,  made,  at  his  re- 
quest, to  a  stranger  to  the  former  deeds,  the 
latter  deed  has  the  same  legal  effect  as  if  made 
by  the  original  grantor  himself;  and  the  ven- 
dee therein  is  not  entitled  to  the  benefit  of  any 
<sovenant8  contained  in  the  original  deed  by  the 
.grantor*  /rf. 
^Who  liable  or  bound* 

81.  An  action  for  reformation  of  a  deed 
«■  to  the  description  of  the  property,  as  well  as 
for  damages  for  breach  of  covenant  of  war- 
ranty, may  be  brought  against  the  remote 
grantor  who  conveyed  to  plaintiff's  grantor 
with  the  same  covenants  that  were  contained 
in  plaintiff's  deed.  Butler  v.  Barnes  (Conn.) 
«60  Conn.  170,  18:  878 

83.  A  grantor  is  personally  bound  by  cov- 
enants implied,  under  the  Missouri  statute,  bv 
the  use  of  the  words  "bargain  and  sale  and 
grant"  in  a  deed  assuming  to  convey  in  her 
own  right  and  as  guaidian,  where  she  had  no 
authority  to  make  the  conveyance.  Foote  v. 
ClOfrk,  102  Mo.  394,  11:  861 

33.  Covenants  relating  to  land  or  its  mode 
OT  use  or  enjoyment  may  be  enforced  against 
grantees  with  notice,  although  there  is  no  privi 
ty  of  estate,  and  although  they  are  not  such 
as,  in  strict  legal  contemplation,  run  with  the 
land.  Kettle  Biver  B.  Co.  v.  JUJasttrn  H.  Co- 
41  Minn.  461,  6:  111 

84.  Covenants  in  a  deed  of  submerged  land 
oetween  low-water  mark  and  an  established 
dock  line  are  binding  on  subsequent  grantees 
of  the  upland  from  the  same  grantor.  Miller 
V.  MeiuUn/iall,  43  Minn.  95,  8:  89 

35.  A  covenant  or  stipulation  inserted  in  a 
deed  poll  binds  the  grantee,  his  heirs  and  as- 
signs, where  it  relates  to  the  premises  con- 
veyed. Haffertyy.  Lee  (N.  J.  Err.  &  App.)  54 
X.  J.  L.  (25  Vroom)  580,  80:  681 


III.  RcmnNG  WITH  Land. 

36.  A  covenant  cannot  run  with  the  land,  in 
lue  technical  meaning  of  the  word,  unless  it 
<:an  run  with  it  at  law.  MidcUetown  v.  Neir- 
port  Hospital,  16  R  I.  819.  1:  191 

87.  Wl^ere  a  deed  is  made  by  a  town,  signed 
and  sealed  b^  the  town  cierK,  a  oona  oy  me 
grantee  running  to  the  town  treasurer,  to  secure 
certain  privileges  to  the  inhabitants  of  the  town, 
is  a  mere  personal  obligation,  and  not  a  cove- 
nant running  with  the  land.  Id. 

38.  A  covenant  b}' a  landowner  to  render  to 
another  one  eighth  of  the  mineral  raised  upon 
his  land,  in  consideration  of  the  latter's  cove- 
nant to  construct  a  level  for  the  purpose  of 
draining  the  land  and  thus  making  the  ore 
therein  available,  which  is  supplemented  by  a 
grant  to  the  latter  of  such  one  eighth  of  the  ore, 
runs  with  the  land.  Crawford  v.  Witherbee 
77  Wis,  419,  9:561 

L  R.  A.  Dio.  1« 


39.  An  agreement  by  an  adjoining  owner  to  pay 
tor  a  sbare  of  a  party^  wail  wnen  he  should 
have  occasion  to  w*e  it  does  not  run  with  the 
land,  and  does  not  bind  a  purchaser,  even  if  he 
has  notice  of  it.  Nalle  v.  Pctggi  (Tex .)  (Not  to 
be  Rep.)  1:  88 

But  see  next  case. 

40.  An  agreement  for  a  party-wall,  expressly 
declared  to  be  a  covenant  running  with  the 
land  and  to  bind  the  "heirs  and  assigns"  of 
the  parties,  must  be  held  to  run  with  the  land. 
MoU  V.  Oppenfieimer,  135  N.  Y.  312,  17:  409 

41.  Failure  to  refer  in  a  deed  to  a  covenant 
binding  a  grantor  to  pay  part  of  the  cost  of  a 
party-wall  on  which  he  has  commenced  to 
erect  a  building  will  not  relieve  the  grantee 
from  liability.  Id, 

42.  Privity  of  contract  alone  is  insufficient 
to  carry  to  subsequent  owners  of  the  property 
the  benefit  of  a  covenant  of  warranty  or  of 
quiet  enjovnient.  Mygatt  v.  Coe,  124  N.  Y. 
212,  "  11:  646 

43.  Privity  of  estate,  within  the  meaning 
of  the  feudal  law — mutuality — need  not  exist 
between  covenantor  and  covenantee  or  his  suc- 
cessors in  interest,  to  carry  a  covenant  of  war- 
ranty to  subsequent  grantees;  but  unless  there 
is  either  mutuality  or  succession  of  interest 
this  covenant  will  not  run    with  the  land. 

Id, 

44.  Covenants  of  warranty  and  of  quiet  en- 
joyment, entered  into  jointly  by  the  owner  of 
the  fee  and  her  husband,  who  is  a  stranger  to 
the  title,  do  not  run  with  the  land  as  against 
bim,  and  are  not  available  against  him  in  favor 
of  a  subsequent  grantee  who  holds  no  assign- 
ment of  the  cause  of  action  arising  from  the 
breach.  Id, 

45.  A  remote  grantee  connected  with  tbe  im- 
mediate grantee  by  an  unbroken  chain  of  war- 
ranty de^s  has  all  tbe  rights  of  the  latter  to 
sue  the  original  grantor  for  the  removal  from 
tiie  real  estate  of  a  barn  which  passed  under 
the  original  deed.  Leoiuprd  v.  CUnigli,  188  N. 
Y.  292,  16:  806 

46.  A  purchaser  of  lands  at  a  judicial  sale, 
although  receiving  no  covenants  of  warranty, 
may  maintain  an  action  upon  the  covenants  in 
the  deed  to  the  person  for  whose  liability  the 
property  was  sold,  in  case  of  an  eviction  by 
title  paramount.     Thomas  v.  Bland,  91  Kv.  1, 

11:  840 

47.  A  covenant  by  a  landowner,  agreeing 
that  the  products  of  his  land  shall  be  transport- 
ed to  market  exclusively  over  the  line  of  a  par- 
ticular railroad,  is  not  a  real  covenant  running 
with  the  land.  Kettle  Biver  B,  Co.  y.  Eastern 
B.  Go.  41  3Iinn.  461,  6:  111 

48.  A  stipulation  in  a  deed  of  land  to  a  rail- 
road company,  that  the  company  shall  con- 
struct and  maintain  a  fence  along  its  right  of 
wav  where  land  is  used  solely  for  pasturage 
and  enclosed  on  the  other  side,  so  long  as  it 
is  used  exclusively  for  pastunige.is  not  a  cove- 
nant running  with  the  land,  and  cannot  be  en- 
forced by  a  subsequent  owner  of  such  land. 
Gutr,  0.  dS.  F.  B.  Co.  V.  Smithy  72 Tex.  122. 

8:  881 
As  to  water-rirfitg. 

49.  A  covenant  by  and  between  owners  of 
adjacent  lands,  as  to  the  use  and  enjoyment  by 
the  respective  parties  of  the  waters  of  a  stream 
to  which  they  are  severally  entitled,  made  for 
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the  mutual  benefit  of  themselyes,  their  heirs 
and  grantees,  runs  with  the  land  and  binds  not 
only  the  contracting  parties,  but  also  their 
heirs  and  grantees,  although  in  subse<^uent 
deeds  of  the  respective  premises  no  mention  is 
made  of  such  covenant  or  of  the  rights  accru- 
ing therefrom.    Horn  v.  MxUer,  V^  Pa.  640, 

9:  810 

50.  Where  the  right  to  the  use  of  the  waters 
of  a  stream  Is  fixed  by  a  covenant  between  the 
riparian  owners,  made  for  the  benefit  of  their 
respective  heirs  or  grantees,  the  fact  that  a 
subsequent  grantee  is  the  grantee  of  a  part  only 
of  the  lands  of  one  of  the  parties  to  which  the 
covenant  is  applied  does  not  impair  his  rights 
under  the  covenant  as  a  ripariAu  owner.    Id. 

61.  Where  a  water-right  which  is  appurte- 
nant to  land  on  the  east  side  of  a  river,  is  uou^nt 
in  common  by  owners  of  land  on  the  west  side 
and  is  severed,  each  owner  bein^  assigned  his 
due  proportion  of  the  water  n|^ht,  and  each 
agreeing  to  use  such  i)ortion  for  his  own  benefit 
on  the  west  side,  no  party  conveying  to  any 
other  any  interest  in  his  several  and  independent 
estate  in  land  on  the  west  side,  the  covenant 
for  use  of  the  water  is  not  a  covenant  running 
with  the  land  on  the  west  side.  Lawrence  v. 
WhUney,  116  N.  Y.  410,  6:  417 

52.  An  agreement  between  lotowners  on  the 
west  side  and  owning  to  the  thread  of  a  stream, 
to  share  the  water  power  appurtenant  to  lots 
on  the  east  side  bought  by  them  in  common 
nraong  themselves  in  certain  proportions,  to  be 
used  on  the  west-side  lots,  no  one  conveying  to 
any  other  any  interest  in  his  independent  estate 
in  the  west-side  lots,  although  binding  as  a 
personal  covenant  upon  any  of  such  owners 
who  may  subsequently  purchase  lots  on  the 
east  side  of  the  stream,  to  share  the  water- 
power  thus  acquired  with  the  other  west-side 
owners,  yet,  not  being  a  covenant  running  with 
the  land,  does  not  bind  their  grantees  of  east- 
side  lots,  who  were  not  parties  and  did  not  pur- 
chase subject  to  the  agreement,  or  strip  the 
east-side  lots  of  their  natural  water-right.  Id. 

53.  A  covenant  for  the  mere  use  of  water  as 
an  easement  is  not  a  covenant  running  with 
the  land,  where  the  land  is  not  at  the  same 
time  granted  or  conveyed.  Id. 


COW-CATCHER. 

Necessity  of,  on  Train,  see  Master  and  S«e- 
VANT,  66. 


CREDIBILITY. 

Of  Witness,  see  Witnesses,  81,  82. 
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Fraud  in  Obtaining,  see  Fraud  and  Fraudu- 
lent Conveyances,  11. 


CREDITORS'  BILL. 

1.  If  an  equitable  attachment  of  a  debtor's 
property  is  prohibited  by  statute,  the  property 

See  Index  to  Notes  Preoedingw 


cannot  be  reached  in  equity  and  the  statute 
avoided  merely  by  a  change  in  the  form  of 
proceedings.  Venal^le  v.  Riekenberg,  152  Mass. 
64,  8:  68S 

2.  A  suit  in  equity  to  reach  and  apply 
property  to  the  pajment  of  a  debt  cannot  be 
maintamed,  either  under  the  general  equity  ju- 
risdiiHion,  or  under  a  statute  which  permits 
such  suit  in  case  the  property  "cannot  be  come 
at  to  be  attached  or  taken  on  execution  in  a 
suit  at  law,"  where  the  property  is  in  its  nature 
attachable  by  trustee  process,  but  cannot  be 
attached  in  the  particular  case  because  of  a 
statute  prohibiting  the  collecting  of  that  par- 
ticular kind  of  aebt  attachment,  "either  br 
trustee  process  or  otherwise."   *  la. 

On  wlukt  claims  based. 

8.  A  tax  is  a  debt  for  which  a  creditors^ 
bill  may  be  brought  in  a  proper  case.  State 
V.  Qe<yrgia  Go.  112  N.  C.  84.  19:  485^ 

See  also  Taxes,  168,  164. 

4.  A  person  whose  judgment  against  a  corpo- 
ration was  obtained  m  a  United  States  court  is 
entitled  to  pursue  a  remedy  given  by  the  stat- 
utes of  the  State  in  which  such  court  is  situ- 
ated,  by  which  the  property  of  the  corporatioi^ 
may  be  sequestrated  and  equally  distributed 
among  creditors,  the  same  as  though  his  judg- 
ment was  obtained  in  a  State  court.  BcUlin 
V.  J:  dk  E,  B,  Friend  Lace  Importing  (Jo.  78 
Wis.  404,  10:  748 

6.  A  creditors*  bill  cannot  be  based  upon  a 
judgment  for  money  only,  in  an  action  in 
which  jurisdiction  was  obtained  only  by  at- 
tachment of  the  property  of  an  absconding 
debtor,  since  under  N.  Y.  Code  Civ.  Proc. 
§  707,  such  Judgment  can  be  enforced  only 
against  the  attached  property.  *  Capital  City 
Bank  v.  Parent,  134  K.  Y.  537,  18:  84a 
To  reach  what. 

6.  Mass.  Stat.  1851,  chap.  206  (Pub.  Stat, 
chap.  151,  §  2,  cl.  8),  giving  a  remedy  in  equity 
to  reach  and  apply,* in  payment  of  debts,  "any 
property,  right,  title,  or  interest,  legal  or  equi- 
table/' of  the  debtor,  does  not  cover  choses  ia 
action  which,  from  their  nature,  cannot  be  as- 
signed by  the  debtor.  Pettibone  v.  ToledOt  C.  db 
St.  L.  R.  Go.  148  Mass.  411,  1:  787 

7.  An  executory  mutual  obligation  created 
by  an  agreement  by  railroad  bondholders  to* 
lend  the  company  money,  for  which  they  are 
to  receive  additional  bonds,  is  not  a  debt  due 
the  company,  which,  under  the  general  equity 
power,  or  under  the  Massachusetts  statutes,  caa 
be  reached  by  creditors  of  the  company.    Id. 

8.  Letters  patent  ma^^  be  sold  and  trans- 
feiTed  by  a  court  of  equity  through  its  master 
for  the  benefit  of  creditors  of  their  owner, 
under  Mass.  Stat.  1884,  chap.  285,  even  al- 
though he  is  a  nonresident  of  tlie  state,  if  the 
court  has  acquired  jurisdiction  which  will 
enable  it  to  bind  liim  with  a  personal  judgment. 
Wilion  V.  Martin-  Wilson  Automatic  F.  A.  Co, 
151  Mass.  515,  8:  dO» 

9.  A  judgment  creditor  may  have  relief  in 
equity  against  an  alleged  fraudulent  debtor  wha 
has  either  fraudulently  conveyed  his  property, 
or  who  possesses  only  an  equitable  interest 
therein:  and  in  either  case  a  return  of  nuUa 
bona  is  conclusive  evidence  that  the  debtor  has 
no  other  property  liable  to  execution.  FeeA' 
heimer  v.  Hollander,  6  Mackey,  512,     1:  868^ 
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Esdiausting^  lefiral  remedy. 

bee  also  nupra,  9. 

10.  It  is  not  necessary  in  order  to  maintain  a 
creditors'  bill,  that  the  creditor  should  pve  a 
bond  of  indemnity  to  the  marshal,  or  risk  the 
danger  of  litigation  with  those  who  claim  title 
under  an  assign  men  t  from  the  debtor.  A  return 
of  nulla  bona  sufficiently  shows  that  he  has  ex- 
hausted aU  reasonable  legal  remedy.  Ml. 

11.  A  sherifi^s  return  that  taxes  are  uncol- 
lectible is  sufficient  foundation  for  a  creditors' 
bUl  to  coUect  the  taxes,  under  a  statute  which 
gives  a  tax  list  the  force  of  a  judgment  and 
execution,  where  a  debtor  has  removed  prop- 
erty from  the  state  to  evade  taxes.  State  v. 
Gecn^fia  Go.  112  N.  C.  84,  19;  486 
Conenrrent  Biiito;  consolidation. 

12.  In  a  creditors'  bill  a  decree  for  an  account 
of  outstanding  debts  suspends  all  other  pend- 
ing creditors*  suits,  but  not  a  pending  action  at 
law,  the  judgment  in  which,  when  obtained, 
will  be  entitled  to  share  in  the  benefit  of  the 
decree.     Paxton  v.  Bieh,  85  Ya.  878,   1:  689 

18.  The  seizure  by  the  court  of  the  debtor's 
property  and  the  appointment  of  a  receiver 
for  It  in  a  judgment  creditor's  suit  presents  no 
obstacle  to  the  obtaining  of  liens  upon  such 
propertv  by  other  creditors  who  file  similar 
bills.  By  filing  such  bills,  creditors  will  ob- 
tain priority  over  those  whose  claims  have  not 
been  reduced  to  judgment,  and  among  them- 
selves in  the  order  of  the  filing  of  their  respec- 
tive bills.  BiiueU  v.  Ghicago  7}ru»t  A  8av. 
Bank,  189  lU.  588,  17:  846 

14.  A  decree  granting  the  relief  asked  in  a 
jud^ent  creditor's  bill,  by  establishing  a  lien 
In  his  favor  on  the  assets  m  the  hands  of  a  re- 
ceiver, cannot  be  sustained  in  the  absence  of 
evidence  showing  the  issuance  of  an  execution 
and  its  return  unsatisfied;  and  absence  of  such 
proof  is  not  remedied  by  the  fact  that  the  bill 
was  consolidated  with  that  of  another  creditor 
who  furnished  such  proof  in  reference  to  his 
claim.  Id, 

15.  The  consolidation  of  two  creditors'  bills  is 
proper  where  each  is  seeking  to  obtain  a  first 
Uen  en  the  property  of  the  same  judgment 
debtor,  the  one  filing  the  second  bill  relying  for 
success  upon  lack  of  good  faith  in  the  former 
bOl  and  the  judgment  on  which  it  was  fomd- 
ed;  and  it  is  immaterial  that  the  parties  de- 
fendant to  the  two  bills  are  not  identical,  beinr 

.the  judgment  debtor  only  in  the  first  bill,  and 
such  debtor  and  the  rival  claimant  in  the  sec- 
ond. Id. 


CREMATING  FURNACE. 

Contract  of  Village  for,  see  Munioipal  Cor- 

POBATIONS,  91. 
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I.   CbIHIKAL  LlABILlTT. 

n.  Paocbdubb. 

a.  In  OenercU. 

b.  Pleading;  Motions. 

c.  Goncurrent  Proceedings. 

d.  Former  Jeopardy. 

See  Index  to  Notes  Preceding*. 


Ill   Sentbnob  A2sn>  Imfbisonmbnt. 

a.  In  General. 

b.  Gruel  and  UhusiuU  Punishment, 

c.  Place  of  Imprisonment. 

d.  Time  of  Imprisonment. 

e.  Parole;  Gonditional  Pardon. 

For  Abduction  of  Criminal,  see  Abduction. 

Venue  of  Criminal  Cases,  see  Action  or 
Suit,  163-165. 

Locality  of  Crime,  see  Bigamy,  1,  2,  17-22. 

Appeal  in  Criminal  Case,  see  Appbal  and 
Errob,  16,  17. 

Record  of  Conviction,  see  Appbal  and  Er- 
ror, 73,  74. 

Dismissal  of  Case  on  Appeal,  see  Appeal 
and  Ebror,  112-114. 

Presumptions  on  Appeal,  see  Appeal  and 
Error,  142-146. 

Raising  Question  of  Jurisdiction  on  Appeal 
for  the  First  Time,  see  Appbal  and  Er- 
ror, 196. 

Review  of  Decision  as  to  Jury,  see  Appeal 
AND  Error,  164-170. 

Estoppel  as  to  Question  on  Appeal,  see  Ap- 
peal AND  Error,  179, 182,  188. 

Questions  as  Raised  on  Appeal,  see  Appeal 
AND  Errob,  208-211. 

Setting  Aside  Conviction  of  Insane  Person, 
see  Apfsal  and  Ebror,  285. 

Certiorari  in  Criminal  Case,  see  Certiorari, 
5. 

Constitutional  Provisions  as  to  Criminal  Tri- 
als, see  Constitutional  Law,  14;  Tbial, 
1,  2,  8-13. 

Jurisdiction  of  State  Courts  as  to,  see  Courts, 
17-22,  88-91. 

For  Federal  Jurisdiction  over  Crimes,  see 
Courts,  147. 

Use  of  Depositions  on  Trial,  see  Deposi- 
tions, 7. 

For  Conviction  as  Evidence,  see  Evidence, 
303-305. 

For  Evidence  in  Criminal  Cases  Generally, 
see  Evidence. 

As  to  Declarations  or  Acts  of  Defendant,  see 
EviDBNCE,  564-566. 

As  to  Furnishing  Evidence  against  Self,  see 
infra,  16;  Discovery  and  Inspection,  1; 
Evidence,  566;  Witnesses,  57-60. 

Evidence  of  Other  Crimes,  see  Evidence, 
768-768. 

Sufficiency  of  Proof  in  Criminal  Cases,  see 
EviDENCB,  874-892,  904-907. 

For  Failure  to  Build  Sidewall^  as  an  Offense, 
see  Highways,  85. 

As  to  Insane  Persons,  see  also  Homicide,  5. 
As  to  Insurance  in  Foreign  Company,  see  In- 
surance, 9. 

Removal  of  Criminal  Case,  see  Removal  of 
Causes,  6. 

For  Public  Trial,  see  Trial,  1,  2. 
Jury  Trial  in  Criminal  Case,  see  Trial,  8- 
13. 

Jury  as  Judges  of  Law,  see  Trial,  100,  101, 
'255. 

Question  for  Jury  as  to  Intent,  see  Trial, 

141, 142. 
Instruction  to  Jury  in  Criminal  Cases,  see 

^  Trial,  817-329. 
As  to  Illegal  Registration,  see  Votbrs  and 
Elections,  28, 122. 
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As  to  Acts  of  Warehousemen,  see  Wabe- 
HOUSEMKN,  13-15. 

Cross-Examination  of  Defeudaut,  see  Wit- 
nesses, 56-65. 


I.  Criminal  Liability. 

1.  Where  the  criminal  liability  arises  from  the 
net  of  another,  the  act  done  must  be  in  f  urther- 
ftnce  of  a  common  design  or  in  prosecution  of 
a  common  purpose  for  which  the  parties  were 
combined.     Butler  v.  People,  125  111.  tt41, 

1:  Sll 

2.  Purely  statutory  offenses  cannot  be  es- 
tablished by  implication.  People  v.  Phpfe, 
13t$N.  Y.  554,  19:  141 
Intent* 

3.  Whether  a  criminal  intent  or  a  guiliy 
knowledge  is  a  necessary  ingredient  of  a  stat- 
utory offense  is  a  matter  of  construction. 
Com,  Allegheny  County,  v.  Weiss,  189  Pa.  247, 

11:  530 

4.  There  is  a  sufficient  criminal  intent  to 
sustain  a  conviction  of  one  wfio  compels  an- 
other through  fear  of  death  to  make  an  actual 
attempt  to  commit  a  crime,  although  the  lat- 
ter acts  solely  under  compulsion.  State  v. 
Dowell,  106  N.  C.  722,  8:  897 
Irresponsibility. 

See  also  Homicide,  8. 

5.  Reasonable  ground  to  doubt  the  sanity 
of  a  person  about  to  be  tried  for  felony  must 
appear  before  the  court  wilt  impanel  a  jury  to 
inquire  as  to  his  sanity;  and  the  court  may  in- 
spect and  examine  him,  consider  his  action  and 
demeanor,  read  affidavits,  and  inquire  of  phy- 
sicians and  others  touching  his  condition. 
State  V.  Harrison,  36  W.  Va.  729.     18:  S24 

6.  A  person  partially  insane  is  responsible 
for  a  criminal  act,  if  at  the  time  he  knows 
right  from  wrong  and  knows  the  nature  and 
character  of  the  act  and  its  consequences, 
knows  that  it  is  wrong,  hurtful  to  another, and 
deserves  punishment  Id. 

7.  Mere  irresistible  impulse  to  do  an  act 
will  not  exempt  a  person  from  criminal  re- 
sponsibility therefor  Id. 

8.  Lunacy  or  insanity, to  take  away  account- 
ability, must  be  of  such  degree  as  to  obliterate 
the  sense  of  right  and  wrong  as  to  the  particu- 
lar act  done.    Hornish  v.  People,  142  111.  620, 

18:  S87 

9.  One  who  is  intoxicated  to  the  extent  of 
being  deprived  of  the  mental  capacity  to  delib- 
erate or  premeditate  cannot  commit  a  crime  of 
which  the  statute  makes  premeditation  an  es- 
sential element,  if  he  had  formed  no  purpose  to 
commit  the  crime  prior  to  the  time  he  became 
so  intoxicated.  Hence  upon  the  trial  of  a  person 
charged  with  having  committed  murder  in  the 
first  degree,  of  which  premeditation  is  an  es 
sential  element,  the  fact  that  the  accused  was 
drunk  at  the  time  be  committed  the  crime  may 
be  considered  for  the  purpose  of  determining 
whether  or  not  there  was  premeditation.  Asz 
man  v.  State,  123  Ind.  347,  8:  88 
Attempts;  solicitation. 

10.  Attempts  which,  if  successful,  would 
have  resulted  in  an  indictable  offense,  are  in- 
dictable.    Com.  V.  Tolman,  149  Mass.  229, 

8:  747 
See  Index  to  Note*  Preeedin|f« 


11.  Soliciting  auotlicr  u>  commit  a  felony  is 
a  crime  dii^tinct  from  that  of  attempting  to 
commit  the  felonv.  Stale  v.  Bowers^  35  8.  0. 
262.  '       '  16:  199 

12.  An  attempt  to  commit  felony  is  made 
by  soliciting  a  person  to  set  fire  to  the  dwell- 
ing-house of  another,  and  giving  him  matches 
for  that  purpose,  besides  of^ring  him  a  reward, 
although  the  matches  are  not  used  for  that 
purpose  and  the  offer  was  rejected.  Id. 


11.  Proceduke. 

a.  In  General. 

13.  Constitutional  provisions  and  forms  of 
proceedings  relating  to  crimes  denounced  by 
the  public  criminal  statutes  of  the  State  do  not 
appfy  to  violations  of  mere  municipal  ordi- 
nances, save  to  a  very  qualified  extent.  Stats 
V.  Boneily^i  La.  Ann.  lllO,  10:  60 

14.  A  crime  is  infamous  within  the  meaning  of 
a  constitutional  provision  that  no  person  shall 
be  held  to  answer  for  such  crimes  unless  om 
presentment  of  a  grand  jury,  if  conviction 
will  result  in  an  imprisonment  for  at  least  a 
year,  which  may  in  the  discretion  of  the  court 
oe  in  the  state  prison.     Be  Butler,  84  Me-  25, 

17:  764 

15.  It  is  the  mandatory  duty  of  a  recorder, 
before  whom  complaints  of  murder  are  lodged, 
to  proceed  to  the  investigation  thereof,  unless 
the  grand  jury  discharges  the  accused,  or  the 
State  discontinues  the  prosecution  before  him. 
StatCy  Matrangar,  v.  Bringier,  42  La.  Ann. 
1091,  10:  187 
Forcible  examination. 

16.  The  admission  of  testimony  as  to  marks 
and  scars  found  upon  the  person  of  a  defendant 
in  a  criminal  prosecution,  during  a  forcible  ex- 
amination of  him  with  a  view  to  ascertaining 
his  identity  for  the  purpose  of  arresting  him.  is 
not  prohibited  by  a  constitutional  provision 
that  no  person  in  any  criminal  prosecution  shall 
be  compelled  to  testify  against  himself. 
O'Bi-ien  v.  State,  125  Ind.  38,  9:  823 
See  also  Discovert  and  Insprction,  1;  Evi- 
dence, 5«6:  Witnesses,  57-60. 

Preliminary  examination. 

17.  The  rule  that  the  accused  is  entitled  to 
tlie  benefit  of  any  doubt  does  not  ^^ply  iu 
preliminary  examinations.  Marks  v.  ,*yullir<in 
(Utah)  «0:  590 
Commitment. 

18.  In  a  state  where  the  use  of  jails  for  I  hi  led 
States  prisoners  is  permitted,  whenever  a  pris- 
oner is  committed  to  jail  a  copy  of  the  writ  ol 
commitment,  showing  the  grounds  therefor 
should  be  left  with  the  jailer,  whether  the 
commitment  is  pending  examination,  or  for 
trial,  or  after  conviction.  Erwin  v.  rin'ted 
States  (D.  C.  S.  D.  Ga.)  37  Fed.  Rep.  470 

2:  S29 

b.  Pleading;  Motions, 

19  A  verified  plea  in  abatement  is  the  only 
mode  of  raising  the  question  that  an  informa- 
tion cannot  be  filed  while  the  grand  jury  is  m 
session.    Hobbs  v.  State,  188  Ind.  404. 

18:  774 

20.  The  privilege  of  a  person  surrendered  in 
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iDterstato  extradition  proceedings,  as  to  trial 
for  a  different  offense,  is  not  waived  bj  failure 
to  plead  it  in  abatement  of  the  indictment  for 
such  different  crime,  nor  by  entering  a  plea  of 
not  guilty  thereto,  when  before  the  trial  he  as- 
serts his  privilege  and  objects  to  the  trial  on 
that  ground.  Ex  parte  Mc Knight,  48  Ohio 
St.  588,  14:  128 

[But  as  to  Existence  of  Such  Privilege,  see 
Extradition.] 

21.  A  motion  asking  the  court  to  direct  an 
acquittal  in  a  criminal  case  on  account  of  the 
failure  of  proof  on  the  part  of  the  State,  unless 
ladi  tiilure  is  a  total  one,  must  specify  where- 
in it  is  claimed  such  proof  fails.  8taU  t.  Tarn- 
Ur,  19  Or.  528.  »:  868 

22.  Duplicity  in  an  information,  which 
amounts  only  to  surplu^a^e,  is  not  ground  for 
motion  in  arrest.  State  v.  Armstrong,  106 
Mo.  395,  18:  419 

23.  An  arrest  of  judgment  can  be  only  for  a 
defect  appearing  upon  the  face  of  the  record. 
Ou  motion  therefor,  knowledge  derived  from 
the  evidence  cannot  be  considered.  State  v. 
Eaves,  106  K.  C.  752,  8:  S59 


c.  Concurrent  Praeeedingu 

24.  Tlie  fact  that  a  prosecution  is  pending  in 
another  court  for  an  offense  against  the  stat- 
utes of  the  State  does  not  deprive  a  munici- 
pal court  of  jurisdiction  to  try  the  offender  for 
the  same  act  as  an  offense  against  a  municipal 
ordinance.  Andereon  y.  (yDannell,  29  8.  C. 
3o5,  1:  68S 

25.  The  fact  that  the  grand  jury  Is  investigat- 
ing a  charge  of  myrder  against  accused  in 
custody  without  the  benefit  of  bail  is  no  justi- 
fication for  a  recorder  to  decline  to  fix  and 
examine  the  complaint  before  him.  Such  in- 
vestigation does  not  suspend  the  pending 
prosecution  before  tlie  recorder.  State,  Mat- 
rangar,  v.  Bringier,  42  La.  Ann.  1091, 

10:  187 

d.  Fbrmer  Jeopardy, 

26.  Jeopardy  is  the  peril  In  which  a  defend- 
ant is  put  when  he  is  regularly  charged  witli  a 
crime  before  a  tribunal  properly  organized  and 
competent  to  try  him.  Oifm,  v,  Fittpatriek 
121  Pa.  109.  1:  451 

27.  The  plea  of  former  jeopardy  cannot  pre- 
vafl  where  a  judgment  of  conviction  Is  set  aside 
on  the  application  of  the  convict  because  he 
has  been  denied  a  public  trial.  People  v.  Mur- 
ray, 89  Mich.  276,  14:  809 

^.  That  an  acquittal  was  procured  by  bribery 
if  the  prosecuting  attorney  will  not  destroy 
the  effect  of  a  plea  of  former  jeopardy,  where 
the  state  was  a  party  to  the  former  prosecu- 
tion and  was  represented  throu^out  by  its 
proper  officer,  while  the  proceedings  up  to  and 
including  the  submission  were  regular.  8hid- 
tier  V.  State^  129  Ind.  523,  16:  285 

29.  A  conviction  for  selling  liquor  on  Sun- 
day is  not  a  bar  to  an  indictment  for  selling 
liquor  without  a  license.     Arrington  v.  iJom 
87  Vn.  96,  10:  842 

30.  Robbing  different  individual  passengers 
See  Index  to  Notes  Preceding^. 


on  a  stage  at  the  same  time  and  in  rapid  suc- 
cesfflon  constitutes  a  distinct  offense  for  each 
individual;  and  a  conviction  for  robbing  one 
IB  no  bar  to  a  prosecution  for  robbing  others. 
Be  Allieon,  13  Colo.  525,  10:  790 

31.  An  acquittal  of  the  crime  of  libel  in  tlie 
use  of  certain  words  contained  in  a  published 
article  will  bar  a  subsequent  prosecution  for 
libel  in  using  other  words  contained  in  the 
same  article  published  at  the  same  time  and  In 
the  same  newspaper.  People  v.  Step/iens,  79 
c:al.  428.  4:  845 
Dischsbrg^e  of  Jury. 

32.  Since  in  a  capital  case  the  court  cannot 
discharge  the  jury  without  the  consent  of  the 
defendant,  unless  an  absolute  necessity  re- 
quires it,  the  discharge  of  the  jury  in  such 
case  on  the  last  day  of  the  term,  which  the 
court  had  power  to  extend,  after  they  have 
for  five  days  failed  to  agree  upon  a  verdict, 
made  against  the  objection  of  the  defendant, 
bars  another  trial  for  the  same  offense,  Com. 
V.  Fitzpatnck,  121  Pa.  109,  1:  451 

83.  Discharge  of  a  jury  after  one  day's  delib- 
eration, because  the  court  was  satisfied  that 
agreement  was  impossible,  is  not  a  bar  to  an- 
other trial,  under  the  Colorado  Constitution^ 
which  provides  that  "if  the  jury  disagree  .  .  . 
the  accused  shall  not  be  deemed  to  have  been 
in  jeopardy."    Be  AUUon,  13  Colo,  o^, 

10:  790 


IIL  SB2rr£N0B  and  Imprisonment. 
a.  In  General. 

34.  The  Legislature  hjis  power  to  change 
the  manner  of  inflicting  the  penalty  of  death. 
People,  Kemmler,  v.  Dureton,  119  N.  Y.  569, 

7:  715 

35.  A  statute  diminishing  the  decree  of 
punishment  for  an  offense,  but  making  no  al- 
teration in  the  kind  of  punishment,  must  gov- 
ern in  thereafter  imposing  punishment  for  an 
offense  committed  prior  to  its  passage.  8taU 
V.  Cooler,  30  S.  C.  105,  3:  181 

36.  The  city  of  New  Orleans,  even  prior  to 
Act  41,  1890,  possessed  power  to  enforx^e  her 
ordinances  by  fines  and  by  imprisonment  in 
default  of  payment,  within  the  limits  fixed  by 
law;  and  when  the  penalty  defined  in  an  ordi- 
nance is  within  said  limits,  the  recorders  of 
the  city  are  bound  to  observe  the  same,  and 
can  neither  extend  nor  diminish  them.  State 
V.  Boneil,  42  La.  Ann.  1110,  10:  60 

37.  A  plea  of  guilty  to  an  information 
charging  larceny,  under  a  general  statute,  in 
one  count,  and  horse  stealing  in  another,  ap- 
plies to  both  counts  and  authorizes  sentence 
for  horse  stealing.  People  v.  Morris,  80  Mich. 
634,  8:  685 

38.  The  con8()lidation,upon  the  motion  <if  the 
defendants,  of  several  indictments  for  different 
offenses,  for  the  purpose  of  trial  only,  does  not 
make  it  improper  ror  the  court  to  pass  a  sep- 
arate sentence  for  each  conviction.  Parker  v. 
People,  18  Colo.  155.  4:  808 

b.  Cruel  and    Dnustial  Punishment, 

39.  Whether  the  use  of  electricity  as  an 
agency  of  producing  death  constitutes  a  more 
humane  method  of  executing  the  judgment  of 
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the  court  si  capital  caaeg  than  faaDging  is  a 
question  for  the  determinatioa  of  the  Legisla- 
ture. The  determination  oi  that  question  in 
the  affirmatiye,  after  careful  delili^ration,  is 
eonclusiye  upon  the  courts;  and  such  method 
cannot,  therefore,  be  declared  a  violation  of  the 
constitutional  provision  against  cruel  and  un- 
usual punishment.  People^  Kemmlerf  y.  IHir- 
ston,  11»N.  Y.  669,  7:  715 

40.  The  constitutional  provision  against  cruel 
and  unusual  punishments  is  not  violated  by 
a  statute  authorizing  imprisonment  from 
two  to  ten  years  and  a  fine  not  exceeding 
$3,000  for  conspiracy  to  do  an  unlawful  act 
in  the  night-time,  or  to  do  such  act  while 
wearing  white  caps,  masks,  or  other  disguises. 
Hobbs  V.  State,  188  Ind.  404,  18:  774 

41.  A  minimum  punishment  of  three  years 
for  horse  stealing,  except  in  cases  of  the  first 
offense,  when  it  may  be  only  two  years,  with 
a  maximum  of  fifteen  years,  is  not  cruel  or 
unusual  punishment,  although  the  punishment 
must  be  greater  for  this  crime  than  it  may  be 
for  homicide.  People  v.  Morris ,  80  Mich. 
634,  8:  686 

42.  To  chain  a  prisoner  by  the  neck  with  a 
trace-Cham  and  padlock  so  that  be  can  neither 
lie  down  nor  sit  down,  and  leave  him  so  chained 
in  darkness  for  several  hours  of  the  night,  is 
cruel  and  unusual  punishment  which  it  is  the 
duty  of  the  court  to  prevent.  Be  Birdsong  (C. 
C.  ».  D.  Ga.)  39  Fed.  Rep.  599,  4:  628 

c.  Place  of  Imprieonment. 

48.  A  convict  may  be  sentenced  to  a  prison 
located  beyond  the  state,  when  it  is  authorized 
and  required  by  statute.  McKinney  v.  StnU, 
3  Wyo.  719.  16:  710 

44.  Imprisonment  in  tlie  penitentiary  of  a 
sister  state,  under  contract  between  the 
states,  does  not  violate  the  Constitution  of  tlie 
United  States.  Kingen  v.  KeUey,  3  Wvo. 
566,  16:  177 
Chanffe. 

45.  CImnging  tlic  mittimus  after  sentence 
of  a  prisoner,  to  conform  to  a  change  in  the  lo- 
cation of  the  state  penitentiary,  does  not  change 
or  modify  the  judgment  of  conviction,  but  may 
be  done  at  a  subsequent  term  of  court.        Id. 

d.  Time  of  Imprisonment, 

46 .  The  time  of  absence  from  jail  of  one  who, 
having  been  committed  under  an  alternative 
judgment  that  he  pay  a  fine  or  be  imprisoned 
a  certain  number  of  days,  secures  his  release 
through  the  unauthorized  act  of  the  sheriff, 
cannot  be  considered  as  having  been  spent  in 
jail  in  satisfaction  of  the  judgment.    Rb  parte 

Vance,  90  Cal.  208,  18:  674 

47.  A  sentence  of  not  less  than  two  nor 
more  than  four  years,  in  the  discretion  of  the 
board  of  control  of  prisons,  may  be  good  for 
two  years,  although  void  as  far  as  it  attempts 
to  give  discretion  to  the  board.  People  v.  Cttm- 
mings,  88  Mich.  249,  14:  886 

e.  Parole;  Conditional  Pardon. 

See  also  Contempt,  28;  Pardon,  1,  2. 

48.  A  statute  authorizing  a  parole  or  condi. 
tional  release  by  the  board    of   control    Of 

See  Index  to  Note*  Preeedloy • 


prisons,  of  a  prisoner  who  Is  sentenced  for  an 
indefinite  term,  whereby  he  remains  in  the 
legal  custody  of  the  board,  although  outside 
the  prison  and  subject  to  be  taken  Mick  on  or- 
der of  the  board  if  he  violates  the  conditions 
of  his  parole  or  release,  is  in  violation  of  Mich. 
Const,  art.  6,  §  1,  giving  the  judicial  power  to 
the  courts,  or  art.  5,  g  11,  giving  pardoning 
power  to  the  governor.  People  v.  Oummings, 
88  Mich.  249,  14:  S86 

49.  A  convict  who  has  received  and  accepted 
a  conditional  pardon  cannot  be  arrested  and 
remanded  for  nonperformance  of  the  con- 
dition, upon  the  mere  order  of  the  governor, 
but  is  entitled  to  a  hearing  before  a  court  and 
an  opportunity  to  show  performance  of  the 
condition,  or  legal  cause  for  his  failure  to  per- 
form.   State,  (y  Connor,  V.  Woffer  (Minn,) 

19:  783 

50.  On  a  hearing  as  to  the  performance  of  the 
condition  of  a  pardon,  where  a  convict  is  re- 
arrested for  failure  to  perform  such  condition, 
he  is  not  entitled  to  a  jury  trial  as  a  matter  of 
right,  except  upon  the  question  whether  he  is 
the  same  person  who  was  convicted*  if  he 
pleads  that  he  is  not  Id. 


CRIMINATION  OF  SELF. 

See  Criminal  Law,  16  ;  Discovery  and  In- 

8PK0TION,  1 ;  Evidence,  666. 
As  to  Privilege  of  Witness  against,  see  WiT- 

NEBBEB,  57-60. 


CROPS. 


See  Emblements. 

Damages  in  Respect  to,  see  Damaobs,  21 8-230. 


CROSS-BILL. 


See  Pleading,  224, 225. 
In  Suit  to  Remove  Cloud,  see  Cloud  on 
Title,  15,  16. 


CROSS.EXA.MINATION. 

Of  Witness,  see  Witnesses,  II.  b. 


CROSSING. 


Condemnation  of  Propertv  for  Crossing  Rail- 
road, see  Eminent  Domain,  35,  81,  82, 
04,  106. 

Operation  of  Railroads  at,  see  Railroads,  40- 
77,  97-122. 


CRUEL  AND   UNUSUAL    PUNISH- 
MENT. 

See  Criminal  Law,  89-42. 

As  Contempt  of  Court,  see  Contempt,  3, 


CRtELTY— CUSTOM. 


231 


CRUELTY. 

As  Oround  for  Divorce,  see  Husband  and 

WiFB,  124-132. 
To  Animids,  see  Animals,  96. 


CULVERT. 


For  Insufficiency  of,  see  Caurisrs,  74. 


CUMULATIVE  VOTING. 

See  YoTBRS  and  Elections,  50,  51. 


CURATIVE  LAW. 

Validity  of,  see  C'onstitutional  Law,  28,  20, 
*    171 ;  Lkgislature,  8. 
As  Affecting  Prior  Contract,  see  Contracts, 

172. 
As  to  Corporations,  see  Cobpo rations,  45, 46. 
To  Ma)<e  Marriage  Valid,  see  Husband  and 

Wife,  2. 
As  to  Judicial  Sale,  see  Judioial  Sale,  9. 
Effect  to  Prevent  Bur  of  Prior  Judgment,  see 

Judgment,  60. 


CURTESY. 


Right  of  Tenant  as  to  Fixtures,  see  Fixtures, 

11. 
Rights  of.  in  Mines,  see  Mines,  3. 

1.  A  child  is  bom  alive,  within  the  mean- 
ing of  the  rule  as  to  curtesy,  when  it  tries  to 
breathe  after  being  f uU^  delivered  external  to 
Uie  mother,  although  it  is  dead  when  the  navel 
xlord  is  cut.     Ooff  ▼.  Anderson,  91  Ky .  303, 

11:  825 

2.  Tenancy  by  the  curtesy  initiate  is  done 
away  with  by  the  Virginia  Married  Woman's 
Act.     Alexander  v,  Alexander,  85  Va.  353, 

1:  186 

3.  The  inchoate  ri^ht  of  a  husband  to  cur- 
tesy and  to  redeem  his  wife's  choses  in  action, 
not  being  vested,  may  be  interrupted  by  legis- 
lative enactment.  Id, 
But  see  next  case. 

4.  The  common-law  estate  of  tenancy  by 
the  curtesy  initiate  is  a  vested  estate  which 
cannot  be  destroyed  by  legislation  which  takes 
effect  alter  the  estate  comes  into  existence. 
MeNeer  v.  McNeer,  142  ni.  388,         19:  856 

5.  The  modified  estate  of  tenancy  by  the 
curtesy  initiate  under  the  Illinois  Act  of  1861, 
which  left  it  similar  to  an  inchoate  riffht  of 
dower,  except  in  attaching  to  the  whole,  in- 
stead of  one  third,  of  the  land  affected,  was 
not  a  vested  rifi;ht,  but  was  one  that  could  be 
destroyed  by  legislation.  Id. 
6.  Executors,  by  paying  taxes  and  selling  a  por- 

See  Index  to  Notes  Preceding* 


tion  of  the  estate  in  coal,  which  is  reserved 
from  the  sale  of  the  surface  of  the  ground,  but 
who  are  not  in  the  actual  occupancy  or  posses- 
sion of  the  property,  and  have  no  interest 
therein  except  a  simple  power  of  sale,  are  in 
no  such  possession  as  to  prevent  a  seisin  of  the 
owner  sufficient  to  support  a  claim  of  curtesy 
bv  her  husband  after  her  death.  Rankin* e 
Appeal  {Fek.)  1  Monaglian,  308,  8:  489 

7.  A  deed  to  a  married  woman  "to  her  sole 
and  separate  use,  and  free  from  the  interference 
or  control  of  her  said  husband,  or  anv  husband, 
and  her  heirs  and  assigns,  to  her  and  their  only 
proper  use  and  benefit  forever,"  must  be  held 
to  defeat  a  riglit  to  curtesy  in  the  premises  on 
the  grantee's  death,  where,  by  the  statutes  of 
the  state,  a  married  woman  could  hold  real 
estate  as  if  unmarried,  as  the  restriction  in  the 
grant  can  have  no  force  whatever  given  to  it 
unless  the  intention  was  to  exclude  the  estate 
by  the  cuitesy.    Haight  v.  JIaU,  74  Wis.  152. 

8:  857 

8.  Conveyance  of  land  to  a  third  person  on 
a  purchase  by  a  married  woman,  according  to 
lier  directions,  does  not  violate  any  right  of 
the  husband.  Kirkpatriek  v.  Ctark,  132  111. 
342.  8:  511 

9.  A  husband  has  no  rights  as  tenant  by  the 
curtesy  in  lands  in  which  his  wife  had  an 
estate  in  remainder,  wliere  she  died  before  the 
expiration  of  the  life  tenancy,  and  never  had  a 
rigiit  to  the  possession,  lodd  v.  Chiatt,  58 
Conn.  174.  7:  693 

10.  A  tenancy  by  the  curtesy  is  not  defeated 
by  a  will  giving  the  husband  of  the  testatrix  a 
life  estate  in  the  premises,  with  the  privilege 
of  using  so  much  of  the  estate  as  may  be  neces- 
sary to  his  support,— at  least  where  he  has  not 
indicated  a  purpose  to  claim  under  the  wi^, 
although  he  has  acted  as  executor  and  as  such 
has  settled  the  estate.  SillY.  White  {ponu.) 
62  Conn.  480,  80:  881 


CUSTODY  OF  LAW. 

Gamishmeul  of  Fund  in,  see  G.vrnishment, 

15-19. 
Of  Money  in  Court,  see  Money  in  CoimT,  4. 
lieplevin  for  Goods  in,  see  Replevin,  9,  10. 


CUSTOM. 

To  Limit  Duty  of  Carrier  under  Statute,  see 

Cakrirbs,  284. 
As  Affecting  Charitable  Gift,  see  OiiAiirriiBS, 

14. 
For  Common  Error  as  Law,  see  Common  Er- 

BOK. 

As  to  Discharge  of  Employe,  see  Contracts, 

320. 
As  Basis  of  Easement,  see  Easements.  20. 
Judicial  Notice  of,  see  Evidence,  37,  38. 
Parol  Evidence  of,  see  Evidence,  366-.*J70. 
Admissibility  of  Evidence  of,  see  Evidence, 

645-648. 
As.  to  Usury,  see  Usury,  4. 

1.  No  usage  is  good  which  conflicts  with 
an  established  principle  of  law.      East  Sir- 
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mingham  Land  Co,  v.  Dennis,  86   Ala.  565, 

2:  886 

2.  A  usage  which  is  not  according  to  law, 
though  universal,  cannot  be  set  up  to  control 
the  law.  Columbus  dk  H.  Goal  dt  L  Go,  v. 
Tucker,  48  Ohio  St.  41,  18:  677 

3.  In  all  contracts  as  to  the  subject  matter  of 
which  known  usages  prevail,  the  parties  pro- 
ceed on  the  tacit  assumptioa  of  such  usages, 
but  commonly  reduce  into  writing  the  par- 
ticulars of  their  agreement,  omitting  to  specify 
those  known  usages  which  are  included  as  of 
course  by  mutual  understanding.  MacCuUhi 
y.  Klasterman,  20  Or.  108,  10:  786 

4.  A  custom  or  usage,  to  be  available 
against  a  party  to  a  cootract,  must  be  so  no- 
torious as  to  i^ect  him  with  knowledge  of  it, 
and  raise  the  presumption  tbat  he  dealt  with 
reference  to  it,  or  he  must  be  shown  to  have 
had  actual  knowledge  of  it.  Blake  y.  Stump 
72  Md.  lt$0,  10:  lOtf 

5.  A  usage  of  a  mutual  benefit  associn. 
tion,  constituting  a  part  of  the  contract  with 
each  of  its  members,  that  masonic  questions 
shall  be  decided  by  masonic  tribunals,  with  re- 
spect to  whether  the  members  are  masons  or 
not,  as  required  by  the  by-laws  of  the  associa- 
tion, is  as  conclusive  on  the  association  as 
though  it  provided  in  terms  that  the  question 
of  being  or  continuing  to  be  a  mason  in  good 
standing  should  be  decided  by  the  masonic 
olflcers.  Connelly  v.  Masonic  Mut.  Ben.  Asso. 
58  Conn.  552,  9:  4S8 

As  to  neg^lig^ence. 

See  also  infra,  17. 

6.  A  custom  of  others  to  be  equally  negli- 
gent is  no  defense  to  one  charged  with  negli- 
gence. Colu7fibuit  &H,  Goal  <SbI.  Go.  v.  Tucker, 
48  Ohio  St.  41,  ijB:  677 

4 

7.  The  custom  of  a  class  of  persons  to  ride 
upon  a  pilot  of  an  engine  cannot  prevent  such 
an  act  from  being  regarded  as  negligence. 

Warden  v.  Louismlle  &  N.  R.  Go,  94  Ala.  277, 

14:  66S 

8.  A  general  custom  and  usage  as  to  plac- 
ing railings  or  barriers  along  a  highway  em- 
bankment is  of  no  importance  in  determining 
the  liability  of  a  town  for  failure  to  provide 
such  barriers  at  a  dangerous  place,  where  the 
statute  imposes  an  absolute  liability  to  make 
highways  safe  for  travel.  MoUoy  v.  Walker 
Twp.  77  Mich.  448,  6:  696 
Of  banks. 

9.  A  custom  among  the  banks  of  a  certain 
place  to  pay  notes  made  by  a  depositor  payable 
at  a  bank  out  of  his  deposit,  without  instruc- 
tions, in  order  to  be  binding  must  be  certain 
and  uniform,  and  there  must  be  a  reasonable 
ground  to  suppose  that  it  was  known  to  both 
narties  to  the  contract.  Orissom  v.  Commercial 
Nat.  Rink,  87  Tenn.  350,  8:  278 

Of  insurance. 

10.  There  is  no  presumption  of  knowledge  on 
the  part  of  an  insurance  company  doing  a  gen- 
eral business  throughout  the  United  States,  of 
a  custom  or  usage  as  to  what  constitutes  a 
"building"  or  **nsk,"  which  is  peculiar  to  a 
city  in  a  state  foreign  to  its  domicil,  so  as  to 

See  Index  to  Notes  Preceding. 


*  make  the  custom  an  element  of  its  contracts  re- 
lating to  property  in  such  city,  without  proof 
that  it  had  such  knowledge.  German  Ameri- 
can Ins,  Co,  V.  CommercicU  F,  Ins.  Co,  (Ala.) 

16:  891 
Of  traders. 

11.  A  custom  of  trade  known  to  a  person  hav- 
ing diamonds  in  his  possession,  limiting  his 
power  to  sell  them,  is  binding  on  a  pur- 
chaser from  him,  whether  he  has  knowledge 
of  the  custom  or  not.  Smith  t.  Cletes,  114  N. 
Y.  190,  4:  898 

12.  A  verdict  against  a  tobacco  sampler  for 
the  amount  of  loss  resulting  to  a  buyer  be- 
cause the  tobacco  in  the  cases  was  not  as  rep- 
resented by  the  sample  tags  is  supported  by 
evidence  that  by  usage  of  trade  he  undertook 
to  make  good  such  loss,  and  that  he  had  prom- 
ised to  make  it  good  after  having  been  notified 
of  it,  and  had  paid  other  losses  resulting  from 
the  same  cause,  although  there  was  no  privity 
of  contract  between  him  and  the  person  in- 
jured. Gonestoga  Cigar  Go.  v.  Finke,  144  Pa» 
159,    •  18:  488 

13.  A  custom  of  trade  in  the  city  of  Au- 
I  gusta,  Georgia,  by  which,  contrair  to  the  gen- 
I  eral  law  of  the  State,  acceptance  of  com  in  bthk 
j  and  paying  for  it  after  inspection  are  consid- 
ered as  waiving  or  releasing  all  claim  upon  the 
seller  to  answer  for  any  defects  of  quality,  is 
not  binding  except  upon  those  who  have  recog- 
nissed  it  in  their  own  transactions,  and  thus 
adopted  it  for  their  own  dealings.    IfiUer  ▼. 
,Moore,  88  Ga.  684,  6:  874 

14.  The  fact  that  a  person  engaged  in  buy- 
ing and  selling  real  estate  at  times  dealt 
through  the  agency  of  brokers  is  not  sufficient 
of  itself  to  affect  him  with  knowledge  of  a 
peculiar  custom  among  them  as  to  when  their 
commission  should  be  considered  as  earned. 
Blake  V.  Stumpy  72  Md.  160,  10:  108 

Of  carriers. 

15.  A  custom  of  railroads  not  to  receive  for 
trausport«ition  any  livestock  unless  under  cer- 
tain conditions  modifying  their  common-law 
liability  would  be  contr>vry  to  law  and  public 
policy.  MissouH  P,  R,  Go,  v.  Fagan,  72  Tex. 
127,  8:  76' 

16.  A  local  custom  to  deliver  goods  to  any  per- 
son who  holds  the  bill  of  lading,  but  which  is 
not  a  general  custom,  does  not  bind  a  shipper 
who  takes  a  bill  of  lading,  naming  himself  as- 
consignee,  at  least  if  he  has  no  knowledge  of 
it.  Weyand  v.  Atchison,  T,  A  S,  F.  S.  Co, 
75  Iowa,  573,  1:  660 

17.  A  custom  to  take  cars  from  connecting 
carriers  without  changing  the  goods  cannot  be 
invoked  to  protect  from  negligence  in  failing 
to  transport  the  goods  with  care.  Beard  v. 
Illinois  G.  R.  Co,  79  Iowa,  518,  7:  880 


CY  PRES. 


See  Charities,  42-48. 
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DAMAGES. 

I.  General  Principles;  Preventing  Un- 
necessary Amount. 

II.  Exemplary  or  Punitive. 

a.  In  Oeneral. 

b.  Fd^r  Act  of  Servant;  Carriers*  Liabil- 

ity. 

111.  Measure  of  Compensation. 

a.  On  Contracts. 

1.  OeneraUy, 

2.  On  Bcnd9. 

8.  As  to  Real  PropeHy, 

4.  Sales  of  Persofialty;   Warranty, 

5.  Liquidated  Damayes. 

b.  For  TeUgrams, 

c.  KcpiUsion  ^  or  Failure  in  Duty  to 

Passenger, 

d.  In  Respect  to  Freight, 

e.  Torts  Generally. 

f.  Fraud, 

g.  Asmult;  False  Imprisonment 

h.  Libel  or  Slander. 

i.  Personal  Injuries;  Death. 

1.  In  Oeneral, 

2.  Injuries  to  Married  Women. 

3.  Death. 

j.  Injury;  Taking  or  Detention  of  Per- 
sonal Property, 
k.  Injury  to  Real  Property;  Nuisanae. 
1.   Condemnation   or   Depreciation    in 
Value  by  Eminent  Domain. 

1.  In  Oetieral, 

2.  Value;  Estimate  of, 

3.  AdvanUtges;  Offsets. 

4.  As  to  Abutting  Otcners^ 

5.  In  Highway  Cases. 
m.  In  Ij^function  Cases. 

n.  Infringement  of  Trademark. 

o.  Mental  Anguish. 

p.  Loss  of  Profits. 

q.  TKme  for    Which  Recoverable;  Pro- 

spectite. 
r.  Mitigation;  Reduction, 

lY.  AssEss.\fENT;  Treble  Damages. 

Review  of,  on  Appeal,  see  Appeal  anp  Er- 
ror, 236-241. 

For  Refusal*  of   Bank    to   Pay  Cheek,   see 
Banks,  39. 

Relevancy  of  Evidence  as  to,  see  Evidence, 
705-731. 

Riglit  to  Recover  for  Injunction,  see  Injunc- 
tion, 144,  145. 

Interest  on,  see  Interest,  17-24. 

License  to  Use.  see  License,  12. 

Allegations  as  to>  see  Pleading,  108-122. 

Afffiessment  of,  bv  Jury,  see  Trial,  14. 

Instructions  to  Jury  as  to,  see  Trial,  298- 
307. 
8ee  Index  to  Notea  Preceding:. 


I.  General  Principles;    Preventing   Un 

NECESSARY    AMOUNT. 

1.  Damages  which  are  the  legal  and  nat- 
ural result  of  the  act  don&,  though  to  some 
extent  contingent,  are  not  too  remote  to  be 
recovered.  Taylor  Mfg.  Co.  v.  Hatcher  (C.  C. 
8.  D.  Ga.)  39  Fed.  Rep.  440.  8:  587 
Bee  also  infra,  87,  88,  93. 

2.  Where  plaintiff's  injuries  were  aggra-- 
vated  by  his  own  neglect,  and  the  jury  ap- 
portioned the  damages,  lie  may  recover  only 
to  tbe  extent  of  the  damage  caused  without 
his  fault.  Oioens  v.  Baltimore  dt  0.  R.  Co,  (C. 
C.  8.  D.  Ohio)  35  Fed.  Rep.  715,  1:  75 
See  infra,  122. 

3.  The  injured  party  must  use  reasonable 
exertion  to  lessen  or  moderate  the  damage  re- 
sulting from  a  wrongful  injury.  Factors  d 
T.  Ins.  Go,  V.  Werleiny  42  La.  Ann.  1046, 

11:  861 

4.  The  owner  of  a  building  which  is  in- 
jured by  the  falling  of  an  adjoining  wall  must 
use  reasonable  precautions  to  reduce  the  dam- 
ages likely  to  be  occasioned  by  its  fall.      Id. 


II.  Exemplary  or  Punitive. 
a.  In  General, 

5.  Punitive  damages  may  be  awarded  wherr 
a  wrongful  act  is  done  willfully  in  a  wanton  or 
oppressive  manner,  or  even  when  it  is  done 
recklessly.  Foilieringham  v.  Adams  Exp,  Co. 
(C.  C.  E.  D.  Mo.)  36  Fed.  Rep.  252,    1:  474 

6.  Thu  doctrine  of  putiitive  damages  is  re- 
jected by  the  Supreme  Court  of  Washington 
as  unsound  in  principle  and  unfair  and  dan- 
gerous in  practice.  Spokane  Truck  d  D.  Co. 
V.  Hoefer,  2  Wash.  45,  11:  689 

7.  Punitory  damages  cannot  be  awarded 
against  the  estate  of  a  deceased  person  for  a 
tort  committed  by  him  in  his  lifetime.  Hew- 
lett V.  George,  68  Miss.  682,  18:  688 

8.  Exemplary  damages  for  forcible  entry 
may  be  recovered  if  the  imlawful  act  is  tlone 
in  a  wanton  and  reckless  manner.  Mosseller 
V.  Deaver,  106  N.  C.  494,  8:  587 

9.  Exemplary  damages  are  not  recoverable 
in  an  action  for  negligence  resulting  in  death 
to  another.  Thompson  v.  Louisville  &  N.  R. 
Co.  91  Ala.  496.  H:  146 
Breach  of  promise* 

iO  Exemplary  damages  may  be  awarded 
for  breach  of  promise  of  marriage, where,  after 
the  wedding  day  was  agreed  upon  and  the 
usual  preparations  made  and  the  relatives  and 
guests  biaden  to  the  ceremony,  defendant  failed 
to  appear,  Hamming  illness  as  an  excuse,  and 
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had  also  persuaded  plaiotifl  to  resign  a  situa- 
tbn  for  the  purpose  of  marrying  him,  and 
furthermore  in  his  pleading  charj^  her  with 
having  no  affection  for  him,  but  with  entertain- 
ing a  purpose  to  procure  money  from  him  on 
the  pretense  of  his  promise  to  marry  her  and 
his  breach  thereof.  Ohellis  ▼.  Chapman^  125 
N.  Y.214,  11:784 

Seduction. 

11.  Punitive  damages  are  allowable  in  the 
case  of  seduction.  Lawyer  v.  Fritclier,  1  iJ4) 
N.  Y.  239.  14:  700 
Assault. 

12.  In  determining  the  liability  of  a  person 
for  exemplary  damages  for  an  assault,  the 
<;haracter  and  standing  of  the  parties  involved 
may  be  ccmsidered.  Goldsmith  v.  Joy,  61  Vt. 
488,  4:  500 
label  or  sUunder. 

18.  Exemplary  damages  may  be  allowed 
for  wantonly  publishing  a  libel  without  in- 
quiry or  Justifiable  motive.  Marning  Journal 
Asw,  V.  Butherfin-d  (C..€.  App.  2d  C.)  1  U. 
S.  App.  296,  16:  808 

14.  The  custom  of  a  newspaper  to  print  stories 
of  elopements  and  similar  gossip  whenever  they 
have  appeared  in  the  columns  of  another  paper, 
without  any  inquiry  as  to  their  truth,  shows 
auch  reckless  unconcern  as  to  the  mental  an- 
guish that  may  be  caused  by  such  publication 
as  will  warrant  a  jury  in  finding  the  publisher 
guilty  of  wanton  negligence  which  will  justify 
a  verdict  for  punitive  or  exemplary  damages. 

Id. 

15.  Unless  slanderous  words  are  uttered 
with  actual  malice,  hatred,  or  ill  will,  or  with 
such  clear  want  of  ground  as  to  warrant  an  in- 
ference of  hatred  or  ill  will,  only  compensatory 
damages  should  be  allowed.  Brouphton  ▼. 
McQrew  (C.  C.  D.  Ind.)  39  Fed.  Rep.  672, 

6:  406 

16.  Punitive  damages  cannot  be  recovered 
for  the  utterance  of  words  which  are  qualified- 
ly  privileged,  unless  it  is  shown  that  actual 
malice  prompted  the  utterance.  Fresh  v.  C^ji- 
ter,  73  Md.  87,  10:  67 

b.  JPhr  Act  of  Sei^vant;     Carrier's  Liability. 

17.  The  master  can  be  held  only  for  actual 
damages  from  a  wrongful  act  of  bis  servant, 
unless  he  participated  m  or  approved  of  the 
wrong.    Staples  v.  Schmid,  18  R.  I.  — , 

10:  8S4 

18.  A  railroad  cannot  be  made  responsible 
for  exemplary  damages  on  account  of  injuries 
done  by  one  of  its  servants,  even  though  the 
act  was  wanton  and  malicious,  unless. the  act 
was  expressly  or  impliedly  authorized  or  rati  • 
fied  by  the  company.  Ricketts  ▼.  Chesapeake 
A  0.  K  Go.  38  W.  Va.  433,  7:  864 
Coiitra»  Qyinn  v.  South  Carolina  R.  Go,  29  S. 
C.  381,  1:  682 
See  also  cases  following. 

19.  Exemplary  damages  cannot  be  recovered 
against  a  carrier  for  the  malicious  act  of  the 
conductor  of  a  train  to  the  injury  of  a  passen- 
ger, which  has  not  been  ratified  or  adopted,  if 
Uiere  was  no  carelessness  in  the  selection  of 
employes,  or  in  the  establishment  of  regula- 
tions, or,  in  short,  if  the  carrier  or  its  officers, 
by  whom  it  is  controlled,  have  not  been  guilty 
ei  any  malice,  eross  negligence,  or  oppression. 
DUlingJiam  v.  Anthony ^  78  Tex.  47,    8:  684 

See  Index  to  Notes  Preceding. 


20.  The  mere  retention  of  the  conductor  of 
a  train  in  the  same  position  after  knowlcd^  of 
his  misconduct  does  not  operate  as  a  ratifica- 
tion of  his  willful  and  malicious  act  in  assault- 
ing a  passenirer.  so  as  to  make  the  carrier  liable 
for  exemplary  damages.  Id. 

21.  Exemplary  or  vindictive  damages  may 
be  given  for  the  refusal  to  sell  a  passenger  a 
ticket  or  to  check  his  baggage  to  a  regular  sta- 
tion of  a  passenger  train,  in  pursuance  of  an 
unreasonable  relation  of  the  company  which 
indicates  a  wanton  disregard  of  the  ri^ts  of 
passengers.  Pittsburgh,  G,  A  St.  L.  B.  Go.  v. 
Lyon,  123  Pa.  140,  8:  480 

22.  Punitive  damages  are  recoverable  of  a 
railroad  company  for  disregard  of  its  slatutorjr 
duty  to  stop  at  a  station  for  a  passenger,  when 
it  has  advertised  for  passengers  for  that  train 
and  has  room  for  them,  or  could  by  reasonable 
diligence  have  had  cars  enough  to  accommodate 
them.  FurceU  v.  Biehmond  d  D,  B.  Go,  (N. 
C.)108N.  C.  414,  18:  113 

23.  A  woman  carried  by  a  railroad  train  l^e- 
yond  ker  station,  at  which  the  railroad  em- 
ployes refused  to  put  her  off,  and  to  whom 
they  ''were  indecorous  or  insulting,  either  in 
words,  tone,  or  manner,"  may  be  allowed  to  re- 
cover punitive  damages.  Louisville  d  JV.  B. 
Go.  v.  Ballard,  88  Ky.  169,  S:  604 

24.  Only  compensatory  damages  can  be  re- 
covered for  ejectina;  a  passenger  without  un- 
reasonable force,  if  it  is  done  in  good  faith, 
pursuant  to  rules,  and  upon  due  notice  to  hioL 
Pine  Y.  St.  Paid  City  B.  Go.  60  Minn.  144, 

16:  847 

25.  Exemplary  damages  cannot  be  allowed 
for  mere  negligence  in  cutting  off  a  sleeper 
from  a  train,  whereby  a  passenger  with  a  sick 
child  is  left  while  hu  baggage  and  medicine 
go  with  the  train.  I^oifolk  db  W,.B.  Go.  ▼. 
Lipscomb  (Vfi.)  80:  817 

26.  That  cross-ties  under  the  track  at  Che 
point  where  a  train  was  derailed  by  a  broken 
rail  were  unsound,  decayed,  and  rotten,  and 
that  the  rail  which  broke  was  old,  and  the 
company  constantly  repaired  the  old  track  with 
old  rails,— indicates  such  gross  negligence  as 
autliorizes  a  verdict  for  exemplary  aTamagea. 
Alabama  Q.  S.  B.  Go.  v.  Hill,  90  Ala.  71, 

0:  442 

27.  Exemplary  damages  may  be  imposed  on 
the  lessor  of  a  railroad  because  of  the  reckless 
conduct  of  servants  of  the  lessee  in  the  man- 
agement of  a  train,  by  reason  of  which  a  per- 
son received  personal  injuries,  ffnrt  v.  Char- 
lotte, a  dt  A.  B.  Co.  83  S.  C.  427.     10:  704 

28.  If  delivery  of  goods  by  a  carrier  at  the 
wrong  landing  is  made  with  a  willful  purpose 
to  harass  and  injure  the  owner,  punitive  dam- 
aeos  mav  be  recovered.  Stricken'  v.  Leathers 
68  Miss.  '803,  18:  600 


III.  Measure  of  Compensatioet. 

a.  On  Contracts. 

1.  Generally. 

29.  It  is  not  a  ground  of  aggravation  of 
damages  in  an  action  for  breach  oi  promise  of 
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marriage,  that  the  answer  alleges  the  mchastc 
or  bad  character  or  reputalion  of  plaintiff,  and 
that  DO  proof  is  offered  upon  that  subject, 
uDlest  such  allegations  are  made  in  bad  faith. 
AlberU  y.  Alderiz,  78  Wis.  72,  10:  684 

80.  The  proper  measure  of  damages  for 
breach  of  a  coniract  by  a  person  to  keep  m  hia 
own  family  the  daughter  of  another,  where  the 
contract  had  been  fully  complied  with  foi 
nearly  two  years,  and  the  daughter  was  then 
placed  In  the  county  asylum  and  remained 
there  until  she  died,  with  no  attempt  by  either 
part^  to  rescind  the  contract,  is  the  difference 
in  value  between  the  care  and  treatment  she  ac- 
tually received  and  that  called  for  by  the  con- 
tract, and  not  the  whole  consideration  re- 
ceived for  her  keepmg.  Vancleave  v.  Clark, 
118  Ind.  61,  8:  619 

81 .  Damasres  for  breach  of  contract  by  un- 
lawful discharge  are  limited  to  such  as  are  ac- 
tually sustained,  measured  hy  the  wages  and 
reasonable  diligence  to  obtam  other  employ 
ment  Larhin  v.  Ueeksher  (N.  J.  Bup.)  61 
N.  J.  L.  (22  Vroom)  133,  8:  187 

32.  The  measure  of  damages  in  an  action 
against  an  agent  for  making  a  contract  with 
plaintiff  without  authority  is  the  loss  sus- 
tained by  the  failure  of  the  contract.  Farfn&n 
(khOperaUve  Tnut  Cfo,  v.  Floyd,  4!7  Ohio  St. 
525,  18:  846 

83.  The  measure  of  damage  for  breach  of 
txmtract  to  build  a  motor  railway  to  connect 
idth  the  business  portion  of  a  city  a  tract  of 
land  which  one  of  the  parties  has  Just  pur- 
chased with  the  view  of  fitting  and  selling  it 
for  residences  is  the  difference  between  the 
value  of  the  land  on  the  day  the  road  should 
have  been  completed,  not  less  than  the  agreed 
purchase  price,  and  what  its  value  would  have 
been  on  that  day  with  the  road  completed  and 
in  operation.  Blagen  v.  Thompson,  28  Or. 
289.  18:  816 

84.  The  measure  of  damages  in  assumpsit  by 
the  holder  of  a  warehouse  receipt  for  eggs  on 
which  he  has  made  advances,  against  the  ware- 
houseman, who  has  delivered  the  eggs  to  the 
depositor,  is  the  amount  of  the  loan,  with  in- 
terest, if  this  is  less  than  the  value  of  the  eggs. 
Fifth  Nat,  Bank  v.  Ptavidenee  Warehaiue  Co, 
17  R  I.  112,  9:  860 

85.  The  amount  of  recovery  on  failure  of  the 
consideration  for  which  money  is  donated  to  a 
manufacturiog  company  in  order  to  secure  the 
removal  of  the  business  to  a  certain  place  is 
the  amount  paid,  with  interest.  F(.  Wayne 
Electric- Light  Oo.  v.  Miller,  131  Ind.  499, 

14:  804 

86.  Damages  for  breach  of  a  contract  binding 
a  person  not  to  engage  in  business  as  a  member 
of  a  rival  firm,  where  the  breach  consists  only 
In  causing  the  erroneous  belief  that  he  was  a 
member  of  that  firm,  can  include  only  the  loss 
to  the  other  party  occasioned  by  that  belief, 
and  not  any  loss  caused  by  the  competing  busi- 
ness independent  of  the  belief.  Danieln  v. 
Brodis,  54  Ark.  216,  11:  81 

87.  Damages  suffered  by  individuals  in 
their  property  by  reason  of  failure  to  furnish  a 
stipulated  supply  of  water  to  a  town  cannot  be 
taken  into  account  in  determininethe  damaf*'^ 
to  the  town.     Wiley  v.  Athot,  150  Mass.  426. 

6:  848 

88.  No  mare  than  nominal  dnmaees  could 
See  Index  to  Notes  Preeedliifl^. 


be  recovered  for  the  depletion  of  the  class  in  a 
benefit  socie^  to  which  a  person  insured  be- 
longed, even  u  it  constituted  a  breach  of  con- 
tract, where  such  depletion  was  occasioned  by 
the  formation  of  a  new  class,  into  which  many 
members  of  the  former  entered,  as  the  dam- 
ages are  too  remote,  conjectural,  and  specu- 
lative to  form  the  basis  of  a  legal  recovery. 
Supreme  Lodge  K,  of  P.  t.  Knight,  117  Ind. 
489,  8:  409 

2.  On  Bonds. 

89.  The  measure  of  damages,  in  an  action  to 
recover,  from  the  sureties  on  the  official  bond 
of  a  bank  cashier,  the  amount  which  he  has 
embezzled  from  the  bank  from  time  to  time,  is 
the  sum  of  such  embezzlements  and  the  inter- 
est on  each  sum  embezzled  from  the  time  it 
was  taken.  McShane  v.  Howard  Bank,  78 
Md.  185,  lOx  668 

40.  Attorneys'  fees  and  like  expenses  are 
recoverable  on  an  injunction  bond  in  so  far  as 
they  relate  to  services  rendered  in  resist-ing 
the  injunction  or  procuring  its  dissolution, 
although  other  matters  were  involved  in  the 
litigation.    Bobertson  v.  Smith,  129  Ind.  422, 

16:  878 

^  As  to  Beal  Property, 

41.  The  measure  of  damages  in  an  action  by 
an  evicted  vendee  against  a  remote  vendor  for 
breach  of  a  covenant  for  quiet  enjoyment  of 
lands  is  the  nmount  received  by  such  vendor, 
with  interest  thereon,  and  not  the  considera- 
tion paid  by  the  evicted  party.  To  this  may 
be  added  the  costs  properly  taxed  in  the 
action  by  which  he  was  evicted,  but  not  his 
attorneys'  fees  in  that  action.  Brooks  v. 
Black,  68  Miss.  161,  11:  176 

42.  Nominal  damages  only  can  be  recovered 
for  breach  of  a  covenant  of  warranty  by  reason 
of  an  incumbrance  consisting  of  a  rigbt  of 
dower,  so  long  as  it  remains  inchoate.  Blevine 
V.  Smith,  104  Mo.  588,  18:  441 

48.  A  grantee  of  one  who  has  conveyed  te 
a  railroad  a  right  of  way  through  a  certain 
tract  of  land  forming  a  part  of  his  farm,  such 
grantee  receiving  only  a  part  of  the  right 
of  way  land,  is  not,  in  seeking  a  recovery 
of  damages  for  breach  of  a  covenant  by  the 
railroad  company  to  keep  a  stream  running 
on  the  same  side  of  the  track,  and  not  to  let 
it  run  through  cattle-guards,  restricted  to 
that  part  of  the  right-of-way  land  which  he 
purchased,  but  may  have  recovery  for  the 
damage  to  all  of  the  land  purchased,  although 
it  exceeds  the  whole  tract  of  the  right-of-way 
land.  Feden  v.  CJtieago,  B.  L  d  P.  B.  Co. 
78  Iowa,  181.  4:  401 

44. The  fact  that  a  covenant  in  a  right-of-way 
deed  to  a  railroad,  that  it  will  keep  a  certain 
stream  on  the  same  side  of  the  track  and  not 
allow  it  to  cross  through  cattle-guards,  does  not 
mention  either  bridges  or  culverts,  will  not 
confine  the  landowner  to  a  recovery  for  the 
damage  caused  by  transmission  of  the  water 
through  cattle-guards  alone,  so  as  to  exclude 
him  from  recovery  for  damages  caused  by  Its 
transmission  under  bridges  and  through  cul- 
verts. Id. 

45.  Where  a  vendor,  upon  nonpayment  of 
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notes  for  the  balance  of  the  purchase  price,  the 
deed  having  been  left  lA  escrow,  repudiates  the 
contract  and  sells  the  land  to  a  third  partj 
without  notifying  vendee,  the  latter's  measure 
of  damages  is  the  market  value  of  the  land  at 
the  time  the  deed  should  have  been  delivered, 
less  the  unpaid  balance  of  the  purchase  price, 
with  interest.  The  prices  at  which  such  land 
or  lot3  are  being  sold  in  market  at  the  time  is 
the  market  value.  The  fact  that,  because  of  a 
"  boom,"  the  prices  are  "  fictitious/'  is  imma- 
terial.   Johnson  V.  McMuUin,  8  Wyo.  2J7, 

4:  070 

46.  Rent  due  from  a  tenant  under  a  lease 
VFhich  constituted  a  breach  of  a  covenant 
against  incumbrances  cannot  be  deducted  from 
the  damiages  for  breach  of  covenant,  where  the 
purchaser  never  collected  the  rent  or  recog- 
nized or  acknowl^ged  the  tenancy.  Edwardn 
v.  Clark,  83  Mich.  246,  10:  669 
Breach  of  lessor's  contract. 

47.  The  measure  of  damages  recoverable  by 
a  lessee  to  whom  the  lessor  fails  to  ^ve  posses 
sion  of  the  premises  is  the  rent  paid,  and  the 
difference  between  the  rent  agreed  to  be  paid 
and  the  value  of  the  term,  together  with  such 
special  damaees  as  the  circumstances  may 
show  him  to  be  entitled  to.  (John  v.  Norton 
57  Conn.  480.  5:  57JS 

48.  The  rule  allowing  the  les.see  only  nominal 
damages  for  breach  ot  a  covenant,  express  or 
implied,  in  a  lease,  has  never  been  adopted  in 
Connecticut,  but  all  such  cases  are  decided 
upob  the  general  principles  applicable  to.other 
contracts.  id. 

49.  The  lessee  of  a  store,  on  failure  to  obtain 
possession,  cannot  recover,  as  damages, 
amounts  which  he  has  been  compelled  to  pay 
to  clerks  or  to  merchants  from  whom  he  has 
bought  goods,  for  release  from  contracts,  or 
anvuiini?  for  depreciation  of  goods,  where  the 
lessor  did  not  request  him  tu  liire  clerks  ana 
purchase  goods,  or  know  that  he  wtis  about 
to  do  so.  Id., 

50.  The  breach  bv  a  landlord  of  his  cove- 
nant to  repair  a  leaky  roof  will  not  render  him 
liable  in  damages  for  injuries  caused  by  the 
leak  to  goods  voluntarily  left  by  his  tenant 
beueaththe  roof  after  his  refusal  of  the  latter's 
request  that  the  repairs  be  made.  Uendry  v. 
Squier,  126  Ind.  519,  0:  708 

4.  Salen  of  Personalty ;Wairaniy. 

91.  The  measure  of  damages  for  breach  of  an 
agreement  to  furnish  a  machine  is  the  differ- 
ence between  the  price  agreed  upon  and  the 
greater  cost  of  another  machine.  A,  D,  Puffer 
ifc  iSons  Jffg,  Co,  v.  Lucas,  112  N.  0.  377, 

10:  682 

52.  "Where  a  company  manufacturing  agri- ' 
cultural  steam  engines  agrees  to  f  urmsh  an 
agent  who  sells  on  commission  the  engi^ics  ne- 
cessary to  supply  the  season's  demand,  and  the 
agent  makes  large  expenditures  in  advertising, 
canvassine,  and  otherwise  building  up  the 
trade,  ana  proves  a  heavy  demand  upon  him 
for  these  particular  engines,  largely  in  excess 
of  his  order  to  the  company,  the  company,  re- 
fusing without  sufficient  cause  to  furnish  the 
engines  ordered,  will  be  held  liable  for  the  sum 
of  commissions  on  the  engines  ordered,  and  foi 
the  reasonable  expenditures  of  the  agent  in  the 
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undertaking.  Toylor  Wg,  Co.  v.   Hatcher  (C. 
C.  S.  D.  Ga.)  89  Fed.  Hep.  440,  8:  687 

58.  Damages  for  breach  of  contract  to  fur- 
nish nuichinery  which  cannot  be  procured  in 
the  market,  to  a  projected  limited  partnership- 
thereafter  organized  by  the  parties  purchasine 
4is  general  partners,  may  include  loss  suffered 
fiom  consequent  inability  successfully  to  estab- 
lish and  tit  out  the  proposed  business.  Abbott 
V,  Hapgood,  150  Mass.  248,  6:  686 

54.  In  case  one  who  has  sold  furniture  for 
a  hotel  and  contracted  with  the  proprietor  to 
deliver  it  by  or  on  a  certain  date,  knowing  the 
purpose  for  which  it  is  to  be  used  and  that  it 
is  necessarv  for  the  operation  of  the  hotel, 
fails  to  deliver  it  until  long  after  the  appointed 
time,  thereby  preventing  the  renting  of  the 
rooms  to  guests,  he  is  liable  for  the  loss  sus- 
tained by  reason  of  such  failure;  and  such 
loss  may  be  determined  by  finding  the  differ- 
ence between  the  value,  for  the  purpose  for 
which  thev  were  intended,  of  the  rooms  fur- 
nished and  unfurnished  during  the  time  they 
could  not  be  used  for  such  purpose.  Berk^ 
A  Q,  Furniture  Co.  v.  Rascally  128  Ind.  502, 

8:  66 

56.  The  measure  of  damaires  for  failure  to 
deliver  coal,  where  the  purchase  price  is  not 
paid  in  advance,  is  the  difference  between  the 
contract  price  and  the  market  price  at  the  time 
of  delivery  fixed  by  the  contract.  Osgood  v. 
Bander,  75  Iowa,  550,  1:  666 

Warranty. 

56.  An  the  losses  necessarily  sustained  by 
the  failure  of  seed  to  germinate  may  be  recov* 
ered  in  an  action  for  breach  of  an  implied  war- 
ranty that  it  was  suitable  for  sowing.     Shaw  v. 
.>m«fA,  45  Kan.  384,  11:  681 

57.  A  general  warranty  that  an  animal  is 
sound  and  free  from  disease  is  necessarily  a 
warranty  against  diseases  of  all  kinds,  includ- 
ing those  which  are  infectious  or  contagious^ 
so  as  to  render  the  warrantor  liable  for  dam- 
ages caused  by  the  communication  of  such  a 
disease  to  other  stock  with  which  the  animals 
sold  are  properlv  placed  in  the  ordlnarv  course 
of  business,  and  also  for  such  other  damages 
and  expenses  as  are  the  direct  and  natural  re- 
sult of  the  breach  of  warranty.  Joy  v.  Biteer 
77  Iowa,  73,  8:  184 

5.  Liquidated  Damages, 

58.  Damages  will  be  regarded  as  liquidated 
when  they  may  be  sustained  by  the  bre..  jh  of 
a  single  stipulation  and  are  uncertain  in 
amount,  not  readily  susceptible  of  proof,  and 
the  parties  have  agreed  upon  the  sum  as  com- 
pensation for  such  breach,  and  this  is  not  dia- 
proportionate  to  the  presumable  loss.  WaUis 
Iron  Works  v.  Monrrwuth  Park  Asso.  (N.  J. 
Err.  &  App.)  55  N  J,  L.  (26  Vroom)  182. 

10:  466 
59  The  sum  of  1|100  a  day  for  default  in 
completion  of  a  grand  stand  tor  a  race  course, 
which  is  expr^ly  fixed  by  the  contract  as  the 
measure  of  damages  which  the  parties  would 
suffer,  and  not  by  way  of  penalty,  will  be  re- 
garded as  liquidated  damages.  Jd, 
60.  A  stipulation  for  $10  liquidated  dam- 
ages in  case  an  employee  earning  from  60  cenia 
to  $1  per  day  in  a  cotton-milf  divided  into 
many  departments  and  employing  hundreds 
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of  lumdfi  ahould  fail  to  give  two  weeks'  notice 
before  quittiDi?  will  not  be  regarded  as  a 
penalty,  where  each  department  of  the  mill  Is 
dependent  on  the  one  immediately  below  it, 
so  that  there  would  be  a  certainty  of  some 
damage,  the  amount  of  which  could  not  be 
exactly  ascertained.  TennesBee  Nfg,  Go,  y. 
James,  91  Tenn.  154,  15:  811 

61.  **  Thepenalty  of  $5,000  which  is  hereby 
named  as  stipulated  damages"  for  violation  of 
a  covenant,  made  on  the  sale  of  a  business,  not 
to  reveal  a  secret  process  or  use  trade-marks  be- 
longing to  the  business,  is  to  be  regarded  as 
stipalated  damages,  notwithstanding  the  use  of 
the  word  ''penalty."  Tode  v.  Urosi  (N.  Y.) 
127  N.  Y.  480,  18:  65S 

62.  Stipulation  for  the  payment  of  $200 
as  liquidated  damages  on  the  breach  of  any  of 
several  promises  and  agreements  which  are  of 
varying  degrees  of  importance,  and  the  dam- 
ages for  the  breach  of  some  of  which  would 
be  easily  ascertainable,  must  be  construed  as 
a  penalty.     WiVulm  v.  Eaves,  21  Or.  194. 

14:  297 

63.  The  sum  of  $500  stipulated  "as  liquidat- 
ed and  ascertained  damages  for  the  breach"  of 
a  contract  to  build  a  wall,  or,  at  the  contractor's 
option,  to  remove  a  house  8  feet  and  put  it  in 
as  good  condition  as  before,  the  cost  of  which 
would  not  exceed  $100^  must  be  held  to  be  a 
penalty,  and  not  liquidated  damages.  Cort" 
don  V.  Kemper,  47  Kan.  126,  18:  671 

64.  Before  any  liability  to  pay  liquidated 
•damages  can  attach  to  the  party  in  Ueiault,  he 
must  have  been  guilty  of  a  substantial  breach 
of  his  agreement,  resulting  in  something  more 
than  mere  nominal  damages  to  the  other  party. 
UatJiaway  v.  Lynn,  75  Wis.  188,         6:  651 

65.  A  covenant  to  pay  $2,000  if  one  returns 
to  practice  his  profession  in  a  certain  place 
while  another  is  practicing  there  is  imported 
by  an  express  covenant  never  to  practice  there 
so  long  as  the  other  does,  but  providing  that 
the  covenantor  shall  have  the  right  to  do  so 
after  five  years  by  paying  such  sum,  "  but  not 
otherwise."  The  sum  named  is  not  liquidated 
damages  or  a  penalty,  but  a  price  fixed  for 
what  the  contract  permits  if  the  money  is 
paid.     Smith  v.  Bergengren,  153  Mass.  286, 

10:  768 

66.  Where  one  binds  himself  under  soal  to 
the  well  and  true  payment  of  a  certain  sum  of 
money  monthly  during  the  good  behavior  of 
another,  under  a  penalty  of  ^,000,  the  instru- 
ment constitutes  a  good  penal  bond  and  the 
15,000  is  a  penalty,  and  not  liquidated  dam- 
ages.    Carey  Y.  Mackey,  82  Me.  516,  9:  118 

b.  For  Telegram; 
See  also  infra,  221-228. 

67.  The  measure  of  damages  ac^ainst  a  tele- 
graph company  for  failure  to  deliver  a  message 
regarding  the  state  of  the  market  at  a  certam 
pomt,  whereby  a  livestock  shipper  is  induced 
to  send  his  stock  to  a  market  point  more  dis- 
tant than  that  first  intended,  and'  sells  at  a 
lower  price  than  would  have  been  obtainable 
in  the  nearer  market,  is  the  difference  in  prices 
at  the  two  market  points,  with  the  difference 
in  freight  added.  Western  U,  Teleg.  Co.  v. 
Collins,  45  Kan.  88,  10:  515 

Bern  Index  to  Notes  Preeedinfl^. 


68.  The  difference  between  the  price  at 
which  property  was  offered  and  its  actual  mar- 
ket value  at  the  time  when  a  telegram  accept- 
ing the  offer  should  haye  been  delivered  may 
be  recovered  against  a  telegraph  company  for 
failure  to  deliver  the  message  within  a  reason- 
able time,  although  notified  of  its  importance,  in 
consequence  of  which  the  sender  of  the  mes- 
sage lost  the  purchase.  Alexander  v.  WeMern 
U.  Teleg,  Co,  66  Miss.  161,  8:  71 

69.  Where,  owinpr  to  a  mistake  in  the  trans- 
mission, the  price  of  a  commodity  was  quoted 
as  less  then  Uie  true  price,  whereupon  it  was 
ordered  by  and  shipped  to  the  party  inquiring, 
and  thereafter  the  seller,  upon  discovering  the 
mistake,  accepted  the  price  quoted  in  the  tele- 
gram and  sued  the  conipan}'  for  the  difference 
between  that  and  the  true  price,  the  seller  is, 
in  the  absence  of  evide«ice  of  the  market  price 
at  either  of  the  place  of  sending  or  receiving 
the  goods,  or  of  the  freight  rates  between 
these  points,  entitled  to  recover  such  differ- 
ence from  the  company.     Pepper  v.    Western 
U.  Teleg.  Co.  87  Teun.  554,  4:  660 

70.  The  measure  of  damages  for  failure  to 
deliver  as  written  a  telegraph  message  notify- 
ing a  witness  of  the  day  the  case  is  set  for  trial, 
and  delivering  one  in  place  thereof,  naming  a 
day  so  much  earlier  that,  upon  arriving  at  the 
place  of  trial,  he  returns  home  to  await  the  ar- 
rival of  the  true  date,  is  his  expenses  in  RO\us 
to  and  returning  from  the  place  of  trial  and 
the  value  of  the  time  lost.  Losses  resulting 
from  the  stoppage  of  his  business,  such  as  sala- 
ries of  men,  cost  of  keeping  teams  and  the 
value  of  their  services,  and  anticipated  profits, 
cannot  be  recovered  unless  the  companv  was 
notified  that  such  losses  would  follow  a  failure 
to  correctly  deliver*  the  message.  Western  U, 
Teleg.  Co.  v.  Short,  53  Ark.  484,  9:  744 

71.  Even  though  there  was  negligence  on 
the  part  of  tlie  servants  of  a  tolejrraph  com- 
pany in  delivering  a  message  calling  a  physi- 
cian to  attend  a  patient,  yet  if  it  could  not  have 
been  delivered  in  time  for  liim  to  have  render- 
ed any  assistance,  no  damages  can  be  re- 
covered. Western  U.  Teleg.  Co.  v.  Cooper,  71 
Tex.  507,  Is  728 

72.  A  verdict  for  the  sum  of  f  4,500.25  for 
failure  to  deliver  a  telegram  telling  a  person 
to  come  home  because  his  child  is  worse  is 
excessive.  W^titerti  U,  Teleg,  Co,  ▼.  Houah- 
ton,S2Tex.6Ql,  16:  129 

c,  Expiibion  of  or  Failure  in  Duty  to  Pas- 
senger. 

73.  A  passenger  wrongfully  expelled  from  a 
train  is  entitled  to  recover,  not  only  the  money 
he  has  paid  out  necessarily  in  expenses  thereby 
caused,  but  the  value  of  the  time  lost,  and  com- 
pensation for  the  pain  and  suffering  consequent 
upon  his  removal,  and  any  permanent  or  con- 
tinued injury  occasioned  thereby.  Paddock  v 
Atchison,  T,  d  S.  F.  B,  Co,  (C.  C.  W.  1).  Mu.) 
37  Fed.  Rep.  841,  4:  281 

74.  Damages  for  unnecessarv  violence  in 
ejecting  a  passenger  from  a  train  for  nonpay- 
ment 01  fare  cannot  include  compensation  for 
his  inconvenience  in  having  to  make  his  way 
back  to  a  station  in  the  night-time,  or  for  his 
suffering  or  sickness  from  exposure.  Texas  db 
P.  it  Co.  y,  Jametf,  82  Tex.  806,        15:  847 
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75.  Compensation  for  the  shame  and  morti- 
fication may  be  included  in  damages  for  un- 
necessary violence  and  insult  in  ejecting  a 
passenger  for  nonpayment  of  fare.  Id, 

76.  A  verdict  for  '$^,000  is  excessive  where 
the  only  injury  was  carrying  a  young  lady 
passenger  IJ  miles  beyond  her  station,  and 
telling  her  in  a  loud  tone  that  she  must  get 
oflf,  wJiich  made  it  necessary  for  her  to  walk 
back  along  the  track  and  part  of  the  way 
through  the  woods,  where  it  was  on  a  pleas- 
ant day  and  she  was  in  the  habit  of  walking  a 
great  dejil.  Gliattanooga,  E.  dt  O.  JL  Co.  v. 
I^yon,  89  Ga.  16,  t6:  857 

77.  A  verdict  for  $2,500  for  ejectment  from 
a  train  wrongfully  but  without  malice,  where 
the  passenger  boarded  a  construction  train  and 
returned  a  distance  of  2  miles  to  the  depot,  is 
excessive.  LauuviUe  cfc  JV.  JR.  Go,  v.  Wilney 
11  Ey.  L.  Rep.  419  (Not  to  be  Rep.)   6:  866 

78.  In  an  action  for  ejection  of  a  passenger, 
damages  resulting  from  the  loss  of  a  job  of 
work,  occasioned  by  his  delay  at  the  station  at 
which  he  was  obliged  to  leave  the  train,  are 
too  remote  to  be  considered.  Carsten  v. 
JifoTihern  r.H,  Vo.AAc  Minn.  454,        9:  688 

79.  A  verdict  for  |]  ,000  is  not  excessive  in  fa- 
vor of  a  colored  man  against  a  railroad  com- 

^  pany,  where  drunken  passengers  made  him 
^  dance  and  sing  and  subjected  him  to  many  in- 
dignities, whife  the  conductor  refused  to  inter- 
fere.   Bieknwnd  d  D,  B.  Co,  v.  Jefferson (Qsl.) 
89  Ga.  554,  17:  671 

80.  A  passenger  injured  by  negligence  of  the 
carrier  is  entitled  to  recover  to  the  full  extent 
of  the  injury  so  caused,  without  regard  to 
whether,  owing  to  his  previous  condition  of 
health,  he  is  more  or  less  liable  to  injury. 
jhureeii  v.  St,  Paul  dip  R.   Co,  48  Minn.  liJ4, 

16:  208 

81 .  Damages  for  the  refusal  to  permit  a  pass- 
enger to  take  a  train  which  his  ticket  entitled 
him  to  take  include  the  amount  paid  by  him  for 
another  ticket,  compensation  for  loss  of  time, 
necessary  hotel  expenses,  and  also  compensa- 
tion for  any  inconvenience  suffered.  Northern 
C.  R.  Co.  V.  aConner,  76  Md.  307,  16:  449 

82.  The  mensure  of  damages  for  physical  and 
mental  injuries  received  by  being  wrongfully 
compelled  to  ride  in  a  second-class  car  must 
largely  depend  on  the  discretion  of  the  court  or 
jury  trying  the  cause.  Si.  Louis,  A»  db  T,  R, 
Co.  V.  JSaekie,  71  Tex.  491,  1:  667 

88.  A  judgment  for  $3,005  damages  in  favor 
of  a  woman  who  was  carried  past  her  station 
on  a  roil  road  train,  in  consequence  of  which 
she  was  obliged  to  walk  between  one  and  two 
miles,  carrying  a  large  bundle  and  valise,  and, 
by  the  exertion  and  excitement  thereby  caused, 
was  made  sick  for  several  days,  and  who  was 
treated  in  an  insulting  manner  by  the  railroad 
employes,  will  not  be  set  aside  as  excessive, 
where  substantially  the  same  amount  has  been 
given  on  a  former  trial.  Louisville  <&  N,  R, 
Co.  V.  Ballard,  88  Ky.  159,  8:  694 

d.  In  Respect  to  Freight. 

84.  The  measure  of  damages  for  property 
lost  by  negligence  of  a  common  carrier  is  not 
limited  to  the  valuation  in  the  bill  of  lading. 
Lang  v.  Pennsylvania  R.  Co.  154  Pa.  842, 

20:  860 

See  Index  to  Notes  Precedlii|p. 


85.  Where  mares  being  with  foal  are  shipped 
they  constitute  freight  having  what  is  called 
an  mherent  defect;  and  if  they  lose  their  foal 
on  the  wa^,  the  measure  of  damages  is  not  the 
difference  in  their  market  value  as  they  are  and. 
what  it  would  have  been  had  they  arrived  in 
good  condition;  but  if  the  loss  is  total,  it  is  the 
price,  less  freight  charges,  they  would  have 
brought  if  delivered  in  reasonable  time,  having 
had  due  and  necessary  care  while  in  the  car- 
rier's possession;  and  if  the  loss  is  partial,  it  is 
the  difference  between  such  price,  less  freight, 
and  the  sctual  value  of  the  animals  a^  d^^liv- 
ered.  Missouri  P.  R,  Co.  t.  Fagan^  72  Tex. 
127,  2:  76. 

86.  Damnges  for  breach  by  the  carrier  of  a 
written  contract  under  which  cattle  were 
shipped  cannot  be  recovered  in  an  action  for 
breach  of  a  prior  oral  contract  to  transport 
them  at  a  certain  time.  Waters  v.  Ridimond 
db  D,  U.  Co.  110  ]S.  C.  888,  16:  884 

e.  Torts  Generally. 

87.  Damages  resulting  directly  from  a 
wrongful  act  are  recoverable,  as  a  general  rule,, 
whether  they  could  or  could  not  have  been 
foreseen  or  contemplated  as  a  probable  result. 
Sdiumaker  v.  St,  Pavi  dD,  R.  Co.  46  Minn. 
39,  18:  867 

88.  One  who  violates  a  duty  owed  to  others 
or  commits  a  tortious  or  wrongfully  negligent 
act,  is  liable,  not  only  for  those  injuries  which 
are  the  direct  and  immediate  consequences  of 
his  act,  but  for  such  consequential  injuries  as, 
according  to  common  experience,  are  likely  ta 
and  in  fact  do  result  from  his  act.  Smethurst 
V.  Independent  Cong.  Church,  148  Mass.  261, 

8:  696 

89.  There  can  be  only  one  allowance  of 
damages  for  one  wrongful  sale  of  liquor,, 
and  only  one  sale  allowed  for  under  any 
count;  and  damages  can  only  be  allowed  for 
permitting  loitering  about  the  premises  where 
liquors  are  sold,  for  the  particular  occasions 
proved  other  than  those  when  sales  are  alleged 
to  have  been  made.  Sackett  v.  Ruder  (Mass.) 
152  Mass.  897,  9:  891 

90.  The  owner  of  a  coal  mine  is  not  entitled 
to  any  damages  in  a  suit  for  an  injunction, 
from  the  fact  that  one  of  the  defendants  had 
driven  away  from  the  mine  a  person  who  had 
a  contract  with  the  plaintiff,  without  any  limit 
as  to  time,  to  take  coal  at  a  certain  price  per 
bushel,  and  who  had  cleaned  out  the  entry  to 
the  mine,  for  which  plaintiff  had  paid  nothmg, 
where  it  does  not  appear  that  plaintiff  may  not 
still  mine  and  sell  fiie  coal  and  get  a  higher 
price  for  ft.  Rankin* s  Appeal  (Pa.)  1  Monag- 
han,  808,  8:  489 

f.  Fraud, 

91.  Damages  to  a  holder  of  shares  of  stock 
fraudulently  issued  by  corporate  officers  should 
be  measured  by  the  market  value  of  valid  stock 
at  the  time  when  the  corporation  refused  ta 
recognize  the  corporate  shares  as  valid.  AUen 
V.  South  Boston  R.  Co.  150  Mass.  200,  6:  716 

92.  The  true  measure  of  damages  in  an  action 
to  set  aside  a  conveyance  for  fraud  is  the 
profit  derived  from  the  property  while  in  the 
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Duichaser's  Dossession.     Gruber  v.  Baker,  20 
Sev.468,     *  »5«02 

g.  AsaauU;  FdUfe  Impruonment, 

See  atoo  wpra,  12;  infra^  243. 

93.  The  measure  of  damages  lor  injuries 
caused  by  a  kick  is  DOt  wbat  UefcDdant  might 
reasoDably  be  supposed  to  have  contemplated 
88  likely  to  result,  but  what  actually  did  result. 
Vosburg  v.  Putney,  80  Wis.  528,        14:  826 

94.  A  verdict  of  $4,000  in  favor  of  one  who 
at  midnight  was  taken  from  his  home  to  a  dis- 
tant field,  stripped  naked,  tied  to  a  tree,  and 
■eyerely  beaten,  and  then  ordered  to  leave  the 
county,  or  he  would  be  killed,  rendered  against 
the  x)ersons  who  committed  the  assault,  will 
not  be  set  aside  as  excessive.  Morgan  v.  Ken- 
dall, 124  Ind.  454,  9:  445 

95.  Where  a  conductor  of  a  train  refuses  to 
recognize  an  excursion  ticket  in  the  hands  of 
the  holder,  who  is  thereby  entitled  to  ride  there- 
on, and  demands  of  him  the  regular  fare,  and 
attempts  to  eject  him  by  force  for  nonpayment 
hereof,  the  railway  company  is  liable  in  dam- 
ages for  the  assault,  and  the  jury  in  assessing 
the  damages  may  consider  in  connection  there- 
with the  annoyance,  vexation,  and  indignitv 
suffered  by  him.  Carsten  t.  Norihem  P.  H. 
0^.44  Minn.  454,  9:  688 
False  imprisonment. 

96.  Damages  for  wrongful  confinement  in 
an  insane  asylum  are  not  confined  to  the  ex- 
pense of  procuring  a  release  and  the  time  lost, 
but  extend  to  the  mental  suffermg,  humilia- 
tion, shame,  disgrace,  and  injury  to  reputa- 
tion suffered  thereby.  Hewlett  v.  George,  68 
Miss.  682,  18:  682 

97.  Where  false  imprisonment  consisted  in 
being  constantly  guarded  by  and  under  the 
control  of  detectives  for  about  two  weeks,  a 
verdict  of  $20,000  damages  is  excessive,  but 
was  allowed  to  stand  if  plaintiff  would  remit 
40  per  cent  of  it.  FotheHngliam  v.  Adams  Ex- 
preu  Go,  (U.  C.  E.  D.  Mo.)  30  Fed.  Kep.  252, 

1:  474 

h.  Libel  or  Slaiutet'. 
See  also  supra,  18-16. 

98.  In  an  action  for  slander,  the  character 
and  social  standing  of  the  defendar.t,  as  well 
as  of  the  plaintiff,  may  be  considered  in  esti- 
mating the  aniount  of  damages.  BrougJttoii 
V.  MeGrete  (C.  C.  D.  Ind.)  89  Fed.  Rep.  672, 

5:  406 

99.  Protest  fees  voluntarily  paid  on  the  pre- 
mature protest  of  a  note  cannot  be  recovered 
as  part  of  the  damages  in  an  action  for  libel  in 
protesting  the  note.  Hirehfield  v.  Ft,  WorUi 
Nat,  Bank,  88  Tex.  452,  15:  689 

100.  A  verdict  for  $571  in  an  action  for  libel 
In  publishing  plaintiff  on  a  list  of  delinquent 
debtors  by  an  agencv  to  collect  bad  debts  is 
not  excessive,  where  he  proves  that  credit  was 
refused  him  by  one  person  on  account  of  the 
publication.     MueUe  v.  Tuteur,  77  Wis.  236. 

9:  86 

101.  Damages  from  publication  of  a  libel  can- 
See  IndsK  to  Rotes  Precedin|p« 


not  be  enhanced  by  the  republication  thereof  hj 
other  persons,  even  if  there  was  a  general 
probability  of  ils  republication.  Burt  v.  ASr 
vertiser  Newspaper  Go,   154  Mass.   238, 

18:  97 

Slander  of  title. 

102.  Only  damage  which  is  the  natural  and 
direct  result  of  slander  of  title  is  recoverable 
therefor.    Burkett  v.  GHffith,  90  Cal.  582, 

18:  707 

Personal  Injuries;  Death, 

1.  In  General, 

See  also  infra,  216,  244,  245. 

108.  The  price  to  be  paid  to  a  volunteer  for 
enduring  suffering  caused  by  a  personal  in- 
jury cannot  be  regarded  as  the  standard  in 
determining  the  amount  of  damages  in  an 
action  for  such  injury ;  and  an  instruction 
which  suggests  such  an  idea  of  a  price  in  con- 
nection with  the  diflaculty  fixing  the  amount 
is  misleading.  SpavMing  v.  Pennsylvania  Go. 
142  Pa.  508,  18:698 

104w  Diminished  capacity  to  perform  manual 
labor,  as  distinguished  from  Joss  of  earning 
power  by  any  labor,  manual  or  otherwise,  may 
properly  be  considered  by  the  juiy  in  deter- 
mining the  damages  to  be  awarded  for  a  per- 
sonal injury  to  a  boy  who  has  adopted  no 
particular  calling  or  trade  for  his  life  work. 
Fort  Worth  <&  D.  G.  B.  Go.  v.  Robertson  (Tex.) 

14:  781 

105.  No  fixed  rule  exists  for  estimating  the 
damages  to  be  recovered  by  one  who  is  per- 
manently disabled  from  laboring,  through  the 
negligence  of  another.  The  most  that  can  be 
done  IS  to  instruct  the  jury  in  general  terms  to 
award  a  fair  and  reasonable  compensation,  tak- 
ing into  consideration  what  the  plaintiff's  in- 
come would  probably  have  been,  how  long  it 
would  have  lasted,  and  all  the  contmgencies  to 
which  it  was  liable.  Biehmond  db  D.  B.  Go,  v. 
Allison,  86  Ga.  145,  11:  48 

106.  Where  medical  services  are  proved  in 
an  action  for  personed  injuries,  nommal  dam- 
ages at  least  should  be  awarded  for  profes- 
sional treatment.  Feeney  v.  Long  Island  R. 
Go.  116  N.  Y.  875,  5:  544 

107.  In  an  action  by  a  father  to  recover  for 
the  loss  of  services  of  his  minor  child  by  rea- 
son of  injuries  inflicted  upon  him  by  a  third 
person,  which  result  in  his  death,  the  recovery 
must  be  limited  to  the  damages  which  accrued 
during  the  period  between  Uie  injury  and  the 
death,  and  cannot  embrace  those  accruing 
after  the  death  occurred.  Davis  v.  St.  Louis, 
L  M.  A  S.  B.  Go.  58  Ark.  117,  7:  888 

108.  Expenses  incurred  in  seeking  a  cure 
from  personal  injuries  received  through  an- 
other's negligence  are  recoverable  as  damages 
for  such  iniuries  if  they  were  necessary,  rea- 
sonable, and  judicious  expenditures.  Hart  v. 
Charlotte,  G.  A  A.  B.  Go,  33  S.  C.  427, 

10:  794 
Instances  of  amount* 

109.  In  an  action  for  damaEces  for  personal 
iniuries,  a  verdict  of  a  jury  for  $6,050  for  plain- 
riff  is  not  so  large  as  to  justify  the  intervention 
of  the  court,  where  the  evidence  showed  that 
his  earnings  per  year  were  $1,150,  that  hia 
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medical  expenses  were  $400,  that  he  has  paraly- 
sis from  the  injury  to  the  spinal  cord,  and 
probably  will  not  recover  from  the  effects  of  the 
injury.  MeUorv.  Mmouri  P.  IL  Co,  lOo  Mo. 
455.  10:  86 

110.  A  verdict  to  $10,000  is  not  an  excessive 
amonnt  to  be  awarded  as  damages  to  a  boy 
who  by  reason  of  defendant's  negligence  was 
compelled  to  remain  in  bed  for  five  months, 
tauffering  much  pain,  and  lost  one  leg  entirely, 
while  the  other  was  much  weakened  and  ren- 
dered less  useful.  Fart  Worth  d  D.  C,  E,  Co. 
V.  Robertwu  (Tex.)        ,      »  14:  781 

111.  A  verdict  for  $10,000  will  not  be  set  aside 
as  excessive,— especially  if  approved  by  the 
trial  judge,— where  it  is  given  for  injuries  by 
which  a  woman  is  made  a  cripple  during  life 
and  subject  to  much  pain  and  suffering.  Shot- 
totoe  V.  Oregon,  8.  L,  d  U,  N,  R.  Co.  (Or.) 
:i2  Or.  4<50,  16:  698 

112.  A  verdict  for  $25,000  is  excessive  in  an 
action  for  personal  injuries  by  which  a  rail- 
road conductor  thirty  years  old  was  badly 
burned  about  the  face  so  as  to  disfigure  him  for 
life,  and  also  lost  the  use  of  his  left  arm,  be- 
sides receiving  some  injury  to  his  right  band 
and  both  feet.  Standard  CHI  Co.  v.  Tierney 
92  Ky.  367,  14:  677 
Effect  of  prior  disease. 

113.  A  person  is  not  deprived  of  his  right 
to  recover  full  compensation  for  personal  in- 
juries because  he  was  at  the  time  suffering 
from  a  disease  which  was  aggravated  thereby. 
Louiwille,  iV".  A.  &  C.  It.  Co.  v.  Snider,  117 
Ind.  485,  8:  484 

IH.The  measure  of  damages  for  personal  in- 
juries caused  by  negligence  is  the  injury  done, 
even  though  it  might  not  have  resulted  but  for 
a  peculiar  physical  condition  of  the  person  in- 
jured, or  may  have  been  aggravated  thereby. 
Lapleine  v.  Morgan'*  L.  <ft  T.  H.  d  S.  S.  Oo. 
40  La.  Ann.  661,  .      1:878 

115.  Where  the  damages  done  lo  a  child  by  an 
injury  appear  to  be  aggravated  by  a  latent 
hereditary  hysterical  diathesis,  which  had 
never  exhibited  itself  before  the  accident,  and 
might  never  have  developed  but  for  it,  defend- 
ant will  be  held  for  the  entire  damages  as  the 
direct  result  of  the  accident.  Jd, 


2.  Injuries  to  Married  Women. 

116.  Damages  recoverable  by  a  married 
woman  for  personal  injuries  cannot  include 
anything  for  loss  of  earnings,  where  she  was 
working  for  her  husband  under  a  contract  for 
wages,  as  such  contract  is  not  enforceable  and 
the  damages  for  the  loss  of  such  services  be- 
long to  the  husband.  BUeehinaka  v.  Howard 
Mission  db  H.fw  L.  W.  180  N.  Y.  497, 

15:  215 

117.  Damages  for  loss  of  services  of  plain- 
tiff's wife  by  reason  of  personal  injuries  are 
not  confined  to  the  value  of  her  services  with- 
in the  household,  but  may  include  the  value 
of  her  services  as  manager  of  her  husband's 
business,  where  she  was  thus  engaged  at  the 
time  of  the  injury,  without  any  contract  or 
expectation  of  pay  for  her  services.  Citizens 
Street  R.  Co.  v.  Tkiname,  121  Ind.  375. 

7:  852 

118.  Damages  for  loss  or  in  jur>'^  to  the  hus- 
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band  may  properly  be  recovered  in  an  action 
by  husbana  and  wife  for  a  personal  injury  to 
her,  in  jurisdictions  where  properly  acquired 
by  either  is  community  property  for  which 
the  one  having  the  disposition  of  it  must  sue, 
since  he  is  the  only  necessary  plaintiff  in  the 
action,  and  may  mclude  in  his  demand  all 
damages  naturally  flowing  from  the  injury 
complained  of.  Hawkins  v.  Front  Street  Cable 
R.  Co.  3  Wash.  592,  16:  808 

119.  Loss  of  the  society,  companionship,  and 
solace,  of  one's  wife,  is  not  an  element  of  tbe 
damages  which  he  can  recover  in  case  of  her 
injury  through  another's  negligence.  la. 

120.  Impairment  of  health  and  suffering 
growing  out  of  the  death  and  premature  birth 
of  the  child  of  a  prej^nant  woman  by  reason  of 
injuries  negU(;ently  mflicled  on  her  by  a  third 
person,  which  would  not  have  attended  its 
birth  at  the  usual  time  either  alive  or  dead, 
may  be  considered  in  estimating  the  damages 
to  be  awarded  for  such  injury.  Id. 

121.  Mere  prpof  that  an  unborn  child  died 
and  was  prematurely  delivered  because  of 
negligent  injuries  to  its  mother  is  not  sufficient 
to  establish  her  right  to  recover  substantial 
damages  for  the  injury.  Id. 

122.  The  mere  fact  tliat  a  married  woman 
becomes  pregnant  after  a  personal  injury 
caused  by  negligence,  when  no  caution  in  that 
respect  has  been  given  by  her  medical  advisor, 
is  not  necessarily  and  as  a  matter  of  law  suffi- 
cient ground  to  justify  a  reduction  of  damages 
for  the  injury,  although  the  results  of  the 
injury  may  have  been  theretij'  prolonged  or 
her  recovery  delayed.  SaUaday  v.  Dodgeville, 
85  Wis.  — ,  80:  541 

8.  DeatJi, 

128.  Recovery  for  the  pecuniary  loss  only 
can  be  hud  in  an  action  for  the  death  of  a 
relative.  Margan  v.  Southern  P,  Co.  95  Cal. 
510,  17:  71 

124.  A  true  and  fair  basis  for  the  measure  of 
damages  for  failure  of  support  by  the  death 
of  a  person  is  the  cost  of  an  annuity  which 
would  furnish  the  support.  Brockwap  v.  Pat- 
terson, 72  Mich.  122,  1:  708 

125.  The  pecuniary  injury  resulting  from  the 
death  of  a  person  Jfrom  whom  the  beneficiaries 
of  the  action  had  no  right  to  claim  support  is 
the  loss  of  what  the  deceased  would  probably 
have  accumulated  afterward  if  he  had  Uvea. 

Jlottard  V.  Delaitart  dt  H.   Canal  Co.  (U.  (J. 

D.  Vt.)  40  Fed.  Rep.  195,  6:  75 

126.  Nominal  damages  only  can  be  recovered 
from  a  railroad  company  lor  the  benefit  of 
ihc  father  of  a  person  killed  through  it.s 
negligence,  unless  it  is  shown  that  de- 
ceased gave  assistance  to  his  father,  or  that  the 
father  had  a  reasonable  expectation  of  pecu- 
niary benefit  from  the  continued  life  of  de- 
cedent; and  the  reasonable  character  of  this 
expectation  must  appear  from  the  facts  in 
proof.  These  facts,  if  proven,  must  determine 
the  measure  of  damages  Fordyce  v.  MeCants 
51  Ark.  509,  4:  896 

127.  The  net  earnings,  health,  and  habits 
of  a  man  may  be  considered  as  factors  in 
making  an  estimate  of  the  damages  for  hi^ 
death.     Bluckicell  v.  Moorman^  HI  N.  G.  151. 

17:  729 
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128L  The  earning  power  of  a  healthy  man 
Hying  on  his  income,  for  which  damages  on 
account  of  his  death  may  be  given  to  his  ad- 
ministrator, may  include  his  skill  in  the  man- 
ajrement  of  wealth  or  capacity  to  manage  af- 
fairs, which  would  be  of  advantage  to  an  es- 
tate. &cotiowe  V.  Oregon,  8.  L.  <fc  U.  N,  B. 
Vo.  22  Or.  430,  16:  59» 

129.  A  vordict  for  11,000  damages  for  the  neg- 
ligent killing  of  a  widower  seventy- three  years 
old,  who  was  strong  and  vigorous  for  his  age 
and  actively  engaged  in  business,  will  not  be 
set  aside  as  excessive,  although  his  children 
are  a)1  of  mature  years  and  not  dependent  upon 
him  for  support.  Wabash  v.  Carver,  129  Ind. 
652.  18:  851 

130.  Two  thousand  dollars  damages  were 
awarded  for  the  death  of  plaintiff's  son,  be- 
tween eighteen  and  nineteen  years  of  age,  who 
was  robust,  earning  $25  per  month,  and  who 
was  a  dutiful  son  employing  his  wages  for 
the  benefit  of  his  father*s  family.  Myhan  v. 
Lovisia7ia  Electric  Light  db  F.  do.  41  La.  Ann. 
964,  7:  178 

j.  Injury;   TaJdng  or  Detention  of  P&i'sonal 

Property, 

131.  The  measure  of  damages  for  property 
destroyed  by  negligence  is,  in  the  at»ence  of 
willfulness  or  malice,  the  value  of  the  proper- 
ty at  the  time  of  the  destruction,  with  interest. 
Jack9onnUe,  T.  di  K.  W,  R  Co,  v.  Peninsular 
Und,  I.  &  M.  Go.  27  Fla.  1, 157,  17:  88»  65 

132.  A  verdict  for  $475  is  excessive  where 
that  appears  to  have  been  the  whole  value  of 
the  property,  and  the  evidence  shows  that  $30 
could  have  been  obtained  for  the  property  after 
it  was  damaged.  Oidf,  C.  <fc  8,  F,  R,  Co.  v. 
Johnson.  71  Tex.  619,  1:  780 

133.  Where  an  oflacer  from  whon»  attached 
property  has  been  replevied  obtains  judgment 
therefor,  his  measure  of  damages  is  the  amount 
due  the  attaching  plaintiffs  at  the  time  of  the 
replevin,  not  exceeding  the  value  of  the  prop- 
erty and  not  including  writs  of  attachment 
<;oming  to  him  after  the  property  was  taken  in 
replevin.     Sloan  v.  Cobum,  26  Seb.  607, 

4:  470 
134  Expenses  incurred  in  good  faith  in  at- 
tempting a  cure  may  be  included,  in  addition 
to  the  actual  value  of  the  animal,  in  the  dam- 
ages for  an  injury  by  which  an  animal  is  made 
entirely  worthless.  Ellis  v.  Hilton,  78  Mich. 
1.30,  6:  454 

In  trover. 

135.  The  measure  of  damages  for  the  un- 
lawful detention  of  a  piano  is  its  rental  value. 
Chauvin  ▼.  Valiton,  8  Mont.  451,  8:  194 
186.  In  trover  the  rule  of  damage  is  proper 
oompensation  for  the  property  taken  and  con- 
verted, regardless  of  the  manner  of  the  entry 
and  taking.  Omalui  &  O.  8mdting  R  Co.  v. 
Tabor,  13  Colo.  41,  5:  286 


sion  of  a  debtor's  property  in  fraud  of  law  hy 
a  creditor,  when  sued  by  an  assignee  for  crea- 
itors,  is  the  value  of  the  property  at  the  time  it 
was  taken.  Champion  v.  V'alido  Marble  Co. 
60  Vt.  291,  1:  120 

139.  For  the  conversion  of  notes  by  a  pledgee 
by  surrendering  them  to  the  maker  in  excUauae 
for  bonds  without  authority  from  the  pledgor, 
be  is  liable  to  the  latter  for  their  actual  value 
onlv  if  that  is  less  than  their  face  value. 
Q-riggs  v.  Day,  136  N.  Y.  152,  18:  120 

140.Theme{isure  of  dama|jcs  in  trover  for  con- 
version of  an  insurance  policy,  where  its  collect! 
ble  value  is  not  shown,  is  the  sum  expressed 
upon  its  face,  with  interest.    Hayes  v.  Mcusa- 
chusetts  Mat.  L.  Im.  Co.  125  111.  626,  1:  808 

141 .  The  measure  of  damages  for  the  couver 
sion,  by  a  pledgee,  through  an  unauthorized 
sale  by  mistake  and  not  in  bad  faith,  of  cor- 
porate stock  deposited  by  the  owner  as  collat- 
eral security,  is  what  it  would  have  cost  the 
owner  to  repurchase  the  stock  within  a  reason- 
able lime  after  notice  of  its  sale,  less  the  debt 
secured  thereby,  with  interest.  Wright  v. 
Bank  of  the  Metropolis,  110  N.  Y.237,  1:  289 

k.  Injury  to  Real  Property;  Nuisance. 

142.  The  cost  of  restoring  land  to  its  former 
condition  is  the  proper  measure  of  damages  for 
injury  thereto,  when  this  is  less  than  the  dim- 
inution in  the  market  value  of  the  whole  prop- 
erly by  reason  of  the  inlury;  but  if  the  cost  of 
restonng  is  more  than  the  diminution,  the  lat- 
ter is  generally  the  true  measure  of  damages. 
Harts/iOfTi,  v.Chaddock,  135  N.Y.116,17:  486 

143.  In  addition  to  nominal  damages  for  a 
forcible  entry  upon  the  peaceable  possession 
of  plaintiff,  even  by  the  owner,  he  can  recov- 
er for  any  injury  inflicted  upon  his  person  or 
personal  property.  Mosseller  v.  Denver,  106 
N.  C.  494.  8:  587 

144.  The  measure  of  damages  for  removing 
the  lateral  support  to  land  is  not  the  cost  of 
repairing  it,  but  the  diminution  of  value  by 
reason  of  the  act.  Moellering  v.  Evans,  121 
Ind.  195,  6:  449 

445.  Where  a  single  trespass  is  committed  on 
two  contiguous  lots  of  the  plaintiff,  it  is  proper 
to  assess  the  damages  to  both  lots  together,  al- 
though they  may  not  have  been  so  used  by  the 
owner  in  connection  with  each  other  that  they 
would  be  considered  one  tract  in  condemnation 
proceedings  by  a  railway  company.  Lamm 
V.  Chicago,  St.  P.  M.  db  0.  R  Co.  45  Minn. 
71,  10:  868 

146.  A  defendant  who  has  collected  water 
into  artificial  channels  and  cast  it  upon  the 
land  of  the  plaintiff  wrongfully  is  liable  for 
all  the  damages  inflicted  thereby  upon  the 
latter,  although  the  plaintiff  could  have  pre- 
vented the  damage  by  a  trifling  expense  and 
by  a  reasonal)le  exertion.  Paddock  v.  Somes, 
102  Mo.  226.  10:  854 

147,  The  diminished  rental  or  usable  value  of 


137.Introverfororewrongfullytakeubyde-        ,     ^     .  *  *u     1    o  ^#  «« 

fendant  from  plaintiff's  mine,  the  measure  of    uplands,  m  consequence  of  the  loss  of  ac 
damage  is  the  value  of  the  ore  so  taken,  less  |  cess  to  the  river  by  construction  of  a  rail- 
Ihe  r^nable  and  proper  cost  of  raising  it    wa^  embankment,    is  to  J>e^  ^etermmed^^ac 
from  the  mine  after  it  was  broken,  and  hauling    '    ^*      -.- *v-_  ^    ..*  ,  ««  ^       ^  ^^r^n^ 


to  the  place  of  its  disposal,  together  with  legal 

interest  from  the  time  of  the  conversion  on  the 

sum  so  found.  I^- 

138.  The  measure  of  damages  for  the  conver- 

L.  U  A.  Dig. 


cording  to  the  existing  condition  of  the  prem- 
ises, and  not  with  reference  to  what  the  usable 
value  might  have  been  if  they  had  been  put  to 
different  uses.  Rumsey  v.  Mew  York  d  N. 
E.  R.  Co.  133  N.  T.  79,  15:  618 
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Btoi 

148.  The  meftmne  of  damages  for  quarrying 
ftBd  carrylDier  away  slone  by  trespassers,  m  a 
tuit  by  lessees  merely  of  the  exclusive  right  to 
quarry  the  stone,  does  DOt  extend  to  the  full 
▼alue  of  the  stone,  but  meiely  to  the  dam- 
ages actually  oocasioDed  by  invasion  of  such 
exclusive  right;  but  nominal  damages  at  least 
should  be  granted.  Baker  t.  Hart,  128  N. 
Y.  470,  18:  60 

Building  and  treeau 

149.  The  measure  of  damages  for  destruction 
or  injury  of  butidines,  trees,  etc.,  by  lire  set  by 
locomotives,  is  the  nmerence  in  %aJue  of  such 
buildings,  trees,  etc.,  before  and  after  the  in- 
jury, and  not  the  difference  in  value  of  the  land. 

White  T.  Cliieago,  M.  &  St,  P.  B.  Co.  1  S.  D. 
326,  et  884 

150.  The  measure  of  damages  for  the  wrongful 
destruetion  of  trees,  if  the  action  is  brought  for 
the  value  of  the  trees,  is  the  market  value  in- 
dependent of  the  real  estate;  but  if  the  action 
is  brought  for  the  injury  to  the  real  estate,  the 
measure  of  damaires  is  the  diminished  value  of 
such  estate.  Bailey  v.  Chicago,  M.  dtSt.P.B, 
Co,  (S.  D.)  19:  668 

151. The  measure  of  damagesfor  a  destruction 
of  fruit  trees  is  the  difference  between  the  value 
of  the  realty  before  and  after  the  destruction  of 
the  trees.    JDwight  v.  Elmira  C.  dt  N,  B,  Co. 
132  N.  Y.  199,  18:  618 

Nuisance* 

See  also  infray  247,  248. 

1 52.  The  difference  between  the  rental  value 
of  premises  free  from  the  effect  of  a  nuisance, 
ana  subject  to  it,  is  the  measure  of  damages  for 
ihe  nuisance.     Kiel  y.  Jackeon,  18  Colo.  878, 

6:  854 

158.  That  a  home  is  less  desirable  and  its 
selling  value  has  been  reduced  are  not  proper 
subjects  of  consideration  in  determining  the 
damages  to  be  paid  to  its  owner  by  one  locat- 
ing a  manufacturing  establishment  in  its 
vicinity.    Bohb  v.  Carnegie,  145  Pa.  824, 

14:  889 

154.  Diminution  in  quantity  or  valu^of 
crops  as  shown  by  a  comparison  with  years 
when  the  establisbment  was  not  there,  and  in 
the  value  of  the  farm  by  the  deposit  thereon  of 
foreign  and  sterilizing  substances,  as  shown 
by  chemical  analysis,  is  a  proper  element  of 
damages  to  be  recovered  by  the  owner  of  a 
farm  from  the  proprietor  of  a  manufacturing 
establishment  located  in  the  vicinity,  the  ope- 
ration of  which  causes  such  diminution. 
Botb  V.  Carnegie,  145  Pa.  824,  14:  889 

155.  No  danuiges  can  be  recovered  by  the 
owner  of  a  farm  for  injuries  to  crops  growing 
thereon  by  gases  from  a  manufacturing  estab- 
lishment m  the  vicinity,  during  years  in  which 
the  farm  was  in  the  possession  of  a  tenant  who 
paid  a  full  rem  for  it  BM  v.  Carnegie^  145 
Pa.  324,  14:  889 

156.  Benefits  realized  by  a  person  because  of 
the  establishment  in  his  vicinity  of  a  manufac- 
turing concern  are  to  be  considered  in  deter- 
mining the  damages  which  must  be  paid  him 
for  injuries  done  to  his  property  by  such  con- 
cern.   BM  V.  Carnegie,  145  Pa.  824, 

14:  889 
See  Ihdez  to  Notes  Pgecedlng. 


L  Condemnation  o^  Depredation  in  Value  bi^ 
EmineiU  Domain, 

1.  In  OeneraL 

157.  A  tenant,  on  condemnation  of  a  portion, 
of  the  leased  premises,  is  entitled  to  damages  for 
the  value  of  his  leasehold  interest  which  is  taken^ 
without  any  deduction  for  abatement  of  rent 
Stubbinas  t.  Emneton,  186  HI.  87,     11:  889* 

158.  The  cost  of  repairs  upon  a  toll  bridge 
which  has  been  taken  by  a  county  cannot  be 
considered  in  determining  the  compensation 
which  must  be  paid  to  the  owners  because  of 
such  taking.  Mifflin  Bridge  Co,  y.  Juniata 
County,  144  Pa.  865,  18:  481 

159.  In  railroad  condemnation  proceedings, 
damages  are  recoverable  for  the  removal  of 
an  embankment,  although  above  the  estab- 
lished grade  of  an  unopened  street,  on  which 
was  placed  a  private  railroad  siding,  leadins^ 
to  the  owner's  property.  Quigley  v.  PenneyC- 
mnia  8.  V.  B  Co,  121  Pa.  85,  1:  608: 

160.  Where  the  location  of  a  railroad  across 
property  leased  as  a  coal  yard  makes  necessary 
new  appliances  for  the  continuation  of  the  coal 
business,  and  increases  the  cost  of  raising  and 
storing  the  coal,  as  well  as  the  breakage  and 
waste  in  handling  it,  the  additional  expense 
and  loss,  together  with  the  cost  of  the  new  ap- 
pliances, may  properly  be  received  in  evidence 
in  a  proceedinir  by  the  lessee  to  recover  dam- 
ages for  such  location,  not  as  specific  items  of 
claim,  but  as  affecting  the  market  value  of  the 
leasehold.  Schuylkill  Biver  E,  S.  B.  Go,  v. 
Kersey,  133  Pa.  284,  7:  409 

161.  Just  compensation  for  taking  part  of  an 
entire  tract  of  land  for  public  use  cannot  be  as- 
certained without  considering  the  damage  done 
to  the  residue  by  the  separation  and  benefit 
immediately  accruing  thereto.  Slate,  Mangles, 
V.  Hudson  County  Freeholders  (N.  J.  Sup.) 
55  N.  J.  L.  (26  Vroom)  88,  17:  786- 

162.  In  proceedings  to  assess  damages  for  the 
taking  of  property  tor  railroad  purposes,  what- 
ever injuriously  affects  tiie  owner's  adjoining^ 
property  as  the  direct  and  necessary  result  of 
the  location  of  the  road  may  be  considered  by 
thp  jury  in  making  their  assessment.  Sc/iuyl- 
kill  Biper  E,  8,  B,  Co.  v.  Kersey,  188  Pa.  284, 

7:  409 
168.  The  measure  of  damages  recoverable  by 
the  owner  of  the  fee  when  a  railroad  company 
permits  land  condemned  for  its  use  to  be  put  to 
other  uses  is  the  rental  value  of  the  property 
for  such  uses,  where  there  is  no  injury  to  the 
realty.    Lyon  v.  McDonald,  78  Tex.  7, 

0:  89& 

164.  One  who  acquires  an  invalid  title  to  the 
fee  of  lands  which  have  been  condemned  for 
railroad  purposes  and  afterwards  ai^plied  to 
other  uses,  and  who  subsequently  brings  suit 
upon  such  title  and  recovers  a  judgment  for  the 
land  against  the  holder  of  the  legal  title,  can 
recover  rent  for  such  premises  omy  from  the 
time  his  suit  was  brou&rht,  and  not  from  the 
time  he  first  claimed  title.  Id, 
Chanee  of  pl»nu 

165.  Q  a  change  in  the  plan  of  constructing  a 
railroad  across  property  condemned,  involving 
more  damages,  is  made  after  damages  have 
been  assessed  or  settled  by  agreement,  the 
owner  of^the  land  may  demand  a  new  assess- 
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ment,-»the  inquiry  being  whether  the  land,  as 
a  whole,  Ib  cUuna^ed  more  by  the  railroad  on 
its  present  plan  than  as  it  was  first  constructed; 
if  so,  the  amount  ascertained  will  be  the  dam- 
age. Wabash^  St.  L.  A  P.  R  Co,  v.  McDou- 
,900,126111.111.  1:207 

Daag^er;  possible  injuries. 

166.  When  ♦»  part  of  a  farm  or  tract  of  land  is 
appropriated  for  the  right  of  way  of  a  railroad, 
danger  from  fire  to  buildings,  fences,  timber, 
or  crops  upon  the  remainder,  in  so  far  as  it  de- 
predates the  value  of  the  property,  may  be 
properly  considered  in  giving  compensation  to 
the  landowner.  Leroy  di  W.  B,  Co.  v.  Bou 
40  Kan.  6W,  2:  217 

167.  Where  a  railroad  is  laid  through  a  farm 
or  tract  of  land  used  for  stock  purposes,  or 
adapted  to  stock  purposes,  the  accidental  dan- 
ger to  which  stock  thereon  will  be  exposed 
may  be  considered  in  giving  compensation  to 
the  landowner  for  the  right  or  way  appropriated 
for  the  railroad,  so  far  as  the  same  affects  the 
vahie  or  depreciation  of  the  land,  or  tract  of 
land,  but  not  anv  danger  or  probable  injury 
resulting  from  the  fault  or  negligence  of  the 
railroad  company  in  operating  or  failing  to 
fence  its  road.  Id. 

168.  The  possibility  of  unskillful  and  im- 
proper construction  of  a  reservoir  which  is  not 
yet  completed  caunot  be  considered  in  estimat- 
mg  damages  to  adjacent  property  in  proceed- 
ings by  eminent  domain.  It  must  be  assumed 
that  the  work  will  be  done  in  a  skillful  and 
proper  manner.  AUoway  v.  NouJiville^  88 
Tenn.  510,  8:  128 
Crops. 

16§.  Crops  planted  by  the  owner  of  land 
HfLcr  the  location  of  a  railroad,  but  before 
the  damages  had  been  paid  or  secured,  or 
notice  given  of  an  intent  to  enter,  are  proper 
subjects  for  compensation  when  the  laud  is 
taken.  Lajfet*ty  v.  tichuylkUl  River  E.  8.  R 
Co,  124  Pa.  287,  8:  124 

170.  A  tenant  with  notice  of  the  location  of 
a  railroad  over  the  leased  premises,  who  plants 
crops  thereon  before  the  damages  are  paid  or 
secured,  or  notice  of  entry  given,  is  entitled  to 
the  damages  for  injury  to  the  growing  crops 
by  the  entry  of  the  company.  Id. 

2.  Value;   Esiimate  of, 

171.  A  statute  requiring  the  value  of  prop- 
erty condemned  to  be  estimated  as  at  the  time 
of  appraisement  must  be  enforced  when  in- 
voked by  the  owner  of  the  property.  Bell  v. 
/Mmbom,  18  Colo.  346,  20:  241 

172.  The  necessities  of  the  public  or  of  the 
party  seeking  to  condemn  land  cannot  be 
taken  into  consideration  in  fixing  its  value. 
San  Diego  Land  di  T,  Co.  v.  Ifeale,  88  Cal.  50, 

11:  604 
178.  Calculation  of  the  actual  value  of  land 
condemned,  by  considering  the  necessary 
cost  of  putting  it  in  condition  for  certain  pur- 
poses, and  the  probable  income  and  profit 
which  would  result  from  its  use,  is  not  a 
proper  method  of  determining  its  value.  Id, 
174.  Although  property  may  have  no  market 
valve  in  the  strict  sense  of  the  term,  there  be- 
Ine  no  actual  demand  or  current  rate  of  price, 
eiuer  because  there  have  been  no  sales  of  sim- 
Har  property,  or  because  the  pifrtici^  piece  is 

See  Indes  to  Notes  Preoedlni^ 


the  only  thing  of  its  kind  in  the  neighborhood, 
when  it  is  taken  in  condemnation  proceedings 
it  is  proper  to  consider  the  purposes  for  whidi 
It  is  suitable,  as  a  means  oi  ascertaining  what 
reasonable  purchasers  would  in  all  prolMtbility 
be  willing  to  give  for  it;  and  this,  in  a  general 
sense,  may  be  said  to  be  its  market  value;  and 
the  fact  that  It  has  not  been  previously  used 
lor  tne  purposes  in  question  is  ineJevant. 
San  Diego  Land  &  T.  Co.  v.  NenU,  78  Cal.  68, 

8:  88 

175.  Land  taken  for  part  of  a  reservoir  site 
should  be  considered  with  reference  to  its  val- 
ue for  reservoir  purposes,  in  estimating  the 
owner's  compensation,  alUiough  it  has  no  value 
for  reservQir  purposes  except  in  connection 
with  other  land  owned  by  the  party  seeking 
its  eondemnation.  M, 

176.  The  value  of  land  to  be  condemned  for 
any  special  purpose,  including  that  for  which 
it  £s  to  be  taken,  may  be  taken  into  account  as 
one  of  the  elements  tending  to  show  its  market 
value;  but  the  market  value,  and  not  the  value 
for  such  special  purpose,  or  the  value  to  the 
party  seeking  to  condemn  it,  is  the  measure  of 
damages.  San  Diego  Land  &  T,  Co,  v.  NeaXe 
88  Cal.  50,  11:  604;  AXUAioa/y  v.  NaOiviUe^ 
88  Tenn.  510,  8:  128;  San  Diego  Land  A  T. 
Co.  V.  NeaU,  78  Cal.  68,  8s  88 

177.  There  is  no  distinction  between  land  near 
to  and  that  remote  from  a  reservoir  site,  so  far 
as  concerns  the  application  to  it  of  the  rule  that 
the  actual  market  value  must  determine  the 
compensation  for  it  in  condemnation  proceed- 
ings. San  Diego  Land  db  T,  Co.  v.  2^'eale,  88 
Cal.  50.  11:  604 

ImproTements. 

178.  Improvements  made  for  public  use  by  a 
railroad  companv  lawfully  in  possession,  with 
the  right  to  condemn  for  such  use  at  any  time, 
do  not  l)elong  to  the  owner  of  the  land,  and 
the  value  thereof  will  not  be  allowed  him  as 
•damages  on  condemnation.  The  maxim  quio- 
(juid  plantatur  aolo,  solo  eedit,  does  not  apply 
m  such  a  case.    St,  Johnsbury  d  L.  C.  R.  Uo,v, 

WUtard,  61  Vt.  134,  2:  528 

179.  Where  a  railroad  company  having  the 
power  of  eminent  domain  has  entered  upon 
land  without  the  consent  of  the  landowner  and 
without  complving  with  the  law  regulating  the 
exercise  of  such  power,  and  has  constructed  a 
railroad  track  thereon,  the  value  of  the  im- 

firovements  thus  put  by  the  company  on  the 
and  cannot  be  included  in  estimating  the  dam- 
ages sustained  bv  the  landowner,  in  proceed- 
ings subsequently  instituted  under  such  law 
hj  the  company,  or  its  legal  successor  having 
similar  power  to  condemn  the  land  or  an  ease- 
ment therein  to  the  company's  use;  and  this, 
whether  the  company  has  been  ousted  from 
the  former  possession  or  not.  JaekeonviUe,  T. 
d  K.  W.  R,  Co,  V.  Adams,  28  Fla.  681. 

14:  688 

180.  The  value  of  a  public  schoolhouse  built 
on  land  of  an  unknown  owner  in  the  expecta- 
tion that  he  will  permit  such  use,  and  with  the 
intention,  in  case  he  will  not,  to  acquire  it  hj 
eminent  domain,  is  not  to  be  included  in  his 
compensation  if  it  becomes  necessary  to  con- 
demn the  land.  Ohaas  v.  Jmnmett,  8  Utah, 
281.  16:  808 

181.  The  recovery  of  damages  for  a  change  in 
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the  construction  of  a  railroad  cannot  ioclude  a 
loss  resulting  from  removal  of  an  improvement 
put  upon  the  land  by  the  corporation  oj  that 
from  which  it  purchased.  Wabashy  St.  L.  d 
P.  R.  Co,  V.  McDmgaU,  126  111.  Ill,    1:  207 

8.  Advantages;  Offsets. 

See  also  infra,  199. 

182.  "General  benefits"  cannot  be  considered 
in  delermininj^  jusi  compensation  for  takmg  a 
poi  tion  of  a  tract  of  land  for  public  use,  be- 
-cause  they  are  to  arise,  if  at  all,  in  the  indefi- 
nite future,  and  are  so  uncertain  as  to  be  inca- 
pable of  present  estimation.  State,  Mangles^ 
V.  Hudson  County  Freeholders  (N.  J.  Sup.)  56 
K.  J.  L.  (26  Vroom)  88.  17:  786 

183.  "Tlie  benefits  that  will  result  from 
such  road,"  within  the  meaning  of  a  statutory 
provision  as  to  considering  the  benefits  in  es- 
timating damages  for  a  portion  of  land  taken 
for  a  road,  mean  the  benefits  resulting  when 
the  road  is  laid  out,  and  not  after  it  is  im- 
proved. Id. 

184.  Under  the  provisions  of  Kan.  Con.st.art. 
\%,  §  4,  a  railroad  company  must  make  full 
compensation  for  the  right  of  way  appropriated 
to  the  corporation,  irrespective  of  any  benefits 
or  supposed  benefits  from  the  construction  of 
the  road  or  any  improvement  tliereby.  Leroy 
A  W,  R.  Co.  V.  ifow,  40  Kan.  598,  2:  217 
185. The  benefits  wiiicli  will  accrue  to  property 
by  reason  of  the  construction  of  a  railroad  must 
necessarily  be  considered  in  determining  the 
amount  oi  the  consequential  damages  to  be  al- 
lowed to  its  owner  on  account  of  such  con- 
struction, and  their  consideration  for  such  pur- 
pose is  not  prohibited  by  the  statute  which  for- 
bids commissioners,in  determining  the  compen- 
sation to  be  made  to  owners  of  property  ac- 
quired for  the  construction  of  railroads,  to 
make  any  allowance  or  deduction  ou  account 
of  any  real  or  supposed  benefits  which  the 
party  in  interest  may  derive  from  the  construc- 
tion "^of  the  proposed'  road.  Neioman  v.  Metro 
j)oUtan  Elev.  R.  Co.  118  N.  Y.  618,      7:  289 

186.  In  an  action  by  a  lessee  of  property 
abutting  upon  a  street  througli  which  an  ele- 
vated niilroad  is  constructed,  to  recover  dam- 
ages for  the   permanent  impairment  of  his 

•easement  in  the  street  for  light,  idr,  and  access, 
the  general  appreciation  of  the  value  of  prop- 
erty consequent  upon  such  improvement  can- 
not be  considered, as  it  belongs  to  the  property- 
owner,  but  special  and  peculiar  advantages 
which  tend  to  incre<ise  the  rental  value  of  the 
property  are  elements  which  the  jury  must 
consider  in  determining  the  amount  of  their 
award.  Id. 

187.  The  increase  in  value  in  land  to  be  taken 
In  condemnation  proceedings  for  reservoir 
purposes,  by  reason  of  the  fact  that  a  reservoir 
has  been  already  partially  constructed  on  ad- 
jacent land  belonging  to  the  party  seeking  the 
condemnation,  cannot  be  taken  into  account  in 
fixing  the  owner's  compensation.  San  Diego 
Land  &  2\  Co.  v.  NeaU,  78  Cal.  63,       3:  88 

188.  The  enhancement  in  value  of  lands  in 
the  neighborhood  by  reason  of  having  irriga- 
tion facilities  afforded  bv  the  constnictiou  of 
a  reservoir  cannot  be  considered  in  determining 
the  amount  of  compensation  to  an  owner  for 
land  taken  for  reservoir  purposes.  Id. 

See  Indez  to  Nc»tefl  Precedinflr* 


4.  As  t4>  Abutting  Owners^ 

189.  In  estimating  damages  to  a  lot,  caused 
by  the  constniollon  and  maintenance  of  a  rail- 
way in  the  street  in  front  of  the  premises,  but 
beyond  the  center  line  thereof,  only  such  in- 
juries to  the  property  should  be  considered  aa 
proximately  result  from  interference  with  the 
appurtenant  easement  for  purposes  of  access, 
light,  and  air,  which  the  owner  has  in  that 
part  of  the  street.  Lamm  v.  Chicago,  St.  P.  M 
dt  0.  R.  Co,  45  Minn.  71,  10:  266 

190.  Damages  may  be  recovered  for  the  en 
tire  iniury  to  abutting  property  by  a  railroad 
embankment  in  a  street;  and  the  recovery  is 
not  limited  to  such  damages  as  had  been  sus- 
tained up  to  the  commencement  of  the  action. 
Highland  Ave,  &  B.  R,  Co,  v.  Matt/iews  (Ala.^ 

14:  468 

191.  Where  a  railway  company  occupies  a 
street  for  purposes  not  authorized  by  Its  con 
tract  with  the  city,  the  damages  recoverable  by 
an  abutting  owner  are  limited  to  those  sus 
tained  before  the  bringing  of  the  suit;  bui 
where  tho  abuses  have  been  only  occasional, 
and  no  special  or  particular  damage  is  shown' 
plaintiff  is  entitled  to  nominal  damages  only! 
Iron  MounUim  R.  Co.  v.  Bingliam^  8 ;  Tenn. 
o22,  4:  622 

192.  The  exclusion  of  light  and  air  from 
abutting  property,  and  its  diminution  in  value, 
because  of  the  erection  of  a  bridge  to  carry 
railroad  tracks  diagonally  across  a  street  are 
proper  elements  to  be  considered  in  assessing 
the  damages  to  be  paid  to  its  owner.  Jonen 
V.  Erie  <fc  W.    V.  R,  Co.  151  Pa.  30,  17:  768 

193.  The  erection  of  abutments  on  a  railroad 
companv's  own  property,  to  carry  its  tracks 
diagonally  across  the  intersection  of  two  streets 
at  an  elevation  of  23  feet,  is  not  a  proper  ele- 
ment of  damages  to  be  allowed  to  the  owner  of 
a  corner  lot  so  situated  that  a  building  thereon 
must  necessarily  face  them.  Id. 

194.  Comparison  of  the  value  of  the  property 
before  and  after  the  road  was  built  is  not  the 
proper  method  of  fixing  the  amount  to  be 
awarded  to  an  abutting  landowner  in  case  a 
bridge  is  erected  to  carry  railroad  tracks  diag- 
onally across  a  street.  Id, 
Elevated  roads. 

See  also  supra,  190. 

195. The  loss  of  privacy  of  premises  used  as  a 
dwelling,  caused  by  the  construction  in  a  street 
in  front  of  them  of  an  elevated  railroad  and 
station,  whereby  employes  and  passengers 
can  look  into  the  windows,  is  an  element  of 
damages  so  far  as>it  depreciates  the  r(  nt  d  value 
of  the  nremises.  Moore  v.  New  York  Bleu.  R.  Co. 
130  N.Y.  523,  14:  731 

196.  Damages  to  lots  by  construction  of  an 
elevated  railroad  in  front  of  them,  without 
compensation  to  the  owner,  where  he  subse- 
quentlv  sues  for  the  damages  sustained,  are 
limited  to  diminished  or  usable  value  during 
tbe  time  prior  to  the  suit,  and  must  be  based 
on  the  actual  condition  of  the  lots  just  as  they 
are.  What  the  effect  on  their  value  would 
have  been  if  buildings  had  been  erected  there- 
on, which  in  fact  were  not,  is  immaterial. 
Tollman  v.  Metropolitan  Elev.  R.  Co,  121  N. 
Y.  119,  8:  178 

197.  The  use  of  a  house  as  a  place  of  pros 
titution  cl^es  not  affect  the  liability  for  depre. 
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dation  of  its  value  from  the  construction  and 
operation  of  an  elevated  railroad  in  the  street 
in  front  of  it.  Lauyrance  v.  Metropolitan  Elev. 
R  Oa.  126  N.  Y.  483,  •  18:  108 

mS,  Damages  for  the  permanent  diminution 
in  the  value  of  lots,  caused  by  an  elevated  rail- 
wty  in  front  of  them,  cannot  be  recovered  in 
an  action  for  damages  after  construction  of  the 
road,  bat  the  damages  moat  be  limited  to  the 
time  preceding  the  action.  TaUman  v.  Metro- 
poliian  Elev.  R.  Co.  121  N.  Y,  119,      8:  178 

199.  The  damages  to  abutting  property- 
owners  by  reason  of  the  destruction  of  their 
easements  for  ingress  and  egress  to  and  from 
a  public  street,  and  the  free  circulation  of 
light  and  air  therefrom  to  their  property,  by 
the  construction  of  an  elevated  railroad  in 
8u<*h  street,  are  entirely  consequential ;  and 
in  determining  the  amount  ■  to  be  awarded 
therefor  the  jury  may  consider  the  benefits  as 
well  as  the  injuries  resulting  from  such  con- 
struction. Newman  v.  Metropolitan  Elev,  R. 
Go.  118  N.  Y.  818,  7:  889 
In  lien  of  injunction. 

200.  The  damages  for  continuing  trespasses 
by  an  elevated  railroad  on  easements  of  light, 
air,  and  access,  whieh  must  be  paid  to  prevent 
an  injunction  in  favor  of  a  purchaser  of  the 
premises  after  the  trespasses  began,  is  the  dif- 
ference between  Ae  value  of  the  property  with 
and  without  the  railroad;  and  the  price  paid  by 
the  purchaser  is  immaterial.  Fappen/mm  v. 
MetropoUtan  EUv.  R.  Co,  128  N.  Y.  486, 

18:  401 

201 .  The  alternative  damages  in  lieu  of  an  in- 
junction in  favor  of  an  abutung  owner  against 
the  constniction  and  maintenance  of  an  ele- 
vated railroad  should  be  the  same  as  would  be 
given  in  condemnation  proceedings,  iiperb  v. 
Metropolitan  Elev.  R  Co.  187  N.  Y.  165, 

80:  768 

202.  The  future  discharge  of  smoke, cinders, 
and  noxious  gases  are  items  of  damages  to 
the  easements  of  abutting  owners,  to  be  given 
in  lieu  of  an  injunction  against  an  elevated- 
railroad  company.  Id. 

203.  The  damages  to  the  easements  of  abut- 
ting owners  caused  by  U^e  future  running  of 
trams  should  be  incluoed  in  the  alternative 
damages  to  be  given  in  lieu  of  an  injunction 
in  favor  of  an  abutting  owner  against  an  ele- 
vated railroad.  Jd, 

G.  In  Highway  Ccues, 

204.  The  ownership  of  the  fee  of  a  street 
subject  to  the  public  use  is  a  property  right 
for  which  the  owner  is  entitled  to  substantial 
damages,  where  it  is  taken  bv  condemnation 
proceedings.    Re  Buffalo,  181  N.  Y.  293, 

16:  418 
206.  Only  nominal  damages  can  be  given  on 
the  condemnation  of  an  easement  for  a  village 
street,  where  the  strip  taken  is  already  subject 
to  a  private  easement  of  grantees  who  are  enti- 
tled to  have  it  kept  open  for  public  use,  by 
virtue  of  deeds  of  lands  abutting  thereon 
which  refer  to  it  as  a  street  Re  Olean  (N.  Y. ) 
135N.  Y.  841,  17:  640 

206.  Damages  to  a  building  caused  by  the 
sliding  of  the  ground  under  it  on  removal  of 
the  lateral  support  by  grading  a  street  may  bf 
included  in  the  dama/?es  recoverableif  or  wrong- 
Bee  Index  to  Notes  Preeedinif* 


fully  removing  such  support,  it  the  sliding 
was  not  caused  by  the  weight  of  the  building. 
Parke  v.  Seattle,  5  Wash.  1,  80:  68 

2<)7.  The  additional  expense  to  which  owners 
of  land  taken  for  a  street  are  entitled,  besides 
the  value  of  the  land,  is  such  as  naturally  fol- 
lows the  opening  of  a  street, — such  as  a  remo- 
val of  a  fence  already  built,  or  other  like  mat- 
ters. Future  and  contingent  expenses — like 
assessments,  etc.,  which  will  themselves  give  a 
benefit  for  the  cost — cannot  be  consider^. 
Deti-oit  V.  Beeeher,  75  Mich.  454,  4:  818 

208.  One  whose  land  is  taken  for  a  city  street 
is  not  entitled  to  have  the  cost  of  grading  and 
paving  the*street,  which  will  or  may  thereafter 
be  assessed  against  him,  considered  as  an  ele- 
ment of  damages.  Id. 

209.  One  whose  land  is  taken  for  the  open- 
ing of  a  city  street  is  not  entitled  to  have  the 
expense  of  cleaning  snow  from  sidewalks 
therein  considered  as  an  element  of  damages. 

Id. 

210.  The  cost  of  adjusting  a  bridge  erected  by 
a  street-railway  company  to  carrv  its  tracks 
over  a  street  crossed  by  its  right  of  way,  to  the 
new  width  of  the  cross-street  after  it  has  been 
widencxi  by  the  city  under  the  power  of  eminent 
domain,  is  a  proper  element  of  damage  to  be 
allowed  the  company  in  proceedings  to  con- 
demn a  portion  of  its  property  for  the  purposes 
of  such  widening,  notwithstanding  itke  com- 
pany's enabling  ordinance  ]>rovides  that  the 
company  must  erect  and  maintain  a  suitable 
bridge  over  the  cross  street,  so  as  to  allow  it 
to  be  used  to  its  full  width.  Kanios  Oity  v. 
KaMM  City  Belt  R.   Co.  102  Mo.  683. 

10:  861 

m.  In  Ir^unction  Cases. 

211.  On  the  partial  dissolution  of  an  injunc- 
tion, damages  m&v  be  allowed  under  111.  Rev. 
Stat.  chap.  69,  §  12,  if  the  nature  of  the  case 
requires  it  and  eouitv  denuinds  it.  WaUcer  v. 
Pntehai^,  185  111.  108,  11:  677 

212.  Counsel  fees  cannot  be  assessed  as  dam- 
ages on  the  dissolution  of  an  injunction 
against  suits  upon  notes,  where  they  were 
earned  in  taking  testimony  upon  the  question 
of  the  ownership  of  the  notes,  which  was  the 
principal  question  involved  in  the  suits  en- 
joined, and  the  injunction  was  only  ancillarr 
to  the  principaj  object  of  the  suit.  Id. 

218.  The  insolvency  of  the  maker  of  a  note 
pending  an  injunction  against  a  suit  upon  it 
will  not  authorize  the  assessment  as  damages, 
upon  dissolution  of  the  injunction,  of  the 
whole  amount  of  the  claim  upon  the  note,  since 
the  court  of  chancery  must  allow  the  suit  upon 
the  note  to  proceed,  and  consequently  the  al- 
lowance of  such  damages  might  subject  the 
maker  to  iwo  recoveries.  Id. 

n.  Infringement  of  IVademark. 

214.  In  an  action  for  damages  for  the  wrongful 
use  of  a  trade  label,  in  the  absence  of  proof  of 
the  measure  of  ^uch  damages,  the  plaintiff  can- 
not recover  the  penalty  given  by  Minn.  Laws 
1885.  chap.  178,  ^  4, — at  least  where  a  fraud- 
ulent intent  is  not  shown  on  the  part  of  de- 
fendant.    Watkim  V.  Landon,  62  Minn.  — , 

19:  886 
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215.  A  party  whose  trademark  has  been  vio- 
lated is  entitled  to  recover  all  profits  realized 
by  the  wrongdoer  from  sales  of  the  spurious 
articles,  and  also  all  damages  resulting  from 
such  violation.  Gato  v.  El  Modelo  Oigar  Mfg. 
Co.  25  Fla.  886,  es  828 

O.  Mental  Anguish, 

See  also  supra,  75, 82,  96;  Action  or  Suit,  7. 

216.  Suffering  in  mind  as  well  as  in  body  is 
ground  for  damages  for  a  personal  injury. 
Z'hteago  v.  McLean,  138  111.  148,  8:  765 

217.  Mental  anguish  cannot  be  allowed  as  a 

part  of  the  damages  in  case  of  a  libel  which  is 

not  actionable  per  ee,  withoiit  proof  of  some 

other  injuiy  or  damage.      Hirshfield  v.  Ft. 

Worth  Nat.  Bank  (Tex.)  16:  639 

As  to  corpse. 

218.  Recovery  may  be  had  for  injury  to  the 
fedings  and  for  mental  suffering  resulting  di- 
I  ectly  and  proximately  from  the  Unlawful  mu- 
tilation  of  the  dead  body  of  plaintiff's  hus- 
band, although  no  actual  pecuniary  damage 
is  shown.     Larson  v.  (Jhase,  47  Minn.  807, 

14:  86 

219.  Damages  for  mental  distress  are  re- 
coverable for  negligent  delay  in  the  transpor- 
tation of  the  corpse  of  plaintiff's  husband. 
Hale  V.  Bonner,  82  Tex.  33,  14:  886 

220.  Mental  anguish  suffered  by  the  next  of 
kin  by  reason  ot  a  oreach  by  a  thiitl  person  of 
his  contract  with  them  to  safely  keep  a  corpse 
until  they  i^ould  desire  to  inter  the  same  may 
be  considered  in  the  assessment  of  damages  (or 
such  breach.  Benihan  v.  Wright,  125  Iiid. 
536,  9:  614 
In  telejErraph  cases. 

221.  The  death  of  a  child  before  birth,  and 
the  grief  and  sorrow  of  the  parents  occasioned 
thereby,  cannot  be  elements  of  damages  in  a 
suit  against  a  telegraph  company  for  failure  to 
deliver  a  message  to  a  physician  summoning 
him  to  attend  the  mother;  but  a  fair  and  rea- 
sonable consideration  should  be  allowed  for 
any  increased  pain  and  mental  suffering  caused 
her  by  his  absence.  Weatem  U.  Teleg.  Co,  v. 
Cooper,  71  Tex.  507,  1:  788 

222.  Injury  to  feelings  occasioned  by  a  fail- 
ure to  deliver  a  message  relating  to  domestic 
affairs,  where  the  failure  is  the  result  of  negli- 
gence of  the  company  or  its  servants,  is  an  ele- 
ment of  actual  damages.  Id, 

223.  A  husband  can  sue  for  injuries  of  body 
and  mind  sustained  by  his  wife  on  account  of 
the  failure  of  a  telegraph  company  to  deliver 
a  message  to, summon  a  physician,  but  he 
cannot  recover  on  his  own  account  for  his 
anxiety  and  sympathy.  Id, 

224.  Mental  anguish  caused  hv  the  failure  to 
reach  the  bedside  of  a  person  sick  unto  death, 
before  death  takes  place,  on  account  of  the 
negligence  of  a  telegraph  company  in  not  de- 
livering a  message  promptly  according  to  its 
contract,  is  a  ground  for  the  recovery  of  sub- 
stantial damages  against  the  companv.  Beeee 
▼.  Western  U.  Teleg,  Co.  123  Jnd.  294,  7:  688; 
Toung  v.  Western  U,  Teleg.  Co.  107  N.  C.  370, 

9:  669 
But  see  cases  next  following. 

225.  Damages  for  mental  distress  cannot  be 
recovered  for  failure  to  deliver  a  telegram 
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promptly,  although  the  telegraph  company 
was  advised  that  great  mental  suffering  and 
pain  would  result  from  such  failure.  Qn^ 
neU  v.  Westei-n  I}.  Tdeg,  Co,  116  Mo.  84, 

80:  178 

226.  The  sender  of  a  telegraphic  message, 
whose  message  has  been  delaved,  cannot  s^ 
cover  damag«9  for  mental  suffeiin^  and  anguish 
alone,  when  unmixed  with  other  mjuiy.  Vham 
V.  Western  U,  TeUg,  Co,  (C.  C.  N.  D.  Oa.)  44 
Fed.  Rep.  554.  10:  464 

227.  Mental  suffering  sustained  by  one  de- 
prived of  attending  the  funeral  of  his  brother 
is  not  an  element  of  damages  for  failure  to  de- 
liver a  telegram.  Western  XT.  Teieg,  Co,  ▼. 
liogers,  68  Miss.  748,  18:  869 

228.  Damages  on  account  of  mental  pain  and 
suffering  f rom'failure  to  deliver  a  telegram  in 
due  time  cannot  be  recovered  by  the  person  ad- 
dressed, ifho  is  thereby  informed  of  the  des- 
perate illness  of  his  brother  and  requested  to 
come,  although  the  delay  makes  it  impossible 
for  him  to  reach  his  brother  before  death  oc- 
curred. Chapman  y.  Western  U,  Teieg.  Co. 
88  Ga.  768,  17:  488 

p.  Loss  of  Profits. 

See  also  supra,  92,  215. 

229.  The  party  in  j  ured  by  the  breach  of  a  con- 
tract is  entitled  to  recover  all  his  damages,  in- 
cluding gains  prevented,  as  well  as  losses  sus- 
tained, provided  such  dama^  may  fairly  be 
supposed  to  have  been  withm  the  contempla- 
tion of  the  parties  when  they  made  the  con- 
tract, and  are  certain  both  in  their  nature  and 
in  respect  to  Uie  cause  from  which  they  pro- 
ceed. Hunt  Y,  Oregon  P.  R  Co.  (C.  C.  D. 
Or.)  18  8awy.  516,  1:  848 

230.  In  a  suit  for  damages  on  alleged  breach 
of  a  contract  whereby  the  plaintiff  agreed,  in 
consideration  of  certain  payments  to  be  made 
as  the  work  progressed,  to  construct  52  miles  of 
railway,  where  the  defendant  set  up  a  counter- 
claim l:or  failure  to  construct  the  road,  and 
claimed  damages  (1)  |or  the  loss  of  the  use  of 
the  road;  (2)  for  the  loss  of  certain  freight 
which  it  had  made  arrangements  to  carry  over 
the  road;. (3)  for  the  sum  it  will  cost  to  com- 
plete the  road  in  excess  of  the  contract  price, — 
the  last  two  clauses  were  stricken  out  of  the 
counterclaim,  the  one  as  arising  on  a  collateral 
contract  not  within  the  contemplation  of  the 
parties,  and  the  other  as  being  unoertain  and 

>  also  contingent  on  the  future  construction  of 
the  road  by  the  defendant.  Id, 

231.  Profits  remote  and  speculative  and  in- 
capable of  clear  and  direct  proof  cannot  l)e 
recovered;  but  when  they  are  the  direct  and 
immediate  fruits  of  the  contract,  they  may  be; 
they  are  then  part  and  parcel  of  the  contract 
itself,  entering  into  and  constituting  a  portion 


of  its  very   elements.     Tayl&r  Mfjg.   Go    t. 
Hatdier  (C.  C.  S.  D.  Ga.)  89  Fed.  Sep. 

8:  687 


lep.  440, 


232.  When  there  has  been  part  performance 
and  expenditures  properly  mude  by  one  ot  the 
parties  te  a  contract  which  is  broken  by  fault 
of  the  other  party,  the  party  performing  may 
recover  his  reasonable  expenditures.  He  may 
also  recover  the  profits  of  the  contract,  if  he 
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proree  that  direct,  as  distingulBhed  from  spec- 
nlatiTe  profits,  would  have  been  realized.  If 
the  expenditures  of  the  party  not  at  fault  are 
unreasonable,  it  Is  the  duty  of  the  opposite 
party  lo  snow  it.  m. 

288.  The  leading  English  case  auDounces  the 
rule  of  damages  thus:  **  When  two  parties 
tia¥e  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  to  such  breach  of 
contract  should  be  such  as  may  fsJrly  and  rea- 
sonably^ be  considered  either  as  arising  natu- 
rally— i.  e.,  according  to  the  usual  course  of 
thinga— f rom  such  breach  of  contract  itself,  or 
anch  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the 
time  they  made  ti^e  contract,  as  tho  probable 
result  of  breach  of  it.  Id. 

284.  Where  by  the  wrongful  action  of  a 
party  the  profits  of  a  contract  have  been  pre- 
vented, all  recovery  therefor  will  not  be  de- 
feated because  exact  and  absolute  proof  is  un 
attainable;  and  in  view  of  the  tortious  refusal 
of  the  party  at  fault  to  perform  its  contract, 
the  pa^y  injured  is  permitted  to  show  the 
iwrticular  facts  which  have  transpired,  and  the 
entire  transaction  upon  which  tne  claim  and 
•exi>ectation  of  profits  is  founded,  in  order  to 
prove  with  reasonable  certainty  what  the  prof- 
its would  have  been.  Id. 

386.  The  true  measure  of  damages  for  the 
breach,  by  the  owners  of  a  fair  ground,  of  a 
contract  made  when  renting  ground  upon 
which  a  candy  stand  is  to  be  located,  not  to 
rent  grounds  for  competing  stands  within  des- 
ignated limits,  is  the  difference  in  the  rental 
^ue  of  the  ground  when  unoccupied  by  com- 
peting stands  and  when  so  occupied.  The 
profits  which  could  have  been  reali^d  upon 
goods  that  were  not  sold  in  consequence,  as 
alleged,  of  the  competition  of  rival  sellers,  are 
too  speculative  and  remote.  MoTitgomery  Coun- 
ty Li,  Agri,  Hoc.  v.  Manoood,  120  Ind.  440, 

10:  688 

336.  Where  a  person  agreeing  to  purchase 
lumber  to  be  sawed  by  another  notifies  the  lat- 
ter that  he  will  not  perform  the  contract,  after 
the  latter  has  purchased  the  logs,  but  before 
any  have  been  sawed,  the  rule  of  damages  is 
the  profit  which  the  latter  would  have  maae  on 
the  contract  had  he  been  permitted  to  perform. 
Uameron  v.  WMU,  74  Wis.  4s»6,  6:  498 

287.  The  measure  of  damages  in  favor  of  a 
contractoi^  who  is  obliged  by  the  acts  or  negU- 

rnce  of  his  employer  to  abandon  his  contract 
the  profits  which  he  would  have  earned  had 
he  been  able  to  complete  the  contract  Lynch 
V.  8eUen,  41  La.  Ann.  875.  6:  688 

288.  The  rule  that  damages  which  are  uncer- 
tain or  contingent  cannot  he  recovered  does  not 
apply  to  an  uncertainty  as  to  the  value  of  the 
benefit  or  gain  to  be  derived  from  performance, 
but  to  an  uncertainty  or  contingency  as  to 
whether  any  such  gain  or  benefit  would  be  de- 
rived at  all.    Blagen  t.  T/ump$on,  28  Or.  289, 

18:  816 

289.  The  loss  of  the  profits  or  gains  of  n 
•contract  for  land,  which  the  purchaser  is 
obliged  to  surrender  because  of  the  failure  to 
-construct  a  motor  railway  in  accordance  with 
a  contract  made  with  him  by  a  third  person 
who  knows  that  his  object  in  the  latter  con- 
4ract  is  to  enhance  the  value  of  the  land,  may 
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be  incladed  In  the  damages  for  breach  of  the 
contract  to  build  the  road.  Id. 

240.  The  measure  of  damages  in  case  one  be- 
lieving that  he  has  a  right  to  convey  real  es- 
tate contracts  in  good  faith;  to  do  so,  but  is 
prevented  from  fulfilling  his  contract  by  fail- 
ure of  title,  is  the  amount  of  the  advance  pay- 
ment, with,  interest,  and  not  the  alleged  profit 
which  would  have  accrued  from  the  purchase. 
Morgan  v.  Bell,  8  Wash.  554,  16:  614 

241.  The  damages  recoverable  from  one  who 
sells  poisonous  coloring  matter  to  be  used  in 
the  manufacture  of  ice  cream,  representing  it 
to  be  harmless,  may  include  the  value  of  the 
cream  ignorantly  spoiled  by  its  use,  and  alSo 
compensation  for  loss  of  business  by  the  man- 
ufacturer which  results  from  his  innocently 
delivering  the  poisoned  cream  to  his  customers. 
Sioainy.  Schieffelin,  184  K.  Y.  471,  18:  886 

242.  The  measure  of  damages  in  an  action 
against  a  shipowner  to  recover  damages  for  his 
running  his  vessel  upon  and  partially  destroy- 
ing a  fishing  net  is  tbe  cost  of  repairing  the 
net  and  the  value  of  the  labor  required  to  re- 
set it,  together  with  the  value  of  its  use  during 
the  time  it  is  necessarily  idle;  prospective  prof- 
its which  might  have  been  realized  from  a  con- 
tinued use  of  the  net  cannot  be  allowed  as 
damages.     Wright  v.  MtUvaney,  78  Wis.  89. 

9:  807 


q.  Time  f 01'  Which  Becowrable;    Prospective. 
See  also  supra,  164,  191,  198. 


248.  Flaiutiif  may  recover  in  an  action  for 
damages  for  an  assault  and  battery  such  dam- 
ages as  are  the  natural  result  of  his  injury, 
without  specific  averment,  though  such  dam- 
ages accrue  after  the  commencement  of  the 
suit.    Morgan  v.  Kendall,  134  Ind.  454, 

9x446 

244.  Pain  and  sufiiering  that  may  reasonably 
be  expected  in  the  future  may  be  considered  in 
giving  damages  for  personal  injuries,  if  the 
evidence  shows  that  they  will  be  experienced 
as  a  result  of  the  injury.  Feeney  v.  Long  i»- 
land  H.  Co.  116  K.  Y.  876,  6:  644 

245.  Damages  for  loss  of  service  because  of 
personal  injuries  include  prospective  damag- 
es.   Dollavd  V.  BoberU,  180  N.  Y.  269, 

14:  838 

246.  In  an  action  of  assumpsit  for  weekly 
benefits  due  from  a  relief  association,  recovery 
can  be  had  only  for  what  was  due  at  the  time 
the  writ  issued.  Baltimore  dk  0.  Employes  Be- 
lief  Asso.  V.  Pbst,  122  Pa.  579,  8:  44 

247.  In  an  action  for  damages  for  the  main- 
tenanoe  of  a  nuisance  on  premises  adjoining 
plaintiff's  property,  only  the  damages  which 
have  accrued  prior  to  the  commencement  of 
the  action  can  be  recovered.  Aldworth  v.  Lyn  n 
153  Mass.  58,  10:  810 

248.  Damaflres  for  ininrlps  after  thp  roTn- 
mencement  of  a  suit  cannot  be  given  in  an  ac- 
tion for  a  continuing  nuisance,  such  as  a  roof 
and  eave  trough  so  placed  as  to  send  water 
against  plaintiff's  house  upon  the  occurrence 
of  every  rainstorm.  Joseph  SchliU  Hremnfj 
Co.  V.  Compton,  142  111.  511.  18:  890 

249.  Damages  for  au  alleged  negligent  ecu- 
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struction  of  a  sewer,  in  eonsequence  of  which 
plaiDtiff's  premises  are  injured  by  discharge 
therefrom,  must  be  limited  to  the  actual  dam- 
age sustained  up  to  the  time  of  bringing  suit, 
and  cannot  include  prospective  damages,  on  the 
ground  that  the  defects  are  permanent,  al- 
though human  labor  will  be  necessary  to  rem- 
edy the  defects.  NashviUe  v.  Vomer,  88 
Tenn.  415,  7:  466 

r.  Mitigation;    Reduction, 

See  also  supi'a,  122. 

250.  Mere  provocation,  which  does  not 
amount  in  law  to  a  justifi cation,  cannot  miti- 
gate actual  or  compensatory  damages  for  as- 
sault and  battery.  QoUUmith  v.  Joy,  «1  Vt. 
488,  4:  600 

251.  The  doing  of  any  act  which  prevents 
or  retards  the  recovery  of  a  person  who  has 
been  injured  by  the  ncfi:Iigence  of  another  is 
not  of  itself  a  ground  for  reduction  of  dam- 
ages, unless  the  act  was  negligent.  Salladay 
V.  Dodgeville,  85  Wis.  — ,  20:  641 


IV.  Assessment;  Tresis  Damages. 

252.  Where  treble  damages  are  nllowed, 
the  proper  practice  is  for  the  jury  to  tind 
such  damages  as  they  think  proper,  and  tlicn 
for  the  court  to  enhance  the  amount  to  meet 
the  statutory  requirements.  Brosrhart  v. 
TuUle,  59  Conn.  1,  1 1:  88 


DAMS. 

Overflow  of,  as  Adverse  Poa^^ession,  see  Ad- 
VKK8E  Possession,  20. 

For  Abutment  of  Bridge  Resting  upon,  see 
Bridges,  12. 

As  Highway,  see  Highways,  125. 

Easement  Id,  see  Easements,  30. 

Consequential  Damages  to,  see  Emtnent  Do- 
main, 124,  125. 

Abatement  of,  as  Nuisance,  see  Nuisances. 
47,48. 

Tax  on,  see  Taxes,  36. 

As  Affecting  Rights  in  Stream,  see  Waters, 
84. 

1.  A  railroad  company  is  not  relieved  from 
liability  for  a  dam  on  its  right  of  way,  which 
amounts  to  a  nuisance  and  which  it  uses  and 
keeps  in  repair,  by  reason  of  the  fact  that  it 
was  built  by  county  authorities  under  an  Act 
of  the  Legislature,  but  with  the  railroad  com- 
pany's knowledge  and  consent.  Payne  v.  Kan- 
$a^  City,  St.  J,  4b  G,  B,  R.  Co,  112  Mo.  6, 

17:  688 

3.  A  dam  to  protect  land,  built  by  authority 
of  the  Legislature  in  the  former  bed  of  a  river 
which  now  serves  ooly  as  a  wasteway  during 
high  waters,  the  new  channel  untouched  by 
the  dam  being  at  the  time  a  good  and  sufficient 
outlet  at  all  ordinary  high  stages  of  water, — is 
a  lawful  public  improvement.  Id. 

3.  The  fact  that  water  above  a  bridge  ^^as 

See  Index  to  Notes  Preeedingr* 


two  feet  higher  than  it  was  below  it,  and  flowedl 
under  the  bridge  with  great  force,  but  stood 
several  feet  deep  below  the  bridge,  does  not 
show  that  a  dam  below  the  bridge  did  not  aid 
the  backing  up  of  the  water  above  the  bridge^ 

Id. 

4.  No  right  to  waler-power  created  by  ele- 
vating the  dam,  beyond  his  proportionate 
share,  remains  in  the  owner  of  a  dam  who  after 
reserving  a  certain  number  of  square  inches 
of  water"  sells  the  remaining  capacity  of  the 
dam,  although  bis  conveyances  are  of  a  certain 
number  of  inches  at  the  then  height  of  the  dam, 
"or  water  sufficient  under  any  other  head  to 
produce  the  same  power,''  where  he  exacts 
covenants  from  the  grantees  for  the  maintCr 
nance  of  the  dam,  ancl  the  additional  height  is 
added  by  proportionate  assessments  upon  all 
the  water  rights.  Janetville  Cotton  MiU$  v. 
Ford,  82  Wis.  416,  17:  664 

5.  In  Massachusetts  the  superior  court, 
which  is  a  court  of  general  jurisdiction,  is> 
competent  to  decide  for  itself  whether  or  not 
it  has  been  properly  addressed  to  permit  it  to 
act,  when  there  is  conferred  upon  it  by  statute 
jurisdiction  in  regard  to  special  procee<lings 
for  the  erection  of  a  dam,  and  it  Is  provided 
that  action  is  to  be  taken  only  upon  petition 
of  twenty  proprietors  of  certain  designated 
lands;  and  if  the  legality  of  the  dam  is  subse- 
quently questioned  by  one  indicted  for  at- 
tempting to  destroy  it,  the  fact  that  the  court 
took  action  shows  that  it  had  decided  that  the 
proceedings  were  properly  initiated,  and  evi- 
dence that  a  petitu)n  was  in  fact  signed  and 
presented  by  twenty  proprietors  is  unnecessa- 
ry, especially  in  the  absence  of  evidence  to 
controvert  that  fact.  Com,  v.  Tolman,  149 
Mass.  229,  8:  747 

6.  A  common-law  action  may  be  maintained 
for  damages  resulting  from  the  negligent  or 
improper  construction  or  maintenance  of  a 
dam  and  reservoir  constructed  under  the  pro- 
viiiions  of  a  stiitute  which  authorizes  the 
building  of  the  dam  upon  payment  of  the 
damages  resulting  from  the  proper  exercise- 
of  the  authority  given,  and  which  provides 
that  such  damages  are  to  be  recovered  only 
by  petition  filed  lor  the  purpose,  as  provided 
by  its  terms.  Aidioortlt  v.  Lynn,  153  Mass. 
58,  10:  210 
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Constitutionality  of  Restrictions  of  Waiters 

in,  see  Constitutional  Law,  82. 
Municipal  Regulation  of,  see  Municipal  Cob*- 

POKATIONS,  88. 


DANGEROUS  AGENCIES. 

See  also  Explosion  :  Fireworks. 

As  to  Electric  Wire  in  Highway,  see  Telb- 

P (TONES,  7. 

Warning  Servant  as  to,   sec   Master   and 

Servant,  25. 
Master's  Liability  for  Servant's  Use  of,  see 

Master  and  Servant,  202,  208. 
Liability  of  Manufacturer  for,  see    I^egu* 

OENCE,  20,  21. 
Negligence  as  to,  see  NEOLiGEycB,  12-21. 


DEAD  BODIKS-DEATU. 
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DBAD  BODIES. 


Bee  CoRPfiE. 


DEAIilNO. 

« 

What  is,  see  License,  88. 


DEATH. 

Concarrent  Kight  of  Action  of  A^^niiDistra- 

lor.  see  Aotion  or  Suit,  69. 
Compromise  of  Ri^ht  of  Action  for,  see  Com- 

PHOXI8B  AND  SbTTLEMKNT,  10. 

Conflict  of  L»W8  as  to  Actions  for,  see  Con- 
FLTOT  OF  Laws.  53-62. 

Equal  Protection  of  Law  as  to  Liability  of 
Rail  roads  for  Causing,  see  Constitution- 
al Law,  77. 

Proximate  Cause  of^  see  Proximate  Cause, 
8-11. 

Punitive  Damages  for.  seu  Damages,  9. 

Measure  of  Damages  for,  see  Damages,  128- 
180. 

Allegation  of  Damages  from,  see  Pleading, 
18-15. 

Presumption  as  to,  see  Evidenob,  96-98. 

Presumption  ol  Negligence  as  to  Person 
Found  Dead,  see  Evidence,  160-166. 

Liability  of  Town  for  Death  in  Jail,  see  Muni- 
cipal Corporations,  150. 

Liability  of  Receiver  in  Case  of,  see  Receiv- 
ers. 29. 

Allegation  of  Negligence  in  Causing,  see 
Plhading,  141,  171-173. 

For  Public  Policy  as  to  Contract  to  Pay  after 
Death,  see  Contracts,  179. 

Nofe  Payable  after,  see  Bills  and  Notes,  7. 

Effect  of,  on  Check,  see  Checks,  19. 

As  Ground  of  Relief  from  Contract,  see  Con- 
tracts, 276,  277,  279. 

To  Revoke  Power,  see  Powers,  8. 

Effect  of,  on  Employment,  see  Master  and 
Servant,  8. 

To  Revoke  Guaranty,  see  Guaranty,  9. 

Of  Husband  as  Affecting  Alimony,  see  Hus- 
hand  and  Wike.  162-166. 

As  Terminating  Lease,  see  LANDLORp  and 
Tenant,  24. 

As  Change  of  Title  to  Property,  see  Insur- 
ance, 111. 

Entry  of  Judgment  after,  see  Judgment,  22- 

As  Affecting  Limitation  of  Actions,  see  Lim- 
itation OF  Actions,  29. 

Effect  to  Abate  Action,  see  Action  ob  Suit, 
140-155. 

To  Abate  Writ  of  Error  in  Criminal  Case,  see 
Appeal  and  Error.  113,  114. 

As  Affecting  Competency  of  Witness,  see 
Witnkssbs,  I.  c. 

Penalty  of,  see  Criminal  Law,  84. 

1.  A  posthumous  child  is  one  the  "  chil- 
dren" who  are  given  a  cause  of  action  by  Tex. 
Rev.  Stat,  g  2908,  for  injuries  causing  the 
death  of  their  father.  NeUon  y.  Galwston,  H. 
&  8.  A.  R,  Co.  78  Tex.  621,  11:  891 

2.  A  negligent  injury  to  one  having  an  in- 1 
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curable  disease,  followed  by  his  death,  fur- 
nishes a  good  cause  of  action  if  the  death  was 
materially  hastened  by  reason  of  the  injury  as 
an  efficient  cause,  but  not  if  death  was  inevi- 
table in  a  short  time  from  the  disease,  and  the 
injury  was  so  slight  as  to  simply  aggravate 
the  disease,  which  remains  the  cause  oi  death. 
Louifville  db  if.  B.  Co.  v.  Northington  (Tenn^ 
\9L  leun.  56,  16:  868 

3.  A  statute  giving  a  right  of  action  for  the 
death  of  "any  person"  through  the  carelessness 
or  criminal  action  of  an  agent,  officer,  or  other 
employ^  of  a  railroad  company,  does  not  ap-' 
plv  to  a  person  killed  by  the  negligence  of  a 
fellow  servant.  Lutz  v.  AUantie  <fe  P,  R.  Co, 
(N.  M.)  16:  819 

4.  A  right  to  support  from  the  person  killed 
l8  not  necessary  to  ^ive  a  rigbt  of  action 
under  the  statute  providing  for  an  action,  in  the 
name  of  the  personal  representative  of  a  person 
wrongfully  or  negligentlv  killed,  for  the  bene- 
fit of  his  wife  or  next  of  kin.  Hoirard  v.  Defa- 
ioareAH.  Canal  Go,  (C.  C.  D.  Vt.)  40  Fed. 
Rep.  195.  6:  76 

5.  The  Arkansas  Act  of  1883  does  not  take 
away  the  right  which  survives  to  the  personal 
represent^itive  by  Mansf.  (Ark.)  Dig.  §  5223, 
to  recover  upon  the  cause  of  action  for  injuries 
which  Jiccrueci  by  the  common  law  to  an  in- 
jured party  in  his  lifetime;  nor  does  it  de- 
prive a  father  of  his  right  to  mnintain  his 
common-law  action  for  loss  of  services  of  his 
minor  child.  Therefore  in  case  of  the  death 
of  a  minor  the  three  actions  may  be  prose- 
cuted at  the  same  time,  and  recoveries  had  in 
each  and  all  of  them.  DavU  v.  tiU  Louin,  I. 
M.  db  S.  R.  Co.  58  Ark.  117,  7:  888 

6.  The  Arkansas  Act  of  1883  (Mansf.  Dig. 
§§  5226,  5226)  embodying  the  provisions  of 
Lord  Campbell's  Act  in  regard  to  suits  to  re- 
cover damages  for  death  resulting  from  the 
wrongful  act,  neglect,  or  default  of  another, 
applies  to  all  cases  in  which  a  recovery  may 
be  had  under  that  Act,  regardless  of  the 
agency  by  which  the  injury  was  inflicted,  and 
supersedes  the  Act  of  1875  relating  to  suits 
for  injuries  by  railway  trains.  Hence  such 
suits  must  be  brought  by  the  personal  repre- 
sentative for  the  benefit  of  the  widow  and 
next  of  kin.  Id. 

7.  An  administrator  has  no  right,  under 
the  Massachusetts  Employers'  Liability  Act 
(Mass.  Law^sl887,chap.  270),  to  recover  damag- 
es on  account  of  the  death  of  his  intestate  from 
injuries  caused  by  the  employers*  negligence, 
in  addition  to  his  right  as  legal  representative 
to  recover  the  damages  which  accrued  to  the 
intestate  in  his  Kfetime.  RamscUU  v.  Jfew 
York  ife  iV:  E.  R  Co.  151  Mass.  245,    7:  164 

8.  Under  the  Civil  Damage  Act  of  Michigan 
(Pub.  Acts  1883,  No.  191),  giving  the  wife 
or  other  person  *  injured  in  person,  property,  or 
means  of  support  by  any  intoxicated  person, 
or  b^  reason  of  the  intoxication  of  any  person, 
a  widow  may  maintain  an  action  for  the  death 
of  her  husband  from  intoxication,  or  by  reason 
of  the  intoxication  of  himself  or  any  other  per- 
son.    Broekicay  v.  Patterson^  Ti  Mich.  122, 

1:  708 

9.  Under  the  Texas  Constitutional  provision 
for  the  bringing  of  an  action  for  exemplary 
damages  by  "the  surviving  husband,  widow, 
or  the  heir^of  his  or  her  body,"  of  one  who  has 
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been  killed  by  gross  negligenoe,  no  one  else  can 
bring  snch  action.  Hence  such  an  action  hj  a 
parent  cannot  be  maintained.  Winni  t.  Inter- 
wUioncU  db  G.  JV.  li.  Co.  74  Tex.  32,    6:  178. 


DEBT. 

Penalty  in  Bastardy  Case  as  Debt,  see  Bas- 

TABDY,  2. 

What  are  Debts,  see  Corporations,  148, 147; 

Crbditobs'  Bbll,   7;    DEPmiriONS,    15; 

ExBCUTOBS  AND  Administratobs,  68. 
Of  Record,  see  Monby  ik  Court,  4. 

A  complainant  under  a  statute  imposing  a 
fine  cannot  recover  in  debt  that  portion  of 
the  fine  to  which  by  the  statute  he  is  entitled. 
State  T.  MdrshaU,  64  N.  H.  549,  1x61 


DEBTOR  AND  CREDITOR. 

For  Remedies  of  Creditors,  see  Cbbditors' 

Bill. 
For  Fraudulent  Conveyance  as  to  Creditors, 

see   Fraud  and  Fraudulent  Convcy- 

ANOBS,  II. 

For  Assignments  of  Debtors,  see  Insolvency. 
Election  as  to  Debtor,  see  Election. 
As  to  Homestead  Exemption,  see  Homkstbad. 
Insurable  Interest  of  Creditor  in  Life,  see  In- 
'     SURANCE,  40-44. 

A  loan  of  money  to  a  corporation  will 
render  it  liable  for  the  debt,  although  the  note 
of  individuals,  instead  of  the  note  of  the  cor- 
poration, was  taken  therefor  because  it  was 
aupposed  to  be  better  securitv.  The  test  is 
whether  the  note  was  received  as  a  considera- 
tion for  the  mon^y,  or  only  as  a  security. 
PhUad^hia  Third  National  Bank's  Appeal, 
141  Pa.  214,  18:  888 


DECLARATIONS. 

Evidence  of,  see  Evidence,  X. 
In  Pleadings,  see  Pleading,  III. 


DEDICATION. 


I.  Mode  and  Effect. 

a.  In  General. 

b.  By  Map  or  Plat, 

11.  Acceptance. 
III.  Revocation. 

By  Directors,  see  Corporations,  180. 
Presumption  of,  see  Evidbncb,  228. 
Effect  of,  before  Acceptance,  see  Highways. 
17. 


I.  Mode  and  Effect. 
a.  In  General. 

1.  One  person  cannot  dedicate  to  the  pub- 
lic the  lands  of  another  person   without  the 

See  Index  to  Notes  Preeedlfli|f. 


latter's  consent.     Church  v.  Pt/rdand,  i8  Or. 
78,  6:  269 

2.  The  actual  use  of  land  may  be  devoted  to 
public  purposes  without  deed  or  writing  of 
any  character,  and  may  be  proved  by  acts 
showing  an  intention  to  make  the  donation,  and 
an  acceptance  and  use  of  it  by  the  public  for 
that  purpose.  Campbell  v.  Kanscu  City  (Mo.) 
102  Mo.  826,  10:  608 

3.  In  order  to  constitute  a  common-law  ded- 
ication, the  owner's  acts  and  declarations 
must  be  deliberate,  unequivocal,  and  decisive, 
manifesting  a  positive  and  unmistakable  in- 
tention to  pcrmaneDtly  abandon  his  property 
to  the  public  use.  Hogxu  v.  Albina,  20  Or. 
182,  10:  678 

4.  In  order  to  constitute  a  dedication  by 
parol,  there  must  be  some  acts  proved  evinc- 
ing a  clear  intention  to  dedicate  the  land  to 
tlie  public  use.  Id. 

5.  Not  merely  the  strip  actually  traveled 
will  be  presumed  by  reason  of  the  public  use  to 
be  dedicated  for  a  street,  where  the  street  is 
already  laid  out  on  each  side  of  the  premises, 
but  it  will  be  presumed  that  the  owner  in- 
tended to  dedicate  a  strip  the  full  width  of  the 
street.    Marion  v.  JS/ciUman,  127  Ind.  IdO, 

11:  66 

6.  No  dedication  for  the  purpose  of  a  high- 
way can  be  inferred  by  the  public  use,  for 
more  than  twenty  years,  of  the  covered  sur- 
face formed  by  timbers,  planks,  and  earth 
over  a  cnnal  feeder  belougine  to  the  state. 
The  land  being  appropriated  for  use  as  a 
canal  feeder,  a  grant  for  highway  purposes 
could  not  be  made,  and  a  dedication  for  su«li 
purposes  therefore  cannot  be  presumed. 
Ooiiahue  V.  State,  112  N.  Y.  142,  2:  676 
Effect. 

7.  In  dedicating  lands  to  the  public,  the 
dedicator  may  attach  such  reasonable  restric- 
tions to  their  use  by  the  public  as  he  mar  see 
fit.     Church  V.  Portland,  18  Or.  73,     6:  860 

8.  Although  a  common-law  dedication  of 
land  does  not  pass  the  legal  title  thereto  out  of 
the  party  making  it,  yet  It  is  sufficient  to  de- 
feat an  action  at  law  for  the  recovery  of  the 
possession  of  the  property  as  against  ihose  who 
are  using  it  in  accordance  with  the  object  and 
purpose  for  which  it  is  dedicated,  iieier  t. 
Portland  Cable  B.  Go.  16  Or.  600,         1:  866 

9.  The  question  of  a  dedication  of  land  for 
streef  purposes  cannot  be  raised  by  a^llage  in 
proce^ings  to  condemn  an  easement  over  it 
for  a  village  street,  as  the  village  concedes 
the  owner's  ngbt  when  it  institutes  a  proceed- 
ing to  take  it  away.  120  Glean,  186  N.  T. 
341,  17:  640 

10.  A  dedication  to  the  public  of  a  portion 
of  land  which  is  subject  to  a  purchase- money 
mortgage  will  be  superior  to  the  claim  of  the 
morteragee,  if  he  accepts  a  reconveyance  ia  sat- 
isfaction of  the  mortgage.  Archer  ▼.  Salinas 
City,  98  Cal.  43,  16:  146 

b.  By  Map  or  Plat. 

11.  A  dedication  of  land  for  a  graveyard  is 
shown  where  the  proprietors  of  the  land 
[narked  it  on  a  plat  as  '*  donated  for  grave- 
yanl,"  and  the  plat  was  used  for  making  sales 
of  other  land,  while  the  public  accepted  the 
use  thus  indicated  by  burying  their  dead  on 
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the  land  for  about  ten  vears.  Campbell  v. 
Kcuutu  City,  102  Mo.  326/  10:  698 

1  o  Whorp  it.  ifl  flonsrht  to  establish  a  dedica- 
tion tyy  the  sale  of  lots  with  reference  to  a  map 
or  plat,  the  extent  of  such  dedication  is  to  be 
determined  ht>m  the  consideration  of  the  whole 
map,  the  object  bein?  to  ascertain  the  intention 
of  Uie  donor;  the  carainal  ru]e  of  construction 
being  to  give  effect  to  the  intention  of  the 
party  as  manifested  by  his  aots.  Hoffue  v. 
AUfina,  20  Or.  182,  10:  678 

18.  Where  th^owner  of  lauds  lavs  out  a  town 
an<l  records  a  pUt  thereof,  on  which  streets  are 
dedicated  to  the  public,  and  it  is  sought  to  es- 
tablish another  and  different  dedication  by  the 
acts  and  conduct  of  the  owner  in  ezhibitine  to 
intending  purchasers  another  map  prepared  on 
the  same  day,  and  selling  lots  by  reference  to 
the  second  plat,  such  second  plat,  to  have  this 
•effect,  must  be  essentially  different  from  the 
recorded  one^  showinfr  on  its  face  an  intention 
•on  the  pait  of  the  owner  to  make  an  additional 
Uediciition.  Id. 

14.  Where  the  owner  of  land  lavs  it  off  into 
blocks,  lots,  and  streets,  platting  it  as  an  addi- 
tion to  a  city,  and  causes  the  plat,  although 
not  acknowledged  so  as  to  entitle  it  to  record, 
to  be  recorded  m  the  book  of  deeds  in  the  of- 
fice of  the  clerk  of  the  county  in  which  the 
land  is  situatCKi,  add  sells  and  eonyeys  any  of 
the  lotf>  or  blocks  by  a  reference,  in  the  descrip- 
tion thereof,  to  such  plat,  it  constitutes  an  irrey- 
•ocable  dedication  to  the  public  of  the  streets 
shown  \ipou  it.  Meier  v.  Portland  Cable  R. 
€o,  16  Or.  500,  1:  866 

15.  Failing  to  indicate  the  width  of  a  road 
«hown  upon  a  recorded  plat  with  reference  to 
which  lots  are  sold  does  not  invalidate  the 
dedication,  but  such  width  will  be  determined, 
in  the  absence  of  a  statutory  rule,  by  the  char- 
acter or  extent  of  the  user  by  the  public. 
We^iem  B.  of  Ala.  v.  Alabama  G,  T.  E,  Co. 

(Ala.)  17:  474 

16.  A  dedication  to  the  public  of  land  for 
a  park  is  diected  by  tiie  owner  of  a  tract  which 
lies  within  an  Incorporated  town,  if  he  makes 
and  records  a  map  by  which  the  tract  is  sub- 
divide into  blocks  and  lots  which  are  bounded 
by  streets  connecting  with  streets  of  the  town 
already  laid  out,  marks  a  space  thereon  ''park," 
and  sells  lots  which,  according  to  the  map. 
face  the  park,  holding  out  its  existence  as  an 
inducement  to  purchasers.  Archer  v.  Salinas 
OUy,  98  Cal.  43,  16:  146 

17.  A  land  company  which  by  a  quorum  of 
its  directors  lays  out  open  spaces  or  parks,  and 
designates  them  as  such,  though  with  some 

•ebanffes  of  boundaries,  on  all  its  plans  upon 
which  its  sales  of  lots  were  made,  and  assures 
purchasers  that  they  shall  always  be  kept  open, 
dedicates  them  as  parks  to  the  public,  although 
not  much  is  done  to  adorn  them  and  all  that 
was  done  was  done  by  the  corporation.      Id. 


II.  ACCBPTANCK. 

18.  Although  acceptance  is  necessary  in 
case  of  an  offer  to  dedicate,  actual  dedication 
will  vest  title  in  the  public  without  accept- 
ance. Id. 

19.  An  acceptance,  by  the  public,  of  land 
for  n  public  use,  is  to  be  construed  in  connec- 
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tion  with  the  grant  or  dedication.  Where  that 
clearly  includes  the  premises,  less  evidence  is 
required  to  show  that  any  particular  part  has 
been  accepted  than  where  it  is  uncertain 
whether  there  has  been  more  than  a  partial 
and  limited  dedication.  AttoimeyGeneral , 
Adams,  v.  Tarr,  148  Mass.  809,  2:  87 

20.  The  acceptance,  by  the  public  or  by  the 
inhabitants  of  a  town,  of  landing  places^  re- 
served to  the  public  in  a  grant  b^  a  town,  is 
not  to  be  hela  to  have  b^n  limited  to  those 
parts  of  the  lands  so  reserved  which  were  in 
actual  use  as  landing  places,  where  it  appeared 
that  the  parts  thereof  intruded  upon  by  private 
individuals  could  have  been  fitted  for  and  used 
as  landings,  and  that  they  were  used  by  fisher- 
men for  the  drying  of  nets,  and  by  them  and 
others  for  passage  to  actual  landing  places,  and 
similar  purposes  connected  with  landings  and 
not  inconsistent  there  witli.  Id. 

21.  It  is  not  essential  to  the  validity  of  the 
dedication  of  streets  by  a  recorded  plat,  that 
the  city  authorities  formally  accept  it  or  pro- 
ceed at  once  to  have  the  streets  opened  and 
improved.  The  dedication  only  implies  that 
the  streets  will  be  used  as  such  when  the  pub- 
lic exigencies  require  it;  and.  until  they  are 
opened  and  improved,  th^  remain  in  abey- 
ance. Ifeier  y.  ByrOand  Cable  R,  Co.  16  Or. 
500,  1:  866 
22.  User  by  the  public  of  one  side  only  of  a  dedi- 
cated street  laid  out  and  mapped  with  two 
tracks,  having  a  watercourse  and  double  row  of 
trees  between  them,  constitutes  an  acceptance 
of  the  whole  dedication.  Southern  P,  R.  Co. 
V.  Ferris,  93  Cal.  263,                        18:  610 

28.  Use  by  the  public  is  a  sufficient  accept- 
ance of  parks  to  complete  a  dedication,  al- 
though the  town  takes  no  action  in  regard 
thereto.  Attorney-  General  v.  Abbott,  164  Mass . 
823,  18:  861 

24.  Delay  on  the  part  of  a  town  in  using 
land  which  has  been  dedicated  to  it  for  a  park 
will  not  impair  its  right  thereto.  Archer  v. 
SaliruM  City,  98  Cal.  48,  16:  146 


III.  Revocation. 


25.  The  subsequent  erection  by  the  original 
owner,  of  Ti  hotel  encroachioc  upon  the  line  of 
a  street,  the  dedication  of  which  had  become 
complete  by  twenty  years'  use,  will  not  affect 
the  public  right.  A  dedication  once  complete 
cannot  be  revoked  by  the  mere  act  of  the 
owner.     Marion  v.  Skillman,  127  Ind.  130, 

11:  66 
26.  Grantees  from  parties  niaking  a  dedication 
of  land  for  streets,  by  recording  a  plat  of  an 
addition  to  a  city  and  selling  lots  with  refer- 
erence  to  it,  had  no  authority  to  make  a  new 
map  or  plat  substituting  a  new  street  or  way  in 
olace  of  an  old  one.  without  the  consent  of  the 
purchasers  of  blocks  and  lots  imder  the  former 
plat  and  of  the  public.  Meier  v.  Portland  C 
R.  Co.  16  Or.  500.  1:  866 

27.  A  party  making  a  dedication  of  streets 
can  only  reclaim  their  use  when  the  object 
and  purpose  of  making  it  have  utterl}'  failed. 

Id. 

28.  The  owner  <M  land  which  is  laid  off  on 


252 


DEEDS,  I.  a,  b. 


a  map  in  streets,  blocks,  and  squares,  who  cou- 
▼eys  lots  with  reference  to  a  certain  street 
marked  on  the  map,  covenanting  that  snch 
street  shall  be  left  open  forever,  cannot  ex- 
clude the  public  use  of  that  street,  or  demand 
compensation  for  any  part  of  it,  when  taken 
for  a  public  road  which  crosses  it,  although  at 
the  time  of  the  dedication  there  wias  not,  and 
has^not  at  any  time  been,  any  local  authority 
authorized  to  accept  the  dedication  of  the 
street,  except  for  a  portion  of  its  width;  and 
the  grantee  of  his  heir  at  law  of  so  much  of 
the  street  as  exceeded  the  width  of  a  lawful 
road,  who  has  had  it  assessed  as  his  property 
and  paid  taxes  on  it,  has  no  in^ater  riffht  to 
compensation.  llurrUon  County  Supers,  v. 
/Sm^,  66  Miss.  129,  8:  669 


DEEDa 

I.  Form  and  Rbquisitbs. 

a.  Jfh  Oetieral;    Execution, 

b.  Delivery. 

II.    CONSTKUCTION;    EFFECT;   VaTJDITT. 

a.  2a  Gen4sral;    Gonstruciion;  lUeitaU. 

b.  Description  of  Parties. 

e.  Description  of  Property  Conveyed. 

d.  Jieiervation. 

e.  Effect;  Revocation, 

Acknowledgment  of,  see  Acknowledoment. 
For  Building  Restriction  in,  see  Buildings, 

2,  8. 
Reformation  of,  ^or  Mistake,  see  Con  tracts, 

318-351. 
Of  Corporation,  see  Corporations,  91. 
Execution  of,   by  Corporation  as  Agent,  see 

COBI'OEATIONS,  54. 

As  Creating  Easement,  see  Easembntb,  10- 

17.  45. 
In  Escrow,  see  Escrow,  1,  2. 
Estoppel  by,  see  Estoppel,  II. 
Kinds  of  Estates,  see  Real  Property,  I. 
Recording  of,  see  Real  Property,  IL 
Record  of,  as  Evidence,  see  Evidence,  290- 

292. 
Presumption  as  to,  see  Evidence,  213-216. 
Parol  Evidence  as  to,  see  Evidence,  371, 418- 

420.  426,  443. 
As  Evidence,  see  Evidence,  291,  292,  321. 
Sufficiency  of  Evidence  to  Modify,  see  Evi- 
dence, 847-851. 
Privilege  as  to  Communications  Concerning, 

see  Evidence,  546. 
Sufficiency  of  Proof  as  to,  see  Evidence,  871. 
Of  Gift,  see  Gift,  5. 
For  Highway,  see  Highways,  6. 
Of  Husband  and  Wife,  see   Husband  and 

Wife,  73-90. 
By  Incompetent  Person,  see    Incompetent 

Persons,  5,  12,  13.     . 
Of  Infant,  see  Infants,  33-86. 
As  Mortgage,  see  Mortgage,  12-16. 
For  Conditions  in,  see  Real  Property,  4-lSt' 
Seal  of  County  on,  see  Seals,  4. 
For  Tax.  sec  Taxes,  171^ 
As  Will,  see  Wills,  2.     1 

See  Index  to  Notes  Preeedlnff, 


I.  Form  and  Requisite^ 
a.  Li  General;   Execution. 
See  also  infra,  30. 

1.  A  deed  is  effectual  as  a  conveyance,  al- 
though there  was  but  one  subscribing  witness. 
Dobbin  V.  Cordiner^  41  Minn.  165,        4:  883 

2.  TJio  grnntee  of  the  heirs  of  one  who 
has  made  an  unacknowledged  deea  to  not  a. 
"purchaser,"  within  1  N.  Y.  Rev.  Stat.  788, 
§  137,  declaring  that  an  unacknowledged  and 
unattested  deed  '  'shall  n»t  take  effect  as  agamst 
a  purchaser  or  incumbrancer  until  so  acknow- 
ledged.   Strougk  V.  Wilder,  li9  N.  Y.  530, 

7:  566 
Sig^nature* 

3.  The  letters  "  D.  S.  C,"  written  by  the 
witness  to  a  deed,  wliose  name  is  Solomon 
Davis,  may  constitute  a  sufficient  signature 
as  a  witness.  Deveretix  v.  McMahon,  108  N. 
0.  134,  18:  806 

4.  A  cross  mark  opposite  a  seal  made  by 
the  grantor  of  a  deed  immediately  under  a. 
clause  containing  his  name  and  statmff  that  he 
has  "signed  his  name  and  affixed  hli  seal," 
constitutes  a  sufficient  signature  and  may  be 
construed,  as  an  adoption  o|  the  name  in  such 
clause  as  a  signature.  ia 
Blanks. 

5.  A  vendor  who  ha<j  execute  nnd  acknow- 
ledged a  deed  with  the  name  of  the  grantee  left 
blank,  and  delivered  it  to  his  vendee,  who  fills 
up  the  blank,  cannot  question  the  title  of  an  in- 
nocent  purchaser   for   value.    McCleareu  ▼• 

Wakefield,  76  Iowa,  5:^9,  8:  689 

6.  A  deed  in  which  the  grtmtee's  name  is 
left  blank,  but  in  other  respects  duly  executed, 
is  void  as  to  the  grantee  or  any  other  person 
with  notice  of  the  fraud;  where  the  bUnk  is 
filled,  contrary  to  the  grantor's  instructions, 
with  the  name  of  a  person  not  intended  to  be 
the  grantee,  who  has  full  knowledge  of  the 
facts.     Slate  v.  Matthews,  44  Ean.  5ttd, 

10:  808 

7.  A  deed  executed  by  a  married  woman, 
with  the  nune  of  the  grantee,  the  amount  of 
the  consideration,  and  the  date  blank,  and 
entrusted  to  ncr  husband  for  the  purpose  of 
selling  the  property,  is  valid  in  the  hands  of 
a  bona  fide  grantee  for  a  valuable  considera- 
tion.    Heed  v.  Morton,  24  Neb.  760,     1:  788- 

b.  Delicery, 

8.  No  delivery  of  a  deed,  eil  her  absolute  or 
conditional,  can  be  made  without  parting  at* 
the  time  with  the  possession  of  it,  and  with  all 
power  and  control  over  it  by  the  grantor,  for 
the  benefit  of  the  grantee.  Porter  v.  Wood- 
house,  59  Conn.  568,  18:  64 

9.  Warranty  deeds  made  by  way  of  irift. 
which  are  in  a  box  with  money  and  bank 
books,  are  not  delivered  by  the  grantor  when 
expecting  to  die,  by  giving  the  box  to  another 
person,  saying  that  "the  names  of  the  persons 
who  are  going  to  have  the  houses  are  on  the 
deeds,  and  if  1  live  I  will  talk  further  about 
the  contents  of  the  box;  but  don't  you  open  it 
until  after  n)y  iimeral.'*  Id. 

10.  Delivery  of  a  deed  for  record,  thougl^ 
not  known  to  the  grantee,  is,  if  followed  by 
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his  assent,  a  good  delivery.    Lee  ▼.  FUtcher, 
46  Minn.  49,  12:  171 

11.  Where  a  husband,  under  threats  of  fi- 
nancial ruin  and  of  disgrace,  and  under  the 
influence  of  one  who  has  long  been  his  adviser, 
gives  a  note  for  a  sum  claimed  to  be  due  to 
his  wife  (who  is  separated  from  him  and  is  un- 
der the  control  and  influence  of  his  said  ad- 
viser) and  for  alimony  upon  a  threatened  di 
vorce;  and  tiien,  as  security  therefor,  signs  a 
deed  of  his  property,  late  at  night,  in  the  ab- 
sence of  his  wife  and  under  constant  urging, 
.atatine  that  he  is  not  yet  ready  to  execute  it, 
and  IuIb  desire  to  .examine  it  further,  under  an 
assent  thereto  by  the  attorney  and  a  promise 
that  any  reasonable  changes  will  be  made;  and 
where  he  leaves  it  on  the  table  in  such  attor- 
ney's office,  without  directions  as  to  delivery. 
— such  deed  is  not  delivered.  Stokes  v.  An- 
derson, 118  Ind.  538,  4:  818 

12.  The  delivery  of  a  deed  is  sufflciently 
shown  where  it  'was  executed  by  the  grantor, 
who  at  the  same  time  received  back  a  life  lease 
from  the  grantee  under  which  the  grantor  con- 
tinued to  hold  the  property  during  life,  al- 
though both  deed  and  lease  were  afterwards 
deposited  in  a  bank  by  the  grantor,  with  direc- 
tions to  redeliver  them  to  her  if  called  for,  and 
in  case  of  her  death  to  one  of  the  grantees,  who 
18  named.    Martin  v.  Flaharty  (Mont.) 

19:  842 

13.  The  manual  deliverv  of  a  deed  is  not  an 
absolutely  essential  requisite  to  its  validity,  but 
the  delivery  is  complete  when. an  inteption  is 
manifested  on  the  part  of  the  grantor  to  make 
the  instrument  his  deed.  Id. 

14.  No  intention  to  deliver  either  of  two 
deeds  which  remained  in  the  grantor's  pos- 
session unknown  to  the  grantee  until  death, 
and  were  found  among  some  old  papers,  and 
not  among  his  valuable  ones,  is  shown,  where 
they  were  made  at  the  same  time  to  a  twelve- 
year-old  son  of  the  grantor,  and  one  expressly 
provided  for  future  delivery,  while  the  other, 
although  silent  on  that  point,  included  tho 
family  residence,  and  no  change  of  possession 
or  control  and  use  of  the  property  was  ever 
made.     Cazaeeav.  CazasMf  92  Tenn.  596, 

20:  178 
To  third  peraoiiB* 
See  also  Escrow. 

15.  The  delivery  by  a  grantor  to  his  own  acrent 
•of  a  deed  of  gift  intended  for  one  who  has  no 
knowledge  that  it  was  to  be  made  is  not  a  valid 
delivery  to  the  Litter.  Feck  v.  hees,  7  Utah, 
467,  18:  714 

16.  A  deed  of  gift  does  not  become  operative 
by  delivery  to  an  agent  of  the  grantor  to  be  de- 
livered to  the  grantee,  when  it  is  not  delivered 
to  the  latter  until  after  the  grantor's  death.  Id. 

17.  There  is  a  sufiicient  delivery  of  a  deed 
to  the  grantees  where  it  is  given  by  the  gran- 
tors to  a  third  person,  who  buys  and  pays  for 
the  propertv  and  retains  the  deed  in  his  pos- 
session until  his  death,  when  it  is  recorded  by 
the  grantees,  who  take  possession  of  the  prop- 
erty.    Cook  V.  Patrick,  135  111.  499,   11:  678 

18.  Where  a  man  who  had  for  months  con- 
sidered the  matter  and  consulted  with  friends, 
declaring  his  intention  to  convey  lands  to  his 
minor  son,  executed  a  deed  and  delivered  it  to 
a  neighbor,  saying  to  him,  "You  take  that 
deed  and  file  it  for  record,"  and  on  the  latter's 
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suggestion  not  to  file  it  at  present  he  respond- 
ed, "  You  take  that  deed  and  keep  it  safely," 
without  either  adopting  the  suggestion  that 
the  recording  should  be  postponed,  or  intimat- 
ing any  change  in  his  purpose,  or  any  desire 
that  the  deed  should  be  held  subject  to  his  or- 
der or  control,  the  delivery  of  the  deed  must 
be  held  to  have  been  absolute  at  that  time; 
and  a  subsequent  filing  for  record,  whether  be- 
fore or  after  the  father's  death,  to  be  merely 
the  consummation  of  the  delivery  to  the  son  as 
of  the  date  of  the  deliverv  to  the  neighbor  in 
trust.    Standifoi'd  v.  Standiford,  97  Mo.  231 

8:  299 


II.  Construction;  Effect;  Validity. 


a.  hi  Qeneral;  Construction;  Recitals, 


19.  A  conveyance  by  warranty  deed  by  one 
tenant  in  common,  which  purports  to  describe 
by  metes  and  bounds  the  portion  of  the  com- 
mon property  which  the  grantor  intends  to 
convey,  is  valid  as  between  the  parties  to  such 
deed,  where  it  can  be  given  full  effect  without 
injury  to  the  other  cotenants,  and  will  operate 
as  a  conveyance  of  the  grantor's  entire  undi- 
vided interest  in  the  property.  Tounp  v.  Ed- 
wards, 33  S.  C.  404,  10:  65 
Construction. 

20.  Courts  should  not  give  a  construction  to  a 
deed  in  direct  conflict  with  that  which  the 
parties  have  themselves  put  upon  it, — especial- 
ly after  a  time  long  enough  to  create  prescrip- 
tive rights  thereunder.  Mansfield  v.  Place 
98  Micii.  450.  18:  89 

21.  The  effect  of  an  informal  instnimcni 
transferrmg  an  interest  in  real  estate  depends 
not  upon  any  particular  words  or  phrases 
found  in  it,  but  upon  the  intention  of  the  par- 
ties as  collected  from  the  whole  instrument. 
Lemon  v.  Grafiam,  131  Pa.  447,  6:  663 

22.  Deeds  to  different  purchasers  of  lnn<l 
separately  sold  on  the  same  day,  at  the  same 
public  sale  of  town-site  lots,  by  a  probate  judge 
as  trustee,  must  be  held  to  take  effect  at  the 
same  time,  and  be  construed  together  in  de- 
termining a  conflict  of  title  between  the  pur- 
chasers.    Pearce  v.  Denver^  18  Colo.  383, 

6:  641 
habendum. 

23.  A  life  estate  to  a  certain  pcrso  n.  with  ro 
mainder  to  his  children,  is  conveyed  by  a  deed 
in  which  the  premises  declare  that  the  grantor 
does  "hereby  grant,  sell,  and  convey"  unto 
such  person,  while  the  habendum  clause  is  to 
have  and  to  hold  unto  him  *'  for  and  during 
the  term  of  his  natural  life,  and  at  his  decease 
the  same  shall  descend  in  equal  shares  to  his 
children.     Rupert  v.  Penner,  85  Neb.  587. 

17:  824 

24.  Effect  must  be  given  both  to  the  grant- 
ing clause  and  the  habendum  of  a  decl  when 
it  can  be  done  by  a  reasonable  interpretation, 
under  a  statute  which  makes  it  the  duty  of 
the  court  to  carry  into  effect  the  true  intent 
of  the  parties  so  far  as  it  can  be  collected  from 
the  instrument  and  as  it  is  consistent  with  the 
rules  of  law.  Id, 

25.  The  habendum  in  a  deed,  whereby  an 
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Mtate  in  land  is  provided  for  a  man  and  hii 
wife  and  their  heirs  and  assigns,  may  be  ope- 
ratiye  to  enlarge  the  premises  in  such  deed 
wherein  the  husband  alone  is  mnted  an  es- 
tate, and  to  vest  in  both  husband  and  wife  an 
estate  in  the  land.  MeLeod  ▼.  TarrarU  (8.  G.) 
d9  8.  C.  — ,  80:  846 


26.  An  estate  granted  by  deed  cannot  be 
expanded  by  recitals  or  statements  of  the 
grantor  made  in  a  later  deed,  to  the  injury  of 
an  intervening  title.  Whitney  v.  WfteeUr  Cot- 
ton MiUh,  151  Mass.  896,  7:  613 


b.  Description  of  Partiss, 


27.  A  deed  to  certain  persons,  * 'commission- 
ers of  W.  County,  and  Uieir  successors  in  office, 
for  the  use  of  said  county,"  accepted  by  an  en- 
try upon  the  county  records  as  a  deed  ''to  and 
for  the  use  of"  said  county,  gives  the  le^l  title 
to  the  county,  and  not  to  ine  commissioners, 
where  there  was  no  statute  designating  their 
corporate  name  and  style.  Sumner  v.  Darnell 
128Ind.  88,  18:  178 

28.  Words  of  inheritance  are  not  necessary 
to  pass  the  fee  in  a  conveyance  to  trustees  and 
their  successors  In  office  forever,  for  a  char- 
itable use,  such  OS  religious  worship.  Be 
SeUere  CJiapel  M.  E,  Church,  189  Pa.  61, 

11:  888 

29.  A  conveyance  to  the  **heirs"  of  the  gran- 
tor's son,  who  has  children  then  living,  re- 
serving to  hini  a  life  estate  after  life  esUites  in 
the  fi:rantor  and  another,  is  a  present  grant  of 
the  fee  to  the  children.  He*xth  v.  Hewitt,  127 
N.  y.  166,  18:  46 

30.  The  assignment  under  seal  of  all  a 
grantee's  "ngbt,  title,  claim,  interest,  and 
property  whatever  in  and  to"  a  deed,  on  the 
back  of  which  it  is  written,  and  which  gave 
the  grantee  an  estate  in  fee  simple,  is  sufficient 
to  transfer  the  fee,  without  the  use  of  the  word 
*'  lieii^i"  or  its  equivalent.  Lemon  v.  Oraham, 
181  Pa.  447,  6:  668 

31.  The  term  ''personal  representatives,"  in 
the  clause  of  a  deed  providing  for  the  selec- 
tion, by  the  legal  representatives  of  the  gran- 
tee, of  an  arbitrator,  means  those  who  suc- 
ceed the  grantee  in  the  title  of  the  lands. 
Where  he  devises  the  land  in  trust,  it  means 
the  trust<.'e  and  cestui  que  trust.  Woodruff  y. 
Woodruff  (N.  J.  Ch.)  44  N.  J.  Eq.  (17  Stew.) 
349,  1:  880 


c  Description  of  Property  Conveyed, 


32.  Real  estate  is  sufficiently  described  in  a 
conveyance  by  reference  for  identification  to 
another  deed  specifically  mentioned  therein 
which  accurately  describes  it.  Rupert  v. 
Penner,  35  Neb.  587,  17:  884 

88.  The  mere  fact  that  a  map  bearing  a  prior 
date  and  showing  a  road  not  mentioned  in  a 
deed  is  annexed  to  a  subsequent  deed  is  not 
sufficient  to  show  that  the  earlier  convevance 
was  made  with  reference  to  the  road.  Haher- 
manv.  Baker,  128  N.  Y.  258,  18:  611 

34.  Where    land    conveyed    is    described 

See  Index  to  Notes  PreeedlAif* 


as  "bounded  on  the  south  by  the  land  and  lot 
of*  a  person  named,  and  referring  "for  a  more 
particular  description"  to  a  report  and  pla» 
which  have  been  made  to  settle  a  dispute  be- 
tween the  grantor  and  the  person   named*, 
which  report  finds  the  natUx  line  ol  such  per» 
sou's  lot  to  be  8  inches  south  of  grantor's  Ime, 
which  8  inches  have  been  conveyed  to  such 
person, — the  deed  covers  the  8-inch  atrip,  al- 
though it  is  expressly  limited  to  the  grantor's 
interest,  as  the  particular  reference  to  the  re- 
port prevails  over  the  general  description. 
Clement  y,  National  Bank  of  Butlandy  61  Vt. 
298,  4:  485 

35.  A  deed  granting  to  a  railroad  company 
the  right  of  way  for  its  railroad,  and  the  right 
to  construct  said  road  agreeably  to  and  in  ac- 
cordance with  the  railroad  incorporation  laws 
of  the  State,  without  naming  the  width  of  the 
track  granted,  will  give  the  grantee  a  strip  aa 
wide  only  as  it  actually  takes  and  uses,  and  not 
as  wide  as  it  is  allowed  to  take  by  the  railroad 
incorporation  laws.  Ft,  Wayne,  C,dtL.B,Oo. 
V.  Slun-ry,  126  Ind.  884,  10:  48 

36.  The  undivided  half  of  the  premises  only 
will  be  held  to  have  been  conveyed  by  a  deed 
the  original  of  which  is  lost  and  the  produced 
copy  of  which  describes  a  parcel  with  metea 
and  bounds,  beginning  "undivided  half  of  one 
and  also  one  other  parcel  of  land,"  etc.,  and 
the  evidence  shows  that  the  words  "undivided 
half  of*  were  underlined.  Hubbard  v,  Oreeley 
84  Me.  840.  17:611 

d.  Resei'vation, 

87.  A  reservation,  in  a  conveyance  of  right 
of  way,  of  any  use  to  the  grantor,  will  not  be 
presumed  in  the  absence  of  any  provision 
therefor.    Herrman  v.  Bo6ert9,  119  N.  Y.  37. 

7:  886 

38.  A  grantor  of  the  fee  of  the  surface  of 
land  may  reserve  an  estate  in  fee  in  the  miner- 
als, and  each  estate  will  be  subject  to  the  law 
of  descent,  devise,  and  conveyance.  Kincaid 
V.  McGowan,  88  Ey.  91,  18:  880 

39.  The  right  to  minerals,  timber,  and  a  mill- 
site,  reserved  to  the  grantor  in  a  conveyance  of 
certain  parcels  of  land  within  a  larger  tract 
will  not  pass  by  his  subsequent  conveyance  of 
the  whole  tract,  expressly  deducting  therefrom 
the  parcels  of  land  previously  conveyed.    Id^ 

40.  Ko  reservation  of  a  right  to  flood  lands 
conveyed  by  a  railroad  company,  with  water 
of  a  nver  backed  up  by  the  faulty  construc- 
tion of  the  embankment  on  which  itstraclu 
are  laid,  will  be  implied  from  the  'mere  fact 
that  the  conveyance  was  made  after  tl&e  em- 
bankment was  finished.  8eUer$  v.  Texae  C,  R. 
Co.  81  Tex.  458,  18:  667 

e.  Effect;  Revocation, 

41.  A  deed  of  land  by  the  owner  of  a  de- 
terminable fee  which  has  already  terminated 
conveys  nothing.  Slegel  v.  Heroine,  148  Pa. 
286.  15:  647 

42.  If  a  grantee  in  a  deed  of  indenture  of  bar- 
gam  and  sale  purporting  to  De  inter  pariee  ac- 
cept the  deed  and  the  estate  therein  conveyed,. 
it  is  his  deed,  as  weU  as  that  of  the  grantor^ 
though   not  sealed    and  delivered   by   hinu 
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Woadrvff'W.  Woodruff,  44  N.  J.  Eq.  (17 Stew.) 
349,  1:  880 

See  also  Covenant,  11-13,  32. 

48.  An  instrument  styling  itself  "an  indent- 
ure,'' by  which  the  mntor  grants,  bargaiDS, 
eke.,  a  piece  of  land  containing  50  acres,  ex- 
cepting hia  residence  thereon,  during  his  nat- 
um  me,  "which  is  to  be  a  lien  upon  the 
oremises  aforesaid"  until  his  death  and  burial, 
in  consideration  of  the  services  of  tlie  gmntee 
(who  is  a  married  woman  and  his  niece)  in 
taking  care  of  him,  is  not  testamentary  in  its 
character,  and  does  not  convey  the  legal  title 
during  the  grantor's  life,  but  vests  in  the 
grantee  an  equitable  title,  as  an  executory 
contract.    Dreitbach  v.  SerfoM,  ld6  Pa.  32, 

8:  886 

44.  A  deed  delivered  to  the  grantee  on 
agreement  to  return  it,  or,  if  it  should  be  re- 
corded, to  reconvey  the  land  upon  certain  con- 
ditions, conveys  the  legal  title,  although  the 
parties  mistakenly  suppose  that  it  does  not. 
Danrling  v.  BuiUr  (C.  C.  S.  D.  N.  Y.)  45  Fed. 
Rep.  882,  10:  469 
Revocation. 

See  also  Trusts,  16-20. 

45.  The  power  to  revoke  a  deed  during  the 
grantor's  life  may  be  reserved  by  express  pro- 
visions of  the  deed.  RieketU  v.  Louisville, 
St,  L.  A  T.  R.  Go,  91  Ky.  221,  11:  428 

46.  The'  revocation  of  a  deed  under  a 
power  reserved  thc^rein  is  not  defeated  by  the 
fact  that  the  acknowledgment  and  recording 
of  the  instrument  of  revocation  as  required  by 
the  terms  of  the  reservation  are  not  provided 
for  by  statute,— especiaUy  where  it  has  been 
actually  acknowledged  by  a  county  clerk  and 
recorded  by  him.  Id. 

47.  Removal  of  a  county-seat  fifty-six  years 
after  Its  location  on  land  conveyed  for  such  use 
does  not  make  a  total  failure  of  consideration 
which  will  cause  a<*rever8iori  to  the  grantor. 
Sumner  r.  i>ameU,  126  Ind.  88,        18:  178 


Of  Statute  of  Limitations,  Who  may  Set  up,. 

see  INSURANCE,  25. 
OfUsury,  Whoraay  Set  up,  see  XTsuby,  19- 

21. 
In  General,  sco  Action  ob  Suit,  45-49. 
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Corporations,  see  Cobpobations,  15-19,  284- 

238. 
Directors,  see  Corporations,  111. 
Judges,  see  Coubts,  99, 101;  Prohibition,  9. 
House  of  Representatives,  see  Lbgiblatubb,  2. 
Officers,  see  Offiobrb,  92-94, 108-116. 


DEFENSES. 


Burden  of  Proof  as  to,  see  Evidence,  69-74. 
To  Actions  on  Contract,  see  Contracts,  350- 

355. 
In  Divorce  Case,  see  Husband  and  Wifb, 

141-146. 
Of  Third  Person  in  Eminent  Domain,  see 

Eminent  Domain,  10,  67. 
Of  Infancy,  Who  may  Set  up,  see  Infants, 

10. 
Of  Illegality,  Who  may  Set  up,  see  Banks,  22. 
Champerty  as  Defense  to  Third  Person,  see 

Champebtt,  2. 
See  Index  to  Notes  Preeedinip. 


DEFINITIONS. 

1.  Account.    See  Accoitnts,  1. 

2.  Affinity.    See  Affinity;  Courts,  106". 

3.  Ag^rieTed.    See  Appeal  and  Error, 
30;  Intoxicating  Liquors.  68. 

4.  Aasent.  See  Corporations,  141. 

5.  ABsiffnment.  See  Mobtgaob,  106. 

6.  Buildine^.  See  infra,  76. 

7.  By-lawB.  See  infra,  83. 

8.  Canvasa*  See  Voters  and  Elections,. 
132 

9.  Cause.    See  Clerks,  8. 

10.  Children.    See  Wills,  82,  83. 

11.  Citiaens.  See  Aliens,  7,  8;  Voters 
AND  Elections,  11. 

12.  City.  The  city  of  Philadelphia  within 
which  was  to  be  erected  a  monument  to 
Washington  by  the  condition  of  subscriptions 
to  the  fund  raised  for  that  purpose  by  the 
Cincinnati  Society  in  1810  was  not  limited  to 
the  corporate  limits  of  Philadelphia  at  that 
time,  but  included  the  coterminous  built-up 
territory  identified  in  the  popular  mind  as  the 
city,  although  formed  into  boroughs  ^d  dis- 
tricts having  separate  legal  organizations.  Re 
Washington  Monument  Fund,  154  Pa.  621, 

80:  888 

13.  Clerk.    See  Cobpobations,  310. 

14.  Contieuoua.  See  Municipal  Cob- 
pobations, 12. 

15.  A  debt  is  any  kind  of  obligation  of 
one  man  to  pay  money  to  another.  Dune^ 
moor  v.  Furstenfeldt,  88Cal.  522,  18:  608 
See  also  Executobs  and  Administrators,  68. 

16.  Debt  contracted.  See  Corpora- 
tions, 146,  147. 

17.  Debt  of  record.  See  Monby  in 
Court,  4. 

18.DelnsionB  are  conceptions  tbat  originate 
spontaneously  in  the  mind,  without  evidence 
of  any  kind  to  support  them,  and  can  be  ac- 
counted for  on  no  reasonable  hypothesis.  JPoP- 
tery,  Jones,  20  Or.  239,  18:  161 

18a.  A  belief  or  aversion  formed  on  ap- 
parent cause  leading  to  an  erroneous  view  of 
conduct,  however  insufficient  the  state  of  facts 
on  which  it  is  based  may  be,  shows  only  an 
error  of  judgment  or  want  of  reasoning  power, 
but  not  an  absolute  want  of  intellect  ou  the 
subject,  and  therefore  does  not  constitute  an 
insane  delusion.  Id, 

See  also  Incompetent  Persons,  1. 

19.  Demand.  See  Exboutors  and  Ad- 
ministrators, 68;  Extortion,  2. 

20.  Dependent.    See  Insurance,  39. 

21.  Destroyed.  See  Insurance,  807, 
808. 

22.  DevaBtavit  is  a  violation  of  dutv  by  the 
executor  or  administrator  such  as  rencfers  him 
personally  responsible  for  mischievous  conse- 
quences; a  wasting  of  the  assets;  a  mismanage- 
ment of  the  estate  and  effects  of  the  deceased 
in  squandering  and  misapplying  the  assets 
contrary  to  his  duty.  Steel  v.  MoUaday  (Or.) 
20  Or.  70,  10:  670 


dotf 


DEFINITIOJSa 


23.  Dimeusion  atone*  See  Go;sTRAors, 
137. 

24.  Discontinuance  and  dismissal  are 
synonymous  terms.  EngMh  v.  Dickey,  128 
Ind.  174,  18:40 

25.  A  discount  is  a  loan  upon  an  evi- 
dence of  debt,  where  the  compensation  for 
the  use  of  the  itioney  until  the  maturity  of 
the  debt  is  deducted  from  the  principal  and 
retained  by  the  lender  at  the  time  of  making 
the  loan.  YoungUood  v.  Birming/iam  Trust 
d  S.  Co.  (Ala.)  20:  68 

26.  Document.  See  Discovery  and  In- 
spection, 14. 

27.  Dues.    See  Gorporationb,  229. 

28.  Duly,  in  legal  parlance,  means  accord- 
ing to  law,  both  in  form  and  substance.  The 
expression  "duly  adjudged"  therefore  means 
adjudged  according  to  law,  and  implies  the 
existence  of  every  fact  essential  to  perfect 
regularity  of  procedure  and  to  confer  jurisdic- 
tion both  as  tue  subject  matter  and  the  parties 
Brownell  v.  Greentoichy  114  N.  Y.  518, 

4:  686 

29.  Easement.    See  Easements,  1. 

SO.  Election.  See  Cokporations,  116; 
Intoxicating  Liquors,  49. 

31.  Blector.    See  Voters  and  Elections, 

44. 

32.  EUg^ble.    See  Offjcbrs,  2,  8. 

33.  Employes.    See  Liens,  5(1 

34.  An  estate  in  land  is  the  degree,  quan- 
tity, tmture,  or  extent  of  interest  which  a 
person  has  in  it.  Mobertwn  v.  Vanclmve,  129 
Ind.  217,  231,  16:68 

35.  Family.  The  primary  meaning  of 
ihe  word  **  family"  ischildren;  and  it  must  be 
so  construed  in  all  cases,  unless  the  context 
shows  that  it  was  used  in  a  different  sense. 
PaiUips  V.  Fergerson,  86  Va.  509,  1:  887 

35a.  The  relation  of  husband  und  wife  or  that 
of  parent  and  child  is  not  necessary  in  order 
to  constitute  a  "family."  Mayer  v.  Drnm- 
mond,  32  S.  C.  165,  7:  '947 

See  also  Contracts,  140;  Wills,  1. 

36.  First  class.    See  Vendor  .^nd  Pur- 

CHASHB,  9,  28. 

37.  Fixtures.    See  Fixtures;  Liens,  39. 

38.  A  franchise  is  a  special  privilege  con- 
ferred by  the  government  upon  an  individual 
or  corporation,  which  does  not  belong  to  cit- 
izens of  the  g(»vernment  crenerally  by  common 
right.     State  v.  Scougal  (S.  D.)  16:  477 

39.  To  be  a  franchise,  the  right  possessed 
must  be  such  as  cannot  be  exercised  without 
the  express  permission  of  the  sovereign 
power, — a  privilege  or  immunity  of  a  public 
nature  which  cannot  be  lesrally  exercised 
without  legislative  grant.  State\  Ol'ipp,  v, 
Minnesota  Thresher  Mfg.  Co.  40  Minn.  21H, 

3:  610 

40.  Generation.    Sec  Civil  KiGHTt«,  14. 

41.  GoodwilL    See  Goodwill,  1. 

42.  Guest.    See  Innkbepbrs,  2,  3. 

43.  Heirs.  See  Homestead,  30;  Insur- 
ANOK,  aSo;  WiLM,  73,  74. 

44.  Hig^h-water  mark,    tree  Wateks,  20. 

45.  Hurt.     See  Insuranor,  187,  188. 

46.  Improvement.    Sec  Liens,  51. 

47.  Incumbrance.  Alien  or  incumbrance 
on  land  would  be  created  by  filing  a  map  of  a 
proposed  street  across  it,  by  virtue  of  a  stat- 
ute denyinsT  compensation  for  any  buildings 

See  Index  to  Notes  Preceding. 


subsequently  erected  thereon,  if  such  statute 
were  valid.     Farster  v.  Scott,  138  N.  Y.  577, 

18:  648 

48.  Infkmotts  crime*  See  Criminal 
Law,  14. 

49.  Inhalation  of  spas*  See  Insurancs, 
185,  188. 

50.  Injuring  property*    See  Arrest,  5. 

61.  Insolvency.    See  Insolvsncv,  2,  3. 

52.  Investment*    See  Public  Monets,  5. 

53.  Issue.  The  word  *' issue,"  unconfined 
by  any  indication  of  intention,  includes  all 
descendants.    Fearce  v.  Bidcai%  18  R.  I.  — . 

19:  472 
See  also  Wills,  75-80. 

54.  Itinerant  musician.  See  Salta- 
tion Army. 

55.  Jeopardy.    See  Criminal  Law,  38. 
58.  Kept.    See  Insurance,  138. 

57.  Kindred*    See  Axjenb,  11. 

58.  Laborer.  See  Corporations,  311 
Lisns,  50. 

59.  Laces*    See  Carriers,  243. 

80.  Lamp.    See  Contracts,  139. 

81.  Leg^su  heirs*    See  Wills,  74. 

62.  Lei^al  representatives*  The 
words  "legal  representatives,"  to  whom  it 
is  provided  that  an  estate  shall  descend  at  the 
death  of  one  who  cremates  a  trust  for  his  own 
maintenance  during  life,  mean  his  descend- 
ants or  heirs.     Swing  v.   Jones,  130  Ind.  247. 

16:  76 

63.  Liens*    See  Liens,  1. 

84.  Litig^ation.    See  Insurance,  128. 

85.  Lodg^er.  A  lodger  is  one  wlio,  for 
tlie  time  being,  has  his  home  at  his  lodging- 
house.  FiUlnian  Palace-Car  Co,  v.  Lowe^  & 
Neb.  239,  6:  809 

86.  Lottery.    See  Lotteries,  1-3. 

87.  Machinery.    See  Liens,  39. 
68.    Manual  labor.    See  Liens,  44. 

89.  Manufacturing^  establishment* 
See  Insurance,  144,  145. 

70.  Many  denotes  multitude,  but  not  ma- 
jority.   Lamsville  &  N.  R.    Co,  v.  Hall,  87 


Ala.  708. 


4:  710 


71.  Market.    See  Markets,  6. 

72.  The  market  price  of  an  article  man- 
ufactured by  a  number  of  different  persons 
is  a  price  fixed  by  buyer  and  seller  in  open 
market,  in  the  usual  and  ordinary  course  of 
lawful  trade  and  competition.  Lov^ay  v. 
MiclieU,  88  Mich.  15,  18:  770 

72a.  Material.    See  Liens,  42. 

73.  Mill.    See  Insurance,  148. 

74.  Money  is  a  generic  term,  and  may 
mean  not  only  legal  tender  coin  and  currency, 
but  also  any  other  circulating  medium,  or  any 
other  instruments  or  tokens  m  general  use  by 
the  commercial  world  as  the  representatives  of 
value.     StaU  v.  MeFeiridge,  84  Wis.  473, 

20:  223 

75.  Months.  See  Time,  4;  Writ  and 
Process.  11. 

76.  A  monument  consisting  of  a  statue 
upon  a  pedestal  is  not  a  "building"  within  the 
meaning  of  a  statute  prohibiting  the  erection 
of  buDdings  on  a  public  square,  which  is  to  re- 
main a  public  green  and  walk  forever.  Re 
WaaHiiiigton' Monument  FuTid,  154  Pa.  621, 

20:  828 

77.  Mortg^as^s.    See  Aliens,  16. 

78.  Nephews.    See  Wills,  81. 
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79.  Hext  of  kla.     8e«   Wills,   84-86 ; 

WiTNKSSBS,    17. 

80.  Nonresident  alien.   See  ALncNS,  15. 

81.  Oeenpation.    See  In^uranob,  178. 

82.  OIBcers.     See    Offiobrs,     15,     16; 

SOHOOLS,  12. 

88.  Ordinaaees*  The  words ''ordinances'* 
jLttd  "by-laws"  are  8ynon7moTi8.  BUUy.  QmK- 
^m,  117  Ind.  221.  8:  861 

84.  Outstanding  aeeounts*     See    Ao 

COUNTS,  1. 

86.  Owner*    See  iNSinuircs,  106, 110 

86.  Par.    See  Oobporatioiis,  154. 

87.  Partsr-walL    See  Pabty-wall,  1. 

88.  Peddlers.    See  Pbddlebs,  2-8. 

89.  Person.  The  term  *' person,"  used  in 
law,  iDcludes  corporations,  unless  there  is 
something  in  the  law  showing  the  iegislatiye 
intention  to  restrict  its  application.  Orafford 
▼.  WarwiOc  County  Supen.  87  Va.  110, 

10:  129 
;See  also  GASinsHMBKT,  2;  Insolybncy,  4. 

90.  Personal  property.  See  Taxes,  84. 

91.  Personal      representative.      See 

iDXEDB,  81. 

92.  Persons  absent  from  the  state. 

See  Limitatzon  of  Actions,  69. 
98.  Plasterer.    See  Libns,  45. 

94.  Presence*  See  Arrest,  18, 14;  Wills, 
16. 

95.  Privilege.    See  Markets,  8. 

96.  Privityln  estate.  The  term  "priv- 
ity in  estate*'  denotes  mutual  or  successive  ro- 
lalionship  to  the  same  rights  of  property. 
Mygaitr.  Ooe,  124  N.  Y.  212,  11:  646 

97.  Prise  flf^ht.    See  Prize  Fighiing,  1. 

98.  Process.  The  words  ''process  in  an 
action"  include  an  execution.  JolvMon  v. 
MUm,  90  Ky.  168,  8:  668 
8ee  also  Iksurakgb,  125. 

99.  Professional  experts.     See  Civil 

8BKVI0E,  2. 

100.  Proper^.  See  Constxtutional 
Law,  150,  161;  Partnership,  70;  Taxes,  41. 

101.  Proadmate  cause.  SeePROXDCATB 
Cause,  1-3. 

102.  Purchase.    See  Aliens,  17. 
108.  Purchaser.    See  Deeds,  2. 

101.  Railroads.  See  Dummy  Railroads; 
Strbet  Railways,  8. 

105.  Railway.  The  terms  "railway"  and 
"railroad"  have  the  same  meaning.  MiUvale 
V.  Evergreen  B.  Co.  131  Pa.  1,  7:  869 
See  also  Eminent  Domain,  9. 

106.  Related  to.    See  Insurance,  38. 
106a.  RelatiTe.     See  Descent  and  Dis- 
tribution, 2. 

107.  Reserve.  See  Contraots,  15(^. 

108.  Seduction.    See  Seduction,  1,  2. 

109.  Shipment.  See  Contracts,  290,  291. 

110.  Shipped.    See  Contracts,  186. 

111.  Spiritnons.  See  Intoxicating  Li- 
<Qi70Ba,  24. 

112.  Square  inch  of  water.    See  Wa- 

TBB8,  188. 

118.  Structure.    See  Liens,  68,  65. 

114.  Superintendent.  See  Corpora- 
tions, 811. 

115.  Tax.    See  Public  Improybmbnts,  17. 
115a.  Tenement  house.    See  Buildings, 

19. 


the  owner's  ri^ht  or  of  Ibe  extent  of  his  inter- 
est; the  means  wherehy  he  is  enahl^  to 
assert  or  maintain  his  possession;  his  right 
considered  with  reference  either  to  the  manner 
in  which  it  has  been  acquired  or  its  capacitY  of 
bein^  actually  transferied.  MoheerUon  y.  Van- 
eleave,  129  Ind.  217.  231,  16:  86 

117.  Total  inabiUty  to  labor.    Sen  Ih- 
suranob,  318. 

118.  Treatment.     See    Husband     and 
Wife,  182. 

119.  Trinkets.    See  Carriers,  242. 

120.  Unduo  influence.    See  Wills,  40. 

121.  Unlawful.    See  Corporations,  10. 

122.  Unmarried  woman.  See  Wills,  27. 

123.  Vinous.    See  Intoxicating  Liquors, 
24. 

Watercourse.    See  Waters,    128. 
Week  of  time.    See  Time,  2. 
Wound.    See  Insurance,  167»  168. 


124. 
125. 
126. 


DEGREES. 


In  RcpIeYin  Suit,  see  Replrytn,  8. 
116.  The  title  to  property  is  theeYidenceof  1  lu  TroYer,  see  Troyer,  11-14. 


Of  Homicide,  see  Homicidb,  5-9. 


DELEGATION  OF  POWER. 

Constitutionality  of,  see  Constitutional 
Law,  38-47. 

By  Local  Option,  see  Intoxicating  Liquors, 
6-18. 

Of  Power  as  to  Amoimt  of  License,  see  Li- 
cense, 50. 

To  or  By  Municipality,  see  Municipal  Cor- 
porations, 3,  28-33. 

As  to  Impeacliment,  see  Officers,  74. 

As  to  Assessment  for  Public  ImproYements, 
see  Public  Improyements,  37-38. 


DELIVERY. 


Of  Deed,  see  Deeds,  L  b. 
Gift,  see  Gift.  IIL 
Mortgage,  see  Mortgage,  6,  7. 
Pledge,   see  Plrdgb   and  Collateral 
Secubttt,  2,  3. 


DELUSION. 


Vlheit  is,  see  DEFI^aTION8,  18;  Incompbtsnt 
Persons,  1-4. 


DEBIAND. 

Before  Suit,  see  Action  or  Suit,  41. 

On  Maturity  of  Note,  see  Bills  and  Noteo, 
49-51,  53. 

What  is,  see  Executors  and  Administra- 
tors, 68;  Extortion,  2. 

Of  Guaranty,  see  Guaranty,  13. 

As  Condition  of  Interest,  see  Interest,  6-9. 

To  Enforce  Condition  Subsequent,  see  Real 
Property,  7. 


Li.  R.  A.  Dig. 
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DEMONSTRATIVE  EVIDENCE. 

See  Byidbnob,  860-70. 


DEMURRAGE. 

On  Oars,  see  Carbiebs,  821-825. 


DEMURRER. 

To  Evidence,  see  Tbial,  88-90. 
See  also  Pleading,  V. 


DENTISTS. 


Constitutional  Equality  in  Right  to  Practice, 
see  Constitutional  Law,  99,  100. 

Injunction  against  Practice  by,  see  Injunc- 
tion, 16. 


DEPARTMENT  OF  AGRICULTURE. 

License  from,  see  Liobnsb,  21. 
See  also  Boabd  of  Aqbicultubb. 


DEPOSITIONS. 


Use  of,  in  Other  Cases,  see  Eyidbngb,  814, 

815. 
Use  of,  after  Death,  see  Witnbssbs,  12. 

1 .  Requiring  a  person  convicted  of  intoxica- 
tion to  make  a  disclosure  uader  oath,  as  to 
when,  where,  how,  and  from  whom,  he  pro- 
cured the  intoxicating  li<iuor,  does  not  violate 
the  constitutional  provisions  as  to  due  process 
of  law,  equal  protection,  or  right  of  trial  by 
Jury;  nor  is  it  against  public  policy.  120  Clay- 
ton^ 69  Conn.  610,  13:  66 

2.  An  examination  of  an  adverse  party  by 
interrogatories,  under  the  Florida  Practice 
Act  of  Feb.  8,  1861  (McClel.  IMg.  pp.  616, 
617,  §§  18-21),  is,  like  a  bill  of  discovery  in 
equity  in  aid  of  an  action  at  law,  limited  to 
the  support  of  the  case  or  defense  of  the  party 
propounding  the  interrogatories,  and  cannot 
extend  to  the  whole  case.  JacksonmlU,  T,,A 
K,  W.  B.  Co.  V.  Peninsular  Land,  T.  A  Mfg. 
Co,  27  Fla.  1,  157,  17:  88,  66 

8.  The  provisions  of  the  Florida  Practice 
Act  of  Feb.  8,  1861,  allowing  interrogatories 
to  be  propounded  to  the  adverse  party  in  ac- 
tions at  law,  are  not  repealed  by  the  Act  of 
Feb.  4,  1874,  removing  the  common-law  disa- 
bility of  a  party  to  testify.  Id, 

4.  The  publication  of  notice  to  take  deposi- 
tions, under  W.  Va.  Code,  chap.  121,  §  2, which 
requires  notice  once  a  week  for  four  successive 
weeks,  is  completed  on  the  fourth  issue  of  the 
newspaper  containing  it,  and  is  sufficient  if  a 
reasonable  time  elapses  between  the  date  of 
said  fourth  issue  and  the  taking  of  the  deposi- 
tions.    MiUery.  MiiMechen,^  W.  Va.  197, 

6:  616 

See  Index  to  Notes  PrecwHHng. 


5.  A  certificate  of  the  officer  taking  a  deposition 
is  insufficient,  which  states  that  the  witnesses 
were  sworn  "to  testify  the  whole  truth  of  their 
knowledge  touching  the  matter  in  contro- 
versy," where  the  statute,  Ean.  Oen.  Stat.  1889, 
^  4454,  provides  that  such  certificates  shall 
show  "that  the  witness  was  first  sworn  to  tes- 
tify the  truth,  the  whole  truth,  and  nothing  but 
the  truth;"  and  it  is  error  to  overrule  a  motion  to 
suppress  such  deposition,  alleging  such  defect 
as  ground  therefor.  Western  if,  Teleg,  Co.  v. 
CoUine,  45  Kan.  88,  10:  616 

Use  on  trial. 

6.  The  competency  of  a  deposition  offered 
against  the  estate  of  a  deceased  person  does  not 
depend  upon  the  facts  at  the  time  the  deposi- 
tion was  taken,  but  upon  those  existing  at 
the  time  of  the  trial.  Hetolett  v.  George^  68 
Miss.  682,  18:  688 

7.  Depositions  taken  in  the  presence  of  the 
accused  may  be  used  on  trial  when,  on  ac- 
count of  death  or  other  good  cause,  the  pres- 
ence of  the  witness  cannot  be  had.  This  is  not 
in  violation  of  the  6th  Amendment  to  the 
Constitution  of  the  United  (States.  Territory 
V.  BwinB,  2  Id.  627,  7:  646 
Objections. 

8.  An  objection  to  an  answer  to  an  inter- 
rogatoiT  in  a  deposition,  that  it  states  facts  not 
caUed  for,  should  be  made  before  trial  upon 
notice  to  tiie  other  party.  Mieaouri  Foe,  S. 
Co.  V.  Ivey,  71  Tex.  409.  1:  600 

9.  A  party  who  hae  answered  interroga- 
tories propounded  before  trial,  under  ind.  Rev. 
Stat  1881,  g  859,  cannot  object  to  introduction 
of  the  answers  in  evidence  at  the  trial,  upon  the 
ground  that  they  are  irrelevant.  Cincinnati, 
L8t.L.  A  O.  B,  Co.  V,  ffoward,  124  Ind.  280. 

8:  698 

10.  An  objection  that  an  officer  of  a  corpo- 
ration whose  answers  to  interrogatories  ars 
offered  in  evidence  against  it  is  not  of  suffi- 
cient grade  to  answer  is  properly  overruled 
when  not  made  until  the  trial  and  unsupported 
by  evidence.  Jacksonville^  T.  dk  K.  W,  JR. 
(JO.  V.  Peninsular  Land  T.  <fi  Mfg.  Co.  27  Fla. 
1,157,  17:38,66 


DEPOSIT  SUP. 

Nature  of,  see  Bakkb,  59. 


DEPOT  COMPANY. 

See  UinoN  Depot  Oomfant. 


DEPOTS. 

Regulations  as  to,  see  Carriers,  5. 

For  Regulation  of,  as  Affecting  Commerce, 
see  CoHMBRCB,  11,  12. 

Contracts  for  Place  of,  see  Contracts,  181. 

Mandamus  to  Locate,  see  Mandamtts,  34,  35. 

Company,  Negligence  as  to  Vicious  Person 
in  Depot,  see  Nbgltgence,  19. 

For  Stopping  of  Trains  at  Stations,  see  Rail- 
roads, 14-17. 

Tax  on,  sec  Taxes,  57, 

Question  for  Jury  as  to,  see  Trial,  137. 
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DEPUTY. 

Acknowledgment  by,  see  Aoknowlbdgmbnt> 
10,  11. 

Release  of  Deputy  Marshal  on  Habeas  Cor- 
pus, see  Habuas  Corpus,  10. 

For  Homicide  by  Deputy  Marshal,  see  Horn- 

OIDB,  8. 

Representations  of  Deputy  Sheriff  at  Sale, 

see  Judicial  Sale,  17. 
Of  Secretary  of  Internal  Affairs,  see  Offi- 

OBBS,  &&,  87. 
Of  Secretary  of  State,  Service  on,  see  Wbit 

AKD  Process,  8. 
Return  of  Process  by,  see  Writ  ahd  Pro- 

OBss,  22. 
Of  Sheriff,  see  Shsbiff. 


DESCENT  AND  DISTRIBUTION. 

L  Right  to  Iithbrit. 

a.  Who  Entitled  OtnerdUp. 

b.  What  Descends. 

c.  Adopted  Children, 

d.  lUegitimaie  Children. 

e.  Bights  of  Huiband  or  Wife. 

11.  Nature  and  Incidbntb  of  Estatbl 

To  Alien  Heirs,  see  Aliens,  9-14. 

Effect  of  Civil  Death  to  Cast,  see  Civil 
Dbath,  8. 

Conflict  of  Laws  as  to  Heirship,  see  Conflict 
OF  Laws,  12. 

Effect  upon,  of  Contract  to  Dispose  of  Prop- 
erty at  Death,  see  Contracts.  269. 

Distribution  to  Heirs,  see  Exbctttors  and 
Administrators,  78,  74. 

As  to  Homestead  in  Decedent's  Property,  see 
Hombstbad,  29-88. 

As  to  Interest  in  Life  Insurance,  see  Insur- 
ance, 824,  825,  888-836. 

On  Failure  of  Devise,  see  Wills,  170. 


I.  Right  to  Inherit.       , 
a.  Who  Entitled  QeneraUy. 

1.  The  common-law  rule  of  descent,  that  the 
male  issue  shall  be  admitted  before  the  female, 
applies  in  New  York  to  give  an  inheritance  to 
the  son  of  a  grand-uncle  of  the  deceased,  in 
preference  to  grand-aunts  and  their  descend- 
ants.  Hunt  v.  Kingston  (N,  T.  C.  P.)  8 
Misc.  809,  19:  377 

2.  A  *'  relative"  is  a  blood  relation,  and  not 
a  relation  by  marriage  only,  within  the  mean- 
ing of  Me.  Kev.  Stat.  chap.  74,  §  10,  giving 
the  lineal  descendants  the  share  of  a  relative 
of  the  testator,  who  is  a  devisee,  if  he  dies  be- 
fore the  testator.  EUiot  v.  Fessenden^  88 
Me.  197,  18:  37 

8.  A  murderer  cannot  take,  either  as  heir 
or  legatee,  the  estate  of  one  whom  he  has 
miu^ered  for  the  purpose  of  obtaining  the 
property.    Riggs  v.  PcUtmt^  115  N.  Y.  506, 

B:  840 

4.  A  murderer  cannot  inherit  property 
from  one  he  has  murdered  in  order  to  obtain 
it,  and  a  bona  fide  purchaser  from  him  will 
acquire  no  title.  .  SneUenberger  v.  Bansom,  81 
Neb.  61,  10:  810 

See  Index  to  Notes  Preoedlnip. 


5.  A  finding  of  heirship,  decided  as  a  pre- 
liminary fact  necessary  to  a  decision  that  an 
administrator  must  account  to  the  heir,  is  not 
conclusive  against  a  purchaser  of  the  ancestor's 
real  estate,  who  was  not  a  party,  although  the 
supposed  heirs  from  whom  he  had  previously 
purchased  were  parties  to  the  proceeding. 
ishores  v.  Hooper,  153  Mass.  228,        1  It  308 

b.  What  Descends, 

6.  A  Tested  remainder  subject  to  a  life  estate 
is  subject  to  the  law  of  descent  in  case  tne  re- 
mainderman dies  before  the  life  estate  termi- 
nates.   Saxton  V.  Webber,  88  Wis.  617, 

20:  609 

7.  Mortgaged  land  descends  as  real  estate 
upon  the  death  of  the  owner  after  decree  of 
sale  in  foreclosure,  but  before  the  sale  was 
made.    Holden  v.  Dunn,  144  111.  418, 

19:  481 

0.  Adopted  Children, 

8.  The  Statute  of  Descents  is  modified  by 
implication  by  a  statute  as  to  the  adoption  of 
children,  giving  them  the  right  to  inherit  as 
lawful  children.  Ibsburg  y.  Bogers,  114  Mo. 
122,  19:  201 

9.  A  child  adopted  in  accordance  with  the 
Missouri  statute,  which  provides  for  adop- 
tion as  "heir  or  devisee,"  and  gives  the  child 
"the  same  right  ...  for  support  and  mainte- 
nance and  for  proper  and  humane  treatment 
as  a  child  has  by  law  against  lawful  parents," 
—acquires  a  rieht  to  inherit  from  the  adoptive 
parents  upon  their  intestacy.  Jd. 

10.  A  child  by  adoption  cannot  inherit  from 
the  parent  by  adoption  unless   the  act  of 
adoption  has  been  done  in  strict  accordance 
with  the  statute.    Furgeson  y.  jicmes,  17  Or 
^4,  3:  680 

11.  A  legally  adopted  child,  which  is  made 
by  statute  to  all  intents  and  purposes  the  child 
of  its  adopters,  the  same  as  if  bom  to  them  im 
lawful  wedlociE,  is  a  lineal  deseendant  of  them 
within  the  meaning  of  a  statute  providing  that 
in  case  a  legatee  mentioned  in  a  will  shaU  die 
before  ttie  testator  his  share  shall  not  lapae, 
but  go  to  bis  lineal  descendants.  Warren  v. 
Presoott,  84  Me.  488,  17:  486 

12.  The  words  "  children  alive  by  a  former 
wife"  include  a  child  adopted  by  a  man  and 
such  wife,  as  those  words  are  used  in  lad.  Rev. 
Stat.  1881,  §  890,  which  limit  the  interest  of  a 
subsequent  childless  wife  of  such  man  to  a  life 
estate.    Ma/rkover  y.  Krauss,  182  Ind.  294, 

17:  806 
18.  An  Act  giving  an  adopted  child  the  right 
to  succeed  as  heir  and  next  of  kin  to  property 
of  the  adopting  father  does  not  make  such 
child  the  heir  or  next  of  kin  of  natural  children 
of  the  adopting  father  or  their  descendants. 
Helms  V.  EUiott,  89  Tenn.  440,  10:  686 

14.  A  grandchild  whose  father  is  dead  and 
who  has  been  adopted  by  his  paternal  grand- 
father, under  Mass.  Pub.  Stat.  chap.  149,  can- 
not, if  his  grandfather  dies  intestate,  inherit 
shares  of  his  personalty  in  a  double  capacity, 
as  adopted  son  and  as  representative  of  his 
deceased  father,  but  will  take  only  one  por- 
tion and  that  as  adopted  son.  Delano  v.  Bru- 
erton,  148  Mass.  619,  8:  698 
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d.  JUegitimaU  OhUdren, 
As  to  Legitimation,  see  Pabbnt  ahd  Ohild. 

15.  Under  the  Pennsylvania  statutes,  a  child 
bom  out  of  wedlock  is  rendered  legitimate  by 
the  subsequent  marriage  idid  cohabitation  of 
its  parents,  and,  being  legitimate  there.  Is  le- 
ICltimate  in  New  Jersey,  and  may  inherit  land 
in  the  latter  SState.  Dayton  v.  Adlcu9on{^. 
J.  Oh.)  45  N.  J.  £q.  (18  Stew.)  608,    4:  488 

e.  RighU  of  Husband  or  W(fe. 

16.  A  wife  who  desert  \  her  husband  and  for 

Jean  liyes  in  adultery  with  another  man,  hav- 
]g  a  marriage  ceremony  with  him  solemnized 
after  learning  that  her  deserted  husband  hss 
obtained  a  divorce,  cannot,  on  the  death  of 
her  abandoned  husband,  claim  a  widow's 
rights  in  his  property  on  the  ground  that  the 
divorce  decree  was  void  for  want  of  proper 
service  of  process.  Arthur  ▼.  Israel,  15  Colo. 
147,  10:  693 

17.  A  widow  is  an  ''heir**  of  her  husband 
to  the  extent  of  $5,000,  up  to  which  she  is 
given  an  estate  in  fee  by  Mass.  Stat.  1880, 
chap.  211,  but  not  in  respect  to  the  life  estate 
given  Yyy  Mass.  Gen.  Stat  chap.  90,  g  16 
(Mass.  Stat.  1854.  chap.  406,  §  1),  which  is  a 
purely  optional  interest  in  lieu  of  dower. 
Consequently,  she  can  take  only  the  sum  of 
$5,000  under  a  will  in  favor  of  his  '*  heirs." 
Proctor  V.  Clark,  154  Mass.  45,  18:  721 

18.  A  homestead  which  exceeds  $2,000  in 
value  is  not  exempt;  and  under  Ala.  Code, 
§  2544,  a  widow  may  assert  her  claim  therein 
in  lie\i  of  homestead.  Jackson  v.  Bowell,  87 
Ahi.  685,  4:  637 

19.  The  husband  of  a  woman  will,  under 
Mass.  Stat.  1880,  chap.  211,  g  1,  be  entitled, 
upoif  her  death  intestate  and  without  issue,  to 
an  amount  of  the  residue  not  exceeding  $5,000 
in  value,  where  a  will  gives  property  to  her  for 
life  and  after  her  death  to  her  heirs  at  law,  al- 
Uiough  the  statute  giving  him  that  right  was 
not  passed  until  after  testator's  death.  Lin- 
coin  V.  rerry,  149  Mass.  868.  4:  216 

20.  A  policy  of  life  insurance  payable  to  the 
**  devisees  or  beirs  at  law  of  tue  msured, 
where  he  dies  intestate  without  issue,  is  pay- 
able, under  III  Bev.  Stat.  chap.  89,  §  1,  to  his 
widow  as  sole  heir,  and  not  to  his  next  of  kin. 
Alexander  v.  NorthweUem  Masonie  Aid  Amo, 
126  III.  558,  8:  161 


n.  Naturb  akd  Inoidentb  of  Estate. 

21.  Upon  the  death,  before  converting  the 
land  into  money,  of  one  who  has  received  a 
conveyance  of  the  shares  of  tenants  in  common 
of  real  estate  under  a  parol  agreement  to  sell 
the  same  and  divide  the  proceeds  among  his 
grantors,  the  land  descends  to  his  heirs  unin- 
cumbered by  any  trust;  and  a  purchaser  from 
them  will  owe  no  duty  to  the  original  grantors 
arising  out  of  the  parol  sereemeot  made  with 
them.     Collar  v.  Collar,  86  Mich.  507, 

13:  681 

22.  Where  a  will  contains  no  devise  of 
lands,  but  the  testator  has  disposed  of  his 
entire  estate  by  means  of  a  power  to  sell  and 

See  Index  to  Notes  Preoedlii|p« 


divide  the  proceeds  of  sale,  the  lands  descend 
to  his  heirs  at  law  subject  to  the  power  of 
sale  and  the  trusts  declared  thereon  contained 
in  the  will.  Morse  v.  Hackenscick  8av.  Bank, 
(N.  J.  Err.  &  App.)  47  N.  J.  Bq.  (2  Dick.)  279, 

12:68 

28.  The  estate  of  an  heir  at  law  intermediate 
the  testator's  death  and  the  exercise  of  a  pow- 
er of  sale  is  an  actual  estate  which  is  alien* 
able,  devisable,  and  descendible,  and  liable 
to  seizure  and  sale  of  lands;  but  when  the 
power  of  sale  Is  executed,  the  estate  of 
the  heir  or  his  alienee  is  determined,  and  the 
purchaser  under  the  power  becomes  seised 
under  the  devisor  by  a  title  paramount  to  the 
title  of  the  heir  by  descent.  Id. 

24.  Land  descended  or  deviJBed  may  be  pur- 
chased in  good  faith  and  for  value,  free  from 
its  conditional  liability,  under  Miuryland  stat- 
utes, for  debts  of  the  decedent,  when  the  rec- 
ords of  the  orphans'  court  diow  a  final  settle- 
ment of  the  personal  estate  and  full  payment 
of  all  proved  debts  and  costs  of  administration, 
although  the  statutes  do  not  expressly  make 
any  saving  of  the  rights  of  bona  flae  purchasers, 
or  fix  any  time  for  terminating  such  liabUity. 
Van  Bibber  v.  Beese,  71  Md.  608,         6:  838 


DESCRIPTION. 


Of  Property,  under  Statute  of  Frauds,  see 

CONTBACTS,  92-95. 

In  Chattel  Mortgage,  see  MoBTaA^as,  119, 
120. 

In  Deed,  see  Dbbds,  82-86. 


DESERTION. 

As  Ground  for  Divorce,  see  Husband  ahd 
Wife,  188-188. 

See  also  ABANDONimirr. 


DB  SON  TORT. 

Executors,  see  Exboutobs  and  Administba- 

TOBS,  11. 


DESTRUCTION. 


Of  Property  Used  in  Gaming,  see  Gaicno.  8. 
RecordB,  see  Bboobds,  1,  2. 


DETERMINABLE  FEE. 

Of  Alien  Heirs,  see  Aliens,  14. 

Conveyance  of,  see  Deeds,  41. 

In  Land  for  Jail,  see  Jaii^,  1. 

Right  to  Partition  for,  see  Pabtition,  2. 

As  Creating  Perpetuity,  see  Pebpbtuitues,  8. 

Generally,  see  Real  Pbofbbtt,  17-19. 


DETmUB-DIflOOVBRY  AND  INSPECTION. 
DETINUE.  DISCONTINUANCE. 
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See  Rbfijeyin,  14. 


DEVASTAVIT. 

Devinitions,  22. 


DEVISE. 


See  Wills,  IQ. 


DIAMONDS. 

Custom  of  Trade  as  to,  see  Custom,  11. 
Proof  of  Usage  of  Trade  of,  see  Evidbnob, 
879. 


DIMENSION  STONE. 

See  CosmucTB,  187. 


DIOCESE. 

Gift  to,  see  Wills,  69. 


DIRECTORY. 

What  Provisions  are,  see  Statutes,  167, 158. 


DISBARMENT. 

Of  Attorneys,  see  Attobneys,  L  Ix 


DISCHARGE. 


In  Bankruptcy,  see  Bankritptct,  8. 

Insolvency,    as    Affecting    Nonresident 
Creditor,  see  Conflict  of  Laws,  67; 
Insolyenct,  67,  76-78. 
Of  Judgment,  see  Judgment.  V. 

Employe,  see   Mastbb   and  Sbbyant, 
7-9. 


DISCLAIMER. 


Conclusiveness  of,  see  PLBADiNa,  205. 
Objection  to,  see  Pleading,  81. 


DISCLOSURE. 

Contempt  in  Refusal  to  Make,  see  Contempt, 
25.' 

See  also  Depositions,  1. 

See  Index  to  Notes  PreofHHng. 


Of  Highways,  see  Highways,  V. 


DISCOUNT. 


By  Banks,  see  Baiocs,  86-88. 
Usury  in,  see  Usuby,  9. 

See  also  Definitions,  25. 


DISCOVERY     AND     INSPECTION. 

Disobedience  of  Order  for,  as  a  Contempt,  see 
Contempt,  24. 

Refusal  to  Disclose  Source  of  Intoxicating 
Liquors  as  a  Contexnpt,  see  Contempt,  25. 

As  to  Interrogatory  in  Pleading,  see  Plead- 
ing, 204. 

1.  A  claim  of  exemption  from  discovery  on 
the  ground  that  it  would  fix  a  penal  liability 
upon  the  party  cannot  be  sustained  where  a 
prosecution  for  the  penalty  is  already  barred 
by  the  Statute  of  Limitations.  Manchester  A 
L,  B,  Co,  V.  Ooncord  B.  Oo,  W  N.  H.  — , 

9:  689 
Physical  examination. 
For  Exhibition  of  Person  to  Jury,  see  Evi- 
dence, 364,  865. 

2.  A  physical  examination  before  trial,  of  a 
party  to  a  civil  action,  cannot  be  compelled 
by  a  court  in  the  absence  of  a  statutory  en- 
actment. McQuigan  v.  Delaware^  L.  &  W. 
R.  Co,  129  N.  Y.  50,  14:  466 
Bnt  see  cases  following. 

8.  Trial  courts  have  power  to  order  the 
surgical  examination,  by  experts,  of  the  per- 
son of  a  plaintiff  seeking  to  recover  for  per- 
sonal in  juries.  Alabama  Q,  8,  B,  Co,  v.  HUl, 
90  Ala.  71,    .  9:  44S 

4.  Amotion  for  the  surgical  examination 
by  experts,  of  plaintiff  suing  for  personal  in- 
luries,  should  not  be  denied  merely  because  she 
18  a  youne  woman  of  a  nervous  temperament 
and  of  ddicate  and  refined  feelings,  where  it 
appears  that  such  examination  would  not  in- 
volve any  ill  consequences  to  her,  and  that  she 
has  several  times  submitted  to  be  so  examined 
by  her  attending  physician,  without  any  ill  re- 
sults. Id. 

5.  It  IS  not  sufficient  ground  for  denying  a 
motion  for  a  physical  examination  of  plaintiff 
in  an  action  for  personal  injuries,  that  her  at- 
tending physician  had  made  the  examination 
and  had  fully  deposed  to  the  injuries  com- 
plained of,  where  conclusions  and  opinions  as 
testified  to  by  him  do  not  meet  the  approval  of 
other  reputable  physicians  examined  as  to  their 
condusions  from  the  facts  stated  by  him.  Id. 

6.  A  personal  examination  by  physicians 
or  matrons  skilled  in  such  matters  may  be  or- 
dered of  a  woman  suing  for  divorce  on  the 
ground  of  malformation  or  abnormal  physical 
proportions  amounting  to  phvsical  incapacity, 
and  a  similar  examination  of  defendant  may 
be  ordered  if  he  contests  her  right  to  relief. 
Anonymous,  89  Ala.  291,  7:  486 

7.  Refusing  an  order  for  a  private  exami- 
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nation,  by  defendant's  experts,  of  plaintiff  ic 
an  action  for  ph^rsical  injuries,  is  not  error 
T^hen  application  is  not  made  until  after  the 
close  of  his  evidence,  and  no  reason  is  shown 
for  the  dekty,  especially  where  plaintiff  offers 
to  submit  to  examination  before  the  jury  or  in 
the  presence  of  his  own  experts.  Mbm  t.  Lavh 
rey,  122  Ind.  2ao.  7:  90 

8.  It  is  within  the  discretion  of  the  trial 
court  to  require  the  plaintiff  suing  for  a  physi- 
cal injury  alleged  to  be  permanent  to  submit 
to  examination  by  competent  physicians  at  the 
instance  and  at  the  expense  of  the  defendant 
in  the  action,  to  ascertain  the  nature,  extent, 
and  probable  duration  of  the  injury,  so  as  to 
afford  means  of  proving  the  same  at  the  trial. 
By  Ga.  Code,  §  206,  every  court  has  the  power 
to  control,  in  the  furtherance  of  justice,  the 
conduct  of  all  persons  connected  with  a  judi- 
cial proceeding  before  it,  in  every  matter  ap 
pertaining  thereto.  Eichmond  dt  D.  R.  Go.  t 
Childress,  82  Ga.  719.  ^  3:  808 
Production  of  documents. 

9.  An  order  for  the  production  of  documents 
may  be  had,  under  R.  I.  Pub.  Stat.  chap.  214, 
§  4o,  where  the  case  would  entitle  the  plaintiff 
to  relief  under  the  ancient  bill  of  disooveir. 
Arnold  v.  PawtuMt  VaUey  Water  Co.  (R.  I.) 
18  R.  L  — ,  19:  60S 

10.  It  is  not  necessary  to  show  that  the  plain- 
tiff will  be  unable  to  prove  his  case  without 
the  evidence  sought  by  an  order  for  the  pro- 
duction of  documents,  in  order  to  give  him  a 
right  thereto,  if  he  shows  that  he  is  justly  en- 
titled thereto  by  way  of  evidence  in  the  prep- 
nration  and  trial  of  his  case.  Id, 

11.  It  need  not  be  shown  that  it  is  abso- 
lutely necessary  for  plaintiff  to  have  access 
to  a  book  in  order  to  prepare  his  case  for 
trial,  in  order  to  obtain  the  production  of  the 
same  to  aid  him  in  furnishing  a  bill  of  par- 
ticulars. Id. 

12.  A  creditor  of  a  corporation  which  hf*s 
assumed  the  payment  of  the  obligations,  creat- 
ed before  its  incorporation,  is  entitled  to  the 
production  of  its  record  book  in  order  to  fur- 
nish a  bill  of  particulars  of  his  claim  ior  ser- 
vices both  prior  to  and  after  the  incorpora- 
tion. Id. 

18.  A  party  may  be  entitled  to  the  produc- 
tion of  a  document  in  order  to  prepare  for 
trial,  as  well  as  to  aid  him  on  the  trial.       Id. 

14.  Tlie  record  book  of  a  corporation  con- 
taining its  proceedings  before  and  after  incor- 
poration is  a  "document"  within  the  meaning 
of  a  statute  as  to  producing  documents.    Id. 


DISCRIMINATION. 

By  Carriers,  see  Cabribra,  344,  845,  361-878. 
In  Licenses,  see  License,  36-39. 


DISEASE. 


As  Affecting  Damages,  see  Damages,   113- 

115. 
As  Affecting  Question  of  Cause  of  Death,  see 

Death,  2. 
Judicial  Notice  of,  see  Evidence,  43. 
Death  from,  see  Insurance,  90. 

See  also  Contagious  Disease. 

See  Index  to  Notes  Preoedlii|p. 


DISMISSAL. 

Of  Suit,  see  Action  or  Suit,  128,  166-168. 

Appeal,  see  Appeal  and  Error,  108-114. 
Judgment  of,  see  Judgment,  85,  86. 


DISORDERLY  HOUSES. 

Admissibility  of  Evidence  as  to,  see  Evi- 
dence, 663,  664. 

Ordinance  as  to  Fine  for,  see  Municipal  Cor- 
porations, 52. 

Municipal  Regulation  of,  see  Municipal 
Corporations,  84,  85. 

Abatement  of,  as  a  Nuisance,  see  Nuibakcbs, 
49. 

The  habitual  assembling  of  lewd  men  and 
women  in  a  house  to  dnnk  and  dance  to- 
gether constitutes  a  disorderly  house ;  and  it 
is  not  necessary  that  there  be  acts  violative  of 
the  peace  of  the  neighborhood,  or  boisterous 
disturbance  and  open  acts  of  lewdness.  Beard 
V.  State,  71  Md.  276.  4:  676 


DISORDERLY  PERSONS. 

See  Breach  of  the   Peace;   Disorderly 
Houses. 


DISSEISIN. 

To  Support  Ejectment,  see  Ejectment,  6-7. 


DISTANCES. 

Judicial  Notice  of,  sec  Evidencb,  21. 


DISIWBSS. 


For  Rent,  see  Landlord  and  Tenant,  88, 
89. 


DISTRICT      AND     PROSECUTING 
ATTORNETa 

Claim  of,  see  Claims,  2. 

1.  The  state*8  attorney  for  a  county  in  Con- 
necticut has  vhe  right  to  bring  suits  to  enforce 
public  charitable  trusts.  Dailey  ▼.  New  ffary 
en,  60  Conn.  814,  14:  69 

2.  Under  Mont.  Comp.  Stat.  p.  870,  §847,  pro- 
viding that  a  county  attorney  shall  receive 
certain  fees  to  be  taxed  as  costs  for  collections 
made  for  the  county,  such  fees  may  be  taxed 
in  a  proceeding  by  writ  of  mandate  to  compel 
the  paymentof  money  into  the  treasury  as  well, 
as  in  an  action  brought  for  recovery  of  the 
money.  Territory,  Shoteau  County ,  v.  Cas- 
cade County,  8  Mont.  896,  7:  106 
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8.  A  county  sttoniey  not  being  entitled,  un- 
der Mont.  Gomp.  Stat  p.  870,  §  847,  to  more 
than  $1 ,800  inf  ees,  the  amounts  of  fees  already 
received  by  him  must  be  deducted  from  $1,800 
and  the  balance  only  taxed  in  his  favor,  where 
the  percentage  allowed  would  make  the  total 
more  than  that  sum.  M, 


DISTRICTS.  ' 

Of  Federal  Courts,  see  Coubts,  168'164. 


DITCH. 


Vested  Kight  under  Parol  Agreement  in,  sec 

Contracts,  113. 
-Change  of  Easement  in»  see  Easements.  46. 
For  Irrigation,  see  Watsbs,  97, 189, 140, 146. 

Bee  also  Dbainb  aitd  Sbwbbs. 


DIVIDED  COURT. 

.See  Appeal  A2n>  Errob,  107. 


DIVIDEND. 


To  Stockholders,  see  Cosporation8,180,  202, 

220;  Life  Tenants,  10-17, 
Rescission  of  Vote  for,  see  Corporations, 

117. 
<3^uarantf  of,  see  Guarantt,  8, 4. 
Of  Insolvent's  Estate,  sec  Insolybnot,  72-75. 


DIVORCE. 

As  Affecting  Dower,  see  Dower,  80-82. 

By  Legislanve  Act,  see  Husband  and  Wipe, 

118. 
In  Genera],  see  Husband  and  Witb,  YIII. 


DOCKET  FEE. 

Right  of  Clerk  to,  see  Clerks,  7,  8. 


DOCKS. 


Riparian  Right  as  to,  see  Waters,  44-58. 
•See  also  Harbors. 


DOCTRINE. 

Of  Religious  Society,  see  Religious  Socie- 
ties, ft-19. 

XndAz  to  Notes  Preoedlii|p. 


DOCUMENTARY  EVIDENCE. 

See  EviDBNOB,  IV. 


DOCUMENTS. 


What  are,  see  Disootbry  and  Inspeotion, 
14. 


DOGS. 

Liability  for  Killing,  see  ANitf ais,  4-16. 

Liability  of  Owner  of,  see  Animals,  18-20. 

Loss  of,  on  Train,  see  Carribss,  289. 

Due  Process  as  to  Killing,  see  Constitution- 
al Law,  157. 

Opinion  as  to,  see  £yidenoe,  482. 

Lubility  of  City  for  Reckless  Attempt  to  Kill, 
see  Municifal  Corporations,  161, 152. 

Injury  to,  by  Train,  see  Railroads,  91. 

Use  of  Do;  Tax,  see  Taxes,  26. 

Question  for  Jury  as  to  Nuisance  of,  see 
Trial,  116. 


DOMICIL. 


What  is,  see  Limitation  of  Actions,  68. 
Of  Wife,  in  Divorce  Case,  see  Husband  and 

Wife,  121. 
School  Child,  see  Schools,  8. 
For  Service  of  Writ,  see  Writ  and  Peocesb, 

6. 

1.  Where  a  man  of  mental  capacity  to  change 
his  domicil  in  good  faith  removed  his  resi< 
dence  to  another  state  while  proceedings  for 
the  appointment  of  a  guardian  over  him  were 
pendmg,  and  continued  his  residence  until 
death  in  the  state  to  which  he  removed, 
which  residence  was  assented  to  by  a  guar- 
dian appointed  in  the  pending  procecaings 
after  his  removal,  he  is  such  a  resident  of  the 
latter  state  that  its  courts  have  original  Juris- 
diction of  the  probate  of  his  will.  Taibot  v. 
Ohcmbeiiain,  149  Mass.  57,  8:  264 

2.  For  Jurisdictional  purposes  a  legal  dom- 
icil once  existing  contmues  untU  another  is 
acquired  elsewhere.  AyerY,  TTmAv,  65N.  H. 
248,  6:  716 

8.  Domicil  or  residence,  to  give  Jurisdiction 
to  the  probate  court  in  insolvency  proce^- 
iDgs,  is  not  lost  by  departure  from  the  state, 
until  another  is  gained.  Id, 


DONATION. 

Recovering  Back  on  Removal  of  Business  by 
Donee,  see  Contracts,  359. 


DOUBLE   TAX. 

See  Taxes,  65,  66.  115, 120. 
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DOWER,  1.  a— c. 


DOWER. 


L  Right  TO. 

a.  Nalure  aiid  Shsteni, 

b.  In  What  Property. 

c.  Hoto  Barred, 

n.  Assionkbnt;  Remedies. 

Adverse   Possession   against,    see  Adybbsb 

POSBBBSION,  28,  24. 
Of  Nonresident,  see  Aliens,  8. 
Conflict  of  Laws  as  to,  sec  Conflict  of  Laws, 

«. 
Discrimination  against  Nonresident  Widow, 

see  CoNSTiiTiTioNAL  Law,  118. 
Estoppel  against  Claiming,  see  Estoppel,  93. 
Modification  of  Decree  in  Foreclosure  as  to, 

see  Judgment,  27. 
As  Affecting  Order  of  Foreclosure  Sale,  see 

MOBTGAGE,  77. 

Effect  of  Foreclosure  on,  see  Mobtgaoe,  67. 
Appliciition  of  Payment  in  Exoneration  of, 

see  Payment,  26. 
Question  for  Jury  as  to  Election,  see  Trial, 

148. 
Election  as  to,  under  Will,  see  Wills,  180- 

148. 


I.  Right  to. 

a.  Ifature  and  Extent, 

1.  The  contingent  right  of  the  wife  to  dower 
tn  her  husband's  real  estate  is  property,  the 
▼alue  of  which  can  be  ascertainea  by  reference 
to  mortality  tables,  in  connection  with  the  state 
of  health  and  constitutional  yigor  of  both  wife 
and  husband.  Mandel  v.  MeOlave,  4tf  Ohio 
St  407,  6:  619;  Gore  v.  Taw7i8end,l0oN. 
C.  228.  8:  448 

2.  An  inchoate  right  of  dower  is  not  a  lien 
within  the  meaning  of  S.  C.  Gen.  Stat.  §  170, 
declaring  that  * 'taxes  shall  be  a  first  lien, '  and 
therefore  is  not  made  by  that  section  subordi- 
nate to  the  lien  for  taxes.  Sfiell  v.  Duncan, 
31  S.  C.  547,  6:  881 

8.  The  right  of  dower,  unlike  an  estate 
given  to  a  widow  by  the  Statute  of  Descents 
and  Distributions,  confers  no  seisin  until  it 
has  been  assigned  to  her,  although  she  may  be 
actually  in  possession  by  acquiescence  of  heirs 
and  devisees.  McMahon  v.  Gray^  150  Mass. 
289,  6:  748 

See  also  infra,  II. 

4.  The  rights  of  a  surety  for  purchase  money 
of  real  estate,  who  is  compelled  to  pay  the 
same,  are,  in  reference  to  such  estate,  superior 
to  those  of  the  widow  of  the  purchaser.  Bal- 
lew  V.  Boler,  124  Ind.  557,  9:  481 

See  also  infra,  14. 

5.  Where  the  purchaser  of  the  equity  of 
redemption  in  lands  is  not  bound  to  pay  the 
mortffage  debt,  but  does  in  fact  pay  it  in  aid 
of  his  own  title  and  estate,  whereby  it  is  dis- 
charged, a  claim  of  dower  therein  by  the  widow 
of  the  mortgagor  is  subject  to  a  lust  contribu- 
tion; and  the  case  is  stronger  where  the  tech- 
nical payment  consists  in  £e  substitution  of  a 
new  mortgage  intended  to  operate  as,  and  take 
the  place  of,  the  old  one  in  respect  to  a  portion 
of  the  premises.  Sverson  v.  MeMuUen,  118 
N.  Y.  298,  4:  118 
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b.  In  What  Property. 


6.  A  widow  is  entitled  to  dower  in  the  excess 
paid  at  a  foreclosure  sale  after  her  husband's 
death,  although  the  decree  of  sale  W6s  made 
before  he  died.    Eolden  v.  Dunn,  144  111.  418^ 

19:  481 

7.  The  right  of  dower  extends  to  a  share 
of  the  prooeeds  of  mines  although  not  opened 
until  after  the  husband's  death,  where  they  are 
opened  on  lands  held  only  for  mining  purposes 
and  available  only  for  the  minenUs,  and  the 
statutes  give  to  the  widow  the  "uieduiiog  her 
natural  life  of  one  third  of  all  the  lands  where- 
of her  husband  was  seised  "  during  marriage. 
Seager  v.  MeCabe,  92  Mich.  186,        16:  847 

8.  A  widow's  homestead  right  in  certain 
premises  prevents  the  seisin  of  an  belr,  and 
therefore  excludes  any  dower  right  of  his 
widow  therein  upon  his  death  during  the  con- 
tinuance of  the  homestead  right.  Dudley  v. 
Dudley,  76  Wis.  567,  8:  814 

0.  Upon  full  payment  of  the  amount  bid 
for  lands  at  a  partftion  sale,  Ae  parties  to  the 
partition  prooeedings  stand  seised  of  an  estate 
of  inheritance  to  the  use  of  the  purchaser,  of 
which  his  wife  is  dowable  unaer  Mo.  Rev. 
1879,  §  2186,  although  his  interest  therein  is 
sold  on  execution  before  he  receives  his  deed 
and  he  never  goes  into  possession  of  the  prop- 
erty.   Davis  v.  Qreen,  102  Mo.  170,     11:  90* 

c  Bmo  Barred, 

10.  A  widov/  cannot  be  compelled  to  release 
her  dower  in  lands  sold  by  her  husband  by  & 
contract  which  she  <Udnot  sign.  Sloan  v.  Wil- 
liams,  188  111.  48,  18:  496 

11.  A  conveyance  made  just  before  marriage, 
in  fraud  of  the  wife's  rights,  can  be  set  aside 
by  her  only  to  the  extent  of  her  dower.  Dud- 
ley V.  DudOey,  76  Wis.  567.  8:  814 
See  also  Husband  and  Wife,  61-64. 
By  aDtennptial  contract. 

12.  Marriage  is  a  sufficient  consideration  to- 
support  an  antenuptial  contract  for  release 
of  dower.  Shea's  Appeal,  121  Pa.  802,  1:  488 

18.  Where  a  woman  who  could  neither  read 
nor  write  signed  an  antenuptial  contract  re- 
leasing dower,  which  she  had  previously  re- 
fused to  execute;  and  there  was  no  proof  that 
it  was  read  or  explained  to  her,  or  that  she 
knew  the  contents;  but  there  was  evidence  in- 
dicating a  mistaken  conception  on  her  part  of 
ItB  nature, — it  will  not  be  enforced  against  her 
to  bar  her  dower.  Id, 

By  mortg^ag^e. 
See  also  supra,  5,  6;  infra,  48. 

14.  The  inchoate  right  of  dower  of  a  wife 
attaches  In  subordination  to  a  lien  accompany- 
ing the  seisin  of  her  husband:  and  therefore 
the  foreclosure  of  a  purchase-money  mortgage 
during  coverture  destroys  sucli  right  of  dower. 
Seibert  r.  Todd,  81  S.  G.  206,  4:  606 

15.  A  release  by  the  wife  of  her  contingent 
right  of  dower,  by  joining  with  her  husband 
in  a  mortgage  to  secure  his  debt,  does  not  inure 
to  the  benent  of  a  stranger  to  the  instrument* 
either  by  way  of  grant  or  estoppel.  Mandd 
V.  McGlave,  46  Ohio  St.  407,  B:  619 

16.  When  a  wife  incumbers  her  inchoate 
right  of  dower  by  joining  in  a  mortgage  of 
her  husband's  land  to  secure  his  debts,  she  be- 
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oomefl  his  suretv.    Qcre  ▼.  Towruend,  106  N.  i 
G.  328,  8:  443 

By  conTeyajice. 

17.  On  a  conveyance  in  fee  simple  to  a  mar- 
ried woman  of  land  purcbased  by  a  third  per- 
son on  execution  against  her  husband,  an  in- 
choate right  of  dower  therein  becomes  merged 
in  the  fee,  and  If  she  conveys  the  land  she  can- 
not claim  dower  therein  after  the  death  of  her 
huBi>ana.     Yinmam  y,  Wagener,  80  ti.  0.  »02, 

3:447 

18.  A  wife's  inchoate  right  of  dower  may 
be  released  by  her  husband  on  his  conveyance 
of  the  land,  where  she  has  given  him  a  power 
of  attorney  under  N.  Y.  Laws  1878,  chap.  800, 
authorizing  him  to  convey  for  her  and  in  her 
name  and  as  her  act,  and  to  sign,  seal,  exe- 
cute, acknowledge,  and  deliver  all  necessary 
releasee  of  dower  and  thirds.  tWronkow  v. 
uoKiey,  las  ss.Y,  506,  16:  S09 

10.  An  inchoate  right  of  dower  is  destroyed 
by  a  voluntary  conveyance  executed  by  the 
husband  alone,  without  payment  of  any  con- 
sideration, of  a  right  of  way  to  a  railroad  com- 
pany to  be  used  only  for  railroad  purposes,  as 
this  constitutes  a  dedication  of  the  land  to  a 
public  use.  VnuMe  v.  Wabash  W.  S.  Co,  (Mo.) 
XL'4  MO.  108,  18:  68 

30.  An  actual  sale  and  convevance,  though 
made  for  the  purpose  of  defeating  the  dower 
of  the  vendor's  wife,  will  be  upheld  against 
her  ckhim  after  his  death,  under  a  statute  giv- 
ing dower  only  in  lands  of  which  the  husband 
dies  seised  and  possessed  ;  but  it  is  otherwise 
with  a  mere  colorable  sale  not  intended  to  be 
operative  except  as  a  means  of  dividing  the 
lands  among  the  vendor's  children  after  his 
death,  while  he  is  to  remain  the  real  owner 
during  life.    FUnaen  v.  FIowwh,  89  Ga.  682, 

18:  76 

21.  A  conveyance  by  a  man  of  his  real  estate 
during  the  period  in  which  the  common-law 
right  of  married  women  to  dower  was  sus- 
pended barred  all  daim  of  his  wife  thereon, 
although  she  did  not  join  in  the  conveyance. 
Odon  V.  Biddiek,  104  N.  C.  515,  7:  1 18 

By  tax  sale. 

2».  An  inchoate  right  of  dower  is  not  defeated 
bv  a  tax  sale  where  the  lien  for  taxes  attached 
alter  the  dower  right  had  beconie  fixed  by  the 
concurringfacts  of  marriage  and  the  husband's 
seism.  SheU  v.  Duncan,  81  8.  G.  547, 6:  88 1 
•  28.  An  inchoate  right  of  dower  is  not  cut  off  by 
a  sale  of  the  husband's  land  for  taxes,  since 
the  tax  proceeding  Is  not  strictly  in  rem,  al- 
though the  statutes  do  not  permit  any  personal 
judgment  for  the  tax,  where  they  also  pro- 
vide that  the  wife's  interest  shall  not  be  af^t- 
ed  by  any  act  or  laches  of  the  husband  or  by 
any  Judgment  against  him.  EUcim  v.  amitk 
104  Mo.  588,  13:  441 

Bjr  execution  sale* 

24.  The  inchoate  contingent  interest  of  a 
husband  or  wife  in  real  estate  owned  by  the 
other,  under  Minn.  Gen.  Laws  1889,  chap.  46, 
subc.  8,  g  64,  and  commonly  called  the  '*aower 
right,"  is  not  devested  by  a  transfer  of  title 
from  the  owner  of  the  property  to  a  purchaser 
at  a  sale  on  execution  lounded  upon  a  judg- 
ment against  such  owner.  Dayton  v.  Corner 
61  Minn.  — ,  18:  80 

25.  The  existence  of  a  judgment  against  a 
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man  when  he  pajrs  his  bid  on  lands  sold  for 
partition,  and  tne  levy  of  an  execution  there- 
under upon  his  interest  in  the  lands,  will  not 
have  the  effect,  by  relation  or  otherwise,  to 
transfer  his  title  under  the  deed  which  he  sub^ 
sequently  receives  to  the  execution  purchaser, 
so  as  to  cut  oit  his  wife's  dower  rignts.  Davis 
V.  Ch-een,  102  Mo.  170,  11:  90 

By  partition  sale. 
See  also  supra,  9;  infra,  89,    ' 

26.  I'he  inchoate  right  of  dower  of  the  wife 
of  a  tenant  in  common  is  defeated  by  a  sale  in 
partition  of  the  common  property,  although 
she  is  not  a  party  to  the  proceedings.  EoHey 
V,  Ohver,  86  8.  C.  404,  16:  776 

27.  A  prior  sale  by  a  tenant  in  common  of 
his  undivided  interest  does  not  prevent  the  bar 
of  hiB  wife's  inchoate  right  of  dower  by  a  sub- 
sequent sale  in  partition,  /<f. 
By  adnltery  or  divorce. 

28.  A  woman  who,  during  her  abandon- 
ment of  her  husband,  admits  any  man  or  men 
to  her  periodically  or  whenever  it  is  conve- 
nient or  opportunity  is  afforded,  is  living  in 
adultery  within  the  meaning  of  the  Kentucky 
statutes  which  forfeit  her  dower  or  distribut- 
able share  in  her  husband's  property  when  she 
voluntarily  leaves  him  and  lives  in  adultery. 
Ooss  V.  Froman,  89  Ky.  818,  8:  100 

29.  The  "misconduct"  of  the  wife,  within  the 
meaning  of  the  ]^ew  York  statute  which  denies 
her  right  to  dower  in  case  of  divorce  for  her 
misconduct,  means  such  misconduct  only  as 
will  authorize  a  divorce  in  that  state.  Van 
Cleafy.  Bw-ns,  138  K.  Y.  540,  16:  642 

80.  The  express  denial  of  dower  in  New 
York  statutes,  where  a  divorce  is  granted  for 
the  wife's  adultery,  does  not  by  implication 
give  dower  in  case  of  annulment  of  a  marriage 
made  in  good  faith,  because  the  husband  had  a 
former  wife  living.  Price  v.  Fiice,  124  N,  Y. 
589,  12:  369 

81.  No  dower  right  exists  in  favor  of  a  wo- 
man whose  marriage  was  annulled  because  the 
husband  had  a  -wife  living,  although  she  had 
not  been  heard  from  within  five  years  before 
the  second  marriage,  which  was  contracted  by 
both  parties  in  good  faith,  and  was  therefore 
valid  under  2  N.  Y.  Rev.  Stat.  139,  §  6,  until 
its  nullity  was  pronounced  by  a  court.        Id, 

82.  The  right  to  dower  is  barred  by  an  an- 
nuity given  for  life  by  a  consent  decree  in  a 
divorce  suit,  making  the  annuity  a  lien  and 
charge  upon  the  husband's  real  estate,  where 
the  wife  has  taken  her  support  and  mainte- 
mmce  under  the  decree  and  still  continues  to 
claim  it.    Adams  v.  Storey,  135  111.  448. 

11:  790 


n«  ASSIGNMBNT;  RbHEDIES. 

83.  Since,  under  the  Illinois  statutes,  there 
Is  no  provision  for  the  assignment  of  dower  in 
lands  held  in  common,  in  determining  the  mode 
of  assignment  where  partition  between  ths 
tenants  la  common  \b  not  made,  resort  must  be 
had  to  the  rules  of  the  common  law.  JIart  v. 
Burcfi,  180  m.  426,  6:  371 

84.  The  test  whether   an    assignment  of 
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dower  bv  metes  and  bounds  would  or  would 
Dot  be  unjust  under  Ala.  Code  1886,  gg  1910, 
1911,  is  not  to  be  determined  by  tbe  interest  of 
the  doweress  alone,  but  according  to  what 
would  be  just  and  right  as  between  her  apd  the 
present  owner  of  the  land.  8mnder$  ▼.  mcMiU 
lian  (Ala.)  18:  4SB 

85.  The  depreciation  in  the  value  of  land 
which  is  subject  to  dower,  after  alienation  by 
the  husband,  whether  from  natural  causes  or 
from  the  mere  negligence  of  the  purchaser  or 
alienee  in  keeping  the  property  in  repair,  is  not 
sufficient  cause  for  assigning  compensation  to 
the  widow  according  to  the  value  at  the  time 
of  the  alienation,  instead  of  setting  off  the 
dower  by  metes  and  bounds.  id. 

Transfer  before  asstgnment. 

36.  An  unassigned  right  of  dof^er  is  not  the 
subject  of  transfer  or  sale,  and  cannot  be  re- 
leased to  one  not  in  privity  with  the  title  un- 
der which  the  d o wress  claims.  Hart  v .  Burchj 
130111.426,  6:371 

.37.  Tlie  unassigned  right  of  dower  can  exist 
•only  fa)  the  person  upon  whom  it  is  cast  by 
operation  of  law;  and  a  deed  or  conveyance  of 
it  will  pass  no  title,  and  can  only  be  effective 
as  a  release  and  extinguishment  of  the  right. 

Id, 

88.  While  it  is  not  necessary  that  the  re- 
leasee of  an  unassigned  right  of  dower  should 
hold  the  fee,  yet  he  must  w  the  legal  or  equita- 
ble owner  of  title,  or  stand  in  such  relation 
thereto  that  tlie  dower  right,  upon  execution 
of  the  release,  will  unite  with  the  fee.        Id. 

39.  A  purchaser  at  a  sale  on  partition  can- 
not, before  confirmation,  acquire  a  release  of 
!an  unassigned  dower  right  Id. 

40.  A  deed  by  the  widow  of  a  tenant  in 
common  before  assignment  of  her  dower  does 
not  take  effect  as  a  release  of  her  dower  as  to 
a  cotenaut  of  her  husband.  Id 


_    im  of  creditors. 

4 1 .  Dower  unassigned  cannot  be  attached  or 
taken  on  execution  by  a  widow's  creditors  in 
an  aciion  at  law.  McMakon  v.  Oray,  150 
Mass.  289,  6:  748 

43.  The  remedy  in  equity  to  reach  •  *any  prop- 
€ny,  ngnt,  tiUe,  or  interest,  legal  or  equitable, 
of  a  debtor,"  given  by  Mass.  Pub.  Stat.  chap. 
151,  §  2,  cl.  11,  as  amended  by  Mass.  Stat.  1884, 
chap.  285,  is  available  to  the  creditor  of  a 
iridow  to  reach  her  right  of  dower  unassigned 

Id. 
Share  in  proceeds  of  sale. 
See  also  supra,  1. 

48,  Where  land  is  sold  at  judicial  sale,  free 
from  the  wife's  contingent  right  of  dower,  what- 
ever right  she  may  have  is  in  the  proceeds  of 
the  sale,  and  must  be  enforced,  if  at  all,  by  dis- 
tribution of  the  fund,  Maridd  v.  McClave, 
46  Ohio  St.  407,  B:  619 


DRAINAGE  COMMISSIONERS. 

Delegation  of  Power  to,  see  Constitutional 
Law,  42. 

See  Index  to  Notes  PreeediBg^* 


DRAINS  AND  SEWERS. 

Joinder  of  Suits  to  Enjoin,  see  Action  ob 
Suit,  86,  87. 

Due  Process  in  Assessment  for,  see  CoNsn- 
tutional  Law,  168,  169. 

Damages  Caused  by,  see  Damages,  249. 

For  Ejectment  against  Sewer,  see  Eject- 
ment, 6. 

Evidence  of  Negligence  in,  see  Evidbnck,  777. 

For  Matters  about  Drains  and  Sewers  in 
Conunon  with  Other  Public  Improve- 
ments, see  Public  Improvements,  espe- 
ciaUy  1,  10,  18. 

Injunction  against  Grate  over  Sewer,  see  In- 
junction, 107. 

License  for,  see  License,  5,  18. 

Municipal  Liability  for,  see  Municipal  Cob- 
pobationb,  142-145. 

Title  of  Statute  as  to  Commissioners  of,  see 
Statutes,  70. 

Damage  to  Ditch,  see  Tbbspass,  5. 

1.  Authority  to  lay  out  and  construct  public 
drains  and  sewers  cannot  properly  be  claimed 
hj  a  town  as  necessarily  incident  to  the  exer^ 
cise  of  its  corporate  powers  or  the  perform 
anceof  its  corporate  duties,  if  ample  provision 
for  them  is  made  by  general  statutes.  Bulger 
V.  Men,  82  Me.  852,  9:  SOS 

2.  The  power  of  the  dty  of  Portland,  Oregon, 
to  lay  necessary  sewers  and  drains,  is  iimitSl  to 
cases  where  the  benefits  to  the  property  ac- 
commodated thereby  will  be  equal  to  or  in  ex- 
cess of  the  cost  of  their  construction.  I^Uen 
V.  Portland,  16  Or.  450,  1:  678 

8.  The  power  of  municipal  authorities  over 
streets  extends  to  the  granting  of  permission  to 
a  private  person  to  lay  an  under  drain  therein 
from  his  premises  without  consent  of  other 
persons  who  own  abutting  lots  as  well  as  the 
soil  of  the  street  over  which  the  drain  runs. 
Wood  V.  McOrath,  150  Pa.  451.  16:  715 

4.  The  expiration  of  a  license  given  to  a 
town  to  maintain  a  drain  over  lands  of  the 
licensor  will  not  relieve  the  town  from  liabil- 
ity for  injuries  caused  by  the  subsequent  ob- 
struction of  the  drain,  when  such  drain  is  the 
necessaiy  outlet  of  the  sewerage  system  of 
the  town,  and  there  is  nothing  to  show  aban- 
donment thereof  on  the  part  of  the  town,  but 
its  use  continues  the  same  after  as  before  the. 
license  expires,  and  the  town  afterwards  ob'* 
tains  the  further  right  to  continue  it.  Bates 
V.  Westborough,  151  Mass.  174,  7:  166 

Liability  of  petitioners. 

6.  Under  a  statute  authorizing  county  com- 
missioners, on  a  petition  of  one  third  of  the 
landowners  upon  any  watercourse  for  a  dis- 
tance of  not  less  than  6  miles  up  and  down  the 
stream,  to  miUce  contracts  for  drainage  and 
impose  the  prot)er  assessments  upon  the  vari- 
ous properties  benefited,  where  such  contracts 
are  thus  made,  and  the  work  done  according 
to  specifications,  but  no  assessments  can  be 
made  because  it  proves  that  the  work  does  not 
benefit  any  property,  the  contractors  may  re- 
cover against  the  petitioners  who  put  the  pro- 
ceedings in  motion,  but  not  against  the  com- 
missioners or  landowners  who  did  not  join  in 
the  petition.    Moore  v.  Barry,  80  8.  C.  580, 
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6.  Wliero  a  statafce  proriding  for  drainage 
aneflsments  provides  an  adequate  remedy  in 
MM  of  an  erroneous  asseeflsment,  that  remedy 
ii  ezdasive;  and  parties  who  neglect  to  pur- 
sne  It  will  hie  conciusiTely  presumed  to  be  con- 
tented with  the  assessment.  Wabash  E.  R. 
Co.  Y,  East  Lake  J^k  3.  D.  Oomrs,  184  III. 
^4,  10:  28B 

7.  Under  the  Illinois  Drainage  Act  of  1885, 
persons  claiming  land  by  purchase  under  a 
trust  deed  cannot  contest  the  yalidity  of  a 
drainage  assessment  upon  the  ground  that 
the  drainage  district  was  not  properly  organ- 
ized, because  the  trustees,  who  were  alleged 
Co  have  held  the  legal  title  to  the  land  at  the 
time  of  the  organization  of  the  district,  were 
not  notified  of  the  proceedings  for  such  or- 
ganization, where  the  bill  filed  for  the  en- 
forcement of  the  assessment  alleges  the  due 
organization  of  the  district,  and  the  allega- 
tion is  fully  and  unequivocally  admitted  oy 
such  persons  in  their  answer.  Id. 

8.  An  admission  in  an  answer  to  a  bill  to 
enforce  payment  of  a  drainage  assessment, 
that  notice  of  the  levying  of  the  assessment 
was  mailed  to  each  landowner,  includes  per- 
flons  named  as  trustees  in  a  trust  deed  of  land 
assessed,  if  they  are  to  be  deemed  the  owners 
of  the  property.  Id. 
Iden  of. 

9.  A  law  making  a  drainage  assessment  a 
lien  upon  land  superior  to  the  liens  of  existing 
incumbrances  is  not  unconstitutional  as  a  vio- 
lation of  the  obligation  of  contracts,  or  a 
devesting  of  vested  rights.  Id. 

10.  Under  an  Act  providing  that  a  drainage 
assessment  shall  be  considered  a  lien  upon 
every  tract  of  land  or  property  assessed  in  the 
district,  the  lien  attaches  to  the  land  itself, 
irrespective  of  the  interest  of  the  various  own- 
ers, and  is  paramount  to  claims  under  a  prior 
deed  of  trust  of  the  property.  Id. 

11.  The  portion  of  the  track  or  right  of  way 
of  a  railroad  companv  which  lies  within  a 
drainage  district  may  be  sold  for  the  payment 
of  a  drainage  assessment  thereon.  Id. 
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DRAWBACK. 

To  Passengers,  see  Cabribrs,  307,  211,  212. 


DRAWBRIDGE. 

Negligence  of  Gateman  at,  see  Highways,  99, 
See  also  Bridges,  5. 


DRUGGIST. 

Unlawful  Sale  of  Liquors  by,  see  Intozioat- 
ING  LiguoBS,  46,  66. 


DRUHnERS. 


For  Interstate  Conunerce  of,  see  Commbbge, 

55-60. 
License  of,  see  Liobnsb,  46,  47. 
Power  to  Indorse  Checks,  see  Pbimoifal  aso 

Agent,  9. 


DRUNKARDS. 


Sale  of  Liquors  to,  see  Intoxioating  Li- 
<inofi0,  44,  45,  62, 


DRUNKENNESS. 


DRIVER. 


Imputed  Negligence  of,  see  NsGLiGEifCB,  94- 
98. 


Slander  in  Charging,  see  Libel  Ain>  Slait- 

DER,  9. 

As  Affecting  Criminal  Liability,  see  Crimi- 
nal Law,  9. 

Arrest  for,  see  Abrest,  16. 

As  Breach  of  the  Peace,  see  Breach  of  thb 
Pbaoe. 

For  Ejection  of  Intoxicated  Passenger,  see 
Carkixrs,  94. 

Duty  to  Drunken  Passengers,  see  Carbiers, 
114^123. 

Disclosure  of  Source  of  liquors  by  Person 
Convicted,  see  Depositions,  1. 

Refusal  of  Such  Disclosure  as  Contempt,  see 
Contempt,  25. 

Relevancy  of  Evidence  to  Show,  see  Evi- 
dence, 761. 

As  Ground  of  Divorce,  see  Hubbakd  and 
Wipe,  140. 

As  Negligence,  see  Innkeepebs,  18. 


DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  189-191. 


DUES.      ^ 

Definition  of,  see  Corporations.  229. 


DULT. 

See  Definitions,  28. 


DRIVEWAY. 

Easement  of,  see  Easbvents,  21,  40. 
ladez  to  Notes  Preeedingw 


DUMMT  RAILROADS. 

Injury  to  Passenger  Alighting  from,  see  Car- 
riers, 147. 

As  Additional  Servitude,  see  Eminent  Do- 
main, 148. 

1.  A  train  pushed  by  a  small  engine  called  a 
"dummy/'  idthough  exclusively  engaged  in 
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curryiogf  posaeiigera,  "wbetber  tub  within  or 
without  the  limits  of  a  muDicipfiUly,  i^  a  "rail- 
road" train  within  the  meaniugof  a  stalute 
prescribing  regulationa  to  be  observed  by  rail- 
roads.   J^fiUmberger  t.  Lomo,   90  Teon.  235, 

13:  18B 
2.  A  dummy  railroad  operated  by  steam 
and  running  beyond  the  lines  of  a  municipal- 
ity, organized  under  Ala.  Act  Feb.  95,  1887, 
wbicb  authorizes  corporations  to  construct  such 
roads  in  a  city  or  town  and  also  "upon  any  of 
the  public  roads  of  any  county/'  upon  such 
terms  and  [in  such  manner  as  may  be  author- 
ized by  the  city  and  county  authorities  respect- 
ively, is  a  "railroad"  within  the  meaning  of 
Ala.  Code,  S  1145,  requiring  trains  to  be  stop- 
ped within  100  feet  of  a  place  where  the  track 
crosses  the  track  of  another  railroad.  Bir- 
mingham  Mineral  B,  Co.  t.  Jacobs,  92  Ala. 
187,  12:  880 


DUPUCATE  WARRANTS. 


In  Marriage,  see  HnsBion)  amd  Wife,  17. 
In  Articles  of  Separation,  see  Hu8bano  Ain> 

WiFB,  179. 
In  Appearance  in  Suit,  see  Judgmbht,  44. 

1.  Papers  executed  to  shield  the  maker's 
son  from  a  threatened  prosecution  for  a  felony 
of  which  he  is  guilty  are  not  executed  under 
duress  so  as  to  require  their  cancellation. 
SfuUtuck  V.  Watson,  53  Ark.  147,        7:  56 1 

2.  A  threat  by  a  bank  to  institute  attachment 
proceedings  to  collect  a  note  not  yet  due,  un- 
less securUy  is  given,  in  consequence  of  which 
the  maker  of  the  note  authorizes  its  satisfac- 
tion out  of  his  deposit  account,  is  not  such  du- 
ress as  will  entitle  the  maker  to  damages  kt 
case  of  the  bank's  refusal  to  apply  the  same 
money  in  satisfaction  of  his  outstanding  check. 
Flack  T.  Nationai  Batik  of  Commeree  (Utah) 
8  Utah,  198,  17:  688 


DUTY, 


^^"'a'™/  tf^*'''"  '''''  "^  Limitation  of   Q^^estionfor  Jury  as  to,  see  Teial,  128. 


AonoNs,  20. 


DUPUCITY. 

In  Indictment,  see  Indictment,  bto.i  24-26. 


DURESS. 

In  Payment,  see  Assumpsit,  28-80. 
In  Execution  of  Note,  see  Bills  and  Notes,  9. 
To  Compel  Grime,  see  Cbiminal  Law,  4. 
Causing  Homicide,  see  Homioide,  4. 


DYING  DECLARATIONS. 

Contradiction  of,  see  Witnesses,  72. 


DYNAMITE. 


Contributory  Negligence  of  Servant  as    to, 
see  Mastgr  and  Servant,  111. 

See  also  Giant  Powdbb. 


E. 


EASEMENTS. 

I.  Nature;  Kind. 

II.  Creation;  How  Aci^niBBD. 

a.  In  General;  By  Express  Terms, 

b.  By  PreseripHon. 

c.  As  Appurtenant ;  By  Necessity, 

III.  JiSxTKNT  OF  Rights. 

IV.  How  Lost. 

Jurisdiction  of  Suit  as  to,  see  Courts,  80. 
Covenant  of  Warranty  as  to,  see  Covenant,  4. 
As  Incumbrances,  see  Covenant,  17,  21. 
Damages  for,  in  Condemnation,  see  Damages, 

189. 
Presumption  of  Reservation  of,  see  Deeds, 

87,  40. 
Presumption  of  Grant  of,  see  Evidenoe,  280. 

See  ladez  to  Notes  PreeedJng, 


Of  Tenant  in  Highway,  see  Landlord  and 

Tenant,  49. 
Of  Lateral  Support,  see  Lateral  Support,  2. 
As  Distinguished  from  License,  see  Lioknsb, 

7. 
In  Well,  see  Waters,  123. 


I.  Nature;  Kind. 

1.  An  easement  is  an  interest  in  land  creat- 
ed by  grant  or  agreement,  express  or  implied, 
which  confers  a  right  upon  the  owner  thereof 
to  some  profit,  benefit,  dominion,  or  lawful  usa 
out  of  or  over  the  estate  of  another.  Buvck  v. 
Andreics,  118  N.  Y.  81,  3:  789 

2.  Whether  an  easement  retained  by  the 
grantor  is  intended  to  be  permanent  of  per- 
sonal is,  when  the  language  employed  is  am- 
biguous, to  be  determined  by  the  intent  of  the 
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parties  as  fathered  from  the  language  em- 
ployed, read  in  the  light  of  surrounding  cir- 
cumstances. ChappeuY,  New  Tark,  N.  ff,  A 
H.  B.  €h,  62  Oonn.  195,  17s  480 

8.  An  easement  of  a  right  of  way  is  not 
presumed  to  be  personal,  where  it  can  fairly 
be  construed  to  1^  appurtenant  to  some  other 
estate.    Seise  y.  En&s,  76  Wis.  684,     8s  617 

4.  A  right  of  way  in  gross  is  a  mere  per- 
flonal  privilege,  and  dies  with  the  grantee,  al- 
though the  instrument  creating  it  conveys  it  to 
the  grantee  and  his  heirs  and  assigna  forever. 
IfUker  V.  Fair,  84  8.  C.  208,  14s  388 

5w  Where  a  right  of  way  through  a  private 
alley  laid  out  entirely  on  the  grantor's  land 
la  grants  to  )he  owner  of  property  adja- 
cent thereto  which  fronts  on  a  public  street, 
and  to  bis  hein  and  assigns  forever,  it 
does  not  become  appurtenant  to  such  prop- 
er^, but  is  a  riffht  of  way  in  gross.  id. 

6.  A  right  of  wav  across  a  lot,  given  bv  a 
conveyance  of  an  adjoining  lot,  to  be  usea  in 
common  with  the  zrantoi^  and  tiie  owners  and 
occupants  of  the  former  lot,  is  a  right  appur- 
tenant to  the  lot  conveyed;  and  the  grantee, 
after  he  has  conveyed  the  lot,  cannot  claim  to 
be  still  entitled  to  use  the  right  of  way  in  con- 
nection with  any  other  lot  subsequently  ac- 
quired.   JReise  v.  Eno$,  76  Wis.  684,   8s  617 

7.  A  reservation,  in  a  conveyance  of  a  lot 
which  has  a  right  of  way  appurtenant,  of 
auch  right  of  way  to  the  grantor,  is  ineffectual. 
He  cannot  enlarge  the  right,  or  retain  any  in- 
terest in  the  right  of  way  as  separate  and 
•distinct  from  the  lot  to  which  it  belongs.    Id. 

8.  A  covenant  restricting  erections  on  a 
atrip  of  beach  retained  by  the  grantor,  but  over- 
looked bjjr  the  land  conveyed,  which  was  ob- 
viously mtended  to  preserve  an  unobstructed 
Tiew  of  the  sea.  creates  a  negative  easement 
appurtenant.  CadvHzloder  v*  iBailey.  17  R.  I. 
495,  148  800 
See  also  infra,  87. 

0.  A  negative  easement  appurtenant,  such 
as  a  restriction  on  building  to  obstruct  a  view 
of  the  sea  from  certain  premises — cannot  be  re- 
served on  conveyance  of  such  premises,  but  is 
extinguished  if  sever^  therefrom  by  an  at- 
tempted reservation.  Id, 


n.  Cbxation;  How  Acquibedw 
a.  In  General;  By  Express  Terms, 

10.  A  right  in  the  nature  of  an  easement 
cannot  be  created  by  a  parol  agreement  for 
the  partition  of  lands,  because  that  involves 
something  besides  a  severance  of  the  unity  of 
possession.     Taylor  v.  Millard,  118  N.  Y.  244, 

6s  667 

11.  The  right  to  enter  and  take  away  ap- 
ples growing  or  to  be  grown  in  an  orchard  on 
a  farm,  if  merely  a  parol  license,  is  revocable 
at  pleasure;  and  a  conveyance  of  the  farm  with- 
out reference  thereto  will  effect  a  revocation; 
but  if  not  a  parol  license,  it  reouires  a  grant, 
duly  placed  upon  record,  in  order  to  be  valid 
as  agoinst  one  purchasing  in  reliance  upon  the 
Becording  Act.  Id. 

12.  An  easement  may  be  created  In  Mas- 
sachusetts by  way  of  exception  or  reserva- 
tion. daJUny.  Boston  db  A.  B.  Go,  157M(iss. 
489,  80s  688 

See  Indez  to  Kotea  Preoedlii|p» 


18.  A  right  of  way  acquired  by  the  grantor 
in  a  deed  of  a  strip  of  land  for  railroad  pur- 
poses by  "reserving  .  •  .  the  right  of  a  pas- 
sageway over  said  railroad,"  must  be  taken  to 
have  beien  acquired  by  way  of  reservation,  and 
not  by  way  of  exception,  if  there  was  no 
existing  way  at  the  time  of  the  conveyance. 

Id. 

14.  The  word  "heirs'*  is  necessary  to  create 
an  easement  in  fee  by  way  of  reservation,  but 
not  to  create  It  by  way  of  exception  if  the 
grantor  owned  the  fee  at  the  time  of  convey- 
ance. Ja 
But  see  next  case. 

15.  An  easement  may  be  acquired  by  the 
grantor  by  a  clause  of  reservation  in  a  deed; 
and  the  technical  distinction  between  reserva- 
tion and  exception  will  be  disregarded,  and  the 
language  used  so  construed  aa  to  effectuate  the 
intention  of  the  parties.  Hagerty  y.  Lee  (N. 
J.Err.  ft  App.)  54  N.  J.  L.  (25  Vroom)  580, 

80s  681 

16.  An  exception  in  a  deed  may  operate  to 
preserve  a  permanent  easement  to  the  grantor 
without  the  use  of  words  of  limitation.  Chajh 
peUY.  New  York, N.H.  AKB.  Oo.  63 Oonn. 
195,  17:  480 

17.  A  reservation  in  a  deed  granting  a  right 
of  way  for  railroad  tracks,  of  the  privilege  of 
crossing  and  recroesing  and  maintaining  wa- 
ter-pipes over  it,  will  preserve  a  permanent 
easement  to  the  grantor,  where  the  top  grant- 
ed is  so  situated  a^  to  shut  off  all  access  to  the 
grantor's  valuable  wharves,  in  such  manner 
that  without  the  reservation  a  wav  of  necessity 
would  exist,  and  the  reservation  is  in  effect  an 
exception  of  an  already  existing  right        M. 

b.  By  PrescriptioTk. 

18.  Easements  by  prescription  in  land  are 
only  to  be  acquired  by  adverse  user  thereof 
for  twenty  years.  Bodgkins  v.  Farrington, 
150  Mass.  19,  6s  809 

19.  To  acquire  a  right  by  prescription  In  tiie 
lands  of  another  upon  the  presumption  of  a 
grant,  the  possession  must  be  adverse,  continu- 
ous, uninterrupted,  and  by  the  acquiescence  of 
the  owner  of  the  land  over  which  the  easement 
is  claimed.  If  its  inception  is  permissive  or 
under  a  license  from  the  owner,  it  cannot  pre- 
vail to  work  an  ouster.  Curtis  v.  La  Grande 
HydravUo  Water  Co.  20  Or.  84,  10s  484 

20.  A  right  to  maintain  a  building  or  per- 
manent structure  upon  the  land  of  another 
cannot  be  acquired  by  custom.  Attorney-Qenr 
eral,  Adams,  v.  Tarr,  148  Mass.  809,     8s  87 

21.  A  prescriptive  right  to  use  a  driveway 
Is  not  established  by  continuing  its  use  for 
more  than  thirty  years,  under  an  agreement 
for  a  perpetual  easement,  made  before  the  pre- 
vious use  had  continued  long  enough  to  ripen 
into  a  right  by  prescription.  Notehn  v.  WAip- 
pie,  120  Ind.  596,  6s  169 

22.  The  use  of  a  private  farm  railroad  cross- 
ing by  the  public  must  be  as  a  matter  of  right, 
and  not  a  permissive  use,  in  order  to  become  a 
prescriptive  right  MeOreary  v.  Boston  db  M. 
B.  Co.  158  Mass.  800,  lis  860 

23.  Evidence  merely  of  the  fact  that  a 
private  farm  railroad  crossing  had  been  used 
more  or  less  by  persons  on  foot  and  with  teams 
does  not  show  a  prescriptive  right  of  the  pub- 
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lie  to  use  the  crossing,  where  the  owner  had 
kept  gates  and  bars  on  one  side  of  the  crossing, 
and  no  highway  was  worked  on  one  side,  and 
tibere  is  no  evidence  to  show  that  the  use  by  the 
public  was  under  a  claim  of  right  Id, 

24.  An  easement  by  prescription  Is  not 
shown  by  the  use,  lor  less  than  twenty  years, 
of  a  right  of  way  across  a  railroad  after  the 
termination  of  a  right  which  had  previously 
existed  under  a  reservation  in  a  deed  for  the 
lives  of  the  grantors,  although  the  right  to 
cross  was  referred  to  in  certain  deeds  between 
the  parties,  but  not  in  a  way  sufficient  to  give 
the  right.  C^c^n  v.  Boston' d  A.  B.  Go.  1^7 
Mass.  489,  SO:  688 

25. 

whole r . , 

thode  portions  of  it  from  which  ice  has  been 
cut,  is  acquired  by  those  who  have  exercised 
the  right, without  objection  from  anyone,  to  cut 
and  gather  ice  at  any  point  or  points  they  choose 
during  a  time  long  enough  to  create  prescrip- 
tive rights  under  the  Statute  'of  Limitation, 
claiming  the  right  under  a  deed  which  gave  the 
right  to  the  flowage  by  which  the  pond  was 
created.    JiansflM  v.  Placet  98  Mich.  450, 

18:  89 

c  As  Appurtenant;  By  Neceeeity. 

26.  The  necessity  required  in  order  to  pass 
an  easement  by  implication  is  a  reasonable, 
not  an  absolute,  one.  Paine  v.  OliancHer,  134 
N.  Y.  385.  19:  99 

27.  Mere  convenience  is  not  sufficient  to 
create  or  convey  an  easement  by  implication, 
but  the  privilege  or  right  must  be  of  value  to 
the  estate  grant^,  which  the  grantee  has  esti- 
mated as  an  advantage  to  the  estate  and  paid 
for  in  his  purchase.  Id. 

28.  The  right  to  the  use  of  the  waters  of  a 
spring  which  are  conveyed  by  pipe  from  one 
farm  to  another  owned  by  the  same  person 
passes  by  implication  on  a  conveyance  of  the 
latter  farm,  where  the  flow  of  the  water  is 
essential  to  the  enloyment  of  this  farm,  and 
the  loss  thereof  will  impair  its  rental  value  $50 
per  year,  or  depreciate  its  fee  value  $6  per 
acre.  Id, 

29.  The  use  of  stairways  in  a  building 
erected  by  several  owners  of  land  as  a  single 
stinicture,  upon  a  single  plan,  and  under  a 
single  contract,  no  matter  whether  the  land 
was  then  partitioned  or  not,  cannot  be  denied 
by  the  owners  of  that  part  which  includes 
the  stairwavs  to  the  owner  of  another  part 
the  upper  floors  of  which  can  be  reached  in 
no  other  way.    Pierce  v.  Oleland,  188  Pa.  189. 

7:  7B8 
80.  A  party  who  conveys  a  mill  and  dam  con- 
veys all  the  easements  that  he  has,  or  claims  anu 
purports  to  have,  at  the  time  of  the  conveyance, 
ID  connection  therewith,  incident  and  neces- 
sary to  the  just  enjoyment  of  the  mill  and  dam. 
Bowling  v.  Burton,  101 N.  C.  176,  8:  286 
31.  A  right  of  way  over  a  railroad  does  not 
exist  as  a  necessary  incident  or  secondary  ease- 
ment to  a  right  of  way  reserved  in  a  deed  of  a 
strip  of  land  adjoining  the  railroad  and  de- 
scribed as  going  "to  the  crossing  heretofore 
secured"  to  the  grantor  over  the  said  railroad, 
where  no  such  right  of  crossing  the  railroad 
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existed  at  that  time.    Clafiin  ▼.  Boston  d  A. 
B,  Co,  157  Mass.  489,  80:  688 

82.  The  owner  of  the  fee  in  lands  occupied 
as  depot  grounds,  who  occupies  an  adjoining 
lot,  has  no  right  of  passa^  over  the  grounds 
except  at  the  public  crossing.  Lyon  v.  Mc- 
Donald. 78  Tex.  7,  9:  296 
In  highway. 
See  also  Eminent  Domain,  74-80, 103,119-123; 

Highways. 

83.  An  owner  of  a  lot  abutting  on  a  public 
street  iu  a  city  has,  as  appurtenant  to  tne  iot» 
an  easement  in  the  street  to  its  full  width  in 
front  of  the  lot,  for  admission  of  light  and  air 

_ to  his  lot,  which  easement  is  subordinate  only 

A'piescriptive  right  to  the  Ice  on' the  I  Jo  th«  P^^^ ^^^ ^  SfLi^^^^'.oa'^i^^J: 

BuJface  of  a  pond,  and  not  merely  to    ^/"?^^»  ^-  ^^j  ^/  ^-  ^^l^'^'i'  ^^v**  *®^, 
-  .  i^    »     —  .     .      /  34   rpjjQ  rights,  in  a  street,  of  purchasers  of 

lots  abutting  on  it  as  laid  down  on  a  map  ac- 
cording to  which  they  purchased,  but  which 
was  not  used  by  the  public,  are  private  rights 
annexed  as  appurtenant  to,  the  lots  conveyed, 
and  are  distinct  from,  and'  in  addition  to,  the 
rights  of  the  owners  as  citizens  to  use  the  street 
after  it  is  used  and  accepted  by  the  public.  Dill 
V.  Camden  Bd.  ofEdu.  (N.  J.  Ch.)47N.  J.  Eq. 
(2Dick.)421,  10:  278 

86.  The  rights  of  purchasers  of  loi»  accord- 
ing to  a  map  of  an  entire  tract  showing  a 
street  thereon  are  the  rights  of  access  to  and 
from  and  passage  over  the  land  so  designated 
as  a  street,  and  to  light,  air,  and  prospect  from 
and  over  it.  Id, 

86.  Notwithstanding  that  after  the  owner  of 
land  makes  a  map  showing  a  street  upon  it» 
and  sells  lots  abutting  upon  and  calling  for  sucb 
stitet,  it  is  never  used  or  accepted  by  the  pub- 
lic, the  purchasers  acquire  the  same  rights  in 
the  street  as  against  the  original  owner  and  each 
other  as  they  would  if  it  were  in  faot  a  pub- 
lic street.  Id, 
View. 
See  also  supra,  8. 

87.  The  mere  fact  that  a  view  is  obstructed 
from  one  place  to  another  does  not  of  itself 
import  an  injury.  Lyon  y.  McDonald,  78 
Tex.  7,  9:  296 


m.  Extent  of  Rights. 

88.  The  conveyance  of  a  right  of  way  givea 
the  grantee,  not  only  the  right  to  unobstructed 
passage  at  all  times,  but  also  such  rights  as 
are  incident  or  necessary  to  the  enjoyment  of 
such  right  of  passage.  Herrman  v.  Roberta, 
119  N.  Y.  87,  7:  228^ 

89.  A  grantee  of  land  across  which  a  prior 
grantee  from  the  same  grantor  has  the  right 
to  a  wav  by  necessity  takes  it  subject  to  such 
right,  although  it  had  been  neither  exercised 
nor  claimed  before  his  title  was  acquired. 
Logan  v.  Stogdaie,  128  Ind.  872,  8:  88 
BoUdincf  over  passac^* 

40.  The  right  of  passage  created  by  deed,for 
horses,  carriages,  and  carts,  for  the  private 
convenience  of  the  owners  of  certain  lots  used 
for  residence  purposes,  across  the  back  end  of 
such  lots,  *'  for  the  use  and  purpose  aforesaid 
and  no  other," — is  not  violated  by  building^ 
over  the  passage  leaving  a  space  high  enough 
for  the  uses  specified.  HoUins  y.  Demorest^ 
129  N.  Y.  676,  18:  48T 
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Obstmetloik 

41.  One  in  possession  of  dominant  premises 
and  of  a  way  appurtenant  thereto,  although 
only  a  tenant  at  will  under  a  parol  lease,  can 
sue  the  owner  of  the  servient  premises  for 
damages  for  obstructing  the  way.  HamUUm 
y.  Denniton,  56  Conn.  859,  1:  887 

43.  The  grantor  of  a  right  of  way  over 
rough  rocky  land,  which  is  used  as  a  passage- 
way to  a  highway  from  the  residence  of  the 
grantee,  who  has  expended  money  in  prepar- 
ing the  roadway,  cannot  deposit  stone  or 
other  obstruction  thereon,  or  cut  it  up  by 
drawlne  heavy  loads  over  it,  or  in  any  way 
materially  obstruct  or  injure  the  roadbed. 
Herrman  ▼.  Boberts,  119  N.  Y.  87,      7:  S86 


43.  The  right  to  fence  a  right  of  way  is  not 
given  by  a  reservation  in  a  deed,  of  "a  rea- 
sonable right  of  way  across  the  land."  8izer 
V.  Quinlan,  82  Wis.  890,  16:  512 
Rifrhts  of  third  persons. 

44.  A  conveyance  to  each  other  by  adjoin- 
ing lotowners  of  the  open  space  between  the 
common  boundary  line  and  their  respective 
building,  to  be  used  as  a  common  passway 
for  their  mutual  benefit,  and  for  no  other 
purpose,  devests  each  owner  of  the  fee,  leav- 
mg  in  him  only  a  right  of  way  over  such  open 
space;  and  third  persons  may  also  use  the 
space  in  a  reasonable  manner,  so  as  not  to 
impede  the  right  of  passage  of  the  grantors. 
Low  v.  StreeCer,  66  N.  H.  36,  9:  271 
Ufifht  and  air, 

45.  A  reservation  in  a  deed,  of  the  "free 
use  of  light  and  air,"  and  the  right  to  4)ut 
windows  in  a  building  overlooking  all  the 
tract  if  a  building  is  erected  on  the  common 
line,  with  a  further  provision  giving  the  ri^ht 
to  both  parties  to  use  a  party- wall  for  a  dis- 
tance of  24  feet  from  the  street,  has  the  effect 
to  prohibit  the  grantee  from  building  on  the 
premises  conveyed  more  than  34  feet  from  the 
street.  Hagerty  v.  Lee  (N.  J.  Err.  &  App.) 
54  N.  J.  L.  (25  Vroom)  580,  20:  681 
Chanffo. 

46.  An  easement  to  carry  water  in  an  open 
ditch  over  another's  premises  does  not  involve 
the  right  against  his  will  to  carry  the  same 
quantity  in  covered  pipes  laid  in  a  closed  ditch, 
even  if  the  change  would  be  beneficial  to  both 
parties.  AUen  v.  San  Jtm  Land  &  W.  Go. 
92  CaL  188,  16:  93 


IV.  How  Lost. 

47.  An  easement  ends  when  the  particular 
purpose  for  which  it  was  granted  ceases. 
Hahn  V.  Bc^ur  Lodge  No,  47  A,  F.  d  A.  M. 
21  Or.  80,  13:  168 

48.  An  easement  acquired  by  grant  cannot 
be  extinguished  by  mere  nonuser,  without 
anything  to  show  an  intention  to  abandon  it. 
Welch  V.  Taylor,  184  N.  Y.  450,        18:  686 

49.  Mere  nonuser,  for  any  length  of  time,  of 
an  easement  created  by  express  grant,  will  not 
destroyer  extinguish  u,  but  there  must  be  some 
conduct  on  the  nart  of  the  owner  of  the  servi- 
ent tenement  adverse  to  and  in  defiance  of  the 
easement; .  and  the  nonuser  must  be  the  result 
of  it,  and  must  continue  for  twenty  years. 

See  Index  to  Notes  Precedinfp. 


JHU  V.  CMmdm  Bd.  of  Edu.  (N.  J.  Ch.^  47  N. 
J.  Eq.  (2  Dick.)  421,  10:  276 

50.  An  easement  acquired  by  grant  cannot 
be  lost  by  mere  nonuser  for  any  length  of 
time,  but  majr  be  lost  by  nonuser  for  twenty 
years  under  circumstances  showing  an  inten- 
tion to  abandon  it,  or  even  for  a  shorter  period 
under  circumstances  showing  such  intention, 
which  is  acted  upon  by  the  owner  of  the  ser- 
vient tenement  so  that  it  would  work  harm 
to  him  if  the  easement  were  afterward  assert- 
ed.   StuU  v.  Letitt,  110  N.  Y.  595,      1:  414 

51.  An  easement  which  has  not  been  used 
for  more  than  twenty  years,  duriog  a  large 
portion  of  which  time  a  substituted  easement 
has  been  used,  is  extinguished,  as  a  matter  of 
law,  and^  there  is  no  question  for  the  jury. 

Id. 

52.  The  mere  erection,  by  a  purchaser  of  a 
lot  with  reference  to  an  alley  shown  by  a  map 
of  the  block  made  by  the  grantor,  of  a  fence 
enclosing  the  strip  designate  as  the  alley,  and 
his  maintaining  such  enclosure  for  more  than 
twenty  vears,  wUl  not  extinguish  the  right  of 
lieht,  air,  and  prospect  of  a  purchaser  of  an 
adjoining  lot  on  the  opposite  side  of  the  alley. 
Dill  V.  Camden  Bd.  of  Edu.  (N.  J.  Ch.)  47  N. 
J.  Eq.  (2  Dick.)  421,  10:  276 

53.  The  mere  existence  of  a  gate  in  an  alley 
and  acquiescence  therein  by  one  having  an  ease- 
ment by  ffrant  in  the  alle}r,  but  who  did  not 
use  it,  wul  not  be  prejudicial  to  his  right,  un- 
less an  adverse  claim  is  brought  to  his  know- 
ledge.    Weick  V.  Taylor,  134  N.  Y.  450. 

18:  636 

54.  The  erection  of  a  house  and  fence  with- 
out any  opening  on  an  alley  in  which  the 
owner  has  an  easement  by  grant  does  not  show 
an  intention  to  abandon  the  easement.        Id. 

55.  The  failure  or  refusal  of  a  life  tenant  of 
premises  to  which  an  easement  in  an  alley  was 
made  appurtenant  by  grant,  to  pay  taxes  and 
expenses  on  the  alley,  which  she  was  primar- 
ily bound  to  do,  will  not  show  any  intention  of 
the  owners  of  the  fee  to  abandon  the  easement 
unless  they  knew  of  such  failure  or  refusal.  Id. 


EIGHT-HOUR  LAW. 

See  Municipal  Corporations,  68. 


EJECTMENT. 

Withholding  Mandate  to  Allow  Condemna- 
tion, see  Appeal  and  Error,  378,  374. 

Estoppel,  see  Estoppel,  70,  75. 

Stay  of  Execution  on,  see  Execution,  3. 

Conclusiveness  of  Judgment  in.  see  Judo- 
KENT,  53. 

PlaintilTs  title. 

1.  A  plaintiff  in  ejectment  cannot  rely  upon 

a  parol  partition  to  establish  his  title  to  tlic 

cotenant*s  share  of  the  premises.     Sontag  v. 

Bigelow,  142  III.  148,  16:  326 

2.  An  interest  in  land  which  will  support  an  ac- 
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tioQ  of  ejectment  Is  not  created  by  a  deed  con- 
veying "the  exclusive  and  entire  right  of  inter- 
ment or  sepulture  in"  certain  burial  lots  to  be 
held  '*for  the  uses  and  purpoaes  of  sepulture 
only,  and  for  no  other  use,  intent,  or  purpose 
whatsoever.  Hancock  v.  MoAwnf^  151  Pa.  400, 

18:  781 
8.  A  railroad  company  may  maintain  eject- 
ment for  property  which  it  has  condemned, 
since  it  acquires  more  than  a  mere  easement 
or  right  of  way  in  that  it  has  the  right  to  pos- 
session for  all  purposes.  Such  right  is  not 
affe(;ted  by  the  fact  that  such  property  is  not 
necessary  for  its  present  use.  Pittsburgh,  Ft, 
W.  dt  a  R  Co,  V.  P^t,  152  Pa.  488,    19:  467 

4.  A  deed  given  to  defraud  the  grantor's 
creditors  will  not  support  an  action  of  eject- 
ment against  him.  iLirkpatrick  v.  Ctark^  182 
in.  842,  8:611 
I>i8aeisiii« 

5.  One  is  liable  in  an  action  of  ejectment 
for  the  projection  of  his  roof  over  another's 
land.    Murphy  ▼.  Bolger,  60  Vt  728,  1:  309 

6.  Ejectment  is  not  the  proper  remedy  to  pro- 
cure the  discontinuance  of  a  sewer  which  was 
constructed  by  a  dty  over  land  of  the  United 
States  government,  which  was  afterwards  con- 
veyed to  plaintiif ,  where  the  only  facts  that  ap- 
pear are  that  the  sewer  was  constructed  and 
was  thereafter  continnouslv  applied  to  its 
proper  use,  without  beinff  fenced  in  or  any- 
thing done  to  prevent  piaintiif  from  taking 
possession  of  the  land.  Barrington  v.  I\n^ 
Huron,  86  Mich.  46,  18:  664 

7.  While  a  riparian  owner  selling  and  convey- 
ing his  land  may  reserve  to  himself  the  nght  to 
construct  and  use  wharves  extending  from  such 
land  into  the  water,  such  right  is  a  mere  incor- 
poreal hereditament,  and  the  possession  of  it 
cannot  be  recovered  from  a  usurper  hy  an  ac- 
tion in  the  nature  of  ejectment.  Parker  y. 
West  Coast  Packing  Co.  17  Or.  510,  6:  61 
Attacking^  tax  deed* 

8.  in  ejectment  against  one  claiming  under  a 
tax  deed,  the  invalidity  of  such  deed  after  the 
lapse  of  the  statutory  bar  of  three  years  may 
be  litigated  where  it  is  claimed  that  the  facts 
put  the  plaintiff  in  the  same  position  as  if  he 
were  directly  within  the  exception  to  the  stat- 
utory bar  which  would  have  existed  had  he 
paid  the  tax.     Gould  v.  SuUivan,  84  Wis.  659, 

20:  487 


9.  One  entitled  to  recover  the  possession  of 
real  estate  may  prosecute  an  action  therefor 
without  first  i)erforming  the  common-law  cere- 
mony of  re-entry.  .  Sioux  City  d  St.  P.  H,  Co. 
V.  Singer,  49  Minn.  801,  16:  761 
Crops. 

10.  Crops  growing  on  the  premises  at  the 

time  of  a  recovery  in  ejectment  are,  by  the 
general  rule  of  the  common  law,  regarded  as 
part  and  parcel  of  the  realty  belonging  to  the 
party  recovering  the  land.  CarliSe  v.  Eille- 
brew,  89  Ala.  829,  6:  617 

11.  Where  no  bond  is  given  in  accordance 
with  Ala.  Code  1886,  §§  2712,  2718,  crops 
growing  on  the  land  recovered  in  ejectment 
belong  to  the  party  recovering  the  land.  Id. 
Restitution ;  possession. 

12.  A  writ  of  restitution  will  not  be  granted 
to  restore  to  a  defendant  in  ejectment  the  pos- 
session of  property  taken  under  a  writ  of 
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possession,  merely  because  the  latter  was  not 
issued  within  a  year  and  a  day  after  the  ren- 
dition of  the  judgment.  Bowa/r  v.  Chicago 
W.  D.  R.  Co.  186  Ul.  101,  12:  81 

18.  The  common-law  rule  that  a  writ  of 
posesssion  cannot  be  issued  to  enforce  a  judg- 
ment in  ejectment  after  the  lapse  of  a  year 
and  a  day  is  abrogated  in  Illinois  by  the  stat- 
ute, which,  though  making  no  express  pro- 
vision as  to  writs  of  possesion,  provides  that 
execution  may  issue  upon  a  judgment  at  any 
time  within  seven  years, — especially  when 
construed  with  another  statute  providing  that 
rules  of  pleading  and  practice  mother  actions 
are  applied  to  actions  of  ejectment.  Jd, 


ELECTION. 

Of  Remedies,  see  Action  or  Sinr.  11.  b. 
Heirs,  see  Exxcxttobs  and  Admcnistratobs, 

78.  79. 
By  Public,  see  Votbbs  akd  Elbctions. 
To  Take  under  Will,  see  Wills,  137-148. 

An  election  to  give  exclusive  credit  to  one 
partner  is  not  established,  in  the  absence  of 
full  knowledge  of  the  relation  of  the  parties 
between  whom  the  choice  is  to  be  made;  and 
the  knowledge  must  be  actual  in  contradis- 
tinction to  that  which  is  constructive.  Tyler 
V.  Waddingham,  58  Conn.  870,  8:  6B7 


ELECTION  DI8TRICT& 

For  Apportionment  as  Based  on  Census,  see 

Cbmsus. 
For  Political  Question  as  to,  see  Courts,  88- 

85. 
Presumption  as  to  Apportionment,  see  £vi- 

DKNCB,  54,  55. 
In  Town,  see  Towns,  2. 

1.  An  apportionment  Act  may  be  judicial- 
ly declared  void  for  violation  of  a  constitu- 
tionfd  requirement  of  apportionment  accord- 
ing to  the  number  of  inhabitants,  when  the 
disparity  in  the  number  of  inhabitants  in  the 
districts  created  is  so  great  that  it  cannot  pos- 
sibly be  justified  by  the  exercise  of  any  judg- 
ment or  discretion.  State,  Adams  County,  v. 
Cunningham,  81  Wis.  440,  16:  661 

2.  The  discretion  of  the  Legislature  in 
making  an  apportionment  of  senatorial  dis- 
tricts must  be  honestly  and  fairly  exercised  so 
as  to  preserve  the  equality  of  representation  as 
nearly  as  may  be  .otherwise  the  apportionment 
will  be  unconstitutional.  Qiddings  v.  Mocker 
98  Mich.  1,  16:  402 

8.  There  can  be  no  legislative  discretion 
to  give  a  county  of  less  population  than  an- 
other greater  representation,  under  a  constitu- 
tion requiring  representative  districts  to  contain 
''as  nearly  as  may  be"  an  equal  number  of 
inbnhitants.  Houghton  County  v.  Blacker 
92  Mich.  688,  16:  488 

But  see  next  case. 

4.  Discretion  as  to  the  apportionment   ia 
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Tested  in  the  Legislature  bj  a  constitutional 
provision  that  members  of  Assembly  shall  be 
■apportioned  by  it  among  the  several  counties 
^f  the  state  "  as  nearly  as  may  be  according  to 
the  number  of  their  respective  inhabitants/' 
-which  the  courts  have  no  power  to  review 
unless  it  hss  been  so  abused  as  to  clearly  show 
an  open  and  intended  violation  of  the  letter  and 
apint  of  the  Constitution.  PeopU,  Carter,  v. 
J&ee,  135  N.  Y.  473,  16:  836 

5.  No  abuse  of  the  discretion  vested  in  the 
Legislature  as  to  the  apportionment  of  mem- 
bers of  Assembly  is  shown  where  each  county 
lias  been  given  a  member  for  every  full  ratio 
of  representation  which  it  contains,  and  the 
only  inequalities  alleged  are  in  the  distribution 
of  the  remaining  members  to  counties  having 
a  smaller  surplus  over  the  ratio  than  other 
counties  have;  at  least  where  the  reason  for 
such  action  was  not  partisan,  and  the  fair 
inference  is  that  it  was  absolutely  necessary  to 
secure  the  passage  of  the  bill.  Id. 

6.  A  Legislature  cannot  be  charged  with 
unfairness  in  distributing  the  remaining  mem- 
bers of  Assembly  among  the  counties  after  all 
full  ratios  are  provided  for,  because  it  takes 
into  account  the  losses  sustained  by  the  most 
populous  counties  by  reason  of  the  adoption  of 
a  certain  ratio  of  representation  rather  than  of 
some  other  more  favorable  to  them,  nor  because 
it  regards  increases  of  population  shown  by  the 
census.  Jd. 

7.  The  provision  of  the  New  York  Constitu- 
~tion  requiring  the  omission  of  colored  persons 
not  tased  from  the  number  of  inhabitants  in 
apportioning  senate  districts  became  inopera- 
tive when  tbe  Constitution  was  amended  by 
striking  out  the  provision  limiting  the  liability 
of  colored  persons  for  taxes  to  those  assessed 
upon  real  estate,  and  making  the  payment  of 
taxes  neces5;ary  to  entitle  them  to  vote;  the 
plain  intention  of  the  people  being  to  blot  out 
all  distinctions  of  a  political  nature  between 

"White  and  colored  citizens.  Id. 

8.  No  scheme  for  senatorial  districts  can  be 
lawfully  devised  in  which  a  county  having 
less  than  the  unit  of  population  for  a  senatorial 

district  can  legally  be  entitled  to  vote  for  two 
senators,  where  the  constitutional  provisions 
require  equality  in  representation.  Parker  v. 
State,  PoweU,  133  Ind.  178,  18:  667 

9.  The  wealth  and  the  nature  and  character 
of  the  population  and  the  business  interests  of 
the  diHtricts  cannot  justify  a  disregard  of  the 
constitutional  standards  of  population  in  ap- 
portioning election  districts.  State,  Lamb,  v. 
Ounninghamy  88  Wis.  90,  17:  146 

Inatancea  of  inequality. 

10.  A  constitutional  requirement  of  apportion- 
ment according  to  the  number  of  inhabitants, 
in  creating  assembly  and  senate  districts,  is  vio- 
lated by  an  apportionment  Act  in  which,  with 
tiie  average  population  of  51,117  for  a  senate 
-district,  the  number  of  inhabitants  in  the  re- 
spective districts  created  ranges  from  37,000 
to  68,000,  and  in  the  assembly  districts,  with 
an  average  of  16,868,  ranges  from  6,000  to 
88,000,  as  such  Act  is  not  an  "apportionment" 
in  any  sense  of  the  word,  but  is  a  direct  and 
palpable  violation  of  the  Constitution,  bearing 
upon  its  face  intrinsic  evidence  that  no  judg- 
ment or  discretion  was  exercised  in  an  attempt 
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to  comply  with  the  Constitution.  State,  Adams 
County,  V.  Cunningham,  81  Wis.  440, 

16:  661 

11.  An  inequality  of  election  districts  so 
great  that  one  assembly  district  has  three  times 
the  population  of  another,  and  one  senate  dis- 
trict has  more  than  double  that  of  another, 
while  these  inequalities  are  in  some  eases  made 
at  the  expense  of  compactness,  one  diidrict 
being  entirely  surrounded  by  another,  makes 
an  apportionment  Act  void  under  a  Constitu- 
tion requiring  the  districts  to  be  apportioned 
**  according  to  the  number  of  inhabitants  and 
in  as  compact  form  as  practicable,  where  these 
inequalities  are  not  made  necessary  by  any 
other  provisions  of  the  Constitution.  State, 
Lamb,  v.  Cunningham,  83  Wis.  90,  17:  146 
Equality  of  assembly  districts  in  same 

county. 

12.  The  constitutional  requirement  that 
assembly  districts  must  be  as  nearly  equal  in 
population  as  other  constitutional  provisions 
will  permit  is  just  as  applicable  to  two  or 
more  assembly  districts  in  a  single  county  as 
to  an  assembly  district  composed  of  two  or 
more  counties.  Id. 

18.  Assembly  districts  must  be  given  an 
equal  number  of  inhabitants  as  nearly  as  may 
be,  on  the  division  of  a  county  by  the  board 
of  supervisors  under  the  New  York  constitu- 
tion, which  provides  for  divisions  into  districts 
*'of  convenient  and  contiguous  tcrritorv," 
when  construed  with  the  preceding  provision 
that  "the  members  of  assembly  diall  be  ap- 
portioned amonff  the  several  counties  of  the 
state  by  the  legiuatnre  as  nearlv  as  may  be  ac- 
cording to  the  number  of  their  respective  in- 
habitants,"— especially  in  view  of  the  long-es- 
tablished policy  of  the  state  in  favor  of  direct 
representation  of  inhabitants  as  distinguished 
from  representation  through  corporations  of  a 
quasi  political  character.  People,  Baird,  v. 
Bi'oom,  138  N.  Y.  95,  80:  81 

14.  The  discretion  to  be  exercised  by  the 
board  of  supervisors  in  dividing  a  county  into 
assembly  districts  of  convenient  and  conti^ous 
territory ,  keeping  each  town  undivided  and 
giving  each  district  as  nearly  as  may  be  an 
equal   number  of  inhabitants,  must   be   an 
honest  and  fair  discretion  arising  out  of  the 
circumstances  of  the  case  and  reasonably  af- 
fecting the  exerdse  of  the  power  of  equal  di- 
vision. Id. 
16.  A  deviation  from  equality  of  popula- 
tion in  the  division  of  a  county  into  assembly 
districts,  in  order  to  be  held  unconstitutional 
must  be  a  grave,  palpable,  and  unreasonable 
deviation,  such  that  when  the  facts  are  pre- 
sented argument  will  not  be  necessary  to  con- 
vince a  Fair  man  that  very  great  and  wholly 
unnecessary  inequality  has  been  intentionally 
provided  for.  Id, 

Dividing  county  between  districts. 

16.  The  Legislature  has  no  power  to  divide  a 
county  in  the  apportionment  of  districts  for  the 
election  of  representatives,  under  the  Michigan 
Constitution,  which  provides  for  the  election 
of  representatives  by  single  districts  equal,  as 
nearly  as  may  be,  in  population,  and  for  which 
no  township  or  city  shall  be  divided;  and  also 
that  if  any  county  is  entitled  to  more  than  one 
representative,  the  board  of  supervisors  shall 
divide  it  into  the  requisite  number  of  districts. 
18 
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Houghton  Oounty  BuperK.    .  BU^cker^  92  Mich. 
688,  16:  488 

17.  An  apportionment  Act  must  be  held  en- 
tirely invalid  where  it  divides  a  county  in  vio- 
lation of  the  Constitution,  and  the  effect  of 
correcting  the  Act  in  this  particular,  and  giving 
the  county  the  representation  to  which  it  is  en- 
titled, would  make  one  more  representative 
than  the  Constitution  permits.  Id, 

18.  The  division  of  a  county  in  the  forma- 
tion of  senate  and  assembly  districts  is  pro- 
hibited by  the  provision  of  the  Wisconsin  Con- 
stitution that  assembly  districts  shall  be 
'^bounded  by  county,  precinct,  town,  or  ward 
lines,  to  consist  of  contiguous  territory,  and 
be  in  as  compact  form  as  practicable,"  and 
that  senate  districts  shall  not  divide  assembly 
districts.  Since  county  lines  are  always  iden- 
tical with  town  or  ward  lines,  the  only  force 
of  the  word  '  'county"  is  to  prevent  the  division 
of  a  county  by  separating  its  precincts,  towns, 
or  wards.  State,  Adams  County,  v.  Gunning- 
ham,  81  Wis.  440,  16:  561 
Separate  representative  for  county. 

19.  A  county  having  more  than  the  repre- 
sentative unit  of  population  cannot  be  denied 
the  right  to  a  separate  representative.  Par- 
h^  V.  State,  PomU,  183  Ind.  178,  18:  567 
Conti^ons  territory. 

20.  The  words,  "convenient  and  contiguous 
territory,"  in  a  constitutional  provision  as  to 
the  apportionment  of  election  districts,  do  not 
mean  contiguous  in  contact  by  land,  when  ap- 
plied to  counties  which  are  composed  of 
islands;  and  consequently^  Keweesnawand  Isle 
Royal  Counties  in  Michigan  may  be  declared 
convenient  and  contiguous  to  other  counties 
bordering  on  deep  waters  of  the  lake, — as,  to 
Houghton  County.  HotLghton  County  Supers. 
V.  Blacker,  92  Mich.  638,  16:  488 

21.  Counties  fully  represented  cannot  be  used 
in  the  apportionment  of  districts  for  the  pur- 
pose of  joining  counties  which  are  not  other- 
wise contiguous.  Parker  Y.  State,  Powell,  VSH 
Ind.  178,  18:  567 
Censns. 

See  also  Census. 

22.  An  apportionment  of  election  districts 
must  be  based  upon  the  prior  census  or  enu- 
meration, under  the  Wisconsin  Constitution 
providing  that  it  shall  be  made  the  first  session 
after  such  enumeration.  State,  Lamb,  v.  Cvn- 
ningham,  88  Wis.  90,  17:  145 
Prior  apportionment  Acts. 

23.  Any  number  of  legislative  violations  of 
plain  and  unambiguous  constitutional  provi- 
sions regarding  the  apportionment  of  election 
districts  cannot  be  regarded  as  abrogating  such 
provisions.  Id. 

24.  The  inequality  of  representation  under 
former  apportionment  Acta  is  Irrelevant  and 
immaterial  in  considering  the  constitutionality 
of  an  apportionment  Act,  unless  the  language 
of  the  Constitution  securing  such  equality  is 
ambiguous  and  doubtful  and  a  long-continued 
legislative  construction  has'. been  given  to  it. 

Id. 

25.  Former  apportionment  Acts  maybe  ex- 
amined by  the  court  when  it  is  asked  to  set 
aside  such  an  Act,  for  the  purpose  of  finding 
a  valid  one  which  mav  be  declared  in  force. 
People,  Carter,  v.  i2tctf,*185K  Y,  473, 

16:  836 

See  Index  to  Notes  Preceding. 


26.  On  holding  an  apportionment  Act  un- 
constitutional, election  notices  will  be  ordered 
to  be  given  under  the  preceding  Act  if  that  was 
valid,  unless  a  new  Act  shall  be  passed  before 
it  is  necessary  to  give  the  notices.  Houghtoi^ 
County  Supers,  v.  Blacker,  92  Mich.  638, 

16:  48S 

27.  In  holding  an  apportionment  of  senato- 
rial districts  unconstitutional,  where  the  prior 
apportionment,  which  had  been  acquiesc^  in 
for  three  elections,  was  also  subject  to  the  same 
constitutional  objections  and  was  brought  in 
question  by  the  petition  asking  that  notices  be 
ordered  to  be  given  under  it,  the  notices  were 
ordered  to  be  given  under  a  still  earlier  appor- 
tionment Act  the  validity  of  which  was  not 
brought  in  question  in  those  proceedin.srs. 
Oiddings  v.  Blacker,  93  Mich.  1,        16:  408 

28.  That  the  effect  of  setting  aside  an  ap- 
portiohment  Act  would  be  to  cause  every 
subsequent  Act  to  be  brought  before  the  courts 
for  review,  which  might  happen  at  a  critical 
time;  to  originate  the  greatest  confusion  as  to 
an  impending  election,  with  a  possible  total 
suppression  of  it;  and  at  all  events  to  continue 
in  force  an  Act  containing  greater  inequalitiea 
than  the  one  attacked, — is  of  itself  sufficient  to 
induce  the  court  to  say  that  only  in  case  of 
plain  and  gross  violation  of  the  spirit  and  letter 
of  the  Constitution  should  it  exercise  such 
power.  People,  Carter,  v.  Rice,  186  N.  Y. 
473,  16:  886 


ELECTORS. 

Title  of  Act  as  to,  see  Statutes,  78. 

1.  A  state  Legislature  has  power  to  direct 
that  presidential  electors  shall  be  chosen  by 
congressional  districts,  instead  of  by  the  state 
at  large,  under  U.  8.  Const,  art  2,  §  1,  provid- 
ing that  each  state  shall  choose  electors  "in: 
such  manner  as  the  Legislature  thereof  may 
direct,"    MePherson  v.  ulacker,  92  Mich,  a  i V, 

16:  475 

2.  The  constitutional  provision  as  to  the 
manner  of  choosing  presidential  electors  is 
not  affected  by  the  14th  and  15th  Amend- 
ments. -W. 

3.  Lack  of  any  provision  for  filling  the  va- 
cancy in  case  of  the  death  of  both  an  elector 
and  an  alternate  elector  does  not  make  a 
statute  providing  for  the  election  of  presiden- 
tial electors  by  congressional  districts  invalid. 

Jd. 

4.  The  invalidity  of  a  provision  as  to  the  time 
of  meeting  of  presidential  electors,  in  a  statute 
providing  for  the  choice  of  such  electors, 
which  in  that  respect  conflicts  with  an  Act  of 
Conoress,  does  not  make  the  whole  Act  inop- 
erative. -W. 

5.  The  lack  of  any  provision  in  a  statute 
providing  for  a  choioe  of  presidential  electors 
by  congressional  districts,  for  a  separate  can- 
vass of  the  votes  cast  in  different  electoral  dis- 
tricts within  one  county,  is  not  material,  as  the 
insppotors  can  designate  the  district  in  which 
an  elector  is  voted  for.  Id. 

6.  Failure  to  provide  for  notice  of  the  elec- 
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lion  of  presidential  electors  is  not  a  defect  in  a 
statute  providing  for  such  election  by  congies- 
fiional  districts,  where  the  general  statutes  of 
the  state  sufficiently  provide  for  notice  of  elec- 
tions. Id. 


ELECTBICAL^USES    AND  AP- 
PLIANCES. 

To  Inflict  Death  Penalty,  see  Cbiminai.  Law, 
39 

Warning  Servant  as  to,  see  Master  and  Ser- 
vant, 25. 

Judicial  Notice  of.  see  Evidencb,  41,  42. 

For  Injury  to  Traveler  on  Highway  by  Elec- 
tric Wire,  see  HiaHWAYS,    141;  Tblb- 

PH0N£S,  7. 

1.  In  the  present  state  of  electrical  science  a 
telephone  company  cannot  maintain  a  bill  for 
an  injunction  against  the  operation  of  an  elec- 
tric railway,  to  prevent  damages  incidentally 
sustained  by  the  escape  of  electricity  from  its 
rails.  Cumberland  Tdeph.  d  TeUfu  Co.  v. 
UniUd  EUetrie  B.  Co.  (C.  0.  M.  D.  Teim.) 

18:  644 
2.  A  telephone  company  which  has  obtained  a 
franchise  to  use  a  street,  upon  the  express  con- 
dition that  it  shall  not  obstruct  or  interfere 
with  the  enjoyment  of  the  franchises  of  a 
street-railway  company,  cannot  have  an  injunc- 
tion against  the  use  of  the  single-trollev  pro- 
pulsion by  the  street-car  company,  althonsh 
the  electncity  hereby  discharged  into  the 
ground  interferes  with  the  operation  of  the 
telephone  line,  where  this  could  be  avoided 
only  by  a  complete  change  of  the  street-rail- 
way system  and  the  use  of  motors  which  are 
more  expensive,  more  dangerous,  and  less 
useful  and  efficient  Bvdion  River  Tele^.  Co. 
V.  Watervliet  Tump.  A  B.  Co.  186  N.  Y.  898. 

17:  674 
8.  Interference  with  the  ground  circuit  of 
a  telephone  system  by  the  subsequent  introduc- 
tion of  the  "single- trolley  system"  of  electric- 
street  railways,  of  which  the  ground  also  is  a 
constituent  part,  interferes  with  no  vested 
right  of  the  telephone  company,  and  gives  it  no 
right  of  action.  Cincinnati  Inclined  Plane  R, 
Co.  V.  CUy  A  8.  Teleg.  Aew.  48  Ohio  St.  890. 

18:  584 

4.  Disturbance  of  a  telephone  system  pre- 
viously estixblished,  the  poles  and  wires  of 
which  are  upon  the  streets,  by  the  introduc- 
tion of  electro-motive  power  upon  a  street 
railway,  entitles  the  telephone  company  to  no 
remedy  except  to  readjust  its  methods  to  meet 
tiie  new  conditions.  Id. 
Dani^er  from  wires* 

See  iJso  Highways,  141;  Telephones,  7. 

5.  The  failure  of  an  electric  lighting  com- 
pany to  have  the  "splices"  on  its  wires  per- 
fectly insulated,  as  required  by  a  city  ordinance, 
constitutes  negligence.  Clements  y,  Louisiana 
BUeinc-Light  Co.  44  La.  Ann.  692,      16:  48 

6.  A  person  going  on  a  roof  to  repair  it, 
where  an  electric-light  wire  Is  stretched  at 
spch  a  height  that  the  chances  are  that  he  will 
come  in  contact  with  it  by  going  under  it  or 
by  stepping  over  it,  is  not  negligent  in  attempt- 
See  Index  lo  Notes  Precedin|^. 


ing  to  pass  in  either  manner,  if  he  exercises  all 
necessary  and  prudent  care  in  proportion  to 
the  danger.  Id. 

7.  A  person  whose  occupation  brings  him  in 
proximity  to  the  wires  of  an  electric  -lighting 
company  has  a  right  to  believe  that  the  wires 
have  been  insulated  as  required  by  an  ordi- 
nance. Id. 

8.  An  ordinance  prohibiting  the  suspension 
of  electric  wires  over  or  upon  the  roofs  of 
buildings  is  within  the  legitimate  police  powers 
of  a  city,  where  such  suspension  of  these  wires 
is  extremely  dangerous,  both  as  being  liable  to 
originate  fires  and  as  obstructing  the  extinguish- 
ment of  fires  otherwise  originated.  Electric 
Impro>D.  Co.  V.  San  Francisco  {fj.  C.N.  D.  Cal.) 
45  Fed.  Rep.  598,  18:  181 

9.  Public  officers  may  be  authorized  by  or- 
dinance to  remove  dangerous  electric  wires 
suspended  over  or  upon  the  roof  bf  buildings, 
where  the  owners  fail  to  do  so  after  notice  to 
remove  them.  Id. 

10.  An  electric-light  company  which  has 
put  up  poles  and  wires  in  streets,  under  con- 
tract with  a  municipal  corporation,  and  con- 
veysiso  low  a  current  of  electricity  for  lights 
that  the  wires  can  be  safely  handled  even  when 
charged,  may  have  an  injunction  against  an- 
other company  which,  under  a  subsequent  con- 
tract, erects  poles  and  wires  carrying  a  danger- 
ous current  so  near  the  former  as  to  interfere 
with  their  safe  use.  Rutland  Electric  Light 
Co.  V.  Marble  City  Electric^  Light  Co.  65  Vt 
877,  80:  881 


ELECTRIC  LIGHTS. 

Conflicting  Bights  of  Companies,  see  EiiSO- 

TRIOAL  USKS  and  APPLIANOKS,  10. 

Ab  Additional  Servitude,  see  Eminent  Do- 
main, 185-188. 
Lien  on  Poles  of,  see  Liens,  67. 
Municipal  License  for,  see  Municipal  Cor- 

POKATJONS,  6. 

Municipal  Power  to  Provide,  see  Municipal 

Corporations,  1 1 4-122. 
Title  of  Statutes  as  to,  see  Statutes,  65. 
Tax  on  Company,  see  Taxes,  77,  78. 

1.  A  municipality  is  not  prevented  from 
contracting  with  a  private  individual,  as  well 
as  with  a  corporation,  for  lighting  its  streets 
with  electricity,  bv  reason  of  a  statute  which 
authorizes  the  formation  of  electric- light 
companies  and  empowers  municipal  authori- 
ties to  deal  with  them.  Citizem  Electric 
Light  A  P.  Co.  V.  Sands,  95  Mich.  551, 

80:  411 
Exclaaiveness  of  franchise. 

2.  An  electric-light  company  permitting  it- 
self to  be  controlled  bv  a  gas  company,  to  the 
detriment  of  the  public,  in  the  matter  of  elec- 
tric lights,  has  no  standing  in  equity  to  enjoin 
another  electric-light  company  from  operating 
in  its  territory.  Bcranton  Electric  Light  &  H. 
C</s  Appeal  122  Pa.  154,  1:  886 

8.  The  Pennsylvania  Corporation  Act  of 
April  29,  1874,  in  so  far  as  it  purports  to  con- 
fer exclusive  privileges  within  the  district  or 
locality  covered  by  a  charter  for  the  supply 
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of  water,  lijo^ht,  or  heat,  does  not  apply  to 
electric-light  companies.  Id. 

4.  A  statute  forbidding  any  other  electric- 
light  company  to  '4ay  or  erect  wires"  for  the 
Surpose  of  carrying  on  its  business,  over  or  un- 
er  any  street,  without  consent  of  the  author- 
ities in  any  city  or  town  in  which  a  company 
is  already  engaged  in  furnishing  electric  light, 
impliedly  forbids  the  maintenance  or  use,  as 
well  as  the  laying  or  erection,  of  such  wires  in 
streets;  and  the  prohibition  extends  to  wires  in 
a  street  which  were  lawfully  laid  by  a  prede- 
cessor of  the  company,  and  to  those  laid  by  a 
company  and  sold  to  its  customers,  as  well  as 
to  those  which  were  laid  and  owned  by  the 
customers  themselves,  where  these  are  mere 
devices  to  evade  the  statute,  and  the  wires  out- 
side of  the  street  lines  are  owned  by  the  com- 
pany. Attorney- General,  Qcu  <AE.  L.  Comrs. 
V.  Walioorth  Idght  <&  P.  Go.  157  Mass.  88» 

16:  898 
Use  of  poles. 

6.  A  resolution  giving  the  owner  of  an 
electric-light  plant,  who  has  a  contract  to  light 
the  streets,  the  right  to  use,  so  far  as  necessary 
for  his  wires,  the  poles  of  an  electric-^ght 
company  which  is  already  using  them  for  such 
wires,  on  paying  part  of  the  cost  of  the  poles, 
is  unreasonable  and  invalid,  where  no  limit  of 
the  use  is  prescribed  and  no  regulation  of  the 
manner  of  the  joint  use,  such  as  will  prevent 
danger  to  lives  and  property.  Citizens  mectne- 
Light  d  P.  Oo,  v.  Sanda^  95  Mich.  551, 

80:  411 
Location  of  poles* 

6.  Where  the  provisions  of  a  statute  per. 
mitting  the  erection  of  telegraph  poles  along 
and  upon  the  public  highways,  and  directing 
the  proper  authorities  to  designate  ttie  places 
where  the  poles  may  be  located,  are  by  an- 
other statute  made  to  apply,  *'so  far  as  appli- 
cable," to  electric-light  companies,  the  statute, 
although  requiring  an  imperative  construction 
as  to  the  duty  of  the  authorities  to  designate 
places  for  the  poles  in  the  case  of  telegraph 
companies,  should  not  receive  such  construc- 
tion when  applied  to  electric-light  companies, 
since  the  latter  are  of  local  interest  merely, 
while  in  the  former  case  a  refusal  on  the  part 
of  the  authorities  mijjht  defeat  the  business 
of  the  company  in  a  large  tract  of  territory. 
Suburban  Light  A  P,  Oo.  v.  Boston,  153 
Mass.  200,  10:  497 


ELECTRIC  RAILWAYS. 

Injury  to  Passengers  on,  see  Cabriers,  66, 75. 

Rights  in  Streets,  see  Street  Railwats,  8. 
19-24. 

Operation  of,  sec  Street  Railways,  82,  84. 

Subordination  of  Telephone  to,  see  Tele- 
phones, 6. 


ELEVATED  RAILROADS. 

Right  to  Recover  for  Trespass  by,  see  Action 

OR  Suit,  8. 
Negligence  in  Respect  to  Approaches,   see 

Carriers,  161,  174. 

See  Index  to  Notes  Precedlnfif • 


Damages  in  Condemnation  for,  see  Dam agbs, 
186,  195-203. 

Consequential  Damages  by,  to  Abuttlne  Own- 
ers, see  Eminent  Domain,  111,  121. 

1.  An  elevated-railroad  viaduct  to  run  through 
the  center  of  the  blocks  and  across  the  streets 
in  the  city  of  New  York  is  not  authorized  by 
the  General  Railroad  Ad  of  1850;  and  such  a 
structure  is  expressly  prohibited  by  the  New 
York  Act  of  1860.  which  forbids  the  building 
of  any  raUroad  "in,  around,  or  along  any  of 
the  streets  or  avenues  of  the  city.  £e  People's 
Bapid  Trdmit  Co.  125  N.  Y.  93,  10:  788 
2.  A  statutory  prohibition  against  an  ele- 
vated railroad  in  a  city  street,  except  under 
special  charter  of  the  Legislature,  applies  to  a 
portion  of  an  electric  railroad  elevated  20  feet 
above  the  Surface  of  the  street,  built  with 
vertical  pillars  or  columns  on  which  rest  lon- 
gitudinal girders,  with  transverse  girders  or 
cross-beams,  all  built  of  iron  or  steel,  although 
the  elevation  is  only  for  the  purpose  of  over- 
coming engineering  difficulties,  and  is  neces- 
sary to  permit  an  extension  of  the  road  to  the 
centre  of  the  city.  Koch  v.  North  Ave.  R.  Oo. 
75  Md.  222,  16:  877 


ELEVATORS. 


Due  Process  as  to  Regulation  of  Rates,  see 
Constitutional  Law,  175. 

As  Additional  Servitude  on  Wharf,  see  Emi- 
nent Domain.  127. 

Fixtures  to,  see  Fixtitres,  82. 

Instructing  Servant  as  to,  see  Master  and 
Servant,  84,  85. 

Negligence  of  Fellow  Servants  as  to,  see  Mas- 
tisr  and  Servant,  188. 

Negligence  in  Guarding,  see  Neqligenoe,  27, 
28,  39-48,  90. 

On  Wharf,  see  Wharves,  6-8. 

1.  The  words  "actual  cost,"  in  N.  Y.  Act 
1888,  chap.  581,  §  1,  tixmg  a  maximum  charge 
for  elevating  grain,  which  occur  in  the  clause 
providing  that  for  trimming  and  shovelinp^  the 
grain  to  the  leg  of  the  elevator  vessels  shall  be 
charged  only  the  actual  cost,  are  intended  to 
confine  the  charge  for  such  service  solely  to  the 
cost  of  outside  labor  required,  and  prohibit  the 
making  of  any  charge  for  machinery  belonging 
to  the  elevator  above  the  sum  specified  by  the 
Act  as  chargeable  for  the  use  of  the  latter. 
People  V.  Budd,  117  N.  Y.  1,  6:  669 
For  passeng^ers. 

2.  The  rule  as  to  the  degree  of  care  re- 
quired, and  as  to  the  onus  of  proof,  in  case  of 
iniury  from  giving  away  of  machinery,  appli- 
cable between  a  common  carrier  of  passengers 
and  his  passengers,  is  applicable  as  between 
the  owner  and  manager  of  a  passenjrer  elevator 
and  the  passengers  in  it.  Ooodseli  v.  Taylor 
41  Minn.  207,  4:  678;  TreadweU  v.  WhUtier, 
80  Cal.  574,  5:  498 

8.  A  proprietor  of  an  elevator  for  carrying 
passengers  is  liable  for  all  defects  in  the  elevar 
tor  which  can  be  seen  at  the  time  of  constiuc- 
tion,  as  well  as  for  such  as  may  afterwards  ex- 
ist and  be  discovered  on  investigation.  Tredd- 
I  well  V.  Whittier,  80  Cal.  574,  6:  498 
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4.  The  proprietor  of  an  elevator  for  carry- 
iDg  passengera  is  bound  to  use  all  reasonable 
means  and  efforts  to  furnish  good  and  well- 
constructed  machinery  adapted  to  the  purpose 
of  its  use,  and  all  reasonable  means  and  efforts 
to  furnish  or  provide  it  of  good  material  which 
has  been  found  to  be  the  safest  in  practical  use. 

Id. 

5.  The  proprietor  of  an  elevator  for  ciirry- 
ing  passengers  is  not  liable  for  an  injury 
caused  by  a  defect  or  flaw  in  the  piston-ro& 
of  the  elevator  apparatus,  which  was  not  dis- 
coverable on  a  reasonable  and  careful  exam- 
ination, according  to  the  best-known  test 
reasonably  practicable.  Id, 


EMBANKMENT. 


In  Street  as  Injury  to  Abutting  Owners,  see 
Eminsnt  Domain,  116-119. 


EMBEZZLEMENT. 

Liability  for  Lending  to  an  Embezzler,  see 

Action  or  Suit,  6. 
Assumpsit  for  Money  Embezzled,  see  Absukf- 

SIT,  13. 
By  Attornev,  see  Attorneys,  25. 
As  Forfeiture  of  Wages,  see  Contracts,  268. 
Damages  for,  see  Damaqes,  39. 
Who  must  Bear  Loss  by,  see  Pbincifal  and 

Agent,  18. 

1.  The  intention  of  a  state  treasurer  to  re- 
tain the  Interest  received  from  the  deposits 
of  public  moneys  will  not  make  such  deposits 
an  embezzlement,  when  they  were  made  in  his 
official  capadty,  for  the  benefit  of  the  state,  in 
due  course  of  business.  State  v.  McFetridge 
84  Wis.  478,  20:  288 

2.  The  crime  of  embezzlement  is  not 
changed  to  larceny  in  the  case  of  a  clerk  who 
appropriates  money  received  from  a  customer, 
by  the  mere  fact  that  he  temporarily  deposited 
it  in  the  cash  drawer,  where  he  did  so  without 
registering  it  and  with  intent  to  keep  the 
money  for  himself,  and  soon  after  took  the 
money  out  again.  Com,  v.  Ryan,  155  Mass. 
523,  16:  817 

8.  It  is  no  defense  for  embezzlement  by  a 
clerk  that  the  monev  embezzled  was  received 
by  him  on  a  feigned  purchase  by  one  to  whom 
the  money  was  given  by  the  employer  for  that 
purpose.  Id' 

4.  A  prosecution  for  embezzlement,  by  an 
attorney,  of  funds  in  his  hands,  on  which  he 
not  onlv  claims  a  lien,  but  also  claims  a  balance 
in  addition,  cannot  be  maintained  under  a 
verdict  against  him  for  a  portion  of  the  money, 
pending  an  appeal  tlierefrom.  Van  Etten  v. 
State^  24  Neb.  734,  1:  669 


EMBLEMENTS. 


Bffect  on  Contract  to  Raise  Crop,  of  Unex- 
pected Frosts,  see  Contracts,  282. 

For  Cotenancy  in  Crops,  see  Cotenancy,  6-8. 

Damages  for  Injuring  Crops,  see  Damagbs, 
154,  155. 

Damages  for  Crops  on  Property  Condemned, 
see  Damages,  169, 170. 

Bee  Indez  to  Ncytea  Preceding* 


Right  to  Crops  in  Ejectment,  see  Ejeotment, 
10,  11. 

Right  to  Crops  on  Condemnation,  see  Emi- 
nent Domain,  88. 

Husband's  Right  in  Crops,  see  Husband  and 
Wife,  70.  78. 

Tenant's  Right  to  Crops,  see  Landlord  and 
Tenant,  61-64. 

Mortgage  on  Crops,  see  Mortgage,  117. 

1.  A  growing  cr6p,the  annual  result  of  agricul- 
tural labor,  sown  by  a  husband  on  his  land 
pending  a  suit  for  divorce  and  alimony  brought 
by  his  wife,  passes  bj  a  decree  which  gives  the 
land  to  the  wife  as  ahmonv,  although  such  crop 
is  not.  in  terms,  described  or  referred  to  in  the 
decree.    Herron  v.  Eoimm,  4tl  Ohio  St  544, 

9:  667 
Effect  of  foreclosure. 

2.  One  who  buys  a  fully  matured  crop  stand- 
ing on  mortgaged  premises  from  the  mort* 
gagor  before  commencement  of  foreclosure 
proceedings,  although  after  default  on  the 
mortgage,  obtains  a  good  title  as  against  the 
receiver  on  foreclosure.  CaldtoeU  v.  Alsop 
48  Kan.  571,  17:  788 

3.  Nursery  trees  and  bushes  raised  for  sale  on 
mortgaged  premises  cannot  be  taken  away, 
after  title  by  foreclcsure  sale  has  been  perfect- 
ed, by  one  who  purchased  them  at  a  sale  on 
execution  issued  upon  a  iustice's  judgment, 
although  he  might  have  taken  them  away  be- 
fore foreclosure,  without  liability  to  the  mort- 
gagee. Batterman  v.  Albright,  122  N.  Y.  484, 

11:  800 

4.  A  standing  crop  which  is  fully  matured'  at 
the  time  of  a  sale  in  foreclosure  of  a  mortgage 
on  the  land  belongs  to  the  tenant  growing  it, 
as  against  the  purchaser  at  the  sale.  Richards 
V.  Knight,  78  Iowa,  69,  4:  468 

5.  A  crop  of  wheat  sown  after  judgment 
in  foreclosure,  by  a  tenant  who  rented  the 
land  pending  suit  to  foreclose,  and  which 
is  not  ready  to  harvest  until  after  foreclosure 
sale  and  sheriff's  deed,  belongs  to  the  pur- 
chaser at  such  sale  as  against  the  tenant. 
Goodwin  v.  Smith,  49  Kan.  851,  17:  284 
On  death  of  life  tenant. 

6.  Where  the  lessee  of  a  tenant  for  life  has 
growing  crops  unharvested  at  the  time  of  the 
latter's  death,  he  is  entitled  to  them.  Brad- 
ley V.  Bailey,  56  Conn.  874,  1:  427 

7.  If  a  tenant  for  life  dies  before  the  harvest 
of  crops  sown  during  his  life,  they  belong  to 
his  executor,  although  at  the  time  of  sowing 
the  crops  the  tenant  did  not  believe'  that  be 
should  live  until  harvest.  Id, 

8.  The  riglit  of  an  executor  of  a  tenant  for 
life  to  crops  maturing  after  the  letter's  deatu 
does  not  depend  upon  the  manner  in  which  the 
crops  were  sown;  the  fact  of  hurried  and  im- 
perfect sowing  may  be  pertinent  only  on  the 
question  whether  he  was  in  reality  sowing 
crops  or  only  pretending  to  do  so.  Id, 
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d.  Right  Acquired, 
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II.  Procedure. 

a.  In  OenerdL 

b.  Petition, 

c.  I'Hal, 

m.  Right  and  Remedies  of  Owners. 

a.  In  General. 

b.  WJvat  Constitutes  a  Taking. 

c.  Bight  to  Compensation. 

d.  Payment  or  Security. 

e.  Consequential  Injuries. 

IV.  Additional  Servitude. 

a.  In  General;  On  Railroad  Way. 

b.  On  Highway. 

Appeal  in  Case  of,  see  Appeal  and  Error, 
14.  15. 

Withholding  Mandate  to  Allow  Condemna- 
tion, see  Appeal  and  Error,  878,  874. 

Interference  with,  as  Affecting  Interstate 
Commerce,  see  Cokmercig,  21. 

Self-Executing  Constitutional  Provisions  as 
to,  see  Constitutional  Law,  16. 

Equal  Privileges  and  Immunities  as  to,  see 
Constitutional  Law,  109. 

Due  Process  in,  see  Constitutional  Law, 
161. 

Right  of  Foreign  Corporation  to  Exercise, 
see  Corporations,  81*5. 

Costs  in,  see  Costs  and  Fees,  8. 

Damages  in  Case  of,  see  Damages,  III.  1. 

Ejectment  for  Property  Condemned,  see 
Ejectment,  8. 

Estoppel  as  to  Condemnation,  see  Estoppel, 
69. 

Interest  on  Award,  see  Interest,  26-28. 

Effect  of  Judgment  in,  see  Judgment,  71,  77. 

Condemnation  as  Affecting  Rent,  see  Land- 
lord AND  Tenant,  88. 

For  Local  Assessment  as  Exercise  of,  see 
PuBLio  Improvements,  11. 

Special  SUitute  as  to,  see  Statutes,  121. 

Effect  of  Condemnation  by  Railroad  on  Ripa^ 
rian  Rights,  see  Waters,  62,  68,  66. 


I.  Right  to  Take  Property. 
a.  In  General;  Who  may  Exercise. 

1.  The  taking  of  money  by  a  private  cor- 
poration createa  to  administer  a  public  chari- 
ty is  not  a  taking  of  property  for  a  public  use 
which  may  be  authorized  under  the  power  of 
eminent  domain.  Ca/ry  Library  v.  Bliss,  151 
Mass.  864,  7:  766 

2.  The  taking  of  property  which  is  held 
by  one  person  for  a  public  use  by  another 
person,  to  be  held  in  the  .same  manner  for 
precisely  the  same  public  use,  is  not  a  matter 
of  such  public  necessity  that  it  can  be  author- 
ized by  the  Legislature  under  the  power  of 
eminent  domain.  Id. 

3.  A  judgment  in  ejectment  against  a  body 
Having  the  power  of  eminent  domain  is  not  a 
bar  to  the  exercise  by  such  body  of  such 
power  as  to  the  land  recovered  in  the  action 
of  eiectment.  Jacksonville,  T.  &K.  W.  R.  Co. 
V.  Adams,  28Fla.  681,  14:  688 

4.  Where  a  body  possessing  the  power  of 
eminent  domain  has  entered  upon  land  with- 
out leave  of  the  owner  and  without  complying 
with  the  law  regulating  the  exercise  of  such 
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power,  it  may  condemn  the  property  entered 
upon,  and  thereby  secure  the  right  to  the  legal 
possession  and  enjoyment  thereof;  and  Uiis, 
whether  it  has  or  has  not  been  ousted  from  its 
former  or  illegal  possession.  Id. 

5.  The  owners  of  land  taken  under  the  pro- 
visions of  Mass.  Acts  1884,  chap.  290,  author- 
izing the  taking  of  certain  lands  for  the  use 
of  the  Commonwealth,  are  not,  by  filing  a  pe- 
tition for  damages  for  such  taking,  as  pre- 
scribed by  such  Act,  estopped  from  institut- 
ing proceedings  to  dispute  the  validity  of  the 
taking  and  test  the  constitutionality  of  the 
Act,  at  least  if  they  have  not  voluntarily  pro- 
ceeded to  judgment  upon  their  petition. 
Moore  v.  Sanfyrd,  151  Mass.  285,         7:  161 

6.  The  Legislature  may  delegate  to  an  officer 
or  coiporation  the  right  to  determine  the  ne- 
cessity  of  the  exercise  of  the  power  of  eminent 
domain.    State^  Baltzell,  y.  Stewart,  74  Wis. 
620,  6:  894 

7.  The  discretion  of  a  railroad  company  as 
to  the  location  of  side  tracks  which  are  neces- 
tary  for  its  business  will  not  be  overruled  by 
the  courts,  unless  there  is  a  very  clear  abuse  of 
it.  St.  Louis,  I.  M.  dfS.B.  Co.  v.  Petty,  57 
Ark.  859,  80:  484 

8.  The  power  of  eminent  domain  to  obtain 
land  for  side  tracks  of  a  railroad  company  is 
not  exhausted  by  one  exercise  thereof.       Id. 

9.  A  corporation  operating  a  street  railway 
for  the  benefit  of  the  local  public  cannot  con- 
demn lands  for  a  right  of  way,  under  a  statute 
of  Oregon  authorlzinjB^  condemnation  of  right 
of  way  by  a  corporation  organized  for  the  con- 
struction of  "anv  railway,  as  it  is  evident  from 
the  provisions  of  such  statute  that  it  intended 
to  confer  the  right  of  eminent  domain  on  such 
railways  only  as  are  highways  for  the  carriage 
of  passengers  and  freight.  Thomson-Houston 
Electric  Co.  y.  Bimon,  20  Or.  60,        10:  861 

10.  A  third  party  not  interested  in  lands 
taken  for  a  right  of  way  by  a  railroad  company 
cannot  object  that  the  company  has  no  power 
under  its  charter  to  acquire  the  specific  lands 
for  railway  purposes.  Kettle  Mioer  R.  Co.  v. 
Eastern  R.  Co.  41  Minn.  461,  6:111 

b.  For  Wliat  Purpose. 

11.  Whether  th^  use  for  which  property  is 
sought  to  be  taken  under  the  exercise  of  emi- 
nent domain  is  public  or  private  is  a  judicial 
question,  subject  to  review  by  the  appellate 
court.  Pittsburg,  W.  dk  K.  R  Co.  y.  Benwood 
Iron  Works,  31  W.  Va.  710,  8:  680 

12.  Although  the  determination  of  the  Leg- 
islature is  not  conclusive  that  a  purpose  for 
which  it  directs  property  to  betaken  is  a  pub- 
lic use,  yet  it  is  conclusive,  if  the  use  is  pub- 
lic, that  a  necessity  exists  which  requires  the 
property  to  be  taken.  Moore  v.  Sanford,  151 
Mass.  285,  7:  161 
Cemetery. 

18.  The  power  of  eminent  domnin  cannot  be 
given  to  a  corporation  formed  for  the  pur- 
pose of  establishing  a  rural  cemetery  and  pro- 
viding for  its  care  and  maintenance,  where  the 
land  IS  to  be  under  its  absolute  control,  and 
it  may  sell  lots,  at  whatever  price  may  be 
agreed  on,  to  private  individuals  for  burial 
purposes,  or  for  any  other  purposes,  if  in  its 
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judgment  the  land  Is  not  needed  for  burial 
purposes.  Portage  Twp,  Bd.  of  Health  ▼. 
Van  Hoesen,  87  Mich.  583,  14:  114 

Reclamatioii  of  flats. 

14.  The  reclamation  of  flats  situated  upon 
Boston  Harbor  and  substantially  useless  in 
their  original  condition,  for  the  avowed  pur- 
pose of  improving  the  harbor  and  of  providing 
better  and  more  complete  accommodations 
for  the  railroad  and  commercial  interests  of 
the  city  of  Boston,  by  filling  such  flats  with 
solid  earth,  is  a  matter  of  such  public  benefit 
that  the  flats  may  be  taken  by  the  Common- 
wealth for  such  purpose,  under  the  power  of 
eminent  domain,  notwithstanding  a  possible 
pecuniary  benefit  to. the  Commonwealth  may 
be  contemplated  by  the  sale  of  the  flats  when 
filled.  Hence  Mass.  Acts  1884,  chap.  290. 
which  provides  for  such  taking,  is  not  uncon- 
stitutional as  authorizing  the  taking  of  land 
for  a  use  not  public.  Moore  "9.  Sanford,  151 
Mass.  285,  7:  151 

Harbor. 

15.  Although  the  presumption  is  that  the 
establishment  of  harbor  lines  is  for  a  public 
use  in  the  interest  of  navigation,  yet  if  the 
record  shows  that  their  purpose  was  to  prevent 
a  new  bridge  from  being  marred  by  the  erec- 
tion of  structures  on  either  side  of  and  connect- 
ed with  it,  the  proceedings  to  take  property 
tbeiefor  will  be  held  void.  FariH  Steel  Co. 
T.  Bridgeport,  60  Conn.  278,  18:  690 

nowa^e. 

10.  A  statute  authorizing  lands  to  be  flowed 
by  raising  a  pond  for  the  culture  of  useful 
'fishes  is  not  unconstitutional  on  the  ground 
that  the  land  is  taken  for  mere  private  use, 
although  the  object  of  the  owner  of  the  pond 
is  merdy  to  secure  his  own  pleasure  and  profit. 
Turner  y.  yye,  154  Mass.  579,  14:  487 

Carrying  water. 

17.  Condemnation  of  land  for  a  pipe-line 
by  a  water-supply  company  formed  under  gen- 
eral la'wB,  to  convey  water  to  a  city,  cannot  be 
had,  where  it  is  not  shown  that  the  company 
has  a  legal  rieht  to  enter  upon  or  condemn 
land  in  such  city,  or  has  already  acquired  the 
right  to  construct  or  maintain  any  waterworks 
therein,  or  to  sell  or  dispose  of  water  to  its  in- 
habitants, since  the  public  use  which  will  jus- 
tify condemnation  depends  upon  the  dispoBi- 
tion  of  the  water  after  it  readies  thecitv.  Wis- 
cenein  Water  Oo,  v.  Winam,  85  Wis.  3'6, 

20:  668 

18.  n^e  right  of  way  to  carry  water  to  op- 
erate an  electric-light  plant  may  be  taken  by 
eminent  domain  under  the  Colorado  Constitu- 
tion, which  allows  coqdemnation,  among  other 
things,  for  "  fiumes  or  ditches ...  for  agri- 
cultural, milling,  domestic,  or  sanitary  pur- 
poses," and  expressly  gives  a  right  of  way 
acrosp  public,  private,  and  corporate  lands  for 
ditches,  canals,  and  flumes  "  for  mining  and 
manufacturing  purposes."  Bdl  v.  L'lmborn 
18  Colo.  846,  80:  841 
Uses  of  wafer. 

19. The  use  of  water  for  running  small  motors 
for  light  manufacturing  is  not  a  public  use  for 
which  the  water  can  be  taken  to  the  detriment 
of  millowners  on  a  stream  which  is  the  source 
of  a  water  supply,  even  when  the  main  which  i 
supplies  the  water  would  furnish,  when  not  re- 1 
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quired  for  fire  purposes,  more  than  was  neces- 
sary for  other  public  uses.  Re  Barre  Water  Oo. 
63  Vt.  27,  9:  196 

20.  The  fact  that  water  from  the  main  of  a 
water  supply,  by  reason  of  the  high  pressure 
in  the  pipes,  would  be  worth  much  more  for 
running  motors  than  for  supplying  power  in 
dams  on  the  stream  from  which  the  water  sup- 
ply is  taken,  gives  no  ri^ht  to  use  it  for  run- 
ning such  motors  for  private  use  without  con- 
Sent  of  the  owners  of  such  dam.  Id, 
Private  roads. 

21.  The  condemnation  of  land  for  a  private 
way  cannot  be  authorized  by  the  Legislature. 
Hence  the  Indiana  Act  of  March  9,  1889, 
which  attempts  to  do  so,  is  void.  Logan  v. 
SlogdaU,  123  Ind.  872,  8:  68 

22.  Condemnation  of  land  for  a  private 
road  to  be  laid  out  upon  the  application  of  a 
particular  individual,  and  paid  for  and  kept  in 
repair  by  him,  is  for  a  public  purpose  where 
the  road  is  in  fact  for  public  use  by  all  who 
desire  to  use  it.  Latah  County  v.  Peterson  (Id. ) 
2  Id.  1118,  16:  81 
Railroads. 

28.  As  far  as  the  public  is  concerned,  when 
what  railroad  corporations  need  is  for  "public 
use,"  they  have  the  right  to  invoke  the  exercise 
of  eminent  domain;  but,  in  so  far  as  that  which 
concerns  them  as  to  their  private  interests,  their 
profitfi  and  gains,  are  concerned,  they  stand  as 
individuals,  or  merely  as  private  corporations, 
in  which  the  public  has  no  concern,  and  for 
such  private  purposes  cannot  call  into  exercise 
the  power  of  eminent  domain.  Pittsburg,  w . 
<fc  K.  R.  Co.  V.  Benwood  Iron  Works,  81  W. 
Va.  710,  8:  680 

24.  The  property  of  railroad  corporations,  so 
far  as  concerns  the  ownership  thereof,  and  the 
profit  or  )?ain  to  be  made  from  their  use,  is  to 
all  intents  and  purposes  private  property,  al- 
tiiough  applied  to  a  use  in  which  the  public 
have  an  interest.  Id. 
For  side  tracks. 

25.  Evidence  that  all  who  wish  to  avail  them 
selves  of  the  proposed  switch,  branch  road,  or 
lateral  work  can  do  so,  is  not  sufficient  to  show 
that  the  use  of  the  work  will  be  for  the  bene- 
fit of  the  public.  Id, 
But  s6e  next  case. 

26.  Whether  the  use  of  land  taken  by  a 
railway  company  under  a  power  of  eminent 
domain  is  public  or  private  depends  upon  the 
right  of  the  public  to  use  the  road  and  to  re- 
quire the  corporation  as  a  common  carrier  to 
transport  freight  or  passengers,  and  not  upon 
the  nniount  of  busineaa.  Mettle  River  R.  Oo. 
V.  Eastern  R.  Co.  41  Minn.  461,  6:  111 

27.  A  spur  track  from  the  line  of  a  railroad 
with  which  it  does  not  connect  except  at  one 
point,  running  to  mills  belonging  to  private 
concerns  and  operated  for  private  profit,  is  not 
for  a  public  use  which  will  authorize  the  con- 
demnation of  land  for  a  right  of  wav.  Kyle 
v.  Texnit  d  N.  0.  R,  Go.  (Tex.)  4;  876:  Pitts- 
burg,  W.  A  K.  R,  Co.  v.  Benwood  Iron  Works ^ 
31  W.  Va.  710,  8:  680 

28.  A  railroad  company  cannot  exercise  the 
right  of  eminent  domain  to  establish  a  side 
track  merely  for  the  purpose  of  a  private  ship- 
nincr  stilion  for  an  individual  shipper.  St. 
Louis,  1.  M.  &  8.  R  Co.  v.  Petty,  67  Ark.  3o9, 

80:  484 

29.  If  side  tracks  are  necessary  to  facilitate 
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and  hasten  the  business  offered  at  a  certain 
point  to  a  railroad  company,  the  fact  thai  they 
will  constitute  an  especial  advantaj^e  to  a  par- 
ticular aUipper  will  not  defeat  the  right  of  em- 
inent  domain  to  procure  the  right  of  way.  St. 
Louts,  LM.diS.B.  Co.Y.  Petty,  57  Ark.  859, 

20:  484 
80.  The  condemnation  of  a  right  of  way  for 
a  railroad  to  be  built  by  a  manufacturing  com- 
pany to  connect  its  manufacturing  establish- 
ment with  another  ^railroad  may  be  authorized 
by  statute  under  8.  0.  Const,  art.  1,  g  28,  de- 
claring that  private  property  shall  not  be  taken 
or  applied  "for  public  use,  or  for  the  use  of 
corporations,  or  for  private  use,"  without  con- 
sent of  the  owner  or  just  compensation,  but 
providing  that  laws  may  secure  to  persons  or 
corporations  a  right  of  way  for  works  of  inter- 
nal improvement  by  payment  of  just  compen- 
sation.   £k  parte  Baoot,  36  S.  C.  125, 

16:  586 

c.   Wfiat  may  he  Taken, 


81.  Permission  to  a  water  company  to  take 
water  from  a  pond  the  shores  of  which  have 
already  been  appropriated  to  public  use,  and 
also  to  take  and  hold  all  land  necessair  for 
raising,  holding,  and  purifying  it,  impliedly 
authorizes  the  taking  of  previously  appropn- 
ated  land  on  the  shore  of  the  pond  for  a  pump- 
ing station  and  filtering  gallery,  together  with  a 
right  of  way  thereto,  where  such  land  is  not 
indispensable  to  the  prior  appropriator,  while 
the  water  company  could  only  with  difficulty, 
if  at  all,  do  business  without  it.  Old  cdonv 
R,  Go.  V.  Framingham  Water  Co.  153  Mass. 
561,  18:  888 

32.  A  private  cemetery  belonging  to  a  re- 
ligious corporation  may  be  taken  in  condemna- 
tion proceedings  for  a  public  park,  under  N. 
Y.  Laws  1887,  chap.  820,  giving  power  to  con- 
demn "any  and  all  lands^*  within  a  district 
which  includes  the  cemetery.  Re  Kew  York 
Street  Opemng  db  I.  Bd.  138  N.  Y.  329, 

16:  180 
Railroad  property. 

33.  Where  one  railroad  company  has  acquired 
land  by  eminent  domain,  auuther  company  to 
which  the  land  Is  convenient,  but  not  neces- 
sary, cannot  acquire  the  land  in  the  absence  of 
statutory  nroyision.  Barre  B,  Co.  v.  MonU 
pelier  db  W.  R.  R.  Co.  61  Vt.  1,  4:  786 

34.  A  railroad  is  located  so  as  to  exclude  the 
appropriation  of  the  land  selected  by  another 
road,  when  a  definite  location  has  been  adopt- 
ed by  the  action  of  the  company  ;  but  the  act 
of  an  engineer  in  staking  out  the  line  is  not  a 
sufficient  location.  WiUiameport  d>  N.  B,  R, 
Co.  y.  Philadelphia  <fc  E.  R.  Co.  141  Pa.  407, 

18:  880 

35.  Side  tracks  built  on  private  property  for 
the  convenience  of  a  certain  large  branch  of 
a  company's  freight  business,  under  a  license 
which  the  owners  of  the  land  may  revoke  at 
pleasure,  which  are  used  incessantly  and  are 
of  great  importance  to  the  company,  are  to  be 
considered  the  same  as  the  main  track,  so  far 
CA  the  right  of  another  railroad  company  to 
cross  them  is  concerned.  Barre  R.  Co.  v.  j 
MorUpelier  <fc  W.  R.  R.  Co.  61  Vt.  1,    4:  786  i 

See  Index  to  Notes  Preoedinif • 


d.  Right  Acquired,' 

86. The  Legislature  may  constitutionally  pro- 
vide that  the  public  in  taking  land  for  high- 
ways may  take  the  buildings  absolutely,  or 
may  take  no  interest  whatever  in  them.  State^ 
Manglee,  v.  Hudson  County  Preehold&re  (N. 
J.  Sup.)  55  N.  J.  L.  (26  Vroom)  88,  17:  786- 

87.  A  grant  of  the  right  of  eminent  domain  to 
a  corporation  for  the  purpose  of  constructing 
a  public  highway  is  construed  strictly,  and  us 
merely  giving  it  a  power  to  acquire  such  an 
easement  in  the  land  taken  as  enables  it  fully 
to  accomplish  the  purposes  for  which  it  was 
created.  New  Jersey  Zinc  dk  Iron  Co.  v.  Morris 
Canal  <fe  Bkg.  Co.  (N.  J.  Ch.)  44  N.  J.  Eq. 
(17  Stew.)  308,  1:  188- 

88.  The  acquisition  by  a  railroad  or  canal 
company  of  an  easement  for  a  right  of  way 
over  the  land  of  a  riparian  owner,  along  or  on 
the  shore  of  his  land,  does  not  deprive  him  of 
his  right  to  improve  the  connection  of  his^ 
land  with  the  adjacent  tidewater.  Id. 

39.  A  coudemnation  of  lands  for  depot  and 
station  grounds  does  not  pass  the  fee  to  the 
railway  company.      Lyon  v.   McDonald^  78- 
Tex.  7,  9:  896 

40.  Permission  by  a  railroad  company  to  a 
lumber-dealer  to  use  depot  grounds  as  a  lum- 
ber-yard in  which  to  store  his  liunber  until  sold, 
and  to  use  the.  premises  as  a  place  of  business 
generally,  although  the  business  of  the  com- 
pany is  facilitated  thereby,  is  inconsistent  with 
the  easement  vested  in  the  company,  and  en- 
titles the  owner  of  the  fee  to  recover  from  such 
dealer  the  rental  value  of  the  premises.      Id. 

41.  The  taking  of  a  right  of  wav  by  a  rail- 
road  company  under  a  charter  which  provides- 
that  in  the  absence  of  a  contract  with  &e  land- 
owner, or  an  assessment  of  damages  for  the 
taking,  the  land  shall  be  presumed  to  have 
been  granted  to  the  company,  which  shall  have 
a  good  title  thereto  and  enjoy  the  same  as  long 
as  it  is  used  for  the  purposes  of  the  road,  and 
no  longer,  will,  in  the  absence  of  such  grantor 
assessment,  give  the  company  only  an  easement 
in  the  land,  and  the  owner  of  the  fee  may  use 
the  land  in  any  way  not  inconsistent  with  its- 
use  by  the  company.  £ast  Tennessee^  V.  dk  0.  R. 
Co.  V.  West,  »9  Tenn.  »93,  10:  866 

42.  A  judgment  in  a  proceeding  instituted 
under  authority  of  a  statute  giving  city  coun- 
cils the  power  to  extend  streets  over  railroad 
tracks  can  clothe  the  city  with  nothing  more 
than  an  easement  or  right  to  pass  over  the 
tracks.  No  right  to  the  fee  or  to  the  exclusive 
use  of  the  land  can  be  awarded.  Illinois  0. 
R.  Co.  V.  Chicago,  141  111.  586,  17:  680 

48.  Provision  for  the  acquirement  of  an  ease- 
ment only,  and  not  for  any  ownership  in  the 
fee,  is  made  by  an  ordinance  passed  under  au- 
thority of  a  statute  giving  city  councils  the 
power  to  extend  streets  over  "any  railroad 
track,  right  of  way,  or  land  of  any  railroad 
company/'  which  ordinance  provides  for  the 
extension  of  a  street  across  the  right  of  way, 
"and  for  the  condemnation  of  railroad  proper- 
ty "  for  tlie  purpose  thereof.  Id. 
As  to  third  parties. 

44.  A  railroad  company  which  has  complet- 
ed and  recorded  surveys  of  Its  route,  as  required^ 
by  the  Vermont  statute,  and  which  has  prop- 
erly proceeded  to  have  damages  assessed,  loses- 
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none  of  itf  rights  by  a  pnrchaae  from  the  owner 
by  another  company  of  the  land  in  «u!t,  pend- 
ing the  condemnation  proceedings.  Barrs  B, 
Co.  V.  MontpeHer  df  W.  B.  li.  Co,  61  Vt.  1. 

4:  786 
45.  Where  a  railroad  company  has  duly 
made  and  recorded  the  survey  of  its  proposed 
route  as  required  by  the  Vermont  laws,  a  prior 
unrecorded  agreement  of  which  it  has  no  no- 
tice, between  the  landowner  and  another  rail- 
road company,  to  convey  the  land  to  such  other 
comfjany,  will  not  prejudice  the  first  company, 
so  as  to  give  priority  to  a  deed  to  the  second 
company  made  subsequent  to  the  recording  of 
the  survey.  /rf- 


II.  Pboobdurb. 
a.  In  Oeneral, 

46.  The  existing  practice  as  to  condemna- 
tion proceedings  in  the  courts  of  a  State,  to 
which  a  federal  court  sitting  in  that  State  is  to 
conform  in  proceedings  to  acquire  land  for  the 
United  States,  is  the  practice  which  obtains  in 
like  suits  generally,  and  not  in  some  special 
and  accept^  class  of  cases, — ^such  as  in  the  con- 
demnation of  land  for  school  sites,  under  N. 
T.  Laws  1888,  chap.  191,  Be  Secretary  of  the 
Treattury  (€•  0.  8.  JD.  N.  Y.)45  Fed.  Rep.  896, 

11:  876 

47.  A  summons  in  eminent-domain  proceed- 
ings by  a  city,  which  states  that  the  "object  of 
the  petition  is  to  open  and  extend  Eleventh 
Street  from  Leverett  Street  to  Michigan  Ave- 
nue, where  not  already  opened  60  feet  wide, 
for  the  use  and  benefit  of  the  public  as  a  public 
street  and  highway/'  sufliciently  states  the  ob- 
ject of  the  petition,  as  required  by  the  Mich- 
igan Act  olT  1888  authorizing  such  proceedings 
by  cities.    Detroit  v.  Beecher,  75  Mich.  454, 

^  4:  818 

48.  Notice  to  mortgagees  is  not  necessary 
on  condemnation  of  land  in  possession  of  the 
mortgagor.  Ooodrieh  v.  AtMson  County 
Oomrs.  47  Kan.  355,  18:  113 

49.  Interests  in  several  pieces  of  land 
belonging  to  different  owners  may  be  con- 
demned by  one  proceeding,  under  the  N.  J. 
Act  1890,  p.  489.  State,  Duke,  v.  Central 
New  Jersey  Teleph.  Co.  (N.  J.  Sup.)  53  N.  J. 
L.  (24  Vroom)  341,  11:  664 
AppBala 

50.  The  fact  that  no  appeal  is  allowed  from 
the  decision  of  commissioners  as  to  the  neces- 
sity of  drainage  does  not  invalidate  an  Act 
providing  for  the  condemnation  of  lands  for 
drainage  purposes.  State,  BaltzeU,  v.  Stettart, 
74  Wis.  620.  6:  894 

New  trial* 

61.  A  new  trial  may  be  granted  in  favor  of 
one  and  not  of  the  other,  when  both  landlord 
and  tenant  are  parties  to  condemnation  pro- 
ceedings hi  which  their  rights  are  tried  together 
but  separate  verdicts  are  rendered.  Stubbings 
V.  Evanston,  186  HI.  87,  11:  889 

b.  Fstiticn, 

52.  A  petition  for  condemnation  proceedings 
by  a  city  to  take  land,  under  the  Michigan 
statute  of  1883,  is  sufliciently  verified  when 
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sworn  to  by  the  city  attorney  to  the  best  of  his 
knowledge  and  behef.  Detroit  v.  Beecher,  75 
Mich.  454,  4:  818 

63.  A  petition  to  condemn  private  property 
for  public  use  by  a  city,  which  is  signed  *'The 
City  of  Detroit,  by  William  S.  Sheeran,  City 
Attorney,"  sufliciently  complies  with  the 
Michigan  statute  requiring  such  a  petition  to 
be  signed  by  the  city  attorney  in  his  ofllcial 
capacity.  Id. 

.54.  A  petition  for  condemnation  proceedings 
for  improvements  oy  a  city,  which  states  tne 
object  of  the  improvement  to  be  the  opening 
"and  extending  of  Eleventh  Street  from  Lev- 
erett Street  to  Michigan  Avenue,  where  not  al- 
ready opened  60  feet  wide;  and  that  in  making 
and  maintaining  the  proposed  improvement  & 
perpetual  right  of  way  over  the  different  piecea 
or  parcels  of  private  property  hereinafter  de- 
scribed will  be  necessary;  and  that  such  right 
of  way  is  proposed  to  be  used  for  the  purpose 
of  a  public  street  and  highway,"— sufliciently 
states  in  a  * 'general  way"  the  nature  and  ex- 
tent of  the  use  of  the  land  to  be  Uiken,  under 
the  Michigan  Act  of  1888.  Id. 

55.  The  specific  mention  of  and  including 
in  the  same  petition  riparian  rights  in  respect 
to  other  lands  belonging  to  other  persons  does- 
not  affect  the  construction  of  the  petition  and 
proceedings  in  respect  to  the  land  in  question. 
Hanfwd  v.  St.  PatU  d  D.  R  Co.  43  Minn. 
110.  7:  788 

56.  A  map  filed  with  and  referred  to  in  a 
petition  to  condemn  lauds  for  a  telephone  line 
may  be  used  to  assist  in  the  description  of  the 
size  and  location  of  the  poles.  State,  Duke,  ▼. 
Central  New  Jersey  TtlepK  Co.  (N.  J.  Sup.) 
58  N.  J.  L.  (24  Yroom)  841,  1 1:  664 

c.  Trial. 

57.  In  Missouri,  condemnation  cases  in  the 
circuit  court  involve  the  exercise  of  judicial 
power.     Plum  v.  Kan^u  City,  101  Mo.  525, 

10:  871 

58.  In  condemnation  proceedings  to  take 
land  for  city  use.  under  the  Michigan  Act  of 
1883,  the  city  need  not  show  previous  efforts 
to  buy  the  land  or  induce  its  dedication. 
Detroit^.  Beecher,  75  Mich.  454,  4:  818 

59.  In  proceedings  by  a  city,  under  the 
Michigan  Act  of  18^3,  to  take  land  for  opening 
a  street,  it  is  not  improper  to  instruct  that  every 
part  of  the  public  is  interested  in  that  part  of 
the  city,  ana  that  any  thine  that  tends  to  beau- 
tify and  adorn  the  city  adds  to  the  value  and 
is  a  public  benefit.  Id. 

60.  In  condemnation  proceedings,  a  state- 
ment filed  by  the  attorneys  of  the  railroad 
company,  purporting  to  be  an  agreement  to 
change  the  plan  of  an  embankment,  should  be 
stiicken  from  the  files,  where  there  is  no  proof 
of  authority  to  such  attorneys  to  make  such 
stipulation.  Wi^sh,  J^.  L.  <fc  P.  B.  Co.  v. 
McDougall,  126  HI.  Ill,  1:  807 
Duty  of  Jary. 

61.  Mich.  Pub.  Acts  1888,  No.  124,  provid- 
ing for  the  taking  by  cities  of  private  property 
for  public  improvements,  and  making  it  the 
duty  of  the  jury  to  determine  "  the  necessity 
for  taking  such  private  property  for  the  use  or 
benefit  ol  the  public  for  proposed  improve- 
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men\A"  sufficiently  complies  with  the  coostitu- 
tioDal  requirement  that  the  jury  shall  ascer- 
tain the  necessity  for  using  such  property. 
Detroit  v.  Beeciuyr,  75  Micli.  454,  4:  bia 

6jJ.  The  Michigun  Act  of  1883  authorizing  the 
taking  of  private  property  for  public  use  by 
cities  is  not  invalid  as  not  requiring  the  Jury 
to  assess  the  local  benefits,  as,  under  the  stat- 
ute of  1887,  the  cost  may  be  raised  in  whole  or 
In  part  by  general  tax,  and  therefore  consider- 
ation of  local  beaelits  is  not  necessary.       IcU 

See  also  Evidence,  366-870. 

63.  An  award  of  commissioners  in  condem- 
nation proceedings  may  be  basttd  on  their  own 
view  of  the  property,  as  well  as  on  testimony. 
Be  Thompson,  127  N.  Y.  463,  14:  68 

Verdict. 

64.  A  verdict  for  damages  caused  by  the 
construction  of  a  railroad  and  a  subsequent 
change  therein  is  not  defective  because  it  finds 
«  gross  sum  to  be  paid,  instead  of  compensa- 
tion and  damage  separately,  and  does  not  de- 
scribe the  hind.  Wabash,  St.  L.  <fc  F.  B.  Co. 
V.  McDovgall,  126  111.  Ill,  1:  807 

Interpleader. 

65.  The  fact  that  a  minor  who  files  an 
interplea  in  proceedings  to  condemn  lands  for 
public  use,  claiming  the  compensation  to, be 
awarded,  offers  no  evidence  in  support  of  his 
plea,  will  not  Justify  its  dismissal  if  it  shows 
that  he  is  entitled  to  any  relief.  In  such  case 
the  court  must  take  the  necessary  action  to 
protect  the  minoi-'s  rlehts.  Hutc/iinson  v.  Mc- 
Laughlin, 15  Colo.  492,  11:  887 

66.  Undpr  eminent-domain  laws,  which  pro- 
vide for  the  fixing  of  the  damages  which 
accrue  to  all  persons  in  consequence  of  the  con- 
demnation of  land,  and  allow  interpleas  to  be 
filed,,  under  which  the  rights  of  the  parties 
interpleading  shall  be  fully  considered  and  de- 
termmed,  a  minor  who  has  given  a  deed  for 
land  sought  to  be  taken  may,  before  reaching 
his  majority,  interplead  in  condemnation  pro- 
ceedings, alleging  a  disaffirmance  of  his  con- 
veyance, and  have  bis  right  to  the  fund  settled 
therein.  Even  if  he  cannot  avoid  his  deed 
during  minority,  his  right  exists  to  enter  and, 
receive  the  rents  and  profits  until  his  ri^ht  to 
disaffirm  accrues;  and  his  interplea  will  be 
regarded  as  an  election  to  exercise  such  right, 
which  will  give  him  a  standing  before  the 
court.  Id. 


III.  Rights  and  Rembdibs  of  Owners. 
a.  In  Oeneral, 

67.  No  one  but  the  owners  can  raise  an  ob- 
jection that  their  private  property  is  taken  by 
the  state  without  fair  compensation.  Water- 
loo Woolen  Mfg,  Go.  v,  S/ianahun,  128  N.  Y. 
343,  14:  481 

68.  A  mortgagor  in  possession  is  to  be  re- 
garded as  the  owner  of  the  land  for  all  pur- 
poses of  establishing  and  opening  highways. 
Ooodnch  v.  Atchison  County,  47  Kan.  355. 

18:  118 
See  also  supra,  48;  infra,  89. 

69.  A  conveyance  of  a  right  of  way  across 
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an  infant's  lands  to  a  railroad  cotepany  is  not 
a  dedication  to  public  use  without  compensa- 
tion because  there  was  no  money  consideration, 
where  it  was  made  on  a  condition  subsequent 
that  a  depot,  station-house,  and  tank  should  be 
maintained  upon  the  land.  Loutsville,  N.  0. 
db  1\  B.  Co.  V.  Jordan,  69  Miss.  9:^9,  16:  851 

70.  Authority  given  to  a  resident  general 
guardian  of  an  infant  to  agree  with  a  railroad 
company  upon  the  amount  of  damages  for  tak- 
ing lands  of  the  infant,  or  to  release  the  claim 
or  right  to  damages,  does  not  require  any  con- 
demnation of  the  property  and  ascertainment 
of  'the  value  before  the  guardian  is  authorized 
to  make  such  agreement  or  release.  Id, 

b.  What  Constitutes  a  Taking. 

71.  A  mere  change  in  the  use  of  land  from 
agricultural  to  city  purposes  is  not  taking 
private  property  for  public  use.  Callen  v. 
Junction  City,  48  Ean.  627,  7:  786 

73.  Raising  the  grade  of  a  street  to  such  a 
height  that  the  earth  of  the  fill  shoes  over  up- 
on adjoining  premises  so  far  as  to  cover  up  a 
portion  of  the  owner's  dwelling  by  the  embank- 
ment, dosins  a  door  and  lower  windows,  con* 
stitutes  a  taking  of  the  property,  within  the 
meaning  of  the  constitutional  provision  re- 
quiring just  compensation  when  private  prop- 
erty is  taken  for  public  use.  vanderUp  t. 
Ghand  Bapids,  78  Mich.  522,  8:  )s47 

78.  A  city  is  liable  to  an  abutting  owner  for 
removing  the  lateral  support  to  his  land  by 
grading  a  street, — at  least  if  it  is  done  negli- 
gently, with  knowledge  that  his  land  is  liable 
to  slide,  even  if  there  is  no  constitutional  pro- 
vision against  "damaging,"  but  only  against 
''taking,  property  for  public  uses  without 
just  compensation.  Such  injury  to  his  prop- 
erty would  seem  to  constitute  a  "taking." 
Parke  v.  Seattle,  5  Wash.  1,  80:  68 

Of  easements  in  street. 
See  also  infra,  103,  119-123. 

74.  The  interest  of  an  adjoining  landowner 
in  a  highway  is  property,  within  the  meaning 
of  a  constitutional  provision  that  property  can- 
not be  taken  for  public  use  without  compen- 
sation ;  and  the  discontinuance  of  the  highway 
is  a  **taking"  of  such  property.  Fearsall  v. 
Eaton  County  Supers.  74  Mich.  558,    4:  198 

75.  Closing  the  street  between  the  land  of 
an  abutting  owner  and  the  nearest  intersecting 
street,  without  furnishing  another  convenient 
and  reasonable  outlet  in  that  direction,  or 
making  compensation  for  the  damages,  is 
taking  private  property  without  due  conipen- 
sation.  Gargan  v.  Louisville,  N.  A.  db  C.  B. 
Co.  89  Ky.  212,  6:  840 

76.  A  change  of  grade  by  erecting  a  via- 
duct the  surface  of  which  becomes  tl^e  surface 
of  the  street,  by  which  erection  the  light  and 
air  for  abutting  property  are  abridged  and  ac- 
cess therefrom  to  the  street  totally  cut  off,  is 
not  a  "taking"  of  private  property,  within  the 
meaning  of  a  constitutional  provision  as  to 
compensation,  where  the  viaduct  is  made  by 
municipal  authority  in  the  exercise  of  ita  power 
to  change  the  grade,  though  under  an  agree- 
ment by  wliich  railroad  companies  whose 
tracks  are  to  be  thus  abridged  are  to  contribute 
towards  the  expense.  Selden  v.  Jacksonville 
28  Fla.  558,  14:  870 
But  see  cases  following,  also  infra,  118-119. 
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T7.  Depriving  the  owner  of  a  lot  abutting 
on  a  public  street,  of,  or  materially  interfering 
with,  his  enjovraent  of  the  easement  in  the 
street,  to  its  ^11  width,  for  admission  of  light 
and  air  to  his  lot,  is  a  taking  of  his  property 
for  public  use,  within  the  Minnesota  Consti- 
tution, for  which  full  compensation  must  be 
made.  Adams  v.  Chicago^  B,  A  N,  R.  Go.  39 
Minn.  286,  1:  498;  Lamm  v.  Chicago,  St.  P. 
M.  dt  O.  R.  Co.  45  Minn.  71,  10:  868 

78.  The  construction  and  operation  of  a 
surface  railroad  along  and  upon  a  city  street, 
substantially  upon  the  same  grade  therewith, 
under  authority  from  the  Legislature  and  by 
permission  of  the  city,  is  not^a  taking  of  any 
property  of  an  abutting  landowner  who  has 
no  title  to  any  portion  of  the  street,  which 
will  entitle  him  to  compensation  either  for  in- 
terference with  any  of  his  easements  in  the 
street  or  for  consequential  damages  to  his  ad- 
joining property  necessarily  resulting  from  a 
reasonable  operation  of  the  road,  where  the 
use  of  the  street  is  not  exclusive  in  its  nature, 
and  the  passage  through  and  across  it  is  left 
free  and  unobstructed  for  the  public.  Foi}es 
V.  Borne,  W,  db  0.  B.  Co.  121  N.  Y.  506, 

8:  468 

79.  The  mere  depreciation  in  the  value  of 
the  lot  of  an  abutting  owner  who  does  not  own 
the  fee  of  the  street,  by  the  construction  of  a 
raDroad  in  the  street,  and  his  deprivation  of 
the  full  use  of  the  street,  but  without  any  in- 
vasion of  or  |)hy8ical  interference  with  his  lot  or 
any  obfltruction  of  his  access  thereto,  is  not  a 
taking  of  his  property,  within  the  meaning  of 
the  constitutional  provision  as  to  compensa- 
tion for  property  taken.  (/Brien  v.  Baltimore 
Belt  B.  Go.  74  Md.  868,  18:  186 

80.  Kan.  Comp.  liaws  1885,  chap.  28,  §  47, 
subd.  4,  authorizing  the  construction  ot  rail- 
roads in  streets,  is  not  in  contravention  of  Kan. 
Const,  art  12,  g  4,  or  of  the  5th  Amendment 
to  the  Constitution  of  the  United  States,  as  the 
constitutional  rieht  to  compensation  for  private 
property  taken  for  public  use  does  not  extend 
to  Instances  where  the  land  is  not  actually 
taken,  but  indirectly  or  consequentially  in- 
jured. Ottawa,  0.  G,  <fi  G.  (?.  B.  Go.  v.  Lar- 
mn^  40  Kan.  301,  8:  69 
Crossings  railro&d* 

See  also  twpra,  85;  infra,  94,  106. 

81.  The  crossing  or  intersecting  of  the  road 
of  one  railway  company  b^  that  of  another 
is  the  taking  of  property  within  the  meaning 
of  constitutional  provisions  requiring  compen- 
aation  to  be  made.  Memphis  <£  G.  B.  Go.  v. 
Birmingham's.  A  T.  B.  B,Go.(h\fi.)  18:  166 

82.  A  statute  requiring  any  railroad  com- 
pany to  build,  at  its  own  expense,  a  crossing 
for  any  individual  whose  residence  is  sepa- 
rated by  the  railroad  from  a  public  highway, 
is,  if  such  crossing  is  to  be  considered  as  for  a 
public  use,  unconstitutional  in  taking  the 
property  of  the  company  for  public  use  with- 
out compensation.  Pe^)pU  v.  Detroit,  O.  If. 
d  M.  B.  Go.  79  Mich.  471,  7:  717 
Riparian  riji^hts. 

88.  The  building,  by  a  state  or  its  grantees, 
of  wharves  upon  the  shore  of  navigable 
waters,  will  not  constitute  either  a  taking  or 
damaging  of  the  private  property  of  riparian 
proprietors  for  public  use.  Eisenbach  v.  Hat- 
fietd,  2  Wash.  236,  18:  688 

See  Index  to  Notes  Preoeding. 


84.  Damage  to  rice  fields  by  the  construc- 
tion of  a  dam  in  harbor  improvements,  thus 
raising  the  low- water  level  in  a  navigable 
river  and  destroying  the  drainage  of  the  fields 
and  increasing  their  liability  to  overflow  in 
time  of  freshets,  does  not  constitute  a  taking 
of  the  property,  within  the  meaning  of  the 
constitutional  provision  for  compensation.  The 
rights  of  riparian  owners  are  subordinate  to 
the  power  of  the  government  to  control  and, 
improve  navigation.  Mills  v.  United  States 
(C.  C.  S.  D.  Ga.)  4(5  Fed.  Rep.  738,  18:  678 

c.  lUght  to  Gompensation. 

85.  A  grant  of  land  to  a  railroad  company 
while  a  State  Constitution  is  in  force  wuich 
permits  compensation  in  proceedings  to  con« 
demn  land  for  railroad  purposes  for  the  land 
taken,  but  not  for  injuries  to  adioinine  land, 
the  deed  not  stating  the  use  to  which  the  land 
is  to  be  applied,  does  not  prevent  a  subsequent 
grantee  of  the  grantor's  adjoining  lands  irom 
maintaining  an  action  against  the  railroad  con^ 
pany's  lessee  to  recover  damages  for  injuries 
resulting  to  his  land  in  consequence  of  the  use 
to  which  the  railroad  land  is  put.  Wylie  v.  El- 
wood,  184  III.  281,  flf:  786 

86.  Where  an  owner  recovers  interest  on  an 
award  of  damages  for  land  taken  for  public 
use,  he  must  account  for  rents  and  profits 
from  the  time  of  the  taking.  Plum  v.  Kan- 
sas Gity,  101  Mo.  525,  10:  871 

87.  Compensation  must  be  paid  to  a  riparian 
owner  by  a  city  which  in  establishing  harbor 
lines  appropriates  a  portion  of  the  land  laying 
between  high  and  low  water  mark  adjacent 
to  his  property,  under  a  charter  which  gives 
power  to  establish  such  lines,  but  preserves  to 
landowners  the  same  rights  that  they  have 
under  the  section  of  the  charter  providing  for 
opening  highways,  where  the  latter  section 
makes  full  provision  for  compensation  for 
whatever  damage  a  landowner  may  suffer. 
Farist  Steel  Go.  v.  Bndgeport,  60  Conn.  278, 

18:  590 
RifChts  of  tenant. 

88.  A  railroad  company  chargeable  with  no- 
tice of  a  lease  by  the  tenant's  possession  cannot 
discbarge  its  liability  to  him  for  injury  to  crops, 
on  appropriating  the  land  in  condemnation 
proceedings,  by  payment  to  the  landlord. 
Lafferty  v.  Schuylkill  Biver  East  Side  R.  Go. 
124  Pa.  297,  8:  184 
Rig^hts  of  mortg^ag^ee* 

89.  A  mortgagee  cannot  recover  for  conse- 
quential injuries  to  the  mortga^^ed  property 
from  the  construction  of  a  railroad,  where  the 
mortgagor  has,  without  fraud,  made  an  ami- 
cable settlement  for  such  damages  with  the 
company.  He  has  no  right  to  damages  as 
mortgagee  as  distinguished  from  tlie  damages 
of  the  owner.  Knotty.  New  York,  G.  <fe  St.  L. 
B  Go.  121  Pa.  467,  1:  866 
See  also  supra,  48,  68. 
Constitutional  provivions. 

90.  The  Legislature  cannot  authorize  the 
taking  of  private  property  for  public  use 
withotit  just  compcns;ition.  Abendroih  v. 
Manhattan  B,  Go.  122  N.  Y.  1,  11:  684 

91.  The  exception  in  the  New  Jersey  Con- 
stitution from  the  provision  against  taking  pri- 
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vate  properly  for  public  use  without  just  com- 
peDsation,  of  all  land  taken  for  public  hlffhways 
"as  heretofore  until  the  Leffislature  shall  direct 
eompensation  to  be  made,  must  be  construed 
in  connection  with  the  practice  of  the  state 
continued  from  1716  until  after  the  adoption 
of  the  Constitution  in  1844,  not  to  lay  out 
roads  more  than  4  rods  wide;  and  the  legisla- 
tiTe  power  to  take  lands  for  highways  without 
.compensation  is  limited,  accordingly,  to  high- 
ways not  more  than  4  rods  wide.  State,  Man- 
gles.Y,  Hudson  Chunty  Free?u>lder8(N,  J.  Sup.) 
55  N.  J.  L.  (26  Vroom)  88,  17:  785 

92.  A  statute  denying  compensation  for  any 
building  erected  on  land  after  filing  a  map  of  a 
proposed  street  across  it,  although  proceedings 
to  open  the  street  or  condemn  the  land  have 
not  been  begun  and  perhaps  never  will  be,  is 
unconstitutional  as  depriving  the  owner  of 
property  without  just  compensation.  Forater 
V.  &!oU,  186  N.  Y.  677,  18:  648 

93.  The  constitutional  requirement  of  just 
compensation  to  the  owner  of  a  lot,  of  which 
part  is  taken  and  the  remainder  damaged  by 
opening  an  alley  across  the  lot,  cannot  be  com- 
^ied  with  by  charging  the  owner  with  the 
amount  as  a  special  tax  on  that  part  of  his  lot 
which  is  not  taken.  Such  assessment  would 
amount  practically  to  confiscation.  Bloominff- 
ton  Y.  Latham,  142111.  462,  18:  487 

94.  The  provision  of  Ala.  Const,  art.  14, 
§  21,  that  * 'every  railroad  company  shall  have 
the  right  with  its  road  to  intersect,  connect 
with,  or  cross  any  other  railroad,  and  shall  re- 
ceive and  transport  each  the  other's  freight, 
passengers,  and  cars,  loaded  or  empty,  without 
delay  or  discrimination,"— Kloes  not  give  a  rail- 
road company  the  right  to  cross  another  road 
without  compensation.  Memphis  &  C.  R,  Co, 
v.  Birmingham  8,  diT.B,B.  Co.  (Ala.) 

18:  166 

d.  Payment  or  Security, 

95.  Payment  into  court  of  the  assessed  dam- 
ages in  eminent  domain  proceedinizs  is  equiva- 
lent to  a  tender,  and  sufficient  to  authorize 
taking  possession,  even  when  an  app>eal  is 
prosecuted.  Comumen  Oae  lYuet  Co,  v.  Ear' 
less,  181  Ind.  446,  15:  505 

96.  A  direction,  on  paying  into  court  the 
amount  of  damages  assessed  in  eminent  do- 
main proceedings,  not  to  pay  it  over  pending 
an  appeal,  is  void;  and  the  owners  of  the  land 
condemned  are  entitled  to  the  money  if  satlli- 
fied  with  the  assessment.  Id. 

97.  A  provision  that  a  water  company  may  be 
required  to  give  security  to  the  selectmen  of  the 
town  for  the  pavment  of  all  damages  awarded 
for  lands  taken  by  it, which  may,  upon  becom- 
ing insufficient,  be  required  to  be  increased, 
sufficiently  provides  for  compensation  to  justify 
the  taking  of  the  land.  Old  Colony  JR.  Co. 
v.  Framingham  Water  Oo,  153  Mass.  561, 

18:  888 
98.  A  second  bond  is  not  required  from  a 
corporation  organized  under  the  Pennsylvania 
Act  of  1888  for  the  improvement  of  the  navi- 
gation of  a  stream,  which  has  failed  to  agree 
with  abutting-property  owners  as  to  payment 
of  damages,  before  it  can  exercise  its  fran- 
chises, if  it  has  nven  the  one  prescribed  by 
§  5  of  that  Act,  although  §'4  provides  that  in 

See  Index  to  Notes  Preoediu^. 


case  of  failure  to  agree  as  to  damages  they  shall 
be  assessed  under  Pa.  Act  1874,  ^  41,  which 
requires  the  tender  of  a  bond  to  the  person 
claiming  damages.  Qeneeee  Fork-  Imp.  Oo.  y, 
Ives,  144  Pa.  114,  18:  487 

e.  Consequential  Injuries. 

99.  The  test  of  damage  requiring  compen- 
sation, caused  to  private  property  by  a  public 
improvement,  is  whether  a  cause  of  action 
would  arise  if  the  injury  was  caused  by  a 
private  person  wthout  authority  of  statute. 
Peel  V.  Atlanta,  85  Ga.  138,  8:  787;  Tnmty 
db  8.  B.  Co.  V.  Meadows,  73  Tex.  32,  8:  565 

100.  Private  property  is  not  "  damaged  for 
public  purposes"  by  a  public  improvement, 
within  a  constitutional  provision  requiring 
compensation  for  such  damages,  where  no  in- 
vasion is  made  of  any  right  or  use  of  such 
property.    Peel  y.Atlanta,m  Ga.l38,  8:  787 

101.  The  whole  improvement  must  be  taken 
into  consideration  in  determining  whether 
property  is  damaged  by  a  public  improve- 
ment, such  as  the  change  of  grade  of  a  street. 
SpHnger  v.  Chicago,  135  111.  552, ,      18:  60» 

102.  No  damages  can  be  recovered  on  ac- 
count of  a  public  improvement,  where  no 
property  is  actually  taken,  if 'its  fair  market 
value  is  as  much  immediately  after  as  before 
the  improvement.  Id. 

103.  Interference  with  easements  of  light 
and  air  by  an  elevated  railroad  in  a  street  gives 
an  owner  of  abutting  property  no  right  to 
damages,  if  the  buildmg  of  the  road  has  ac- 
tually caused  an  increase  in  the  value  of  such 
property,  even  if  it  has  benefited  other  abut- 
ting owners  still  more.  8omers  v.  Metropolitan 
Elev.  B.  Co.  129  N.  Y.  576,  14:  844 

104.  A  clause  of  a  charter  authorizing  land 
to  be  taken,  which  makes  the  corporation  "ac- 
countable to  the  owners  thereof  for  all  dam- 
ages," does  not  include  consequential  inju- 
ries. Brooks  V.  Cedar  Brook  A  8.  C.  B.L  Co. 
82  Me.  17,  7:  460 

105.  The  depreciation  in  the  value  of  land 
lying  along  the  highway,  due  to  the  construc- 
tior  of  a  railway  next  to  the  highway  on  the 
opposite  side  thereof,  gives  the  owner  a  right 
to  compensation,  under  a  constitutional  pro- 
vision that  private  property  shall  not  be  taken 
"or  damaged"  without  just  compensation. 
Lake  Erie  d  W.  B.  Co.  t.  Scott,  183  111.  429, 

8:  880 

106.  A  railroad  company  having  the  right  to 
use  a  street  for  its  tracks  has  no  such  peculiar 
right  as  entitles  it  to  compensation,  within  the 
meaning  of  Mo.  Const,  art.  2,  §  21,  relating  to 
Che  taking  or  damaging  of  private  property  for 
public  uses,  for  the  damage  resulting  from 
delay  and  Inconvenience  in  the  movement  of 
its  trains  by  laying  the  track  of  another  rail- 
road across  its  tracks  in  such  highway.  Kan- 
MS  CUy,  St.  J.  dt  a  B.  B.  Co,  v.  St.  Joseph 
Terminal  B.  Co.  97  Mo.  457,  3:  840 
See  also  mpra,  35,  81,  82,  94. 

107.  Opening  a  public  street  adjacent  to  one's 
property,  thus  bounding  it  by  streets  on  three 
sides,  rendering  it  ungainly  and  unsightly  to 
the  public,  and  destroying  its  privacj,  and 
thus  diminishing  its  value,  does  not  give  the 
owner  a  right  to  compensation  under  a  consti- 
tution declaring  that  private  property  shall  not 
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be  taken  or  damaged  without  lust  and  ade- 
quate compeDBation.  Peel  v.  Atlanta^  85  Ga. 
138,  8;  787 

108.  A  change  of  grade  of  a  street,  which 
will  make  the  property  of  an  abutting  owner 
less  valuable  to  sell  or  rent,  is  within  a  consti- 
tutional provision  that  no  private  property 
shall  be  taken  or  damaged  for  public  or  private 
use  without  just  compensation  having  been 
f  rat  made  or  paid  into  court  for  the  owner. 
Br<non  Y.  Seattle,  6  WtL&h.  85,  18:  161 

109.  No  action' will  lie  by  an  abutting  lot- 
owner  wlio  does  not  own  the  fee  in  the  street, 
for  injury  which  merely  results  from  the  legal 
and  reasonable  use  of  a  public  street  by  a  rail- 
way company,  and  which  leaves  his  right  of 
ingress  and  egress  reasonably  sufficient.  Jron 
Mountain  li.  Co,  v.  BingJiam,  87  Tenn.  522, 

4:  682 

Noise »  smoke»  etc. 

110.  Mere  exposure  tonoise,8moke,dust,and 
the  danger  of  horses  becoming  frightened  by 
moving  trains,  in  consequence  of  the  construc- 
tion of  a  railroad,  is  not  an*  actionable  injury. 
Jones  V.  ^rie  dk  W.  V.  B.  Co.  151  Pa.  30, 

17:  768 

But  see  cases  following. 

111.  If  an  elevated  railroad  is  unlawfully 
erected  in  a  public  street  as  against  an  owner 
of  abutting  property,  the  latter  may  recover 
damages  m>m  tbe  company  for  consequential 
injuries  to  such  property, — such  as  the  incon- 
venience caused  by  the  noise  of  trains.  Kane 
V.  iVVw  T(yrk  Elec.  R  Co,  125  N.  Y.  164, 

11:  640 

11 3. Damages  are  recoverable  for  diminution 
In  the  value  of  property  by  reason  of  the  vibra- 
tioo^noise,  smoke,  and  noxious  vapors  and  cin- 
ders incident  to  Uie  running  of  trains  near  the 
property,  although  no  part  of  the  property 
was  taken,  under  a  constitutional  provision 
that  no  person's  property  shall  be  taken,  dam- 
aged, or  destroyed  for,  or  applied  to,  public 
use,  without  adequate  compensation  beine 
made.  Gainewille,  H,  4&  W.  R,  Co,  v.  Hall,  \ 
78  Tex.  169,  9:  898 

Obstructing^  access  to  street. 

113.  An  action  at  law  will  lie  to  recover 
damages  for  obstructing  ingress  and  egress  to 
and  from  abutting  property  by  a  railroad  em- 
bankment In  a  street.  Highland  Ave.  dt  B,  B. 
Co,  V.  Matthews  (Ala.)  14:  462 

114.  A  lotowner  whose  only  means  of  ingress 
snd  egress  to  and  from  his  lot  by  vehicles  is 
from  a  street  into  which  opens  the  one  on  which 
his  premises  front,  and  which  terminates  just 
beyond  them,  may  maintaiu  an  action  for  the 
special  and  peculiar  injury  resulting  to  him 
from  a  blockade  of  the  entrance  to  the  latter 
street  by  railroad  cars  on  the  other  street,  into 
which  It  opens.  Kiel  v.  Jackson,  18  Colo. 
378,  6:  254 

115.  A  person  owning  real  property  located 
on  a  street  cannot  be  deprived,  without  com- 
pensation, of  his  outlet  through  such  street  to 
other  streets,  |in  either  direction,  by  stopping 
up  the  street  on  either  side  between  his  prop- 
erty and  the  nearest  intersecting  street,  although 
the  part  of  the  street  discontinued  is  not  in 
front  of  his  land.  Oargan  v.  Louisville,  N.  A, 
4b  C.  R.  Co.89  Ky.  212,  6:  840 

116.  Abutting  owners,  although  not  owning  i 
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the  fee  in  a  street,  are  entitled  to  compensation 
when  it  is  practically  and  substantially  closed 
against  tbem  for  ordinary  street  purposes,  un- 
der authority  of  the  municipality  which  owns 
the  fee,  by  a  railroad  embankment  therein 
several  feet  high,  with  perpendicular  stone 
walls,  leaving  a  space  only  8  or  9  feet  wide  for 
a  can'iage-way.  Reining  v.  New  York  L.  dk 
W,  B.  Co.  128  N.  Y.  157,  14:  188 

117.  The  liability  of  a  railroad  company  to 
abutting  owners  for  constructing  an  embank- 
ment for  its  track,  which  practically  closes  the 
street  to  such  abutters  for  ordinary  street  pur- 
poses, does  not  extend  to  persons  whose  prem- 
ises abut  only  on  another  street  in  which  a 
corresponding  embankment  is  made  solely  to 
change  the  ^rade  sofar  as  the  railroad  eml^nk- 
ment  at  the  mtersection  of  the  streets  makes  it 
necessary.  Bauensiein  v.  New  York,  L,  &  W, 
B.  Go.  136  N.  Y.  528,  18:  768 

11 8.  No  actionable  interference  with  access  to 
abutting  property  exists  in  case  railroad  tracks 
are  earned  diagonally  across  a  street  upon  a 
bridge  28  feet  above  the  surface,  although  the 
convenient  approach  to  the  property  with 
horses  may  be  interfered  with  because  of  their 
liability  to  fright*  Jones  v.  Erie  dk  W,  V.  B. 
Co.  151  Pa.  80,  17:  768 

119.  Erecting  an  embankment  about  14  feet 
high,  for  a  railroad  in  a  street,  thereby  cutting 
off  access  therefrom  to  abutting  premises  and 
damaging  the  light  and  air  incident  thereto, 
although  done  under  legislative  and  municipal 
authority  and  after  the  municipal  corporation 
had  discontinued  that  part  of  the  street,  but 
without  making  the  necessary  compensation  to 
the  abutting  owners,  renders  the  railroad  com- 
pany liable  for  the  resulting  damages  to  such 
owners.  Egererv.  New  York  C.  i  E.  B.  B. 
Co.  180  N.  Y.  108,  14:  881 1 
Other  easements  in  street.  •  - 
See  also  supra,  74-80.  103,  119. 

1 20.  The  owner  of  a  lot  which  extends  to  the 
side  of  a  public  street  has  an  easement  in  the 
street  for  li^ht,  air,  and  access  for  the  benefit 
of  his  abutting  property,  which  constitute  pri- 
vate property,  within  the  meaning  of  the  con- 
stitutional provision  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation. Abendroth  v.  Manhattan  B.  Co. 
122  N.Y.I,  11:684 

121.  If  an  elevated  railroad  is  erected  in  a 
city  street  in  front  of  property  which  extends 
to  the  side  of  the  street,  in  such  a  manner  as  to 
obstruct  the  light  which  would  otherwise 
reach  such  property,  and  as  to  cause  smoke 
and  cinders  from  the  engines  used  on  the  road 
to  enter  the  buildings  on  the  property,  and 
thereby  diminish  its  value, — its  owner  is  enti- 
tled to  compensation  for  the  damage  so  in- 
flicted. Id. 

122.  The  fact  that  the  title  to  the  bed  of  a 
street  is  in  private  individuals  will  not  prevent 
the  acquisition  by  the  owner  of  land  bordering 
on  such  street  ot  rights  as  against  the  public  in 
the  nature  of  easements,  which  will  prevent 
the  public  from  devoting  such  street  to  uses 
inconsistent  with  its  free  use  as  a  street,  without 
making  compensation  to  him.  Kane  v.  JSeto 
York  Elev.  R.  Co.  125  N.  Y.  164,      11:  640 

123.  If  the  ownerof  property  bordering  on  a 
public  street  in  which  a  trust  has  been  estab- 
lished to  have  the  same  kept  open  for  the  ben- 
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efit  of  tbe  public  accepts  and  acta  vpon  racb 
trust  by  erecting  buildings  on  his  property,  he 
thereby  acquires  an  easement  in  tlie  street  for 
light,  air,  and  access  for  the  benefit  of  his  ad- 
joining property,  which  in  itself  coostitutes 
property  of  which  he  cannot  be  deprived  by 
the  devotion  of  the  street  to  other  and  incon- 
sistent uses,  without  compensation.  Id. 
To  mill  or  water  rights* 

124.  A  udlroad  company  whidi  has  careful- 
ly and  skillfully  consuucted  its  road  under 
lawful  authority  is  not  liable  for  an  injury  to 
a  water  mill  by  the  clogging  of  its  wheel  and  a 
partial  filling  of  its  reservoir  and  a  stream  of 
water  by  sand  which  was  loosened  by  the  con- 
struction of  the  road  and  washed  away  by 
heavy  rains.  Trinity  db  8,  B.  Co.  v.  Meadows, 
73  Tex.  82,  8:  666 

125.  Incidental  inluries  to  landby  the  wash- 
ing away  of  the  soil  of  the  banks  and  bottom 
of  a  stream,  caused  by  a  reasonable  increase 
of  the  flow  of  water  at  certain  times,  produced 
by  a  dam  authorized  by  the  Legislature  to 
facilitate  the  driving  of  logs,  is  not  a  taking 
of  the  property  of  a  riparian  owner  for  which 
compensation  is  necessary.  Brooks  v.  Cedar 
Brook  db  8.  C.  B.  I.  Co.  82  Me.  17,      7:  460 

126. The  lack  of  any  constitutional  provision 
against  taking  property  for  public  use  without 
just  compensation  does  not  prevent  a  railroad 
company  from  becoming  liable  for  consequen- 
tial damages  to  property  incidentally  injured 
by  the  construction  of  its  road  under  legisla- 
tive authority, — as  in  case  of  diversion  of 
surface-water  to  the  Injury  of  a  neighboring 

froprietor.     Staton  v.  Norfolk  &  U.  B,  Co. 
UN.  C. 278,  17:888 


rV.  Additional  Servititdk. 
a.  In  (JenercU;  On  Bailroad  Way. 

Elevator. 

127.  The  maintenance  of  an  elevator  on  a 
public  wharf,  for  handling  grain  thereat,  is  no 
new  or  additional  servitude.  It  is  simply  a 
new  method  of  using  the  wharf  for  the  very 
purpose  for  which  it  was  condemned.  Bet- 
cfur^s  Sugar  Bef.  Co,  v.  St,  Louis  Grain  Eleva- 
tor Co.  101  Mo.  192,  8:  801 
New  side  track. 

128.  The  building,  by  a  railroad  company, 
of  a  side  track  in  a  street  along  and  upon 
which  it  has  a  ri.£;ht  of  way  and  has  a  single 
track  in  operation,  constitutes  no  additional 
burden  upon  property  abutting  upon  the 
street,  for  which  damages  may  be  recovered 
by  its  owner,  where  the  statutes  enabled  the 
company  to  locate  its  tracks  upon  the  street 
and  to  appropriate  a  right  of  way  6  rods  wide, 
and  it  gave  notice  that  its  appropriation 
would  be  made  *'  in  as  full  and  ample  and 
perfect  a  mimner  as  may  be  required"  for 
railroad  purposes,  and  it  paid  the  assessed 
damages,  which  were  duly  accepted.  White 
V.  CMcago,  St.  L.  &  P.  B.  Co.  122  Ind.  317, 

7:  867 
Additional  railroad. 

129.  Building  another  railroad  on  a  portion 
of  the  unused  r\%\\i  of  way  of  a  company 
which  has  acquired  an  easement  only  therein 
creates  an  additional  servitude:  and  the  con- 
See  Index  to  Notes  Preceding^. 


sent  of  the  owner  of  the  laud  must  first  be  ob> 
tained  and  compensation  made  to  him  for  the 
damage.  F<w/  W(yrtk  db  B.  G,  B.  Co,  v.  Jen- 
nincfSy  76  Tex.  873,  8:  180 

Teies^aph  and  telephone. 

130.  The  construction  of  a  telegraph  and 
telephone  line  on  a  railroad  company's  right 
of  way  imposes  an  additional  servitude  or 
burden  on  the  land,  for  wnich  the  owners  are 
entitled  to  compensation,  unless  it  is  con- 
structed by  the  railroad  company  in  good 
faith  for  its  own  use  and  benefit  m  the  ope- 
ration of  the  road  and  to  facilitate  its  business, 
or  is  reasonably  necessary  for  that  purpose. 
American  Tdeph,  db  I'eleg.  Co.  v.  J»nithy  71 
Md.  536,  7:  20O 

b.  On  Highway, 

131.  A  railway  company  owning  land  abutting 
on  a  highway,  including  the  fee  therein,  is  en- 
titled to  protection  from  the  imposition  of  ad- 
ditional burdens  upon  the  road  beyond  those 
incident  to  its  use  tis  a  highway.  Western  B. 
of  Ala.  V.  Alabama  G.  T.  B.  Co.  (Ala.) 

17:  474 
Gas  pipe* 

132.  Pipes  for  the  transportation  of  natural 
gas  cannot  be  laid  m  a  country  road  witnout 
making  compensation  to  the  owner  of  the  fee. 
although  the  ri^ht  to  do  so  has  been  granted 
by  the  board  of  county  commissioners.  Kin^ 
caidY.  Indianapolis  Natural  Gas  Cb.  124  Ind. 
577,  8:  608 

Teleffraph. 
See  also  supra^  130. 

138.  The  erection  of  a  telegraph  line  upon 
a  highway  is  an  additional  servitude  for 
which  compensation  must  be  made  to  the 
owner  of  the  soil.  Western  U,  l^eleg.  Co.  v. 
Williams,  86  Va.  696,  8:  489 

134.  The  Virginia  Act  of  Feb.  10,  1880.  au- 
thorizing a  telegraph  company  to  construct  a 
line  along  county  roads,  provided  the  ordinary 
use  of  the  road  is  not  obstructed,  does  not  give 
any  right  to  build  such  line  without  compen- 
sation to  the  owner  of  the  fee.  If  the  Act  is 
intended  to  j^ive  such  right,  it  is  in  violation  of 
the  constitutional  provision  against  takings  pri* 
vate   property    without   just    compensation. 

Id. 

135.  Compensation  for  the  erection  of  a 
telegr&ph  line  in  a  street  must  be  made  to 
abutting  owners,  although  the  fee  of  the 
street  is  in  the  public;  and  the  right  thereto 
cannot  be  defeated  by  action  of  the  municipal 
authorities.  Stowers  v.  Postal  Teleg.  C.  Co.  68 
Miss.  659,  18:  864 
Street  railways. 

136.  A  street  railway  in  a  street  does  not  cre- 
ate an  additional  servitude.  People^  Kunze,  v. 
Ft.  Wayne  db  E.B.  Co.  92  Mich.  622,  16:  758 
Electric  power. 

137.  The  use  of  electricity  for  propelling 
street  cars  does  not  impose  a  new  servitude 
upon  the  streets,  so  as  to  entitle  abutting-lot 
owners  to  additional  compensation.  Koai  v. 
North  Ave.  B.  Co.  75  Md.  222,  15:  377 

138.  The  use  of  electricity  by  a  street-railway 
company  as  a  motive  power  will  not  render  its 
use  of  the  street  an  imposition  of  an  additional 
servitude  thereon,  which  will  require  the  mak- 
ing of  additional  compensation  tiierefor  to  the 
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owner  of  the  fee,  wbere  it  does  not  appear  tbat 
the  occupation  of  the  street  is  any  more  exclu- 
siye  than  though  the  road  was  operated  by 
horse-power.  Taggart  v.  Siwpari  Street  B,  Co. 
16  R.  L  668,  7:  805 

Steam  power* 

180.  The  construction  and  operation  of  a  steam 
railroad  along  a  street  on  the  established  grade, 
under  proper  municipal  authority,  does  not 
constitute  such  an  application  of  the  street  to  a 
new  public  use  as  requires  payment  of  com- 
pensation for  damages  to  the  owner  of  abutting 
lota.  Henry  Oaus  d:  Son$  Mfg,  Go.  v.  St,  LonU, 
K.  dk  N.  F.  i2.  Go.  118  Mo.  808,  18:  889; 
Ottawa,  0.  (7.  <&  (7.  G,  B.  Go.  v.  Larsen,  40 
Kan.  801,  8:  69 

But  see  cases  following.        « 

140.  A  steam  railway  cannot  be  constructed 
along  a  public  highway,  in  the  absence  of  com- 
pensation to  abutting  owners,  where  they  own 
the  fee  in  the  street.  Western  B,  of  Ala,  y, 
Alabama  G.  T.  B.  Uo.  (Ala.)  17:  474 

141.  A  charter  from  the  state,  and  a  contract 
with  a  city  and  county  authorizing  the  con- 
struction and  use  of  a  railway  in  a  street,  can- 
not authorize  such  use  without  compensation 
to  the  owner  of  the  fee.  East  End  Street  R. 
Co.  V.  Doyle,  88  Tenn.  747,  9:  100 

142.  A  railway  whose  cars  are  propelled  by 
a  dummy  steam-engine  and  used 'for  passen- 
gers only  is  a  burden  or  servitude  on  a  public 
street  or  highway,  in  addition  to  that  contcm-' 
plated  in  the  original  dedication  of  the  land 
to  public  use,  for  which  the  owners  of  the  fee 
are  entitled  to  compensation.  Id. 

143.  On  the  question  whether  or  not  a  railway 
operated  by  a  steam  motor  in  a  public  street  is 
an  additional  burden  which  an  abutting  owner 
may  enjoin,  the  Michigan  court  is  divided, 
two  in  the  affirmative,  two  in  the  negative,  and 
one  holding  that  it  is  not  settled.  But  it  holds 
compensation  must  be  made  to  the  owner  of 
the  fee  before  a  railway  can  be  constructed 
along  a  highway  by  cutting  and  filling,  using 
ties  and  T  rails,  and  leaving  a  ditch  on  each 
side  so  as  to  practically  block  up  for  ordinary 
uses  the  portion  of  the  highway  where  it  is  lo- 
cated. NichoU  V,  Ann  Arbor  d  T,  Street  B. 
Co,  87  Mich.  861,  16:  871 

Private  tramway. 

144.  The  construction  of  a  private  tramway  for 
an  exclusive  private  use  is  entirely  beyond  the 
servitude  imposed  by  law,  and  can  no  more  be 
made  on  that  portion  of  an  owner's  land  oc- 
cupied by  a  public  road  than  on  any  other 
Eortion  of  his  estate.  Bradley  v.  Fharr,  46 
a.  Ann.  426,  19:  647 

Railroad  bridge  in  street. 

145.  The  construction  by  a  railroad  company, 
under  proper  authority, 'of  a  bridge  to  carry  its 
tracks  diagonally  across  the  intersection  of  two 
streets,  covering  land  the  fee  of  which  is  in  the 
owner  of  a  corner  lot,  imposes  an  additional 
burden  upon  his  property,  for  which  he  is  en- 
titled to  damages.  Jones  v.  JSrie  <6  W.  V.  B. 
Co.  151  Pa.  80,  17:  768 


EMPLOYES. 


Who  are,  see  Liens,  50. 

Bights  of,  see  Master  and  Servant. 

Bee  Index  to  Notes  Preceding^. 


EMPLOYERS'  LIABILITY  ACT. 

See  Masteb  and  Sshvant,  152-155. 


ENCROACHMENT. 

If,  by  reason  of  mistake  on  the 
owners'  part,  buildings  are  erected  on  their 
premises  by  their  own  consent,  they  may  be 
relieved  from  the  incumbrances  thus  created, 
where  they  have  not  continued  for  twenty 
years.    Hodgkinsy.  Fan'ington,  150  Mass.  19, 

6:  80d 


ENCYCLOPAEDIA. 

Copyright  of,  see  Copyright,  3,  8. 


ENDOWMENTS. 

See  Insukanob,  4. 


ENGINEER. 

Certificate  of,  see  Contracts,  310. 


ENLISTMENT. 

See  Abmy  and  Navy. 


ENTICING. 


Of  Husband,  see  Husband  and  Wh'E,  110- 
114. 
Servant,  see  Master  and  Servant,  10-12. 


ENTIRETY. 

Of  Contract,  see  Contracts,  130,  158. 

Insurance  Policy,  see  Insdrakck,  154-161. 
Estate  by  Entireties,  Subject  to  Homestead, 
see  Homestead,  8. 
Existence  and  Character  of,  see  Husband 

AND  Wife,  55-59,  81,  1C8. 
Lien  of  Judgment  on  Land  Held  by,  see 
Judgment,  103. 


ENTRY. 

Of  Judgment,  see  Judgment,  21-26. 
Under  Mortgage,  see  Mortgage,  56. 
Reference  on  Writ  of,  see  Refbrbnck,  3,  8, 


ENVELOPE. 

As  Evidence,  see  Evidence,  385. 
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EQUAL  DIVISION. 

See  Divided  Court. 


EQUITABLE  ASSIGNMENT 

See  AfisiGNMTiNT,  19-22. 


EQUITABLE  CONVERSION. 

As  to  Life  Tenants'  Interest,  see  Life  Ten- 
ant, 4. 
By  Will,  see  Wills,  144-148. 


EQUITY. 

I.  Jurisdiction. 

a.  In  Oeneral, 

b.  Hemedy  at  Law. 

c.  Relirf  against  Judgment. 

d.  Retaining  Jurisdiction, 

e.  To  Prevent  Irreparable  Damage* 

f .  2h  Cancel  Inatrumenia. 

11.  Equity  Pbinciplks. 

For  Jurisdiction  and  Practice  in  Particular 
Cases,  see  Accounting;  Cloud  on  Title; 
Contracts,  V.;  Creditors'  Bill;  In- 
junction; Specific  Performance. 

Distinction  between  Suits  at  Law  and  in 
Equity,  see  Action  or  Suit,  51. 

Constitutional  Rights  of,  see  Constitutional 
Law,  II. 

Power  of,  to  Dissolve  Corporations,  see  Cob- 

PORATIONB,  278-281. 

Jurisdiction  as  Affected  by  Amount  in  Dis- 
pute, see  Courts,  76. 

Jurisdiction  of  Federal  Courts  in,  see  Courts, 
148-154. 

As  to  Enforcement  of  Liens,  see  Liens,  92,  93. 

Jury  Trial  in,  see  Trial,  16-26. 


I.  Jurisdiction. 
a.  In  QeneraX, 

1.  Equity  as  a  great  branch  of  the  law  of 
their  native  country  was  brought  over  by  the 
colonists,  and  has  always  existed  as  a  part  of 
the  common  law  in  its  broadest  sense,  m  New 
Hampshire.  ^State,  Rliodes^  v.  Saunders  (N.  H.) 
66  N.  H.  89,  18:  646 

2.  New  remedies  and  unprecedented  orders 
may  be  availed  of  and  made  by  a  court  of  eq- 
uity to  meet  an  emergency,  when  based  on 
sound  principles  and  calculated  to  afford  nec- 
essary relief  without  imposing  illegal  burdens. 
Toledo,  A,  A.  <t  N.  M.  B,  Co.  v.  Pennsylvania 
Co.  (C.  C.  N.  D.  Ohio)  54  Fed.  Rep.  746, 

19:  895 
8.  A  court  of  chancery  is  not,  any  more  than 
a  court  of  law,  clothed  with  le.i^islative  power. 
It  may,  in  cases  where  no  adequate  remedy 
at  law  exists,  enforce,  in  its  own  appropriate 
way,  the  specific  performance  of  an  existing 
legal  obligation  arising  out  of  contract,  law, 
or  usage,  but  it  cannot  create  the  obligation. 

See  Index  tp  Notes  Preeedin^. 


Delaware,  L.  &  W.  E.  Co.  v.  Central  Stocks 
yards  di  T.  Co.  (N.  J.  Err.  &  App.)  45  N.  J. 
Eq.  (18  Stew.)  50.  6:  855 

4. The  provision  of  the  Michisfan  Constitution 
directing  the  abolishment  of  distinctions  be- 
tween law  and  equity  proceedings  applies  to 
only  such  changes  as  are  practicable.  It  does 
not  blend  legiu  and  equitable  interests,  but 
favors  the  removal  of  such  distinctions  as  are 
Qominal  rather  than  such  as  are  reaL  Brown 
y.  Kalamasoo  CHreuit  Judge,  7o  Mlcu.  2<4, 

5:  286 

6.  A  statute  declaring  the  use  of  a  building 
for  either  of  several  unlawful  purposes  to  be  a 
nuisance  abatable  in  equity  does  not  introduce 
an  exceptional  mode  of  trial,  or  change  the 
ordinary  course  of  procedure  on  Queslions 
properly  triablb  by  jury.  State,  modes,  y 
Saunders.  66  N.  H.  89,  18:  646 

6.  Equity  may  stop  the  running  of  a  lottery 
until  an  accounting  is  accorded  one  denied 
his  riglitf ul  share  of  the  profits,  but  will  not 
appomt  a  receiver  to  take  charge  of  it  because 
of  the  consequences  to  public  morals.  Law- 
reri4ie  v.  Simmons  (Ky.)  1:  178 

7.  Equityhas  jurisdiction  of  a  bill  todetermme 
as  between  the  public  and  riparian  millowners 
the  proper  form,  dimensions,  and  place  in  a 
milldam  of  a  sluice  for  running  logs  on  the 
stream;  and  the  suit  is  not  barred  bv  the  fact 
that  the  dam  is  already  erected.  Conne^ieut 
River  Lumlfer  Co.  v.  Oleott  Falls  Co.  65  N.  H. 

290,  ^^-  ®^^ 

s!  A  suit  against  several  insurance  compa- 
nies, some  of  which  are  liable  for  loss  by  nr© 
and  others  only  for  a  maritime  loss,  is  within 
the  jurisdiction  of  equity,  where  a  vessel  was 
damaged  by  stranding,  and  a  total  loss  then 
occurred  by  fire,  of  which  the  stranding  was 
the  proximate  cause.  Fuller  v.  Detroit  F.  A 
M.  Ins.  Co.  (C.  C.  N.  D.  111.)  86  Fed.  Rep 
469,  Is  801 

9.  Equity  has  jurisdiction  of  a  proceeding 
by  a  receiver  of  a  corporation  to  obtain  pos- 
session and  control  of  assets  retained  and 
concealed  by  the  olicers  of  the  company  who 
are  alleged  to  be  insolvent  and  about  negotia- 
ting a  note  belonging  to  such  assets  and  con- 
verting its  proceeds.    Brandt  v,   Allen,  76 

Iowa,  50,  l8  «*>8 

To  compel  wife's  support.     ^  ,^   ^,     ^ 

10.  A  suit  to  compel  a  husband,  if  able,  to 
support  his  wife,  whom  he  has  deserted  and 
left  destitute,  is  within  the  jurisdiction  of  equi- 
ty,—especially  where  the  Constitution  pr^ 
vides  that  a  speedy  remedy  shall  be  afforded 
for  every  injury  of  person,  property,  or  char- 
acter, and  that  right  and  justice  shall  w  ad- 
ministered without  sale,  denial,  or  delay,  while 
the  statutes  provide  that  a  married  woman 
shall  have  the  same  protection  as  a  man  for 
all  her  rights,  and  the  same  right  to  appeal  m 
her  own  name  alone  to  the  courts  of  law  or 
of  equity.    Edgerton  v.  Edgerton,  12  Mont. 

122,  1®*  " 

See  also  HusBAin)  and  Whtb,  158,  159. 

As  to  boundariec. 

11.  The  jurisdiction  in  equity  to  ascertam 
boundaries  under  Or.  Act  1887,  although  it 
extends  to  cases  of  confused  or  uncertain 
boundaries  which  involve  no  other  ground  of 
equitv  jurisdiction,  does  not  extend  to  the 
quesuon  of  title  to  a  disputed  strip  of  land  ly* 
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fhg  between  tiie  different  lines  alleged  by  the 
|)artie8  to  be  the  boundariea.  King  y.  Brigham 
23  0r.  26d,  18:861 

b.  Betnedy  at  Law. 
^e  also  ntpra,  8;  Specific  Pbbfobhancb. 

12.  Equity  will  not  entertain  jurisdiction  of 
cases  where  tnere  is  an  adequate  remedy  at  law, 
or  grant  relief,  unless  for  the  purpose  of  pre- 
ventine  serious  and  irreparable  in iury.  Thamas 
▼.  Musical  Mut.  Prot.  Union,  121  N.  Y.  45, 

8:  175 

18.  A  remedy  at-  la^,  in  order  to  defeat  a 
auit  in  equity,  must  be  as  complete  and  bene- 
ficial as  the  latter.  Hodges  y.  Kowing,  58 
€onn.  12,  7:  87 

14.  Equity  will  not  take  cognizance  of  an  or< 
-dinary  matter  of  trespass,  or  of  the  ylolation  of 
4Uiy  legal  right,  unless  the  circumstances  are  of 
such  a  character  as  to  bring  the  case  under  some 
recognized  head  of  equity  jurisdiction.  Equity 
will,  howeyer,  afford  a  remedy  in  such  cases 


proper  equitable  relief  which  is  demanded. 
Kilmer  v.  Wuchnsr,  79  Iowa,  722,        8:  889 

20.  Jurisdiction  haying  attached  on  an  in- 
junction aeainst  the  execution  of  a  writ  of  pos- 
session in  favor  of  an  occupying  claimant,  the 
court  may  retain  the  cause  and  take  and  state 
accounts  which  are  necessary  to  a  final  decree. 
Leighton  v.  Young  (C.  C.  App.  8th  C.)  10  U. 
S.  App.  298,  18:  266 

e.  To  Prevent  Irreparable  Damage. 

See  also  Injunction,  9. 

21.  To  justify  the  interference  of  a  court  of 
equity  on  the  ground  that  its  interference  is 
necessary  to  preyent  irreparable  damage,  the 
complainant's  legal  right  must  be  clear.  There 
can  be  no  damage,  irreparable  or  •therwise, 
where  there  is  no  ylolation  of  a  right.  Delor 
ware,  L,  (ft  TT.  R.  Co,  v.  Central  Stockyards 
A  T.  Co,  (N.  J.  Err.  &  App.)  46  N.  J.  Eq.  (18 
Stew.)  50,  6:  855 

22.  Where  the  only  ground  laid  to  support 


where  the  remedy  at  law  Is  incomplete  and  ^%  Jurisdiction  of  a  court  of  equity  is  that  the 
inadequate  to  giyesuch  relief  as  the  nature  of  defendant  is  yiolating  a  legal  nght  of  the  com- 
the  case  demands.  Hainee  y.  HaU,  17  Or.  165,  |  plainant  to  his  irreparable  m  jury    the  com- 

8:  609  plainant,  to  be  entitled  to  the  aid  of  the  court, 
16.  A  bill  for  relief  may  be  maintained  in  must  show,  that  his  adyersary's  conduct  _ia 
•equity  by  one  who  has  purchased  land  at  an 
execution  sale  and  been  put  into  possession  by 
a  writ,  where,  after  the  sale,  the  land  hss  been 
conyeyed  by  the  judgment  debtor  to  irresponsi- 
ble third  persons  who  had  full  knowledge  of 


unconscienti  o  us. 


Id. 


f .  To  Cancel  Instruments, 


28.  A  suit  to  cancel  a  deed  to  an  infant,  after 
his  disaffirmance  on  coming  of  age,  can  be 


the  facts,  and  who  haye  trespassed  upon  the ,  maintained  on  his  subsequently  claiming  to 


land  by  pasturing  it  and  cutting  standing  tim 
ber  thereon,  and  threaten  to  continue  the  tres- 
passes in  the  future,  and  to  do  yiolence  to  any- 
one seeking  to  occupy  the  premises  under  the 
lawful  owner.     Corinth  y.  Locke,  62  Vt.  411, 

11:  207, 

16.  Where  the  material  facts  out  of  which 
plaintiffs  rights  arise  are  admitted,  and,  if 
there  is  a  doubt  as  to  his  rights,  it  is  one  of  law, 
not  of  fact,  it  is  not  necessary  that  he  should 
&8t  establish  his  rights  at  law  before  asking 
relief  in  equity.  Rankin's  Appeal  (Pa.)  1 
Monaghan,  808,  8:  429 

17.  Where  the  ground  of  the  complaint  of 
«  gas  company  against  a  yillage  is  that  the  yii- 
lage  is  using  more  gas  than  it  is  entitled  to  un- 
der its  contract  for  street  lamps,  an  action  at 
law  will  lie  for  the  yalue  of  the  excess,  and  the 
case  is  not  one  for  equity.  Saltsburg  Gas  Co, 
T.  Saltsburg,  188  Pa.  250.  10:  198 

c.  Relief  against  Judgment* 

18.  A  suit  in  equity  will  lie  to  set  aside  a 
judgment  quieting  title  to  real  estate,  which 
was  taken  by  default  after  notice  by  publi- 
cation^  where  defendant  had  no  actual  notice 
•of  the  action  until  the  time  for  making  a  de- 
fense therein  had  elapsed,  and  plain tm  had 
no  title  to  the  property,  but  knowingly  set 
out  a  false  statement  of  cause  of  action  in 
his  complaint  and  in  the  affidayit  for  publi- 

•cation.    Dunlap  y.  Steere,  92  Cal.  844, 

16:  861 

d.  Retaining  Jurisdiction. 


19.  A  court  of  equity,  haying  acquired  ju- 
risdiction of  the  case,  has  power  to  afford  the 

L.  R.  A.  Dig.  10 


affirm  it,  as  the  disaffirmance  did  not  reinyest 
the  grantor  with  title.  McCarty  v.  Woodntock 
Iron  Co.  92  Ala.  463,  12:  186 

24.  A  forged  release  will  not  ay  ail  to  defeat 
an  action  at  law  brought  to  recoyer  legacies. 
Hence  a  suit  in  equity  cannot  be  maintained 
for  the  purpose  of  canceling  such  release. 
Qale  y.  Nickerson,  151  Mass.  428,        9:  200 

25.  Where  an  illegul  appropriation  has  been 
made  by  a  town  council  and  warrants  drawn 
thereon,  some  of  which  haye  been  paid,  equity 
has  jur^iction  of  a  suit  to  cancel  the  unpaia 
warrants,  to  compel  repayment  of  the  money 
paid,  and  to  annul  the  appropriation;  and  the 
recalling  and  cancellation  of  the  unpaid  war- 
rants after  suit  is  brought  will  not  oust  the  ju- 
risdiction. In  such  case  the  court  may  grant 
affirmatiye,  as  well  as  injunctiye,  relie/  Rus* 
seU  y.  Tate,  62  Ark.  541,  7:  ISO 

26.  A  suit  in  equity  by  a  woman  to  set  aside 
a  deed  made  by  ber  former  husband  pending  a 
divorce  suit  in  which  a  decree  was  made  giy- 
Ing  her  the  land  will  not  be  defeated  on  the 
ground  that  she  has  a  complete  remedy  at  law. 
PoweU  y.  CampbeU,  20  Nev.  232,         2:  616 


n.  Equity  PBINCIPLB8. 

27.  Equity  looks  at  the  substance,  and  will 
disregard  names  and  penetrate  disguises  of 
form,  to  discoyer  and  deal  with  it.  Stockton 
y.  Central  R  Co.  (N.  J.  Ch.)  50  N.  J.  Eq.  (5 
Dick.)  52.  17:97 

28.  A  corporation  willfully  frustrating  the 
public  benefit  which  it  was  created  to  confer 
is  entitled  to  no  equitable  consideration. 
Seranton  Electric  Light  AH.  Co. *s  Appeal,  123 
Pa.  164,  1:  88« 
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ERROR— ESTOPPEL. 


80.  A  corporation  has  no  standing  in  equity 
to  suppress,  for  its  benefit,  a  competition  that 
has  arisen  from  its  neglect  of  a  charter  duty. 

Id, 

80.  A  person  after  years  of  delay  in  enforc- 
ing a  mortgage,  at  his  special'  request,  and  his 
repeated  promise  to  pay  the  debt  in  one  case, 
and  after  negotiations  in  which  he  promised  to 
pay  within  ninety  days  a  reduced  amount,  is 
not  entitled  to  relief  in  equity  from  the  lien  of 
the  mortgage  on  the  ground  tiiat  the  Statute  of 
Limitations  has  run  in  his  fayor.  McKi89on  y. 
Davenport,  88  Mich.  211,  10:  607 

In  trademark  case* 

31.  The  exclusive  use  of  a  trademark  which 
contains  a  false  representation  calculated  to 
deceiye  the  public  as  to  the  manufacture  of 
the  article  and  the  place  where  it  is  manufac- 
tured will  not  be  protected  by  courts  of 
equity.    Joseph  y.  Maeowsky,  96  Cal.  518, 

19s  o8 

82.  Material  misrepresentations  in  the  use  of 
a  trademark  or  label  will  defeat  the  right  of 
the  owner  to  relief  in  equity  against  an  intringe- 
ment  or  imitation  by  others.  Prince  2(fg,  Co. 
V.  Prine^e  MetaUic  Paint  Co.  135  N.  Y.  24, 

17:  189 

88.  An  implied  representation  by  the  use 
on  a  label  of  the  words  "  Prince's  Metallic 
Paint,"  that  the  product  was  from  the  Prince 
mine,  has  the  same  effect  on  the  owner's  stand- 
ing in  equity,  if  this  representation  is  untrue, 
as  if  it  was  printed  hi  express  words  on  the 
face  of  the  label.  Id. 

84.  The  fact  that  an  article  sold  by  the 
owner  under  a  trademark  which  misrepresents 
it  is  as  good  as  that  described  by  the  trademark 
does  not  relieye  him  from  the  effect  of  his  mis- 
representation lo  defeat  his  righto  to  relief  in 
equity  against  infringement  or  imitation  of  his 
trademark  by  others.  Id, 

See  also  Tradbmabk,  28. 


ERROR. 

As  to  Appellate  Review  in  General,  see  Ap- 
peal AND  Erbor. 
For  Error  Coram  Nobis,  see  Coeam  Nobis. 


ESCAPE. 

1.  Assisting  one  confined  in  jail  without 
color  of  lawful  authority,  to  free  himself « 
xrit.hont  yioipro*.  i«»  not  unlawful.  People  y. 
Ah  Teung,  92  Cal.  421.  1 6:  1 90 

2.  W  lien  tile  Hiatute  as  to  jail  liberties  pro- 
vides that  no  person  committed  to  jail  shall 
enjoy  the  liberties  for  more  than  a  specified 
time  unless  he  executes  a  general  assignment, 
the  neglect  of  a  person  who  has  been  granted 
the  liberties  on  giving  bond,  to  either  render 
himself  to  the  keeper  or  make  an  assignment 
within  such  specified  time,  is  an  escape.  Be 
McManaman,  16  R.  I.  858,  1:  661 

8.  The  remedy  for  an  escape  from  jail  liber- 
ties by  suit  upon  the  bond  required  by  statute 
(R.  I.  Pub.  Stat.  chap.  225)  as  a  condition  of 
obtaining  the  privilege  of  the  liberties,  is  cu- 

See  Index  to  Notes  Preoediiiir* 


mulative  and  does  not  take  away  the  common- 
law  right  of  recommittal  on  a  new  execution. 

Id. 


ESCHEAT. 

Of  Corporate  Property,  see  Corporations,. 
29T. 

The  penalty  of  escheat  is  removed  al- 
though the  Act  imposing  it  is  not  repealed  in. 
terms,  when,  before  any  inquisition  is  taken,  a» 
statute  has  declared  that  the  land  should  be 
held  "indefeasibly  as  to  any  right  of  escheat*' 
in  the  Commonwealth.  Com.  Attomep'Oen- 
eral,  y.  Nw>  York,  L.  B.  d  W.  B.  Co.  182  Pa. 
591,  fi  634 


ESCROW. 

1.  A  deed  cannot  be  delivered  in  escrow  U> 
the  grantee.    Darling  y.  Butler  (C.  C.  S.  D. 
N.  1t\)  45  Fed.  Rep.  882,  ^     10:469 

2  A  5(maJkfopurchaserfrom  the  grantee  m 
an  escrow  wno  has  wrongfully  obtained  the 
deed  and  placed  it  on  record  obtains  a  good, 
title  as  against  the  one  executing  the  escrow 
and  his  subsequent  grantees,  at  least  after  the 
deed  has  remained  on  record  for  a  long  timo- 
without  being  questioned.  HiMwrd  v.  Qredeit 
84  Me.  840,  1^*  hll 

8.  Delivery  of  a  promissory  note  into  the^ 
hands  of  one  of  several  joint  makers  by  the 
others,  on  any  agreement  or  understanding 
between  themselves  with  reference  to  its. 
delivery,  does  not  import  to  it  the  legal 
qualities  of  an  escrow.  Carter  ▼•  ^<w*<fZJ 
61  Kan.  9,  «0-  S?^ 

4.  A  person  to  whom  a  promissory  note  is  de 
liveifed  in  escrow,  who  delivers  it  to  the  payee 
before  the  time  agreed  upon,  in  consequence  of 
which  the  maker  is  obliged  to  pay  the  note  to 
an  innocent  indorsee,  is  liable  in  damages  to  the 
maker.    Bigge  v.  Treee,  120  Ind.  402, 6:  69a 


ESTATE. 


See  DrnPiNiTioNB,  84.  «        r»« 

In  Real  Property  Generally,  see  Rbai.  Pbof* 

BBTT. 


ESTOPPEL. 


I.   Op  MUNICIPALITT. 

IL  By  Deed  or  Bond. 

a.  By  Deed  or  Mortgage. 

b.  By  Bond. 

ni.  EquiTABLE  Estoppel  oe  Estoppel  dt. 
Pats. 

a.  In  General;  Effect. 

b.  Of  Married  Women. 

c.  By  Contract,  Aeeent,  or  Conduct. 

d.  By  Bepresentatione. 

e.  J^  Silence. 

f.  By  Lachee  or  AequieeeeMe. 

;.  By  Negligence. 
a.  By  Receiving  Benefits. 
i.  By  Inconsistency  in  Acts,  Clasms,  ete^ 
].  By  Character  or  Belation  of  Parties. 


t 


ESTOPPEL,  L,  IL  a. 


aei 


To  Raise  Quefltion  on  Appeal,  see  Appell 

AND  Error,  179-183. 
To  Claim  Widow's  Right,  see  Drscent  and 

DlSTRIBlTTION,  16. 

Ab  to  Highway  Improyement,  see  High- 
ways, 66. 

As  to  Infancy  at  Marriage,  see  Husband  and 
WiFB,  28,  24. 

As  to  Insurance,  see  Insurance,  Y. 

To  Revoke  License,  see  License,  10. 

As  to  Removal  of  Oause,  see  Removal  of 
Causes,  24. 


L  Of  IiAnioifality. 
See  also  infi*a,  80. 

1.  The  unlawful  Issuance  of  a  permit  by 
dty  officials,  authorizing  the  erection  of  a 
wooden  building  within  the  fire  limits,  al- 
though acted  on,  will  not  estop  the  city  from 
enforcing  its  ordinance  bj  tesring  down  the 
building.  Eichenlaub  v.  St.  Jo9e^,  118  Mo. 
895,  18:  690 

2.  A  village  is  estopped  from  denying  the 
legal  passage  of  an  ordinance  disconnecting 
part  of  its  territory,  after  it  has  published  the 
same  in  pamphlet  form,  and  the  town  author- 
ities have  taken  and  maintained  possession  of 
such  territory  for  several  years,  levied  taxes, 
worked  the  roads,  and  built  a  bridge,  while  the 
village  authorities  have  made  no  claim  to  juris- 
diction over  it,  Feople,  Colfax,  v.  MaxUm  (Rl.) 
189  lU.  806,  16:  178 

8.  The  publication  in  pamphlet  form  by  vil- 
lage authorities  of  an  ordinance  is  a  sufficient 
affirmative  act  by  the  village  on  which  to  base 
an  estoppel  against  denying  its  validity  in  case 
it  is  acted  on,  under  a  statute  which  provides 
that  when  ordinances  are  so  printed  the 
pamphlet  shall  be  received  as  evidence  of  their 
passage  and  legal  publication  in  all  places 
without  further  proof.  Id, 

4.  A  city  is  estopped  to  set  up  any  claim 
to  land  dedicated  to  public  use,  but  never  used 
by  the  public,  where  it  has  permitted  a  person 
to  occupy  it,  and  has  levied  and  collected  city 
taxes  thereon,  as  Us  private -property.  Smith 
V.  OBoge,  80  Iowa,  84,  6:  683 

6.  Where  the  inhabitants  of  a  town  voted 
and  agreed  that  a  person  might  purchase  from 
the  Indians  and  peaceably  enjoy  certain  tracts 
»f  land,  OB  his  acquainting  them  of  an  intent 
to  purchase  them,  and  requhring  to  know 
whether  the  town  laid  any  claim  thereto  or  not, 
and  in  the  following  year,  when  a  patent  ob- 
tained by  him  was  pubUcly  read,  voted  and 
aereed  to  acquiesce  in  the  limits  and  bounds  of 
his  patent  and  the  privileges  therein  contained, 
the  town  is  estopped  from  cldming,  many 
yean  afterward,  that  it  had  title  to  the  lands 
purchased  by  him  when  he  obtained  hiB  patent. 
Brookhawn  v.  Bmith,  118  N.  Y.  884,  7:  756 
By  bonds. 

6.  A  municipal  township  is  estopped  from 
denying,  In  an  action  of  mandamus  to  compel 
the  issue  and  delivery  of  railroad-aid  bonds 
voted  \xj  it,  that  the  petition  for  the  election 
was  signed  by  the  requisite  number  of  tax- 
pavers,  where  the  county  board,  whose  duty  it 
was  to  decide  the  question,  has  determined  that 
il  was  so  signed  and  was  legal  in  all  other  xe» 

■••  XndMK  to  Notes  Proeodingw 


spects,  and  the  railroad  has  been  eonstructed 
on  the  faith  that  all  the  statutory  requirements 
had  been  complied  with  as  shown  by  the  jour- 
nal of  the  board,  and  the  township  has  received 
and  retained  the  certificates  of  stock  issued  to 
it.  Eutchirucm  d  8.  JS.  Co.  ▼.  Ibx,  48  Kan. 
70,  15:  401 

7.  Where  a  county  issues  bonds  to  aid  a  rail- 
road, under  authority  of  law,  and  delivers 
them  to  the  railroad  company  in  aid  of  which 
they  are  issued,  and  pays  interest  on  them  for 
fifteen  years,  it  is  thereafter  estopped  from 
setting  up  an  irregularity  in  the  election  'at 
which  it  was  decided  to  issue  the  bonds,  as 
against  an  innocent  purchaser  for  value.  I^el- 
9on  V.  Bdfftoood  County,  87  Tenn.  781, 

4:  648 


n.  Bt  Dsbd  ok  Bond. 
a.  ^  Dead  or  Mortffoffe. 

Of  manied  iromen* 

8.  A  married  woman  is  not  estopped  by 
covenants  of  warranty  in  a  deed  in  which  she 
joined  with  her  husband  merely  for  the  purpose 
of  releasing  her  dower  right,  so  as  to  malce  the 
title  subsequently  acquired  by  her  inure  to  the 
grantee's  benefit,  fdthough  she  is  given  by 
statute  power  to  contract  as  if  unmarri^Hl. 
SanfordY.  Kane,  188  111.  199,  8:  784 

9.  A  married  woman  who  at  her  husband's 
request  executes  and  acknowledges  a  deed  of 
'y^nveyanoe  of  real  property,  knowing  it  to  be 
such,  and  aiiows  her  husband  to  take  it  away 
for  delivery  to  a  purchaser,  is  estopped,  as 
against  an  innocent  purchaser  under  the  deed, 
to  assert  that  the  deed  was  invalid  because  at 
the  time  she  executed  it  no  grantee  was  named 
in  it,  or  because  she  did  not  know  that  the 
land  described  in  the  deed  was  her  own,  and 
not  her  husband's  land,  she  having  neither 
read  the  deed  nor  shown  sufficient  excuse  for- 
not  reading  it.  Dobbin  v.  Cordiner^  41  Minn. 
165,  4:  888 

10.  A  married  woman  in  Dakota  who,  with 
her  husband,  has  executed  a  mortgage  con- 
taining covenants  of  seisin,  quiet  possession, 
and  warranty,  on  her  separate  property,  is  es- 
topped from  setting  up  against  the  purchaser 
on  foreclosure  any  title  subsequently  acquired 
by  her,  even  thouirh  it  is  acquired  after  the 
foreclosure,  and  although  the  mortgage  is  a 
mere  lien,  and  not  an  estate  in  the  land. 
YorJue  v.  HadLeyy  5  Dak.  824,  8:  863 


11.  A  grantee  in  a  deed  and  those  claiming 
under  him  cannot  deny  the  binding  authority 
of  a  reservation  in  a  deed.  Hagerty  v.  Lee  (N. 
J.  Err.  &  App.  64  N.  J.  L.  (25  Yroom)  580, 

20:  681 

12.  A  reservation  in  a  deed  to  a  railroad 
company  of  a  right  of  way  across  a  tract  of 
land  lying  beside  the  railroad,  "  to  the  cross- 
ing heretofore  secured  to  me  over  the  said  rail- 
road," does  not  estop  the  railroad  company 
from  denying  the  grantors  a  right  to  cross  the 
railroad,  where  a  right  of  way  previously  ex- 
isting across  t^e  road  had  terminated  before 
the  deed  was  made.  Clo^n  v.  Botion  dA.  R. 
Co.  157  Mass.  489,  80:  688 

18.  A  deed  of  lands  reserving  a  water-right 
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ESTOPPEL,  11.  b,  in.  a. 


••without  prejudice  to  any  jlf(hta  which"  the 
grantee  now  has  is  not  an  estoppel  as  to  any  of 
the«graD tee's  existing  rights,  or  an  admission  by 
him  of  the  grantor's  title  or  right  to  the  water 
reserved,  or  of  the  truth  or  accuracy  of  his  de- 
scription. Latorenee  v.  Whitney,  115  N.  Y. 
410.  5:  417 

After-acquired  interest. 

14.  Any  interest  inherited  by  a  gran  tor  from 
her  children  passes  to  her  grantee  in  a 
conveyance  which  she  made  without  authority 
as  their  guardian,  assuming  to  convey  an  es- 
tate in  fee,  with  covenants.  Focte  v.  Clark 
109  Mo.  894,  11:  861 

15.  A  quitclaim  deed  does  not,  as  a  general 
rule,  estop  the  grantor  from  asserting  an 
after-acquired  interest.  HaskeU  v.  Maxey 
(Ind.)  19:  879 

16.  The  title  acquired  by  one  who  has  con- 
veyed away  nis  property  to  defraud  a  creditor, 
On  a  compromise  of  an  ejectment  suit  brought 
by  such  creditor  to  get  possession  of  the  prop- 
erty after  he  has  bought  it  at  an  execution  sale 
under  his  judgment,  by  a  reconveyance  of  the 
property  to  himself,  will  not  enure  to  the  ben- 
efit of  tne  donee,  notwithstanding  his  deed  con- 
tained covenants  of  warranty,  as  against  one 
who,  after  the  fraudulent  conveyance,  pur- 
chased the  property  thereby  conveyed,  from 
the  donor,  in  ^od  faith  and  for  value,  al- 
though with  notice  of  such  conveyance.  Gil- 
OandY,  Fenn,  90  Ala.  280,  9:  418 

Estoppel  of  heirs. 

17.  The  heirs  of  a  decedent  cannot  assert  that 
a  deed  made  by  decedent^was  without  consid- 
eration. They  cnn  assert  only  such  rights  as 
the  decedent  could  assert  if  Jiving.  Jackson  v. 
liatcell,  87  Ala.  685,  4:  687 

18.  (/ovenants  in  an  ancestor's  deed  of  land 
which  has  been  devised  to  him  or  his  heirs  in 
such  a  manner  that  in  case  he  is  not  living 
when  the  devise  vests  the  heirs  will  take  under 
the  will,  will  not  estop  the  heirs  from  contest- 
ing a  claim  to  the  estate,  made  by  a  grantee 
of  their  ancestor,  if  the  latter  died  before  the 
event  happened.    Ebey  v.  Adams,  185  111.  80, 

10:  168 

19.  Children  are  not  estopped  by  a  cove- 
nant of  their  mother  assuming,  without  au- 
thority, to  make  a  conveyance  as  their  guard- 
ian, from  claiming  the  preinises  described  in 
her  deed,  where  tnev  acquired  title,  not  from 
her,  but  from  their  father's  will,  although  they 
are  liable  for  breach  of  her  covenant  to  the  ex- 
tent of  the  value  of  any  property  which  they 
may  have  obtained  by  descent  from  her. 
Foote  V.  Clark,  102  Mo.  304,  1 1:  861 

20.  The  heirs  of  a  grantor  who,  without 
actual  delivery  of  the  deed  to  the  grantee, 
took  it  and  put  it  on  record  himself,  are 
estopped  from  asserting  title  to  the  property 
because  of  nondelivery  of  the  deed,  as  against 
a  bona  fide  purchaser  from  the  grantee  with- 
out notice.     Taylor  v.  Street^  82  Ga.  723, 

5:  181 

21.  Heirs  are  not  estopped  by  their  ances- 
tor's receiving  and  registering  a  deed  in  parti- 
tion to  himself  and  wife  jointly,  from  denying 
that  anv  estate  was  thereby  conveyed  to  the 
wife.    Harrison  v.  Bay,  108  N.  C.  215, 

11:  788 
Recitals. 

22.  An  estoppel  by  recitals  in  a  deed  can- 
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r  not  be  set  up  in  favor  of  a  stranger  to  the 
deed,  in  an  action  wholly  collateral  to  it. 
ClaJUn  v.  Boston  dk  A.  B.  Co.  157  Mass.  489. 

80:  688 
28.  A  deed  from  the  father  and  mother  of  a 
deceased  woman  who  i owned  certain  land, 
which  recites  that  the  deceased  was  the  wife 
of  a  certain  man  named,  that  a  married  woman, 
one  of  the  grantees,  is  the  daughter  of  the  de- 
ceased, and  that  the  grantors  are  the  heirs  of 
deceased,  the  deed  conveying  to  such  daughter 
and  her  husband  the  land  claimed  by  grantors 
to  have  descended  to  them  from  deceased, 
estops  the  grantee  hush^nd  and  his  grantees 
from  denying  the  marriage  of  the  deceased  or 
the  legitimacy  of  his  own  wife.  And  a  recital 
in  the  deed  that  grantors  are  heirs  of  deceased 
has  no  weight  as  showing  illegitimacy,  in  the 
face  of  the  positive  assertion  of  ^e  grantee 
wife's  legitimacy.  Oi^thtoein  ▼.  Thomas,  127 
111.  554.  4:  484 

Mortg^ag^e. 

24.  A  son  having  the  right  as  against  his 
father  to  remove  as  chattels  improvements  af- 
fixed to  land  the  eauitable  title  to  which  he 
bad  procured  from  tne  latter  is  estopped,  by 
Joining  with  him  in  a  mortgage  of  the  land  in 
which  the  improvements  are  treated  as  part 
thereof,  to  assert  that  such  improvements  are 
not  fixtures,  as  against  the  mortgagees  having 
no  notice  of  such  right  and  those  claiming  un- 
der them.    McFaddm  v.  Allen,  184  N.  T.  489, 

19:  446 
25.  A  wife  who,  through  a  third  person,  con- 
veys her  land  to  her  husband  so  tnat  ne  may 
obtain  money  by  mortgaging  it  for  his  own 
benefit,  and  then  joins  with  him  in  a  mortgage 
of  it,  is  estopped,  as  against  a  mortgagee  hav- 
ing no  knowledge  of  such  transaction,  to  claim 
that  the  deed  to  the  husband  and  the  mort- 
gage are  void  because  they  attempt  to  evade 
the  Indiana  statute  prohibiting  a  married  wo- 
man from  entering  into  a  contract  of  surety- 
ship.   Long  V.  Ctvssan,  110  Ind.  3»     4:  788 

b.  By  Bond. 

See  also  supra,  617. 

26.  Defendant  is  estopped  in  a'suit  on  an  injunc- 
tion bond  to  set  up  as  a  defense  that  the  in- 
junction was  void  because  the  court  had  no 
jurisdiction  of  his  person.  Bci)erison  v.  Smith 
129  Ind.  422,  15:  878 

27.  A  recital  in  a  penal  bond,  that  it  is  exe- 
cuted under  seal,  estops  the  obligor  from  deny- 
in£  that  fact,  when  it  appears  that  he  knew  the 
difference  in  legal  effect  between  sealed  and 
unsealed  instruments,  and  that  he  read,  fub- 
scribed,  and  placed  it  in  the  custody  of  a  per- 
son interested  in  bavins  it  accepted,  and  that 
the  latter  sealed  and  delivered  it  to  the  obligee, 
who  received  and  acted  on  it  in  good  faith. 
Metropolitan  L.Ins.  Co.  v.  McCoy,  124  N.  T. 
47,  11:  708 
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a.  In  General;  EffecU 

28.  An  actual  fraudulent  intention  is  not 
necessary  to  constitute  an  estoppel  in  pais  "bj 
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TepreaeDtations  made  by  one  who  knows  or 
ought  to  know  the  truth,  and  may  reaaonal^ly 
anticipate  that  they  will  be  relied  and  acted  on 
as  true.    JStevena  y.  Ludlum,  46  Minn.  100, 

18:  270 
29.  Although  fraud  may  be,  and  even  is,  an 
ingredient  in  the  conduct  of  a  party  estopped, 
it  is  not  an  essential  element  if  the  word  is 
used  in  its  commonly  accepted  sense ;  and  the 
use  of  the  term  is  unnecessary  and  even  im- 
proper unless  applied  to  tiie  effort  of  the  par- 
ty eatopped  to  repudiate  his  conduct  and  to 
assert  a  lighter  claim  in  contravention  there- 
of.   Oalbraith  ▼.  Ltmsfard,  87  Tenn.  89, 

1:  528 

80.  A  false  representation  or  concealment 
of  material  facts,  or  a  design  to  mislead,  is  not 
necessary  to  constitute  an  equitable  estoppel  by 
an  act  which  was  voluntary  and  calculated  to 
mislead,  and  actually  has  misled,  another  act- 
ing in  good  faith.  Brook^iaven  v.  Smith,  118 
N.  Y.  634,  7:  766 

81.  A  party  cannot  estop  himself  from  as- 
serting the  invalidity  of  his  contract  and  of 
covenants  relating  thereto  which  are  void  as 
matter  of  law.  Brick  v.  Campbell,  122  N.  Y. 
337,  10:  269 

82.  The  doctrine  of  waiver  or  estoppel  has  no 
application  to  a  contract  made  by  a  public  offi- 
cer, without  authority  for  the  x)erformance  of 
work  at  less  than  the  rates  fixed  therefor  by 
statute,  and  such  doctrine  cannot  be  invoked 
as  a  defense  to  a  suit  for  the  full  statutory  rate. 
Hoffman  v.  Chippewa  Ccmniy,  77  Wis.  214, 

8:  781 
Mntaality. 

83.  Estoppels,  to  be  binding,  must  be  mu- 
tual.    Furge^onv.  Jonen,  17  Or.  204,   8:  620 

84.  A  member  of  a  railroad  relief  association 
is  not  estopped  from  claiming  compensation 
from  the  railroad  company,  being  a  distinct 
corporation,  for  an  injury  from  a  collision,  by 
the  fact  that  he  had  previously  been  compen- 
sated by  the  relief  association  for  the  injury, 
which  he  then  falsely  alleged  was  caused  by 
malaria,  etc.  Owens  v.  Baltimore  ds  0,  B.  Co. 
(C.  C.  8.  D.  Ohio)  35  Fed.  Rep.  715,    1:  76 

Effect. 

35.  An  estoppel  may  be  the  basis  of  a  claim 
to  establish  a  trust  inland  of  which  the  de- 
fendants have  both  the  legal  title  and  the 
possession.    Lindsay  y.  Cooper,  94  Ala.  170, 

16:  818 

86.  An  estoppel  which  prevents  a  mortga- 
gor of  property  from  questioning  the  validity 
of  a  tax  deed  thereof  will  not  have  the  eifect 
of  conveying  to  the  holder  of  the  tax  deed 
either  the  title  or  rights  of  the  mortgagor 
MUUty,  Cook,  135  111.  190,  10:  29e 

b.  Of  Married  Women. 

Bee  also  supra,  8-10,  26 ;  infra,  64. 

87.  A  married  woman  may  be  estopped  to 
the  same  extent  as  if  she  were  a  feme  sole,  by 
conduct  which  is  sufficient  to  create  an  estop- 
pel independent  of  any  contract.  Oalbraith 
V.  Luntford,  87  Tenn.  89,  1:  622 

88.  The  capacity  of  married  women  to  be 
bound  and  estopped  by  their  conduct  is  inci- 
dent to  their  enlarged  power  to  deal  with 
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others,  under  Minnesota  statutes.    Dobbin  v. 
Cordiner,  41  Minn.  165,  4:  888 

89.  The  doctrine  of  estoppel  cannot  be  in- 
voked In  order  to  remove  the  incapacity  of  a 
married  woman,  where  her  contract  relates  to 
a  matter  concerning  which  all  the  common-law 
disabilities  continue,  so  that  the  contract  is  ut- 
terly void  for  want  of  power  or  capacity  to 
make  it.     Cook  v.  WaUing,  117  Ind.  9,  2:  769 

40.  A  married  woman  who  executes  an  as- 
signment of  a  policy  on  her  husband's  life, 
which  she  has  no  power  to  make  under  the 
existing  laws,  cannot  estop  or  bind  herself  by 
her  contemporaneous  covenants  to  do  any  other 
act  necessary  to  carry  out  or  give  validity  and 
effect  to  the  assignment  Briek  v.  Campbell, 
122  N.  T.  887,  10:  269 

41.  A  married  woman  is  estopped  to  enforce 
a  vendor's  lien  on  land  sold  and  conveyed  by 
Joint  deed  of  herself  and  husband,  when  they 
were  both  active  in  making  the  sale,  and  by 
their  declarations  and  conduct  induced  a  third 
person  to  advance  a  part  of  the  purchase  money 
to  the  vendee  under  an  agreement  that  he 
should  have  a  first  mortsaee  on  the  premises 
as  security  therefor,  and  mtX  a  second  mort- 
gage would  be  taken  for  the  unpaid  installment 
of  the  purchase  money.  Wilder  v.  Wilder,  89 
Ala.  414,  9:  97 

42. Though  during  coverture  the  wife  brings 
suit  against  her  husband  and  others  to  assert 
her  right  to  land  acquired  by  her  husband  in 
his  name,  with  the  consideration  paid  by  a  pur- 
chaser of  her  land  under  a  void  deed,  reciting 
in  her  pleading  that  she  had  executed  such 
deed  to  such  first  purchaser,  and  received  the 
consideration,  and  obtain  a  decree  giving  her 
such  land  and  declaring  it  her  separate  estate, 
that  will  not  estop  her  or  such  second  pur- 
chaser from  recovering  the  land  from  the  first 
purchaser  or  his  vendee.  Central  Land  Co.  v. 
LaidUy,  82  W.  Va.  134,  8:  826 

c  By  Contract,  Aseent,  or  Conduct. 

48.  A  person  is  not  estopped  from  denying 
that  a  so-called  corporation  with  which  he  has 
made  a  contract  is  \n  fact  a  legal  corporation, 
and  from  claiming  that  the  stockholders  are 
individually  liable  on  the  contract.  Empire 
Mills  V.  Alston  Grocery  Co.  (Tex.  App.) 

12:  866 

44.  Where  a  shipper  enters  into  an  agreement 
with  a  carrier  as  to  the  value  of  the  property 
shipped,  and  receives  the  benefit  of  low  rates 
by  reason  of  placing  a  low  valuation  upon  the 
property,  he  is  estopped  from  claiming  or  re- 
covering another  and  higher  valuation  after 
the  loss  occurs,  although  said  loss  may  be  the 
result  of  negligence  on  the  part  of  the  carrier, 
provided  the  same  is  not  gross,  wanton,  or 
willful.  Zouch  V.  Chesapeake  A  0.  B.  Co.  (W. 
V.,)36  W.  Va.  524,  17:  116 

45.  A  candidate  is  not  estopped  from  obtain- 
ing a  writ  of  mandamus  to  compel  election 
officers  to  decide  a  tie  vote  by  lot,  according  to 
law,  by  the  fact  that  he  requested  them  not  to 
do  so,  since  all  parties  had  equal  knowledge  of 
the  law,  and  the  duty  was  to  the  public,  and 
not  simply  to  the  candidate.  Johnston  v. 
State,  Sefton,  128  Ind.  16,  12:  286 

46.  The  majority  of  a  religious  society  are 
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estopped  from  claiming  thai  they  have  with- 
drawn from  a  church  aMociation  and  ate  there- 
fore not  subject  to  ita  authority,  where  they 
haye  submitted  their  rights  to  the  association 
and  received  an  advene  dediion.  Smith  ▼. 
Pedigo  (Ind.)  19:  488 

47.  A  taxpayer  who  petitions  for  the  levy  of 
a  special  tax,  actively  supporting  and  voting 
for  the  ordinance  in  advancement  of  his  own  in- 
terestf  Is  estopped  from  setting  up  the  illegality 
and  unconstitutionality  of  the  tax  as  a  defense 
against  paying  it  AndrtuT.  Opdouias  Paliee 
Bd.  41  La.  Ann.  697,  6:  681 

48.  A  bank  which  settles  in  a  foreign 
country  with  one  who  has  stolen  money  from 
it,  and,  to  enable  him  to  make  such  settlement, 
solicits  a  third  person  to  purchase  from  him  a 
draft  which  he  had  pnxmred  with  part  of  the 
stolen  money,  cannot  dispute  the  title  of  the 
purchaser  thereto.  Oamt€U  City  Bank  v.  Pa- 
rent, 184  N.  Y.  527,  18:  840 

49.  Leasing  land  for  the  manufacture  of  brick 
does  not  estop  the  owner  from  claiming  dam- 
ages from  the  lessee  for  the  use  of  a  process  in 
burning  the  brick  which  generates  noxious 
cases  by  which  his  crops  on  adjacent  land  are 
injured.  Fogarty  v.  Junction  City  Pressed 
Brick  Co,  50  Kan.  478,  18:  766 

50.  A  letter  by  an  attorney  stating  that  liis 
client  is  not  disposed  to  flle  a  new  bill  for  the 
infringement  of  a  trademark  so  long  as  the  use 
by  the  other  party  continues  as  at  present,  al- 
though stating  that  he  has  advised  (his  client 
that  this  constitutes  a  violation  of  his  rights, 
does  not  constitute  an  estoppel,  where  it  is 
written  without  any  consideration  and  did  not 
mislead  the  other  party.  Le  Page  Co.  v.  Buseia 
Cement  Co.  (C.  G.  App.  Ist  C.)  5  U.  8.  A  pp. 
112,  17:  854 

51 .  Where  one  of  several  judgment  debtors, 
for  whom  the  judgment  has  been  secretly  pur- 
chased in  another^  name,  holds  the  judgment 
out  to  the  world  as  valid,  and  procures  a  sale 
of  his  own  land  on  execution  under  it,  becom- 
ing the  purchaser  himself  in  another's  name,  he 
is  estopped  from  claiming  that  the  judgment 
was  paid  before  the  sale,  in  order  to  prevent 
the  exercise  of  a  right  of  redemption  by  an- 
other judgment  creditor.  Pease  v.  Bitchie, 
182  ni.  e88,  8:  566 

52.  One  clothing  an  agent  with  apparent 
authority  is,  as  to  parties  dealing  on  the  faith 
of  such  authority,  conclusively  estopped 
from  denying  it.  Hubbard  v.  Tenbrook,  124 
Pa.  291,  8:  888 

d.  By  BepresentcUions, 

58.  Representations  td  a  commercial  agency 
respecting  one's  business,  communicated  to  its 
patrons,  estop  him  as  against  the  latter  to  deny 
their  truth.    Stevens  v.  Ludlum,  46  Minn.  16U, 

18:  870 

54.  Where  one  states  a  thing  to  another  with 
a  view  to  the  others  altering  his  position,  then 
the  person  to  whom  the  statement  is  made  is 
entitled  to  hold  the  other  bound,  and  the  mat- 
ter is  regulated  by  the  state  of  facts  as  imported 
by  the  statement.  Conrow  v.  LiiiUj  115  N . 
Y.  887.  5:  698 

55.  A  party  is  estopped  from  asserting  title 
to  property  when  his  declarations  have  in- 
duced another  who  was  about  to  purchase  it 
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to  believe  that  it  was  owned  by  a  third  per- 
son.    Qruber  v.  Baker,  20  Kev.  458,    9:  808 

56.  If  one  is  induced  to  purchase  Isnd  by 
the  acts  or  representations  of  another,  designed 
to  influence  his  conduct,  and  creating  a  reason- 
able belief  on  hia  part,  under  which  he  acta, 
that  he  is  thereby  acquiring  a  valid  title  to  the 
same,  the  party  who  has  thus  influenced  him 
ia  estopped  frem  setting  up  his  own  title  exist- 
ing at  the  time  of  the  purchase,  aeainst  that  of 
the  purchaser.  Brookhawn  v.  Smith,  118  N. 
t.  684,  7:  755 

57.  Where  the  state  board  of  railroad  com- 
missioners publish,  for  the  length  of  time  re- 
quired by  law,  a  notice  that  a  schedule  of 
rates  would  go  into  effect  on  a  certain  day, 
and  the  secretary  of  the  commission,  on  re- 
ceipt of  a  telegram  from  certain  railrcmds  ask- 
ing an  extension  of  time,  grants  the  extension 
and  publishes  the  following  week  notice  of 
such  change,  the  commission,  on  the  applica- 
tion of  the  railroads  to  restrain  the  nirther 
publication  of  the  notice,  cannot  urge  that  the 
publication  is  complete,  and  that  the  exten- 
sion of  time  was  unauthorized,.  Chicago  dt 
N.  W.  B,  Co,  V.  Dey  (C.  C.  8.  D.  Iowa)  2  Inters. 
Com.  Rep.  825,  85  Fed.  Bep.  866,       1:  744 

58.  The  pledgee  of  a  vendee  cannot  be  re- 
garded as  having  a  better  right  than  the  ven- 
dee, on  the  principle  of  estoppel,  anless  he 
showa  that  what  has  been  said  or  done  by  the 
vendee  has  in  some  way  influenced  the  conduct 
of  the  pledgee  to  his  detriment.  Conrad  v. 
disher,  87  Mo.  App.  852,  8:  147 

e.  By  SHenee, 
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59.  There  can  be  no  estoppel  or  even  waiv- 
er by  silence,  except  under  circumstances 
where  it  becomes  the  duty  of  the  party  to 
speak.  Knoedler  v.  Olaenur  (G.  C.  App.  2d 
C.)  55  Fed.  Rep.  895,  80:  788 

dO.  The  unlawful  use  for  many  years  of 
the  name  of  a  foreign  firm  by  one  who  had 
the  right  to  designate  himself  as  its  successor 
merely,  even  if  It  is  not  objected  to  by  the 
firm,  which  is  not  apparentty  aware  of  the 
extent  of  such  use,  will  not  give  the  user  a 
right,  based  on  his  own  wrong,  to  prevent  the 
Arm  or  its  successor  from  again  using  its  own 
name,  upon  establishing  a  similar  business 
again  in  the  same  city.  Id, 

61.  The  silence  of  an  administrator  in  respect 
to  any  individual  title  or  claim  to  property 
sold  by  him  in  person  as  that  of  his  intestate 
under  order  of  the  court,  estops  him  and  those 
who  claim  under  him  from  afterwards  setting 
up  a  legal  title  which  he  had  at  the  time  of 
the  sale.    Lindsay  v.  Cooper,  94  Ala.  170, 

16:  818 

62.  Silence  of  a  legatee  who  had  said  she 
was  to  be  paid  $10,000,  on  the  reply  of  the 
testatrix  that  $8,000  of  it  had  been  paid,  is 
not  an  admission  of  such  payment.  Jaques 
V.  Swasey,  153  Mass.  596,  18:  566 

63.  Where  a  person  saw  work  done  from 
day  to  day  on  a  contract  to  build  a  sidewalk 
for  him,  and  made  no  objection  to  the  manner 
in  whicJi  it  was  done  until  it  was  completed, 

,  he  is  estopped  from  defending  against  the 
!  whole  contract  price  of  the  wora,  whether  the 

facts  show  an  acceptance  or  not.    Katz  v. 

Bedford,  Tt  Cal.  819,  1:  886 


ESTOPPEL,  m.  f,  g. 


d95 


64.  A  woman  whose  title  appears  on  the  re^ 
•ords  is  not  estopped  from  contesting  a  me- 
chanics* Hen  on  her  property  by  the  fact  that 
«be  knew  of  the  erection  of  a  buildinfj^  thereon 
without  giving  notice  of  her  ownership  or  that 
«be  would  not  pay  therefor,  where  the  work 
was  done  under  a  contract  with  her  husband, 
who  had  promised  her  that  he  himself  would 
pay  for  it,  although  the  contractor  supposed 
the  husband  was  the  owner.  HunUey  y. 
Bolt,  68  Conn.  445,  9:  1 1 1 

65.  A  plaintiff  should  not  be  permitted  to  set 
up  her  ripariao  interest,  so  as  to  deteat  the  de- 
fendant's right  to  a  certain  portion  of  the  water 
•of  a  creek,  where  the  diversion  was  made  under 
a  claim  of  title,  and  the  defendant  believed  and 
had  reason  to  believe  that  the  claim  was  well 
founded,  and  the  plaintiff  stood  bjr  without 
4U8erting  or  making  known  her  cUum,  while 
the  defendant  was  expending  large  sums  of 
money  and  making  extensive  improvements, 
tinder  an  honest  and  reasonable  belief  that  it 
had  the  right  to  make  such  diversion,  and  with- 
out which  its  expenditures  would  prove  a  total 
loss.  OurtU  V.  La  Qrande  Hydraviie  Water 
Co.  30  Or.  84,  10:  484 

f .  By  Laehn  or  Aequieacenee. 

66.  Delay  for  five  years  by  the  owner  of 
propertv  abutting  on  a  street  through  which  an 
elevated  railroad  has  been  erected,  before  bring- 
ing suit  for  the  damage  inflicted  upon  his  prop- 
erty by  such  road,  and  his  patrons^  of  the 
road  as  a  passenger,  will  not  defeat  his  right  to 
recover  such  damage.  Abendroth  v.  Manhat- 
tan it  O?.  122  N.  Y.  1,  1 1:  684 

67.  No  estopuel  against  an  injunction  to  re- 
strain continmnff  trespasses  by  the  operation 
•of  an  elevated  rulroad  in  a  street  in  front  of 
plaintiff^s  premises  arises  out  of  his  mere  de- 
fay  to  bring  suit  for  eleven  years  after  the 
•original  trespass,  and  his  occasional  riding 
on  the  roNsd  as  a  passenger,  though  his  only 

grotest  against  the  construction  of  the  road  was 
y  subscription  to  pay  counsel  to  prevent  it 
Qalway  v.  MHrapoUtan  Mw.  R.  Co,  (K.  T.) 
128  N.  Y.  132.  18:  788 

68.  An  execution  sale  may  constitute  an  equit- 
4ible  assignment  or  transfer  of  a  vendor's 
lien,  on  the  principles  of  estoppel,  although  the 
vendor  bad  no  interest  subject  to  execution, 
where  he  acquiesced  in  the  sale  knowing  what 
was  intended  to  be  sold,  being  present  at  the 
«ale,  consenting  to  the  application  of  the  pro- 
ceeds to  the  satisfaction  of  a  judp:ment  against 
him,  receiving  the  surplus,  and  demanding  col- 
lateral which  had  been  pledcred  for  the  pav 
ment  of  the  debt.  Fallon  v.  Worthington,  13 
Colo.  559,  6:  708 

60.  Permission  given  to  a  railroad  company 
to  use  and  occupy  a  right  of  way  for  ten  years 
across  a  lot  does  not  estop  the  owner,  at  the 
«>.nd  of  the  ten  years,  from  denying  the  right  of 
the  railroad  company  to  condemn  the  land  for 
«uch  right  of  way.  Kyle  v.  TexM  A  N.  0  R 
Ci>.  (Tex.)  4:  276 

7(JL  Although  a  municipal  ordinance  sub 
sequently  validated  by  an  Act  of  the  Legislatun 
conferring  upon  a  railway  company  a  right  ot 
way  to  lay  its  traces  and  operate  its  road  aloni: 
a  certain  street  can  give  no  valid  right  to  sucli 
company  as  against  adjoining  ownprs  in  whont 
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the  fee  to  the  street  is  vested,  yet  such  owners 
are  estopped  to  maintain  ejectment  against  the 
company,  whero  they  made  no  objection  to 
the  ordinance,  but  x)ermitted  the  company  to 
1^  its  track  and  operate  its  road  for  a  period 
of  three  years  prior  to  the  commencement  of  the 
action*  Beichert  v.  8t.  IxmU  4b  8,  F.  E.  Co. 
51  Ark.  491,  6:  188 

71.  To  authorize  a  person  to  claim  a  forfeiture 
ot  valuable  property  rights  on  account  of  the 
violation  of  a  condition  upon  which  they  are 
granted,  he  must  proceed  to  enforce  it  at  once. 
He  cannot  remain  passive  for  a  long  time  after 
acts  have  transpired  upon  which  others  have 
relied  in  matters  of  importance  to  them,  and 
then  insist  upon  the  f  oneiture  in  consequence 
thereof.  Huston  v.  Bybee,  17  Or.  140,  8:  668 

72.  Where  the  owner  of  land  has  acquiesced 
for  some  years  in  sales  and  transfers  of  a  ditch 
and  water  right,  he  thereby  waives  a  condition 
in  the  agreement  under  which  the  ditch  was 
constructed,  that  it  should  not  be  iold«  but 
should  revert  to  him.  Id, 

78.  The  acceptance,  without  objection,  by  a 
subscriber  to  bank  stock,  of  a  condition  in  the 
certificate  that  it  will  not  be  transferred  on  the 
books  until  he  has  paid  all  of  his  debt  to  the 
bank,  estops  him  from  objecting  to  such  con- 
dition after  a  subsequent  loan  to  him  from  the 
bank,  and  the  bank  has  an  equitable  lien  on 
uie  stock  for  the  amount  due  from  him.  Jen- 
Tunae  v.   Califomia  Bank,  79  Gal.  828, 

5:  888 

74.  An  estoppel  by  failuro  to  object  to  the 
erasure  of  the  name  of  a  cosurety  cannot  arise 
to  prevent  denial  of  liability  as  surety  on  ac- 
count of  such  erasure,  where  the  sureties  had 
no  knowledge  of  the  erasing.  Btote  v.  Me- 
QonigU,  101  Mo.  853,  8:  785 

75.  A  defendant  in  ejectment  is  not  estopped 
to  set  up  adverse  possession  by  the  fact  that  nit 
grantor,  after  setting  up  the.  same  defense  in 
a  prior  action,  had  settled  it  by  buying  the 
plaintiff's  title  and  giving  his  notes  for  the 
purchase  price,  and  that  the  same  plaintiff  has 
brought  a  second  action  after  a  default  in  pay- 
ment of  the  notes.  Qreene  v.  Couse,  127  N. 
Y.  886,  18:  806 

76.  There  is  no  acquiescence  in  or  ratifica- 
tion of  the  surrender  of  a  life  insurance  policy 
by  a  guardian  in  socage,  made  without  the 
knowledge  of  the  beneficiaries  when  they  were 
minors,  where  they  have  not  consciously  or  in- 
tentionally acquiesced  in  or  ratified  it,  or  taken 
the  fruits  of  it,  or  done  anything  to  mislead  or 
preiudice  the  insurance  company.  Folev  v. 
Mutton  L.  Ins.  Co.  188  N.  Y.  888,     80:  680 

g.  By  Negligence. 

77.  A  woman  who  signs  and  acknowledges 
without  reading,  an  assignment  of  an  insur- 
ance policy,  indorsed  on  its  back,  under  a  be- 
lief that  it  is  a  mere  receipt  for  money  paid, 
and  in  ignorance  that  her  deceased  husband 
had  any  insurance  on  his  life,  is  negligent  and 
therefore  has  no  remedy,  where  it  is  not  shown 
that  she  could  not  read  at  the  time,  or  that  she 
did  not  know  that  acknowledgments  to  re* 
ceipts  'aro  not  required  by  law  and  are  very 
unusual.    MiUer  v.  Powers,  119  Ind.  79, 

4:  488 

78.  The  principal  is  not  estopped  to  deny  the 
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sutboritj  of  his  agent  to  do  aote  in  excess  of 
the  authority  expressly  given  him,  because  he 
might  have  Known  that  the  agent  was  exercis- 
ing such  power  if  he  had  exercised  ordinary  dili- 
fence;  he  is  not  required  to  distrust  his  agent, 
ut  may  act  on  the  presumption  that  third  par- 
ties dealing  with  the  agent  will  not  be  neglig^ent 
in  ascertaming  the  extent  of  his  authority. 
WfieeUr  v.  McGfuire,  86  Ala.  898,         2:  808 

h.  By  Beeeiving  Benefits. 

79.  One  who  has  taken  the  benefit  of  a  build- 
ing regulation  cannot  repudiate  the  conditions 
on  which  it  is  given.  Fowler  v.  Sake,  7  Mack- 
ey,  670,  7:  649 

80.  A  city  cannot  shield  itself,  in  an  action  on 
a  contract  which  is  not  tUtra  iriree,  behind  a 
defense  based  on  the  manner  in  which  the  con- 
tract was  made,  and  retain  the  benefits  of  the 
contract,  without  tendering  at  least  a  reason- 
able compensation  for  the  benefits  received. 
MeOuire  v.  Bapid  City,  6  Dak.  846,    5:  758 

81.  Where  the  directors  of  a  building  and 
loan  association  have  borrowed  money  and  ap- 
plied it  to  the  retirement  of  matured  shares  of 
stock,  the  corporation  is  estopped  by  receiving 
the  benefit  of  the  loan  from  setting  up  a  want 
of  power  to  make  it.  Even  if  the  stock  was 
not  fully  matiired  and  there  was  in  conse- 
quence no  power  to  borrow  the  money,  the 
corporation  cannot  take  advantage  of  that  fact 
without  refunding  the  money  advanced  and 
used  for  its  benefit  North  Hudson  Mut.  Bldg. 
A  L.  Asao,  V.  Hudson  First  Nat,  Bank,  79 
Wis.  31,  11:  845 

82.  Borrowing  from  a  forger  money  which  he 
has  obtained  upon  the  security  of  a  forged 
mortgage  upon  property  of  the  borrower  will 
not  estop  the  latter  from  setting  up  the  forgery 
t»  defeat  the  collection  of  the  mortgage,  unless 
he  participtted  in  or  was  privy  to  the  illegal 
acts.    Shaltueky.  Watson,  58  Ark.  147. 

7:  561 

83.  The  widow  of  a  deceased  partner,  who 
has  received  all  the  proceeds  of  real  estate  in 
excess  of  the  amount  necessary  to  pay  firm 
debts,  is  estopped  from  claiming  any  interest 
in  the  real  estate  as  against  the  purchasers. 

WdUtnff  V.  Burgess,  133  Ind.  399,  309.  7:  481 

84.  One  who  has  elected  to  take  a  devise  un- 
der a  will  requiring  him  to  convey  to  others 
certain  land  of  which  he  holds  the  title  cannot 
refuse  to  make  such  conveyance,  and  claim 
that  the  land  belongs  to  him.  MeQuerry  v. 
QiUiland,  89  Ky.  434,  7:  454 

86.  A  covenantee  who.  with  the  menus  at 
kand  of  knowing  all  the  facts,  accepts  his  share 
of  money  paid  by  the  covenantor  for  a  release 
from  his  obligation,  will  be  precluded  from  af- 
terwards proceeding  to  enforce  the  covenant. 
Wood\,  Billiard,  151  Mass.  834,  7:  804 

86.  Specific  nerformnnce  of  a  contract  will 
not  be  defeated  for  failure  of  consideration, 
>where,  after  knowledge  of  the  failure,  the  de- 
ifendant  has  chosen  to  avail  himself  of  the 
benefits  of  the  contract  and  to  go  on  under  it. 
Gloucester  Isinglass  dt  Q,  Co,  v.  Russia  Cement 
Co,  154  Mass.  93,  12:  568 

1.  By  Ineonsistency  in  Acts,  Claims,  etc. 

87.  A  person  cannot  be  permitted  to  alle<?e 
for  one  puposethat  an  iniunction  was  utterly 
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void,  and  in  the  same  action  deny  it  for  an- 
other purpose.  Mark  v.  Hyatt,  135  N.  Y. 
806,  18:  275 

88.  A  party  is  estopped  from  denying  the  va- 
lidity of  a  judgment  agamst  nlm,  wnere  ne 
has  successfullv  set  it  up  to  defeat  objections 
made  to  his  discharge  in  bankruptcy  by  the 
judgment  creditor,  on  the  ground  that  the 
latter's  claims  were  merged  in  the  judgment, 
which  had  been  taken  after  the  adjndlcatioa 
in  bankruptcy,  and  therefore  that  the  latter 
was  not  interested  to  oppose  the  discharge. 
GomwaU  v.  JDavisCO.  C.  8.  D.  N.  Y.)  88  Fed. 
Rep.  878,  4:  56a 

89.  Whether  or  not  a  state  court  has  juris- 
diction to  enforce  penalties  for  usury  prescribed 
by  state  law,  in  an  action  by  a  national  bank, 
wherb,  in  such  an  action,  the  defendant  has  set 
up  as  a  defense  that  illegal  interest  has  been 
received  by  the  bank,  and  asks  for  a  deduction 
of  the  usurious  interest  from  the  amount,  and 
has  received  a  judgment  In  his  favor  to  that 
extent,  he  is  estopped  from  subsequently  ob- 
jecting to  the  authority  of  the  court  to  render 
the  judgment,  and  bringing  an  action,  under  U. 
S.  Kev.  Stat,  g  5198,  to  recover  twice  the 
amount  of  the  illegal  interest.  BoUong  v. 
JSchuyUi' Nat.  Bank,  36  Neb.  381,         8:  142- 

90.  Proceedings  by  an  administrator  of  a 
deceased  covenantee  to  carry  out  an  agreement 
by  such  decedent  to  release,  and  to  procure  the 
other  covenantees  to  release,  the  covenantor 
from  his  obligation,  will  not  estop  him  from 
setting  up  an  independent  right  belonging  t» 
him  as  a  covenantee  to  enforce  the  covenant,  if 
he  has  not  ratified  or  profited  by  the  agree- 
ment, although  they  may  preclucie  him  from 
exercising  any  right  to  enforce  the  covenant 
which  he  may  claim  through  or  on  behalf  of 
the  decedent.  Jf^ood  v.  BuUard,  151  Mass. 
334,  7:  804 

91.  A  mortgagee  is  not  estopped  to  enforce 
his  mortgage  by  previously  selling  the  moit- 
gagor's  interest  in  the  propertv  on  execution 
salS  to  satisfy  another  debt.  Ilax  v.  SeumaUy 
14  Colo.  586,  9:  841 

93.  A  widow  is  estopped  by  accepting  a  ae- 
vise  under  her  father's  will,  from  claiming^ 
dower  in  land  devised  by  him  to  another  per- 
son, on  the  ground  that  his  purchase  thereof 
while  administrator  of  her  husband's  estate 
was  void  as  sjarainst  public  policy.  Zivimer- 
man  v.  Lebo,  151  Pa.  845,  17:  586 

93.  Devisees,  although  claiming  under  the 
will,  are  not  estopped  from  denying  the  truth 
of  a  recital  therem  that  testator  has  made  a 
deed  of  certain  of  his  property  in  trust  for  cer- 
tain charitable  purposes.  Hunt,  Qtreatar,  v. 
Evans,  134111.  496,  11:  185 

ft4.  A  holder  of  a  note  is  not  estoppe<i  to 
prosecute  his  claim  against  the  insolvent  estate- 
of  the  maker  and  principal  debtor,  by  the  fact 
that,  bemg  compelled  to  bring  suit  or  permit 
the  sureties  to  do  so,  he  permitted  the  latter  ta 
bring  an  attachment  suit  in  his  name,  to  attack 
the  validity  of  the  insolvency  assignment  by 
the  debtor,  where  the  attachment  suit  has  been 
dismissed  before  he  prosecutes  his  claim.  Be 
Hobson's  Estate,  81  Iowa,  393,  11:  255 

95.  A  claim  by  an  assignor  and  assignee,  that 
an  assignment  for  creditors  Is  a  trust  for  cer- 
tain creditors  only,  as  they  intended  it,  estops 
them  from  claiming  that  it  \b  invalid  for  lack 
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of  acknowledgment  and  recording,  when  It  is 
held  to  ennre  under  the  statute  to  the  benefit 
of  aH  creditors.  Fa/rweU  y.  Cohen,  138  111.  216, 

IS:  281 

]•  By  CharaeUr  or  Bdaium  qf  Parties. 

See  also  fupra^  17-21. 

96.  Owners  of  the  fee  of  land  are  not  es- 
topped by  the  eonduct  of  a  life  tenant  of 
which  they  have  no  knowledge.  Welsh  v. 
Taylor,  184  N.  Y.  450,  18:  585 

97.  The  purchaser  of  land  from  several  own- 
ers is  not  estopped  from  asserting  his  rights 
therein  by  the  estoppel  only  of  a  part  of  his 
grantors.  "  Id. 

98.  Purchasers  at  a  judicial  sale,  although 
for  value  and  In  good  faith,  are  affected  to  the 
same  extent  as  the  person  whose  title  they 
buy,  by  an  estoppel  in  pais  which  prevented 
him  from  asserting  the  title.  Lindsay  v.  (7o0p- 
er,  94  Ala;  170,  16:818 

99.  While  a  tenant  cannot  dispute  the  title 
of  his  landlord  to  the  leased  property,  he  may 
show  tiiat  the  landlord'^  right  to  the  land  has 
terminated  without  the  tenant's  fault,  and  that 
he  has  no  longer  any  right  to  maintain  an  ac- 
tion to  recover  possession  of  the  property. 
Franklin  (Jounty  Qramtnar  School  v.  Bailey , 
62  Yt  467,  10:  405 

100.  Wliere  a  vendee  enters  into  possession 
of  land  under  a  contract  of  purchase,  he  will 
not  be  permitted  to  obtain  an  outstanding  title 
and  assert  it  against  his  vendor,  but  such  title 
will  enure  to  the  benefit  of  the  vendor.  Friiik 
V.  Tiwmas,  2uOr.  2266.  19:  289 

101.  Where  the  vendor  is  prevented  from 
complying  with  his  contract  by  the  wrongful 
act  of  the  vendee  in  obtaining  an  outstanding 
title  to  a  portion  of  the  land,  so  far  as  that  p6r- 
tion  of  the  land  is  concerned,  in  a  suit  by  the 
vendor  to  rescind,  the  vendee  is  estopped  from 
claiming  that  no  tender  of  the  deed  has  been 
made.  Id, 
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Of  Tenant,  see  Landlord  and  Tenant,  29-31. 
As  Breach  of  Covenant,  see  Covanants,  23. 


EVIDENCE. 

I.  Judicial  Notice. 

a.  In  General;  LatM;  Proclamations, 

b.  Official  Character  and  Acts. 

c.  Politieal  and  Oeoffraphieal  Matters. 

d.  Other  Matters, 

n.  Pbesumptions  and  Burden  op  Peoop. 

a.  In  General;  Laws;  Ordinances, 

b.  Establishing  Allegations  or  Claims. 

c.  Defenses, 

d.  Exceptions  or  Exemptions, 

e.  Ooneeming  Persons. 

1.  Status;  Condition  or  Relation. 

2.  Marriage;  Identity, 
8.  Death;  Survivorship, 
4.  Assent;  Authority. 

6.  Knowledge;  Sanity;  Capacity. 
6.  Malice;  Wrongful  Intent, 

Index  to  Notes  Preoedla^. 


II.  e — (continued) 

7.  From     Silence;      Withholding 

Evidence. 
f.  Corporations;  Partnership. 

§.  Continuance. 
.  As  to  Skill;  Negligence;  Care. 

1.  In  QenercU. 

2.  Contributory  Negligence, 

8.  By  Carriers. 

a.  As  to  Personal  Injunes. 

b.  As'to  Property. 
L  Asto  Official  Acts. 

J.  From  Circumstances  and  Course  of 

Business, 
k.  As    to   Riohts,    Inst7^uments,  and 
Property, 

1.  In  General. 

2    Ownership  or  Possession, 
1.  Payment;  Credit. 

ILL,  Best  and  Seoondart  Evidence. 

IV.  Documentary  Evidence. 

a.  Preliminary  Matters;  Genuineness 

and  Validity, 

b.  Statutes;  Ordinances. 

c.  Certificate;  Award, 

d.  Official  Records. 

e.  Judgments  and  Judicial  Recoi'ds. 

f.  Pleadings  and  Papers  in  Suit. 

g.  Evidence     Previously     Taken     or 

Used;  Affidavits. 
h.  Tax  Book  {n*  List. 
L  Deeds;  Wills, 

J.  Accounts  and  Account  Bosks. 
k.  Letters  and  Telegrams. 
1.  Rec(nxh  and  Papers  of  Corporations 
or  Caniers, 
m.  Note;  Indorsement. 
n.  Paper  Produced  on  Notice, 

0.  Miscellaneous. 

Y,  Demonstrative  Evidence;  Articles 

AND  Things;  View  op  Jury. 
VI.  Parol  and  Extrinsic  Evidence  Con- 
CBRNrNo  Writinob. 

a.  In  General. 

b.  Custom  or  Usage, 

c.  Prior  and  Collateral  Parol  Agree- 

ments. 

d.  Subsequent  Changes. 

e.  Meaning:  Intention;  Explanation, 

f.  As  to  Commei'cial  Paper, 

g.  Consideration, 
h.  Fraud. 

i.  Condition;  Trust;  Mortgage. 
j.  To  Identify  Subject  or  Person, 
k.  Circumstances, 

1.  Concerning  Records, 

Vn.  Opinions  and  Conclusions. 

a.  In  General, 

b.  UypothetieaZ  Questions, 

c.  Cause  and  Effect, 

d.  Physical  Conditions;  Medical  Tes- 

timony. 

e.  Sanity;  Capacity, 

f.  Values;  Damages. 

g.  Contingent   Results;    What   might 

have  Been, 
h.  Legal  Questions; Meaning  of  Terms. 
I,  Estif nates    of    Quantity;    Speed; 

Time, 
|.  Danger;  Negligence. 
I,  Intent;  Mental  Conditi4>ns, 
1.  Miscellaneous, 


I 
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VIII.  CONFBSSIOHS. 
IX.    ADMIS6IOMS. 

X.  HsARfAT;  Dbclarationb;  Res  GESTiB. 

a.  In  General. 

b.  Confidential  GomfMinieaUoTis, 

c.  Party*$  OumAeU  and  Declarations, 

d.  Acta  and  Deelaratitmt  of    Third 

Peraans  QeneraUy. 

e.  Acta  and  DedaraUone  of  Agent  or 

Bepreseniative, 

t  Aete  or  Declarations  €f  Testator  or 
Former  Oum&r  of  Property. 

g.  Acts  and  Declarations  of  Partner 
or  Co-Conspirator, 

h.  Comt^ints  of  Injuries  and  Buffer- 
ing.    * 

i.  ThitaU. 

i.  Telephone  Oontersations. 

k.  Conversation  through  Interpreter. 

XL  Relevancy  and  Materiality. 

a.  In  General;  Proof  of  Negatives; 

Mattes  Pending  Suit, 

b.  Custom  or  Habit, 

c.  Character  and  Beputation, 

d.  Kfwioledge;  Notice;  Mental  Capa- 

city, 

e.  IntetU;  Motive;  Fraud. 

f.  Prices;  Values, 

g.  Damages. 

h.  Care;  Negligence, 

i.  Suggestive  Facts;  Fads  Supporting 

Inferences. 
j.  Circumstances, 
k.  Similar  Acts  or  Facts. 
1.  EjBplanation  and  Rebuttal, 
m.   Under  Particular  Headings, 
n.  Miscellaneous, 

XII,  Weight;  Effect  and  Sufficiency. 

a.  In  General. 

b.  Cause  and  Effect. 

c.  Certificate;  Official  Acts  or  Record, 

d.  To  Overcome  Writing  or  Pleading, 

e.  As  to  Fraud. 

f.  As  to  Negligence. 

g.  As  to  Property  Rights. 
h.  In  Criminal  Cases, 

i,  Vanance, 

Review  of  Decision  as  to,  see  Appeal  and 

Errob,  160-168. 
Raising  Questions  of,  on  Appeal  for  the  First 

Time,  see  Appeal  and  Eebob,  197-202. 
Reversal  for  Errors  as  to,  see  Appbal  and 

Error,  284-818. 
To  Show  Purpose  of  Legislature,  see  Appro- 

PBIATIONB,  9. 

Presumption  of  Innocence  of  Attorney,  see 
Ohampkrty  4 

"Conflict  of  Laws  as  to  Evidence,  see  Con- 
flict OF  Laws,  78. 

Due  Process  of  Law  as  Affecting  Evidence, 
see  CoNSTiTUTiONAii  Law,  182. 

Oral,   under  Statute  of    Frauds,  see    Con- 
tracts, 77. 

Illegality  of  Contracts  for,  see  Contracts, 
184,  185. 

Impairing  Contract  by  Statute  as  to,  see  Con- 
tracts, 398. 

Reception  of,  on  Trial,  see  Trial,  III.  c. 

Privilege  from  Furnishing  against  Self,  see 
Crimination  of  Self. 
See  Indez  to  Notes  Preeedinir* 


EVIDENCE.  L  a,  b. 


I.  Judicial  Noticb. 


a.  In  General;  Lau»;  Proclamations, 

1.  A  court  takes  judicial  notice  of  and  de- 
termines tor  itself  the  law.  Norman  v.  Ken- 
tu^  Bd,  of  Managers  of  World's  Col,  Bxpo, 

98  Ky.  — ,  IB:  5*6 

2.  The  court  will  take  judicial  notice  of  a 
general  statutory  law  by  which  liability  on  an 
ofDcial  bond  is  limited  to  the  term  for  which 
the  officer  wm  elected,  and  will  Ibfoitthe  judg- 
ment thereon  aocordia^  without  legud  to 
defects  in  the  answer.  King  (kmn^/  v.  Ferry 
5  Wash.  586,  19:  600 

8.  Judicial  notice  is  taken  by  the  Supreme 
Court  of  Ohio  that  no  statute  existed  in  that 
state,  prior  to  the  adoption  of  the  present  Con- 
stitution, authorizing  the  iocorporation  of  a 
street-railroad  company.  Rider  v.  FritehM 
49  Ohio  St.  285,  15:  618 

4  The  law  of  a  mster  state  of  the  Ameri- 
can Union  is  a  foreign  law  in  the  sense  that  it 
is  not  judicially  noticed,  bat  must,  in  order  to 
have  eflfecf ,  be  proved  as  a  fact.  Conrad  v. 
Fisher,  87  Mo.  App.  853,  8:  147  |  Summer  v. 
Miteh^U,  29  FU.  179,  14:  816 

6.  In  a  suit  in  Wisconsin  upon  a  replevin 
bond  whidi  was  executed  by  the  defendadta  in 
an  action  la  the  district  court  of  Minnesota, 
the  court  is  not  bousd  to  take  Judicial  notice 
of  the  law  of  Minnesota  regnlatrng  the  actiea 
of  replevin.  Otbom  ▼.  Blackburn,  78  Wis. 
209,  10:  887 

Act  of  ConpeMU 

6.  A  state  cx>urt  will  take  judicial  notice  of 
an  Act  of  Congress.  Benner  v.  Atlantic 
Dredging  Co.  184  K  Y.  166,  17:  880 

7.  The  court  will  take  judicial  notice  that 
the  World's  Fair  Columbian  Exposition,  re- 
ferred to  in  Cal.  Stat  1891.  p.  24,  is  to  be  held 
under  and  by  virtue  of  the  Act  of  Congress  of 
April  25,  1890.    Daggett  v,  Colgan,  ^^*|i  ^ 

8.  Courts  must  take  judicial  notice  of  a 
treaty  with  a  foreign  government.    Sxpo,rte 

MecAbe  (D.  C.  W.  D.  Tex.)  46  Fed.  Rep.  8«8. 

18:  6ov 

9  Courts  take  judicial  notice  of  official 
proclamations  and  messages  of  the  Executive. 
ykeUs  V.  Miss^ri  P,  R.  Co,  110  Mo.  286, 

X6:  847 

10.  A  proclamation  by  the  governor  of  a 
state,  after  personal  investigation,  declarinc 
the  existence  in  the  state  of  unlawful  combi- 
nations of  men  jeopardizing  property,  terror- 
izing the  people,  and  setting  the  laws  at 
naught,  made  a  part  of  the  record,  may  be 
considered  by  a  Federal  court  on  an  apphca- 
tion  to  enjoin  a  combination  of  workmen  from 
farther  unlawful  acta  against  employers. 
Cesur  D*Alene  Consoi,  Min,  Co,  v.  Miners 
Union  of  Wandnerip.  C.  D.  Id.)  51  Fed.  Rep. 
260,  1®8  888 

b.  OfflMl  Oharaeter  and  Acts. 

11.  Judicial  notice  will  be  token  of  the  fact 
that  after  a  judge  was  commissioned  ?nd  sworn 
into  office  he  was  assigned  to  a  certam  district 
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l)T  the  pnMinf  Judce,  and  commenced  to  du- 
charge  the  duties  of  the  office,  and  has  been 
lecoffoized  as  judge  by  the  officers  and  people 
of  the  state.     Waieatt  t.  WeUs^  21  Nev.  47, 

9:  69 

13.  Courts  will  take  Judicial  notice  of  a 
census  taken  under  authority  of  the  state  or 
of  the  United  States.  Si€U€,  Adams  County, 
Y.  Cunningham,  81  Wis.  440,  15s  661 ;  Par- 
ker y.  State,  Bnoea,  183  Ind.  178,      18s  667 

18.  A  Justice  of  the  peace  on  an  application 
for  a  warrant  for  ohsiructing  service  of  pro- 
cess cannot  Judicially  know  the  defects  in  suck 
process,  as  that  is  a  question  to  be  tried. 
Marks  ▼.  JSuUivan  (Ujtah)  20:  590 

14.  A  court  cannot  take  Judicial  notice  of 
the  reconi  in  another  case  in  the  same  court, 
without  its  formal  introduction  in  evidence. 
Stanly  ▼.  MeElrath,  86  Gal.  449,      10:  645 

c.  Political  and  Qeographicdt  Matters, 

15.  A  court  in  Indiana  will  take  Judicial  no. 
tice  tnat  lunds  raised  tor  or  appropnatea  to 
the  support  of  common  schools  pert^  to  the 
school  corporation  of  a  township,  and  can  only 
be  administered  by  the  township  trustee  in  that 
behalf.    Skinner  ▼.  Harrison  Hop,  116  Ind. 

1^*  2:  187 

Primary  elections. 

16.  Courts  will  take  Judicial  knowledge  of 
the  fact  that  primary  elections  have  crown  to 
be  an  essential  part  of  our  political  system. 
State  Y.  Hirseh,  125  Ind.  207,  9:  170 
Judicial  district. 

17.  Judicial  notice  is  taken  of  the  fact  that  a 
certain  county  constitutes  a  judicial  district, 
with  a  president  and  an  additional  law  Judge. 
Com.  Y.  mtzpatrtek,  121  Pa.  109,         1:  451 

18.  Judicial  notice  will  be  taken  of  the 
geography  of  a  state,  and  also  of  the  enumer- 
ation of  inhabitants  taken  pursuant  to  law. 
ParkerY,  8tate,PinseU,193  Ind.  178,  18:  667 

19.  A  court  will  take  judicial  notice  of  the 
location  of  a  certain  county  in  the  state.  St, 
Louis,  I.  M.dS.  B.  Co.  v.  Pstty,  67  Ark.  369. 

20:484 

20.  A  court  will  take  Judicial  knowledge  of 
the  location,  general  boundaries,  and  Juxtapo- 
sition of  the  several  counties,  towns,  and  wards 
mentioned  in  a  public  statute  which  it  is 
called  to  decide  upon.  State,  Adams  County, 
Y.  Cunningham,  81  Wis.  440,  16:  561 
Histances. 

21.  Judicial  notice  will  be  taken  of  the  rela- 
tive distances  from  a  certain  place  to  another 
part  of  the  same  state  and  to  neighboring 
states.  Jamieson  v.  Indiana  Natural  Gas 
&  O.  Co,  128  Ind.  565,  12:  652 
Rivers. 

22.  A  state  court  will  take  Judicial  notice  of 
the  fact  that  the  whole  of  a  river  within  a 
state  is  above  the  ebb  and  flow  of  tides. 
Otifie  V.  State,  86  Ala.  88,  4:  2Z 

28.  Judicial  notice  may  be  taken  by  Massa- 
chusetts courts  that  the  Connecticut  River 
above  the  dam  at  Holyoke  does  not,  either  by 
itself  or  by  uniting  with  other  water,  constitute 
a  public  highway  over  which  commerce  may 
be  carried  on  with  other  States  or  with  foreign 
countries.    Com,  v.  King,  150  Mass.  221, 

6:  686 

See  Index  to  Notes  Preoediagit 


d.  Other  Matters. 


24.  Judicial  notice  may  be  taken  of  the 
length  of  time  ordinariljr  required  to  complete 
an  enumeration  of  the  inhabitants  of  a  state. 
People,  Cofrter,  v.  JUee,  186  N.  Y.  478, 

16:  886 

25.  Judicial  notice  may  be  taken  of  the  fact 
that  certain  places  constitute  the  chief  cities  or 
commercial  centres  of  the  state  as  well  as  the 
cotton-producing  regions  thereof.  Texas  Stand- 
ard Cotton  Oil  Co.  V.  Adaue,  88  Tex.  650, 

16:  698 

26.  The  court  will  take  Judicial  notice  that 
property  located  upon  well-improved  streets 
Kept  clean  is  more  desirable  and  valuable  than 
property  upon  unimproved  streets  where  mud 
and  filth  is  permitted  to  accumulate.  Beinken 
V.  J^kiehfing,  180  Ind.  882,  15:  624 

27.  A  court  cannot  know  Judicially  that 
certain  specified  cotton-oil  mills  include  all 
such  oil  mills  in  the  state.  Texa^  Standard 
Cotton  Oil  Co.  Y,  Adoue,  88  Tex.  650, 

16:  698 

28.  Judicial  notice  wiU  be  taken  that  em- 
ployes in  mines  and  manufactories  include 
but  a  part  of  those  who  kre  employed  by 
others  and  who  depend  upon  their  daily  labor 
for  subsistancc.    F¥orer  v.  People,  141  111.  171 . 

16:  492 
Railrosrd  business. 

29.  Judicial  notice  may  be  taken  by  the 
court,  of  the  fact  that  two  railroads  touching 
the  same  points  are  imrallel  and  competing 
hues.  Oulf,  C,  A  S,  F,  R.  Co.  v.  State,  2 
Inters.  Com.  Rep.  885,  72  Tex.  404,    1:  849 

80.  Courts  are  bound  to  take  Judicial  notice 
of  the  general  features  of  railroad  business  in 
respect  to  the  separation  of  passenger  and 
freight  trains.  Atchison,  T.  d  S,  V.  H,  Co.  v. 
Eeadland,  18  Colo.  477,  20:  822 

81.  Judicial  notice  will  be  taken  of  the 
course  of  business  of  railroad  companies  to 
transfer  cars  over  more  than  one  railroad  with- 
out breaking  bulk.  Burlington,  C*B.dIf. 
B.  Co.  Y.  I>^,92  Iowa,  812,  12:  486 

82.  It  is  a  matter  of  common  knowledge 
that  the  demands  and  exigencies  of  commerce 
require  the  cars  of  one  ntilroad  company  to  be 
hauled  over  the  road  of  another.  LouisviUe 
dbN.  R.  Co.  V.  Boland{h\K.)  18:  260 

88.  A  court  judicially  knows  that  telegraph 
lines  are  maintained,  operated,  and  used  in 
connection  with  railroads,  and  are  necessary  to 
their  proper  operation.  State  v.  Indiana  dh  I. 
S.  B.  Co.  188  Ind.  69,  18:  602 

84.  Judicial  notice  will  be  taken  of  the  rela- 
tion between  the  brakemen  and  the  conductor 
of  a  freight  train  and  that  the  brakemen  feel 
compell«i  to  obey  the  conductor's  orders. 
Mason  v.  Richmond  <§  2>.  JR.  C^.  Ill  N.  C. 
482,  18:  845 

85.  The  court  will  not  take  Judicial  notice 
that  it  is  within  the  line  of  a  brake  man's  em- 
ployment to  put  trespassers  off  from  a  freiirht 
train.  Farher  y.  Missouri  P.  B.  Co.  116  Mo. 
— ,  20:  850 
Accidents. 

86 .  That  the  breaking  of  bridles  and  harness 
is  of  frequent  occurrence,  and  that  horses 
otherwise  tractable  and  gentle  are  liable  to  run 
away  when  thus  freed  from  restrahit,  is  a 
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matter  of  common  knowled^  which  the  court 
may  assome  as  a  fact.  Joliet  y.  BhufeU  (111.) 
144  HI.  403.  18:  760 

Usagr^fl  9LnA  customs. 

87.  Judicial  notice  will  be  taken  of  the  lonjr, 
notorious,  and  universal  usa^  of  banks  which 
treats  a  deposit  in  a  bank  of  a  check  in  another 
bank  as  a  bailment,  and  not  as  creating  the  re- 
lation of  debtor  and  creditor  which  will  give 
the  depositor  the  riffht  to  check  against  the  de- 
posit before  collection  of  the  check  deposited* 
±kal,  y,  iknnerviUe  (0.  O.  App.  Ist  C.)  6  U.  8. 
App.  14,  17:  891 

88.  A  court  may  take  judicial  notice  of  the 
custom  in  cities  to  construct  vaults  under 
sidewalks  in  front  of  business  blocks.  Bab- 
bage  v.  Powers,  180  N.  Y.  281,  14:  898 


89.  Courts  take  judicial  notice  of  the  fact 
that  natural  gas  is  a  dangerous  agency.  Jam- 
iesouY. Indiana  Natural  Uas  A  0.  Go.  128  Ind. 
555,  18:  658 

40.  The  court  will  not  take  judicial  notice 
of  the  fact  that  unprotected  frogs  and  switches 
of  a  railroad  are  inherently  unsafe  and  dan- 
gerous. Missouri  P,  B,  Co,  v.  Lewis^  24  Neb. 
848,  8:  67 

41.  The  court  will  not  take  judicial  notice 
that  electricity  as  used  by  a  street-railway 
company  for  the  propulsion  of  its  cars  is  dan- 
gerous. Taggart  v.  Newport  Street  R.  Go.  16 
a,  I.  668.  7:  805 

42.  Judicial  notice  will  be  taken  of  elec- 
tricity and  its  properties  and  the  fact  that  it  is 
not  a  commodity  which  can  be  bought  in  the 
market  and  transported  from  place  to  place,  aa 
well  as  Of  the  fact  that  an  incandescent  elec- 
tric light  is  safer  to  property  and  more  con- 
ducive to  health  than  the  ordinary  light. 
GrawfordtviUe  v.  Braden,  130  Ind.  149, 

14:  868 
Disease. 

48.  The  court  does  not  know  judicially 
whether  typhoid  fever  is  or  is  not  infectious. 
State  V.  linani,  110  N.  C.  609,  15:  488 

Human  body. 

44.  Judicial  notice  may  be  taken  of  the 
height  of  the  human  body  and  the  measure- 
ment of  its  several  parts,  for  the  purpose  of  re- 
versing a  ludgment  on  a  verdict  which  neces- 
sarily involves  a  finding,  without  any  evidence 
as  to  plaintiff's  height,  that  while  sitting  on 
a  car  he  was  struck  on  the  head  by  an  arch  4 
feet  7  inches  above  the  top  of  the  car.  Munter 
V.  New  York,  0.  <&  W.  JL  Co.  lib  N.  Y.  615, 

6:  846 
Relif^on* 

45.  Courts  will  take  judicial  notice  of  the 
contents  or  the  131  Die,  and  that  the  relfgious 
world  is  divided  Into  sects,  and  of  the  general 
doctrines   maintained  by  each  sect.     State. 

Weies,  v.  Mgerton  School  Board,  76  Wis,  177, 

7:  880 


46.  The  term  **  beer,"  in  ihe  absence  of  all 
evidence  as  to  its  quality  and  effect,  does  not 
import  an  intoxicating  beverage.  Blatz  v. 
Bohrback,  116  N.  Y.  450,  6:  669 

47.  Courts  will  not  take  judicial  cognizance 
that  **  beer*'  is  a  malt  liquor,  where  the  kind 
of  beer  is  not  proved,  ifetso  v.  State,  24  Fla. 
868,  1:  885.  Contra,  Welsh  v.  State,  126 
Ind.  71,  9:  664 

See  Index  to  Notes  Prooedlagii 


IL  PitBsuiipnoNS  AND  Burden  of  Pboof» 
a.  In  General;  Laws;   Ordinances. 

48.  It  will  be  presumed  that  the  common 
law  of  a  state  is  the  same  as  that  where  tho 
court  is  sitting,  in  the  absence  of  evidence  to 
the  contraiy.  Alabama  G,  \9.  &  Co.  v.  Car- 
roU{Al&.)  18:  483 

49.  The  burden  of  proving  the  law  of  an- 
other State  resi3  upon  the  party  claiming  rights 
under  it;  and  in  the  absence  of  such  proof,  the 
trial  court  is  authorized  to  presume  that  the 
same  rule  of  law  which  obtains  there  obtains 
in  the  other  State,  it  being  founded  in  the 
principles  of  the  common  law,  and  not  the 
necessary  outgrowth  of  a  local  and  peculiar 
statute.     Conrad  v.  Fisher,  87  Mo.  App.  852, 

8:  147 

50.  In  the  absence  of  all  proof  on  the  sub- 
ject, the  presumption  is  that  the  law  of  Min- 
nesota is  the  same  as  that  of  Wisconsin.  Os- 
born  V.  Blackburn,  78  Wis.  209,        10:  867 

61.  A  foreign  law  proved  by  a  govern  mental 
publication  is  presumed  to  continue  until  the 
present  time,  in  the  absence  of  proof  to  the 
contrary.  Be  Buss,  126  N.  Y.  687,  12:  680 
Validity  of  statutes. 

52.  The  presumption  is  in  favor  of  the  val- 
idity of  legislative  Acts.  New  Orleans  v.  Bo- 
bira,  4Si  Ln.  Ann.  1098,  11:  141 

68.  Every  intendment  is  to  be  made  in  favor 
of  the  constitutionality  of  a  statute.  People, 
Hart,  V.  McElroy,  72  Mich.  446,  8:  60» 

54. The  prima  facie  presumption  of  a  due  and 
proper  discharge  of  an  official  duty  applies  to 
the  division  of  assembly  districts  by  super- 
visors, even  where  they  are  to  some  ejol^nt 
unequal  in  population.  People,  Baird^  ▼. 
Broom,  188  N.  Y.  95,  80:  81 

56.  The  court  will  not,  in  the  absence  of  evi- 
dence on  the  question,  presume  the  existence 
in  one  election  district  of  more  persons  of  a 
certain  class  which  has  been  unlawfully  in- 
cluded in  the  enumeration  upon  which  an  ap- 
portionment of  members  of  the  Legislature  was 
founded  than  exist  in  other  districts,  for  the 
purpose  of  establishing  injury  to  the  inhab- 
itants of  such  district  as  a  b&sis  for  setting 
aside  the  apportionment.  People,  Carter,  v. 
Bice,  185  N.  Y.  478,  16:  886 

Ordinances. 

56.  The  presumption  is  that  a  city  ordinance 
is  reasonable,  and  the  burden  is  upon  the  par- 
ty who  denies  its  validitv.  State,  Trenton 
HoTM  B.  Co.  V.  Trenton  (N.  J.  Sup.)  58  N.  J. 
L.  (24  Vroom)  182,  1 1:  41Q 

57.  The  onus  of  showing  the  unreasonable- 
ness of  a  by-law  forbioding  the  riding  of 
bicycles  on  a  public  bridge  is  on  one  who  de- 
nies its  validity.  TwiUey  v.  Perkins,  77  Md. 
— ,  19:  688 

68.  It  will  be  presumed  that  an  ordinance 
was  properly  signed  by  tbe  speaker  of  the 
House  of  Delegates,  where  the  journal  recites 
that  his  signature  was  affixed  in  open  session, 
and  no  objection  is  noted  on  the  journal,  al- 
though it  does  not  expressly  recite  that  all  the 
matters  of  detail  were  complied  with,  and  the 
charter  of  the  city  provides  that  it  shall  be 
signed  in  open  session,  and  that  before  the 
officer's  signature  is  affixed  "he  shall  suspend 
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all  other  BusineM,  declaring  that  such  bill  will 
now  b#read."  Barber  Asphalt  Paving  Co.  ▼. 
Hunt,  100  Mo.  22,  8:  1 10 

b.  EitabliMng  AUegattam  or  Olaima. 

59.  Id  a  contested  election  case,  the  burden 
of  proof  rests  on  the  plaintiff.  He  must  es- 
tablish, to  the  satisfaction  of  the  Jury  or  trial 
conrt,  that  the  ballots  have  been  kept  intact, 
and  are  the  genuine,  identical  ballots  cast  at 
the  election;  otherwise  they  will  receive  no 
credence,  and  be  rejected  as  unworthy  of  cred- 
it.   Ha/riman  y.  Young^  17  Or.  150,  8:  696 

60.  A  eas  company  which  contracted  to 
furnish  nnural  gas  for  street  lamps  when  open 
lamps  were  the  ones  in  contemplation,  if  it  as- 
serts that  such  lamps  are  extravagant,  waste- 
ful, and  unnecessarily  burdensome  to  it,  as- 
sumes the  burden  of  proving  a  progress  in  the 
art  of  illumination  that  has  superseded  and 
made  unreasonable  the  use  of  open  lamps. 
SalttbuTQ  Gm  Co.  v.  SalUbv/rg,  138  Pa.  2d0, 

10:  198 

61.  The  burden  of  proof  to  show  that  a 
river  above  the  ebb  and  flow  of  tides  is  navi- 
gable is  upon  the  par^  alleging  it.  Olive  v. 
StaU,  86  Ala.  88,  4:  88;  Moiri^any.  Coleman, 
87  Ala.  655,  6:  884 
In  slander* 

62.  In  an  action  for  slander,  it  is  not  neces- 
sary for  the  complainant  in  the  first  instance  to 
offer  proof  bearing  directly  upon  his  previous 
good  character,  or  that  the  words,  if  uttered, 
were  false.  BrougTUon  v.  McGhrew  (C.  C.  D. 
Ind.)  39  Fed.  Rep.  672,  5:  406 

63.  In  an  action  for  slander,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  the 
words, or  substantially  tiie  same  words,charged 
were  uttered  as  charged.  Id. 
As  to  contracts  ^exkerBMy* 

64.  The  burden  of  proof  that  a  proposal  has 
been  accepted,  and  that  notice  thereof  withm 
the  time  limited  has  been  communicated  to  the 

groposer,  rests  upon  the  party  claiming  to 
ave   accepted   the  same.     Weaver  ▼.  Burr 
81  W.  Va.  i36,  8:  94 

65.  Although  proof  of  delivery  of  goods  to 
a  person  in  compliance  with  his  request  maKes 
out  a  prima  facie  case  of  liability  to  pay  for 
them,  yet  this  is  only  a  probability;  and  if  it  is 
shaken,  the  seller  must  show  that  language  or 
circumstances  import  an  assumption  of  liability 
by  the  purchaser  to  pay  money.  Starratt  v. 
Mnllen,  148  Mass.  570,  8:  697 

66.  The  burden  is  upon  a  party  denying  an 
implied  warranty  on  the  sale  of  a  chattel. 
Hodges  v.  WUkimon,  111  N.  C.  56,    17:  545 

67.  There  is  no  presumption  of  law  against 
an  agreement  by  a  parent  to  pay  a  child  for 
personal  services,  where  there  is  evidence 
tending  to  show  such  an  agreement,  although 
if  there  is  no  such  evidence  there  is  a  pre- 
sumption that  the  services  are  gratuitous. 
Ulrieh  v.  Xllriek,  136  N.  Y.  120,         18:  78 

68.  The  burden  of  proving  that  there  are  no 
negatiye  provisions  in  a  trust  agreement,  qual- 
ifying the  apparent  right  of  a  holder  of  cer- 
tificates to  have  a  transfer  made  to  him  upon 
the  books,  does  not  rest  upon  him,  where  they 
are  mnde  in  terms  transferable  on  the  books  of 
the  trustoes.  Rice  v.  Eockefeller,  134  N.  Y. 
174,  18:  787 
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69.  The  defense  arising  under  Ind.  Rev. 
SUt.  1881,  §  6119,  which  makes  contracts  of 
suretyship  exceptions  to  the  general  power 
conferred  by  §  5115  upon  married  women  to 
enter  into  contracts,  must  be  affirmatively 
proved  when  interposed  to  a  suit  upon  a  prom- 
issory note  which  bears  on  its  face  no  evi- 
dence of  coverture  or  suretyship,  and  no  at- 
tempt is  made  to  negative  the  existence  of  those 
facts  in  the  complamt.  Miller  v.  Shields,  124 
Ind.  166,  8:  406 

70.  Where  the  allegations  in  a  bill  respecting 
an  antenuptial  contract  were  merely  to  tne 
effect  that  plaintiff  had  signed  some  paper 
which  she  believed  contained  an  agreement  for 
payment  to  her  of  a  monthly  sum  after  her 
husband's  death,  but  did  not  assert  the  particu- 
lar contract  as  any  part  of  her  cause  of  action, 
but  it  is  set  up  by  the  defendants  as  a  fact  to 
preclude  her  recovery,  the  burden  of  proof  as 
to  the  contract  rests  upon  the  defendants. 
Shea's  Appeal^  121  Pa.  302,  1:  428 

71.  In  an  action  for  injuries  resulting  from 
negligence,  in  wnicn  the  plaintiff  shows  the 
injury  received,  that  it  occurred  by  reason  of 
the  negligence  of  the  defendant  and  without 
the  fault  or  negligence  of  the  plaintiff  contribut- 
ing thereto,  and  that  the  plaintiff  employed  a 
skillful  physician  and  surgeon,  the  burden  is 
on  the  defendant  to  establish  the  truth  of  an 
assertion  by  him  that  the  pain  and  deformity 
were  not  the  result  of  the  injuir,  but  were 
caused  by  plaintiff's  negligence  in  the  treat- 
ment of  the  member  injur^.  Goshen  v.  Ena- 
land,  110  Ind.  868,  6:  258 

72.  The  presumption  is  that  the  neglect  or 
refusal  of  a  husband  to  support  his  wife  is 
unlawful ;  and  the  burden  is  on  him,  when 
charged  therewith,  t6  prove  its  lawfulness. 
ataUv.  ScMceilser,  57  Conn.  532.        6:  125 

73.  The  burden  of  proof  as  to  a  distinct 
defense  in  a  criminal  prosecution  is  on ,  the 
defendant.  '  Id, 

74.  To  justify  a  delivery  hy  a  carrier  to  the 
true  owner,  contrary  to  or  without  the  orders 
of  the  shipper,  the  carrier  assumes  the  burden 
of  proving  the  ownership  at  the  time  of  such 
delivery.  Wolfe  v.  Missouri  P.  B.  Co,  97  Mo. 
478,  8:  589 

d.  Exceptions  cr  Exemptions. 

75.  In  an  action  to  recover  from  a  carrier 
damages  for  the  loss  of  a  package  for  which  it 
has  given  a  bill  of  lading  which  exempts  it  from 
liabuity  '*for  the  dangers  of  navigation,  fire, 
collision,  or  delivery,  except  to  land  goods  on 
dock  or  pier,"  the  burden  is  upon  the  compan  v 
to  show  that  the  package  was  so  landed. 
Br^^tf.ntg  v.  Goodrich  Transp,  Co,  78  Wis.  891, 

10:  415 

76.  The  burden  of  proof  is  on  a  taxpayer 
claiming  that  he  has  not  been  allo.wed  an  ex- 
emption, to  show  that  he  has  not,  at  some 
time  or  place,  received  it.  South  NashvilU 
Street  B.  Co.  y,  Momno,  87  Tenn.  406,  2:  858 

77.  The  burden  of  proof  as  to  a  necessity 
for  sending  a  telegram  on  Sunday,  in  an  ac- 
tion to  recover  a  penalty  for  failure  to  trans- 
mit it,  is  upon  the  plaintiff.  Western  U.  l^leg. 
Co.  V.  Topstj  118  Ind.  248,  8:  224 
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78.  In  an  action  against  a  municij^l  cor- 
poration to  recover  the  value  of  certain  of  its 
corporate  stock  belonging  to  a  decedent's  es- 
tate, which  it  permitted  to  be  transferred  up- 
on its  books  after  a  sale  thereof  by  an  eiecu- 
tor  to  whom  power  to  dispose  of  property, 
excepting  a  certain  amount  of  stocks,  was 
given  by  the  will,  the  burden  of  showing  that 
the  stock  so  transferred  was  within  the  ex- 
ception in  the  power  of  sale  is  upon  the  plain- 
tiff.    Chapman  v.  Oharleatan^  80  S.  C.  549, 

8:  811 

79.  Where  a  prima  fade  case  has  been  made 
out  against  one  for  the  illegal  nle  of  intoxicat- 
ing liquors,  in  cane  he  relies  upon  the  protection 
which  the  United  States  Constitution  offers  to 
agents  of  importers,  the  burden  is  upon  him  to 
prove  facts  which  will  bring  him  within  the 
operation  of  the  oonsUtutional  provision.  Keith 
V.  State,  91  Ala.  2,  10:  480;  JS^te  v.  Chajh 
man,  1  S.  D.  414,  10:  482 

e.  Ooncerning  Pertona. 
1.  Statufi;    Condition  or  BeHation, 

80.  One  who  has  been  duly  elected  and  in- 
ducted into  an  ofBce,  and  who  institutes  pro- 
ceedings to  determine  his  right  to  continue 
therein  after  an  attempt  has  b^a  made  to  oust 
him  therefrom  for  failure  to  tile  a  special  bond, 
need  not  prove  himself  eligible  to  the  office. 
KnMD  Oouniy  Oomra.  v.  Johnson,  134  Ind.  145, 

7:  684 

81.  The  burden  of  establishing  alienage  of 
persons  otherwise  Interested  in  property 
sought  to  be  partitioned  is  upon  the  VIaIi^^'^ 
in  partition.     Toole  v.  IMe,  112  N.  Y.  883, 

8:  466 

82.  The  presumption  is  that  it  is  for  the 
best  interest  of  a  cliHd  to  be  left  with  its 
fatlier,  rather  than  to  be  given  to  grand- 
parents. Weir  V.  Martey,  99  Mo.  484,  6:  672 
Lesitimacy* 

fsS,  The  law  presumes  a  child  to  have  been 
bom  in  lawful  wedlock,  and  this  presumption 
must  prevail  until  overcome  by  clear  and  con- 
vincing proof  adduced  by  those  alleging  ille- 
gitimacy.    Orthtoein  v.  Thomw,  127  III.  564, 

4:  484 

84.  The  presumption  of  the  legitimacy  of  a 
child,  if  the  husband  has  opportunity  of  ac- 
cess, is  not  conclusive  where  he  and  his  wife 
are  living  separate.  Woodward  v.  Blue^  107 
N.  C.407,  10:662 

85.  The  presumption  that  a  child  born  in 
wedlock  is  legitimate,  where  the  husband  ana 
wife  had  opportunities  of  access,  is  not  con- 
clusive, but  may  be  overcome  by  clear  proof 
of  the  contrary,  which  may  consist  of  proof 
that  the  husband  was  incompetent  to  have 
sexual  intercourse  with  his  wife  or  she  with 
him.  Qoee  v.  Froman,  89  Ky.  818,  8:  102 
SlaTeiy. 

8A.  A  pem>n  who  admits  that  he  has  been  a 
slave  in  this  oountiy  is  presumed  to  be  a 
negro;  and  if  he  disputes  that  conclusion  the 
burden  is  on  him  to  furnish  evideooe  to  the 
contrary.  MeMUlan  v.  Croatan  School  Diet. 
No.  4,  107  N.  C.  609,  10:  828 

Ofpaaaeni^er. 

87.  Everyone  riding  in  a  railroad  car  is  pre- 

U9m  Xad0z  to  Notes  Proeodinnf. 


snmed  prin^  facie  to  be  there  lawfully  as  a 
passenger  having  paid,  or  bein^  liable^  when 
called  on,  to  pay  hu  fare.  Oiiknghmn  v.  Ohi^ 
Biter  B.  Co.  851^.  Va.  688,  14:  798 

88.  The  presumption  that  a  person  on  a 
railroad  train  is  entitled  to  the  rights  and 
privileges  of  a  pasaencer  does  not  apply  in 
case  of  a  train  manifestly  designed  for  freight, 

ven  if  a  caboose  is  attached.    Atchiion,  T.  d 
S.  F.  B.  Co.  V.  Headland,  18  Colo.  477. 

20:  828 

2.  Marriage;  Identity. 

89.  The  fact  of  cohabitation  as  man  and 
wife  raises  a  presumption  of  legal  marriage. 
State  V.  Sohweit^er,  67  Conn.  632,         6:  128 

90.  A  relation  illicit  at  its  commencement;, 
and  known  to  be  so  by  the  parties  raises  no 
presumption  of  marriage.      G^rimm^s  Appeal^ 
181  Pa.  199,  6:  7ir 

91 .  The  presumption  that  when  a  connection' 
between  parties  is  illicit  it  continues  as  it  be- 
gan, whetlier  it  is  a  presumption  of  fact  or  of 
law,  is  rebuttable.  White  v.  White,  82  Cal. 
427,  7:  79»' 

91.  All  the  presumptions  necessary  to  make^ 
a  marriage  valid  attach  on  proof  of  a  formal 
ceremony  of  marriage  by  a  person  assuming 
to  act  as  a  minister  of  the  fixwpel,  followed  by 
cohabitation  under  the  belief  of  the  parties 
that  they  were  lawfully  married;  and  the  bur- 
den is  on  those  who  attack  the  validity  of  the- 
marriage  to  show  its  invalidity  by  clear,  dis- 
tinct, positive,  and  satisfactory  proof.  Meg- 
gineon  v.  Meggineon,  21  Or.  887,  14:  540- 
Identity. 

93.  Identity  of  the  name  of  a  grantor  or  gran- 
tee is  prima  facie  evidence  of  identity  of  the 
person.    Bupert  v.  Penner,  85  Neb.  587, 

17:  824r 

94.  A  deed  signed  by  "  ArchT.  Finn*'  suffi- 
ciently shows  that  the  signer  Is  the  party  named 
as  the  grantor,  where  he  is  described  in  the 
body  of  the  deed  and  in  the  certiicate  of  ac- 
knowledgment as  "Archibald  T.  Finn,"  and 
the  certificate  declares  that  he  is  known  to  the 
officer  to  be  the  party  whose  name  is  affixed 
to  the  instrument  and  who  executed  it.      Id^ 

96.  Where  the  same  nmne  appears  as  a  wit- 
ness to  the  execution  of  a  deed,  and  to  the 
certificate  of  acknowledgment  as  the  officer 
taking  it,  it  may  be  presumed,  in  support  of 
the  certificate,  that  these  names  represent  the 
same  persons,  dimmer  v.  Mitchell,  29  Fla. 
179,  14:  818 

8.  Death;  BureitorMp. 

96.  Plaintiff  has  the  burden  of  proving  tha^t 
a  third  person,  now  dead,  was  living  at  the  time 
of  certfdn  acts  complained  of,  where  the  rights 
alleged  as  the  basis  of  the  action  would  cease 
with  the  death  of  such  person.  Cloflin  v. 
Boston  4b  A,  B.  Co,  157  Mass.  489,    20:  888 

97.  There  is  no  legal  presumption  of  the 
death  of  a  person  who  has  left  home  and  haa 
not  since  been  heard  from,  until  after  the  ex- 
piration of  seven  years.  G^n^v.  Dunham^ 
59  Conn.  145,  8:  647 

98.  There  is  no  presumption  of  survivorship 
or  ]viorl^  of  death  by  reason  of  age  or  sex» 
where  fauier,  mother,  and  children  all  perudk 
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!a  a  flood  which  destfoys  fheir  dweDiiig;  sor 
is  it  presumed  that  they  all  died  at  the  same 
moment.    Ccnioman  ▼•  liogen,  78  Md.  408« 

10:  550 

4.  Aaient;   Authority* 
See  also  inifra,  109. 

99.  The  assent  of  the  mortgagee  to  the  plat- 
ting of  the  premises  ana  tbedoDatmgof  streets, 
idleys,  and  srounds  to  the  pablic  by  the  mort- 
gagor, will  he  presumed  from  his  executing 
releases  and  accepting  a  certahi  sum  per  lot. 
Boone  v.  Clark,  139  111.  466,  5:  276 

100.  The  party  who  allows  a  surgical  opera- 
tion to  De  pertormed  is  presumed  to  nave  em- 

Eloyed  the  surgeon  for  that  purpose,  and  the 
urden  of  proof  to  show  lack  of  consent  is  on 
the  party  alleging  it  StaU^  Janney,  v.  ffotut- 
keeper,  70  Md.  162,  ««  587 

101.  The  burden  of  proof  to  show  that  a 
surety  consented  to  the  delivery  of  a  bond  pur- 
porting to  be  signed  by  the  principal,  without 
the  latter's  signature,  is  on  the  obligee.  Oood- 
year  Denial  VuieatUU  Oo.  y.  Bacofiy  161  Mass. 
460,  8:  486 

102.  The  assent  of  executors  to  a  specific 
legacy  is  presumed  where  the  legatees  are  in 
possession  under  it  Sehley  y.  (MUs  (O.  0.  S. 
D.  Ga.)  47  Fed.  Rep.  250,  18:  567 

108.  The  principal  of  a  negotiable  note  to 
whom  sureties  have  entrusted  it,  after  signing, 
may  be  presumed  by  the  payee  to  have  author- 
ity to  ddiver  it  and  recMve  the  consideration. 
(Jart^  y.  Moulton,  51  Kan.  9.  80:  809 

104.  The  court  may  imply  the  responsibility 
of  the  master  for  the  wrongful  6r  excessive 
exeicise  of  a  servant's  discretion,  where  the 
act  would  have  been  lawful  if  supposed  cir- 
cumstances had  been  real  StapUi  v.  Sehmid 
18  R.  i.  — ,  19:  884 

105.  The  rule  that  authority  from  a  master  to 
do  an  illegal  act  cannot  be  hif  erred  is  a  matter 
of  law,  as  a  rule,  for  the  court,  in  the  absence 
of  evidence  bearing  upon  the  issue,  and  does 
not  prevent  a  logical  inference  of  fact  from 
proved  facts,  even  if  that  inference  is  that  a 
master  has  directed  a  wrong.  Id. 

106.  A  tortious  act  of  a  brakeman  in  driving 
a  trespasser  from  a  freight  train  will  not  be  as- 
sumea,  in  the  absence  of  proof,  to  be  within 
the  scope  of  his  employment  Farber  v.  Mi^' 
souH  F,  A  Co.  116  Mo.  — ,  80:  850 

5.  Knowledffe;  Sanity;  Ckvpadty. 

See  also  infra,  284. 

107.  A  quarantine  oVder  prohibiting  a  person 
from  going  upon  the  street  is  not  like  a  general 
law,  of  which  he  will  be  presumed  to  have 
knowledge.    State  v.  ButU  (S.  D.)   19:  785 

106.  One  who  sells  and  delivers  a  paper  con- 
taining a  libel  is  presumed  to  know  that  it 
conianis  the  libel,  in  the  absence  of  proof  to  the 
contrary.    Street  v.  Johnson,  80  Wis.  455, 

14:  808 

109.  A  shipper  is  presumed  to  know  nnd  as- 
lent  to  the  terms  of  an  express  company's  re* 
odpt  which  is  given  him  for  goods, — especially 
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where  those  terms  are  made  prominent  and 
noticeable,  and  a  book  of  such  blank  receipts 
is  in  his  own  possession.  Ballou  v.  Earie,  17 
R.  I.  441,  14:  488 

110.  The  burden  ofproof  is  on  the  defendant 
to  establish  plainti£rs  knowledge  of  impeach- 
ing facts  alleged  in  an  answer  to  an  action  on 
promissory  notes,  although  defendant  has 
given  evidence  of  fraudulent  representations 
m  obtaining  the  notes,  where  plaintilF  hss  re- 
sponded by  showing  that  it  acauired  the  notes 
bona  fide  for  value,  in  the  usual  course  of  busi- 
ness, and  while  they  were  still  current  Com- 
mercial Bank  v.  Burgtoyn,  110  N.  C.  267, 

17:  886 

111.  An  agent  has  the  burden  of  pro^^  his 
principars  knowledge  and  acquiescence  in  a 
purchase  by  himself  of  the  subject-matter  of 
his  agency.  Jansen  v.  WiUiame,  36  Neb. 
S69,  80:  807 

112.  The  burden  of  proof  to  show  that  an 
agent.  In  a  transaction  lor  his  principal,  had  in 
mind  knowledge  sained  by  him  on  a  former 
occasion  and  in  a  dififerent  transaction,  is  upon 
the  party  who  seeks  to  -charge  the  principal 
with  notice  by  reason  of  such  knowledge. 
Constant  v.  Boehester  University,  111  N.  Y. 
604,  8:  784 

118.  To  establish  contributory  negligence 
of  a  servant,  the  burden  of  proof  as  to  his 
knowledge  of  latent  danger  is  on  the  master. 
Myhan  v.  Louisiana  Electric  Light  dk  P&wer  Go. 
41  La.  Ann.  964,  7:  178 

Capacity. 

114.  There  is  no  presumption  of  such  want  of 
capacity  in  a  child  as  to  render  it  irresponsible 
for  its  contributory*  negligence,  in  a  case  sub- 
mitted to  the  Jury,  although  in  deciding  a  de- 
murrer there  may  be  such  a  prima  facie  pre- 
sumption. Central  B,  d  Bhg.  Co.  v.  ^lee 
87  Ga.  491,  18:  684 

115.  The  degree  of  care  and  prudence  which 
must  be  exercised  by  a  child  to  avoid  the  charge 
of  negligence  is  measured  by  his  capacity  to 
see  and  appreciate  danger,  whether  he  is  under 
or  over  fourteen  years  of  age ;  and  in  the  ab- 
sence of  evidence  to  the  contrary,  such  capaci- 
ty will  be  held  to  be  that  whidi  is  ususl  to 
children  of  his  age  and  experience^  Fourteen 
years  ii  simply  the  age  after  which  capacity  is 
presumed,  and  the  burden  of  showing  lack  of 
it  pUu»d  on  thechild.  KMer  v.  8ehwenk(^9i.y 
144  Pa.  848,  18:  874 

116.  The  burden  is  upon  one  who,  being  an 
adult,  seeks  to  avoid  the  consequences  of  his 
own  conduct  and  to  charse  another  with  lia- 
bility for  a  result  to  whicn  such  conduct  con- 
tributed, to  show  that  he  was  not  responsible 
for  his  own  acts  and  that  the  other  person  was 
charged  with  the  duty  of  dealing  with  him  ac- 
cordingly.    WorlMrigton  v.  Menoer  (Ala.) 

17:  407 

Testamentary'  eapaeitjr* 

117.  The  buraen  of  proof  upon  the  question 
of  the  mental  capacity  of  a  testatrix  rests 
with  the  proponent  throughout  the  case. 
Prentis  v.  Bates,  93  Mich.  284,  17:  494 

But  see  next  case. 

118.  The  burden  of  proving  testamentary  in- 
capacity is  on  tlie  alleging  party,  who  may 
shift  it  by  showing  that  insanity  existed  prior 
to  the  making  of  the  will,  and  proponent  must 
then  show  that  it  was  executed  during  a  lucid 
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interval.    Mkintan  v.  BHck  (N.  J.  Prerog. 
Ct.)  44  N.  J.  Eq.  (17  Stew.)  154,  1:  161 

119.  Testimony  that  the  testator,  about  the 
time  of  the  execution  of  a  will,  was  addicted  to 
the  habitual  use  of  intoxicating  liquors  to  such 
an  extent  that  be  was  occasionally  drunk,  does 
not  put  upon  the  proponents  the  burden  of 
showing  that  testator  was  free  from  incapaci- 
tating intoxication  at  the  execution  of  the 
will.  Id. 

Sanity* 

See  also«Mj5ra,  118;  infra^  140. 

120.  The  party  alleging  the  insanity  of  a 
person  has  the  burden  of  establishing  it  by  a 
prepcaderance  of  proof.  Greene  v.  PhoRnuc 
MutjL.  Ins.  Oo.  184  111.  310,  10:  676 

IglTThe  law  presumes  that  all  men  are  sane, 
and  in  the  absence  of  evidence  indicting  a 
contrary  state  of  mind  both  court  and  jury  are 
justified  in  acting  upon  this  presumption,  even 
in  ft  criminal  case.  Armstrong  v.  State  (FJa.) 
30Fta.  170.  17:484 

6.  Malice;  WrmgfuX  Intent, 

122.  There  is  no  presumption  of  law  in  crimi- 
nal cases  that  a  person  intended  the  ordinary 
consequences  of  his  acts.  Such  presumption 
is,  in  such  cases,  merely  a  rule  to  assist  the  jury 
in  reaching  a  conclusion  upon  a  question  of 
fact.  People  v.  inacL,  125  N.  Y.  324,  11:  807 

123.  A  presumption  arises  that  a  person 
found  iu  possession  of  explosives  which  are 
not  called  for  or  required  in  his  business  pro- 
cured them  for  an  unlawful  purpose.  Hronek 
V.  PeopU,  134  111.  130,  8:  887 

124.  While  malice  may  be  presumed  from  a 
deliberate  act  causing  anothers  death,  or  from 
the  cool  and  deliberate  use  of  a  deadly  weapon, 
yet  where  a  full  declaration  of  all  the  facts 
and  circumstances  leading  up  to  the  homicide 
obviates  all  necessity  for  presumption,  all 
such  facts  and  circumttances  taken  together 
constitute  the  only  basis  for  a  finding  that  the 
homicide  was  committed  with  malice  afore- 
thought.    IrurMe  v.  Territory^  3  Wyo.  280, 

6:  384 

125.  The  voluntary  dismissal  of  a  civil  suit 
is  not,  as  matter  of  law,  prima  facie  evidence 
of  malice.    Smith  v.  Burru8\  10(5  Mo.  94, 

13:  50 
In  defamation. 

126.  The  presumption  of  innocence  is  prima 
facie  evidence  of  falsity  and  want  of  probable 
cause  in  case  of  a  publication  charging  an  in- 
dictable offense,  and  is  sufficient  to  put  defend- 
ant to  proof  of  the  facts  to  support  his  claim  of 
privilege.  Gonroy  v.  Pittsburgh  TimeSy  130 
Pa.  334,  11:  786 

127.  Malice  may  be  inferred  from  proof  that 
slanderous  words  were  spoken  without  justifi- 
cation .  Brouqht&n  v .  Mc Orsw  (0.  C.  D.  Ind . ) 
39  Fed.  Bep.  672,  5:  406 

128.  In  the  case  of  oral  defamation,  as  in  the 
case  of  written,  if  the  words  uttered  are  not 
privileged  the  law  implies  malice.  Byam  v. 
Mliiuf,  111  N.  Y.  148.  8:  189 

129.  Mnli<*(*  cannot  be  implied  from  the  fact 
of  the  publication  of  a  statement  made  in  the 
discharge  of  a  duty  and  looking  to  the  pre- 
vention of  a  wronff,  even  if  it  is  false;  and  to 
sustain  an  action  therefor,  the  existence  of  evil 
motive  must  be  proved.  Missouri  Pae.  IL  Co. 
V.  Richmond,  73  Tex.  568,  4:  880 

See  Index  to  Notes  Preeedingw 


7.  From  Silence;  'Withholding  Endenes, 

130.  A  failure  in  an  answer  to  state  a  fact 
material  to  the  defense  raises  the  presumption 
that  such  fact  does  not  exist.  Cheney  v.  Dun- 
lap,  27  Neb.  401,  6:  465 

131.  No  presumption  canbe  indulged  against 
a  party  for  failure  to  produce  book  or  papers, 
where  secondary  evidence  fully  establishes 
their  contents  eo  far  as  tfaey  are  material. 
Cartier  v.  Troy  Lumber  Co.  188  111.  538, 

14:  470 

182.  Because  a  prisoner  may  not  choose  to 
put  his  character  in  issue  will  not  cause  him 
to  be  prejudiced  in  the  minds  of  the  iury  there- 
by. United  States  v.  Lancaster  (C).  C.  S.  D. 
Ga.)  44  Fed.  Rep.  896,  10:  388 

133.  The  refusal  of  the  defendant  in  a  civil 
action  brought  to  recover  damages  for  an  as- 
sault and  battery,  when  called  as  a  witness,  to 
answer  questions  in  relation  to  the  alleged 
assault  and  battery,  on  the  ground  that  his  an- 
swers might  subject  him  to  a  criminal  prosecu- 
tion, mav  be  considered  by  the  jury  in  connec- 
tion with  the  other  evidence  in  the  case  in 
determining  the  question  of  his  liabilitv. 
Morgan  v.  KendaU,  124  Ind.  454,         9:  446 

f.  Corporations;  Partnership. 

184.  The  burden  of  proof  as  to  the  right  of 
a  corporation  to  take  propertj^  in  the  exercise 
of  the  right  of  eminent  domain,  and  to  show 
that  the  particular  property  is  necessary  for  its 
corporate  use,  is  on  the  corporation.  AUoway 
V.  Nashville,  88  Tenn.  510,  8:  188 

135.  It  will  be  presumed  that  directors  of  a 
corporation  were  rightfuly  in  session,  where 
the  record  shows  that  they  met  and  took 
official  action.  Hardin  v.  Iowa  B»  cfc  Constr. 
Co.  78  Iowa,  726,  6:  68 

186.  To  hold  the  owners  of  an  insolvent 
bank  individually  liable  as  partners  for  its 
debts,  plaintiff  must  show  that  it  was  a  part- 
nership enterprise  of  which  defendants  were 
members^  and  until  a  prima  facie  case  of  part- 
nership is  made  out  the  burden  cannot  be 
placed  on  defendants  of  showing  that  it  was 
incorporated  or  was  a  limited  partnership,  to 
relieve  themselves  from  liability.  Eallstead  v. 
Curtis,  148  Pa.  352,  13:  870 

137.  If  the  absence  of  the  books  and  papers 
of  an  insolvent  bank  affords  a  presumption  as 
to  its  character,  against  either  party  to  a  suit 
to  hold  members  of  the  concern  Individually 
liable  as  partners  for  its  debts,  it  must  be 
against  plaintiff,  where  the  documents  are  in 
possession  of  his  witness  in  another  State,  be- 
yond the  reach  of  process,  while  defendants 
are  simply  small  stockholders  without  means 
of  reaching  them  or  compelling  their  produc- 
tion. Id. 

g.  Continuanoe, 

See  also  supra,  51. 

138.  The  fact  that  machinery  has  been  used 
with  safety  for  years  and  is  not  obviously 
dangerous  will  not  (where  the  lives  of  others 
may  depend  on  its  safety)  justify  a  .pre8umi>- 
tion  that  it  will  continue  safe,  and  that  its  use 
may  be  continued  without  examining  it  to  as- 
certain if  its  safety  may  not  have  been  im- 
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wired  from  wear.  QoodfteU  v.  Taylor,  41 
Jdinn.  207,  4:  687 

139.  A  heavily  incumbered  condition  of  real 
estate  will  be  presumed  to  continue  unless 
somethiDg  to  the  contrary  appears,  so  that  its 
existence  at  a  certain  date  is  sufficiently  averred 
by  an  alleiration  of  its  existence  two  or  three 
weeks  earlier.     ChUds  v.  Merrill,  es  Vt.  463, 

14:  264 
140.  Where  insanity  of  a  permanent  type  or  of 
a  continuiDf:  nature,  or  possessed  of  the  char- 
acteristics of  an  habitual  or  confirmed  disorder 
of  the  mind^  as  distinguished  from  temporary 
or  spasmodic  mania»  or  disorders  of  mind  pro- 
duced by  the  violence  of  disease,  is  shown  to 
have  existed  a  short  time  prior  to  the  commis- 
aion  of  an  act,  it  is  presumed  to  continue  up  to 
the  time  of  the  commission  of  the  act,  unless 
this  presumption  is  overcome  by  competent 
testimony.    Armstrong  v.  StaU,  30  Fla.  170, 

17:  484 

h,  Asto  SktU;  NegUgmee;  Ca/re. 
1.  In  Oeneral, 


141.  Npgligence  must  be  proved,  and  will 

-not  be  imputed  or  presumed.    JacksonvUle,  T. 

4&K.    W,  K  Go.  V.  PerUnmlar  Land,  T.   d 

Mfg.  Co.  27  Fla.  1,157,  17:  83,6B 

142.  The  law  does  not  cast  on  the  plaiutiff 
the  burden  of  proving,  not  only  fault  or 
negligence  on  the  part  of  the  defendant,  but 
also  what  that  fault  or  negligence  was ;  and 
when  he  has  proved  that  the  defendant  caused 
the  injury,  the  burden  is  then  thrown  on  the 
latter  to  show  that  he  was  not  guilty  of  negli- 
gence.    TreadweU  v.  Whitti&r,  80  Cal.  574, 

6:  498 

143.  In  an  action  against  a  physician,  based 
on  his  lack  of  care  or  skill,  the  burden  of 
proof  to  show  such  lack  is  on  the  plaintiff. 
Slate,  Janney,  v.  Houeekeeper,  70  Md.  162, 

2:  687 
144. .  The  burden  of  proving  voluntary  ex- 
posure to  unnecessary  danger  as  a  defense  to 
an  action  for  life  insurance  is  on  the  insurer. 
Badenfeld  v.  MaeeachueetU  MuU  Acci,  Attao. 
154  Mass.  77,  13:  268 

Of  bailee. 

145.  The  burden  of  proof  of  negligence  of  a 
hailee  in  whose  factory  milk  and  its  products 
are  destroyed  by  fire  is  on  the  partv  alleging 
It.     Stewart  v.  Stone,  127  N.  Y.  6^, 

14:  215 
146.  A.  retail  storekeeper  who  fails  to  retuin 
the  watch  and  chain  of  a  customer  which  is 
placed  in  his  custody  while  the  owner  is  trying 
on  clothing  has  the  burden  of  showing  that  he 
has  exercised  ordinary  care  for  its  safety,  and 
of  explaining  his  neglect  to  restore  it  Wood' 
'Tuffy.  Fainier,  150  I'a.  91,  16:  461 

Thini^  falling^. 

147.  The  fall  of  a  large  wooden  sign  of  its 
own  weight  from  its  position  over  a  public 
sidewalk  raises  the  presumption  of  negligence 
in  respect  to  its  fastenings.  St.  Lotus,  I,  M. 
A8.iLCo.  V.  Hopkins,  64  Ark.  209,  12:  189 

148.  The  fall  of  a  roof  which  slipped  or  tip- 
ped to  one  side  and  fell  while  being  raised 

by  jack  screws  creates  a  presumption  of  negli- 
gence in  failing  to  brace  or  sLfty  it  sufficiently, 
and.  in  the  absence  of  explanatory  proof,  wiH 

li.  B.  A.  Dia.  20 


sustain  a  recovery  for  the  resulting  death  of  an 
employee,  against  his  employer,  whose  duty  it 
was  to  see  that  the  roof  was  properly  braced. 
Burnowaki  v.  ffeUon,  89  Mich.  523,     15:  83 
149.  A  presumption  of  negligence   arises 
where  a  chisel  drops  from  a  scaffold  on  which 
a  workman  is  engaged  with  tools,  and  injures 
a  person  walking  upon  a  sidewalk  where  he 
has  a  right  to  travel  and  where  people  are  con- 
stantly traveling.    Dixon  v.   Pluns,  98  Cal. 
884,  20:  698 

Ii^ury  to  servant. 

150.  Proof  that  the  accident  or  mishap  caus- 
ing injury  to  a  servant  was  the  result  of  some 
deiect  in  the  machinerv  or  its  workings  raises 
no  presumption  of  negligence  against  me  mas- 
ter in  favor  of  the  servant.  Minty  v.  Union 
P.  R.  Oo.  2  Id.  487,  4:  409 

151.  Where  a  servant  of  a  railroad  company 
is  injured  in  an  accident  resulting  In  the  de- 
railment of  the  car  on  which  he  is  riding,  it 
will  be  presumed,  until  the  contrary  is  shown, 
that  the  company  was  not  in  fault  in  providing 
instrumentalities  for  the  business,  and  had  no 
notice  of  any  defect  or  other  cause  of  the  acci- 
dent. ,  Id. 

152.  The  spreading  of  a  coupling  link,  which 
causes  a  train  to  separate,  whereby  a  person  is 
injured,  is  of  itself  such  prmia  facie  evidence 
ot  negligence  on  the  part  of  the  railroad  com- 
pany operating  the  train  as  to  cast  upon  it  the 
burden  of  explanation,  In  an  action  against  it 
for  the  resulting  injury,  Qriffln  v.  Soston  d 
A.  B.  Co.  148  Mass.  148,  1:  698 
Sparks  from  eneine* 

158.  Proof  that  a  Are  originated  from  sparks 
or  cinders  &om  a  locomotive  throws  on  the 
railroad  company  the  burden  of  establishing 
the  fact  that  it  used  the  most  improved  appli- 
ances. White  y.  Chicago,  Ji.  db  St,  P.  R  Co. 
1  S.  D.  326,  9:  824 

154.  The  emission  from  a  railroad  locomotive 
of  sparks  of  unusual  size,  or  both  of  unusual 
size  and  in  unusual  quantity,  is  sufficient  to 
raise  the  presumption  of  negligence  and  throw 
upon  the  company  the  burden  of  removing  it. 
Jacksonville,  T.  db  K.  W.  R.  Go.  v.  Peninsular 
Land,  T.  d  Mfg.  Co.  27  Fla.  1,  157, 

17:  83,  65 
Iiijiir3r  to  livestock. 

155.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company  when  cattle  are 
.killed  by  a  train,  under  N.  C.  Code,  §  2326,  ex- 
pends to  the  killing,  by  a  train,  of  oxen  which 
became  suddenly  frightened  at  the  headlight 
of  a  train  and  jumped  upon  the  track  from  a 
highway  along  which  they  were  being  driven 
hitched  to  a  cart.  Randall  y.  Richmond  d  D. 
R.  Go.  107  N.  C.  748,  11:  460 

156.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company,  which  prevails 
in  case  of  an  injury  to  its  passenger,  does  not 
obtain  in  case  of  injuries  to  the  horse  of  a 
traveler  upon  a  highway,  which  are  received 
while  the  traveler  is  attempting  to  cross  the 
rail  road  track.  Terre  Haute  dl.  R.  Co.  v.  Clem 
128  Ind.  15.  7:  G88 


2.  Contribvtory  Negligence. 

'  157.  It  is  presumption  of  common  sense, 
as  well  as  of  the  common  law,  that  persons  of 
mature  years  and  in  possession  of  their  senses 
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are  ordinarily  prudent  and  will  exercise  ordi- 
nary diligence  to  avoid  danger.  Lyman  v. 
Boston  <fe  M.  B.  Co,  (N.  H.)  11:  864 

158.  Plaintiff  must  show  that  he  was  not  him- 
self guilty  of  negligence,  when  the  injury 
complained  of  could  not  have  happened  with- 
out the  action  of  both  parties.  Clements  v. 
Louisiana  Electric  Light  Co,  44  La.  Ann.  692, 

16:  48 

150.  The  effect  of  interposing  the  double 
defense  of  "  not  guilty"  and  of  contributory 
negligence  on  plaintiff's  part  is  to  throw  on 
plaintiff  the  burden  of  proof  as  to  the  whole 
case.  Louisville  <fc  If,  -B.  Co,  v.  HaU^Sl  Ala^ 
708,  4-  ^^^ 

Persons  fonnd  dead. 

160.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company  cannot  be  based  on 
the  presumption  that  a  person  who  was  killed 
by  the  train  as  it  started  was  in  the  exercise  of 
due  care,  where  it  does  not  appear  whether  he 
was  killed  while  getting  off  the  train  or  while 
standina:  too  near  it.  Yarnell  v.  Kannas  City, 
Ft.  8.  &  M,  B.  Co.  118  Mo.  570,        18:  699 

161.  Afllrmative  proof  of  due  care  on  the 
part  of  one  struck  and  killed  at  a  farm  rail- 
road-crossing by  a  wild  engine  is  not  required 
in  order  to  render  the  company  liable  for  his 
death,  where  no  regular  train  was  due  at  the 
time,  and  the  engine  was  running  from  85  to 
60  miles  an  hour,  and  came  through  a  cut 
around  a  curve  without  blowing  any  whistles 
until  just  at  the  instant  of  collision,  and  no 
warning  of  an  extra  or  wild  engine  by  a  red 
flag  on  the  preceding  train  had  been  given  as 
required  by  the  rules  of  the  company.  Lyman 
V.  Boston  d  M.  B,  Co,  (N.  H.)  11:  864 

162.  When  a  person  crossing  a  railroad  track 
Is  injured  by  collision  with  a  train,  the  fault  is 
prima  facie  his  own ;  and  he  must  show  affirma- 
tively that  his  fault  or  negligence  did  not  con- 
tribute to  the  injury,  before  he  can  recover 
therefor.  This  is  done,  however,  if  all  the 
facts  and  circumstances  illustrating  his  conduct 
at  the  time  of  the  accident  are  shown/ and  the 
inference  that  he  exercised  proper  caution 
arises  therefrom.  Ctneinnqti^  L  at,  L,  dk  C, 
B.  Co,  V.  Howard,  124  Ind.  280,  8:  698 

But  see  cases  following. 

168.  A  plaintiff  administrator  is  not  required 
in  all  cases  to  prove  affirmatively  that  his 
intestate,  killed  at  a  railroad  crossing,  looked 
or  listened  for  approaching  trains.  Bendrid^ 
ion  V.  Great  Northern  B,  Co,  40  Minn.  245, 

16:  S61 

164.  The  presumption  is  that  a  person 
thrown  from  his  load  and  fatally  injured  at  a 
railroad  crossing  was  exercising  ordinary  care 
and  caution.  Lillstrom  v.  Norilum  P.  It  Co. 
(Minn.)  80:  687 

165.  That  the  death  of  s  person  was  caused 
by  the  removal  of  planks  between  the  rails  at 
a  railroad  crossing  may  be  inferred  by  the  jury, 
where  the  planks  have  been  removed  and  he  is 
found  lying  across  the  rails  fatally  injured, 
and,  as  he  said,  with  his  neck  broken,  in  front 
of  a  pair  of  bobs  on  which  was  a  load  of  wood, 
the  forward  one  standing  lengthwise  and  upon 
the  rails,  while  his  team  was  attached  with 
one  trace  only,  and  one  singletree  was  broken 

Id. 

166.  There  bein e  no  witnesses  as  to  how  the 
See  Indez  to  Notes  Precedioff. 


death  of  a  traveler  at  a  railroad  crossine  oc- 
curred, deceased  will  be  presumed  to  have  beeik- 
free  from  contributory  negligence,  where  the- 
circumstances  and  position  in  which  he  was>' 
found  are  as  consistent  with  that  presumption^ 
as  with  the  presumption  of  contributory  fault. 
Phillips  v.  Miltoaukee  A  N.  B.  Co,  ft  AVis.. 
849,  9:  681 

8.  By  Carriers, 

a.  As  to  Personal  Injuries, 

167.  The  burden  of  overcoming  the  presump- 
tion of  negligence  arising  from  evidence  of  the 
occurrence  of  an  accident  and  injur]^  to  a  pas- 
senger is  upon  the  carrier.  Louisville,  JVT  A. 
db  C.  B,  Co.  V.  JSnider,  117  Ind.  435,    8:  484 

168.  To  throw  upon  a  carrier  the  burden  of 
disproving  negligence  in  case  of  injury  to  a 
passenger,  it  must  first  be  shown  that  the  in- 
jury complained  of  resulted  from  the  breakinja^ 
of  machinery,  collision,  derailment  of  cars,  or 
something  improper  or  unsafe  in  the  conduct 
of  the  business  or  in  the  appliances  of  trans- 
portation. Thomas  y.  Philadelphia  db  B.  B. 
Co.  148  Pa.  180,  16:  416 

169.  Where  the  cause  of  the  accident  by 
which  a  passenger  was  injured  Is  known  as 
well  to  the  passenger  as  to  the  carrier,  the  pre- 
sumption of  negligence  which  arises  from  the 
mere  fact  of  injury  to  a  passenger  while  on, 
the  carrier's  vehicle  has  no  application;  but  the 
passenger  must  aflSrmatively  show  negligence. 
Mam  Y,  West  Jersey  Ferry  Co,  143  Pa.  122. 

18:  866 
.170.  No  presumption  of  negligence  on  the 
part  of  a  carrier  arises  from  the  naked  fact, 
that  an  injury  has  been  inflicted  upon  a  passen- 
ger, unless  it  appears  that  it  did  not  result  from 
something  entirely  disconnected  with  the  op- 
eration of  the  road  and  with  which  neither  the 
company  nor  its  employes  had  anything  what- 
ever to  do;  such  presumption  must  arise,  if  at. 
all.  from  the  cause  of  injury  or  from  other  cir- 
cumstances attending  it.  Pennsylvania  B. 
Co,  V.  MacKinney,  124  Pa.  462,  8:  820 

171.  An  injury  to  a  passenger  on  a  railroad 
train  sitting  next  to  an  open  window,  oy  a. 
blow  on  his  eye  by  some  hard  substance,  prob- 
ably a  piece  of  coal,  hurled  with  considerable- 
force,  while  the  engine  of  another  train  waa- 
directly  opposite  the  window,  passing:  in  an- 
other direction,  where  there  is  nothing  ta 
explain  the  cause  of  the  accident,  does  not 
create  a  presumption  of  negligence  against 
the  carrier.  I^- 

172.  The  mere  fact  that  a  passenger  seated 
in  a  car  at  an  open  window  was  struck  on  the 
arm  by  a  missile  which  he  did  not  see  and 
which  could  not  be  found,  with  sufficient  force 
to  fracture  the  arm,  without  evidence  that 
anyone  was  near  the  train  on  the  outside  who 
could  have  inflicted  the  injury,  does  not  raise 
a  presumption  of  the  carrier's  negligence. 
IhomasY.  Philadelphia  d  B.  B,  Co.  148  Pa. 
180,  16:  416 

178.  Where  it  is  shown  that  a  coupling  pin 
thrown  against  plaintiff  while  a  train  was  pass- 
ing came  from  the  train,  it  is  fair  to  infer  that 
the  employees  of  the  railroad  company  placed 
the  pin  there,  and  that  the  railroad  company  is 
responsible  therefor,  in  the  absence  of  evidence 
to  the  contrary.  Dovl^  v.  Chicago,  St.  P.  &  K. 
C,  B,  Co.  77  Iowa,  607,  4:  480' 
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174.  The  biirden  of  proof  1b  thrown  upon  a 
railroad  company  in  an  action  by  a  passenger 
for  iD Juries  caused  hj  a  train  leaving  the  track, 
to  show  that  the  accident  was  not  caused  by 
want  of  care  on  its  part,  when  the  derailment 
is  admitted,  and  there  is  evidence  that  at  the 
time  of  the  accident  the  train  was  running 
down  a  steep  incline  on  a  new  and  curved 
track,  at  a  dangerous  and  unusual  speed. 
MUcheU  V.  Southern  F,  B.  Co.  87  Cal.  62, 

11:  180 
On  street  ear. 

175.  The  derailment  of  a  street-railway  car, 
by  which  a  passenger  is  inlured,  raises  a  pre- 
8um ption  of  the  carrier's  neg ligenoe.  Spellman 
▼.  Lincoln  Sapid  Tramii  Go,m  Neb.  890, 

20:  816 
176.  No  presumption  of  negligence  on  the  part 
of  a  street-car  company  arises  from  the  mero 
fact  of  injurv,  without  his  fault,  to  a  passen- 
ger on  one  of  its  cars  in  consequence  of  a  col- 
lision with  a  wagon  on  the  highway.  EaiO' 
kina  ▼.  JTront  Street  Cable  IL  Co.d  Wash.  599, 

16:  808 

b.  As  to  Property. 

177.  The  nondelivery  by  a  carrier  of  goods 
which  it  has  undertaken  to  transport  is  pre- 
sumptive evidence  of  negligence  on  its  part,  in 
the  absence  of  any  evidence  showing  the  cir- 
cumstances of  the  loss.  Browning  v.  Qoodrich 
Trmn^p,  Co.  78  Wis.  891»  10:  416 

178.  The  burden  is  on  the  carrier  in  an  action 
for  failure  to  deliver  goods,  to  prove  its  alleged 
freedom  from  fault  or  negligenee,  where  it  ad- 
mits the  contract,  and  then  alleges  that  the 
goods  were  safely  carried  and  stored  in  its 
warehouse  at  their  destination  under  circum- 
stances that  reduced  its  obligatioas  to  that  of 
warehouseman,  and  while  so  stored  were  de- 
stroyed by  fire  without  fault  or  negligence  on 
its  part.  Wiieon  y.  California  0.  &  Co.  (Cal.) 
94  Cal.  166,  17:  685 

179.  Where  goods  are  shipped  under  a  con. 
tract  exempting  the  carrier  from  liability  for 
the  breakage  of  certain  kinds  of  goods,  and 
are  deliver^  to  the  consignee  in  a  broken  con- 
dition, if  the  carrier  shows  that  the  broken  ar- 
ticles are  within  the  exception  of  the  contract, 
the  owner,  to  recover  for  their  loss,  must  show 
that  the  carrier's  negligence  was  the  sole  or  an 
active  co-operative  cause  in  producing  the 
damage.  The  law  does  not,  in  such  cases,  pre- 
sume negligence  from  the  fact  of  the  breakage 
BO  as  to  cast  the  burden  of  proving  its  absence 
on  the  carrier.  Witting  v.  8t.  Louis  4b  S.  F. 
R  Co.  101  Mo.  6dl»  10:  60S 

180.  The  burden  of  proving  negligence  is 
vpon  the  plaintiff  in  an  action  against  a  carrier 
for  the  loss  of  livestock,  where  the  owner 
agreed  to  take  care  of  the  stock  during  trans- 
portation and  load  and  unload  them  at  nis  own 
expense.  Terre  Haute  <b  L  B,  Co.  v.  8/ier- 
toood,  182  Ind.  129,  17:  339 

181.  A  carrier  has  the  burden  of  proving 
that  goods  were  not  in  good  condition  when 
received  from  a  connecting  carrier.  Beard 
V.  Illinois  0.  B.  Co.  79  Iowa,  518,       7:  880 

182.  Negligence  is  not  presumed  in  case  of 
loss  of  property  in  the  hands  of  a  carrier  by  a 
flood  which  is  so  unprecedented  as  to  be  prop- 
erly considered  an  act  of  God  or  inevitable  aoci- 
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dent.    Long  v.  Bennsylvania  B.  Co.  147  Pa. 
843,  14:  741 

In  sleeping^  car. 

183.  JVlere  proof  of  loss  of  money  by  a  passen- 
ger while  occupying  a  berth  in  a  sleepmg  car 
does  not  make  out  a  prima  facie  case  against 
the  carrier  operating  the  car;  and  to  sustain  a 
recovery  some  evidence  of  negligence  on  the 
part  of  the  carrier  must  be  given.  Carpenter 
V.  New  York,  N.  E.  d  H.  B.  Co.  124  N.  Y. 
53,  11:  769 

i.  As  to  Official  Acts, 

See  also  infra,  215. 

184.  It  is  the  duty  of  a  court  to  resolve  all 
doubts  in  favor  of  an  official  act  of  the  chief 
executive  officer  of  the  state.  State  v.  Letcis, 
107  N.  C.  967,  11:  106 

185.  The  presumption  is  that  county  officers 
in  making  chants  in  the  heating  apparatus  of 
a  new  public  building  made  only  such  as  were 
proper.  Oibson  County  Comrs.  v.  Cincinnati. 
/Steam  Beating  Co.  128  Ind.  240,        18:  60S 

186.  Where  a  judge  has  executed  a  deed  as 
trustee  under  the  Town  Site  Act,  the  presump- 
tion in  favor  of  official  acts  obtains,  that  be 
performed  his  duty  in  all  respects.  A  stranger 
to  the  title  has  no  right  to  dispute  the  regular- 
ity of  the  acts  of  the  Judee  m  executing  the 
deed.  Lamm  v.  Chicago,  BLP.  2L4bO.B.  Co. 
45  Minn.  71,  10:  268 

187.  The  burden  is  upon  defendant,  in  an 
action  against  a  city  to  recover  the  value  of  an 
animal  which  was  sold  under  an  ordinance 
which  provides  for  the  impounding  and  sale 
of  animals  found  running  at  large  m  the  citv, 
to  show  that  all  the  requirements  of  the  ordi- 
nance, including  the  posting  of  notices  of  sale, 
were  strictly  complied  wiu.  Fort  SmiUi  v. 
Dodson,  61  Ark.  447,  4:  268 

188. The  fact  that  it  does  not  distinctly  appear 
by  the  return  of  the  officer  that  the  posting  of 
notice  for  a  meeting  to  revise  a  jury  list  and 
draw  jurors  was  as  lon^  as  it  should  have  been 
before  the  meeting,  where  it  does  not  appear 
that  the  notices  were  not  sufficient,  will  not 
prevent  the  presumption  that  the  proceedings 
were  legal.     Com.  v.  Brown,  147  Mass.  585, 

1:  680 

189.  It  will  not  be  presumed  that  a  city 
council  refused  a  license  temporarily  and  with- 
out sufficient  reason,  merely  because  no  reason 
api)ears  upon  its  record,  where  it  had  the  right 
to  exercise  discretion  in  the  matter.  Perry  v. 
Salt  Lake  City,  7  Utah,  143,  11:  446 

190.  A  presumption  that  a  request  for  aid  was 
made  by  one  assisted  by  public  officers  as  a 
poor  person  will  not  be  made  as  the  foundation 
of  an  alleged  right  to  recover  compensation 
therefor  from  her  estate.  Albany  v.  McNa- 
mara,  117  N.  Y.  168,  6:  818 

191.  The  provision  of  a  statute  that  rates 
fixed  by  railroad  commissioners  shall  be  re- 
garded as  prima  facie  reasonable  is  within  the 
power  of  the  State  as  to  prescribing  rules  of 
evidence  in  all  proceedings  under  the  laws  of 
the  Stijte.  BuHington,  C.  B.  dt  N.  R  Co.  v. 
Dey,  83  Iowa,  812,  18:  436 
Tax. 

192.  To  sustain  a  tax  upon  land  which  is 
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shown  to  have  been  legally  exempt  from  tazar 
tion  for  a  long  period  prior  to  the  year  for 
which  the  tax  was  assessed,  the  burden  is  on 
the  tax  officers  to  show  that  something  had  oc- 
curred before  such  year  to  remote  the  exemp- 
tion.   Allen  County  v.  Simons,  129  Ind.  193, 

18:  618 
1 93.  Wliere  the  statutes  make  real  estate  liable 
for  taxes  levied  on  personal  property  when 
they  'cannot  be  made  out  of  the  personalty, 
and  direct  the  collector  to  select  real  estate  for 
that  purpose  when  it  becomes  necessary,  it 
will  be  presumed,  when  the  books  show 
charges  of  unpaid  personal  taxes  against  land, 
that  they  were  necessary  because  the  taxes 
could  not  be  made  out  of  personalty,  although 
it  is  not  so  stated  on  the  return.  8/telbyvUle 
Water  Co.  v.  F^iopU,  Craddick,  140  111.  645, 

16:  605 
Acknowledgment. 

194.  The  absence  of  a  seal  or  of  anything 
representing  it,  from  the  record  or  from  a 
transcript  thereof,  is  not  sufficient  to  overcome 
the  presumption  created  by  language  in  an 
acknowledgment  indicating  that  the  officer's 
official  seal  was  affixed  to  ue  original.  Bum- 
mer y.  MiteJielU  29  Fla.  179,  14:  815 

195.  Where  an  instrument  has  been  acknow. 
ledged  in  another  State  before  a  deputy  clerk 
of  a  court  signing  himself  as  such  and  siOxing 
the  seal  of  office,  it  will  be  presumed,  in  sup- 
port of  the  certificate,  that  the  clerk  had 
iiuthority  to  appoint  a  deputy.  Id. 
Eleotions. 

196.  The  presumption  that  a  Toter  has  con- 
formed to  the  law  will  prevail  over  a  presump- 
tion that  moderators  have  rightfully  reject^ 
bis  ballot,  where  their  certificate  does  not  spe- 
cifically state  the  reason  for  the  rejection,  as  re- 
quired by  statute.  Btate,  Phelan,  y.  WaUh 
62  Conn.  260,  17:  864 

197.  Ballots  for  general  state  officers  will  be 
presumed,  in  the  absence  of  anything  to  show 
the  contraiT,  to  have  contained  the  name  of  a 
candidate  for  every  state  office  to  be  filled  at 
that  election.  Id. 

198.  One  who  attempts  to  establish  his  right 
to  an  office  on  the  ground  that  he  received  a 
majority  of  all  votes  cast  for  candidates  for  that 
office  at  a  certain  election  has  the  burden  of 
showing  that  votes  rejected  from  the  count  by 
the  board  of  canvassers  were  properly  rejected, 
if  the  reason  for  such  rejection  given  in  the 
canvasser's  certificate  is  insufficient  to  justify 
it.  Id. 

199.  The  presumption  is  that  ballots  found 
in  the  wrong  ballot  box  were  placed  there  by 
mistake  of  the  election  officers.  Parvin  v. 
Wimberg,  130  Ind.  561,  15:  775 

Judicial  aetfl. 

200.  The  presumption  is  in  favor  of  the  valid- 
ity of  a  decree  of  divorce  rendered  in  another 
State,  under  which  plaintiff  has  married  another 
wife  and  lived  with  her  for  thirty-four  years 
and  until  his  death.  Thompson  v.  Thompson 
91  Ala.  591,  11:443 

201.  The  presumption  in  favor  of  the  valid- 
ity of  a  judgment  does  not  extend  to  a  case  of 
personal  service  on  a  defendant  who  is  a  non- 
resident, where  the  proof  does  not  show 
whether  or  not  the  service  was  made  within 
the  state.    Band  v.  Banson,  154  Mass.  87, 

18:  674 
See  Indez  to  Notes  Preeedin^* 


202.  Where  it  affirmatively  appears  that  an 
aaverse  party  to  a  decree  was  a  nonresident  or 
the  State  at  the  time  bf  its  rendition,  and  the 
record  is  silent  as  to  his  appearance  or  notice, 
there  is  no  presumption  that  such  court  ac- 
quired jurisdiction  over  his  person.  Furgeson 
V.  Jones,  17  Or.  204,  8:  620 

208.  A  plaintiff  in  an  action  to  recover  real 
property,  m  whose  favor  a  consent  decree  was 
entered,  will,  although  his  title  does  not  appear, 
be  Dresumed  to  have  had  a  superior  title.  Lyon 
V.  McDonald,  78  Tex.  7,  9:  895 

j.  From  Circumstances  and  Course  of 
Business. 

204.  Notice  and  proofs  of  loss  mailed  to  an 
insurer  will  be  presumed  to  have  been  duly 
received,  in  the  absence  of  evidence  to  the 
contrary.  Pennypacker  v.  Capital  Ins.  Co.  80 
Iowa,  56,  8:  236 

205.  Proof  of  depositing  a  letter  in  the  post- 
office,  addressed  to  a  party  at  his  place  of 
business,  is  prima  facie  evidence  that  he  re- 
ceived it  in  the  ordinary  course  of  the  mails; 
and  if  he  has  changed  his  place  of  business, 
and  has  informed  the  postofflce  authorities  of 
it,  there  is  a  presumption  or  inference  of  fact, 
that  the  letter  has  been  delivered  at  the  new 
address.    Marslon  v.  BigeUno,  150  Mass.  45, 

6:  48 

206.  Premature  presentment,  for  payment  of 
a  sight  draft  entitled  to  grace,  will  not  be  pre- 
sumed in  an  action  to  recover  thereon,  from 
the  facts  that  it  was  drawn  at  Cherry  Valley, 
Arkansas,  March  15,  on  parties  in  Kansas  City, 
Missouri,  who  protested  for  nonpayment  on  the 
19th  of  the  same  month,  and  bears  an  undated 
indorsement  for  deposit  in  Memphis,  Tennes- 
see, where  the  complaint  alleges  its  due  pre- 
sentment for  payment.  Wards  v.  Sparks,  53 
Ark.  519,  10:  708 

207.  After  the  lapse  of  fifty  years  from  the 
deduction,  by  the  officers  of  a  savings  bank, 
of  a  pro  rata  amount  from  a  deposit,  for  losses, 
and  the  receipt  of  the  lialance  by  the  attorney 
of  the  depositor,  and  the. entry  thereof  on  the 
deposit  book,  leaving  on  such  book  an  unex- 
plained balance  in  favor  of  the  depositor,  but 
never  claimed  by  him,— it  will,  in  an  action  by 
his  administrator  to  recover  such  balance  from 
the  bank,  be  assumed  that  the  apportionment 
of  the  deduction  was  just,  that  notice  thereof 
was  given  to  the  depositor,  and  that  it  was 
known  to  the  depositor  or  Lis  attorney.  Leins 
v.  Lynn  Institution  for  Savings.  148  Mass.  236, 

1:  785 

11,  As  to  Bights,  Instruments,  and  Property, 

1.  In  General. 

208.  There  is  no  presumption  that  the  stock 
of  a  corporation  is  worth  par.  Stensgnard  y. 
St.  Paul  Beat  Estate  Title  Ins.  Co.  50  Minn. 
429,  17:  675 

209.  The  burden  of  proof  is  upon  a  com- 
pany owning  a  railroad  m  operation,  to  show 
that  it  does  not  itself  operate  it.  Peahody  v. 
Oregon  B.  db  Nav.  Co.  21  Or.  121,  12:  823 
lUeflrality. 

210.  The  common-law  rule  that  he  who 


EVIDENCE,  n.  k,  2. 


809 


Attacks  a  contract  hM  the  burden  to  show  lift 
inyalidity  provalls  in  the  Colorado  courts. 
Therefore  a  contract  of  rebate  must  be  held 
valid  until  shown  to  be  otherwise.  BayUs  y. 
Kai^tas  P.  R.  Co.  2  Inters.  Com.  Rep.  643,  13 
Colo.  181,  5:  480 

Fixtures. 

211.  The  burden  of  proof  as  to  the  intention 
to  annex  fixtures,  or  as  to  their  adaptability 
and  use,  does  not  rest  on  the  defendant  in  a 
suit  against  the  lessor  by  attachini;  creditors 
of  the  tenant.     Morey  y.  Hoyt,  62  Conn.  542, 

19:  611 
Mortgage. 

212.  It  will  be  presumed  that  chattel  mortga- 
gees who  have  taken  possession  of  the  mort- 
gaged property  and  are  proceeding  to  sell  it 
acted  in  accordance  with  the  provisions  of  the 
mortgage,  where  such  provisions  are  not 
shown.    Pierce  y.  Johnson,  98  Mich.  125, 

18:  486 
Deeds* 

218.  The  possession  of  a  deed  b^  the  grantee 
is  prima  facie  evidence  of  delivery,  where 
there  is  nothing  to  impeach  the  bona  fides  of 
his  possession.  StrougJi  v.  Wilder,  119  N.  Y. 
530,  7:  666 

214.  The  signing  of  a  deed  by  the  grantor 
and  its  possession  by  the  grantee  constitute 
prima  facie  evidence  of  delivery,  Devereux 
V.  McMahon,  108  N.  C.  184,  18:  206 

21 5. The  presuropUon  in  favor  of  the  validity 
of  a  deed  of  land  sold  for  delinquent  taxes,  wnicn 
is  created  by  S.  C.  Qen,  Stat.  §  813,  expressly 
throwing  the  burden  of  proof  upon  the  party 
impugning  the  conveyance,  is  not  overcome  by 
a  recital  in  the  deed  showing  that  the  sale  was 
not  made  on  the  day  fixed  by  law,  since  it  will 
be  presumed  that  an  extension  of  time  was  law- 
fully made,  inasmuch  as  the  controller,  with 
the  approval  of  the  governor,  has  power  to 
make  such  extension.  Shell  v.  Duncan,  81  !S. 
C.  647,  6:  881 

216.  A  conveyance  by  a  father  to  his  daugh. 
ter  will  not  be  presumed  to  have  been  a  gift, 
so  as  to  bring  the  case  within  a  statute  con- 
cerning inheritance  of  property  acquired  by 
gift  of  an  ancestor.  SfteUenberger  v.  Ravsmn 
31  Neb.  61,  10:  810 

WilL 

217.  The  attestation  clause  of  the  witnesses 
to  a  will  or  codicil  is  prima  facie  evidence  of 
the  facts  recited  in  it.  Elkinton  v.  Brick  (N. 
J.  Prerog.  Ct.)  44  N.  J.  Eq.  (17  Stew.)  154, 

1:  161 

Nejeotiable  paper* 

2l8.Checks(lHtea  at  a  certain  place  and  drawn 
upon  the  "First  National  Bank"  will  be  pre- 
sumed, in  the  absence  of  anything  to  the  con- 
trary, to  have  been  drawn  upon  the  first  na- 
tional bank  of  such  place,  where  it  appears  that 
such  bank  exists  and  no  other  bank  or  place 
appears  on  the  check.  Chdver  v.  Marks,  122 
Ind.  554,  7:  489 

219.  Tlie  burden  of  showing  that  the  holder 
of  negotiable  paper  had  notice  of  facts  im- 
peaching its  validity  does  not  fall  upon  the 
maker  until  the  holder  has  proved  that  he  pur- 
chased In  good  faith,  for  value  and  in  the 
usual  course  of  business.  Cancfjoharie  Nat. 
Bank  v.  Diefendorf,  128  N.  Y.  191,  10:  676 

220.  Where  the  maker  of  a  negotiable  paper 

I   See  Index  to  Notes  Precedinif. 


has  not  shown  that  it  was  fraudulently  or  ille- 
gally obtained  from  him  and  put  in  circulation, 
the  holder,  in  order  to  reeover  thereon,  must 
show  not  only  that  he  bought  before  maturity 
and  paid  value,  but  also  that  he  acted  in  good 
faith.  Id. 

221.  Where  the  amount  of  attorneys'  fees 
called  for  by  a  promissory  note  is  fixed  by  the 
contract,  it  will  be  presumed  to  be  the  reason- 
able value  af  the  services  rendered,  unless  the 
contrary  appears.  Exchange  Bank  v.  TuttU 
(N.  M.)  7:  446 

222.  The  presumption  that  the  owner  is  a 
bona  fide  holder  for  value  of  bonds  secured  by 
mortgaging  a  railroad  does  not  exist  where  the 
bonds  and  mortgage  were  given  before  l.^e  rail- 
road in  fact  existed.  Farmers  Loan  A  T,  Co. 
V.  Canada  dk  8L  L.  R  Co.  127  Ind.  2o0, 

11:  740 
Alteration  of  instminents. 

223.  The  burden  of  pro  vine:  that  a  note  was 
altered  after  indorsement  is  upon  the  indorser, 
where  he  relies  on  that  fact  as  a  defense, 
Montgomery  v.  Orosthtoait,  90  Ala.  558, 

18:  140 

224.  The  proof  or  admission  of  the  signature 
of  the  maker  is  prima  fade  evidence  that  the 
instrument  written  over  it  is  his  act;  and  this 
will  stand  as  binding  proof  unless  the  makei 
can  rebut  it  by  evidence  that  an  alteration  was 
made  after  delivery.  WiUon  y.  Hayes,  40 
Minn.  531,  4:  196 

225.  Where  an  interlineation  or  erasure  is  ap. 
parent  upon  the  face  of  an  instrument,  the  pre- 
sumption of  law  is  that  it  is  a  legitimate  part 
of  the  instrument  and  was  made  prior  to  its 
execution;  and  the  burden  is  upon  the  maker 
to  show  that  it  was  altered  after  delivery. 

2.  Ownership  or  Possession, 
See  also  Afpra,  74. 

226.  In  an  action  by  a  man  for  the  loss  of  a 
trunk  containing  the  clothing  of  his  wile  ana 
child,  the  presumption  is  that  the  child's  cloth- 
ing was  furnished  by  the  father,  in  the  ab- 
sence of  evidence  to  the  contrary.  Richardson 
v.  LouittilU  d  N.  R.  Co.  85  Ala.  559,  8:  716 

227.  Defendant  in  ejectment  relying  solely  oh 
adverse  possession  during  the  life  of  life  ten- 
ants under  a  trust  has  the  burden,  as  against 
remaindermen  who  prove  their  successorship 
to  the  legal  documentary  title,  of  showing  that 
the  latter  took  only  a  contingent,  and  not  a 
vested,  remainder.  Oindrat  v.  Western  R.  of 
Ala.  (Ala.)  19:  839 
Dedicatioiu 

228.  A  dedication  of  land  to  the  public  use  is 
not  presumed,  but  must  appear  by  acts  and 
declarations  of  the  owner,  of  such  a  public 
and  deliberate  character  as  clearly  show  an  in- 
tention on  his  part  to  surrender  his  land  for  Uie 
use  of  the  public;  and  the  burden  of  proof  is 
on  the  party  asserting  such  dedication,  ffogue 
V.  Albina,  20  Or.  182,  10:  673 
Preenmed  fi^aiit* 

229.  A  grant  cannot  be  presumed  where  it 
would  have  been  unlawful.  Donahue  v.  State, 
112  N.  Y.  142,  8:  B76 

280.  A  lost  grant  is  not  to  be  presumed  to 
support  an  easement  of  which  the  origin  is 
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known.     Olaflin  v,  Boston  d  A.  R  Go.  157 
Mass.  489,  20:  688 

231.  The  occupation  and  use  of  a  bridge 
OTer  a  canal  for  over  forty  yean  by  the  owners 
of  land  adjoininc  the  canal  strip,  which  had 
been  condemnedf  for  quasi  public  purposes, 
does  not  raise  any  presumption  of  a  n'ant 
Ba8$  y.  Boanok$  Nav.  db  W.  P.  Co.  (N.  C.) 
Ill  N.  C.  439,  19:  247 

282.  Although  a  grant  from  the  state  will 
never  be  presumed  in  cases  where  It  could  not 
legally  have  been  made,  yet  the  existence  of  a 
statute  which  simply  creates  public  rights  in 
certain  property  will  not  forbid  a  presumption 
of  a  grant  of  such  property  to  an  individual, 
since  it  is  not  inconsistent  with  the  right  of  the 
Legislature  to  make  such  grant  at  any  time  it 
chooses  to  do  so.  Attorney- General,  Mann,  y. 
Revere  Copper  Go.  152  Mass.  444,  0:  610 
Fraudulent  transfers, 

238.  In  a  case  where  the  title  of  a  yen  dee  is 
attacked  because  of  the  Intent  of  the  yendor  to 
defraud  his  creditors  by  the  transfer,  those 
making  the  attack  assume  the  burden  of  proving 
that  the  yendee  had  knowledge  of  and  partici- 
I)ated  in  the  fraud.  This  is  to  be  proved  as  a 
fact,  and  not  to  be  imputed  by  any  rule  of 
law.     Van  BaaUte  y.  Harrington^  101  Mo.  602, 

11:  424 

284.  Under  a  statute  proyiding  that  a  con- 
yeyance  intended  to  defraud  creditors  is  yoid 
as  to  ci'editors,  but  that  the  title  of  a  purchaser 
for  yalue  shall  not  be  affected  unless  he  had 
notice  of  the  fraud,  the  creditor,  to  defeat  the 
sale,  must  show  the  fraudulent  intent.  When 
this  is  done,  the  purchaser,  to  sustain  the 
transaction,  must  show  that  he  paid  value;  after 
which  the  creditor,  to  preyail,  must  proye  that 
the  purchaser  had  notice  of  the  fraud.  Tillman 
y.  SeUer,  78  Tex.  597,  1 1:  628 

835.  A  prima  facie  case  of  fraud  on  a  wife's 
marital  rights  in  her  husband's  estate  exists 
where,  without  her  knowledge,  he  gives,  either 
before  or  after  marriage,  all  or  the  greater  por- 
tion of  his  property  to  his  chUdren  by  a  former 
marriage.    Murray  y.  Murray,  90  Ky.  1, 

8:  96 

286.  The  fact  that  the  wife  had  possession  of 
the  property,  claiming  ownership,  when  it  was 
attached  by  the  creditor  of  the  husband,  does 
not  relieve  her  of  the  burden  of  proving  that 
the  transfer  was  not  made  to  her  for  the  pur- 
pose of  hindering,  delaying,  and  defrauaing 
such  creditor.  8teDens  y.  Canon,  27  Neb. 
501,  9:  628 

237.  In  a  contest  between  a  wife  and  a  cred- 
itor of  her  husband  oyer  property  transferred 
to  her  by  him  after  the  debt  was  contracted,  she 
must  establish  that  she  is  a  bona  fide  purchaser 
by  a  preponderance  of  the  eyidence.  Id» 

238.  The  burden  of  proof  is  on  the  party  as- 
serting that  the  consiaeration  of  a  purchase 
of  land  in  the  name  of  a  woman  was  furnished 
by  her  husband.  Hedge  y.  Olenny,  75  Iowa, 
618,  1:  479 
Possession. 

See  also  infra,  243. 

239.  Possession  of  animals  reclaimed  from 
a  wild  state  is  prima  facie  evidence  of  title. 
James  v.  Wood,  82  Me.  173,  8:  448 

240.  Possession  of  property  by  a  person  as 
agent  for  another  is,  in  the  absence  of  eyidence 
to  the  contrary,  sufficient  to  show  that  the  title 
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thereto  was  in  the  principal.   Barton  y.  I^le, 
185  HI.  405,  10:  808 

241.  Actual  possession  of  land  is  prima  facie 
evidence  of  ownership  in  fee;  and  such  owner 
is  prima  facie  entitled  to  such  possession. 
Teats  y.  St.  Albans  (W.  Va.)  19:  802 

242.  Possession  of  a  certificate,  with  power 
of  attorney  from  the  stockholder  authorizing 
the  holder  to  transfer  the  stock.  Is  prima  fade 
evidence  that  he  is  at  least  the  equitable  owner. 
Tafft  y.  I^esidio  dF.RCo.U  Cal.  131, 

11:  126 

L  Payments  Credit. 


243.  The  possession  by  a  bank  of  a  check 
which  is  not  indorsed  does  not  raise  a  presump- 
tion that  it  was  paid  to  the  pavee  named 
therein,  when  such  payment  is  aenied  by  the 
payee,  and  the  only  other  proof  of  payment  is 
a  eustom  of  the  bank  ^  pay  checks  without 
indorsement    only   when   presented   by   the 

Sayee.  Pickle  y.  People^s  Nat.  Batik,  88Tenn. 
80,  7:  98 

244.  A  note  will  be  presumed  paid,  in  the 
absence  of  anything  to  the  contrary,  by  the 
giving  of  a  subsequent  note  and  mortgage  for 
a  larger  sum  from  the  payee  to  the  maker  of 
the  former  note.  French  y.  French,  84  Iowa. 
655,  16:  dOO 

245.  Where  plaintiff  in  a  suit  to  recover 
the  amount  of  a  dijaft  delivered  to  defendant 
testified  in  his  own  behalf,  when  proving  his 
side  of  the  case,  that  he  never  received  the 
money  for  the  draft,  he  took  upon  himself  the 
burden  of  proof  that  he  had  not  been  paid  for 
the  draft;  and  an  instruction  to  the  jury,  re- 
quested by  plaintiff,  that  the  burden  was  up- 
on defendant  to  prove  that  it  paid  for  the 
draft,  became  unnecessary.  Qoff  v.  Stovghton 
JStaU  Bank,  78  Wis.  106,  9:  869 

246.  Payment  of  a  mortgage  note  is  not 
presumed  until  fifteen  years  have  elapsed  af- 
ter the  note  has  matured.  Smith  v.  Niagara 
F.  Ins.  Co.  60  Vt.  682,  1:  216 

247.  Possession  of  mortgaged  premises  by  the 
mortgagor  and  those  claiming  under  him  for 
more  than  twenty  years  after  the  maturity  of 
the  mortgage  debt,  without  recognition  of  the 
mortgage  or  of  the  debt,  is  presumptive  proof 
of  payment.  Kellogg  v.  Dickinson,  147  Mass. 
432,  1:  346 

248.  In  Oregon  a  judgment  upon  which  no 
execution  has  been  issued,  or  to  enforce  which 
no  attempt  has  been  made  for  twenty  years,  is 
presumed  to  have  been  paid.  Beekman  v. 
HamUn,  19  Or.  888,  10:  464 

249.  The  presumption  that  a  judgment  is  paid 
if  no  attempt  has  been  made  to  enforce  it  for 
twenty  years  is  a  presumption  of  law,  and 
can  be  rebutted  only  by  some  positive  act  of 
unequivocal  recognition,  like  part  payment  or 
a  written  admission,  or  at  least  a  clear  and 
well  identified  promise  intellisjently  made  with- 
in the  period  of  twenty  years.  Id. 
250.  The  presumption  is  that  a  bank  draft 
received  for  a  present  debt  was  taken  in  pay- 
ment, but  it  is  otlierwise  if  it  is  taken  for  a 
precedent  debt.  HaU  v.  Stevens,  116  N.  Y. 
201,                                                      6:  802 

251.  On  a  sale  of  cattle,  where  it  was  assumed 
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in  the  conversation  at  the  time  of  weigning 
them  that  payment  was  to  be  immediate,  no 
presumption  of  credit  arises  because  of  a  slight 
-delay,  after  the  actual  delivery  of  the  cattle,  in 
<x»mputing  the  price  and  making  payment. 

Id, 


HL  Best  and  Bsoondabt  Evidencb. 

252.  Parol  evidence  of  an  alleged  wife  is 
admissible  on  the  question  of  marriage.  State 
V,  Schfoeitger,  67  Conn.  682,  6:  126 

253.  Parol  evidence  is  admissible  to  show  the 
adoption  of  a  resolution  by  the  board  of  di- 
rectors of  a  private  corporation,  where  the 
jirooeedings  were  not  recorded.  Ten  Eyck  v. 
ByrUiac  0,  &  P.  A.  R.  Co,  74  Mich.  226, 

3:  378 
254  On  the  question  of  illegal  resistance  to 
an  officer,  his  oral  testimony  that  he  is  an  offi- 
cer is  competent.     Com.  v.  WrigJitt  168  Mass. 
149,  19:  206 

265.  The  fact  of  the  existence  of  such  a  pay- 
ment of  interest  as  will  take  a  demand  out  of 
the  Statute  of  Limitations  may  be  proved  by 
.parol,  although  an  acknowledgment  or  a  new 
promise  is  required  to  be  in  writing.  MilU  v. 
Dome,  118  N.  Y.  248,  8:  394 

266.  Oral  evidence  of  an  admission  of  the 
•contents  of  a  writing  is  not  incompetent  on 

the  ground  that  it  is  secondary  evidence. 
Morey  v.  Hoyt,  62  Conn.  642,  19:  611 

257.  An  agreement  adjusting  a  boundary  line 
may  be  shown  bv  circumstances  and  recogni- 
tion, as  well  as  by  direct  evidence,  when  par- 
ties Jbave  acted  thereon.  QcUbraith  v.  Lum- 
ford,  87  Tenn.  89,  1:  522 

Of  record* 

258.  Parol  evidence  should  not  be  received 
to  show  that  a  city  had  authorized  the  con- 
struction of  a  sidewalk  at  a  certain  point  by  the 
abutting-property  owner,  where  the  record 
boolks  of  the  proceedings  of  the  city  council 
■can  be  produced,  as  they  are  the  best  evidence. 

GbMreyY,  Huntington,  84  W.  Va.  469. 

11:  813 

259.  Evidence  dehors  the  legislative  journals 
Ha  Inadmissible  to  show  that  a  special  or  local 

statute  is  unconstitutional  because  proper  no- 
tice was  not  given  before  the  introauction  of 
the  Act.  dpeer  v.  Athena,  85  Ga.  49,  9:  402 
Of  transaction  in  court. 

260.  Parol  evidence  may  be  given  to  show 
what  was  said  and  done  in  the  presence  of  the 
court  acting  in  a  ministerial  capacity, — ^as,  in 
the  matter  of  approving  an  official  bond. — ^in 
order  to  show  notice.  State  v.  McOontffle, 
101  Mo.  868,  8:  786 

261.  Parol  evidence  of  what  a  witness  testi- 
Hed  to  before  an  examining  magistrate  is  admis- 
sible upon  the  trial  of  an  indictment  charging 
such  witness  with  perjury  in  regard  to  such 
testimony,  where  no  statute  requires  the  evi- 
dence given  before  the  magistrate  to  be  re- 
duced to  writinir,  and  there  is  nothing  to  show 
that  it  was  so  reduced.  State  v.  Gibbn,  10 
Mont.  213,  10:  749 

262.  Oral  proof  of  defendant's  testimony  at 
-the  preliminary  examination  is  inadmissible 
when  his  testimony  thereon  was  reduced  to  a 
deposition  and  is  in  court.  People  v.  Uin^h- 
'tnan,  75  Mich.  587,  4:  707 
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Of  matters  in  writlnj^* 

263.  When  a  writing  is  shown  to  have  been 
executed  for  the  purpose  of  conveying  an  es- 
tate held  in  common  to  a  trustee  for  sale  and 
distribution  of  the  proceeds,  it  is  the  best  evi- 
dence of  Uie  terms  of  the  trust;  and  unless  it 
has  been  lost,  parol  evidence  respectinr  the 
terms  should  Im  excluded.  Collar  v.  Vollar 
86  Mich.  607.  18:  621 

264.  A  written  proposition  accepted  with 
a  parol  moditication  is  the  best  evidence  of  so 
much  of  the  resuUin^  contract  as  the  writing 
contains.  Ohio  S,  i2.  Co,y,  Morey,  47  Ohio 
St.  207,  7:  701 
Of  ballots. 

266.  It  is  a  primary  rule  of  elections  that 
the  ballots  constitute  the  best — the  primary — 
evidence  of  the  intention  and  choice  of  the 
voters.    Bartman  v.  r<n*n^,  17  Or.  150, 2:  596 

266.  Where  the  court  finds  tliat  the  ballots 
have  been  safely  kept  ana  preservea,  tnai  no 
one  has  tampered  with  them,  and,  notwith- 
standing the  opening  of  the  box  for  the  pur- 
pose of  finding  a  poll  book,  that  the  ballots 
were  the  genuine,  identical  ballots  cast  by  the 
voters  of  a  precinct,  such  ballots  are  the  best 
evidence.  Id, 

267.  As  between  ballots  shown  or  admitted 
to  be  the  identical  ballots  cast  by  the  voters, 
and  the  official  count,  the  ballots  are  the  best 
evidence.  Id. 
Of  tele^am. 

268.  A  written  telegraphic  message  delivered  to 
the  receiver  thereof  Is  the  primary  and  best 
evidence  of  its  contents,  as  oetween  the  sender 
and  the  receiver,  when  there  is  no  proof  of 
mistake  and  the  sender  has  taken  the  initiative, 
making  the  telegraph  company  his  agent  for 
the  transmission.  Anfieuser-Biuch  Brewing 
Co.  V.  Hutmaeh^,  127  111.  652,  4:  676 

269.  Testimony  of  a  person  that  he  bought 
or  sold  oil  at  certain  places  at  which  he  was  not 
present,  through  agents  directed  by  telegrams, 
i£  not  inadmSsible  as  secondary  evidence  of 
facts  which  the  agents  should  be  produced  to 
prove,  where  he  states  that  he  knows  what  he 
directed  to  be  done  was  done,  because  the  oil 
was  actually  delivered,  the  various  transactions 
settled,  and  the  money  received  or  paid  out  in 
accordance  with  his  directions,  western  U. 
TeUg.  Co.  v.  Stevenson,  128  Pa.  442,  6:  616 
Instrument  loss  or  destroyed* 

270.  Parol  proof  may  be  made  of  the  con- 
tents of  a  written  demand  for  damages,  servea 
upon  the  agent  of  a  telegraph  company  by  a 
person  who  has  suftered  Toss  by  neglect  of  such 
company  to  transmit  and  deliver  a  message, 
where  it  appears  that  such  person  gave  such 
agent  a  copy  of  said  writing,  but  kept  the  or- 
iginal, with  acceptance  (in  writing)  of  service 
thereon  by  such  agent,  and  that  such  original 
is  lost.  Western  U,  Teleg.  Co.  v.  Collins,  45 
Kan.  88,  10:  616 

271.  A  copy  of  a  telegraphic  message  which 
is  properly  identified  as  a  correct  copy  of  the 
original,  is  properly  admitted  in  evidence  four- 
teen months  after  its  receipt  by  the  company 
for  transmission,  where  it  is  shown  that  the 
original  is  not  in  the  possession  or  control  of 
the  manager  of  the  receiving  office,  and  that 
the  rules  of  the  company  require  all  original 
messages  to  be  sent  to  Chicago  and  destroyed 
after  retention  for  six  months  at  the  receiving 
office.  Id. 
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272.  Where  there  is  evidence  to  show  the 
existence  of  an  antenuptial  contract,  and  that 
it  has  been  destroyed  by  one  of  the  parties, 
•  the  other  party  may  be  allowed  to  give  parol 
evidence  of  its  contents.  McNutt  v.  McNutt^ 
116  Ind.  545,  8:  878 

SuflEtciency  of  copy. 
273.  An  objection  that  there  is  a  variance  be- 
tween the  orij^inal  and  a  copy  of  the  record  of 
a  deed,  which  copy  is  made  evidence  by  N.  C. 
Code,  §  1251,  without  accounting  for  the  origi- 
nal unless  upon  a  rule  or  order  of  court  sug- 
gesting a  variance  or  other  sufficient  ground, 
will  not  avail  after  the  copv  has  been  read  in 
evidence,  and  the  original  thereafter  voluntari- 
ly furnished  the  other  party  without  any  order 
of  court.  Deverettx  v.  MeMa^ion,  108  N.  C. 
134,  18:  805 

274.  Where  the  execution  of  a  chattel  mortgage 
is  properly  alleged  in  a  petition,  and  its  execu- 
tion is  not  deniS  under  oath,  it  is  not  material 
error  for  the  court  to  admit  a  copy  of  such 
Bortgage  in  evidence,  although  not  duly  au- 
thenticated.   Eandiey  v.  Harris,  48  Kan.  606, 

17:  703 
Preliminary  proof* 

275.  Rules  of  a  board  of  underwriters  show- 
ing the  classifications  of  insurance  nslLs  are  tne 
best  evidence  upon  the  question  whether  the 
use  of  a  haypress  in  a  barn  increases  the  risk; 
and  proof  merely  that  the  board  of  underwrit- 
ers represented  oy  the  book  is  an  authorized 
organization  of  insurance  men  is  insufficient 
preliminary  proof,  where  it  is  not  shown  that 
the  contents  of  the  book  are  based  upon  obser- 
vation and  experience,  and  are  used  as  author- 
ity in  insurance  business.  RusseU  v.  Cedar 
Mapidi  im.  Go.  78  Iowa,  216,  4:  683 


IV.  Documentary  EvroENCB. 

a.  Preliminary  Matters;  Qenuii  eruss  and 

Validity.  • 

836  also  iupra,  274. 

276.  A  note  signed  by  mark,  the  execution  ( f 
which  is  denied,  is  sufficiently  proved  lor 
admission  in  evidence  by  proof  of  the  hand- 
writing of  a  deceased  subscribing  witness. 
Sanborn  v.  Cole,  63  Vt.  590,  14:  808 

277.  That  a  bill  of  sale  was  acknowledged 
before  a  notary  public  there  or  elsewhere  does 
not  prove  its  execution  in  Missouri.  Tittman 
V.  Th4?mton,  107  Mo.  500,  16:  410 

278.  To  entitle  a  bill  of  sale  to  admission  in 
evidence,  its  execution  must  be  proved  accord- 
ing to  the  laws  of  the  state  where  it  is  offered, 
notwithstanding  it  purports  to  have  been  exe- 
cuted in  a  state  whose  laws  make  acknow- 
ledgments of  instruments  of  its  class  which 
have  been  recorded  valid,  and  it  is  proved  to 
have  been  recorded.  Id. 

279.  The  signature  of  an  indorsement  of  an 
assignment  on  a  chattel  mortgage   may  be 
proved  after  the  death  of  the  assignor,  just  as 
if  the  assi^ment  was  on  a  separate  paper. 
Ilodgee  v.  Wilkinson,  111  N.  C.  56, 

17:  54B 

280.  A.  request  in  writing,  signed  by  all  the 

See  Index  to  Notes  Preeedinfir* 


jurors,  for  a  retraction  of  aUbelous  newspaper 
article  in  relation  to  their  verdict,  cannot  be- 
read  in  an  action  by  one  of  them  for  libel,  un* 
til  it  is  shown  that  the  request  reached  the  de> 
fendant.  Welcfi  v.  2Hbune  Pub.  Co.  83  Mich. 
661,  11:  28a 

b.  Statutes;  Ordinances, 
See  also  tn/y-a,  285. 

281.  In  an  action  to  recover  personal  prop- 
erty which  has  been  mortgaged  'in  another 
state  when  rightlully  in  possiessioB  of  the 
mortgagor,  and  afterwards  brought  into  the 
state  of  Kansas  and  sold,  it  is  not  error  to  re- 
ceive in  evidence  the  statutes  coneerning  chat- 
tel mortgages  of  the  state  where  the  mortgage 
was  executed,  if  properly  pleaded.  Handle^ 
V.  Harris,  48  Kan.  606,  17:  70S. 

282.  An  ordinance  having  the  seal  of  the  city 
attached   is   properly    admitted  in  evidence 
without  further  proof  of  its  passage,  uoder- 
Mo.  Rev.  Stat  1879.  §  4688.    Eieherdavb  v. 
St.  Joseph,  118  Mo.  895,  18:  690 

c.  Ctrtijkate;  Award, 

288.  A  certificate  purporting  to  be  an  origi- 
nal marriage  certificate  is  admissible,  in  con- 
nection with  the  testimony  of  the  alleged 
wife,  to  prove  marriage.    jSuUe  v.  Sehweiteer, 
57  Conn.  532,  6:  125 

284.  An  award  made  upon  a  submission  to 
arbitrators,  by  executors,  of  a  question  as  to  tne- 
ownership  of  certain  corporate  stock  which 
was  in  the  possession  of  testator,  and  had  been 
distributed  under  his  will  before  the  a^eement 
to  arbitrate  was  made,  is  not  admissible  in^ 
evidence  against  the  distributees,  in  an  action, 
to  recover  possession  of  the  stock.     Cone  v. 
Dun/iam,  59  Conn.  145,  8:  647 

d.  Official  Records, 

285.  The  bound  volumes  of  the  legislative 
journals  containing  matter  not  contained  in 
I  be  journal  as  publ^ed  from  day  to  day,  cer- 
tified by  the  clerk,  will  be  presumed  to  have 
been  proi)erly  amended  in  such  respect  b^  au- 
thority of  the  Legislature,  in  determming 
whether  a  statute  was  duly  passed.  Detroit 
V.  Bentz,  91  Mich.  78,  16:  69 

286.  The  record  kept  by  the  secretary  of 
state,  as  required  by  the  State  Constitution,  is 
competent  evidence  to  contradict  official  in- 
dorsement of  bills  by  the  secretary  of  the 
Senate  and  the  clerk  of  the  House  of  Delegates. 
Lankford  ▼.  Somerset  County,  78  Md.  105, 

11:491 

287.  Records  of  the  official  acts  of  the  gov- 
ernor, which  are  kept  in  a  public  office,  are 
competent  evidence  upon  the  question  of  the- 
title  of  a  peraon  to  an  office  which  he  claims 
under   the    governor's    commission.    State, 

Worrel,  v.  Pedle,  124  Ind.  615,  8:  888 

288.  The  statement  of  the  recorder  of  a  mu- 
nicipal board,  in  a  paper  that  he  was  not  re- 
quired to  make,  that  it  was  done  by  order  of 
tbe  board,  is  not  evidence  of  that  fact,     /ifltr- 
rence  v.  IngersoU,  88  Tenn.  52,  6:  808 

289.  Recitals  in  proceedings  of  the  board  or 
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snperyiflon  are  not  competent  evideDoe  that  a 
petition  for  the  establishment  of  an  irrigation 
district  was  presented  to  the  board,  where  the 
question  arises  in  a  direct  proceeding  to  estab- 
IiBh  the  TaliditT  of  the  organization  of  such 
district.  Be  Madera  Irrig.  Ditt.  Bonds  (Cal.) 
92  Cal.  296,  841,  14:  755 

290.  The  record  in  the  office  of  the  register 
of  deeds,  of  an  attachment  of  real  property, 
which  attachment  has  been  made  in  conformity 
with  the  provisions  of  Minn.  Gen.  Stat.  1878, 
chap.  66,  f§  161, 160,  relating  to  the  attachment 
of  real  property,  is  admissible  in  evidence  on 
the  trial  of  an  action  involving  the  title  to  said 
property.     C<njuin8  v.  Alworth,  44  Minn.  505, 

10:  504 

291.  The  record  of  a  deed  cannot  be  read  in 
evidence  if  such  deed  was  acknowledged  and 
proved  by  a  subscribing  witness  whose  place 
of  residence  does  not  appear  from  any  part  of 
tbe  deed,  acknowledi^ent,  or  notarial  certifi- 
cate.   Irving  v.  Campbell,  121  N.  Y.  »58, 

8:  620 

292.  A  mistake  of  the  register  of  deeds  in 
copying  the  true  name  of  a  witness  to  a  deed 
on  the  records,  instead  of  the  letters  **D,  S. 
C,"  which  constituted  the  actual  signature  of 
the  witness,  will  not  annul  the  probate  or  de- 
stroy the  competency  of  a  copy  of  the  record 
as  evidence.  Dewreux  v.  McMahon  (K.  CJ 
106N.  C.  134,  18:505 

e.  JudgmenU  and  Judicial  Beeords, 

293.  A  transcript  of  a  record  from  another 
state  properly  authenticated  by  certificates  of 
the  Judge  and  clerk  of  court  as  required  by  Act 
of  Congress,  which  shows  that  the  record  is 
among  those  of  the  court  of  which  they  are  of- 
ficers, is  prima  facie  admissible  in  evidence,  al- 
though the  record  itself  purports  to  belong  to 
another  court.  It  will  be  presumed  to  be  in 
the  right  office  until  the  contrary  is  made  to 
appear.     Tittman  y.  Thornton,  107  Mo.  500, 

16:  410 

294.  An  instrument  purporting  to  be  the  ex- 
emplification of  a  record  in  the  Imperial  Royal 
Bisect  Court  of  Findland,  in  the  Province  of 
Bohemia,  in  the  Empire  of  Austria,  which 
does  not  contain  intrinsic  evidence  of  a  judg- 
ment or  decree  of  that  court,  and  which  is  not 
shown  by  extrinsic  evidence  to  have  been  in 
the  form  of  a  judgment  or  decree  of  such  court, 
is  inadmissible  in  a  Louisiana  court.  Be 
Loreru^i  Suecemon,  41  La.  Ann.  1091, 

«  7:  265 

295.  Unless  a  judgment  of  a  foreign  country 
be  clothed  with  the  form  required  to  prove  its 
authenticity  in  the  country  in  which  it  was 
pronounced,  a  copy  cannot  be  admitted  in  evi- 
dence in  the  courts  of  Louisiana.  Id. 

296.  Adecree  of  divorce  obtained  in  another 
state  is  not  admissible  asainst  a  party  as  to 
whom  it  is  void  for  lack  or  jurisdiction.  Wil- 
limvt  y.  WiUiame,  180  N.  T.  193,      14:  220 

297.  A  judgment  for  the  plaintiff  in  an 
action  for  the  seduction  of  his  daughter  is  not 
competent  evidence  against  her  son,  in  an 
action  to  enforce  his  claim  to  be  the  lawful 
heir  of  such  judcrment  defendant.  Eisenlord 
▼.  Clum,  126^.^.  552,  12:  886 

298.  The  original  writ,  with  the  sheriff's  cer- 
See  Index  (o  Notes  Preoedlnflf. 


tificate  of  an  attachment  of  real  property  in- 
dorsed thereon,  is  admissible  in  evidence  at  the- 
trial  of  an  action  involving  the  title  to  real 
property,  although  tbe  same  was  not  returned 
and  filed  with  the  clerk  of  the  court  until  lone 
after  the  entry  of  judgment.  Coueins  v.  Al- 
worth,  44  Minn.  505,  10:  504 

299.  In  an  action  against  a  railroad  com- 
pany for  damages  for  breach  of  covenant  m 
the  conduct  of  water  along  its  Hght  of  way, 
the  record  of  another  similar  case  against  it  ia 
admissible  to  show  admissions  in  such  case  of 
the  company's  agents  that  it  was  the  owner  of 
the  road  at  a  certain  time,  as  such  admissions, 
must  be  presumed  to  have  been  authorized  by 
the  company.  Feden  v.  Chicago,  B.  1.  <fe  jK 
B,  Co,  78  Iowa,  181,  4:  401 

800.  A  judgment  roll  in  a  former  suit  by  the 
same  plaintiff  against  other  defendants  is  ad- 
missible to  show  that  he  had  elected  to  treat  a» 
a  sale  acts  which  he  now  claims  to  constitute* 
conversion  of  property.  Terry  v.  Munger 
121N.  Y.  161,  8:216 

301.  The  record  of  a  pending  action  In  which* 
personal  property  has  t)een  taken  from  defend- 
ant under  process  of  the  court  is  admissible  in 
an  action  by  him,  in  connection  with  other 

I  evidence,  to  prove  the  possession  and  para- 
mount title  or  such  third  person.  Hodges  v. 
Wilkinson,  111  N.  C.  66,  17:  545 

302.  The  record  in  an  action  against  an  at- 
torney to  recover  money  out  of  which  he  was 
charged  with  defrauding  plaintiff,  which  re- 
sulted in  a  judgment  against  him,  is  admissible 
in  a  proceeaing  by  members  of  the  bar,  based 
on  the  transaction  out  of  which  such  action 
arose,  to  procure  his  disbarment  for  unprofes- 
sional conduct,— especially  where  the  com- 
plaint averred  the  existence  of  such  record, 
which  the  answer  denied.  Fairfield  County 
Bar,  Fessenden,  v.  Taylor,  60  Conn.  11, 

18:  76T 
In  criminal  case. 

308.  A  conviction  of  a  certain  crime,  with 
the  admission  of  tbe  person  convicted,  may  be- 
pro  ved  in  an  action  for  a  reward  for  the  arrest 
and  conviction  of  the  person  who  committed 
that  crime.    Brown  v.  Bra^Uee,  156  Mass.  28, 

15;  509 

804.  A  verdict  and  judgment  in  a  critninal 
prosecution  for  removinj?  crops  cannot  be 
proved  in  a  civil  action  for  the  crops.  Car- 
lisle V.  Killebreio,  89  Ala.  329,  6:^ IT 

805.  On  a  trial  for  willful  demand  of  un- 
lawful fees,  a  former  indictment  against  de- 
fendant for  the  same  offense  is  admissible  as- 
tending  to  prove  his  knowledge  of  the  illegal- 
it  v  of  uie  fees  claimed.  Brackenridge  v.  J^t/rft' 
27  Tex.  App.  513,  4:  860» 
Inqnisitiou  de  Innatico. 

806.  The  record  of  an  inquisition  de  lunaiico 
inquvrendo  is  aamissioie  on  tne  trial  of  an  issue- 
devisavit  tel  non;  but  where  the  court  refused 
to  permit  to  be  read,  on  such  an  issue,  such  por- 
tion of  the  order  of  adjudication  as  instructed 
the  committee  appointed  as  to  the  scope  of  hia 
duties, — Held,  no  error.  Kerr  v.  Lunsford,  81 
W.  Va.  659,  2:  668 
Coroner's  inquiaition. 

307.  A  coroner's  inquisition,  under  the  Illi- 
nois statute  by  which  coroners  are  required  to 
proceed  substantially  as  at  common  law,  and 
the  inquest,  sealed  up»  is  to  be  filed  with  ther 


^14 


EVIDENCE,  IV.  f—i. 


<ilerk  of  the  circuit  court,  may  be  used  as  evi- 
dence to  show  the  cause  of  the  person's  death, 
in  an  action  for  insurance  on  his  life.  United 
States  L,  Ins,  Co,  v.  Kielgaet,  129  Ul.  657, 

6:  65 

f.  Pleadings  and  Papers  in  Suit, 

308.  The  answers  of  an  officer  of  a  corpora- 
lion  to  interrogatories  for  discovery  in  an  ac- 
tion at  law  are  admissible  against  the  corpo- 
ration on  the  trial.  Jacksonville,  T,  db  K.  W.  R, 
Co.  V.  Peninsular  Land,  T.  dt  Mfg.  Go,  (Fla.) 
27Fla.  1,157,  17:  88,66 

809.  In  an  action  by  a  widow  for  dower  in 
lands  claimed  to  have  belonged  to  her  hus- 
band, neither  the  answer  in  a  suit  concerning 
«uch  lands  to  which  neither  such  widow  nor 
her  husband  were  parties,  nor  any  testimony 
i-elating  to  such  suit,  is  admissible.  Davis  v. 
Green,  102  Mo.  170,  11:  90 

310.  In  trover  for  ore  alleged  to  have  been 

wrongfully  taken  by  the  defendant  from  a 

•mine   claimed  by  plaintifiPs,  a  complaint  in 

a,  prior  injunction  suit  by   plaintiffs,  sworn 

to  by  their  agent,  is  inadmissible  to  prove  that 

f'laintiffs  are  not  owners  of  the  whole  mine, 
ts  only  legitimate  purpose  is  to  impeach  the 
testimony  of  such  agent.  Omalia  db  Q.  Smelt- 
ing db  M,  Co,  V.  2}abof\  13  Colo.  41,      6:  236 

g.   Evidence  Previously  Taken  or  Used;   Affi- 
davits, 

811.  Where,  on  the  trial  of  a  will  case,  a 
'Witness  for  contestants  had  testified  that  the 
testator,  in  giving  his  evidence  in  a  certain  ac- 
tion in  ejectment  was  incoherent,  and  on  cross 
examination  said  he  had  the  stenographer's 
notes  of  his  evidence  in  the  action,  but  that  the 
stenographer  was  not  sworn,  but  the  witness 
•said  the  notes  were  substantially  correct,  and 
on  motion  the  proponents,  to  contradict  the  wit- 
cess,  were  permitted  to  read  the  notes  to  the  jury, 
—Held,  no  error.  Kerr  v.  Lur^ord,  81  W. 
Va.  659.  2:  668 

31 2.  A  bill  of  exceptions  containing  evidence 
of  a  witness  who  testitied  on  a  former  trial  of 
the  same  cause  and  has  since  died  is  not  ad- 
onissible  to  prove  of  itself  what  his  testimony 
on  that  trial  was.  Simmons  v.  Spratt,  26  Fla. 
449,  9:  348 

BulTBee  next  case. 

813.  Where  a  witness  who  has  testified  on  the 
first  trial  of  a  case  dies  before  the  second  trial, 
liis  testimony  on  the  first  trial  may  be  proved 
by  persons  who  heard  his  evidence;  and  where 
it  is  preserved  in  a  bill  of  exceptions,  it  can  be 
Tead  therefrom  upon  proof  that  the  report  is 
correct  in  substance.  Davis  v.  Kiinst  96  Mo. 
401,  2:  78 

814.  A  deposition  taken  in  an  action  by 
^deponent's  wife,  to  which  he  was  made  a  for- 
mal party,  brought  to  recover  damages  for 
personal  injuries  to  her,  alleged  to  have  resulted 
from  a  carrier's  negligence,  is  not  admissible  in 
an  action  against  the  same  defendant,  prosecut- 
ed by  the  wife  as  administratrix  of  deponent 
to  recover  damages  for  injuries  to  him,  alleged 
to  have  been  received  at  the  same  time  and 
place  and  through  the  same  cause  as  those  sued 
tor  in  the  first  action.  Feam  v.  West  Jersey 
Ferry  Co.  148  Pa.  122,  18:  86*6 

See  Index  to  Notes  Precedinc^, 


815.  In  an  action  for  malpractice,  the  deposi- 
tion of  plaintiff's  father,  taken  in  a  case  brought 
by  him  against  the  same  defendant  for  loss  of 
his  son's  services,  caused  by  the  same  malprac- 
tice, is  inadmissible  unless  for  the  purpose  of 
impeaching  the  father.  Nelson  v.  Harrinaton 
72  Wis.  691,  1:  719 

816.  An  affidavit  by  an  attorney,  that  a  will 
has  been  admitted  to  probate  in  the  Sute  from 
which  the  copy  was  exemplified,  is  not  compe- 
tent to  estabhsh  that  fact.  Lindley  v.  C^ReUly 
(N.  J.  Err.  <fc  App.)  60  N.  J.  L.  (21  Vroom)  636. 

1:  79 

817.  If  certified  copies  of  the  final  proofs 
made  by  settlers  on  the  public  lands,  before 
officers  of  the  local  land  offices,  are  offered  in 
evidence  specially  for  the  purpose  of  showing 
the  mode  in  which  the  settlers  complied  with 
the  provisions  of  the  law  in  relation  to  final 
proofs,  affidavits  contained  therein  cannot  be 
considered  as  evidence  of  the  truth  of  the  state- 
ments made  in  them.  Close  v.  Stuyvesant,  132 
111.  007,  "^    8:  161 

h.  Taa  Book  w  lAsU 
See  also  supra^  215. 

818.  The  assessment  book  is  prima  facie 
evidence,  not  only  of  the  assessment  of  all 
taxes  required  by  statute  to  be  levied  by  the 
supervisors  and  to  appear  therein.  Including 
road  and  school  taxes,  and  of  their  amount, 
but  also  of  the  fact  that  all  forms  of  law  in  re- 
lation to  the  assessment  and  levy  have  b^n 
complied  with,  and  consequently  of  their 
validity,  under  Cal.  PoL  Code,  §  8789.  San 
Gabriel  Valley  Land  db  W.  Co,  v.  Witmer 
Bros.  Co,  96  Cal.  628,  688,        18:  466,  470 

319.  A  document  not  purporting  to  be  a  copy 
or  abstract  from  the  assessor's  personal-projp- 
erty  list,  but  merely  a  certificate  of  a  clerk  of» 
county  court  of  the  assessment  or  nonassess- 
ment  of  a  person  or  his  property  in  such  book, 
is  inadmissible  in  evidence  to  show  the  amount 
of  property  owned.  Barttett  y.  Patton,  88 
W.  Va.  71,       •  6:  628 

820.  In  a  suit  by  the  personal  representa- 
tives to  recover  for  chattels  converted  by  a 
legatee  for  life,  the  assessor's  personal-property 
book  is  not  admissible  to  show  the  value  of  the 

oersonal  estate  of  the  testator  or  the  legatee. 

Id. 

L  Deeds;  WUls. 
See  also  supra,  215,  291,  292. 

821.  A  deed  excepting  from  the  warranty 
"any  right  of  way  the  public  may  have  ac- 
quired" over  the  premises  is  inadmissible  to 
prove  the  existence  of  such  right,  or  notice 
thereof  to  the  purchaser.  Central  R.  ds  Bkg, 
Co.  V.  Bylee,  87  Ga.  491,  18:  684 

322.  A  will  in  which  no  provisions  for  tes- 
tator's wife  are  made  is  not  admissible  on  the 
question  whether  a  conveyance  of  his  land 
which  he  had  the  power  to  make  to  defeat  her 
dower  was  real  or  only  colorable  and  pre- 
tended.   Flowei's  V.  Flowers,  89  Ga,  683, 

18:  76 

323.  A  will  executed  about  two  years  before 
the  will  in  issue,  when  it  is  shown  the  testa- 
tor was  competent,  is  admissible  on  the  quea- 
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tion  of  his  capacity  at  the  time  the  will  in  is- 
sue was  executed.  JT^rr  v.  Lunsford.  31  W. 
Va.  659.  8:  668 


J.  AccoutUb  and  Account  Books, 

824.  A  wi-itten  statement  of  a  dei)ositor's  ac- 
•connt,  made  bv  an  expert  bookkeeper  from 
the  books  of  a  bank,  may  be  given  in  evidence 
«nd  read  to  the  jurj,  where  such  bookkeeper 
is  introduced  as  a  witness  and  opportunity 
f  iv€n  for  cross-examination.  Culver  v.  Marks 
122  Ind.  654,  7:  489 

2J25.  A  private  entfy  on  one's  own  book  of 
accounts,  which  shows  an  intention  to  take  at 
75  cents  on  the  dollar  certain  notes  held  as 
•collateral  which  he  surrenders  to  the  maker  in 
•exchange  for  bonds,  cannot  be  used  by  the 
pledgor,  who  did  not  consent  to  such  entry  or 
to  such  use  of  the  notes,  as  evidence  of  a  sale 
thereof  to  the  pledgee  at  their  face  value. 
Griggs  v.  Day,  186  N.  Y.  162,  18:  120 

826.  Admitting  bank  books  in  evidence  to 
^liow  that  they  do  not  contain  an  entry  of  dis- 
count is  not  MTor,  where  the  other  party  has 
attempted  to  raise  the  contrary  inference  bv 
testimony  that  the  cashier  declined  to  permit 
jin  inspection  of  the  books.  Union  MHU  First 
^Vat.  Bank  v.  Clark,  134  N.  Y.  868,  17:  680 

327.  Original  entries  made  in  tbe  books  of  a 
back  are  i^missible  in  evidence  to  show  the 
atate  of  a  depositor's  account  at  a  certain  past 
time,  where  they  were  made  in  the  usual  course 
of  business  by  authorized  bookkeepers  in  the 
discharge  of  their  duties,  and  were  correct 
-wben  made.     Cuhoei*  v.  Marks,  122  Ind.  654, 

7:  489 

828.  In  a  suit  aeainst  a  bank  to  recover  the 
-amount  of  a  check  or  draft  delivered  to  it, 
-which  the  bank  claims  it  pa£?  plaintiff  for  when 
tbe  draft  was  delivered,  testimony  in  behalf  of 
tbe  bank  that  at  the  close  of  its  business  on  the 
clay  the  draft  was  delivered  to  it,  its  cash  ac- 
<»iint  and  actual  cash  on  hand  balanced,  and 
that  this  could  not  have  occurred  unless  the 
amount  of  the  draft  had  been  paid  to  plaintiff 
on  that  day.  is  inadmissible,  numerous  trans- 
actions between  the  bank  and  other  parties 
having  intervened  between  the  delivery  of 
the  draft  and  the  making  up  of  its  cash  ac- 
count.    Ooff  V.  Stoughton  Stale  Bank,  78  Wis. 
106,  9:  869 

829.  A  book  of  entries  of  cash  transactions 
is  not  admissible  under  the  rule  admitting 
account  books  in  evidence.  Smith  v.  Bentz, 
181 N.  Y.  169,  16:  188 

880. Books  of  account  of  a  corporation  are  not 
competent  evidence  of  themselves  to  establish 
an  account  or  claim  against  a  trustee  or  stock- 
bolder,  in  an  action  brought  in  behalf  of  the 
corporation.  Budd  v.  Bobinson,  126  N.  Y. 
118,  12:  473 

Sooks  of  third  persona. 

831.  An  entry  in  the  shop  books  of  one  who 
lepaired  a  wagon,  but  who  has  since  died, 
ahowing  a  charge  against  the  owner  of  tbe 
wagon  for  a  number  of  spokes,  is  admissible 
In  ukvor  of  such  owner  against  a  railroad  com- 
pany, where  the  character  and  extent  of  an  in- 
jury to  the  wheel  by  collision  with  a  locomo- 
tive is  in  dispute.  Lassone  v.  Boston  db  L,  B. 
Co,  (N.  H.)  17:  686 

See  Index  to  Notes  Preoediiv 


k.  Letters  and  Telegrams. 
See  also  infra^  664,  606,  618. 

882.  Letters  from  the  mother  of  an  illegiti- 
mate  child  to  its  nurse  may  be  admitted  in  ev- 
idence  for  the  purpose  of  showing  her  assent 
to  the  disposition  that  is  being  made  of  tbe 
child,  and  the  manner  in  which  it  is  being  pro- 
vided for,  but  are  incompetent  for  the  purpose 
of  proving  paternity.  Be  Jessup's  Estate,  81 
Cal.  408,  6:  694 

883.  A  letter  saying  that  a  person  '*  expects 
to  pay  a  claim  out  of  what  he  hopes  to  beat  my 
company  in  a  suit  now  pending^'  is  irrelevant 
in  an  action  by  him  for  alleged  slanderous 
words  spoken  m  the  course  of  the  trial  of  the 
former  suit,  ^issen  v.  Cramer,  104  N.  C. 
674,  6:  780 

884.  A  letter  written  by  the  debtor,  protest- 
ing against  libelous  duns  from  a  collecting 
agency,  and  claiming  that  the  debt  has  been 
paid,  on  which  the  creditor  writes  a  reply,  is 
admissible  against  the  latter  on  a  trial  for 
criminal  libel.  State  y.  Armstrong,  106  Mo. 
896,  13:  419 
Envelope. 

836.  A  portion  of  an  envelope  containing  a 
libel  is  not  inadmissible  in  evidence  on  a  trial 
for  criminal  libel  because  it  has  been  unneces- 
sarily pasted  in  the  information.  Id, 
Teles^ams. 

386.  Correspondence  by  wire  between  opera- 
tors sending  and  receiving  a  message,  which 
was  not  communicated  to  the  sender,  is  not 
admissible  to  show  that  the  person  to  whom 
the  message  was  sent  was  absent  /rom  the 
place  of  delivery.  Western  CT,  Telw,  Co,  v. 
Cooper,  71  Tex.  607,  1:  788 

1.  Bseords  and  Papers  of  Corporatiorts  or  Car- 

rieru 

See  also  sfapra,  880. 

887.  The  records  of  the  votes  in  a  meeting 
of  stockholders,  reciting  that  the  object  of  cer- 
tain works  was  to  improve  the  quality  of  water 
furnished  by  the  corporation,  are  admissible  to 
show  the  purpose  of  the  works  voted  for, 
where  at  the  time  of  this  meeting  the  contro- 
vert in  suit  had  not  arisen.  WiUy  y,  Athoi 
150  Mass.  420,  6:  tf48 

888.  Reports  to  a  general  mana;;er  of  the 
company  touching  tae  tacts,  circumstances, 
and  results  of  a  railroad  accident,  and  who  was 
to  blame  therefor,  made  several  days  after  the 
event,  by  the  superintendent  and  the  conductor, 
supported  by  the  affidavit  of  the  latter  and 
several  other  employees,  are  not  admissible  in 
evidence  to  affect  the  company,  whether  such 
reports  were  exacted  or  made  under  standing 
rules  requiring  the  same,  or  under  speciiu 
orders  for  the  particular  occasion,  no  question 
of  notice  to  the  company  being  involved  in  the 
controversy.  Carroll  v.  Mast  Tennessee,  V.  <fe 
O,  B.  Co.  82  Ga.  452,  6:  214 

389.  Returns  of  tbe  value  of  its  capital  stock 
made  by  a  toll  bridge  company  to  the  state 
auditor  as  required  by  law,  is  competent  evi- 
dence  upon  the  question  of  such  value,  in  a 
proceeding  to  determine  the  compensation  to 
be  made  to  the  company  for  the  taking  of  the 
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•bridf^e  by  the  county.    Mifflin  Srid/re  Co,  v. 
Juniata  County,  144  Pa.  865,  18:  481 

840.  Evidence  that  the  treasurer  of  a  cor- 
poration prepared  a  statement  of  its  liabilities, 
in  which  he  did  not  Include  any  claim  of  his 
own  for  salary,  and  that  he  afterwards  as- 
sented to  as  correct  a  statement  of  such  liabil- 
ities which  did  not  include  his  claim,  is  admis- 
sible, in  an  action  brought  to  recover  salary 
alleged  to  have  been  due  at  that  time,  ui)on 
the  question  of  whether  or  not  there  was  a 
contract  that  such  salary  should  be  paid  him. 
Sears  v.  Kings  County  Met.  B.  Co,  162  Mass. 
161,  •:  ll"? 
Of  carriers. 

841.  The  original  way-bill  is  admissible  in 
«Tidenoe  in  a  suit  against  a  connecting  carrier 
for  refusal  to  deliver  the  goods  on  tender  of  the 
charges  agreed  on  in  the  bill,  where  other  evi- 
dence has  been  riven  to  show  that  the  carrier 
had  paid  accruea  charges  amounting  to  as  much 
as  the  turn  specified,  as  tending  to  show  that 
it  did  not  mtend  to  ratify  that  contract 
Dfjoyer  v.  QuLft  0,  d  8.  F,  B.  Co.  76  Tex.  672, 

*  7:  478 

842.  A  way-bill  of  goods  in  the  ordinary 
form,  neither  signed  by  nor  shown  to  the  ship- 
per, but  made  only  for  the  convenience  of  the 
carrier,  may  be  admissible  in  evidence  on  the 
question  oi  the  negligence  of  an  employee  of 
toe  carrier  in  failine  to  place  the  car  on  a  side 
track  before  reachmg  its  destination.  Coup- 
land  y.  Housatonic  R  Co.  61  Conn.  681, 

15:  684 

843.  A  written  notification  to  the  consignor 
by  a  carrier's  freight  claim  agent,-  of  the  de- 
struction^of  property  received  for  transporta- 
tion, is  not  admissible  against  the  carrier  to 
prove  the  loss  of  the  property,  until  it  is  shown 
to  have  been  made  in  discharge  of  the  agenf  s 
duties  or  within  the  scope  of  his  powers,  and 
while  the  obligation  of  the  carrier  with  refer- 
ence to  the  property  yet  continued.  Missouri 
P.  B.  Co.  Y.  Sherwood,  84  Tex.  125,   17:  648 


m.  Ifoie;  Indorsement. 

844.  Where  a  promissory  note  has  been  given 
for  an  account,  it  is  admissible  as  evidence  of 
the  amount  of  indebtedness,  without  produc- 
ing the  books  containing  the  account.  Seabury 
Y.CroweUn^.  J.  Err.  &  App.)  52  N.  J.  L.  C23 
Vroom)  418,  61  N.  J.  L.  (22  Vroom)  108, 

11:  136 

845.  To  render  an  indorsement  or  memoran- 
dum of  part  payment  ujwn  a  promissory  note 
admissible  in  evidence  as  showing  acknowledg- 
ment of  debt,  and  to  rebut  the  presumption  of 
its  payment  arising  from  a  lapse  of  time,  it 
must  appear  to  have  been  made  before  the  Stat 
nte  of  Limitations  could  have  operated.  MiUs 
V.  Dam,  118  N.  Y.  248,  8:  894 

n.  Paper  Produced  on  Nbtiee. 

846.  Notice  to  produce  a  document,  and  in- 
spection thereof  when  produced  bjr  the 
other  party,  are  not  enough  to  make  it  evi- 
dence.   Smith  V.  Bentz,  181  N.  Y.  169. 

16:  188 

See  Index  to  Notes  Precediner* 


o.  MisceUaneaus. 


347.  Unsworn  written  statements  of  livinsr 
persons  who  might  be  produced  in  court  as 
witnesses  are  not  admissible  to  show  the  value 
of  work  and  materials  to  recover  which  the 
action  was  instituted.  Nelson  v.  Columbian- 
Iron  Works  dJ).  J),  Co.  76  Md.  864,  17:  861 

848.  A  partner  compelled  to  pay  a  judgment 
against  the  firm  for  the  Inftlngement  of  a 
patent,  in  a  suit  for  a  contribution  from  his  co- 
partner may  show  the  violation  of  the  patent- 
right  by  introducing  the  patents  and  assign- 
ments under  which  the  i)er8on  claimed,  the  sale 
in  his  territory  by  plaintiff's  firm,  the  partner- 
«hiD  agreement,  and  the  payment  of  the  judj?' 
nient  by  plaintiff.  Smith  v.  AyranU,  71 
Mich.  475,  1:811 

849.  A  writing  purporting  to  have  been 
signed  by  alleged  partners,  stating  that  all 
partnership  that  may  have  existea  between 
them,  either  express  or  implied,  is  that  day  at 
an  end,  is  not  admissible  m  favor  of  one  of 
the  parties  when  sued  as  a  partner,  where  he 
testifies  that  no  partnership  ever  existed,  but 
that  he  obtained  the  writing  to  protect  him- 
self from  the  declarations  of  the  other  party 
to  the  effect  that  a  partnership  existec^  and 
the  other  party  denies  that  he  ever  signed  or 
was  asked  to  sign  the  writing,  or  had  any 
conversation  upon  the  subject.  Dawson  y. 
Pogue,  18  Or.  94,  6:  176 

850.  A  schedule  of  articles  claimed  by  a  mort- 

eagee  may  be  admissible  in  evidence  against 
im,  in  an  action  to  recover  from  him  wood 
claimed  by  the  mortgagor.  Judkins  v.  Wood- 
man, 81  Me.  851,  8:  607 

851.  A  protest  signed  and  sworn  to  the  day 
a  cargo  of  ice  arrives  is  not  admissible  to  dis- 
prove acceptance  of  the  ice,  where  it  is  not 
claimed  that  the  -(purchaser's  objection  to  the 
ice  was  an  af  tert£6ught.  Murchie  v.  Cornell 
155  Mass.  60,  14:  492 

8r)2.  Where  a  grantee  is  in  fact  archbishop  of 
the  Roman  Catholic  Church  for  his  diocese,  its 
canons  and  decrees  regulating  the  mode  of  ac- 
quiring and  holding  church  property  are  com- 
petent evidence  to  show  that  the  property  so 
held  by  him  Is  held  in  trust  for  purposes  of 
public  religious  worship  and  other  charitable 
uses.    Mannix  v.  PurceU,  46  Ohio  Si.  102. 

8:  763 

868.  The  rules  applicable  to  glove  contests 
and  to  prize  fights  are  not  admissible  for  de- 
fendant on  an  indictment  for  prize  fighting. 
Seville  v.  State,  49  Ohio  St.  117,         16:  61S 

854.  A  license  for  a  glove  contest,  issued  by 
the  mayor  of  a  municipality  where  a  prize 
fijrht  occurred,  to  an  athletic  club,  and  the  ar- 
ticles of  association  of  such  club,  are  not  ad- 
missible for  defendant  on  the  trial  of  an  in- 
dictment for  engaging  in  a  priae  fight.  Id. 
Ballots. 

855.  Provisions  of  the  statute  for  the  safe 
keeping  of  ballots  are  treated  by  tne  courts  a» 
directory;  and  when  it  is  shown  that  the  ballots 
have  been  securely  kept  and  preserved  invio- 
late, they  will  not  be  excluded  as  evidence  on 
account  of  some  omission  to  comply  with  their 
directions.      Hartman  v.  Toung,  17  Or.  150, 

8:  696 

856.  The  declaration  in  Colo.  Const,  art.  7, 
§  8,  that  ballots  may  be  examined  in  election 


EVIDENCE,  v..   VI.   a. 


817 


contests,  does  not 'prohibit  their  use  in  quo 
iturranto  proceedinsys.  People^  Barton,  v. 
Londoner,  18  Colo.  303,  6:  444 

Xi£e  tables. 

357.  Mortuary  tables  contained  in  How. 
<Mich.)  Stat.  ^  4245,  are  admissible  in  evi- 
•dence  to  show  a  person's  expectancy  of  life 
at  a  certain  age.  Hunn  v.  Michigan  C,  R.  Co. 
78  Mich.  518,  7:  600 
Newspaper  articles* 

358.  An  article  published  by  defendant 
pending  an  action  for  libel  may  be  admissible 
AS  a  republication  of  the  libel,  to  show  malice. 

Welcft  V.  TriOune  Pub.  Co.  83  Mich.  661, 

11:  288 

359.  Articles  appearing  in  a  paper  after  the 
iSrst  trial  of  a  person  indicted  for  killing  the 
former  proprietor  are  not  admissible  on  another 
trial  for  such  homicide,  although  the  ill  feeling 
grew  out  of  an  alleged  libel  published  in  such 
paper.  People  v.  Pawdl,  87  Cal.  848,  11:  76 


V.    Demonstrative    Evbdenoe;   Aktiolbs 
AKD  Things;  View  of  Jury. 

See  also  infra,  890,  801. 

360.  Evidence  by  experiments  or  demon- 
stratioDS  may  be  permitted  when  they  are 
made  under  similar  conditions  and  like  cir- 
cumstances to  those  existing  in  the  case  at  is- 
sue.   Leonard  v.  Southern  P.  Co.  21  Or.  .'»55, 

16:  821 

361.  That  a  scar  upon  the  outside  of  the 
bottom  flange  of  a  railroad  rail  was  made  by  h 
wheel  on  an  engine  as  the  rail  lav  across  the 
track  may  be  disproved  by  producing  a  similar 
wheel,  although  somewhat  smaller  than  that 
on  the  engine,  and  rolling  it  npon  a  section  of 
a  similar  railroad  rail  across  another,  in  order 
to  show  that  the  wheel  could  not  strike  the 
lower  flange  as  claimed,  where  It  is  also  shown 
that  the  larger  the  diameter  of  the  wheel  the 
further  it  would  be  from  striking  such  flange, 

Leo^nardY.  Southern  P.  Oo.21  Or.565, 16:  881 

,3«2.  A  photograph  of  a  person,  showing  the 
manner  in  which  his  limbs  have  been  con- 
tracted, is  admissible  in  an  action  for  personal 
injuries,  where  a  physician  has  testified  that 
the  photograph  was  taken  in  his  presence  and 
accurately  represented  the  condition  of  the 
limbs.  Alberti  v.  Ifew  York,  L.  E.  dt  W.  B.  Co. 
118  N.  Y.  77,  6:  766 

363.  Pictures  of  a  putative  father  and  of 
the  illegitimate  child,  taken  by  photography, 
are  not  inadmissible  in  evidence  for  the  pur- 
pose of  showing  resemblance  between  the  two, 
but  are  entitled  to  but  little  weight.  Be  Jes- 
9nfH  Eetate,  81  Cal.  408,  6:  694 
Exhibition  ofperson  to  jury* 

For  Physical  Examination  by  Experts,  see 
DiaoovBRY,  2-8. 

364.  The  exhibition  by  plaintiff  of  an  in- 
jured shoulder  to  the  jury  may  be  permitted 
in  an  action  for  unskillful  treatment.  Hesa 
V.  Tjowrey,  122  Ind.  225,  7:  90 

865.  The  court  has  power  to  compel  the  ex- 
hibition of  an  injured  arm  to  a  physician,  in 
the  presence  of  llie  jury,  on  the  trial  of  an  ac- 
tion for  such  injury.  Qravee  v.  Battle  Creek 
95  Mich.  266,  19:  641 

Bee  Index  to  Notes  Preoedinip. 


View  of  jarjr. 

See  also  Eminent  Domain,  68. 

866.  Whether  or  not  the  jury  shall  be  sent  to 
view  the  location  where  a  personal  injury  was 
received,  in  an  action  to  recover  damages  there- 
for, is  within  the  discretion  of  the  trial  judge; 
and  refusal  to  permit  such  view  t^ree  years 
after  the  accident  occorred,  when  the  testi- 
mony shows  that  the  condition  of  the  premises 
has  changed,  shows  no  abuse  of  discretion. 
Stewarts.  Cineinnaii,  W.  4b  M.  R.  Co.  (Mich.) 
89  Mich.  815,  17:  689 

867.  Courts  have  power  to  permit  a  view 
by  the  jury  of  premises,  the  damage  to  which 
is  the  subject  of  controversy  in  a  civil  action. 
Spring&i'  v.  CJticago,  135  111.  552,        12:  609 

868.  A  statute  making  it  obligatory  on  a 
court  to  permit  a  jury  in  emioent-doinain  pro- 
ceedings to  view  the  premises,  on  application 
of  either  party,  does  not  exclude  the  common- 
law  right  of  a  court  in  other  cases  to  permit  a 
view  in  its  discretion*  Id. 
869.  Under  the  Eminent  Domain  Act  of  Illinois 
It  is  not  Intended  that  the  right  given  the  jury 
to  i)ersonally  examine  the  premises  is  to  be  con- 
strued as  permitting  them  to  disregard  the 
sworn  testimony  in  fixing  the  assessment  of 
damages.  Alehieon,  T.  db  8,  F.  B.  Co,  v. 
Schneider,  127  111.  144,                         2:  422 

870.  Where  evidence  was  offered  in  court  t  o 
rftiow  the  depreciation  in  value  of  property,  and, 
by  consent  of  both  parties,  the  jury  were  sent  by 
the  court  to  view  the  premises,  they  may,  in 
considering  their  verdict,  take  into  considera- 
tion the  result  of  their  observation,  in  connec- 
tion  with  the  evidence  produced  before  them. 
Topeka  v.  Martineau,  42  Kan.  887,     6:  776 


VI.  Pakol  and   Extrinsic  Evidencb  Con- 
cerning Writings. 

a.  In  Oeneral, 

371.  Under  Colo.  Gen.  Stat.  chap.  18,  §  9,all 
deeds  carry  the  right  to  immediate  possession, 
"unless  a  future  day  for  the  possession  is  there- 
in specified;"  and  an  intention  to  postpone  the 
operation  of  a  deed  must  be  declared  in  the  in- 
strument, and  cannot  be  proved  by  parol. 
Omaha  d  G,'  Smelting  db  B.  Co.  y.  Tabor 
13  Colo.  41,  •  6:  236 

872.  Parol  evidence  is  not  admissible  in  an 
action  upon  covenants,  to  show  that  an  ex- 
isting incumbrance  was  to  be  regarded 
in  fact  as  no  incumbrance.  Edwards  v. 
Clark,  83  Mich.  246,  10:  659 

878.  Where  a  bill  of  lading  fails  to  state  the 
amount  to  be  charged  for  freight,  the  law  im- 
plies that  it  shall  be  reasonable  and  such  as  is 
customarily  charged  for  like  service  under  like 
conditions;  and  in  the  absence  of  imposition  or 
mistake  this  implied  rate  cannot  be  varied, 
controlled,  or  contradicted  by  parol  evidence. 
Loui»nUe,  E.  &  St.  L.  B.  Co.  v.  Wilson,  119 
Ind.  352,  4:  244 

374.  Extrinsic  evidence  which  goes  beyond 
the  purpose  ot  aiding  in  the  interpretation  of  a 
written  insurance  policy,  and  tends  to  show  that 
the  subject  thereof  was  other  and  different  from 
that  described  in  the  instrument,  is  inadmissible 
to  sustain  an  action  to  enforce  the  contract  as 
though  it  applied  to  property  not  described 
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therein.      Landen  v.    Cooper,   115    N.  Y. 
279,    .  6:  688 

875.  Parol  evidence  is  inadmissible  to  show, 
in  an  action  based  on  a  policy  as  It  is  written, 
in  order  to  avoid  a  condition  that  it  shall  be 
void  if  the  premises  are  sold  or  conveyed,  or 
the  interest  of  the  parties  therein  changed,  that 
at  the  time  the  policy  was  issued  to  both  the 
owner  and  his  wife  he  requested  that  it  should 
be  so  drawn  as  to  cover,  not  only  his  interest, 
but  also  that  of  his  wife  after  conversance  to 
her,  and  that  he  was  told  that  the  policy  as  is- 
sued would  accomplish  that  result.  Walton  v. 
AgrictUturalJlns.  (Jo.  116  N.  Y.  »17,    5:  677 

b.  Custom  or  Usage. 

B70.  Certificates  of  stock  not  being  negotia- 
ble paper,  it  is  not  permissible  to  prove  a  cus- 
tom or  usage  among  stockbrokers  to  the  con- 
trary. Hast  Birmingham  Land  Co.  v.  Dennin^ 
85  Ala.  565,  2:  886 

377.  Usage  may  be  used  as  evidence  to  inter- 
pret a  contract,  but  not  to  vary  or  contradict 
It.  Its  purpose  is  to  ascertain  the  intention  of 
the  parties,  where  it  cannot  be  ascertained  by 
the  terms  of  the  contract.  Ma4i  Culsky  v.  Kto^- 
terman,  20  Or.  108,  10:  786 

878.  Where,  in  a  contract  to  ascertain  the  net 
profits  of  a  firm,  it  was  provided,  among  other 
things,  that  "  from  the  outstanding  accounts  5 
per  cent  be  deducted  to  cover  losses  and  bad 
accounts,"  usage  was  properly  admitted  to 
show  in  such  case  that  "outstanding  accounts" 
meant  those  from  which  the  bad  accounts  had 
been  segregated  and  charged  to  profit  and  lo<^«. 

Id. 

879.  Where  a  broker  gave  a  receipt  for  dia- 
'  mond  ear  knobs  "  on  approval  to  show  to  my 
customers,  said  knobs  to  be  returned  ...  on 
demand."  evidence  is  admissible,  in  an  action 
by  the  owners  to  recover  the  diamonds  from  a 
person  who  had  purchased  them  from  the 
broker,  to  show  that  the  words  "  on  approval" 
had  a  recognized  meaning  in  the  diamond 
trade,  and  were  understood,  not  to  confer  s 
power  to  sell,  but  authority  merely  to  show 
diamonds  to  a  customer  and  report  to  the 
owner,  and  that  this  meaning  was  well  known 
to  the  plaintiffs  and  the  broker,  and  to  plain 
tiffs'  agent,  from  whom  the  broker  received 
liiem;  and  the  fact  that  the  purchaser  had  no 
knowledge  of  the  custom  is  immaterial.  Smitfi 
V.  Clews.  114  N.  Y.  190,  4:  392 

1^80.  In  an  action  to  enforce  the  alleged  lia- 
bility of  a  tobacco  sampler  to  make  good  the 
loss  resulting  to  a  buyer  because  the  tobacco 
in  the  cases  was  not  as  represented  by  the  tags 
attflcbed  to  the  samples,  evidence  is  admissible 
to  show  what  meaning  apparently  ambiguous 
words  and  figures  on  the  tags  conveyed  to  tlie 
trade,  and  that  by  usage  the  sampler  undertook 
to  make  good  losses  resulting  from  untrue 
statements  on  the  taes.  Conestoga  Cigar  Co. 
V.  Finke,  144  Pa.  169,  18:  488 

c.  Prior  and  Collateral  Parol  Agreements. 

381.  Evidence  of  a  parol  agreement  as  to  a 
warranty  of  the  power  of  an  engine  to  run  a 
certain  separator,  made  prior  to  the  giving  of 
au  order  for  the  outfit,  which  contained  an  ex- 
press warranty  that  the  engine  was  of  good 
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materia],  and  if  properly  run  was  "capable  of 
driving  said  separator  to  do  good  business  in 
threshing,"— is  incompetent.  Jfiehols,  8.  dk  Co. 
V.  Crandall,  77  Mich.  401,  6:  412 

882.  An  agreement  or  tacit  understanding  be- 
tween a  cnattei  mortgagor  and  mortgagee,  tnat 
the  former  may  keep  the  merchandise  mort- 
gaged and  sell  it  for  his  own  use,  may  be 
proved  by  parol,  in  an  action  in  which  the 
I  validity  of  the  mortgage  is  in  issue.  Hangen 
.V.  naehemeister,  114  N.  Y.  566,  6:  187 

383.  Evidence  of  a  parol  agreement  that  de- 
fendant's liability  should  be  limited  to  seeing^ 
to  the  proper  application  of  money  advanced 
to  him  under  a  written  contract  that  the  same 
should  be  furnished  to  enable  a  third  person  to 
pack  com  and  tomatoes  is  admissible  in  an  ac- 
tion  to  recover  such  money,  wheie  the  contract 
provided  that  the  defendant  should  not  be  ex- 
pected to  invest  capital  in,  and  the  surround- 
mg  facts  negative  any  intention  of  a  loan  to 
enable  him  to  carry  on,  the  business.  BoberSs 
V.  Bonaparte,  78  Md.  191,  10:  68» 

As  inducement* 

884.  Parol  evidence  is  admissible  to  establish 
a  contemporaneous  oral  agreement  which  in- 
duced the  execution  of  a  written  contract^, 
though  it  may  vary,  change,  or  reform  the  in- 
strument.    Ferguson  v.  Bafferty,  126 1&.  8^7, 

6:  88 

885.  An  oral  agreement  to  give  the  vendor 
security  on  the  logs  may  be  proved  to  show  an 
inaucement  to  him  to  si|;n  a  release  to  parties 
who  had  purchased  of  him  by  written  contract 
certain  timber,  and  the  substitution  in  their 
place  of  other  persons,  although  the  written 
agreement  eontained  no  stipulation  for  such 
security.  Id. 

886.  Evidence  of  an  oral  promise  to  grade 
knd  build  a  str^t,  and  to  cause  city  water  te 
be  put  into  it,  may  be  given  to  snow  an  In- 
ducement to  buy  a  lot  fronting  on  the  street, 
ss  such  promise  is  an  independent  eoliatend 
one  which  peed  not  be  included  in  the  deed. 
DurlUn  v.  Cobleigh,  156  Mass.  108,    17:  870 

887.  Evidence  that  the  lessor  of  oil  lands  waa 
induced  to  sign  the  lease  by  a  contemporaneous 
verbal  agreement  that,  if  a  well  was  not  drilled 
as  provided  within  a  year  and  a  stipulated  sum 
was  not  paid,  the  lease  should  be  delivered  up, 
is  incompetent  as  being  inconsistent  with  the 
lease,  where  it  is  provided  therein  that  one 
well  should  be  completed  within  a  year  after 
the  completion  of  a  test  well  if  oil  was  found 
in  paying  quantities,  and  in  lieu  thereof  the 
lessee  should  pay  the  sum  stipulated  per  annum 
until  work  was  commenced.  I7tompson  v. 
C/iristie,  188  Pa.  280,  11:  286 

888.  The  obligations  under  a  written  lease 
of  a  farm,  which  appears  to  be  complete  m  It- 
self,  without  any  suggestion  that  it  is  depend- 
ent upon  or  collateral  to  any  other  contract  or 
agreement,  cannot  be  affected  by  evidence  of 
a  contemporary  parol  contract,  as  part  of  the 
consideration  of  the  lease,  to  make  ditches  on 
the  prendses.  Diven  v.  Johnson,  117  Ind. 
.313,  8:  808 

389.  An  action  for  breach  of  contract  to  pur- 
chase a  certain  quantity  of  quinine,  the  terms 
of  which  are  set  out  in  a  broker's  sale  note 
which  contains  stipulations  covering  the  quan- 
tity sold,  the  price,  the  place  of  delivery,  and 
the  time,  place,  and  manner  of  payment  of 
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purchase  monej,  cannot  be  defeated  by  show- 
ing a  breach  by  the  seller  of  a  contemporaneous 
parol  agreement,  which  is  alleged  to  have  been 
an  inducement  to  the  contract,  to  advance  the 
price  of  quinine  and  notify  the  trade  of  such 
advance;  especially  where  it  does  not  appear 
that  the  parol  agreement  was  a  condition  pre- 
cedent to  the  validity  of  the  contract.  Engel- 
ham  V.  BeitUnger,  122  N.  Y.  76,  9:  B48 

d.  Buhseguent  Ohanges, 

890.  It  is  competent  to  show  that  parties  in 
their  dealings  under  a  written  contract  varied 
its  terms  by  a  subsequent  parol  agreement. 
Conrad  v.  Fisher,  87  Mo.  App.  852,     8:  147 

891.  After  rescission  of  a  sale  of  personalty, 
payment  for  which  is  secured  by  mortgage, 
parol  evidence  is  inadmissible  to  show  a  sub- 
sequent agreement  for  retention  of  the  mort- 
gage as  security  for  loans  and  advances  to  be 
made.    Lindsay  y.  Garvin,  31  S.  C.  259, 

6:  819 
392.  Evidence  of  a  subseauent  agreement  or 
understanding  as  to  the  moae  of  measurement 
of  Uie  work  to  be  done  under  a  contract  is  ad- 
missible.    Katz  V.  Bedford,  77  Cal.  819. 

1:  886 

893.  Parol  evidence  is  admissible  for  the  pur- 
pose of  rebutting  or  sustaining  tlie  presump- 
tion that  a  leocacy  by  a  parent  is  satisfied  bv  a 
subsequent  advancement  or  gift,  as  the  evi- 
dence must  be  limited  to  the  subsequent  gift. 
If  no  writing  accompanies  the  gift,  the  decla- 
rations of  the  testator  and  his  conduct  may  be 
considered,  whether  contemporaneous  with  or 
prior  or  subsequent  to  the  gift.  Satisfactory 
proof  of  a  testator's  intention  is  sufficient  to  re- 
but the  presumption.  Bichardson  y.  Ewland 
126  UL  37»  1:  203 

6.  Meaning;  Intention;  Explanation. 

See  also  infra,  408. 

894.  A  conversation  relative  to  the  con- 
struction of  a  written  contract  is  properljr  ex- 
cluded, if  the  contract  is  unambiguous  m  its 
terms.     Tyler  y.  Waddingham,  58  Conn.  875, 

8:  667 

895.  Where  a  contract  is  in  writing  and  is  so 
distinctly  drawn  as  to  leave  no  ambiguities  for 
parol  explanation,  evidence  of  a  prior  course 
of  dealing  between  the  parties  to  it — and  espe- 
cially of  a  prior  course  of  dealing  between  one 
of  the  parties  to  it  and  the  predecessors  of  the 
other  party— cannot  be  api>ealed  to,  to  supply 
an  interpretation  of  it.  Oonrad  v.  Fieher,  Hi 
Mo.  App.  852,  8:  147 

396.  In  an  action  on  a  contract  to  pay  plain- 
tifT  a  certain  sum  for  every  order  obtained  for 
a  cyclopedia,  and  a  different  sum  for  every  or- 
der obtained  for  certain  other  publications, 
evidence  is  admissible  that  in  the  subscription- 
book  business  the  words  "otder  obtained'* 
mean  an  order  under  which  a  certain  number 
of  yolames  or  parts  are  taken  and  paid  for  by 
the  subscriber.  JNewhaU  v.  Appleton,  114  JN. 
Y.  140,  8:  869 

897.  The  meaning  of  a  telegraphic  message 
may  be  explained  to  ihe  jury  by  its  sender,  where 
its  language  is  such  ss  to  be  readily  understood 
by  one  engaged  in  a  particular  business,  but 
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couched  fn  such  terms  as  to  render  it  amMit* 

uous  and  partially  unintelligible  to  persons  not 

engaged  in  such  business.     Western  U.  Telea. 

Co.  v.  Collins,  45  Kan.  88,  10:  616 

898.  When  language  in  a  will  can  be  made 
consistent  with  the  facts  to  which  it  refers,  oniy 
upon  the  theory  that  the  testator  intended  a 
legacy  to  his  debtor  as  an  additional  or  cumu- 
lative gratuity,  and  thus  to  cancel  the  debt,, 
parol  evidence  may  be  heard  showing  the  man 
ner  in  which  the  testator  treated  and  talked  of 
the  debt,  so  as  to  apply  the  language  used  to 
the  facts  in  question,  that  its  real  meaning 
may  be  ascertained.  Dougherty  v.  Bogers,  119 
Ind.  254,  8:  847 

899.  Whether  a  written  undertakins:  to  ]my 
for  land  when  the  vendor  produces  and  puts  in 
the  hands  of  the  vendee  a  complete  chain  of 
paper  title  from  the  State  down  to  the  vendor 
imports  a  duty  in  the  vendor  to  make  efforts  ta 
procure  such  a  title  to  be  executed,  if  it  does 
not  already  exist,  is  open  to  explanation  by 
parol  evidence,  the  language  of  the  instru- 
ment being  ambiguous  Brown  v.  Doane,  86 
Ga.  32,  11:881 

f .  As  to  Commercial  Paper, 
See  also  infra,  416, 417. 

400.  The  liability  intended  to  be  assumed 
by  a  stranger  to  a  promissory  note,  who 
places  his  name  on  the  back  of  it,  may  be 
shown  by  parol.  Kingsland  v.  Koeppe,  187 
111.  844,  18:  64^ 

401.  Parol  proof  may  be  received  to  show  the 
exact  liability  of  one  who  writes  his  name 
across  the  back  of  a  promissory  note  before  it 
is  delivered  to  the  payee,  by  showing  the 
agreement  and  understanding  of  the  parties  at 
the  time  of  such  indorsement  Fullerton  v. 
Hill,  48  Ean.  658,  18:  88 

402.  Parol  evidence  is  not  admissible  to 
vary  the  effect  of  a  blank  indorsement,  where 
the  statute  provides  that  it  shall  have  the  ef- 
fect of  an  ordinary  indorsement.  Spencer  v. 
Allerton,  60  Conn.  410,  13:  808 

408.  Extrinsic  evidence  is  admissible  to  show 
8S  between  the  original  parties  to  a  note  read- 
ing  **We  promise,  etc.,  or  as  to  one  who  took 
the  note  merely  as  collateral  with  notice  of  the 
facts,  that  the  indorsement  before  delivery  by 
persons  described  as  directors,  as  well  as  the 
signature  by  persons  described  as  president 
and  secretary,  were  made  by  such  persons 
solely  as  officers  of  the  corporation  and  to  bind 
the  corporation  only.  Eline  v.  Bank  of  Tes- 
coU,  50  Kan.  91,  18:  633 

404.  Parol  evidence  is  not  admissible  to  show 
that  a  person  who  signed  a  negotiable  note  in 
a  form  showing  an  individual  liability  intended 
only  to  bind  a  corporation  of  which  he  was 
president,  although  he  added  to  his  signature 
a  description  of  his  official  capacity.  Mat- 
tJiews  v.  Dubuque  Mattress  Co,  (Iowa) 

19:  676 
405.  A  negotiable  note  is  not  made  ambiguous, 
so  as  to  permit  parol  evidence  that  it  was  in- 
tended to  bind  a  corporation  only,  when  it 
reads  **We  promise,"  etc.,  and  is  signed  by  an 
indlvidul  adding  "Pt."  to  his  name,  by  reason 
of  the  fact  that  it  is  made  payable  at  the  office 
of  the  corporation,  and  ends  with  the  name  of 
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the  'corporntion  after  the  words  * 'Accepted 
March  21.  1889."  Id, 

406.  Parol  evidence  is  inadmissible  to  show 
that  a  promissory  note  purporting  to  De  that 
of  a  corporation,  and  signed  by  a  certain  per- 
f>on  as  president,  was  signed  by  the  latter  in  his 
individual  capacity.  LieUciier  v.  Kraus,  74 
Wis.  387,  6:  496 

407. Parol  evi<lenceis  not  admissible  to  show 
that  a  negotiable  note  signed  by  an  individual 
in  his  own  name  merely,  with  nothing  on  its 
face  to  show  any  intent  to  bind  anvone  but 
himself,  was  given  by  him  as  president  of  a 
-corporation.  Bparks  v.  Despatch  Transfer  Co. 
104  Mo.  531,  18s  'J' 14 

408.  Parol  evidence  is  admissible, as  between 
the  Immediate  parties  to  a  promissory  note 
signed  with  the  addition  "  Agt.,"  to  show  that 
it  was  understood  between  the  parties  that  the 
maker  signed  only  as  agent,  and  the  note  was 
the  obligation  of  the  principal  only.      Keidan 

V.  Winegar,  95  Mich.  %30,  80:  70B 

409.  Parol  evidence  is  admissible  to  show 
that  a  promissory  note  executed  by  a  daughter 
to  her  father  was  in  fact  executed  as  a  mere 
receipt  or  memorandum  of  an  advancement  by 
Ums  faUier  to  the  daughter,  and  that  there  was 
s  oootemporaneous  mutual  understanding  that 
^jmeut  would  never  be  demanded  or  enforced. 
Brook  V.  Latimer,  44  Kan.  481,  11:  806 

410 .  In  an  action  b^  the  payee  of  a  note,  parol 
evidence  is  inadmissible  to  show  that  he  agreed 
wiUi  one  of  the  defendants,  who  was  a  surety, 
that  he  should  not  be  holden  upon  it  Kulen- 
kampY.  Groff,  71  Mich.  676,  1:  694 

411.  Evidence  is  not  admissible  to  prove  that 
the  payee  of  a  note  agreed  when  he  received  it 
that  he  would  procure  another  person  to  sign 
it,  and  that  it  was  not  to  be  binding  on  the 
maker  until  it  was  so  signed^  or  to  prove  that 
the  payee  had  agreed  to  collect  certain  sub- 
scriptions and  apply  the  proceeds  to  the  pay- 
jnent  thereof.  Ulanin  v.  Eit&rly  Harvestinq 
MacK  Co.  118  lud.  373.  3:  863 

412.  The  true  relation  of  parties  to  a  nego- 
tiable instnimentmay,  as  between  themselves, 
be  proved  by  parol  whenever  it  is  necessary 
to  a  correct  determination  of  the  right  or  lia- 
bility of  either  of  them  thereon;  and  this  may 
be  done  to  give  jurisdiction  to  a  federal 
«ourt.  Ooldmnith  v.  Holvies  (C.  C.  D.  Or.)  13 
Sawy.  526,  1:  816 
As  to  check* 

413.  Parol  evidence  is  not  admissible  to 
prove  \an  agreement  by  a  party  to  whom  a 
check  is  given  to  accept  a  bond  in  place  of  it, 
And  to  surrender  the  check.  La  Fayetie 
Comity  Monument  Corp,  v.  Magoon,  73  Wis. 
627,  8:  761 
As  to  certificate  of  deposit. 

414.  A  cprtilicnte  of  deposit  payable  one  year 
«f  ter  date  is  a  contract  of  loan  by  the  depositor 
to  the  bank;  and  parol  evidence  is  inadmissible 
to  prove  a  contemporaneous  agreement  between 
the  parties  that  the  money  might  be  withdrawn 
at  any  time.     Baer^s  Appeal,  127  Pa.  360, 

4:  609 

g.  Consideration, 

415.  Parol  evidence  to  prove  want  of  con- 
sideration for  a  written  contract  reciting  pay- 
ment of  the  consideration  cannot  be  admitted 
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for  the  purpose  of  showing  that  the  transac- 
tion was  a  mere  offer  to  sell,  and  not  an  actual 
contract.    Schneider  v.  Turner ^  130  111.  28, 

6:  164 

416.  Evidence  of  failure  of  consideration  of 
a  note  is  properly  rejected  after  facts  have  been 
proved  showing  its  execution  and  transfer  be- 
fore maturity  for  value  to  a  bona  fine  holder, 
without  notice,  who  is  trying  to  enforce  its 
payment.  Springfield  First  Nat  Bank  ▼. 
Skeen,  101  Mo.  683,  11:  748 

417.  A  surety  on  a  note,  in  an  action  by  the 
payee,  may,  to  prove  lack  of  consideration, 
show  that  he  signed  it  merely  to  accommodate 
the  payee  and  on  the  latter's  representation 
that  he  was  entirely  willing  to  rely  upon  the 
principal  debtor,  but  desirra  the  surety's  sig- 
nature only  for  the  purpose  of  aiding  Mm  in 
securing  a  quicker  payment.  Kulenkamp  v. 
Groff,  71  Mich.  675,  1:  694 
Of  deed. 

418.  A  consideration  expressed  in  money,  in 
a  deed  from  father  to  daughter,  may  be  shown 
by  oral  evidence  to  have  been  in  fact  a  dona- 
tion, in  order  to  support  the  title  of  a  purchaser 
from  the  daughter  during  her  coverture  by 
virtue  of  the  Oregon  constitution  and  statutes 
allowing  a  married  woman  to  convey  property 
acquired  by  gift.  VeUen  v.  Oarmack,  23  Or. 
282,  20:  101 

419.  A  deed  given  in  good  faith  for  a  valuable 
consideration  recited,  without  fraud,  accident, 
or  mistake,  cannot  bis  shown  by  parol  to  be 
without  consideration  and  to  have  been  given 
merely  in  trust  and  under  an  agreement  to  be 
reconveyed  upon  request.  Feensy  ▼.  Howard 
79  Oal.  6;.'5,  4:  826 

420.  A  deed  to  real  property  cannot  be  in- 
validated by  parol  evidence  snowing  that  mere 
was  no  consideration  for  its  execution,  when  ft 
contains  a  recital  that  a  consideration  had  been 
received  by  Uie  grantor;  nor  can  it  be  shown 
by  such  evidence  that  the  object  or  purpose  of 
a  deed  duly  delivered  to  the  grantee  was  dif- 
ferent from  that  implied  by  its  terms,  unless 
executed  to  secure  the  payment  of  a  debt  or  the 
performance  of  some  other  act  Fitdayson  ▼. 
Mnlayaon,  17  Or.  347,  »:  801 
Of  ordinitnee* 

421,  Parol  evidence  is  not  admissible  to  show 
that  a  company  agreed  to  be  bound  by  the 
terms  of  a  certain  city  ordinance  relating  to 
the  duties  of  street-railroad  companies,  in  con- 
sideration that  the  city  goubciI  would  pass  an 
ordinance  permitting  it  to  acqnire  and  exercise 
the  rights  and  francaises  of  an  ezMng  street- 
railway  company  which  was  not  bound  by  such 
ordinance,  where  the  enabling  ordinance  graats 
the  new  company  iili  the  rights,  privileges.aud 
franchises  of  the  old  one  for  the  stated  consid- 
eration that  the  new  company  shall  assume  all 
the  obligations  and  duties  resting  on  the  old 
one.  Western  Pav,  <fc  8,  Co,  v.  Oitiuns  Street 
JR.  Co.  128  Ind.  525,  540,  10:  770 

h.  JPVawcf. 

423.  Parol  evidence  is  inadmissible  in  an  ac- 
tion merely  to  correct  an  executory  contract 
for  the  sale  of  land,  to  show  a  fraudulent  omis- 
sion from  the  writing  of  part  of  the  quantitv 
agreed.   DacisY.  Klu,  104  N.  C.  16,     6:  810 

423.  Id  an  equitable  suit  to  have  land  de- 
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-eland  to  be  held  In  trust  for  plaintiffs  benefit,  if 
«n  alleged  voluntary  conveyance  by  plaintiff  to 
•def ea&nt  is  relied  upon  to  establish  the  trust, 
evidence  is  admissible  to  show  that  the  convey- 
ance was  for  the  purpose  of  defrauding  credi* 
U>x^    Fittmian  v.   JHHman,  107  N.  C.  159, 

11:  466 
424  Parol  Evidence  of  fraudulent  representa- 
tions relating  to  the  character  of  goods  sold, 
throwing  the  purchaser  off  his  guara  and  lead- 
ing him  to  forego  an  examination,  is  not,  when 
expressly  offered  for  the  purpose  of  showing 
fraud,  inadmissible  on  the  ground  that  it  ten<& 
to  contradict  a  written  contract,  although  the 
written  contract  of  sale  contained  no  warranty. 
Mav&r  V.  Dean,  116  N.  Y.  656,  6:  640 

4ls6.  Where  an  agent  of  an  insu  rer  has  cheat- 
-ed  the  insured  into  signing  a  warranty  and  pay- 
ing the  premium,  and  the  policy  has  been  is- 
saed,  upon  the  false  statements  of  the  agent 
himself,  the  insured  may  introduce  parol  evi- 
•denoe  to  prove  the  fact,  and  hold  the  insurer  to 
-the  actual  contract  Eisier  v.  Lebanon  Mttt. 
ln».  (Jo.  128  Pa.  568,  6:  646 

i  Omdition;  Tnut;  Mortgage. 


426,  That  conditions  were  annexed  to  the  de- 
livery of  a  deed  which  was  made  to  the 
{irantee's  agent,  the  nonperformance  of  which 
M0  rendered  the  deed  inoperative,  cannot  be 
shown  by  parol.  Bubbard  v.  Qredey,  84  Me. 
^40,  17:  511 

427.  Parol  evidence  is  not  admissible  to 
show  that  a  will  was  executed  in  contemplsr 
tion  of  marriage.  EUia  v.  JDarden,  86  Ga. 
368,  11:  51 

428.  An  oral  condition  that  an  order  shall 
*"  be  no  sale  "  if  the  market  price  is  not  as  it  is 
represented  is  a  condition  subsequent,  and  not 
precedent,  and  cannot  be  proved  to  affect  the 
terms  of  an  unconditional  written  order. 
IMUnauU  V.  Suffolk  Brew.  Go.  164  Mass.  185, 

12:  821 
Tnist. 

429.  It  is  competent  to  prove  by  parol  evi- 
dence that  land  conveyea  to  a  grantee  by  a  deed 
absolute  on  its  face  is  in  fact  held  by  him  in 
trust  for  charitable  uses,  but  such  evidence 
ehonld  be  dear,  convincing,  and  conclusive. 
Jianmx  v.  ParceU,  46  Ohio  8t  102,     2:  768 

430.  Where  a  father  purchases  land,  and  has 
ft  conveyed  to  his  son,  the  presumption  is  tnac 
the  puroiase  was  intended  to  be  an  advance- 
ment or  gift  to  the  son,  and  no  trust  results  in 
favor  of  the  father.  But  extrinsic  evidence, 
either  written  or  i)arol,  is  admissible  on  behalf 
of  the  father  to  rebut  this  presumption,  and  to 
show  that  a  trust  results  in  his  favor.  McGlin- 
toek  ▼.  Loimau,  81  W.  Va.  865,         2:  816 

4Si.  Parol  evidence  is  admissible, in  an  action 
|]j  one  of  two  Joint  grantors  against  the  gran- 
tee, to  prove  that  the  grantee  of  the  cotenants 
was  a  trustee  merely  for  the  purpose  of  selling 
the  land  and  dividing  the  proceeds  among  the 
cotenants.     GoUar  v.  GoUan',  75  Mich.   414, 

4:  491 
482.  A  partnership  agreement  to  acquire  a 
lease  of  a  particular  property  for  mining  pur- 
pose8,made  before  the  lease  has  been  obtained, 
can  be  proved  by  parol,  where  the  lease  was 
acquired  in  the  name  of  one  of  the  partners 
pursuant  to,  and  applied  to  partnership  uses 
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under,  the  agreement    Biead  v.  Meagher,  14 
Colo.  835,  9:  455 

MortMS^. 

483.  Parol  evidence  will  be  received  to  show 
that  the  transaction  which  was  apparently  an 
'absolute  conveyance  was  in  fact  a  mortgage; 
but  it  eeeme  that,  where  the  papers  show  on 
l&eir  face  a  mortgage,  parol  evidence  will  not 
be  admitted  to  show  that  it  was  in  fact  a  sale. 
Oaeeert  v.  Bogk,  7  Mont.  585,  1:  240 

J.  7b  Identify  Suiffect  or  Penon. 

484.  Parol  evidence  is  admissible  to  identi- 
fy leased  premises.  BulkUy  v.  Devine,  127 
ni.  406.  8:  830 

485.  Where  a  devise  to  a  certain  township  is 
made,  and  there  is  more  than  one  ox  tne  same 
name  in  the  State,  evidence  is  admissible  to 
prove  which  was  intended.  Skinner  v.  Harri- 
son  Twp.  116  Ind.  189,  2:  187 

486.  A  devise  of  land  in  the  "northwest " 
quarter  of  a  certain  section  of  land  cannot  be 
i^own  by  parol  evidence  to  mean  land  in  the 
southwest  quarter,  as  such  a  change  would 
amount  to  a  reformation  of  the  wilL  Bingel 
V.  Volz,  142  111.  214.  16:  821 
Persons. 

437.  Parol  evidence  \&  admissible  to  show 
that  taxes  were  in  fact  paid  by  a  person  other 
than  the  one  named  as  payer  in  the  tax  re- 
ceipts.    Qage  v.  Eampton,  127  111.  87.  2:  512 

4^.  Parol  evidence  is  admissible  to  show  that 
the  person  whom  a  daughter  of  testator  mar- 
ried is  one  of  a  family  into  which,  by  his  will, 
he  had  prohibited  any  of  his  children  from 
marrying.    PhiUipa  v.  Fergerson,  85  Va.  509, 

1:  887 

k.  OircufMtances. 

489.  In  an  action  by  an  officer  of  a  corpora- 
tion to  recover  salary  which  is  alleged  to  have 
been  fixed  by  a  vote  of  the  board  of  directors, 
parol  evidence  is  admissible  to  show  that  the 
vote  was  never  communicated  to  or  accepted 
by  the  plaintiff;  and  for  this  purpose,  proof  of 
the  circumstances  attending  the  transaction 
maybe  given.  Sean  v.  Kings  County  EUv.  B 
Co.  152  Mass.  151,  9:  117 

440.  Parol  evidence  of  circumstances  sur- 
rounding the  testator  is  sufficient  to  show  his 
meaning  and  intention,  where  there  is  a  slight 
discrepanpy  in  the  description  of  the  donee  of 
a  charitable  gift.  Presbyterian  Oenera4  As- 
sembly V.  Quthrie,  86  Va.  125,  6:  821 
441 .  Where  a  will  gave  to  a  vonng  man  reared 
in  the  testator's  family,  in  aadition  to  wbat  ne 
had  "already  given  nim,  the  further  sum  of 
$500."  parol  evidence  is  admissible  to  show 
that  he  had  never  given  to  him  any  other  mon- 
ey or  property  except  the  money  represented 
by  promissory  notes  given  by  the  legatee  and 
found  among  testators  assets,  and  that  the  re- 
lations between  them  were,  those  of  the  closest 
intimacy  and  affection,  and  that  testator  had 
made  aeclarations  to  the  effect  that  he  had 
given  the  young  man  money  with  which  to 
engage  in  business,  for  which  he  had  taken 
notes,  and  that  he  did  not  intend  the  notes 
should  ever  be  paid,  but  intended  to  give  him 
the  money  so  furnished.  Dougherty  v.  Rogers^ 
119  Ind.  254,  8:  847 
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443.  Eyidence  that  the  settlement  of  a  suit 
for  money  loaned  and  on  a  prosecution  for 
fornication  committed  on  a  certain  day  in- 
cluded a  cause  of  action  for  breach  of  a  prom- 
ise of  marriagef  made  on  the  same  day,  is  ad- 
missible in  a  suit  for  such  breach  of  promise. 
DientHn  v.  Schubkagel,  131  Pa.  46.     «:  481 

443.  Where  a  corporation  sold  a  lot  by  tleed 
conditioned  that  the  conveyance  shall  be 
avoidec)  if  Tvithin  thirty  years  the  grantee  or 
his  successor  sell  intoxicating  liquor  on  the 
premises,  one  who  has  sold  liquor  on  the  prem- 
ises under  a  license  may  prove  that  the  secre- 
tary and  manager  of  the  corporation  owns  a 
drug  store  in  the  village,  in  which  he  sells  in- 
toxicating liquor,  to  show  that  the  condition 
in  the  deed  was  inserted  to  create  a  monopoly 
of  liquor-selling,  which  was  against  public 
policy,  and  to  show  a  waiver  by  plaintiff  of 
the  condition.  Chippewa  Lumber  Oo.  v.  Trem^ 
per,  75  Mich.  86,  4:  878 

1.  Concerning  Records. 
See  also  ttfpra,  258,  269. 

444.  Parol  testimony  cannot  be  admitted  to 
impeach  legislative  journals  and  records. 
Whiter,  Hinlon,  8  Wyo.  753,  17:  66 

445.  Evidence  that  no  witnesses  were  sworn 
or  hearing  had  before  a  probate  judge  as  stated 
in  the  records  of  the  probate  court  is  in- 
admissible.    Oallup  V.  Smith,  59  Conn.  854, 

12;  858 

446.  On  a  motion  to  remand  a  case  sought  to 
be  brought  to  a  federal  court  from  a  state  court 
by  removal,  when  it  is  alleged  that  the  record  of 
the  state  court  misstates  the  facts  because  of 
an  error  on  the  part  of  a  ministerial  officer 
of  the  state  court  in  making  up  the  record, 
parol  testimony  is  competent  to  show  the  fact, 
though  the  same  may  contradict  the  record  as 
made  up  by  the  clerk.  Stephene  ▼.  8i,  Louie 
iSbS.  F,R,  Co.  (0.  0.  W.  D.  Ark.)  47  Fed. 
Hep.  530,  14x  184 


VII.  Opinions  and  Conclusioivb. 
a.  In  General, 

Weight  of,  see  infra,  826. 

447.  Opinions  of  witnesses  expert,  or  other, 
are  not  admissible  where  the  circumstances  can 
be  fully  and  adequately  described  to  the  jury, 
and  are  such  that  theur  bearing  on  the  issue 
can  be  estimated  by  ail  men  without  special 
knowledge  or  training.  Graham  v.  Penneyl- 
vania  Co.  139  Pa.  149,  18:  298 

448.  Statements  of  a  witness  that  a  party 
'^examined  the  note  thoroughly"  is  admissible, 
where  the  issue  is  as  to  the  party  s  knowledge 
of  the  way  the  note  was  signed.  Montgomery 
V.  Grosthwait,  90  Ala.  553,  12;  140 

449.  That  a  witness  did  not  see  the  fire  will 
not  preclude  bis  testifying  that  it  consumed 
certain  property,  where  he  states  that  he 
knows  of  his  own  knowledge  that  it  did  so. 
To  exclude  the  evidence  it  must  appear  that 
his  knowledge  was  founded  so  entirely  on  hear- 
say as  to  be  inadmissible.  Mieeoun  P.  R.  Co, 
y .  Sherteood,  84  Tex.  125,  1 7:  648 

See  iBdez  to  Notes  Preeedlagw 


450.  On  the  question  whether  or  not  a  propei 
distribution  of  samples  in  a  city  was  made  by 
an  agent,  a  witness  may  testify  that  he  made 
an  investigation  and  could  not  find  that  aaj 
distribution  was  being  made.  Perry  v.  Jensen. 
142  Pa.  125,  18:89a 
Necessity  of  expert  testiatonjr. 

451.  £xpert  testimony  is  not  necessary  for 
the  determination  of  the  value  of  city  prop- 
erty. Jones  V.  JBhie  d  W.  V.  R.  Co.  151  Pa. 
30,  17:  7Sa 


b.  Hypothetical  Questions. 


452.  A  hypothetical  question  must  be  based 
upon  facts  which  there  is  evidence  to  prove. 
Russ  V.  Wabash  Western  R.  Co.  112  Mo.  40» 

18:  82a 

458.  A  hypothetical  question  which  does  no 
state  the  facts,  but  leaves  it  to  an  expert  wit- 
ness \o  determine  the  truth  of  testimony  as  to- 
such  facts,  is  improper.  /«L 

454.  A  medical  expert  cannot,  in  an  action  to 
recover  for  injuries  alleged  to  hare  been  caused 
by  a  fall  upon  a  defective  sidewalk,  be  permit- 
ted to  j^ve  his  opinion  as  to  the  cause  of  the 
condition  of  a  person  in  a  hypothetical  case 
stated  to  him,  which  embraces  the  evidence 
which  has  been  introduced.oonceming  the  in- 
jured person,  since  it  is  a  usurpation  of  the 
province  of  the  jury.  Jones  v.  F&rtlandCMich.y 
»8  Mich.  598,  16:437 

405.  When  a  medical  expert  is  asked  to  give 
his  professional  opinion  to  a  jury,  not  upon 
matters  within  his  own  knowledge,  but  upon 
a  hypothetical  case  founded  upon  the  testimony 
of  witnesses  previously  examined  in  the  case, 
the  questions  to  him  must  be  so  shaped  as  ta 
give  him  no  occasion  to  mentally  draw  his  con- 
clusion from  the  whole  evidence,  or  a  part 
thereof,  and  from  these  conclusions,  so  drawn, 
express  his  opinion,  or  to  decide  as  to  the  weight 
of  evidence  or  the  credibility  of  witnesses;  and 
his  answers  must  be  such  as  not  to  involve  any 
sucli  conclusion,  so  drawn,  or  any  opinion  of 
the  expert  as  to  the  weight  of  the  evidence  or 
the  credibility  of  witnesses.  Kerr  v.  Luns- 
ford,  31  W.  Va.  859,  2:  668 

456.  The  opinion  of  medical  experts,  founded 
on  testimony  already  in  the  case,  can  only  be 
^ven  on  a  hypothetical  case;  and  the  hypothe- 
sis must  be  clearly  stated,  so  that  the  jury  may 
know  with  certainty  upon  precisely  what  state 
of  assumed  facts  the  expert  bases  his  opinion. 

Id. 

457.  In  putting  hypothetical  questions  to  ex- 
pert witnesses,  counsel  may  assume  the  facts  in 
accordance  with  their  theory  of  them;  it  is  not 
essential  that  he  states  the  facts  as  they  exist, 
but  the  hypothesis  diould  be  based  on  a  state 
of  facts  which  the  evidence  in  the  cause  tends 
to  prove.  Id. 

458.  In  makmg  hypothetical  questions  as  to 
insanity,  a  rule  should  not  be  laid  down  which 
will  exclude  any  portion  of  the  actual  history 
of  the  case  of  which  evidence  has  been  given, 
on  the  ground  that  these  matters  have  no  ten- 
dencv  by  themselves  to  support  the  claim  of  in- 
sanity.   iVmfa  T.  J9^ite9,  98  Mich.  884, 

17:  494 
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c.  Gatue  and  Effect, 


459.  A  witness's  testimony  that  she  knows  of 
nothing  else  which  could  have  causea  ner 
illness  except  the  exposure  on  which  her  hus- 
band's action  for  damages  is  based  is  admis- 
sifole  in  connection  with  the  details  of  her  ex- 
posure and  sickness.  Pullman  FcUaee-Car  Go. 
V.  Smith,  79  Tex.  468.  13:  816 

460.  All  opinion  as  to  the  exciting  cause  of 
inflammation  in  a  leg,  given  on  a  hypothetical 
question  based  only  on  testimony  as  to  a  kick, 
wrhile  there  was  also  evidence  as  to  a  dilTerent 
cause,  is  error.  Vo^nirg  v.  Putneyj  80  Wis. 
523,  14:  826 

461 .  A  physician  speaking  as  an  expert  can 
testify  as  to  the  effect  of  a  personal  injury. 
^canstiUe  dk  T,  K  R,  Co.  v.  Crist,  116  Ind. 
446,  2:  460 

462.  The  opinion  of  an  expert  as  to  the  ac- 
tual effect  of  the  use  of  naptha  in  reference 
to  danger  from  fire  is  inconipeteut.  UoeklaTid 
JP'irU  Cong.  Church  ^r.  HolyokeMut.  F.  Ins.  Co, 
158  Mass.  475,  19:  687 

468.  Testimony  of  witnesses  as  to  the  gener- 
al effect  in  commercial  circles  upon  the  credit 
of  a  person,  of  a  rating  by  a  commercial 
agency,  is  inadmissible,  being  only  the  opin- 
ion of  the  witnesses  about  a  matter  that  ihe 
jury  were  capable  of  judging.  Bradstreet  Co. 
V.  OiU,  73  Tex.  115,  8:  406 

d.  Phyncal  Conditions;   Medical    Testimony. 

See  also  mpra,  461-463;  infra,  491. 

464.  One  farmer  who  has  lived  near  another 
and  worked  with  him,  both  before  and  after 
the  laiter's  arm  was  broken,  is  competent  to 
testify  to  the  physical  ability  of  the  latter  be- 
fore and  after  the  injury.  Lawson  v.  Cotki- 
tray,  37  W.  Vd.  159,  18:  627 

463.  A  me<lical  expert  may  testify  whether 
or  not  an  injured  condition  of  plaintiff's  arm 
might  coexist  with  the  fact  of  her  ability  to 
use  it  in  a  manner  witnessed  by  the  jury. 
Orarts  v.  BattleCreek,  05  Mich.  266,  19:  641 

466.  Opinions  of  nonprofessional  witnesses 
as  to  the  condition  of  health  or  the  pain  suf- 
fered by  a  person  injured,  based  upon  personal 
observations  while  in  attendance  upon  such 
person,  are  admissible.  Shelby  v.  Clagett,  46 
Ohio  St.  549,  6:  606 

467.  In  an  action  against  a  city  for  an  in- 
jury consisting  of  a  broken  limb  resulting 
from  a  defective  sidewalk,  testimony  of  the 
husband  of  plaintiff  that  she  suffered  during 
the  necessary  treatment  of  the  limb  is  admissi- 
ble. Goshen  v.  England,  119  Ind.  868,  6:  263 

468.  In  an  action  for  negligence  in  which  the 
intuiy  sustained  is  a  broken  limo,  wnere  tne 
husband  of  the  plaintiff  has  testified  to  going 
to  the  plaintiff's  assistance,  taking  off  her  shoe, 
and  the  doctor's  setting  her  foot,  it  is  proper  to 
ask  him,  "Do  you  know  what  was  the  matter 
with  it?"  and  for  him  to  answer,  "I  think  it 
was  broken,"  Id. 

469.  In  an  action  for  an  injury  consisting  of 
a  Drofcen  limb,  resulting  from  negligence,  testi- 
mony of  a  surgeon,  on  the  examination  of  the 
injury,  as  to  what  bone  was  fractured,  and  as 
to  ihe  character  of  the  fracture^  is  admissible. 

Id. 

6e«  Index  to  Notes  Preeedin^* 


470.  The  opinion  of  an  expert  witness  as  to 
the  nature  and  extent  of  an  Injury  to  a  person 
is  not  inadmissible  because  based  in  part  on 
the  statements  of  the  iniured  person.  Louis- 
viUe,  N.  A.  dk  C.  R.  Co,  v.  Snider,  117  Ind. 
435,  8:  434 

471 .  That  a  physician  is  employed  to  examiue 
a  person  who  has  been  negligently  injured,  for 
the  express  purpose  of  giving  his  testimony  in 
a  suit  to  be  brought  for  the  injury,  does  not 
render  such  testimony  incompetent:  but  that 
fact  may  be  considerea  by  the  jury  as  affecting 
its  weight.    Jones  v.  Portland,  ^  Mich.  598, 

16:  487 

472.  The  opinion  of  a  physician  may  be 
given  as  to  w^hat  may  be  the  result  of  a  dis- 
ease in  the  natural  and  ordinary  course.  Al- 
herti  v.  New  York,  L.  E.  <k  W.  R.  Co.  \\^  N. 
Y.  77,  6:  766 

473.  A  physician  may  testify  as  to  the  length 
of  time  that  a  person  suffering  from  disease 
will  live,  although  stating  that  he  can  only« 
l^ive  the  probability  from  the  history  of  other 
similar  cases.  Id, 


e.  Sanity;  Capacity, 
See  also  supra,  458. 

474.  Nonexpert  witnesses  cannot  express  a 
general  opinion  as  to  sanity;  nor  can  they  give 
an  opinion  independent  of  the  facts  and  cir- 
cumstances within  their  own  knowledge  ;  but 
they  can  detail  the  facts  known  to  them  which 
9how  insanity,  and  thereupon  express  an  opin- 
ion as  to  the  sanity  of  the  person  whoee  men- 
tal condition  is  being  inveetigated.  Armstrong 
V.  State,  30  Fla.  170,  17:  484 

475.  A  witness  cannot  be  permitted  to  express 
an  opinion  on  the  testamentary  incapacity  of  a 
person  until  he  has  testified  to  something  in 
ibe  appearance  of  the  party  which  is  sufficient 
at  least  to  justify  inference  of  incompetency. 
PrentU  v.  Bates,  93  Mich.  234,  17:  494 

476.  The  superintendent  of  an  insane  asylum 
cannot  give  an  opinion  as  to  the  mentid  con- 
dition of  a  former  patient,  based  on  the  recofds 
of  the  asylum,  naae  before  he  was  ooaneeled 
with  it,  where  it  does  not  appear  that  be  has 
any  knowledge  of  the  methods  of  keeping  tlie 
records  employed  at  the  time  they  were  made. 

Id. 

477.  The  attention  of  an  expert  witness  on 
the  question  of  sanity  may  be  called  to  such 
acts  as  are  claimed  by  one  party  to  show 
sanity,  and  his  opinion  taken  as  to  whether  the 
existence  of  these  facts,  together  with  those 
claimed  to  have  been  proved  by  the  other 
party,  was  inconsistent  with  the  claim  of  in- 
sanity. ,  Id. 

478.  Ordinary  witnesses,  whatever  their  op- 
portunities of  observation,  cannot  give,  in 
Massiichusetts,  a  mere  opinion  as  to  the  men- 
tal condition  of  a  testator.  Williams  v.  Spen- 
cer, 150  Mass.  346,  6:  790 

479.  Til 6  opinion  of  an  attesting  witness  to  a 
will,  formed  at  another  time,  oetore  or  atter 
the  execution  of  the  will,  in  respect  to  the  tes- 
tator's mental  capacity,  stands  like  that  of  any 
other  witness,  and  is  not  admissible  in  a  State 
where  opinions  of  ordinaiy  witnesses  are  inad- 
missible. Id, 
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f.   Values;  Damages. 


See  also  iupra^  451;  infra,  492-494. 


480.  The  opinions  of  attorneys  may  be  given 
as  to  the  value  of  an  attorney's  service  for 
which  there  is  no  statutory  or  established 
charge.  Louispille,  If,  A.  dt  0,  R,  Co.  v.  TTa^- 
^acd,  186  HI.  87,  11:  WV 

481.  A  shipper  of  stock  may  give  an  opinion 
as  to  what  the  value  of  stock  would  have  been 
«t  destination  if  they  had  not  been  injured  in 
transportation.  MiseouH  F,  B,  Oo,  v.  Fa^atu 
72  Tex.  127,  «:  '^o 

482.  Farmers  who  know  the  value  of  a  shep- 
herd dog  which  is  chiefly  valuable  tor  bis  abil- 
ity to  herd  cattle  and  korses  can  give  their 
epinioos  as  to  tire  value,  without  showing  that 
the  dog  has  a  marketable  value  on  account  of 
his  breed  or  peculiar  qualities,  which  make 
him  salable  at  some  approximiitely  regular 
price.    BTwyre  v.  Horan,  93  Mich.  420, 

17:  778 

483.  In  case  of  injury  to  a  traction  engme 
from  a  defect  in  a  highway,  after  proof  by  me- 
chanical experts  as  to  the  damage  thereto  and 
evidence  by  them  that  the  boiler  contains  braces 
on  the  inside,  the  injury  to  which  cannot 
be  known,  an  estimate  by  them  of  such  injury 
Is  not  incompetent  as  beine  speculative  or 
vague  and  mdifferent.  HSore  ▼.  Ken4}eke6 
2\op.  75  Mich.  332.  4:  666 
As  to  real  property. 

484.  Opinions  as  to  the  diminution  in  value 
of  property  by  reason  of  the  location  in  its 
vicinity  of  a  manufacturing  establishment,  and 
a  comparison  by  witnesses  of  the  value  before 
and  after  such  location,  are  not  admissible  on 
the  question  of  the  amount  of  damage  which 
must  be  paid  the  owner  because  of  injuries 
done  by  the  establishment.  BM  v.  Ckmiegie, 
145  Pa.  834,  14:  889 

485.  The  opinions  of  witnesses  as  to  the  value 
of  land  are  not  admissible,  where  they  never 
saw  it  until  several  years  after  the  beginning 
of  the  suit.    San  Diego  Land  <fe  T.  Co,  v.  Neale 

88CaL  50.  ,        W'  ^9^ 

486.  Testimony  as  to  the  value  of  land  is 
not  inadmissible  because  based  upon  the  value 
of  other  tracts  in  the  neighborhood.  Morrison 
V.  WaUon,  101  N.  C.  832i,  1:  888 

487.  "Where,  in  the  trial  of  an  issue  deviaamt 
rei  non,  the  contestants,  on  the  question  of  the 
testator's  capacity,  offered  a  witness  who  testi- 
fied that  about  three  months  before  the  execu- 
tion of  the  will  the  testator  had  sold  a  property 
for  $10,000,  and  it  was  sold  very  cheaply;  the 
nroponents  offered  the  purchaser  of  the  prop- 
erty, who  testified  he  had  paid  full  value  for 
it;  the  contestants  then  ofl!ered  a  witness  who 
had  occupied  the  property  as  lessee,  and  testi- 
fied he  knew  its  value,  and  asked  the  witness, 
"What  is  the  property  worth ?"--the  proponents 
objected,  objection  was  sustained,  and  contest- 
ants excepted,— A«W,  that,  if  error,  it  was  not 
a  reversible  error.  Johnson,  P.,  dissenting. 
Kerr  v.  Lunsford,  31  W.  Va.  C59,       2:  668 

488.  A  farmer  not  engaged  in  buying  and 
selling  real  estate,  not  tnowmg  the  marKet 
value  of  real  estate,  not  living  in  the  neighbor- 
hood of  the  land  inquired  about,  and  who  does 
not  know  its  situation  and  fertility,  its  advan 


give  his  evidence  as  to  the  value  of  the  land 
before  and  after  the  appropriation  of  the  right 
of  way  by  a  raihroad  company.  A  farmer  con-, 
versant  vdth  the  land  as  to  its  gltnation,  soil, 
advantages,  etc.,  is  competent  as  a  witness  to 
the  vs^ue,  as  having  particular  knowledge  of 
the  facts  in  issue.  lArojf  dWi  ROo.  v.  Boss 
40  Kan.  598,  8:817 

489.  In  an  action  against  a  city  to  recover  for 
the  depreciation  m  the  value  of  propeny  oy 
reason  of  lowering  the  grade  of  the  street  in 
front  of  such  property,  it  is  not  error  to  permit 
a  witness  to  testify  that  the  property  is  worth 
a  certain  sum  less,  or  one  third  less,  on  account 
of  the  change  of  grade,  where  such  witness  has 
already  testified  what  the  value  was  before  the 
grade  was  altered.  Topeka  y,  MarUneau 
42  Kan.  887,  6:  776 
But  see  case  next  following. 

490.  The  measure  of  damages  to  property 
arising  from  the  operation  of  a  railroad  near  it 
cannot  be  shown  by  asking  a  witness  what,  in 
his  opinion,  is  the  depreciation  in  value  of  the 
property  by  reason  of  the  operation  of  the 
road,  excluding  from  consideration  all  dam- 
ages sustained  in  common  with  the  communi- 
ty at  larffe;  he  must  be  required  to  state  the 
value  of  uie  property  before  the  road  was  built, 
and  its  value  afterwards,  and  the  cause  of  the 
depreciation,  if  any.  QainesviUe,  M.  d  W.  R. 
Go.  V.  HaU,  78  Tex.  169,  9:  898 


g.  Contingent  Besults;  WluU  migM  haw 

Been, 

See  also  infra,  515.  ' 

491.  A  physician  shown  competent  to  testi- 
fy as  an  expert  can  give  his  opinion  as  to 
whether  a  child  would  have  been  bom  alive  if 
he  had  received  medical  assistance  in  time. 
Western  U,  TeUg,  Co.  v.  Cooper,  71  Tex.  5^ 

492.  Evidence  as  to  what  the  value  of  land 
would  have  been  if  a  railway  had  been  con- 
structed in  accordance  with  a  contract  is  ad- 
missible on  the  question  of  damages  for 
breach  of  the  contract.    Blagen  v.  Thompson, 

23  Or.  239,  ^        .  18-  »" 

493.  An  opinion  of  a  witness  as  to  what  the 
rental  value  of  property  would  have  been 
several  years  after  a  railroad  was  built  m  front 
of  it  if  the  road  had  not  been  built,  is  not 
competent  evidence.  Kemoehan  v.  :^ew  York 
EjJ.B.  Co  8  Silv.  (N.  Y.)  581.        14:  678 

494  In  an  action  by  a  landowner  to  compel  a 
company  operating  an  dcvated  raUroad  in  the 
street  in  front  of  his  property  to  pay  the  dam- 
age done  him  by  cutting  off  the  easements  of 
liffht,  air,  and  access  connected  with  such 
property,  an  expert  witness  cannot  be  permit- 
ted to  state  what,  in  his  opinion,  the  amount 
of  such  damage  is,  nor  what  would  l^a^e  been 
the  present  vsSue  of  the  land  if  ^le  road  h^ 
not  been  buUt.  BoberU  v.  Nms  York  Mev  B 
Co.  128  N.  Y.  455,  1»S  4»» 

h.  Legal  Questions;  Meaning  of  Terms. 

495  The  testimony  of  expert  or  other  wit- 
nesses  is  not  admissible  to  show  that  m  carry- 


not  know  its  situation  and  fertility,  its  advan-  nesses  is  noi  »«°*'*»«'"*^  !:^,"7:J-w^^ 
ta^es  and  disadvantages,  cannot,  as  a  witness,  1  ing  out  a  law  enacted  by  the  Legislature  some 
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provision  of  the  CoDstitution  may  possibly  be 
violated.  People .  Kemmler^  v.  Vunton,  119 
N.  Y.  569,  7:  IIB 

496.  A  witness  cannot  be  asked  in  an  action 
of  ejectment  whether  the  plaintiff  was  ever 
the  owner  of  the  premises.  KirkpaUick  v. 
Clark,  182111.  842,  8:  611 

4S7,  A  witness  cannot  state  how  long  the 
term  of  insurance  was  to  be  under  a  parol  con- 
tract to  renew  an  expiring  policy,  but  such 
fact  must  be  found  from  the  language  used. 
Idaha  Forwarding  Co.  v.  Fireman' $  Fund  Ins. 
Ci>.  8  Utah,  41.  17:586 

496.  The  opinion  of  an  expert  may  be  given 
on  the  question  whether  the  word  in  the  date 
of  a  written  instrument  is  **  Jany"  or  *'  July." 
DreOer  v.  Hard,  127  N.  Y.  235,  12:  466 

499.  A  witness  in  possession  of  a  key  to  the 
reports  of  a  mercantile  agencv  may  be  aiiowea, 
in  an  action  for  libel,  to  explain  what  was  in- 
dicated by  reporting  a  merchant's  standing 
"in  blank,"  which  constitutes  the  alleged  libel. 
Bradstreet  Go.  v.  QiU,  72  Tex.  115,      2:  406 

500.  Whether  a  certain  fast-mail  train  is  a 
regular  passenger  train  or  not  is  not  a  queslion 
for  expert  testimony  on  which  the  opinion  of  a 
railroad  officer  can  be  received.  lUinaii  C.  R. 
Go.  ▼.  F^opU,  143  111.  434,  19:  119 

501.  Whether  a  pugilistic  encounter  is  a  prize 
fight  or  a  boxing  exhibition  is  not  a  questijn 
upon  which  expert  testimonv  is  admissible  on 
the  trial  of  an  indictment  for  engaging  in  a 
prize  fight.    SeeilU  v.  SU^te,  49  Ohio  St.  117, 

16:  616 

1.  EttimatMof  (^uarUity;  Speed;  Time. 

503.  One  who  has  been  in  the  advertising 
business  more  than  twenty  years,  and  has  dis- 
tributed pamphlets  and  samples,  including 
some  of  a  medical  nature,  for  various  business 
establishments,  in  several  large  cities  and  in 
diiferent  States,  is  competent  to  testify  whether 
or  not  481,000  samples  of  a  medicine  for  dys- 
pepsia was  a  reasonable  number  to  be  furnished 
to  an  advertising  agent  in  one  year  for  his  dis- 
tribution. So  also  IS  a  witness  who  for  several 
years  has  been  manager  of  a  chemical  company 
which  dealt  in  infants'  food  and  pepsin  prepa- 
rations, and  which,  he  says,  hss  distributed 
many  samples  and  at  least  a  half  million  circu- 
lars throughout  the  United  States,  in  diiferent 
localities.    Psrry  v.  Jensen,  142  Pa.  125, 

IS:  898 
508.  A  man  who  has  managed  hand  cars,  or 
assisted  in  managing  them,  n:ay  express  an 
opinion  as  to  the  rate  of  speed  of  a  moving 
hand  car  on  a  specified  occasion.  Evansville 
dT.  E.R.  Go.  V.  CriHt,  116  Ind.  446,  S:  460 

504.  A  witness  cannot  testify  as  to  the  time 
usually  required  to  fill  a  cattle-guard  with 
snow.  Orahlinan  v.  Chicago ,  JSt.  P.  dh  K.  C. 
R  Go,  78  Iowa,  564,  6:  813 

505.  Opinions  as  to  length  of  time  a  certain 
Und  of  lumber  will  last  in  sidewalks  may  be 
given  by  competent  witnesses  on  the  question 
of  negligence  in  permitting  a  sidewalk  to 
become  rotten.  McConnell  v.  Oeage^  80  Iowa, 
298,  8:  V78 

J.  Danger;  Itegltgenee, 

506.  The  opinion  of  an  expert  cannot  be 
taken  upon  the  question  whether  or  not  it  is 

See  Index  to  Ncrtee  Preoedin^. 


dangerous  for  a  revolving  shaft  with  a  rough 
surface  to  project  ioto  a  room  where  there  are 
workmen  who  may  come  in  contact  with  It; 
nor  can  it  be  taken  as  to  the  relative  danger 
which  would  attend  the  removal  of  a  towel 
from  such  shaft  in  comparison  with  one  hav- 
ing a  smooth  surface.  Kaufman  v.  Maier 
94Cal.  269,  18:  124 

507.  The  opinions  of  railroad  experts  are 
not  admissible  on  the  question  whether  or  not 
it  is  dangerous  to  run  a  train  at  a  designated 
rate  of  speed,  as  that  is  a  question  which  th« 
jury  are  competent  to  decide.'    Fisher  v.  Or*> 

gonS.  L,  <fe  U.  N.  R.  Co.  22  Or.  533,    16:  619 

508.  The  opinion  of  a  witness  tiiat  it  is  not 
more  dangerous  to  ride  on  the  front  of  an  en- 
gine than  on  the  top  of  tlie  cars  is  not  admis- 
sible. Warden  v.  Louisville  db  N,  R.  Co.  94 
Ala.  277,  14:  668 

509.  Opinions  of  witnesses  that  a  raised  part 
of  a  depot  platform  or  broad  step  4  feet  wide 
and  9  inches  high  is  a  dangerous  place  are  not 
admissible,  as  a  brief  statement  would  convey 
a  perfect  comprehension  of  the  place,  and  juiy- 
men  are  capable  of  judging  of  the  danger.  • 
OraJiam  v.  Pennsylvania  Co.  139  Pa.  149, 

18:  298 

510.  The  question  whether  the  use  of  the 
second  story  of  an  insured  building  for  the 
purpose  of  shaving  hoops  increased  the  risk 
:ind  hazard  of  the  insurer  involves  no  such 
special  skill  or  knowledge  as  to  render  the 
opinion  of  alleged  experts  admissible.  Kir- 
clier  V.  Milicaukee  Mechanics  Mvt.  Ins.  Go.  74 
Wis.  470,  6:  779 
Proper  caution. 

511.  The  question  whether  the  appearance 
of  machinery  would  suggest  to  a  prudent 
man  the  necessity  of  an  examination  is  not 
one  for  an  expert  witness,  but  is  for  the  jury 
to  determine.  Qoodsell  v.  Taylor,  41  Minn. 
207,  4:  673 

512.  An  expert  cannot  give  his  opinion  as 
to  the  queslion  of  prudent  management  of  the 
defendant  railroad  company,  sued  by  its  em- 
ployee for  personal  injuries.  Louisville  d  N. 
R.  Go.  V.  Hall,  87  Ala.  708,  4:  710 

518.  In  an  action  by  a  railroad  brakeman  for 
injuries  sustained  from  being  hit  by  an  over- 
head bridge  alleged  to  have  been  negligently 
maintained  by  defendant,  expert  evidence  as  to 
the  merits  or  demerits  of  whipping  straps  as 
cautionary  signals,  and  as  to  their  general  use 
among  well-regulated  roads,  is  admissible.  Id. 

k.  Intent;  Mental  Gondittons, 

514.  A  person  who  is  competent  to  prove  his 
motives  and  intentions  ma^  state  in  general 
terms  that  be  did  or  reframed  from  doing  a 
particular  thing  material  to  the  issue,  on  ac- 
count of  information  received  from  a  third 
person,  but  cannot  go  into  details  or  give  con- 
versations with  third  persons  held  out  of  the 
hearing  of  the  opposite  party.  Lawson  v. 
Conaway,  87  W.  Va.  159,  18:  627 

515.  One  who  takes  a  new  certificate  of  de- 
posit signed  by  a  third  person,  instead  of  with- 
drawing his  mone^,  may  testify  that  he  would 
have  withdrawn  it  if  such  person  had  not 
signed  the  certificate.  Ballard  v.  Burton  (Vt.) 
64  Vt.  387,  16:  664 

516.  The  question  whether  a  witness  in- 
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tended  by  a  promise  to  convey  to  give  any- 
thing more  than  the  life  estate  is  inadmissible 
as  calling  for  a  conclusion.  Burlingame  v. 
Bawland,  77  Cal.  315,  1:  829 

517.  A  question  whether  a  witness  had  at 
any  time  said  anything  which  led  a  person  to 
believe  she  was  going  to  obtain  title  or  deed 
from  him  is  improper  as  asking  for  a  conclu- 
sion. Id- 

518.  In  an  action  to  recover  damages  for  the 
procuring  and  enticing  of  plaintin^s  wife  to 
leave  him,  if  the  separation  appeaie  to  have  re- 
sulted from  statements  made  and  advice  given 
to  the  wife  by  defendant,  he  may  be  permitted 
to  testify  that  he  had  no  intention  to  bring 
about  a  separation.  Trnthtr  v.  dtatUey  (Mass.) 
158  Mass.  148,  10:  468 

519.  In  an  action  of  tort  brought  by  a  father 
to  recover  for  the  loss  of  his  son's  services,  the 
father  will  not  be  permitted  to  testify  that  in 
his  own  mind  he  did  not  intend  to  emancipate 
the  son,  if  the  facts  in  the  case  warrant  a  find- 
ing by  the  jury  of  an  implied  emancipation 
which  would  cut  off  the  father's  right  to  main- 
tain the  action.  McCarthy  v.  Boston  A  L,  R. 
Go.  148  Mass.  550,  8:  608 

520.  Upon  the  trial  of  an  issue  def>i«avit  tel 
n^riy  a  general  question  put  to  a  witness, 
*'  Was  there  anyone  who  influenced  the  testa- 
tor?"— is  improper.  Kefr  v.  Lunsford,  31  W. 
Ya.  659,  2:  668 

1.  Miseellafieoits. 

521.  A  person  will  not  be  entitled  to  give  an 
opinion  as  to  the  duties  of  a  brakeman  on  a 
freight  train  in  respect  to  driving  off  trespass- 
ers merely  because  he  has  stolen  a  ride  on  such 
train  lwo  or  three  times.  Fwrbei*  v.  Missouri 
P.  i?.  Co.  116  Mo.  — ,  80:  350 

522.  Experts  may  testify  in  regard  to  the 
proper  and  usual  way  of  removing  paint  from 
an  insured  building.  Rocldaiid  First  Gong. 
Church  V.  Holyokc  Mut,  F,  Ins.  Co.  158  Mass. 
475,  19:  687 

523.  An  experienced  advertiser  and  distrib- 
utor of  samples  is  competent  to  testify  that 
distribution  of  samples  of  a  medicine  for  dys- 
pepsia through  a  district  telegraph  company  is 
not  a  proper  method  of  distribution  by  an  agent 
to  whom  samples  are  furnished,  and  whose 
contract  requires  him  to  use  "  his  best  reason- 
able endeavors  to  introduce  and  sell  the  medi- 
cine.   Perrj/  v.  Jensen,  142  Pa.  125,  18:  898 

524.  The  opinion  of  a  division  superintend- 
ent of  an  express  company,  who  is  m  charge 
of  a  suit  against  a  messenger  for  negligence  in 
carrying  a  package  of  money,  as  to  the  guilt 
of  another  person,  is  not  admissible  in  evi- 
dence on  the  part  of  the  defendant.  Fnnk  v. 
Southern  Exp.  Co.  82  Ga.  33,  8:  488 

525.  On  an  issue  as  to  whether  a  crop  was 
matured  at  a  certain  time,  a  question  put  to  a 
farmer  as  to  whether  he  "considers  tne  corn 
mature"  at  that  time  is  not  open  to  the  objec- 
tion  that  it  misleads  the  witnesses  and  that  it 
does  not  call  for  facts,  as  it  calls  for  the  belief 
of  the  witness.  Hicharda  v.  Knight,  78  Iowa, 
69,  4:  463 

526.  On  a  trial  for  the  sale  of  intoxicating 
''hitters,"  woere  the  defense  claims  mat  iney 
are  medicinal,  and  not  for  use  as  an  intoxicat- 
ing beverage,  their  intoxicating  qualities  may 
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be  shown  by  the  eif  ect  of  their  use.  They  may 
also  be  shown  by  the  opinion  of  a  witness 
who  has  had  personal  observation  or  expe- 
rience, although  he  is  not  an  expert.  Proof 
that  the  article  has  been  bought  and  used  as  a 
beverage  in  the  community  is  also  competent. 
Carl  V.  State,  87  Ala.  17,  4:  880 

627.  Evidence  of  witnesses  as  to  the  identity 
of  two  specimens  of  hair — one  from  the  head 
of  a  murdered  man  and  the  other  found  in  his 
hands — is  incompetent  because  not  a  matter  for 
expert  testimony.     Watt  v.  People,  126  111.  9, 

1:  408 


VIII.  Confessions. 

528.  Confession  of  a  man  that  he  has  been 
married  to  a  certain  woman  is  admissible  as 
evidence  of  the  nmrriage.  State  v.  Schweitzer, 
57  Conn.  582,  6:  186 


IX.  Admissions. 
See  also  mipra,  256,  803;  infra,  884. 

529.  Admissions  and  conduct  in  the  presence 
of  others,  which  tend  to  show  that  a  defendant 
is  a  partner,  are  competent  evidence  to  charge 
him  as  such.  8ec3mry  v.  Orowell  (N.  J.\ 
Err.  &  App.)  52  N.  J.  L.  (28  Vroom)  413,  5i 
N.  J.  L.  (22  Vroom)  108,      ,  11:  136 

580.  Evidence  of  admissions  made  by  de- 
fendant when  hearing  the  writ  read  is  admis- 
sible in  an  action  brought  to  recover  damages 
for  slander.     Posnett  v.  Marble,  62  Vt.  481. 

11:  168 

581 .  The  giving  of  notice  by  mine  owners  that 
a  level  built  by  a  third  person  for  the  purpose 
of  draining  the  mine  must  be  repaired  in  com- 
pliance with  the  agreement  under  which  it  was 
constructed,  and  that  the  rents  payable  for  its 
use  will  be  withheld  until  it  la  restored  to  its 
original  usefulness,  is  an  admission  that  the 
persons  to  whom  it  is  given  are  the  successors 
in  title  of  such  third  person,  which  will  dis- 
pense with  proof  of  such  succession.  Crnic- 
ford  V.  Witherbee,  77  Wis.  419,  9:  861 

532.  Evidence  that  defendant  had  stated  that 
he  intended  to  give  property  to  his  daughter  is 
admissible  in  an  action  against  him  for  specific 
performance  of  such  promise,  to  show  the  ad- 
mission.    Burlinga/ine  v.  Rowland,  Tl  Cal.  815, 

1:  889 
Of  ag^ent. 

533.  Admissions  by  an  a^reut  that  he  had 
previously  bound  his  principal  by  a  contract 
are  inadmissible  against  the  latter.  Idaito 
Forwarding  Go.  v.  Fireman* s  Fund  Ins.  Co.  8 
Utah.  41,  17:  686 
As  against  surety. 

584.  The  admissions  of  a  bank  cashier  as  to 
the  amount  which  he  owes  the  bank  are  com- 
petent evidence  in  an  action  to  recover  auch  in- 
debtedness from  the  sureties  on  his  official 
bond.    McShane  v.  Howard  Bank,  78  Md.  185, 

10:  668 

585,  Facts  admitted  by  a  demurrer  to  one 
count  are  not  admitted  for  the  purposes  of  evi- 
dence at  all,  and  can  have  no  bearing  upon 
questions  arising  on  the  trial  under  other 
oouute.     Tyler  v.  Waddingham,  58  Conn.  875. 
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X   EBABSAT;     DSCLABA.TIONS;      RB8    QeSTTM. 

a.  In  OenercU, 

536.  Tn  an  actfon  by  a  railroad  brnkeman  for 
<lamAges  from  being  hit  by  an  overhead  bridge, 
proof  of  general  notoriety,  from  seeing  the 
body  of  a  man  whom  it  was  said  the  bridge 
had  kOled,  la  not  competent  on  the  inquiry 
whether  the  bridge  in  question  has  ever  before 
been  the  means  of  injury  or  death.  Lauisnlle 
A  N.  U.  Vo.  V.  HaU,  til  Ala.  7U«,  4:  710 
As  to  pedigree* 

587.  A  man's  declarations  that  he  is  married 
and  that  a  certain  child  is  his  son  and  heir, 
although  not  admissible  to  prove  marriage,  as 
part  of  the  re$  gutm,  when  be  never  lived  or  i 
cohabited  with  the  alleged  wife  and  never  had  , 
Anything  to  do  with  the  son,  are  admissible  as 
hearsay  evidence  ooncemine  pedigree,  on  the 
question  of  the  legitimacy  of  tlie  son.  Eisen- 
lord  V.  Clvm,  126  N.  Y.  552,  12:  836 

Res  sestaa* 
See  also  ir\fra,  568,  5S1-585,  587-596. 

538.  Declarations  which  are  the  natural  em- 
tmations  or  outgrowths  of  the  act  or  occurrence 
in  litigation,  although  not  precisely  concurrent 
in  point  of  time,  if  they  were  yet  voluntarily 
tma  spontaneously  made,  so  nearly  contempo- 
raneous as  to  be  in  the  presence  of  the  trans- 
action which  they  illustrate  and  explain,  and 
were  made  under  such  circumstances  as  ncccs- 
flaiily  to  exclude  the  idea  of  design  or  delibera- 
tion,— are  admissible  as  part  of  the  act  or 
trunsactiou  itself.  LoninvUle^  N.  A.  cfe  C.  It. 
Co.  V.  Buck,  116  Ind.  566.  8:  520 

589.  Representations,  promises,  and  induce- 
ments, in  the  course  of  the  canvassing  and 
•electioneering  to  induce  freeholders  to  sign  a 
petition  for  an  election  for  the  issuance  of 
bonds  to  be  donated  to  a  railroad  company, 
although  made  previous  to  the  time  at  which 
said  freeholders  became  signers,  were  never- 
theless a  part  of  the  res  getta.  WuUenwaber  v. 
Dunigan,  80  Neb.  877,  18:  811 

b.  Confidential  Communications. 

540.  Statements  obviously  made  to  discour. 
-age  the  bringing  of  a  suit  by  predictinjsp  the 
other  party's  defeat  and  disadvantage  m  the 
way  of  expenses  because  the  party  making  them 
is  a  lawyer  are  not  privileged  on  the  ground 
that  they  are  made  for  the  purpose  of  a  com- 
promise.   BroKhari  v.  TuttU,  59  Conn.  1, 

11:  83 
To  attorneys. 

541.  A  confidential  conversation  between  an 
attorney  and  client  is  properly  rejected  in  a 
-criminal  proceeding  against  the  client,  where 
their  relation  has  men  proved  by  the  oral  tes 
timony  of  the  attornev,  although  a  deposition 
of  the  client  is  in  evideuce  in  which  he  states 
that  the  relation  of  attorney  and  client  had 
never  existed  between  them.  StaU  v.  Calhoun 
M  Kan.  528,  18:  838 

542.  Communications  to  an  attorney  acting 
«8  the  agent  of  both  parties  to  a  controversy 
«re  not  privileged  in  an  action  between  such 
parties.  IlcUey  v.  Eureka  County  Bank,  'J  I 
5lev.  127,  12:  816 

548.  A  conversation  in  the  presence  of  an 
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attorney  is  not  a  privileged  communication  in 
an  action  between  the  parties  to  the  contro- 
versy. Id, 

544.  Statements  to  an  attorney,  which  tire 
made  to  be  communicated  to  others,  cannot  be 
excluded  from  evidence  on  the  ground  that 
they  are  privileged.  Ferguson  v.  McBean, 
91  Cal.  63,  14:  66 

545.  Testimony  of  a  lawyer  as  to  directions 
of  a  testator  for  drawing  a  will,  offered  to  show 
whether  an  instrument  presented  for  probate 
is  or  is  not  the  will  of  the  alleged  testator,  is 
not  within  the  rule  as  to  privileged  communl- 
cations.  JJo/usrty  v.  O^ Callug/ianf  157  ^Mass. 
UO.  17:  188 

546.  An  attorney  cannot  disclose  communica- 
tions made  to  hmi  by  parties  who  employed 
him  to  draw  up  a  deed  and  mortgage,  in  a  suit 
between  such  parties,  or  either  of  them  and 
third  pertons.     Cruder  v.  Baker,  20  Nev.  458, 

9:  302 
547.  Communications  to  a  law  student,  al- 
though while  he  is  employed  to  advise  and 
assist  in  a  lawsuit,  are  not  privileged.    Dier- 
stein  V.  Schubkagel,  131  Pa.  46,  6:  481  • 

To  physicians. 

548.  The  fact  that  a  person  consulted  a  phy- 
sician in  respect  to  personal  injuries  is  sum- 
cient,  in  connection  with  questions  whether  he 
conversed  with  her  about  her  injuries  and  if  he 
made  an  examination  of  her,  to  bring  the  ques- 
tions within  the  rule  as  to  privileged  communi- 
cations, under  N.  Y.  Code  Civ.  Proc.  §  884. 
Feeney  v.  Long  Island  R.  Co.  116  N.  Y.  375. 

6:  644 
549.  A  physician  will  not  be  permitted  to 
testify  regarding  answers  to  inquiries  pro- 
pounded to  an  injured  person  whom  he  had 
been  odled  to  visit  professionally,  concerning 
matters  in  which  he  had  no  interest  or  concern 
professionally,  or  which  were  made  for  the 

{mrpose  of  Qualifying  himself  as  a  witness,  at 
east  where  they  in  any  way  relate  to  the  in  jury 
or  to  the  patient's  former  condition.  PennsiH- 
rania  Co.  v.  Marien,  123  Ind.  415,       7:  687 

Waiter  of  privileg^e. 

550.  The  privilee^eof  a  plaintiff  against  a  dis- 
closure of  confidential  communications  to  a 
physician  is  not  waived  by  her  own  testimonv 
concerning  her  ailments  and  disabilities,  which  * 
is  alleged  to  be  false  and  which  the  pbvsician's 
testimony  is  needed  to  contradict  MeConnell 
v.  Osage,  80  Iowa.  293,  8:  778 

551.  A  party  cannot  be  asked  as  a  witness 
whether  he  is  willing  to  waive  his  privilege 
as  to  confidential  communications  with  a  phy- 
sician.  fd, 

552.  Whore  a  plaintiff  had  two  physicians 
during  his  illness,  and  calls  one  of  them  as  a 
witness  in  regard  to  the  injuries  which  caused 
his  illness,  he  does  not  waive  his  right  to  ob- 
ject to  the  testimony  of  the  other  physician, 
when  called  by  the  defendant,  on  the  ground 
of  incompetency  by  reason  of  the  communica- 
tions between  the  plaintiff  and  him  being  con- 
fidential, yfeltor  V.  Missouri  R  B.  Co.  105 
Mo.  455,  10:  86 

553.  An  attorney  may  waive  the  privilege  of 
his  client  as  to  information  acquired  by  a  ph}'- 
sician  in  attending  him,  and  may  call  the  phy- 
sician as  a  witness.  Alberti  v.  Neuo  York,  L.  K. 
db  W.  R.  Co.  118  N.  Y.  77,  6:  766 
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Loss  of  priTiles^e. 

554.  A  letter  from  husband  to  wife  is  not  in- 
admissible against  him  in  a  criminal  case,  on 
the  ground  of  privilege,  when  offered  in  evi- 
dence by  the  prosecution,  although  it  may  have 
been  surreptitiously  obtained  from  one  in 
whose  bands  it  waa  privileged.  State  v. 
Mathera,  64  Yt.  101,  15:  268 

c  Party's  Own  Acts  and  Declarations, 

555.  Statements  of  one  party  to  the  other  in 
a  conversation  about  a  claim  of  the  latter 
against  him,  that  the  former  is  a  lawyer  and  can 
carry  on  a  suit  at  one  sixth  the  expense  of  the 
other,  and  that  he  knows  every  juryman  in  the 
county,  and  that  twelve  men  cannot  be  got 
together  that  will  decide  against  him, —may  be 
proved  in  an  action  brought  upon  such  claim, 
as  they  may,  in  the  absence  of  explanation,  tend 
in  some  degree  to  evince  a  consciousness  of  Ha- 
bilitv  UDOB  the  claim.  Brosohart  v.  Tuttle 
dUConn.  1,  11:  83 

556.  The  declarations  of  a  real  party  in  inter- 
est, against  tne  valiaity  of  a  claim,  maae  oetore 
he  became  the  owner  thereof,  are  admissible  as 
tending  to  prove  a  defense  in  a  suit  founded 
upon  such  claim,  and  should  not  be  limited 
merely  to  impeaching  testimony.  Barber  v. 
Bennett,  ($0  Vt.  d02,  1:  284 

557.  Evidence  of  plaintiff's  statemeuts  as  to 
her  health,  made  many  years  before  the  injury 
for  which  suit  was  brought,  is  not  too  remote 
to  be  used  against  her,  where  she  has  herself 
lestiHed  as  to  Her  robust  health  Xor  a  period 
nearly  as  remote.  McConneU  y.  Osc^e^  80 
Iowa,  298,  8:  778 

558.  A  person  who  was  present  when  others 
started  out  upon  a  drive,  during  which  they 
rame  into  collision  with  a  railroad  train  upon 
a  railroad  crossing,  and  were  injured,  msy  be 
permitted  to  testify  as  to  where  they  were  go- 
ing, such  testimony  being  part  of  the  resgest<M, 
Cincinnati,  I,  St.  L.  dtV,  B,  Co,  v.  Hmoard, 
124  Ind.  280,  8:  598 

559.  The  acts  and  declarations  of  parties  to 
an  action  are  not  competent  evidence  In  their 
behalf,  unless  they  constitute  a  part  of  a  trans- 
action which  bars  or  disproves  the  claim  made 
against  them,  or  are  a  part  of  a  material  fact  in 
the  case.    JJawwn  v.  Fogu6y  18  Or.  94, 

6:  176 

560.  Evidence,  in  an  action*  for  malicious 
prosecution,  that  defendant  had  stated  before 
the  complaint  was  mado  thnt  he  hnd  heard 
that  the  person  upon  whose  statements  ne 
acted  in  commencing  the  prosecution  had  been 
in  jail,  may  pwperly  be  allowe<>  to  go  to  the 
jury  as  tending  to  show  how  far  defendant  was 
warranted  in  Mievins^  the  statements,  and  how 
far  he  did  m  fact  believe  them.  Mclntyre  v. 
Lecering,  148  Mass.  646,  8:  617 

561.  Where  a  frrant  of  right  of  wav  is  indefi- 
nite, evidence  of  the  manner  in  which  the  wajr 
had  been  used  ever  since  the  grant  is  admissi- 


ble in  an  action  for  obstructing  the  way,  aa 
showing  the  practical  construction  put  upon  the 
grant  by  the  owners  of  both  the  servient  and 
dominant  estates.  Hamilton  Dennison 
56  Conn.  359,  1:  287 

562.  Neither  the  contents  of  a  telegram  sum- 
moning a  physician  to  attend  an  injured  person, 
nor  statements  made  by  such  person  to  th 
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physician,  are  admisaible  in  evidence  for  the* 
purpose  of  showing  the  cause  of  such  injury, 
in  an  action  against  a  railroad  company  to  re- 
cover damages  for  his  death.    Fordyee  y.  Mo- 
Cants,  51  Ark.  509,  4:  296^ 

563.  Evidence  of  declarations  by  the  donee 
and  her  companion  as  to  the  fact  of  the  gift,, 
made  on  the  day  of  the  donor's  death,  is  ad- 
missible in  support  of  an  alleged  donatio  causa 
mortis,  both  as  part  of  the  resgesUs  and  Uy 
rebut  the  inference  flowing  from  testimony 
that  in  a  conversation  three  days  after  the 
donor's  death  the  donee  made  no  mention  of 
the  gift.  Fage  v.  Lewis,  89  Va.  1,  18:  170 
In  criminal  ease* 

564.  On  a  trial  for  murder,  proof  as  to  the 
demeanor  or  bearing  of  defendant  t>efore  tne^ 
commission  of  the  act  and  on  the  same  day, 
and  proof  of  his  natural  temperament  or  dis> 
position  before  and  at  the  time  of  the  act,  are 
irrelevant  and  inadmissible.  Oarlitu  y.  8ta;t^- 
71  Md.  293.  4:  601 

565.  Statements  made  by  a  witness  to  one 
charged  with  crime,  which  he  replies  to,  are 
admissible  in  evidence  with  the  reply.  Watt 
V.  People,  126  111.  9,  1:  408 

566.  Proof,  on  a  trial  for  burglary,  that  on. 
arresting  defendant  tne  witness  told  him  that 
he  would  let  him  go  if  upon  his  making  tracks 
on  the  carpet  the  tracks  did  not  correspond 
with  those  made  at  the  place  of  the  burglary, 
and  that  defendant  declined  such  offer,  Is  in- 
admissible under  the  constitutional  provision 
that  one  accused  of  crime  shall  not  be  compelled 
to  give  evidence  against  himself.  Cooper  y. 
State,  m  Ala.  610,  4:  766 
As  to  motives  and  purposes. 

567.  Evidence  of  plaintiff's  statements  that 
he  is  goine  to  make  as  dirty  a  case  as  he  can 
for  defendant  is  admissible  in  an  action  for 
damages  for  inducing  plaintiff's  wife  to  leave 
him,  as  tending  to  show  plaintiff's  bias  and  dis- 
credit his  testimony.  Tasker  y.  Stanley  OUa^a, ) 
158  Mass.  148,  10:  468 

568.  The  declarations  as  to  his  motiyes  or 
purposes,  ot  a  npanan  owner,  are  receivaoie  to 
show  malice  in  filling  the  stream  with  debria- 
and  diverting  the  water  from  the  owner  below. 
Fnlmery.  \MUiams,  122  Pa.  191,        1:  608 


d.  Acte  and  Dcclnrntions  of  Third  Persons 

OeneraUy, 


569.  Evidence  of  a  conversntion  between  a 
;  witness  and  a  third  person  is  not  admissible 
against  a  party  who  was  not  present  at  the  time, 
or  in  anv  WHy  connected  with  it.    Peovie  v. 
JWe«.  87  Cal.  848,  11:75 

570.  Proof  of  the  declarations  of  a  cab  driver 
that  he  called,  '*  There  he  goes, "  as  an  officer 
went  to  arrest  a  person,  is  inadmissible. 
Evers  r,  StaUy  81  Tex.  Crim.  Rep.  818, 

18:  421 

571.  In  case  of  a  conflict  of  testimony  as  to 
the  dragging  of  the  plaintiff  in  an  action  for 
false  imprisonment,  by  defendants  who  ar- 
rested her.  her  testimony  as  to  what  a  by- 
stander said  about  there  being  men  enough  to 
carry  her  is  inadmissible.  Marks  v.  SuUiran, 
(Utah)  20:  69^ 

572.  Testimony  that  the  uncle  of  a  boy  with 
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whom  he  Mytd  said  he  had  often  wanied  him 
to  quit  play  ins  on  railway  tracks  is  inadmis- 
sible in  an  action  by  the  boy  for  i)er80nal  in- 
juries al  a  railway  crossing,  in  which  the 
question  of  his  contributory  negligence  is 
involved.  Kentucky  C.  R.  Co,  v.  Smith,  98 
Ky.  — ,  18:  68 

^78.  In  an  action  for  damages  for  the  negli- 
gent destruction  of  property  by  fire,  testimon  j 
of  statements  of  a  stranger  as  to  his  under- 
standing of  the  origiB  of  the  fire  is  inadmissi- 
ble. JaeksonviUe,  T,  A  K.  W,  R.  Co,  ▼.  Peninr 
ifular  Land,  T.  &  Idfg.  Go.  27  Fla.  1,  157. 

17:  S8,66 

574.  Evidence  of  statements  allogcd  to  have 
been  made  by  a  man  and  his  relatives  after  tho 
time  of  his  slleged  marriage,  to  the  effect  that 
it  did  not  take  place,  which  were  not  made  in 
the  presence  of  one  claiming  to  be  his  widow, 
b  not  admissible  in  opposition  to  her  claim. 
MtM  V.  ThomptoTi,  88  Wis.  261,        17:  847 

575.  Evidence  of  statements  by  a  lawyer 
who  went  to  the  bedside  of  a  dying  man  with 
an  offer  to  prepare  his  will,  that  the  man  made 
an  appointment  to  meet  the  lawyer  at  a  future 
time  for  the  purpose  of  having  bis  will  drawn, 
before  which  time  he  died,  is  not  admissible 
to  defeat  an  .allep;ed  donatio  causa  mortis, 
where  the  lawyer  is  employed  in  the  case  and 
refuses  to  testify  as  to  what  took  place  at  the 
interview  between  himself  and  decedent. 
Page  v.  Lewin,  89  Va.  1,  18:  170 

576.  Declarations  of  voters,  made  before  or 
after  election,  and  not  as  part  of  the  ret  gestm, 
are  not  admissible  in  an  election  cont^t  to 
show  their  disqualification.  Bucks  v.  Re^frow 
54  Ark.  409.  12:868 

577.  The  testimony  of  statements  tending  to 
show  the  guilt  of  accused,  made  by  witnesses 
to  the  iustice  who  issued  the  warrant  in  a 
criminal  case,  in  the  absence  of  the  one  mak- 
ing the  complaint,  is  not  admissible  in  favor 
of  the  latter  in  a  subsequent  suit  brought 
against  him  for  malicious  prosecution  by  the 
person  arrested.  Mclntire  v.  L&cering,  148 
Mass.  546,  8:  617 

578.  In  an  action  for  an  in  j  ury  resulting  from 
negligence,  teetimonv  of  a  physician  as  to  tne 
nature  and  extent  of  the  injury,  as  related  to 
him  by  the  surgeon  who  treated  the  plaintiff, 
while  treating  her,  but  in  her  absence,  is  inad- 
missible.   Goshen  v.  England^  liv  Ind.  808, 

6:  868 

579.  Declarations  of  workmen  to  the  super- 
mtendent  on  quitting  employment,  that  a  cer- 
tain physician  had  told  them  the  silk  on  which 
they  were  workine  contained  arsenic  enough 
to  TDLbka  their  work:  dangerous,  are  not  admis- 
sible in  evidence  against  the  physician  in  an  ac- 
tion against  him  by  the  employer  for  slander. 
Etmer  v.  Fessenden,  151  Mass.  859,      6:  784 

580.  A  messenger  may  testify  that,  when  seek- 
ing to  deliver  a  message  to  a  physician,  he  was 
told  at  the  drug  store  where  the  physician  kept 
his  office,  that  he  was  gone  to  the  country. 
Western  U,  Teleg,  Co,  v.  Cfc»<?pdr,  71  Tex.  607. 

1:  788 

Res  gemim. 

581 .  Statements  of  advertisers  in  a  newspaper 
•t  the  tfame  of  withdrawing  their  patronage, 
that  it  was  because  they  had  been  v&ited  by  a 
committee  of  a  tvpographical  union  and  were 
threatened  with  loss  of  ousiness,  are  admissible 
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as  part  of  the  res  gesta  in  an  action  to  enjoin  e 
boycott,  Ctisey  v.  Cincinnati  Typographicfit 
Union  No.  S  (C.  C.  S.  D.  Ohio)  45  >'ed.  Rep. 
185,  18:  198 

582.  Evidence  of  the  conduct  of  passengers- 
who  remained  in  the  car  is  admissible  as  par 
of  the  res  gesiai,  and  to  show  what  they,  being 
in  the  same  dangerous  situation,  deemed  pru- 
dent conduct,  in  an  action  to  recover  from  a 
railroad  company  for  injuries  received  by  the 
derailment  of  a  train,  while  plaintiff  was  on 
the  platform  of  the  car  in  an  attempt  to  escape 
from  the  anticipated  danger.  Jiitclidl  v. 
Southern  P,  R,  Go.  87  Cal.  63,  11:  180 

583.  Evidence  of  the  acts  of  other  passengers 
and  of  the  outcries  made  by  them  and  by  by- 
standers at  the  time  when  a  passenger  jumped 
from  a  street  car  and  was  injured  is  admissible 
in  an  action  for  the  damages  thereby  sustained, 
as  descriptive  of  the  occurrence  and  as  part  of 
tbe  res  gestce,  and  also  to  show  reasonable  ap- 
prehension of  danger.  E^leiber  r.  Peoples  R. 
Go.  107  Mo.  240.  14:  618 

584.  The  evidence  of  the  resgesta  of  a  rail- 
way collision  in  which  a  brakeman  is  injured 
includes  statements  made  to  him  a  minute  or 
two  after  the  collision  while  holding  his  in- 
jured foot  and  moaning  with  pain,  af In*  a  vain 
attempt  to  walk,  by  an  engineer  who  has 
walked  about  a  car's  length  after  stopping  his 
engine,  which  was  involved  in  the  collision. 
Ohio  dk  M.  R.  Go.  v.  Stein,  138  Ind.  248, 

19:  738 

585.  A  declaration  of  a  passenger  to  the  con- 
ductor, made  before  the  train  was  deiaiiea,  in- 
dicating the  passenger's  opinion  that  the  engi- 
neer was  going  at  more  than  the  usual  rate  of 
speed,  is  inadmissible  in  an  action  for  injury  to 
another  passenger.  Alabama  0.  8.  R,  Co,  v. 
mu,  \iO  Ala.  71,  9:  442 

e.  Acts  and  Decla/rations  cf  Agent  or  Repre- 
sentative. 

See  also  supra,  583. 

586.  An  agency  cannot  be  established  by 
declarations  of  the  alleged  agent  alone,  so  as 
to  make  his  acts  and  declarations  admissible 
against  his  principal.  Omaha  <fi  O.  Smelting 
di  R.  Go,  V.  2'abor,  18  Colo.  41,  6:  886 ;  Pep- 
per ▼.  Gairnsy  138  Pa.  114,  7:  76a 
Res  ^eatsD*  ^ 

687.  A  railrcXm  engineer's  statement  to  a  per- 
son injured  in  a  collision,  that  "if  that  man 
last  night  would  have  fixed  that  cylinder  cock  « 
as  I  told  him,  you  would  never  have  beea 
hurt," — is  incompetent  because  it  relates  to  s 
X)ast  occurrence  and  is  also  a  statement  of  the 
engineer's  opinion.  Ohio  xt  Ji,  R.  Go,  v. 
Stein,  133  Ind.  243,  19:  788 

588.  Declarations  of  a  brakeman  within  two 
minutes  after  he  was  thrown  under  a  car  while 
attempting  to  uncouple  it,  made  while  remain- 
ing in  presence  of  the  train  and  of  the  alleged 
detective  machinery,  which  he  declared  was  in- 
strumental in  producing  his  hurt,which  caused 
his  death  in  about  six  hours  afterwards  and  be- 
fore he  had  been  removed  from  the  spot,— aro 
admissible  as  part  of  the  res  gestes.  Louisville, 
y,  A.  <fc  C.  R.  Co,  V.  Buck,  116  Ind.  566, 

8:  680 

589.  Statements  an  hour  or  two  after  col- 
lision, by  railroad  men  and  others,  as  to  the 
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•cause  of  the  accident,  are  not  admissible  as 
part  of  the  r«  gesta,  MiswuH  P.  B.  Oo.  v. 
Joey,  71  Tex.  409,  1:  600 

Q90.  Where  two  a]|^ents  of  a  railroad  company 
were  engaged  in  the  common  purpose  of  so- 
liciting freeholders  to  sign  a  petition  for  an 
election  to  vote  bonds,  and  one  made  pledges 
and  promises  and  held  out  certain  inducements 
to  said  freeholders,  who  shortly  afterwards 
signed  a  petition  presented  by  the  other,  such 
pledges,  promises,  and  Inducements  were  a  part 
■of  the  res  gesta.  Wullenwaber  v,  Dunigan,  80 
Neb.  877,  18:811 

591.  A  ticket  inspector's  declaration,  as  his 
only  reason  for  rejecting  a  ticket  which  he  has 
demanded  for  inspection,  that  the  holder  can- 
not ride  upon  it  because  he  is  not  the  original 

gurchaser,  is  admissible — at  least  where  there 
\  some  evidence  to  show  that  the  railroad 
company  has  recognized  the  issuance  of  such 
tickets  as  valid— for  the  purpose  of  raising 
an  implication  that  the  ticket  was  authorized 
originally  and  genuine.  Nichols  v.  Southern 
P.  Co.  23  Or.  128,  18:  6S 

592.  Where  the  applicant  stated  that  no  ap- 
plication by  mm  tor  msnranoe  was  ever  re- 
jected, and  it  is  shown  that  his  application  for 
membership  in  a  mutual  benefit  society  was  re- 
jected, plaintiif  may  show  that  the  company's 
agent  informed  the  insured  that  such  societies 
were  not  regarded  as  life  insurance  companies, 
■and  need  not  be  considered  as  such  by  him. 
JSquitaJbU  L,  Assur,  8ae.  v.  HazUswood,  76  Tex. 
338,  7:  817 

593.  Where  corporate  agents  are  entinisted 
with  the  transaction  of  business  requiring  con- 
tinuous negotiations  the  authority  of  the  agent 
to  bind  the  principal  by  his  statements  does  not 
terminate  until  the  negotiations  are  at  an  end. 
But  narrations  of  an  agent  of  past  transactions 
are  not  evidence.  Clewland,  O.  C.  db  L  B.  Co, 
V.  Closser,  3  Inters.  Com.  Rep.  887,  126  Ind. 
348,  9:  764 

594.  In  an  action  on  a  fire  insurance  policy 
^here  the  defendant  claims  a  cnange  of  ^title 
in  breach  of  the  contract,  evidence  of  a  con- 
versation with  a  soliciting  agent  of  defendant 
company,  who  had  no  authority  to  waive  a 
condition  in  the  policy,  is  inadmissible,  as  no- 
tice to  such  agent  could  not  be  notice  to  the 
comoanv.  Russell  v.  Cedar  Bmnds  Ins.  Co. 
78  Iowa.  216.  ^  4:  688 

595.  An  objection  to  evidOTce  as  to  delara- 
tlons  made  by  an  agent  of  a  telegraph  com- 
pany, on  the  ground  that  **no  other  person 
can  bind  the  company  except  the  one  with 
whom  the  business  is  transacted  at  the  time," 
is  properly  overruled,  because  tlie  declaration 
of  a  general  agent  would  bind  it,  whether 
made  at  the  time  the  contract  was  entered 
into  or  not.  Western  U.  Teleg,  Co,  v.  Yopsl, 
118  Ind.  248,  8:884 

596.  Evidence  of  a  conversation  with  the 
foreman  in  charge  of  a  derrick  in  which  he 
told  how  an  accident  happened  to  one — a  fel- 
low servant — by  the  breaking  of  a  rope,  is  in- 
admissible .  McKinnon  v.  iV  or  cross,  1 48  Mass . 
658,  8:  880 
Of  corporate  officer. 

697.  Where  a  corporation  invests  an  agent 
with  general  authority  to  adjust  claims  against 
it,  the  declarations  of  that  a^ent,  made  while 
«ndeavonng  to  secure  an  adjustment  of  the 
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claim,  are  competent  evidence  against  his  prin- 
cipal. Adams  Exp,  Co.  v.  Harris,  120  Ind. 
^8.  7:  814 

598.  Declarations  of  a  director  to  a   con- 
tractor, that  the  corporation  would  pay  him 
for  extra  work,  and  that  he  would  send  word 
as  to  the  decision  of  the  board  of  directors  on 
that  matter,  and  the  declarations  of  the  agreed 
messenger  to  the  contractor  as  to  such  de- 
cision, — are  admissible  agaiDst  the  corporation 
in  an  action  for  such  extra  work.     Tryon  v. 
WhiU  A  C.  Co.  62  Conn.  161,  80:  891 

699.  Statements  as  to  boundaries  made  by 
an  oflicer  of  a  corporation  while  negottatmg  a 
sale  or  lease  of  real  estate  which  he  had  au- 
thority to  sell  or  lease,  may  be  proved,  after 
bis  death,  against  the  corporation  or  its  subse- 
quent grantees.  Holmes  v.  Turners  Falli  Lum- 
ber Co.  150  Mass.  585,  6:  888 

600.  Delarations  of  the  treasurer  of  a  cor- 
poration, who  had  no  authority  to  bind  it  by 
his  statements,  may  be  admissible  if  made  ia 
the  course  of  negotiations  for  the  corporation 
by  himself  and  the  president,  and  in  the  pres- 
ence of  the  latter,  who  did  not  dissent  there- 
from, where  the  declarations  of  the  president 
would  be  competent  evidence.  JtL 

601.  In  an  action  against  a  railroad  re  lief  asso- 
ciation lor  benents  as  a  member,  declarations  or 
the  paymaster  of  the  railroad  company,  which 
is  another  and  distinct  corporation,  to  the  eflfect 
that  dues  to  the  relief  association  were  deducted 
from  plaintiff's  pay  for  a  certain  month  on  mak- 
ing such  payment,  are  inadmissible,  although 
the  by-laws  of  the  relief  association  provide  that 
contributions  due  by  the  members  shall  be  de- 
duct^ from  the  monthly  wages  due  them  by 
either  company;  especially  where  it  appears 
that  the  paymaster  had  nothing  to  do  with  the 
deductions  for  dues,  and  that  the  money  there- 
for did  not  pass  through  his  hands,  and  he  had 
nothing  to  do  with  any  data  from  which  the 
pay  roll  was  made  up.  Baltimore  A  0.  Em- 
ployes Belirf  Asso.  V.  Post,  122  Pa.  579,  8:  44 
Of  messenger. 

602.  The  report  of  a  messenger  by  one  agreed 
upon  to  bear  it  is  as  competent  in  evidence  as 
the  direct  statements  of  the  person  who  sent 
the  message  would  be.  Tryon  v.  White  eft  C. 
a?.  62 Conn.  161.  80:  891 

f .  Acts  or  Declarations  of  Testator  or  Fbrmer 
Owner  of  Property. 

603.  The  declarations  of  a  testator  are  com- 
petent to  show  the  condition  of  his  mind,  but 
not  to  prove  undue  influence  against  either 
persons  or  spirits.  Middlediich  v.  Williams 
(N,  J.  Prerog.  Ct.)45  N.  J.  Eq.  (18  Stew.)  726. 

4:  788 

604.  Testimony  that  testator,  who  gave  proj)- 
erty  by  will  to  a  woman  for  her  life,  and  then 
to  her  heirs,  did  not  wish  the  husband  to  re- 
ceive any  of  the  property,  is  incompetent. 
Lincoln  v.  Perry,  149  Mass.  ^66,         «s.  »16 

605.  One  who  has  taken  a  policy  of  Me  insur- 
ance from  hisTlebtoras  collateral  security  fo* 
his  debt  cannot,  although  the  absolute  owner 
of  the  policy,  object  to  the  introduction  Ijy  the 
company,  in  an  action  upon  the  policy,  of  evi- 
dence as  to  acts  and  declarations  of  the  insured 
before  the  transfer  of  the  policy,  which  tend 
to  show  a  deliberate  purpose  on  the  part  of  tht 
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insand  to  heavily  insure  his  life,  and  then  com- . 
<]nit  suicide  with  the  intent  of  defrauding  the 
oompanies,    it   being  part   of  the  r«$  fjeiUg, 
Smith  V.  National  Ben.  8oc  128  N.  Y.  85. 

9:  616 

606.  No  letter  written  by  a  grantor  of  prop- 
erty after  he  has  made  an  absolute  conyeyance 
of  it  to  a  third  party  is  admissible  in  evidence 
for  the  purpose  of  proving  the  existence  of  a 
trust  in  such  property  in  favor  of  hiroBelf. 
Broek  v.  Brock,  90  Ala.  86,  9:  287 

607.  Declarations  of  the  husband  are  inad- 
missible, in  an  action  by  a  widow  for  dower, 
to  contradict  the  fact  of  his  interest  in  the  lands 
in  question,  when  made  after  all  his  interest 
therein  had  ceased.  Dafds  v.  Oreen,  102  Mo. 
170,  11:  90 

606.  Unsworn  admissions  or  declarations 
made  by  an  insofvent,  after  a  controversy  has 
arisen  between  his  attaching  creditors  and  pe- 
titioners in  insolvency  proceedings  upon  his 
estate,  are  not  admissible  in  a  suit  between 
such  parties,  for  the  purpose  of  determining 
the  questioD  of  his  residence.  Ajfer  v.  Weeki 
65  N.  H.  248.  6:  716 

609.  A  declaration  made  by  a  stranger  to 
the  controversy,  w^ho  has  since  died,  against 
his  pecuniary  interest,  is  admissible  to  show 
the  existence  of  a  relevant  fact.  Bartlett  v. 
Patton,  33  W.  Va.  71 ,  6:  628 

610.  Declarations  as  to  the  ownership  of 
property,  made  by  a  person  in  possession  there- 
of, are  admissible  in  evidence  upon  an  issue  as 
to  such  ownership,  as  part  of  the  re»  gestm. 
I^icman  v.  S/ieets,  124  Ind.  416,  7:  784 
As  to  fraud. 

611.  Declarations  of  a  grantor  who  has  re- 
tained possession  of  the  land  conveyed  after 
the  execution  of  the  conveyance,  made  during 
his  possession  and  explanatory  thereof,  to  the 
effect  that  he  held  for  another,  are  admissible 
on  an  issue  as  to  whether  or  not  such  convev- 
ance  was  fraudulent.  Mobile  8av.  Bank  v.Me- 
Donnelly  89  Ala.  434,  9:  646 

612.  Where  the  dehtora  have  deeded  their 
property,  but  have  kept  the  deed  from  record 
and  have  continued  in  poAsession,  their  decla- 
rations, while  so  in  possession,  that  they  owned 
the  property,  are  admissible  upon  the  question 
of  fraudulent  intent,  in  an  action  by  creditois 
to  set  aside  tiie  deed  for  fraud,  lios  v.  Wil" 
kinson,  110  N.  Y.  195,  1:  860 

613.  In  an  action  to  set  aside  a  conveyance  of 
personal  property  to  a  creditor  as  fraudulent, 
statements  made  by  the  debtor  subsequent  to 
his  conveyance,  in  derogation  of  the  bona  fides 
thereof,  are  admissible  to  show  fraud  on  his 
part,  bat  are  not  admissible  to  show  fraud  on 
the  part  of  the  grants.  Sloan  v.  Coburn 
26  Neb.  607,  4:  470 

g.  Acts  and  Declarationn  of  Partner  or  Co- 

con»ptra(or, 

614.  Declarations  of  a  partner  in  the  course 
of  a  transaction  on  which  an  alleged  liability 
of  the  firm  is  based  may  be  proved  against 
the  other  partner.  Hirtis  v.  Lfurrej/j  122  Infl. 
^j,  7:  90 

615.  The  fact  of   partnership    cannot    be 
proved  in  an  action  seeking  to  hold  one  per- 
son liable  for  goods  sold  to  auotUor  on  the 
jTOund  that  they  were  for  the  use  of  a  part- 
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nership  of  which  defendant  was  a  member,  by 
evidence  of  declarations  made  by  the  one  to 
whom  the  goods  were  sold  when  defendant 
was  absent  VanderhurH  v.  Be  Witt,  95  Cal. 
67,  80:  696 

616.  On  the  question  whether  defendants 
were  liable  as  a  partnership  or  not,  where  their 
firm  never  had  any  corporate  existence  even  as 
a  <fo/acio  corporation,  evidence  of  the  plaintiff 
that  he  did  not  deal  with  them  as  a  corpora- 
tion, but  was  informed  by  one  member  that 
they  were  a  partnership,  is  admlHsiblc.  Eaton 
V.  WaUcer,  76  Mich.  579,  6:  102 

617.  Evidence  showing  the  existence  of  a 
confession  of  judgment,  with  an  agreement  to 
keep  it  from  the  public,  is  sufficient  to  estab- 
lish a  confederation  between  the  judgment 
debtor  and  creditor  to  the  prejudice  of  the 
other  creditors,  which  will  admit  the  acts  and 
declarations  of  one  against  the  other.  SUtei'- 
ton  First  Nat.  Bank  v.    Walton,  18  Colo.  265, 

6s  766 
Participant  in  crime. 

618.  Letters  written  by  one  of  the  principals 
to  a  prize  fight  while  in  training  for  it,  de- 
scribing what  the  fight  is  to  be,  stating  when 
and  where  it  is  to  occur,  and  requestmg  the 
presence  of  his  friends  and  others  thereat,  are 
m  furtherance  of  the  unlawful  enterprise,  and 
admissible  in  evidence  against  the  other.  8e- 
ville  V.  StaU,  49  Ohid  St.  117,  16:  616 

619.  Declarations  of  either  party  to  an  agree- 
ment to  engage  in  a  prize  fight,  with  reference 
to  the  common  object  or  in  furtherance  of  the 
criminal  design,  while  engaged  in  its  prosecu- 
tion, are  competent  evidence  against  the  other, 
though  the  agreement  was  made  by  or  through 
backers  or  other  representatives  of  the  prin- 
cipals, and  the  latter  were  unknown  to  each 
other.  Id. 
Co-conspirators. 

620.  Declarations  of  a  co-conspirator,  made 
during  the  pendency  of  the  illegal  enterprise, 
are  not  only  evidence  against  himself,  but  are 
evidence  against  his  associates  in  the  crime. 
United  States  v.  Lancaster  (C.  C.  S.  D.  Ga.) 
44  Fed.  Rep.  896.  10:  888 

621.  Where  several  persons  are  proved  to  have  , 
combined  together  for  the  same  illegal  purpose, 
any  act  done  by  one  of  the  parties  in  pursuance 
of  the  original  concerted  plan  and  with  refer- 
ence to  the  common  object  is,  in  contemplation 
of  law,  the  act  of  the  whole  party;  and  the 
proof  of  such  act  will  be  evidence  against  any 
of  the  others  who  engage  in  the  same  conspir- 
acy. Id. 

622.  On  a  trial  of  a  conspirator  for  the  com- 
mon oliense,  wmcn  was  oriDerv,  a  co-conspira- 
tor  who  had  testified  concerning  the  bribery, 
before  an  examining  committee,  two  years  after 
it  was  accomplish^,  cannot  testify  that,  just 
before  his  examination  by  the  committee,  he 
had  an  understanding  with  another  co-couspira- 
tor,  to  which  the  deiendant  was  not  a  party, 
as  to  how  he  should  testify.  People  v.  i/c- 
Quadfi,  110  N.  Y.  284,  1:  «73 

623.  Where  the  defense  to  an  action  upon  a 
life  Insurance  policy  is  placed  upon  the  ground 
that  the  policy  is  void  because  obtained  by  the 
insured  in  pursuance  of  a  deliberate  scheme  to 
heavilv  insure  his  life  and  then  commit  suicide, 
and  thus  defraud  the  insurance  companies, 
testimony  is  admissible  to  show  that  shortly 
before  deceased  began  to  insure  bis  life  witness 
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at  his  request  attempted  to  raise  money  for 
bim,  and  upon  informing  deceased  of  his  in- 
ability to  do  80,  deceased  replied  that  he  must 
have  money  and  would  commit  suicide  if  he 
could  not  raise  it  Evidence  is  also  admissible 
to  show  (hat  deceased  made  inquiries  as  to  the 
easiest  mode  of  producin/c  death.  Bmtth  ▼. 
National  Ben,  8o6.  128  N.  Y.  85,         9:  616 

h.  Gomplaints  of  Ir^uries  and  Suffering, 

624.  A  physician's  statement  as  to  what  a  per- 
son told  him  about  her  exposure,  as  the  l^is 
•f  his  opinion  as  to  the  cause  of  her  sickness,  is 
not  inadmissible  on  the  part  of  the  plaintiff  in 
an  action  for  damages  sustained  from  the  ex- 
posure. '  Pullman  Palaee-Gar  €h,  v.  Smith 
79  Tex.  468,  8:216 

625.  Testimony  as  to  statements  made  by 
the  injured  persons  to  his  attending  physician, 
of  how  the  accident  happened,  is  not  admis- 
sible in  a  suit  to  recover  for  alleged  negligent 
injuries.    Jones  y.  Portland,  88  Mich.  508, 

16:  437 

626.  Testimony  as  to  exclamations  of  pain, 
made  by  the  injured  person  during  the  exam- 
ination, cannot  be  given  by  a  physician  who 
has  been  employed  to  examine  a  person  who 
contemplates  suing  for  injuries  received 
through  another's  negligence,  for  the  express 
purpose  of  making  him  a  witness  in  such  suit. 

Id, 

627.  Testimony  that,  a  short  time  after  the 
alleged  infliction  of  a  personal  injury,  witness 
assist^  the  injured  person  to  remove  his  coat, 
and  that  he  complained  of  bein^  hurt  in  the 
shoulder,  is  admissible  in  an  action  to  recover 
for  the  injury,  not  as  part  of  the  res  gesta,  but 
as  tending  to  show  present  pain  and  injury.. 
St,  Louis  db  S.  F,R  Co,  v.  Murray,  65  Ark. 
248,  16:  787 

628.  In  an  action  for  personal  injuries  the 
plaintiff's  wife  may  testify  to  exclamations  of 
pain  msde  by  plaintiff  on  waking  up  during 
the  night.  BenneU  v.  NortJiem  P.  R.  Co,  (N. 
D.)2N.  D.  112,  13:  466 

1.  ThreaU, 

629.  Threats  of  mob  violence,  made  both  be- 
fore and  after,  but  on  the  same  dajr  of,  the 
entering  of  a  plea  of  guilty,  are  admissible  to 
show  a  real  danger  of  such  violence,  in  a  pro- 
ceeding for  relief  from  the  plea  and  sentence 
thereon,  although  not  all  of  the  threats  were 
communicated  to  the  accused  before  the  plea 
was  entered.    &aU  v.  Cdllhoun,  60  Kan.  623, 

18:  838 

630.  Threats  of  violence  by  the  deceased 
against  the  accused,  thoufl:h  not  communicated 
to  the  latter,  are  admissible  as  evidence  where 
there  is  any  doubt  as  to  who  began  the  en- 
counter; but  if  all  the  evidence  is  to  the 
effect  that  the  defendant  was  the  aggressor, 
they  are  not  admissible.  Wilson  v.  State  (Fla. ) 
SOFla.  284,  17:664 

631  .A  threat  of  defendant  to  get '  'even"  with 
a  person  whom  he  supposes  to  be  the  author 
of  a  libelous  article,  but  whom  he  afterwards 
found  out  was  not,  cannot  be  proved  against 
him  on  a  trial  for  killing  another  person,  his 
ill  feeling  towards  whom  grew  out  of  the 

See  Index  to  Ncrtee  Preoediiifl^. 


same  publication.      People  v.  PoMt^  87  Cal. 
348,  11:  76- 

632.  In  a  prosecution  for  assault,  where  it  la 
shown  that  the  Injuries  received  br  the  prose- 
cutor from  the  defendants  were  the  result  of 
an  assault  by  him  on  tiiem,  arising  out  of  a 
difficulty  by  him  with  their  father,  it  is  error 
to  allow  the  prosecution  to  prove  that,  some 
three  years  before,  the  father  used  threatening 
language  to  the  prosecutor.  People  v.  PeaA 
76  Alich.  207,  4:  709 

j.  Telephone  Oonversations. 

688.  A  telephone  conversation  between  par- 
ties to  a  suit  may  be  admissible  in  evidence, 
although,  owing  to  the  conditions  of  the  at^ 
mosphere,  the  parties  were  unable  to  commu- 
nicate directly  with  each  other  but  did  so- 
through  the  medium  of  an  operator  at  an  in- 
termediate station  who  received  the  communl'- 
cation  from  each  of  them  and  transmitted  it  t» 
the  otlier.  Oskamp  v.  Gadsden,  85  Neb.  70, 

17:  440 

684.  A  conversation  by  telephone  between 
a  witness  ana  another  person  In  tne  pnvate 
office  of  a  party  is  not  inadmissible  because  the 
witness  does  not  identify  the  voice  of  the  other 
person  as  that  of  the  party  or  his  clerk.  Wolfs 
V.  Missouri  P.  R.  Go.  97  Mo.  473,        8:  639 

k.  ConwrsaAion  through  Interpreter, 

685.  The  fact  that  a  conversation  was  had 
through  an  interpreter  does  not  make  it  hn- 
competent  to  prove  what  was  said,  by  either 
party  or  a  third  party  who  heard  the  conver- 
sation, but  affects  merely  the  weight  of  the 
testimony.     Com,  v.  Vose,  157  Mass.  898, 

17:  818 


XI.  Rblbvancy  akd  Matbrialitt. 

a.  In  General;  Proof  of  Negatives;   Matters 

Pending  Suit. 

636.  Testimony  is  competent  if  there  is  some 
evidence  of  facts,  direct  or  circumstantial, 
tending  to  make  it  so.  Cleveland,  C.  C.  db  L 
H.  Go,  V.  Closser,  126  Ind.  848,  8  Inters.  Com. 
Rep.  387,  9:  764 

637.  There  is  no  error  in  excluding  testi- 
mony which  is  either  wholly  irrelevant  or 
which  is  in  direct  contradiction  of  the  provi- 
sions of  a  contract  contained  in  an  insurance 
policv.  Robinson  ▼.  German  Ins.  Co.  51  Ark. 
441,  •  4:  261 

688.  In  order  to  render  proof  of  the  dissolu- 
tion of  a  partnership  admissible  in  favor  of  a 
defendant  charged  as  a  partner,  it  must  tend 
to  show  an  actual  dissolution  of  the  partner- 
ship relation.    Dawson  v.   Pogue,  18  Or.  94, 

6:  176 

639.  The  introduction  of  irrelevant  evidence 
upon  one  side  without  objection  does  not  jus- 
tify the  introduction  of  irrelevant  evidence 
upon  the  other  side.  San  Diego  Land  A  T, 
Co.  V.  Neale,  78  Cal.  68,  3:  83;  Same  v. 
^f72^,88Cal.  50,  11:  604 
As  aninst  coparty. 

640.  In  a  joint  action  against  two  for  the 
commission  of  a  tort,  evidence  is  admissible 
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If  competent  as  against  either  party.  If  in- 
-competent  as  against  the  other,  its  nse  and 
application  must  be  limited  bv  proper  instruc- 
tions. GonwlidaUd  lee  Mack  Oo»  ▼.  Keifer, 
184  111.  481,  10:  690 

641 .  In  an  action  against  a  husband  and  wife 
to  Tacatea  aeea  running  to  ner,  procured  by 
him  in  bis  own  interest  only,  she  being  merely 
a  nominal  party,  with  only  such  rights  as  he 
had,  and  being  identified  with  him  in  interest, 
.any  evidence  oompetetent  against  him  is  com- 
petent against  her.  JkMou  v.  Ballou^  110  N. 
Y.  894,  1:  468 

Proof  of  nes^tlTe* 
See  also  irtfra,  748. 

842.  Evidence  that  a  railroad  company  made 
no  attempt  dunng  tne  winter  ana  alter  an  ac- 
cident to  remove  snow  from  cattle  guards  is 
admissible  as  tending  to  show  a  failure  to  exer- 
cise any  diligence  or  degree  of  care  in  respect 
to  such  cattle  guards.  Orahlman  v.  Ohicaao, 
Si.  P.  db  K.  a  B,  Co.  78  Iowa.  564.     5:  818 

648.  Where  a  railroad  company,  for  the  pur- 
pose of  showing  that  a  train  sounded  a  whistle 
when  it  approached  a  road  crossing  at  which 
an  accident  occurred,  gives  evidence  that  there 
were  other  crossings  in  the  vicinity  at  which 
the  whistle  was  also  sounded,  witnesses  living 
near  such  other  crossings  may  he  permitted  to 
testify  that  no  whistle  was  sounded  near  them. 
Oineinnaii,  I.  St.  L.  dt  C.  E.  Co.  v.  Howard 
124  Ind.  280,  8:  698 

Matters  pending  suit* 

644.  Derendant's  declarations  made  after 

the  commencement  of  a  suit  against  him  for 

slander  may  be  admitted  in  evidence  upon 

•the  question  of  malice.     Moraese  v.  Brochu, 

151  Mass.  667,  8:  5«4 

b.  Custom  or  Habit 


645.  Evidence  of  the  habit  of  insurance  agents 
In  respect  to  i)erforming  the  details  of  the  busi- 
ness, and  of  the  employment  of  clerks  and  of 
their  duties,  is  admissible  on  the  question  of 
the  power  of  a  clerk  of  such  agents  to  bind  the 
insurance  company.  Arfy.  8ta/r  F.  Ine.  Go. 
125  N.  Y.  57,  10:  609 

646.  Evidence  of  a  custom  requiring  the 
owner  of  stock  to  hold  railroads  harmless 
against  ordinary  delays  in  taking  up  freight  is 
inadmissible  because,  if  the  law  held  the  rail- 
road harmless,  the  custom  was  not  necessary: 
if  the  law  held  it  liable,  the  custom  could  not 
repeal  or  suspend  the  law.  Miuouri  Pae.  R. 
Co.  ▼.  Fagan,  72  Tex.  127,  «s  75 

647 .  A  witness  cannot  state  what  the  custom 
01  a  railroad  is  in  delivering  stock  at  destina- 
tion, where  it  is  not  shown  that  the  custom  is 
uniform,  reasonable,  and  notorious,  and  he 
does  not  testify  to  the  facU  constituting  the 
custonL  Id,. 

648.  The  custom  of  a  railroad  company  in  re- 
spect to  keeping  farm  crossings  in  repair  may 
be  shown,  in  connection  with  the  work  done 
at  a  particular  crossing  which  it  claims  had 
been  abandoned,  as  tending  to  show  whether 
or  not  it  recognized  such  crossing  as  still  in 
existence,  where  that  question  is  material. 
Siewa/rtY.  Cineinnati,  W.  <fe  M.  E.  Co.  89 
Mich.  315,  l*?:  ^89 

649.  Evidence  that  it  was  not  the  habit  of 
See  Index  to  Notes  Precedinif. 


the  deceased  to  go  armed  is  not  admissible  on 
a  trial  for  homicide  because  of  proof  that  de- 
fendant believed  him  to  have  been  armed  at 
the  time  he  shot  him,  where  there  was  no  evi- 
dence of  the  bad  character  of  the  deceased  to 
be  rebutted,  but  merely  testimony  that  de- 
ceased had  said  he  had  had  quarrels  with  sev- 
eral persons  named.  Peojfie  v.  PoweU,  87Cal. 
348,  11:  76 

650.  In  an  action  for  the  death  of  a  person, 
under  the  Civil  Damage  Law,  proof  of  his 
habits  as  a  drinking  man  is  competent  on  the 
question  of  damages.  Brockway  v .  Patterson , 
72  Mich.  122,  1:  708 
As  to  negrlig^nce* 

651.  Eviaence  as  to  whether  a  person  killed 
was  usually  careful  or  careless  is  not  admissi- 
ble on  the  question  whether  he  was  negligent 
at  the  time  he  was  killed.  FlUot  ▼.  Ciucago, 
M.  A  St.  P.  R.  Go.  5  Dak.  523,  8:  868 

652.  Evidence  that  it  is  customanr  for  brake- 
men  on  a  railroad,  and  especially  in  the  yard 
where  the  accident  occurred,  to  get  on  coal 
cars  over  the  side,  is  admissible  to  show  that 
a  brakeman  injured  in  an  attempt  to  do  so 
was  not  diargeable  with  negligence.  Coates 
V.  BosUm  A  M.  E.  Co.  158  Mass.  297, 

lO:  769 

658.  Evidence  that  many  well-regulated  fur- 
naces habitually  employ  inexperienced  men  for 
a  particular  service  is  admissible  on  the  ques- 
tion of  negligence  in  employing  such  men  for 
that  kind  of  work  in  a  furnace.  Holland  v. 
Tenneme  Coal,  I.  dk  E.  Co.  91  Ala.  444, 

18:  888 

654  What  was  usually  and  habitually  dour 
in  the  running  of  trains  may  t)e  proved  to  re- 
but a  claim  that  an  employee  was  negligent  in 
running  a  train  in  violation  of  rules.  Hunnx. 
Michigan  C.  E.  Go.  78  Mich.  513,         7:  600 

665.  In  an  action  against  a  dealer  in  inflam- 
mable oils,  because  of  losses  occurring  from 
fire  alleged  to  have  resulted  from  the  negligent 
manner  in  which  he  conducted  his  business, 
evidence  cannot  be  given  by  one  who  is  not 
familiar  with  the  general  custom  and  usage  of 
such  dealers,  as  to  the  manner  in  which  a  par- 
ticular dealer  with  whom  witness  is  acquaint 
ed  conducts  his  business.  Standard  Oil  Co.  v. 
SiDan,  88  Tenn.  434,  10:  866 

656.  It  being  in  question  whether  a  fireman 
could,  by  reporting  the  facts  of  his  situation  to 
an  official  of  the  company  by  telegraph,  have 
obtained  relief  from  his  peril,  evidence  is  ad- 
missible to  show  that,  under  the  usage  and 
practice  of  the  company  in  like  or  analogous 
circumstances,  relief  would  probably  have  fol- 
lowed in  a  specified  way  and  by  the  use  of 
specified  means.  Carroll  v.  East  Tennessee, 
V.dbQ.E.  Co.  82  Ga.  452,  6:  814 


0.  Gha/raetefT  and  Eeputation, 

657.  What  a  witness  has  heard  as  to  the 
character  of  a  person  cannot  be  given  in  evi- 
dence on  the  part  of  the  person  for  whom  he 
has  testified  that  he  knows  the  character  under 
inquiry,  although  such  matters  may  be  brought 
out  on  cross-examination.  Montgomery  v. 
Crosihwait.  90  Ala.  553,  1«:  140 

658.  Evidence  of  defendant's  general  reputa- 
tlon  as  to  wealth  at  the  time  of  Uie  agreement 
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of  marriage  is  admissible  in  an  action  for  a 
breach  ca  promise  of  marriage.  CheUis  r. 
Cfutiman,  125  N.  Y.  214,  11:  784 

659.  A  plaintiilin  a  suit  for  malicious  prose- 
cution upon  a  cnmiuai  cnarge  may  snow  bis 
general  good  reputation,  known  to  the  defend- 
ant when  the  prosecutioh  was  commenced,  as 
tending  to  show  that  the  prosecution  was  with- 
out probable  cause.*  Mclntire  ▼.  Levering 
148  Mass.  346,  8:517 

660.  Evidence  of  the  general  reputation  of 
the  accused  for  peace  and  quietude  is  permis- 
sible in  a  prosecution  for  murder,  though  the 
murder  may  have  been  committed  by  poison- 
ing.    Carr  v.  State  (Ind.)  80:  863 

661.  Proof  of  the  reputation  of  deceased 
as  a  dangerous  man  is  not  admissible  in  favor 
of  one  being  tried  for  killing  him,  where  at  the 
time  of  the  homicide  deceased  bad  done  no  act 
indicating  a  purpose  to  harm  defendant.  Eoere 
v.  State,  31  Tex.  Grim,  Rep.  318,       18:  481 

662.  Proof  that  a  person  was  peaceable  and 
i^uiet  when  sober,  but  noisy  and  quarrelsome 
when  drunk,  is  competent,  in  an  action  under 
the  Civil  Damage  Law,  for  causing  his  death 
by  intoxication,  as  bearing  on  the  question 
whether  or  not  he  was  intoxicated  on  the 
night  in  question,  and  whether  such  intoxica- 
tion contributed  to  his  injury  and  death,  when 
it  is  proved  that  his  nleatli  was  caused  by  in- 
juries received  in  a  quarrel.  Brockteay  v. 
Pattersan,  72  Mich.  122,  1:  708 

Of  unclubstity  • 

663.  In  a  prosecution  for  keeping  a  dis- 
orderly house,  it  is  competent  to  show  the 
general  reputation  of  persons  who  are  shown 
to  frequent  such  house,  although  the  general 
reputation  of  the  house  itself  is  inadmissible. 
And  proof  of  general  acts  tending  to  show 
that  tlie  house  is  disorderly  is  also  sidmissible. 
Beard  v.  StaU,  71  Md.  275,  4:  676 

664.  Evidence  of  the  character  of  defendant 
for  chastity  Is  not  admissible  under  an  indict- 
ment for  keeping  a  house  of  ill  fame,  unless 
the  character  of  defendant  is  put  in  issue 
by  her  becoming  a  witness  in  her  own  be- 
half or  by  evidence  in  support  of  her  charac- 
ter, although  evidence  of  the  bad  reputation 
of  the  house,  or  those  who  frequent  it,  would 
be  admissible.     State  v.  Hull,  18  R.  I.  — , 

80:  609 

Of  marriaf^e. 

665.  Evidence  of  cohabitation  and  repute  is 
admissible  to  sliow  a  marriage,  in  all  cases 
where  there  is  no  question  of  a  public  offense 
Involved.     White  v.   White ,  82  Cal.  427, 

7:  799 

666.  Proof  of  marriage  by  cohabitation  and 
repute  may  be  made  in  a  suit  for  divorce  on 
the  grouml  of  adultery,  as  well  as  in  other 
rases.  -^<f- 

Of  carelessness. 

667.  In  an  action  against  a  railroad  company 
for  the  death  of  an  employe,  alleged  to  have 
resulted  from  the  negligence  of  another  em- 
ploye, evidence  that  such  employe  had  the 
reputation  of  being  careless,  and  of  speci- 
fied acts  of  negligence  by  him,  of  which  tlie 
company  had  knowledge,  is  admissible  to 
show  negligence  on  the  part  of  the  company  in 
employing  him.  Orttbev  Missouri  Pae  R.  Co. 
98  Mo.  380,  4:  776 

See  Index  to  17otes  Preeediii|f • 


d.  Knowledge;  Notice;  Mental  Capacity, 

668.  Evidence  that  :i  joint  obligor  as  surety 
bad  entirely  forgotten  that  his  name  was  on 
the  bond  is  not  competent  on  an  iBsne  as  to 
presumption  of  payment  arising  &om  lapse 
of  time.    Dixon  v.  Gourdin,  29  8.  C.  348, 

1:  68S 

669.  Anjr  evidence  is  relevant,  on  an  issue  as 
to  the  implied  authority  of  an  agent  to  exercise 
powers  in  excess  of  those  expr^sly  given  him, 
which  shows  prior  similar  acts,  and  tends  to 
prove  or  disprove  the  knowledge  of  the  princi- 
pal, and  the  reliance  on  the  part  of  those  dealing 
with  the  agent  upon  the  pnncipal's  reoognitioii 
of  such  acts.  Wheeler  v.  McGuire,  86  Ala. 
398,  8:  808 

670.  In  an  action  for  negligence  against  the 
propnetor  oi  a  passenger  elevator,  eviaence  of 
a  skilled  mechanic  who  repaired  the  elevator, 
and  who  cautioned  the  defendant  as  to  the 
careless  mode  in  which  he  ran  it,  is  competent 
and  material  to  show  defendant's  knowledge 
that  he  was  operating  it  carelessly.  Treadwell 
v.  Whittier,  80  Cal.  674,  6:  498 
Notice* 

671.  In  an  action  against  a  landowner  and 
contracior  to  recover  oamages  for  injuries 
resulting  to  an  em  ploy  6  of  the  contractor 
through  the  insufficiency  of  a  foundation  which 
was  to  be  furnished  by  the  landowner  to  sus- 
tain a  structure  to  be  built  by  the  contractor, 
evidence  that  the  contractor's  foreman  in- 
formed the  landowner  that  the  support  was  not 
strong  enough  is  admissible  as  tending  to  show 
that  both  the  contractor  and  landowner  had 
notice  of  the  insuflaciency  of  the  support.  Con- 
solidated Ice  Mack.  Co,  v.  Keifer,  134  111.  481. 

10:  696 

672.  In  an  action  against  a  village  to  recover 
damages  lor  personal  injuries  received  by  a  fall 
on  a  defective  sidewalk,  evidence  of  resolutions 
passed  by  Uie  common  council  for  about  two 
years  pnor  to  the  accident,  ordering  the  side- 
walk to  be  repaired,  is  admissible  to  show  no- 
tice on  the  part  of  the  village  of  the  condition 
of  the  walk,  if  accompanied  by  proof  that  the 
repairs  had  not  been  made.  Thomvton  ▼. 
Quiney,  88  Mich.  173,  10:  784 
UentsU  capacity. 

See  also  infra,  778. 

673.  Evidence  of  the  insanity  of  a  sister  and 
niece  is  competent  on  the  question  of  the  testa- 
mentary capacity  of  a  person  who  is  claimed 
to  have  an  hereditary  taint  of  insanity.  Prenr 
tis  V.  Batek,  93  Mich.  234,  17:  494 

674.  On  the  question  of  testamentary  capaci- 
ty, it  is  competent  to  show,  in  connection  with 
other  evidence  of  incapacity,  that  decedent  waa 
erratic,  eccentric,  rambling  and  disconnected 
in  conversation,  flighty  in  notions,  unsettled, 
that  her  manner  was  excitable,  that  she  could 
not  comprehend  connected  conversation,  that 
she  ran  about  the  house  screaming  with  her 
dress  open  in  the  front,  etc.,  although  these 
circumstances  micrht  not  be  sufficient  of  them- 
selves to  show  incapacity.  M. 

e.  Intent;  Motive;  Fraud, 

675.  When  punishment  is  prescribed  within 
defined  limits, — as,  in  the  Illinois  Warehouse 
Act,  §  25,  imprisonment  for  not  less  than  one 
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and  not  more  than  ten  years,— evidence  of  in- 
tent is  admissible  in  order  to  fa  the  degree  of 
criminality  and  the  punishment  commensurate 
thereto,  notwithstanding  it  may  not  be  admi&* 
fiible  upon  the  question  of  (oiilt  or  innocence. 
Sykes  v.  P^le,  127  111.  117,  8:  401 

676.  As  tending  to  sustain  the  presumption  of 
satisfaction  of  a  legacy  by  a  later  gift,  it  is 
proper  to  show  that  a  portion  of  the  land  de- 
vis^  had  been  sold  and  the  proceeds  used  by 
the  testator  in  making  the  gift  to  his  daughters, 
in  whose  favor  the  legacy  was  charged  upon 
the  devise  to  his  son,  so  far  as  that  evidence 
tended  to  illustrate  the  intention  of  the  testator 
in  making  the  advance.  Bichard9on  v.  Eve- 
land,  126  111.  37,  1:  803 
Moiive;  malice* 

677.  Proof  that  a  witness  for  the  prosecution 
on  a  trial  for  larceny  had  himself  been  ar- 
rested for  stealing  the  same  property  is  admis- 
sible on  behalf  of  defendant,  to  show  the  mo- 
tive of  the  witness  to  testify  falsely.  State  v. 
Burbee,  65  Vt.  1,  19:  146 

678.  As  tending  to  show  a  motive  for  en- 
deavoring to  defeat  dower  without  imrting 
with  dominion  and  real  ownership,  evidence 
of  family  disturbances  between  husband  and 
wife  and  between  her  and  one  of  his  children 
l^  a  former  marriage  is  relevant  Flowers  v. 
tlmcers,  89  Ga.  683,  18:  76 

679.  On  a  trial  for  murder  in  a  quarrel  about 
a  woman,  who  was  in  company  with  the  pris- 
oner and  deceased  at  or  immeaiatel3r  previous 
to  the  killing,  evidence  that  the  prisoner,  an 
hour  previous  to  the  homicide,  had  put  a 
pistol  to  the  woman^  head,  is  admissible  on 
the  question  of  motive  where  the  theory  of  the 
Commonwealth  is  that  the  motive  was  jeal- 
ousy.  Cmn.  V.  McManufi,  143  Pa.  64,  14:  89 

680.  Upon  the  trial  of  an  action  for  malicious 
prosecution  the  plaintiff,  when  attempting  to 
establish  a  want  of  probable  cause,  is  not  con- 
fined to  proof  of  such  facts  as  he  can  affirma- 
tively show  were  actually  known  to  defendant, 
but  may  also  prove  the  existence  of  such  open 
and  notorious  facts  as  would  or  should  have 
been  ascertained  by  the  latter  had  he,  before 
instituting  the  proceedings,  made  such  inquiry 
and  investigation  a«  anyone  with  honest  mo- 
tives, and  not  actuated  by  mnlire,  would  have 
made.     Tabert  v.  Cooley,  46  Minn.  866, 

18:  468 

681.  For  the  purpose  of  showing  the  absence 
ot  an  improper  or  unjustifiable  motive  for  the 
publication  of  an  alleged  libel,  defendant  may 
show  that  he  derived  his  information  from  arti- 
cles in  newspapers  previously  given  to  the 
public,  and  may  give  such  articles  in  evidence 
before  the  jury.  AmoU  v.  Standard  As^^ 
57  Conn.  86,  8:  69 

683.  In  an  action  for  libel,  the  defendant,un- 
der  Conn.  Rev.  Stat.  1888,  §  1116,  may  give 
evidence  of  his  intent  in  making  the  publica- 
tion, for  the  purpose  of  showing  that  it  was 
without  malice;  and  this  includes  the  right  to 
show  that  the  libelous  language  charged  was 
rendered  so  by  a  mistake  in  punctuation.    Id. 

683.  Evidence  that  a  newspaper  correspond- 
ent had  heard  the  substance  of  a  publication 
which  is  libelous  per  se,  before  sending  the 
item  to  his  paper,  is  inadmissible,  in  an  action 
against  the  publisher,  to  rebut  malice  or  to 
mitigate  damages,  where  the  libelous  article 
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was  published  without  any  inquiry  or  know- 
ledge by  defendant  on  the  subject.  Morey  v. 
Momini  Journal  Asso.  123  N.  Y.  207,  9:  681 

684.  That  an  action  for  breach  of  promise  of 
marnage  was  begun  against  a  person,  not  the 

Slaintiir,  but  of  nearly  the  same  name,  and  that 
efendant's  correspondent  had  heard  of  the 
suit  before  sending  the  article  for  publication, 
is  inadmissible  in  a  libel  suit,  at  least  where  the 
defendant  had  no  jcnowledge  of  such  actioa 
before  making  the  publication.  Jd. 

685.  Defendant,  charged  with  attempting  to- 
destroy  a  public  dam,  cannot  introduce  evi- 
dence of  shoaling  in  the  navigable  river  below 
the  dam,  and  of  the  failure  of  those  having 
the  dam  in  charge  to  remove  the  shoaling  after 
notice,  as  proof  of  his  own  good  faith  and  be- 
lief in  hiB  legal  right  to  remove  the  dam,  and 
thus  in  rebuttal  of  the  allegation  of  malice, 
unless  such  proof  is  connected  with  evidence 
that  on  such  a  state  of  facts  he  was  advised 
and  thus  honestly  believed  in  his  right  to  de- 
stroy the  dam.  Oo7n,  v.  Tolfuun,  149  Mass. 
229,  8:  747 
Fraud. 

See  also  infra,  764. 

686.  Evidence  that  the  plaintiff,  claiming  to 
be  a  bona  fide  purchaser  of  the  note  sued  on, 
which  was  given  in  a  fraudulent  transaction 
for  hulless  oats,  knew  previously  of  the  deal- 
ing in  such  oats  in  the  neighborhood,  and  that 
people  were  liable  to  be  swindled  therein  as 
he  alleged  his  son  to  have  been, — is  admissible 
on  the  question  of  good  faith.  Grijfith  v. 
Shipley,  74  Md.  591,  14:  406 

687.  Proof  of  death  by  suicide,  although  un- 
der the  terms  ot  an  insurance  policy  it  is  no  de- 
fense to  an  action  thereon,  is  yet  admissible  in 
such  action  where  the  defense  is  fraud,  and  the 
suicide  is  alleged  to  be  the  ultimate  agency  by 
which  the  fraud  was  accomplished.  Smith  v. 
National  Ben.  Sac.  123  N.  Y.  85,  9:  616 

688.  Evidence  that  a  conveyance  of  his  inter- 
est by  a  tenant  in  common  to  a  trustee,  to  fa- 
cilitate a  sale  of  the  property  and  distribution 
of  the  proceeds,  was  in  fraud  of  his  creditors,  is 
immaterial  in  an  action  by  him  to  recover  his 
share  of  the  proceeds  of  tne  sale,  to  which  they 
are  not  parties.  CoUar  v.  Collar,  86  Mich. 
507,  18:  681 

f.  Prices;  Values, 

689.  In  convereion  for  a  stock  of  eroods,  proof 
of  the  value  of  a  certain  part  of  the  property 
three  weeks  before  it  was  taken,  there  being 
no  pretense  of  a  change  in  the  value  in  that 
time,  is  competent  upon  the  question  of  value. 
Ilangen    y,'  Hac/iemeister,    114  N.    Y.    566, 

5:  187 

690.  Evidence  of  the  value  of  new  articles  of 
a  similar  kind  is  admissible  to  show  the  value 
of  articles  convened  which  were  substantially 
new.    3forey  V.  fi't^yf,  69  Conn.  542,  19:611 

691.  Evidence  of  the  value  of  an  entire  lot  of 
cotton,  while  not  sufficient  to  prove  the  value 
of  a  portion  of  it,  in  the  absence  of  facts  show- 
ing the  average  weight,  value,  and  quantity,  is 
admissible  as  tending  to  show  surh  value. 
Missouri  P,  B.  Go.  v.  Sheneood,  84  Tex.  125, 

17:  648 

692.  On  the  question  of  damaircs  for  a  breach 
of  covenant  by  reason  of  an  easement  consist- 
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ing  of  a  dam  and  water  privilege,  and  an  Issue 
also  for  the  reformation  of  the  dc^  to  make  it 
subject  to  easement,  evidence  of  the  value  of 
the  property  with  which  such  easement  is 
connected,  including  the  easement,  is  not  ad- 
mi^ible  to  show  the  value  of  the 
Huyek  v.  Andrews,  113  N.  Y.  81,  8:  789 
898.  In  an  action  to  rescind  a  contract  for  the 
purchase  of  real  estate  on  the  ground  of  mis- 
take as  to  the  quantity  contained  in  the  tract, 
evidence  is  inadmissible  to  show  that  the  quan- 
tity actually  there  is  worth  the  sum  which  was 
to  be  given  for  the  tract  as  represented.  I^ew- 
ton  v.  Tollea,  66  K.  H.  — ,  9:  60 

694.  Evidence  of  any  facts  showing  the  na- 
ture of  land  taken  for  reservoir  purposes  and 
its  adaptability  for  such  purposes  is  competent 
on  the  question  of  compensation.  San  Diego 
Land  db  T.  Go.  v.  NeaUy  88  Cal.  60,    1 1:  604 

695.  In  an  action  for  work  and  services  done 
under  an  express  contract,  proof  of  the  gross 
cost  of  doing  the  work  is  immaterial  and  inad- 
missible. Anheueer-Buseh  Brewing  Amso,  v. 
Hutmaclier,  127  111.  652,  4:  676 

696.  In  an  action  of  trover  by  an  assignee 
against  a  creditor  who  purchased  the  debtor'-s 
property  in  fraud  of  law,  and  applied  it  in  pay- 
ment of  his  debt,  evidence  of  the  price  was  ad- 
missible on  the  question  of  damages;  not  con- 
clusive, but  to  be  considered  in  connection  with 
the  fact  that  the  sale  was  peculiar,  and  as  tend- 
ing in  some  measure  to  show  the  vaJue. 
Cramton  v.  Valido  Marble  Oo,   60  Vt.   291. 

1:  180 

697.  In  an  action  on  a  fire  insurance  policy 
which  gives  tne  company  the  right  to  rebuild 
the  insured  house,  at  its  option,  and  which 
makes  the  cost  of  rebuilding  the  measure  of  its 
liability,  the  value  of  the  house  and  the  cost 
of  rebuilding  are  admissible  in  evidence. 
Phcenix  Ins.   Oo,  v.  Copeland,  86   Ala.   561, 

4:  848 

698.  Evidence  of  the  cost,  condition,  quality, 
and  depreciation  of  property  destroyed  by  neg- 
ligence, together  with  the  opinions  of  witnesses 
acquainted  with  the  ordinary  standard  values 
of  such  properties,  is  admissible  where  it  has 
no  well-known  or  fixed  market  value  at  the 
time  and  place  of  destruction.  Jaeksonville, 
T,  &  K.  W,  R,  Oo,  V.  Peninsular  Land,  T.  d 
Mfg,  Oo.  27  Fla.  1,167,  17:  83, 66 

699.  In  a  proceeding  to  determine  the  com- 
pensation to  be  made  to  the  owner  of  a  toll 
bridge  which  has  been  taken  by  the  county, 
witnesses  should  be  questioned  us  to  the  value, 
and  not  the  cost,  of  the  bridge.  Mifflin  Bridge 
Oo.Y.  Juniata  County,  144  Pa.  365,  18:  431 

700.  For  what  sum  the  county  could  have 
erected  a  new  bridge  is  immaterial  in  a  pro- 
ceeding to  determine  what  compensation  it 
must  make  to  the  owners  of  a  toll  bridge  which 
it  has  taken  for  the  use  of  the  public.  Id. 
Offers. 

701 .  Testimony  of  witnesses  as  to  their  oflfers 
for  horses  need  not  be  admitted  to  show  the 
soundness  of  the  horses,  where  they  have 
already  testified  fullv  that  the  horses  were 
sound.    Eobart  v.  Young,  63  Vt.  863, 

18:  608 

702.  Private  offers  of  third  persons,  even 
if  bona  fide,  are  not  admissible  in  evidence  to 
show  the  value  of  property.  Hinfi  v.  Man- 
hattan i?.  Go.  182  N.  Y.  477.  16:  601 
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703.  An  offer  to  sell  propertv  may  be 
proved  against  the  owner  as  an  admission  of 
its  value  at  or  near  the  time  of  the  offer. 
Springer  v.  Chicago,  185  lU.  563,  18:  600 
Specific  purchases. 

704.  Evidence  of  the  amount  paid  by  a  dty 

for  other  similar  property  is  not  admissible  in 

condemnation  proceedings,  on  the  question  of 

the  value  of  the  property.    Be  TJwmpson,  127 

N.  Y.  408  ^14:  68 

g.  Damages, 


705.  Evidence  as  to  the  capital  invested  in  a 
business  Is  not  admissible  in  an  action  brought 
to  recover  damages  for  injuries  resulting  to 
plaintiff's  property  from  the  conducting  of  it, 
since  the  law  m  such  cases  will  not  undertake 
to  balance  conveniences  or  estimate  the  differ- 
ence between  the  injuries  sustained  by  plaintiff 
and  the  loss  which  may  result  to  defendant 
from  having  the  businesa  declared  a  nuisance. 
Susquehanna  Fertilieer  Oo.  v.  Malane,  73  Md 
2««.  9:  737 

706.  In  an  action  brought  to  recover  the  pur- 
cnase  price  of  goods  sold  and  delivered,  evi- 
dence of  injuries  to  the  goods  by  reason  of  a 
leak  in  the  roof  of  the  building  which  plaintiff 
had  rented  to  defendant  to  store  them  in,  and 
in  which  they  were  stored,  is  inadmissible, 
since  damages  for  such  injuries  could  not  be 
recouped  in  the  action.  Helwig  v.  Lase/iow- 
ski,  82  Mich.  619,  10:  878 
To  real  property. 

707.  Questions  as  to  the  adaptability  of  a 
farm  for  producing  fruit  are  not  admissible 
upon  an  inquiry  as  to  what  damages  the  pro- 
prietor of  a  manufacturing  establishment  which 
has  been  located  in  the  vicinitv  must  pay  tlie 
owner  of  the  farm  because  of  injuries  done  it  by 
the  manufactory,  where  the  farm  has  not  been 
put  to  such  use.  Bobb  v.  Carnegie,  145  Pa. 
324.  14:  889 

708.  On  the  question  of  what  damages  tiie 
owner  of  a  coke  oven  must  pay  adjoining 
landowners  for  injuries  done  their  property  by 
the  operation  of  the  oven,  evidence  as  to  where 
the  material  from  which  the  coke  was  made 
came  from,  what  was  paid  for  it,  and  what 
wages   the   miners   received,  is  immaterial 

Id 

709.  Proof  of  the  cost  of  restoring  land  to  its 
former  condition,  and  proof  of  the  diminution 
in  the  market  value,  are  both  admissible  on  the 
question  of  damages.  Hartshorn  v.  Ghaddock 
135  K.  Y.  116,  17:  486 

710.  Evidence  of  the  additional  expense  of 
transporting  the  products  of  uplands  to  mar- 
ket, in  consequence  of  a  railway  embankment 
shutting  off  access  to  navigable  water,  is  ad- 
missible in  an  action  for  the  damages  caused 
bv  such  obstruction.  Bumsey  v.  New  York  <£ 
N.  E.  R,  Go.  183  N.  Y.  79,  16:  618 

711.  Evidence  of  average  monthly  profits  of 
the  business  conducted  on  tiie  premises  sought 
to  be  condemned  under  the  Eminent  Domain 
Act  is  admissible  when  limited  to  the  question 
of  the  loss  which  would  be  incurred  by  the  sus- 
pension of  business  during  the  time  necessarily 
consumed  in  moving.  Atchison,  T,  A  8.  F,  B. 
Oo.  V.  Schneider,  127  III.  144,  8:  488 

712.  To  show  damages  to  a  farm  by  the  con- 
struction of  a  railroad  which  passes  through 
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It,  evidence  is  proper  to  show  that  the  land  on 
oue  side  of  it  to  benefited.  Wabash^  8t.  L.  <& 
P.  B,  Go.  V.  JtteDaugaU,  126111.  Ill,  1:  807 
718.  In  proceedings  to  assess  damages 
cr^nsedbv  a  railroad  embankment,  evidence 
that  a  bridge  was  put  in  temporal  Uj  until  it 
<;ould  be  ascertain^  what  the  effect  of  water 
might  be  upon  the  surrounding  coimtry  is  not 
competent  where  there  is  no  allegation  of  a 
proposed  change  m  the  construction.         Id, 

714.  Where  a  plaintiff  in  an  action  for  the  re- 
<'X)very  of  the  possession  of  real  pto-perty  and 
damages  for  wrongful  withholding  of  it  seeks 
to  aggravate  the  damages  by  showing  a  special 
injury  to  the  freehold,  the  defendant  has  a 
right  to  show  that  the  acts  consisted  in  th« 
-erection  of  a  structure  thereon;  that  the  plain- 
tiff would  succeed  to  the  title  to  it  in  case  ot  re- 
•covery;  and  that  it  would  be  valuable  to  him. 
Meier  v.  Portland  0,  B.  Oo,  16  Or.  600. 

1:  866 

715.  As  tending  to  show  the  depreciation  in 
the  vame  of  the  property  through  which  a  right 
of  wav  for  a  railroad  is  appropriated,  by  rea- 
son of  the  danger  from  fire,  all  the  facts  in  re- 
gard to  the  situation  of  the  property  and  im- 
provements relatively  to  the  railroad  should  be 
introduced  in  evidence,  and  the  distance  from 
the  road  to  which  the  danger  extends  may  idso 
be  shown.  Leroy  db  W.  B,  Co.  v.  ifcww,  40 
Kan.  598.  8:  817 

716.  The  cost  of  lowering  a  building  on  abut- 
ting property  to  a  newiy  established  grade  may 
be  shown  as  an  dement  of  the  damage  suffered 
from  change  of  the  grade.  Toveka  v.  Marti- 
neau,  42  Kan.  387,  6:  776 

717.  On  the  question  of  damages  for  injury 
to  a  spring  which  is  not  totally  destroyea, 
-evidence  that  the  owner  had  previously  sold 
water  from  it  is  inadmissible.  Kinnaird  ▼. 
Standard  Oil  Co,  89  Ky.  468,  7:  461 
Person*!  injuriefl. 

718.  Evidence  that  plaintiff  has  a  wife  and 
•child  is  not  admissible  in  an  action  for  per- 
sonal injuries.  Standard  Oil  Co.  v.  Tierney, 
92  Ky.  867,  14:  677 

719.  Evidence  of  the  amount  of  plaintiff's  saL 
BIT  and  the  number  of  weeks  that  he  lost  is 
admissible  in  an  action  for  damages  expressly 
claiming  loss  of  time  as  an  element  of  the  dam- 
age. JntUtnan  Palace-Car  Co.  v.  Smith  (Tex.) 
79  Tex.  468.  18:816 

720.  In  an  action  by  a  government  employe 
to  recover  damages  for  injuries  negligently  in- 
.tiicted  upon  him  by  another,  which  perma- 
nently disabled  him  from  performing  labor, 
•evidence  is  inadmissible  to  show  his  prospects 
of  promotion  in  the  government  service,  for 
the  purpose  of  IncreaMng  the  damages,  where 
there  was  no  vacancy  to  which  he  could  have 
been  promoted  at  the  time  of  the  injury,  and 
there  were  other  persons  in  the  direct  line  of 
promotion  who  were  at  least  as  likely  to  re- 
•ceive  promotion  as  himself,  and  political  con- 
siderations were  shown  to  enter  somewhat  into 
promotions  of  that  kind.  Bicfimond  db  h.  R. 
Oo,  7.  AUiwn,  86  Ga.  145,  11:  48 

721.  In  an  action  for  personal  injuries  caus- 
ing death  to  plaintiff's  intestate, — his  son,  who 
was  performing  services  for  plaintiff  at  the 
time,  --defendant  cannot  show  that  plafntiff  was 
wealthy  and  able  to  hire  others  to  perform  the 
services,  and  thus  shield  his  son  from  exposure 

L.  R  A.  Dio.  8 


to  the  incident  dangers,  where  there  is  no  show- 
ing that  deceased  was  unable  to  take  care  of 
himself.  lUirnds  C.  B.  Co,  v^  SUUffr,  129  111. 
91,  6:  418 

722.  In  an  action  for  injury  consisting  of  a 
broken  limb,  resulting  from  the  negligence  ot 
the  defendant,  in  which  the  complaint  alleges 
that  it  was  necessary  twice  to  break  and  reset 
the  ankle,  and  the  plaintiff  claims  that  the 
tendons  drew  her  foot  out  of  place  and  made 
it  crooked,  and  that  it  could  not  be  retained  in 
its  normal  position,  and  in  which  it  is  not 
claimed  that  there  was  any  lack  of  reasonable 
care  and  skill  in  selecting  a  physician,  test!- 
monv  of  the  husband  of  the  plaintiff  as  to  the 
breaking  and  resetting  of  the  foot,  and  the 
position  it  was  in  before  rebroken,  that  it  was 
rebroken  but  once,and  that  something  was  done 
four  or  five  times  afterwards  towards  straight- 
ening the  limb, — is  admissible.  Chshen  v. 
EngUbnd,  119  Ind.  868,  6:  868 

Death. 

See  also  supra,  650. 

723.  Evidence  as  to  the  extent  of  the  prop- 
erty of  the  family,  and  of  an  incumbrance 
thereon,  is  inadmissible  in  an  action  for  the 
death  of  plaintiff's  husband.  Hunn  v.  Mich- 
igan C.  B,  Go,  78  ^ich.  518,  7:  600 

Telegraph  cases. 

724.  Proof  that  a  child  was  stillborn,  al* 
though  that  is  not  an  element  of  damages  in  an 
action  against  a  telegraph  company  for  failure 
to  deliver  a  message  to  summon  a  physician,  is 
admissible  if  such  fact  tends  to  show  that  the 
mother's .  suffering  was  thereby  incre.^ecL 
Western  U,  Tdeg,  Co.  ▼.  Cooper,  71  Tex.  507. 

1:  788 

725.  Evidence  that  a  person  felt  and  exhibit- 
ed mental  anguish  on  account  of  the  delay  in 
delivering  a  telegraph  message  is  admissible  in 
an  action  where  damages  are  allowable  for 
such  negligence.  Weetem  U.  Tel^*  Co.  t. 
Adams,  76  Tex.  581,  6:  844 

Civil  damaee  case. 

726.  To  assist  the  jury  in  determining  the 
amount  to  be  assessed  as  damages  for  furnish- 
ing liquor  to  one  who  has  a  habit  of  drinking 
to  excess,  contrary  to  the  provisions  of  Mass. 
Pub.  Stat.  chap.  100,  §  25,  evidence  may  be 
admitted  of  the  circumstances  attending  each 
violation  of  the  statute  complained  of,  and  of 
the  consequences  which  in  whole  or  in  part  re- 
sulted from  such  violation,  so  far  as  they  af- 
fected the  relations  between  the  person  com- 
nlaining  and  the  one  receiving  the  liquor. 
Saekett  ▼.  Buder,  152  Mass.  897,  9:  891 

Libel  and  slander. 

727.  Evidence  of  special  damage  may  be 
given  in  an  action  for  slander,  although  the 
words  spoken  were  actionable  per  se.  It  is  also 
admissible  although  a  necessary  allegation  of 
special  damages  has  been  insumciently  made, 
if  defendant  has  waived  the  defect  MornKse 
▼.  Brochu,  151  Mass.  567,  8:  684 

728.  Proof  that  a  man  against  whom  a  news- 
paper article  charges  that  a  breach  of  promise 
suit  is  about  to  be  brought  is  married,  and  of 
the  nature  of  his  business,  is  competent  to  show 
the  hurtful  tendency  of  the  libel  and  bis  dam- 
ages. Morey  v.  Morning  Journal  Aseo,  128 
N.  Y.  207,  9:  681 

729.  In  an  action  for  libel,  based  upon  a  news. 
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paper  publication,  the  plaintifiF  may  show  that 
the  article  had  been  read  by  other  persons  and 
that  they  had  called  his  attention  to  it.  Park 
V.  Detroit  Free  Brest  Go.  72  Mich.  560, 

1:  599 

780.  Evidence  Uiat  one  who  refused  to  give 
credit  to  the  plaintiff  exhibited  to  him  a  book 
In  which  he  is  named  on  the  list  of  delinquent 
debtors  is  admissible  in  an  action  for  libel  in 
publiEhing  such  list.  Muetze  v.  Tutew,  77 
Wis.  230,  9:  86 

781  .Evidence  in  a  libel  case  that  the  libel  has 
been  published  before  is  not  admissible  in  mit- 
iffation  of  damages,  except  where  defendant's 
libel  refers  to  and  professes  on  its  face  to  be 
based  upon  the  former  one.  Burt  y.  Adver- 
tieer  Nw>spaper  Co,  154  Mass.  238,       18:  97 

h.  Care;  Negligence. 

See  also  mpra,  651-656,  667 ;  infra,  755-758. 

782.  Testimony  as  to  the  number  of  sales  of 
intoxicating  liquors  registered  on  a  druggist's 
book  is  competent  on  the  question  of  reason- 
ableness of  precaution  taken  by  him  to  prevent 
sales  to  minors.  Com,  v.  Stevene,  158  Mass. 
421,  11:  857 

788.  Evidence  that  plaintiff  was  dependent 
upon  his  earnings  for  the  support  of  himself 
and  wife,  although  not  admissible  upon  the 
question  of  damages  in  an  action  for  personal 
injuries,  is  admissible  as  tending  to  show  that 
be  was  unable  to  employ  a  physician  of  special 
skill  from  a  distant  city,  to  rebut  a  claim  that 
he  had  not  used  ordinarv  care  to  cure  and  re- 
store himself,  where  defendant  had,  on  cross- 
examination  of  plaintiff's  witnesses,8hown  that 
he  had  employed  only  local  physicians  with 
no  special  skill  in  respect  to  such  injuries,  and 
had  communicated  with.buthad  not  employed 
a  physician  of  special  skill  in  the  city.  Alberti 
v.  N&w  Y<n'k,  L,  E.  <fc  W.  B.  Co.  118 N.  Y.  77, 

6:  765 

784.  Evidence  that  wooden  barrels  are  safe 
for  shipping  naphtha,  and  that  it  is  ordinarily 
80  shipped,  is  admi-ssible  in  an  action  for  neg- 
ligence in  thus  shipping  it.  Standard  Oil  Co. 
V.  Tieriiey,  92  Ky.  867,  14:  677 

785.  In  an  action  by  an  employe  for  personal 
injuries  resulting  from  an  appliance  connected 
with  his  employment,  proof  that  the  appliance 
has  long  been  used  with  safety  is  competent 
on  the  question  of  contributory  negligence. 
LouiwiUe  db  N.  B.  Co.  v.  Ball,  87  Ala.  708, 

4:  710 

786.  Inasmuch  as  the  fact  that  an  accident  is, 
unusual  is  no  excuse  for  negligence  which 
causes  it,  evidence  upon  the  question  whether 
the  accident  would  be  the  ordinary  result  of 
the  circumstances  surrounding  the  alleged  neg- 
ligence is  immaterial.  Doyle  v  Chicago,  JS. 
F.  &  K.  C.  R.  Co.  77  Iowa,  im)7,  4:  420 

787.  On  the  question  of  negligence  in  ridinsi^ 
at  an  improper  speed  on  a  street,  evidence  is 
admissible  that  there  is  more  travel  on  that 
street  than  on  any  other  in  the  city.  Stringer 
V.  Frost,  116  Ind.  476,  8:  614 

788.  The  rule  of  a  railroad  company  requir- 
ing wild  engines  to  be  run  on  crossings  at  not 
more  than  15  miles  an  hour,  unless  a  red 
flag  has  been  sent  out  on  tbe  preceding  train, 

nay  be  proved  in  an  action  for  injuries  by 
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such  an  engine  where  the  rule  was  violated^ 
lA/man  v.  Boston  d  M.  B.  Co.  (N.  H.) 

11:  864 
789.  In  an  action  for  injuries  by  a  railroad 
train  causing  death  to  plaintiffs  intestate,  plain- 
tiff may  prove  the  speed  at  which  tbe  train  wa» 
running,  as  tending  to  sbed  light  on  the  question 
of  defendant's  due  care.  lUiwns  0,  R,  Co,  v. 
Slater,  129  111.  91,  6:  418 

740.  Testimony  as  to  the  impressions  upou 
the  passenger's  mind  at  the  time  of  leaving  the 
train,  and  his  purpose  in  so  doing,  as  to  the 
actions  of  other  passen^rs,  and  as  to  the  possi- 
bility of  real  danger,  is  admissible  upon  the 
question  of  the  prudence  of  his  act,  when  he 
sues  for  injuries  received,  claiming  that  he  was 
seekinir  to  avoid  imminent  periL  St.  Louie  A 
8.  F,  K  Co.  V.  Murray,  55  Ark.  248. 

16:  787 

i.   Suggeetive  Facta;  Facta  Supporting  Infer- 

encea. 

See  also  aupra,  858,  854. 

741.  Testimony  tbat  a  wife  did  all  her  hus- 
band's business  is  admissible  on  tbe  question 
of  her  agency  in  a  particular  transaction  with- 
in that  lime.     Safiboi-n  v.  Cole,  68  Vt.  590, 

14:  20a 
742.  In  a  prosecution  for  the  unlawful  sale  of 
liquor,  It  is  inadmissible,  and  very  prejudiciat 
to  defendant,  to  prove  that,  on  the  same  da^ 
as  the  sale  charged,  the  person  to  whom  it  is 
charged  to  have  been  made  was  seen  by  the 
witness  with  a  bottle  of  liquor  which  he  said 
he  bought  from  the  defendant.  People  v. 
Hinchman,  75  Mich.  587.  .  4:  707 

748.  Ona  trial  for  murder,  evidence  by  a 
witness  who  was  with  defendant  before  the 
shooting  and  on  the  same  evening,  that  he- 
felt  a  pistol  on  the  person  of  defendant,  is  ad- 
missible.    Garlitz  v.  State,  71  Md.  298. 

4:  601 

744.  On  a  trial  for  wife  murder,  where  the 
defendant  claims  that  he  did  the  killing  while- 
shocked  and  overcome  by  an  admission  by  his- 
wife  of  infidelity,  evidence  of  defendant's  re- 
lations toward  his  wife  and  other  women  is 
admissible  as  pertinent  to  the  defense  set  up 
by  the  testimony  in  chief.  *  ^'^' 

745.  Evidence  that  a  physician  devotes  a 
considerable  share  of  his  time  to  farming  is 
admissible  on  the  question  of  his  professional 
skiU.    HcM  V.  Lotorey,  122  Ind.  225.      7:  90 

746.  Evidence  that  the  rates  on  a  building 
from  which  the  paint  is  to  be  burned  off  by 
the  use  of  a  naphtha  torch  are  higher  than  it 
it  was  not  to  be  done  is  competent  on  the  ques- 
tion whether  such  method  will  increase  the^ 
risk.  Rockland  Firat  Cong,  aiurch  v.  Holyoks 
Mnt.  F.  Ins.  Co.  158  Mass.  475,         19:  587 

747.  Evidence  that  notice  and  proofs  of  loss 
were  sent  to  a  firm  through  which  the  policy^ 
was  procured,  although  not  agents  of  the  in- 
surer, and  that  they  forwarded  the  papers  by 
mail  to  the  insurer,  is  admissible  as  tending  to 
show  that  the  insurer  rpoeivp/l  them.  Pennp- 
packer  v.  Capital  Ina.  Co.  80  Iowa,  56. 

8:  886 

748.  In  an  action  by  creditors  to  set  aside  & 
fraudulent  conveyance,  where  a  pre-existing 
debt  is  alleged  as  a  consideration  for  the  trans- 
fer, they  may  show  that  there  was  no  entry  of 
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flfuch  debt  in  the  books  of  either  of  the  parties 
to  the  transfer.  Ltm  v.  Wilki'Mon^  110  N.  T, 
1^5,  1:  860 

As  to  ownership. 

749.  Proof  of  the  payment  of  taxes  is  ad- 
missible on  the  question  of  ownership  of  land 
by  adverse  possession.  Wren  y.  Parker,  57 
Conn.  529,  6:  80 

750.  In  a  will  contest,  where  the  testator's 
title  to  the  property  is  clear  and  conceded,  it  is 
error  to  admit  evidence  that  several  years  pre- 
viously the  property  was  listed  for  taxation  in 
the  name  of  someone  else,  since  such  evidence 
is  calculated  to  divert  the  minds  of  the  jury 
from  the  true  issue  of  the  case.  Randolph  v. 
Lampkin,  90  Ey.  551,  10:  87 
Am  to  husband  and  wife. 

751.  Evidence  of  cohabitation  Is  admissible 
as  tending  to  prove  a  marriage.  State  v. 
Scfiweitzer,  57  Conn.  582,  6:  126 

752.  Proof  of  the  conduct  of  a  husband  and 
wife  toward  each  other,  and  of  their  expres- 
sions of  hatred  and  fear  of  each  other,  and  of 
their  statements,  during  the  time  they  lived 
together  apparently  as  husband  and  wife,  as 
to  nonaccess,  may  be  admitted  to  show  nonac- 
cess,  on  the  Question  as  to  the  leiiritimacy  of  a 
child.     0<m  y.  Framan,  89  Ky.  818,  8:  102 

753.  Proof  of  the  wife's  adultery  is  compe- 
tent on  the  question  of  the  legitimacy  of  a 
child,  to  corroborate  proof  that  the  husband 
was  not  capable  of  performing  the  sexual  act, 
or  that  he  had  abstained  from  performing  it 
with  his  wife.  Id. 

754.  Evidence  of  the  manner  in  which  a  child 
is  treated  by  a  man  who  is  not  the  mother's 
husl>and  is  admissible  on  the  question  of  legiti- 
macy, where  husband  and  wife  were  living 
serwrate  at  and  for  several  years  before  the 
child  was  born.  Woodward  v.  Blue,  107  N. 
0.  407,  10:  662 

Subsequent  precautions  as  admission 
of  negligence* 

755.  A  subsequent  change  in  the  manner  of 
branding  naphtha  cannot  be  proved  in  an  ac- 
tion for  negligence  in  shipping  it  improperly 
branded.  Standard  Oil  Oo.  v.  Tiemey,  92  Ey . 
367,  14:  677 

756.  Evidence  of  repairs  to  a  place  wliere  an 
injury  occurred  is  proper  w^en  admitted  only 
for  the  purpose  of  showing  acts  of  ownership 
or  control  over  the  place,  and  not  as  an  admis- 
sion of  negligence.  Skottowe  v.  Oregon  8,  L, 
db  U,  N.  B.  Co,  22  Or.  430,  10:  508 

757.  Precautions  after  an  accident,  to  pre- 
vent other  accidents,  cannot  be  proved  for  the 
purpose  of  showing  that  they  were  needed  at 
the  time  of  the  accident,  as  an  admission  of 
Decrligence.  Skinners  v.  Proprietors  of  Locks 
&  Canals,  154  Mass.  168,  1*2:  654 

758.  Evidence  of  repairs  made  after  an  in- 
jury has  been  sustained  is  incompetent  to 
show  antecedent  negligence.  T'erre  Haute  dk 
L  B  Co.  y.  CUm,  12B  Ind.  15,  7:  588,  Over- 
rnlins  Goshen-^.  Englandj  119 Ind.  368, 

6:  268 

j.  Circumstances, 

750.  Evidence  of  police  officers  as  to  w:]iat 
they  have  seen  in  connection  with  the  con- 
duct and  management  of  a  place  where  it  is 
alleged  that  intoxicating  liquors  are  unlawful- 
See  Index  to  Notes  Preoedin^^. 


ly  kept  for  sale,  if  not  too  remote.  Is  adndssi- 
ble  upon  the  trial  of  an  indictment  for  keep- 
ing such  liquors.  Com.  v.  Gagne.  153  Mass. 
205,  10:  442 

760.  Evidence  tending  to  show  the  circum- 
stances attending  the  commission  of  an  offense 
and  the  nature  of  the  defense  to  the  prosecu- 
tion thereof,  during  the  trial  of  which  perjury 
is  alleged  to  have  been  committed,  is  material 
upon  a  prosecution  for  such  perjury,  as  it  tends 
to  demonstrate  the  materiality  in  the  former 
suit  of  the  evidence  given  by  the  person  accused 
of  the  perjury.    StaU  v.  GUfbs,  10  Mont.  218, 

10:  749 

k.  Similar  Acts  or  Facts. 

761.  It  Is  not  competent  to  prove  the  intox- 
ication of  a  person  by  showing  the  condition 
of  one  who  was  with  him  and  who  had  taken 
the  same  number  of  drinks.  Com.  v.  Clearv, 
135  Pa.  64,  8:  801 

762.  Evidence  of  specific  acts  of  lewdness 
are  inadmissible  in  an  action  for  false  arrest 
as  a  prostitute.  Pinkerton  y.  Verberg,  78 
Mich.  578,  7:  507 

763.  Evidence  of  specific  indebtedness  of  th(^ 
prosecutrix  to  other  persons  is  not  admissible 
in  behalf  of  a  defendant  in  an  action  for  crim- 
inal libel  in  representing  plaintiff  to  be  a 
•*deadbeat."  State  v.  Armstrong^  106  Mo. 
896,  18:  419 

764.  Evidence  of  applications  by  a  person 
since  deceased  to  many  different  insurance 
companies,  by  which  he  secured  a  large 
amount  of  insurance  upon  his  life,  and  his  let- 
ters to  relatives  and  friends  indicating  a  delib- 
erate intent  on  his  part  to  defraud  the  com- 
panies by  killing  himself,  is  admissible  in  «n 
action  brought  by  one  of  his  creditors  upon  a 
policy  received  from  the  decedent  as  security 
for  the  debt,  in  support  of  the  defense  that  the 
policy  was  void  because  obtained  with  an  intent 
to  commit  fraud.  Smith  v.  National  Ben,  Soe, 
123N.  Y.  85,  9:616 
Other  crimee. 

765.  On  a  criminal  prosecution,  proof  of  a 
distinct  and  substantive  crime  is  never  admissi- 
ble unless  there  is  some  logical  connection  be- 
tween the  two,  unless  it  can  be  said  that  the 
one  tends  to  establish  the  other.  Farri*  v. 
Peo^,  129  111.  521,  4:  682 

766.  On  a  trial  for  murder,  evidence  that 
before  leaving  the  premises  of  deceased, 
and  about  half  an  hour  after  the  killing,  the 
defendant  committed  rape  upon  the  wife  of 
the  deceased,  is  inadmissible,  where  no  ap- 
parent connection  is  shown  between  the  two 
crimes.  Jd^ 

767.  Upon  trial  of  an  indictment  for  rape  it 
18  error  to  receive  evidence  of  a  separate  and 
distinct  offense  of  the  same  nature  committed 
by  the  same  defendant  against  the  same  prose- 
cutrix at  a  time  different  from  that  upon  which 
the  offense  charged  in  the  indictment  was  com- 
mitted.   Parkinson  v.  People,  135  111.  401, 

10:  91 

768.  On  a  prosecution  for  murder,  evidence 
offered  by  the  defendant  that  he  had  been  pre- 
viously attacked  by  the  deceased  with  a  hatchet, 
and  had  had  the  deceased  bound  over  to  keep 
the  peace,  is  admissible,  not  for  the  purpose  of 
excusing  the  conduct  of  the  defendant  in  shoot 
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iDg  the  deceased,  but  as  tending  to  explain 
threats  previously  made  bj  him,  and  to  confirm 
his  own  account  of  the  nature  and  character  of 
those  threats.     BoJmt  y.  FtopU,  129  UL  112, 

.     4:  679 
Other  aceidantfl. 

769.  On  the  question  whether  or  not  the 
drawing  of  traction  engines  over  a  bridge 
which  had  been  built  for  many  years  was  usual 
and  ordinary,  where  there  is  proof  of  the  pas- 
sage of  only  one  engine  over  it,  evidence  as  to 
the  passage  of  such  engines  over  other  bridges 
is  inadmissible.  VermnJOMn  County  v.  UMpps, 
131  Ind.  66,  16:  888 

770.  In  an  action  against  a  city  for  an  in- 
jury caused  by  a  defective  sidewalk,  evidence 
that  another  person  had  ]yreviously  caught 
her  foot  in  the  same  hole  m  the  walk,  and 
would  have  fallen  if  she  had  not  been  held  up 
by  another,  is  competent  to  show  notice  of  the 
defect  on  the  part  of  tiie  city.  OosKen  v. 
England,  119  Ind.  868,  6:  868 

771.  In  an  action  by  a  railroad  employe  for 
injuries  received  while  traveling,  under  orders, 
on  a  train  over  a  new  track  which  he  was  en- 
gaged in  layinff,  where  the  accident  is  alleged 
to  nave  resulted  from  undue  speed  in  the  train, 
proof  that  similar  trains  were  run  over  the 
track  at  the  same  rate  of  speed  on  the  same 
day,  without  any  appearance  of  danger,  is  im- 
material and  inadmissible.  Meloif  v.  Chicago 
dk  N.  W.  B.  Co.  77  Iowa,  743,  4:  887 

772.  Evidence  of  former  fires  set  by  a  partic- 
ular locomotive  is  admissible  in  an  action  for 
damages  from  fire  shown  to  have  been  set  by 
it,  as  tending  to  show  its  improper  construction 
or  management;  but  evidence  of  fires  set  by 
other  locomotives  is  inadmissible.  Jackson- 
friUe.  T,  AK.  W.  B.  Co.  v.  F^ninsvlar  Land^ 
T.  dh  Affy.  Co,  27  Fla.  1.  137.        17:  88,  66 

773.  Evidence  that  fires  were  repeatedly  set 
out  by  sparks  of  unusual  size  from  defendant's 
engines  on  that  part  of  the  line  where  the 
property  was  situated  is  admissible  in  an  action 
to  recover  the  value  of  property  alle^^ed  to  have 
been  destroyed  bv  fire  set  out  by  engines  which 
cannot  be  identified,  as  tending  to  show  gen« 
eral  carelessness  on  the  part  of  the  company, 
when  it  has  been  shown  that  from  the  location 
of  the  destroyed  property  and  the  circumstances 
of  the  case  Uie  fire  probably  originated  as  al- 
leged; but  such  proof  must  be  confined  to  con- 
ditions existing  at  or  about  the  time  of  the  loss. 
Honderwn  v.  PhUadaphia  db  B.  B.  Co.  (Pa.) 
144  Pa.  461.  16:  899 
Condition  at  other  times. 

774  An  objection  to  evidence  of  the  ob- 
struction of  a  street  on  different  days,  where 
the  indictment  charges  an  obstruction  on  one 
day  only,  cannot  be  sustained,  although  de- 
fendant might  compel  the  prosecution  to  elect 
upon  which  act  or  offense  a  verdict  would  be 
claimed.  8taU  v.  CMea^io,  M.  &  8t,  P.  B,  Co. 
77  Iowa.  442,  4:  898 

775.  In  an  action  for  an  injury  caused  by  a 
defective  highway,  evidence  ot  measurements 
made  some  time  after  the  accident,  to  deter- 
mine the  depth  of  a  depression  which  caused 
the  accident,  is  not  incompetent  on  the  ground 
that  it  does  not  appear  that  the  ground  was  in 
the  same  condition  when  measured  as  at  the 
time  of  the  accident,  where  witnesses  made 
comparisons  which  afforded  some  data  for  de- 
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termining  the  depth  at  the  time  of  the  accident. 
Hiaet  V.  Oardnor,  75  Iowa,  814,  1:  168 

776.  Evidence  of  the  condition  of  a  defective 
highway  two  weeks  after  an  accident  is  not  in- 
admissible if  no  repairs  or  change  in  the  con- 
dition have  been  made  during  that  time.  Sal- 
laday  v.  Dodgenlle,  86  Wis.  — ,      80:  641 

777.  Evidence  of  the  condition  of  drains  some 
months  after  the  making  of  a  lease,  when 
couplea  with  evidence  ot  sickness  resulting 
\  from  their  condition  in  the  mean  time,  is  admis- 
sible to  show  their  condition  at  the  time  the 
lease  was  made.  CuUer  v.  Hwnden^  147  Mass. 
471,  1:  489 

778.  Evidence  of  business  transactions  by 
the  testator,  both  before  and  after  the  execu- 
tion of  the  will,  indicating  his  mental  condi- 
tion, are  admissible  on  the  question  of  his  ca- 
pacity at  the  time  the  will  was  executed. 
Kerr  v.  Luntford,  81  W.  Va.  669,  80:  668 
Condition  at  other  places. 

779.  Evidence  that  near  the  broken  part  of 
ft  very  long  railroad  bridge  one  bent  was  out  of 
place  as  much  as  6  inches,  and  that  adjacent  to 
it  and  the  wrecked  part  no  less  than  76  bolts 
were  loose  and  without  nuts,  the  bridge  not  be- 
ing longitudinally  braced,  is  admissible  on  the 
question  of  the  defective  condition  of  the 
bridge,  although  it  is  claimed  by  the  railroad 
company  that  the  wreck  was  due  to  other 
causes  and  the  portion  broken  was  strong  and 
had  been  recently  rebuilt.  Leonard  v.  Souiftern 
R  B.  Co,  21  Or.  665,  16:  881 

780.  To  rebut  the  claim  of  a  railroad  com- 
pany that  the  fall  of  a  bridge  under  a  train 
was  not  due  to  its  defective  condition,  but  to 
an  obstruction  on  the  track,  and  that  the 
broken  portion  had  been  recently  repaired  and 
was  of  sufficient  strength,  evidence  of  the  de- 
fective condition  of  a  part  left  standing,  and 
that  the  structure  under  the  foundation  was 
the  same  in  the  wrecked  as  in  the  remaining 
part,  and  that  a  portion  of  the  wrecked  part 
had  not  been  rebuilt,— is  admissible.  Id, 

781.  It  is  improper  for  counsel  in  an  action  to 
recover  for  injuries  received  by  a  fall  on  a  std^ 
walk  to  offer,  in  the  presence  of  the  juty,  to 
prove  that  other  walks  in  the  vicinity  of  where 
the  accident  occurred  were  defective,  accom- 
panying it  by  a  positive  statement  that  they 
are  all  unsafe;  and  it  will  be  reversible  error 
for  the  court  to  simply  reject  the  offer  without 
telling  the  jurors  of  its  improper  diaracter  and 
cautioning  them  not  to  be  infiuenced  by  it. 
Jonea  v.  Portland,  88  Mich.  598,        16:  487 

782.  In  an  action  for  injuries  occurring  from 
a  defect  in  a  crosswalk,  evidence  tending  to 
show  generally  the  bad  and  defective  condition 
of  the  sidewalks  a  block  or  more  each  way 
from  the  crosswalk  is  inadmissible.  Dundns 
V.  Lansing,  75  Mich.  409,  6:  148 

788.  The  defective  condition  of  a  sidewallL 
for  its  entire  length  may  be  proved  in  order  to 
show  notice,  in  a  suit  for  injuries  received 
from  a  loose  board  in  such  sidewalk.  MeCon- 
neU  V.  Csage,  80  Iowa,  298,  8:  778 

784.  The  bad  condition  of  a  railroad  track  for 
several  hundred  feet  each  side  of  the  place 
where  a  passenger  was  injured  by  derailment 
of  a  car  may  be  proved  by  him  on  the  ques- 
tion of  negligence  in  respect  to  the  track,— at 
least  where  the  railroad  company  has  assumed 
the  burden  of  proof  and  given  evidence  of 
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the  conditioD  of  the  entire  track  near  the  place 
of  injury.     Ohio  VaUey  B.  Co,  v.  Watmn  (Ky.) 

93  Ky.  — ,  •  1®*  81<> 

785.  Testimony  as  to  the  management  and 
speed  of  an  engine  at  a  crossing  f  of  a  mile 
from  the  one  where  an  accident  happened  is 
properly  admitted  as  tending  to  show  its 
managemeot  and  speed  at  the  latter  within  a 
minute  or  so  afterwards.  Lyman  y.  Boston  db 
M.  Jf.  B.  Co.  (N.  H.)  11;  864 

L  BxjUanation  cmd  BebuitaL 

786.  Where  one  charged  with  fraud  in  the 
New  York  custom-house  admits  that  sugar 
was  valued  there  lower  than  in  Boston,  and 
claims  that  the  Boston  polariscope  gives  too 
hifch  a  valuation,  evidence  that  it  does  not  is 
admissible.  Burt  v.  Advertii&r2fetMpap&r  Go, 
154  Mass.  238,  13:  97 

787.  Where  plaintiff  in  an  action  against  a 
railroad  company  to  recover  for  injuries  sus- 
tained in  a  wreck  testified  that  he  had  just 
stepped  out  of  the  car  door  when  the  crash 
came,  evidence  is  admissible  to  corroborate  the 
evidence  of  the  conductor  of  the  train  that  he 
had  returned  to  the  car  leaving  plaintiff  upon 
the  platform  where  he  had  been  with  him,  and 
to  impeach  plaintiff  by  showing  that  the  con- 
ductor did  80  return  to  the  car.  Mitchell  v. 
StnUhem  P.  B.  Co,  87  Cal.  62,  11:  180 

788.  In  an  action  for  personal  injuries,  where 
plaintiff  testified  to  previous  knowledge  of  a 
defect  in  a  street  which  caused  her  injjury,  and 
frankly  said  that  if  she  had  been  thinkmg  of 
the  defect  she  would  not  have  been  injured, '' 
is  incompetent  for  her  attorney  to  explam  away 
such  testimony  bv  proof  of  a  witness's  conver- 
sation with  her  after  she  had  testified, in  which 
conversation  she  could  not  remember,  accord- 
ing to  the  witness,  ^hat  she  had  testified  to. 
Dundas  v.  Laming,  75  Mich.  499,        6:  143 

789.  Where  the  defendant  in  a  suit  on  an 
insurance  policy  sets  up  a  special  defense,  and 
offers  evidence  to  support  it,  after  plaintiff  has 
shown  his  loss  and  the  cause  that  occasioned 
it  and  rested,  plaintiff  may  rebut  by  offering 
affirmative  evidence  to  meet  that  introduced  in 
support  of  the  special  defense.  Louisville  Un- 
derwriters V.  Durland,  123  Ind.  544,    7:  899 

790.  Where  a  life  insurance  company  contests 
payment  of  a  policy  upon  the  ground  that  it 
vras  taken  out  by  the  beneficiary  as  a  wagerine 
policy,  and  proves  that  the  beneficiary  loaned 
the  insured  the  money  with  which  he  paid  the 
premium,  testimony  of  the  agent  of  the  cor- 
poration is  admissible  as  to  negotiations  pre- 
ceding the  application,  tending  to  show  that 
both  the  beneficiary  and  the  insured  were  urged 
by  the  agent  to  apply  for  the  insurance;  that 
the  premium  was  paid  by  insured;* and  tliathe 
thought  of  taking  the  policv  for  the  benefit  of 
the  minor  (Children  of  the  beneficiary,  but  did 
not  do  so  becRUse  the  benpficiaries  could  not 
then  be  so  easily  changed  in  case  such  change 
became  desirable.  SjuitdbU  L,  Assur.  8oc 
V.  Haelewood,  75  Tex.  838,  7:  817 

791.  Where  loose  declarations  have  been  ad- 
mitted to  prove  membership  of  plaintiff  in  a 
relief  association,  defendant  has  the  right  to 
show  that  he  has  never  been  examined  by  the 
medicai  adviser,  as  required  by  the  rules,  and 
never  accepted  as  a  member.    Baltimore  db  0. 
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Employes  Belief  Asso,  ▼.  Post,  122  Pa. 
579,  Zx  44 

792.  On  a  trial  for  homicide,  in  determining 
the  degree  of  malice  implied  in  a  threat  made 
in  the  presence  of  a  witness  some  time  before 
the  killing,  the  jury  are  authorized  to  consider 
the  explanation  of  that  threat  made  bv  the  de- 
fendant, and  to  give  to  his  explanation  sucli 
weight  as  they  may  think  it  entitled  to.  Bol- 
serv.  PeopU,  129  111.  112,  4:  579 

798.  On  a  trial  for  murder,  statements  that 
the  prisoner  made  as  a  witness  in  his  own  be* 
half  may  be  contradicted  by  evidence  in  re- 
buttal showing  former  admissions  or  state- 
ments inconsistent  therewith.  OarlitnY,  State 
71  Md.  293,  4:  601 

m.   Under  Particular  Pleadings, 

794.  Overruling  a  demurrer  to  a  petition  will 
not  prevent  the  court  from  excluding  evidence 
on  the  ground  that  the  petition  does  not  state 
facts  sufiScient  to  constitute  a  cause  of  action. 
Goodrich  v.  Atchison  County,  47  Kan.  355, 

18:  118 
As  to  neg^liig^ence* 

795.  A  petition  charging  negligence  of  a 
carrier  in  not  taking  proper  precautions  to 
preserve  butter  will  admit  eviaence  of  a  cus- 
tom to  put  the  butter  into  cold  storage  until 
refrigerator  cars  are  ready  to  receive  it.  Beard 
V.  lUinois  C.  R  Co,  79  Iowa,  518,        7:  280 

796.  Evidence  of  negligence  in  running  the 
train  is  admissible  under  an  allegation  in  the 
petition  that  plaintiff  sustained  injuries  through 
the  negligence  of  defendant's  servants  **  while 
running,  controlling,  and  managing  its  loco- 
motive engine  and  train  of  cars.  Cfratiot  v. 
Afissouri  P,  B.  Co,  116  Mo.  — ,  16:  189 
As  to  iiguriea  or  damagea. 

797.  In  an  action  against  a  railroad  compa- 
ny for  a  breach  of  covenant  as  to  the  runnmg 
of  a  stream  on  land  granted  to  it  as  a  right  of 
way,  where  the  complaint  alleges  damage  by 
overflow,  an  injurv  to  crops,  and  thn  washing 
of  trash  upon  the  land,  evidence  of  the  depre- 
ciated value  of  the  land  during  the  perioa  in 
which  the  overflow  is  alleged  to  have  caused 
damage  is  material  and  admissible,  as  the  in- 
juries alleged  are  in  the  nature  of  damage  to 
real  estate.  Peden  ▼  Chicago,  B,  L  db  P.  B. 
Co.  78  Iowa,  181,  4:  401 

798.  In  an  action  for  the  conversion  of  a  stock 
of  goods,  an  allegation  that  the  taking  of  the 
property  broke  up,  injured,  and  destroyed 
plaintiff's  business,  brought  him  in  disgrace, 
and  injured  his  business  reputation  and  credit, 
for  which  he  suffered  damages,  etc. ,  is  a  claim 
warranting  the  admission  of  evidence  showing 
his  daily  receipts  or  sales  for  two  weeks  prior  to 
the  conversion,  upon  the  question  of  damages 
to  his  business.  Hangen  v.  Ho'Chemekter,  114 
N.  T.  566,  6:  137 

799.  An  allegation  that  plaintiff  ''  has  suf- 
fered great  expense"  in  consequence  of  an  in- 
jury to  his  foot  will  permit  proof  of  damage 
to  a  bed  while  he  was  in  it,  by  the  application 
of  carbolic  acid  to  his  foot.  Fox  v.  Chicago^ 
St.  P,  db  K.  C.  B.  Co,  (Iowa)  17:  889 

800.  A  declaration  in  an  action  to  recover 
dama^  for  personal  injuries,  alleging  that 
plaintiff's  arm  and  leg  were  greatly  hurt,  cut, 
sprained,  bruised,  wounded,  and  injured,  and 
that  he  was  so  injured  in  his  arm  and  leg  as  to 
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be  permanently  injured  and  crippled  for  life, 
— ^Ib  sufficiently  specific  to  admit  proof  of 
fracture  '  of  the  arm.  Thcmpwn  y.  Quiney, 
88  Mich.  178,  10:  784 

801.  An  allegation  in  an  action  to  recover  dam- 
ages for  an  assault  and  battery,  that  by  reason 
8?  the  in  juries  inflicted  plaintiff  "waa  hurt  and 
injured  and  became  and  was  sick,"  is  sufficient 
to  admit  proof  of  the  extent  of  plaintiff's  inju- 
ries, as  well  as  of  his  physical  and  mental  suf- 
fering resulting  immediately  from  the  assault 
and  battery,  as  a  basis  for  damages;  and  such 
items  need  not  be  spedflcally  set  out  in  the 
complaint.     Morgan  v.  KendalL  124  Ind.  4d4, 

9:  446 

802.  In  an  action  for  damages  for  personal 
injuries  in  which  the  nature  and  the  perma- 
nent chnnicter  of  the  injuries  are  alleged  in 
the  complaint,  the  loss  or  impairment  of  ca- 
pacity to  attend  to  business  may  be  given  in 
evidence  without  being  specially  pleaded. 
TreadmU  v.  Whittier,  m  Cal.  674,      6:  498 

808.  Loss  of  earnings  is  an  element  of  dam- 
ages m  an  action  for  personal  injuries,  but  must 
be  counted  upon  in  the  complaint  in  order  to 
constitute  a  basis  for  evidence  on  the  subject. 
But  where  evidence  of  plaintiff's  earnings  at  the 
time  of  the  injuries  is  admitted  without  objec- 
tion, it  is  a  waiver  of  the  objection  that  such 
loss  is  not  alle£:ed  in  the  complaint.  Mellor  v. 
Missoun  P,  n.  Go.  105  Mo.  455,  10:  86 

804.  Allegations  that  sparks  and  coals  of  fire 
escaped  from  a  passing  engine  through  care- 
lessness and  negligence  of  a  railroad  company, 
and  came  in  contact  with  dry  grass  and  rub- 
bish on  the  right  of  way,  from  which  the  fire 
escaped  and  ran  across  the  intervening  coun- 
try and  burned  plaintiff's  cranberry  marsh, — 
are  sufficient  to  admit  proof  of  the  attending 
circumstances  of  the  fire,  and  that  the  burning 
of  the  marsh  was  a  natural  and  probable  result 
of  the  fire.  Marvin  ▼.  Ohieago,  M.  <fe  St,  P. 
/?.  Cc^.  79  Wis.  140,  11:  606 

805.  Evidence  of  an  injury  to  plaintiff's  hip 
may  be  given  to  show  the  force  of  a  blow  and 
the  manner  in  which  it  was  inflicted,  where  the 
action  is  for  injury  to  his  leg  caused  by  the 
blow,  although  he  claims  no  damages  on  ac- 
count of  his  hip.  Palmer  v.  Michigan  C.  B, 
Co.  93  Mich,  (^(j,  17:  686 
Under  general  denial  and  ans^wer, 

806.  A  general  denial  in  an  action  against  a 
receiver  for  the  alleged  wrongful  ejection  by 
a  station  a^ent  of  a  colored  person  from  the 
ladies'  waiting-room  will  admit  evidence  of  a 
rule  separating  the  races,  and  such  rule  need 
not  be  set  up  by  way  of  confession  and  avoid- 
ance. Stnith  V.  Chamberlain,  88  S.  C.  555, 

19:  710 

807.  Evidence  that  a  note  has  been  materially 
altered  after  execution  is  admissible  on  fore- 
closure of  a  mortgnse  securing  it,  under  a  ^n- 
i»ral  denial.  Walton  Plow  Co.  v.  Camjibell 
35  Neb.  173.  16:468 

808.  Proof  of  an  estoppel  is  admissible  in  an 
action  of  trespass  to  try  title  under  the  plea 
of  not  guilty.  Dooley  v.  Montgomery y  72 Tex. 
429,  8:  716 

809.  Under  a  paragraph  of  an  answer  deny- 
ing the  execution  of  a  note,  it  may  be  proved 
that  the  note  was  altered  after  it  had  been 
signed,  as  well  as  that  it  had  not  been  deliv- 
ered.    Palmer  v.  Poor,  121  Ind.  185,  6:  469 

See  Index  to  ITotes  Preceding. 


810.  Under  an  answer  which  alleges  that  a 
lease  was  surrendered  by  mutu^  agreement 
before  the  accrual  of  the  rent  sued  for,  evidence 
is  admissible,  that  after  an  attempted  surren- 
der the  landlord  went  into  exclusive  possession 
of  the  leased  premises,  which,  if  the  lease  had 
not  been  surrendered,  would  have  amounted 
to  a  trespass.  Kneeland  v.  Schmidt,  78  Wis. 
345,  11:  498 

n.  MisceUaneouM, 

811.  In  an  action  by  a  director  against  a  cor- 
poration for  personal  services,  the  corporation 
cannot  give  evidence  to  prove  that  it  exists 
only  in  name,  and  that  an  investment  company, 
which  is  not  made  a  party,  is  the  organization 
for  which  defendant  hold  its  francuiises,  and 
that  plaintiff's  claim  as  to  such  other  company 
is  unjust.  Ten  Eyck  v.  Bontiac,  0.  dt  P.  A.  R. 
Co.  74  Mich.  226,  8:  878 

812.  Evidence  as  to  any  other  influence  than 
that  of  the  evidence  and  instructions  of  the 
court  \nd  arguments  of  counsel,  brought  to 
bear  upon  a  juror,  is  immaterial  in  an  action 
by  him  for  libel  in  relation  to  his  action  as 
such  juror.  Wdeh  v.  Tribune Pitb.  Co.  (Mich.) 
83  Mich.  661,  11:888 

813.  A  defendant  cannot  give  testimony  to 
show  whether  or  not  plaintiff's  counsel  has 
taken  the  case  to  prosecute  on  a  percentage,  or 
whether  or  not  he  is  bearing  the  expenses  of  the 
litigation.  Palmer  v.  Michigan  C.  Jti.  Co.  93 
Mich.  363,  17:  686 

814.  Where  an  administrator  agrees  to  in- 
demnify another  against  loss  if  he  will  sisn 
the  bond  of  himself  and  another  as  admin- 
istrators, in  an  action  on  such  promise  \^  the 
surety  for  the  default  of  the  otner  administra- 
tor, evidence  offered  by  the  defendant  to  prove 
that  the  coadministrator  took  the  sum  belong- 
ing to  the  estate,  and,  with  the  knowledge  and 
approval  of  the  plaintiff,  converted  ft  to  his 
own  use.  is  admissible.  Tighe  ▼•  Morriaon 
116  N.  Y.  263,  5:  617 

815.  Evidence  that  municipal  bonds  were 

Sven  to  raise  money  for  the  payment  of  costs 
a  suit  brought  by  the  council  men  in  their 
individual  capacity,  without  authority  from 
the  municipality,  which  costs  liad  been  recog- 
nized by  the  councilmen  in  their  official  capa- 
city as  a  debt  of  the  rauniciDality,  is  inadmissi- 
ble in  a  suit  upon  the  bonas,  because  it  is  ir- 
relevant.   Baineburg  v.  Pi/an,  127  Pa.  74, 

4:  886 

816.  Evidence  that  a  testator  had  encouraged 
his  nephew,  who  afterwards  acquired  dissipat- 
ed and  drunken  habits,  to  drink  liquor,  is  not 
admissible  in  an  action  by  the  children  of  such 
nephew  contesting  the  uncle's  will,  since  the 
tendency  of  such  evidence  would  be  to  operate 
improperly  on  the  minds  of  the  jury,  and  lead 
tbem  to  infer  that  testator  owed  a  recompense 
to  the  nephew's  children,  which  could  be  dis- 
charged only  by  a  devise  of  property  to  them. 
Randolph  v.  Lampkin,  90  Ky.  561,       10:  87 

817.  On  an  indictment  for  threatening  to  ac- 
cuse a  person  ot  the  cmne  ot  oummg  a  ouiia- 
ing  of  a  third  person,  with  the  intent  of  extort- 
ing money,  as  the  crime  charged  did  not  involve 
any  wrong  to  the  person  making  the  threats* 
evidence  that  the  charge  was  true  is  immaterial, 
where  there  was  nothing  to  show  that  the  threat 
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iras  made  for  aay  oiher  purpose  than  to  extort 
moiiey.     Com.  v.  Buckley,  148  Mass.  27, 

1:  684 

818.  An  agreement  by  a  railroad  company 
with  a  former  owner  of  the  land,  to  construct 
a  farm  crossing  which  was  built  aud  is  still 
maintained,  may  be  considered  by  the  juiy  in 
an  action  by  an  employ^  of  a  grantee  of  tne 
land  to  recover  for  injuries  received  while  at- 
tempting to  use  such  crossing,  as  tending  to 
show  that  plaintiff  was  lawfully  on  the  prem- 
ises, although  the  original  agreement  placed  no 
obligation  on  the  company  in  favor  of  plaintiff. 
8tetBart  v.  Cindnnaii,  W,  A  M.  B.  Co.  89  Mich. 
816,  178  M* 

XTT.  WiuGHT,   Effect,  Ain>    Bufficijshot. 

a.  InOeneraL 

819.  Intivil  actions  it  is  sufficient  if  the  evi- 
dence on  the  whole  agrees  with  and  supports  a 
hypothesis  which  it  u  adduced  to  prove;  and 
it  is  thc'duty  of  the  jury  to  decide  according 
to  the  reasonable  probability  of  the  truth. 
LiUitrom  v.  Northern  P.  B,  Co,  (Minn.) 

80:  587 

830.  Proof  beyond  a  doubt  is  not  necessary 

in  a  civil  action.    Morey  v.  Hoyt,  62  Conn. 

542,  19:  611 

821.  Proof  beyond  a  reasonable  doubt  is  not 
necessary  in  an  action  to  reform  a  written 
contract  because  of  a  mistake.  Sout?iard  v. 
Curley,  184  N.  Y.  148,  IBs  561 

822.  The  doctrine  of  reasonable  doubt  as  to 
li^lt  has  no  application  in  an  action  for  mali- 
cious prosecution  of  a  suit  for  slanderous  words 
ctiarging  a  crime.  A  preponderance  of  evi- 
dence is  sufficient  to  make  out  a  case  for  either 
party.     SmitJt.  v.  Burr^u,  106  Mo.  94, 13:  59 

82d.  Criminal  acts  need  not  be  proved,  in  a 
<rivil  action,  bv  any  greater  or  more  certain 
degree  of  proof  than  is  required  in  civil  actions 
generally.    HeUigmann  v.  Bose,  81  Tex.  222, 

18:  878 

824.  The  rule  that  testimony  as  to  conversa- 
tions which  took  place  a  long  time  previously 
should  be  carefully  scrutinized  loses  much  of 
its  force  when  applied  to  conversations  which 
were  vital  and  important  to  some  transaction 
In  which  the  witness  was  engaged.  Bamdt  v. 
Ifi-ederick,  78  Wis.  1,  11:  199 

825.  Where  a  jury  find  that  the  evidence 
as  to  any  fact  essential  to  plaintiff's  right  of 
recovery,  and  as  to  which  the  burden  of  proof 
rests  upon  him,  is  evenly  balanced,  or  in 
equilibrium,  the  verdict  must  be  for  defend- 
lint.  Wheeler  v.  McOuire,  86  Ala.  398,  8:  808 

H26.The  opinions  of  witnesses  not  experts  are 
entitled  to  little  or  no  regard,  nmess  they  are 
supported  by  good  reasons  founded  on  facts 
which  warrant  them;  but  if  the  reasons  and 
facts  upon  which  they  are  founded  are  frivo- 
lous, the  opinions  of  such  witnesses  are  worth 
little  or  nothing.  Kerr  v,  Lumford^  81  W. 
Va.  659,  8:  668 

»27.  A  notary's  testimony  that  he  has  an 
^fmpressfon"  that  he  sent  a  notice  of  protest 
to  a  certain  person  by  mail  is  not  sufficient 
proof  of  that  fact,  where  his  certificate  states 
merely  that  he  handed  the  notices  to  an  ex- 
press agent  from  whom  the  notes  had  been  re- 
ceived    BoMon  ▼.  Carrol,  90  Tenn.  90, 

18:  787 

See  Index  to  17otes  Preceding^ 


828.  The  testimony  of  a  fireman  on  a  loco- 
motive engine,  whose  duty  it  is  to  ring  the  bell 
when  the  engine  is  in  motion,  "that  although 
he  had  no  independent  recollection  of  ringing  it 
on  a  certain  occasion,  yet  it  was  his  uniform  and 
invariable  habit  to  ring  it,  so  that  it  had  be- 
come second  nature  with  him  to  do  so,  and  that 
from  these  facts  he  was  able  to  state  positively 
that  he  did  ring  it  on  the  occasion  referred  to," 
— ^is  competent  and  sufficient  evidence  to  justify 
the  jury  in  finding  that  the  bell  was  rung,  not- 
withstanding the  testimony  of  other  witnesses 
that  they  were  in  position  to  have  heard  it  if  it 
had  been  rung,  and  that  it  was  not  rung.  Evi" 
son  V.  Chicago,  BL  P.  M.  dt  0.  B  Co.  (Minn.) 
45  Minn.  870,  11:484 

829.  The  evidence  of  witnesses  who  were 
present  at  the  execution  of  the  will  is  entitled 
to  peculiar  weight,  and  especially  is  this  the 
case  with  attesting  witnesses.  Kerr  v.  Lun*- 
ford,  31  W.  Va.  659,  8:  668 

880.  The  common  consent  and  opinion  of 
the  legal  profession  as  shown  by  their  practice 
for  a  long  period  of  time  is  very  good  evidence 
of  what  the  law  is.  VenabU  v.  Wab<Uh  W.  B 
Co.  112  Mo.  103,  18:  68 

881.  Testimony  that  a  notice  of  dishonor 
was  given  by  a  witness  a  **day  or  two  after  he 
received  notice,"  and  that  it  was  *'on  the  16th 
or  17th  of  April,  immediately  after*'  he  re- 
ceived notice,— is  insufficient  to  show  that  it 
was  given  in  due  time.  Boseon  v.  Carrel 
90  Tenn.  90,  18:  787 

882.  In  an  action  on  a  policy  requiring  proof 
of  loss  within  thirty  dajrs,  but  not  requmne 
that  such  proof  shall  be  in  writing,  or  that  it 
be  given  to  any  particular  person  or  officer,  tes- 
timony of  the  assured  that  at  the  time  of  the 
fire  the  agents  of  the  company  were  present 
and  informed  him  that  they  would  notify  the 
company,  and  that  a  short  time  thereafter  the 
adjusters  of  the  comi>anv  came  and  adjusted 
the  loss,  is  sufficient  proof  of  the  loss  and  of  the 
agency  of  the  parties  who  acted  as  ugents  and 
adjusters.  State  Ins.  Co,  v.  tkhreck,  27  ^eb. 
527,  6:  584 
In  divorce* 

838.  A  wife  claiming  that  her  abandonment 
of  her  home  was  caused  by  the  conduct  of  her 
husband  must  in  the  face  of  his  denial,  if  she 
seeks  a  divorce  on  the  ground  of  desertion, 
sustain  her  claim  by  the  corroborative  evi- 
dence of  circumstances  or  of  other  witnesses. 
Herold  v.  EenM  (N.  J.  Ch.)  47  N.  J.  Eq.  (3 
Dick.)  210,  8:  696 


t>.  Cau99  and  Effect. 

884.  Evidence  that  a  cow  was  found  dead 
at  or  near  the  end  of  a  wire  fence  alon^  a  rail- 
road, outside  the  right  of  way,  with  a  hind  foot 
entangled  in  the  top  wire  of  the  fence,  and  that 
the  cow  was  not  breachy,  and  the  staples  of  the 
wire  were  pulled  out,  does  not  prove  that  she 
was  frightened  by  a  train  while  on  the  right  oC 
way,  or  was  injured  bv  running  againet  the 
fence  in  consequence  thereof,  so  as  to  make 
out  a  cause  of  action  against  the  railroad  com- 
pany. PerkiM  v.  8t,  LouU,  1.  M,  d  8.  B.  Co, 
103  Mo.  52,  11:486 

835.  The  fact  that  a  person  falls  in  a  street 
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ttt  a  point  where  rails  project  beyond  a  tempo- 
rary barrier  guarding  an  excavation  warrants 
a  finding  tbat  he  tripped  over  the  end  of  a  rail, 
in  the  absence  of  evidence  of  any  other  possible 
cause  uf  the  fall.  Woodman  v.  Metropolitan 
B,  Co.  149  Moss.  885,  4:  818 

886.  On  the  question  whether  a  brakeman 
lea  trom  a  car  in  consequence  oi  a  aeiccuve 
brake,  proof  that  he  was  seen  at  a  brake  a  mo- 
ment before,  with  one  arm  about  the  brake 
lever  and  pulling  on  the  brake,  is  sufficient  to 
sustain  a  verdict  finding  that  the  fall  was  due 
to  such  defect  Philadelphia  d  B,  H  Oo.  y. 
Huber,  12(5  Pa.  68,  5:  489 

837.  Testimony  of  witnesses  to  the  springing 
up  of  a  fire  immediately  after  the  passing  of  a 
train,  and  that  there  was  no  fire  before,  and  no 
other  api>arent  cause  for  it,  is  sufficient  to  war- 
rant the  inference  that  it  was  caused  by  tlie 
train.  Union  P.  R,  Co,  v.  De  Busk,  13  Colo. 
294,  8:  850 

888.  Evidence  that  before  a  train  passed 
there  was  no  fire,  but  that  sparks  were  flying 
from  the  smokestack  when  it  passed,  and 
soon  alterwurds  a  fire  broke  out,  and  a  live 
piece  of  coal  about  one  inch  long  and  three 
quarters  of  an  inch  thick  was  found  near  by, 
is  sufficient  evidence  that  a  fire  which  broke 
out  about  that  time  was  set  by  the  train. 
WhiU  V.  Chicago,  M.  &  8t.  P.  B,  Co.  1  8.  D. 
826,  9:  8S4 

c.  Certifleatej  Offldal  Acts  or  Becord. 
See  also  supra,  818,  444-446. 

889.  A  certificate  of  an  engineer  is  sufficient 
evidence  ot  tDe  periormance  ot  a  contract 
which  provides  that  the  work  shall  be  done  to 
bis  satisfaction,  to  be  testified  by  a  writing  or 
oertificate  under  his  hand.  MeGfuire  v.  Bapid 
City,  6  Dak.  64Q,  6:  758 
See  also  Contkaots,  804-811. 

840.  Til  at  the  schedule  of  rates  fixed  by  the 
railroad  commissioners  shall  tye  deemed  and 
taken  as  sufficient  evidence  that  the  rates  fixed 
therein  are  just  and  reasonable  does  not  make 
them  conclusive  as  against  Judicial  inquiry, 
but  makes  them  competent  and  adequate  evi- 
dence of  the  correctness  of  the  action  of  the 
commissioners,  in  the  absence  of  countervail- 
ing proof  that  they  have  exceeded  their 
powers,  or  abused  their  discretion  and  invaded 
aome  ri>;ht  of  the  railroad  company.  Pensacola 
d  A.  B.  Co.  Y,  State,  2  Inters.  Com.  Rep. 
522,  25Fla.  810,  8:  661 

841.  A  recital  in  the  records  of  a  special 
meeting  of  a  board  of  county  commissioners, 
that  the  meeting  was  "called  by  the  chairman 
for  the  purpose  of  ordering  an  election"  as  to 
issuing  bonds  of  a  county  under  the  provisions 
of  a  designated  statute,  is,  in  the  absence  of 
allegation  and  proof  to  the  contrary,  sufficient 
evidence  that  notice  of  the  time  and  purpose  of 
•uch  special  meet  in  e  was  given  to  each  member 
of  the  board.    Stockton  ▼.  PfwU,  29  Fla.  1, 

15:  48 

As  to  election* 

842.  The  official  returns,  when  duly  certified, 
are  prima  facie  evidence  that  the  result  is  as 
declared,  but  such  return  or  canvass  is  never 
conclusive  unless  made  so  by  statute.  As  a 
quasi  record,  it  is  entitled  to  the  presumption 
of  regularity,  and  is  prima  fade  evidence  of 

See  Index  to  Notes  Preceding. 


its  uitegrity.     Bdrtman  v.    Tounff,  17  Or. 
150,  8:  69a 

848.  In  determining  a  contested  election,  the 
evidence  of  the  ballots  actuallv  cast  will  con- 
trol that  furnished  by  the  official  count,  pro- 
vided the  ballots  have  been  preserved  and  pro* 
tected  from  tampering.  Id^ 


d.  To  (hercome  Writing  or  Pleading, 

844.  Testimony  must  be  plain  and  con- 
vincing beyond  reasonable  controversy,  in  or- 
der to  overcome  the  presumption  tbat  a  written 
contract  expresses  correctly  tlie  intention  of  the 
pai'tics.  Meiswinkel  v.  8t,  Paul  F,  dt  M.  Ins. 
Co,  75  Wis.  147,  6:  BOO 

845.  Direct,  positive,  and  uncontradicted 
testimony  of  two  witnesses  to  the  fact  of  a  con- 
temporaneous verbal  agieement  as  an  induce- 
ment to  sign  a  writing  is  sufficient  where  it  is- 
predse,  definite,  and  disUnct,  and  highly  prob- 
able and  reasonable.  Ferguson  ▼•  Saifertjf 
128  Pa.  8d7,  6:  ZZ 

846.  The  testimony  of  two  witnesses  or 
their  equivalent  is  necessary  to  modify  an 
antenuptial  agreement,  even  on  the  ground 
of  fraud.    LtScens^s  Appeal,  143  Pa.  886, 

18:  581 

847.  Parol  evidence  to  convert  a  deed  abso- 
lute on  its  face  into  a  mortgage  must  be  clear 
and  specific,  and  leave  no  doubt  in  the  mind 
of  the  chancellor.  Satterfleld  v.  Malone  <C. 
C.  W.  D.  Pa.)  85  Fed.  Rep.  445,  1:  86^ 

848.  No  parol  trust  will  be  engrafted  on  a 
legal  title  which  the  instrument  of  conveyance 
makes  absolute  on  its  face,  unless  the  fraud 
necessary  to  oreate  it  is  established  by  dear 
and  convincing  proof.  Brock  v.  Brock,  90» 
Ala.  86.  9:  887 

849.  Evidence  of  one  seeking  to  establish  in 
his  own  favor  a  parol  trust  in  laud,  to  the  effect 
that  the  one  holding  the  legal  title  obtained  it 
in  accordance  with  an  agreement  to  purchase 
the  land,  and,  upon  being  reimbursed  the 
amount  the  land  cost  biro,  together  with  cer- 
tain debts  due  him  from  the  claimant,  to  con- 
vey the  title  to  the  latter;  and  evidence  of 
third  persons  as  to  admissions  of  the  owner, 
after  he  purchased  the  land,  that  he  purchased 
in  accordance  with  the  agreement, — while  com- 
petent  as  tending  to  establicth  the  trust,  is  not 
sufficient  for  that  purpose.  Facts  and  circum- 
stances must  be  shown  tending  to  negative  the- 
owner's  purpose  to  purchase  for  himself,  and 
to  show  a  purpose  to  create  a  trust.  Bintofi 
V.  Pntcfiard,  107  N.  C.  128,  10:  401 

850.  Evidence  that  a  person  purchased  land 
for  $4,800,  paying  $2,800  down;  that  the  land 
was  subsequently  sold  to  collect  the  amount 
unpaid,  when  a  third  person,  who  had  taken, 
a  mortgage  on  it  from  the  purchaser  to  secum 
$700,  purchased  it  for  $3,097  when  it  was  worth, 
from  $12,000  to  $15,000;  and  that  the  mort- 
gage debt  was  permitted  to  remain  uncanceled, 
— IS  sufficient,  when  supplemented  by  evidence 
that  he  agreed  to  purchase  it  and  reconvey  it 
to  the  mortgagor  upon  being  repaid  the  amount 
of  his  debt  and  advances,  and  evidence  of  hla 
admissions,  made  after  taking  possession,  that 
be  held  in  trust  for  the  mortgagor,  to  establish 
the  trust.  Id. 

851.  In  an  action  by  a  grantee  in  a  tax  deed  to 
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recover  the  premises  mentioDed  therein,  a 
stipulation  as  to  the  existence  of  certain  facts 
from  which  it  appeared,  in  the  judgment  of 
the  court*  that  the  tax  assessment  was  made  to 
a  person  who  was  not  the  owner  of  the  proper- 
ty, is  a  waiver  of  the  conclusive  character  of 
the  deed,  under  the  statute,  as  to  the  regularity 
of  the  assessment.  Tracy  v.  Beed  (G.  C.  D. 
Or.)  18  Sawy.  623.  8:  778 

Pleading:. 
See  also  ntpra,  585. 

852.  Where  plaintiff  in  an  equity  case  has 
not  waived  an  answer  under  oath,  an  answcnr 
under  oath  and  responsive  to  the  bill  is  evi- 
dence for  defendant,  and  must  prevail  unless 
it  is  overcome  by  the  testimony  of  two  wit- 
nesses, or  one  witness  and  corroborating  cir- 
cumstances which  are  equivalent  in  weight  to 
the  testimony  of  another  witness.  Satterfleld 
V.  Malane  (0.  C.  W.  D.  Pa.)  85  Fed.  Rep.  44o, 

1:  86 

858.  The  effect  of  a  responsive  answer  as 
evidence  cannot  be  accorded  to  a  verified  plead- 
ing the  jurat  to  which  sets  out  the  truth  of  its 
allegations  "so  far  as  they  are  therein  stated" 
as  of  the  pleader's  own  knowledge,  where  the 
pleading  contains  not  a  single  allegation  that 
purports  to  be  as  of  his  own  knowledge.  Biegel 
▼.  Amenean  L,  Ins,  Co,  153  Pa.  184, 

19:  166 

e.  Am  to  Frattd, 
See  also  tupra,  846,  848. 

854.  Evidence  to  prove  fraud  should  be  so 
strong  and  cogent  as  to  satisfy  the  mind  and 
conscience  of  a  common  man,  and  so  to  con- 
vince him  that  he  would  venture  to  act  upon 
that  conviction  in  matters  of  the  highest  con- 
cern and  importance  to  h  is  own  interest.  Ghti- 
b&r  V.  Baker,  20  Nev.  458,  9:  808 

855.  The  fact  of  fraud  may  be  proved  by 
circumstantial  evidence  if  sufficiently  strong. 
Bamdt  v.  Frederick,  78  Wis.  1.         11:  199 

856.  Direct  and  positive  evidence  of  notice 
or  knowledge,  by  the  vendee,  of  intended 
fraud  upon  Uie  creditors  of  the  vendor,  is  not 
required.  Sudi  notice  or  knowledge  may  be 
inferred  from  circumstances.  Van  BaalieY, 
Bdrrinffton,  101  Mo.  602,  11:  484 

857.  Circumstances  calculated  to  excite  sus- 
picion are  not  sufficient  to  establish  fraud. 
JSatterfield  v.  Malone  (C.  C.  W.  D.  Pa.)  35 
Fed.  JEtep.  445,  1:  85 

858.  A  mere  6  aspicion  on  the  part  of  the  jury 
will  not  warrant  them  in  finding  that  a  pur- 
chaser of  goods  did  not  take  them  in  good 
faith.  Fraud  must  be  distinctly  proved.  Tu- 
ieur  V.  Chase.  66  Miss.  476,  4:  888 

859.  That  only  a  few  days  elapsed  between 
the  execution  of  a  chattel  mortgage  and  tak- 
ing possession  of  the  mortgaged  property  is 
not  of  itself  a  badge  of  fraud.  Fierce  v.  John- 
son, 93  Mich.  125,  18:  486 

t.  As  to  Negligence. 

See  also  suprat  141-148. 

860.  Circumstantial  evidence  alone  may 
authorize  a  finding  of  negligence.  Jackson^ 
vilU,  T,  d  K.  W.  R.  Co,  v.  Peninmlar  Land, 
T.  d  Mfg,  Co.  27  Fla.  1, 157,        17:  88,  66 

See  Index  to  lT<itea  Preceding* 


861 .  It  is  not  conclusive  against  the  right  of 
a  child  to  recover  a^inst  his  employer  for 
negligence  in  giving  him  dangerous  work,  that 
he  had  done  it  for  some  time  oef ore  he  was  in- 
jured.   HinekUy  v.  MoraedoiDsky,  1^  111.  359, 

8:  490 

862.  In  an  action  by  a  civil  engineer  for 
damages  for  injuries  received  while  nding,  un- 
der orders,  in  a  train  over  a  new  track  which 
he  was  laying,  the  accident  being  alleged  to 
have  resulted  from  undue  speed  of  the  train, 
proof  that  the  track  had  slid  so  as  to  make 
short  uneven  curves;  that  one  side  was  buried 
in  the  mud  at  intervals,  while  the  other  side 
was  raised  on  planks;  that  the  brakes  were  ap- 
plied to  check  speed,  without  orders;  and  that 
plaintiff,  because  of  the  swaying  of  the  cars, 
went  to  the  end  of  the  train  to  jump  off,  anti- 
cipating an  accident, — is  sufficient  to  warrant 
a  findini?  of  undue  speed.  Mdoy  v.  Chicago  dt 
N.  W.  R,  Co,  77  Iowa,  748,  4:  a«87 

868.  Showing  that  loose  boxes  placed  by  the 
foreman  of  a  gang  of  railroad  laborers  upon  a 
car  to  be  pushed  along  the  track  by  a  band  car, 
and  remaining  in  his  charge,  came  in  contact 
with  a  station  platform  while  the  cars  were  in> 
motion,  causing  injury  to  an  employe  on  the 
hand  car,  makes  out  a  prima  facie  case  of  neg- 
li^nce  for  which  the  company  is  responsible, 
without  showing  that  the  foreman  could  have 
prevented  the  boxes  slipping,  or  that  the  slip- 
ping was  not  caused  suddenjy  by  a  joint  in  the 
rails.  Louistille  db  N,  B,  Co,  v.  NortlUngton 
91  Tenn.  56,  16:  868 

864.  There  is  no  evidence  of  negligence  for 
the  jury  in  the  mere  fact  that  a  person  struck 
by  a  trbin  at  a  railroad  crossing  did  no$  hear 
the  signals,  which  were  actually  given,  or  see- 
the train,  when  it  could  have  ^n  seen  in 
ample  time  to  avoid  the  collision.  Newhard 
V.  Pennsylvania  B.  Co,  153  Pa.  417,  19:  668 

865.  The  mere  fact  that  chips  were  found  on 
the  track  at  the  point  where  the  car  of  a  roller- 
coaster  was  derailed  will  not  establish  negli- 
gence on  the  part  of  servants  of  the  owner  of 
the  land  who  were  erecting  buildings  in  the 
vicinity,  which  will  render  him  liable  for  per- 
sonal injuries  caused  by  the  accident,  where 
the  coaster  was  owned  by  and  under  the'control 
of  a  third  person,  and  what  caused  the  chips  to- 
be  upon  the  track  is  not  shown,  but  the  evi- 
dence suggests  possible  causes  entirely  uncon- 
nected with  defendant's  servants.  Knottnerus 
V.  North  Park  Street  B.  Co,  98  Mich.  848, 

17:  786 

866.  The  failure  of  a  street-railway  company 
to  discover  a  defective  welding  in  an  iron  on  a- 
canal  bridge  belonging  to  the  state,  which  the 
street  railway  was  obliged  to  cross,  is  not  evi- 
dence of  negligence  sufficient  to  go  to  the  jury, 
where  there  was  nothing  to  suggest  to  the  gen- 
eral traveler  or  to  the  company  the  presence 
of  any  such  defect,  and  it  was  not  discoverable 
by  one  using  the  bridge  merely  for  the  purpose 
of  crossing.  Birmingham  v.  BocJiester  City  dk 
B.  B.  Co.  187  N.  Y.  18,  18:  764 

867.  Voluntary  exposure  to  unnecessary  dan- 
ger which  will  prevent  recovery  of  life  insur- 
ance  is  not  shown  by  the  fact  that  the  insured, 
while  waiting  for  a  train,  was  thrown  or  fell 
upon  the  track  from  a  platform  not  intended 
for  use  in  getting  upon  his  train,  or  in  fact  for 
use  by  passengers  at  all,  though  they  some* 
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tjmefl  used  it,  but  for  train  bands,  and  wbich 
-was  only  about  2^  feet  wide  in  places  wbere 
girders  extended  out  from  the  wall.  Baden- 
feid  Y.  MoMoehvutU  Mut,  Acd,  Ajuo.  (Mass.) 
154  Mass.  77,  13:  S63 

868.  Thatone  was  walking  in  a  public  street 
in  the  usual  way  just  before  be  received  the 
fall  which  occasioned  the  injuries  for  which 
he  briiigs  suit  warrants  a  finding  that  be  was 
in  the  exercise  of  due  care,  although  at  the 
time  he  was  in  close  proximity  to  a  barrier 
guarding  an  excavation.  Woodman  v.  Metro- 
poUtan  &  Co.  149  Mass.  835.  4:  818 


g.  As  to  Property-Righis, 


See  also  supra,  208>242. 


869.  Insolvency  is  shown  prima  facie  so  as  to 
Justify  a  suit  in  equity  in  a  foreign  state  to 
reach  property  of  a  judgment  debtor,  by  testi- 
mony of  one  of  his  neighbors  that  be  owned  a 
homestead  of  5  acres  on  which  he  resided,  a 
•cow  or  two,  and  was  reported  to  have  a  legacy 
in  the  foreign  state,  and  of  bis  attorney  that 
be  knew  of  no  property  owned  by  the  debtor 
where  the  suit  was  brought.  Titttnan  y»  Thorn- 
ton, 107  Mo.  600,  16:  410 

870.  A  person  was  held  not  to  be  an  innc- 
cent  purchaser  of  land  from  heirs  without  no- 
tice that  another  person  was  also  an  heir,  where 
be  testified  that  he  knew  the  latter  well  and 
was  with  bim  much  in  boyhood;  also  that  be 
knew  the  mother  for  many  years  while  sbe  was 
living  with  her  second  husband,  but  did  not 
Jluow  the  relationship  of  the  parties.  Boss  v. 
Morrtyw,  85  Tex.  172,  16:  648 

871.  A  finding  that  a  deed  from  a  parish 
pnest  U)  a  cardinal  of  the  Koman  Catholic 
Church,  containing  an  express  assumption  by 
the  grantee  of  a  mortgage,  was  delivered  and 
accepted,  is  sustained  by  evidence  that  the  car- 
-dinal,  having  knowledge  of  the  deed,  when  & 
demand  for  the  debt  was  made  simply  referred 
the  creditor  to  the  parish  priest  in  possession 
of  the  property,  ana  that  the  latter  insured  it 
in  the  cardinars  name,  and  regularly  collected 
the  rents  and  paid  them  over  to  the  chancery 
office,  which  managed  the  cardinal's  business 
affairs  relating  to  the  church.  Clifford  v.  Ci?r- 
viqan,  117  N.  Y.  257,  6:  610 
•Gift. 

872.  One  competent  credible  witness  is  suf- 
ficient to  establish  a  gift  causa  mortis.  Page 
V.  Lewis,  89  Va.  1,  18:  170 

873.  Evidence  of  failure  to  mention  an  al- 
leged donatio  causa  mortis  at  an  interview 
three  days  after  the  donor's  death,  at  which 
the  affairs  of  the  estate  were  under  considera- 
tion, and  that  the  donee  said  that  "as  there 
was  no  will  8he  suooosed  all  she  would  have'* 
^as  certain  other  property  mentioned  and  uo( 
including  the  gift, — does  not  furnish  a  suffl* 
cient  basis  for  even  a  reasonable  conjecture 
against  the  gift,  where  the  donee  had  not  then 
consulted  a  lawj^er,  and  had  been  informed  bv 
the  family  physician  that  the  gift  was  invalid, 
especially  where  the  witness  giving  the  testi- 
monv  contradicted  himself  on  material  points 
and  bad  always  acted  adversely  to  the  claim- 
ant. "  Id. 

See  Index  to  Notes  Preceding. 


h.  In  Criminal  Cosm. 
See  also  iitfra,  904-007. 

874.  Wbere  an  indictment  may  charge  the 
commission  of  an  offense  in  either  of  several 
counties,  proof  of  the  commission  of  the  offense 
in  either  county  sufficiently  proves  the  allega- 
tion of  its  commission  in  the  county  where 
the  venue  in  laid.     Watt  v.  People,  126  111.  9, 

1:  408 

875.  The  existence  of  a  corporation  whose 
ownership  is  alleged  in  an  indictment  is  not 
sufiBciently  proved  by  evidence  that  certain 
persons  were  doing  business  under  a  company- 
name  and  owned  all  the  property  of  the  com- 
pany, and  that  a  statute  had  been  passed 
incorporating  the  company,  wbere  there  is  no 
further  proof  of  any  organization  effected 
under  the  statute.  State  v.  Murphy,  17  K.  I. 
698,  16:  660 

876.  No  evidence  can  be  legally  competent 
and  sufficient  to  corroborate  an  accomplice, 
which  does  not  tend  to  confirm  the  testimony 
of  the  accomplice  upon  a  i>oint  material  to 
the  issue,  in  the  sense  that  it  t«nds  to  prove 
the  guilt  of  the  defendant.  United  States  v. 
Lancaster  (C,  C.  S.  D.  Ga.)  44  Fed.  Rep.  896, 

10:  888 
Reasonable  doubt. 

877.  Whenever  a  defense  in  a  criminal 
prosecution  is  so  proved  that  a  reasonable 
doubt  is  caused  as  to  any  part  of  the  case,  tbe 
defendant  is  entitled  to  the  benefit  of  that 
doubt,  and  should  be  acquitted.  State  v. 
Schweitzer,  57  Conn.  532,  6:  186 

878.  The  benefit  of  the  good  character  of  a 
person  charged  with  crime  is  not  limited  to 
cases  where  there  is  a  reasonable  doubt  of  his 
guilt,  but  evidence  of  his  good  character  may 
itself  create  the  reasonable  doubt  which  will 
entitle  him  to  acquittaL  Com.  v.  Cleary,  185 
Fa.  64,  8:  801 
879.  A  juror  is  not  allowed  to  create  sources  or 
materials  of  doubt  by  resorting  to  trivial  and 
fanciful  suppositions  and  remote  conjectures 
as  to  possible  states  of  facts  differing  from  that 
established  by  the  evidence.  He  is  not  at  lib- 
erty to  disbebeve  as  a  juror  if  from  the  evidence 
be  believes  as  a  man.  His  oath  imposes  no  ob- 
ligation to  doubt  where  no  doubt  would  exist  if 
no  oath  had  been  administered.  Watt  v.  PeoviU 
126  HI.  9,  1:  408 

880.  The  doubt  under  the  influence  of  which 
a  jury  should  acquit  must  always  be  reasona- 
ble. If  produced  merely  by  undue  sensibility 
in  view  of  the  consequences  of  the  v^ndict,  it  is 
not  reasonable.  Id. 
As  to  sanity* 

881.  Reasonable  doubt  of  sanity  is  not  a 
proper  test  of  the  sufilciency  of  evidence  to 
convict;  but  the  reasonable  doubt  must  be  as 
to  the  whole  evidence,  and  not  as  to  a  i>articu- 
lar  fact  in  the  case.  Hornish  v.  PeopUy  142 
111.  620,  18:  287 

882.  When  the  defense  of  insanity  is  relied 
nnon,  the  rule  in  force  in  Florida  is  thnt  if  the 
evidence  introduced  tends  to  rebut  the  pre- 
sumption of  sanity  on  the  part  of  the  accused, 
and  the  jury  entertain  a  reasonable  doubt;  after 
due  consideration  of  all  the  evidence,  as  to  his 
sanity,  it  in  t  heir  dutv  V)  acquit.  Armstrong  v. 
State,  do  Fla.  170,  *  17:  484 
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Homicide* 

888.  lu  det'.rmining  the  degree  of  malice 
implied  in  a  threat  made  in  the  presence  of  a 
witness  a  considerable  time  before  the  killing, 
It  is  proper  for  the  jury  to  take  into  considera- 
tion the  facts  that  the  defendant  was  more  or 
less  Intoxicated  at  the  time ;  that  he  and  the 
deceased  were  in  the  habit  of  quarreling  one 
day  and  becoming  friends  the  next;  ana  that 
before  the  killing  they  may  have  become  recon- 
ciled.   Bolzer  ▼.  Pe€^,  129  111.  112,    4:  679 

884.  Where  a  baggageman  andbrakeman 
were  seen  together  in  lae  uagg«ige  car  m  private 
conversation  before  starting  on  a  trip,  and 
had  access  to  a  car  in  which  an  express  mes- 
«en j;er  was  murdered,  and  an  adjoining  one  in 
which  a  safe  was  robbed;  and  at  the  last  station 
before  the  murder  was  committed  the  baggage- 
man was  seen  passingtrom  one  car  to  the  other; 
«nd  no  other  parties  upon  whom  suspicion  can 
possiblv  rest  were  seen  in  or  about  said  cars; 
and  it  is  difficult  to  conceive  how,  imder  the 
circumstances  proved,  any  other  parties  could 
have  gained  access  to  the  cars,  committed  the 
murder  and  robbery,  and  escaped  unnoticed; 
and  the  account  given  b;^  the  baggageman  of 
the  transaction  abounds  in  many  improbabil- 
ities,—these  facts,  coupled  with  proof  of  their 
subsequent  unexplained  possession  of  large 
sums  of  money  of  the  same  denominations  and 
description  as  that  taken,  and  a  marked  altera- 
tion in  their  circumstances  and  ideas  as  to  the 
use  of  money,  and  of  their  subsequent  intimacv 
and  frequent  private  interviews,  and  an  ad- 
mission of  the  brakeman  as  to  concealing  $2,000 
in  his  house  under  the  carpet,  are  sufficient  to 
justify  a  verdict  of  guilty  as  to  both.  Watt  v. 
Pe<ypU,  126  111.  9,  1:  408 

885.  The  corpus  delicti  of  the  making,  pro- 
cunng,  etc.,  of  dynamite,  with  intent  to  use 
the  same  for  the  unlawful  destruction  of  the 
lives  of  certain  persons,  is  sufficiently  proved 
by  the  fact  that  defendant  had  such  explosives 
in  his  possession  and  kept  them  concealed,  and 
on  different  occasions  threatened  to  take  the 
lives  of  such  persons,  and  said  he  would  throw 
bombs  at  tbem  wherever  he  might  meet  them. 
Hroruk  v.  Pe&jfie,  184  111.  189,  8:  887 

886.  In  a  case  of  perjury  every  material  al- 
legation m  liie  indictment  may  be  shown  by  a 
single  witness,  except  the  allegation  that  the 
evidence  of  the  prisoner  in  question  was  false, 
and  that  he  did  not  believe  ft  to  be  true.  The 
deed  in  question  being  a  forgery,  it  is  material 
to  show,  as  a  circumstance  of  corroboration  of 
the  testimony  of  the  accusing  witness,  that  it 
was  in  the  handwriting  of  the  prisooer,  that 
the  tatter  was  extensively  ensraged  in  forging 
and  causing  to  be  forged  deeds  to  lands  in 
that  portion .  of  the  state.  United  States  v. 
HaU  (0.  C.  S.  D.  Qa.)  44  Fed.  Rep.  864, 

10:  8S4 

887.  Before  the  Jury  are  authorized  to  con- 
vict ihe  defendant  on  a  charge  of  perjury,  they 
must  be  satisfied  from  the  testimony  of  one 
witness  with  corroborating  circumstances,  or 
from  the  testimony  of  more  than  one  witness, 
that  the  prisoner  swore  and  testified  falsely,  not 
believing  his  testimony  to  be  true.  Id, 

888.  The  evidence  to  show  perjury  must  be 
aomething  more  than  sufficient  to  counterbal 
ancc  the  oath  of  the  prisoner  and  th(>  legal  pre  - 

See  iBdez  to  17otes  Preeediv|f. 


sumption  of  his  Innocence.  The  oath  of  the 
accusing  witness,  therefore,  will  not  avail  to 
convict,  unless  it  be  strongly  corroborated  by 
other  independent  circumstances;  but  the 
jury  will  be  justified  in  convicting  upon  the 
testimony  of  a  single  credible  witness  so  cor- 
roborated. Id. 
889.  One  directly  opposing  witness  is  suffi- 
cient to  convict  of  perjury,  if  corroborated 
by  facts  and  circumstances  proved  on  the  trial, 
sufficient  to  establish  the  commission  of  per- 
jury beyond  a  reasonable  doubt.  State  v. 
Oibbs,  10  Mont.  218,  10:  749 
Gamiiig^. 

890.  A  statutory  provision  making  gambling 
implements  pnma/acfd  evidence  Uiat  tne  place 
where  they  are  found  is  kept  for  the  purpose 
of  gambling  authorizes  the  jury  to  infer  from 
such  finding  that  the  place  was  kept  for  gam- 
bling, where  there  is  nothing  in  Uie  attendant 
circumstances,  or  in  any  evidence  in  the  case,  to 
raise  in  then:  minds  a  reasonable  doubt  to  the 
contrary,     Wooten  v.  Stale,  24  Fla.  335, 

1:  819 

891.  If  there  is  any  evidence  whatever  bear- 
ing upon  the  point  of  wheUier  or  not  gamoiing 
implements  found  in  a  certain  place  were  ac- 
tually used  for  the  purpose  of  gambling,  the 
jur^  are  to  consider  it  and  give  it  such  weight 
as  in  their  Judgment  it  is  naturally  entitled  to; 
and  the  prima  facie  proof  declared  by  statute 
from  the  finding  of  such  implements  in  the 
place,  that  the  place  was  kept  for  gambling, 
cannot  be  given  the  further  efiFect  of  prima 
fade  proof  of  the  actual  use  of  the  implements, 
as  another  and  independent  evidence  that  the 
place  was  kept  for  gambling.  Id. 
tJnlawflil  use  of  nutils. 

892.  U.  S.Rev.  Stat.  §  5468,  making  the  de- 
posit of  a  letter  in  the  postoffice  evidence  that 
it  was  intended  to  be  conveyed  by  mail,  does 
not  make  it  conclusive  evidence  of  that  fact. 
United  States  v.  Mait/iews  (0.  C.  D.  Md.)  35 
Fed.  Rep.  890.  1:  104 

L  Variance, 

893.  A  fatal  variance  is  not  necessarily  creat- 
ed where  the  complaint  alleges  that,  in  consid- 
eration that  plaintiff  "would  purchase"  de- 
fendant's business,  the  latter  "then  and  there 
promised"  that  he  would  not  thereafter  carry 
on  the  same  business,  and  the  writing  intro- 
duced to  prove  the  allegation  states  that  de- 
fendant agreed  in  consideration  of  plaintiff's 
' '  havingbought  the  business. "  Drown  v.  For- 
rest, 63  Vt.  557,  14:  80 

894.  A  variance  is  created  by  proof  of  a  pol- 
icy which  specifies  no  time  for  its  continuance, 
under  a  complaint  which  describes  it  as  run- 
ning for  one  year  from  a  certain  date.  Kqui- 
tabu  Acd,  Ins.  Co,  v.  Oi^)om,  90  Ala.  201. 

18:  967 

895.  A  bill  of  lading  which  limits  the  com- 
mon-law liability  of  a  carrier,  only  in  the  ab- 
sence of  negligence  and  in  a  few  particulars 
not  applicable  to  the  case  in  hand,  does  not 
constitute  a  variance  from  a  declaration  charg- 
ing the  defendant  merely  as  a  common  carrier. 
Coupland  v.  Housatonie  E.  Co,  61  Conn.  531. 

16:  6S4 

896.  Proof  that  plaintiff  was  a  United  States 
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mail  agent  on  defendant's  car«  in  charge  of  the 
mail,  under  an  allegation  that  he  was  a  passen- 
ger, does  not  constitute  a  Tariance.  Qulf,  0. 
<fc  8.  F.  B.  Co.  ▼.  Wilson,  79  Tex.  871. 

lis  486 

897.  No  recovery  can  be  had  in  an  action  to 
recover  damages  for  breach  of  a  parol  lease 
which  the  complaint  charges  to  have  been  for 
one  year  with  privilege  of  five,  where  iJhe  evi- 
dence shows  that  the  lease  was  unqualifiedly 
one  for  five  years,  the  variance  being  fatal  to  a 
recovery.    Brouming  y.  Berry,  107  N.  C.  231, 

10:  7S6 

898.  There  is  a  material  variance  between  an 
allegation  for  the  delivery  of  24U,  uuu  Dushelsof 
charcoal,  without  specifying  the  kind,  mea- 
surement, or  time  of  delivery,  and  evidence  of  a 
contract  for  the  delivery  of  good,  merchant- 
able, kiln  pine  coal,'2,5(M)  inches  to  the  bushel, 
20.000  bushels  per  month,  for  12  months. 
Johnson  v.  Robinson  Consol.  Min.  (Jo,V6  Colo. 
258,  6:  769 

899.  A  declaration  on  contract  is  not  sup- 
ported by  proof  of  a  cause  of  action  for  dam- 

2i;es,  where  no  breach  of  contract  is  shown. 
udee  V.  (Nothing  Gutters  db  T,  Assembly,  No. 
7507,  E.  ofL.  77  Md.  — ,  19:  408 

-  900.  A  recovery  for  abandonment  of  treat- 
ment by  a  physician  mav  be  had  under  a  dec- 
laration charging  that  he  "carelessly,  negli- 
gently, and  unskillfully  conducted  himself" 
m  the  treatment,  and  that  the  injury  resulted 
from  his  '  'careless,  negligent,  improper,  and 
unskillful  attention."  Lawson  v.  Oonatsay 
87  W.  Va.  159,  18:  6S7 

901.  Evidence  supporting  one  of  several 
counts  setting  out  the  same  cause  of  action 
will  sustain  a  finding  for  plaintiff  in  respect 
to  such  cause.  Culver  y.  Marks,  122  Ind. 
554,  7:  489 

902.  Proof  of  an  offer  to  give  $1,000  for  the 
"capture  and  conviction"  of  a  thief,  where  the 
petition  alleges  that  the  offer  was  made  for  his 
"capture,"  creates  a  mat'erial  variance.  Mor- 
ris V.  Kassling,  79  Tex.  141,  11:  898 

908.  In  an  action  to  recover  damages  for  fur- 
nishing liquor  to  one  who  has  a  nabit  or 
drinking  to  excess,  to  warrant  a  recovery  un- 
der counts  covering  a  period  of  time  plaintiff 
must  show  a  sale  within  the  period  named; 
but  under  counts  where  particular  days  are 
set  out,  a  recovery  may  be  nad  for  injuries  suf- 
fered by  reason  of  a  sal?  on  any  day  not  use<l 
as  a  basis  for  recovery  under  another  count. 
Sackett  v.  Buder,  152  Mass.  897,  0:  89 1 

Criminal  cases* 

904.  An  indictment  for  threatening  to  accuse 
a  person  of  burning  the  store  of  another  per- 
son is  supported  by  proof  that  such  person  was 
a  tenant  of  the  building,  occupying  it  as  a 
storekeeper,  although  not  the  owner  of  the  re- 
version.    Com,  V.  Buckley,  148  Mass.  27, 

1:  6£4 

905.  If  it  appear  that  a  particular  motive 
for  conspiracy  is  alleged  in  the  indictment, 
and  the  juiy  are  justified  from  the  evidence  in 
finding  that  such  motive  did  really  exist,  it 
will  not  matter  if  the  conspirators  had  differ- 
ent motives  in  addition  to  that  the  indictment 
describes.  United  States  v.  Lancaster  (C.  <'. 
8.  D.  Ga.)  44  Fed.  Rep.  896,  10:  8J»d 

906.  Under  Mo.  Rev.  Stat.   1879,   §  1820, 
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which  IB  tlie  same  as  Mo.  Rev.  Btat.  1889. 
§4114,  a  variance  between  an  indictment  and 
the  proof  as  to  the  ownership  of  property  stolaa 
from  6  dwelling-house  will  not  work  en  ac- 
quittal of  defendant,  unless  the  tri&l  ludg^ 
finds  tlfat  the  varienoe  was  material  and  pre- 
judicial  to  the  defense,  although  cuch  a  vari- 
ance would  be  fatal  at  common  law.  State  v. 
Nelson,  101  Mo.  477,  10:  89 

907.  Proof  of  refusal  to  sell  colored  men 
tickets  of  admission  at  the  office  of  a  place  of 
amusement  supports  an  allegation  that  they 
were  excluded  therefrom.  People  y.  King, U« 
N.  T.  418,  1:  S9a 


EXAMINATION. 


Of  Criminal  without  Consent,  see  Ceihinai. 

Law,  16. 
Juror,  see  Trial,  41-47. 
Witness,  see  Witnesses.  IT. 
Person  of  Witness,  see  DrscovERY  ani> 

Ikbpbction,  2-8;   Evidsnce,  864,  365. 


EXCEPTIONS. 


On  Appeal,  see  Appeal  and  Ebrob,  Y. 
To  Award,  see  Arbitration.  12. 
Of  Easement,  see  Eabembntr,  12-16. 
Burden  of  Progf  as  to,  see  Evidence,  75-79 


EXCHANGE. 

As  Affecting  Negotiability  of  Notes,  see  Biltjs 
AND  Notes,  30. 

As  Affecting  Duty  to  Accept  Draft,  see  Con- 
tracts, 141. 


EXCISE. 

Removal  of  Inspector,  see  Officerb,  67,  68. 


EXCOKMUNICATION. 

See  Religious  Societies,  5-8« 


EXCURSION  TICKET* 

See  Carriers,  202-205. 


EXECUTION. 


Demand  as  Condition  of  Recovering  Money 
Collected  upon,  see  AonoN  or  Suit,  41. 

Against  Administrator,  see  Executors  Ain> 
Administrators,  82. 

False  Imprisonment  under,  see  False  I>[- 

PRISONMBNT.   8. 

For  Sale  under,  see  Judicial  Sale. 
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Lien  of,  asagaiiiBt  Unrecorded  Deed,  see  Rkal 

Pkopbbty,  66. 
Purchase  by  Town  on  Sale,  see  Towns,  ?• 
Of  Wm,  see  Wills,  L  b. 

1.  An  execution  cannot  be  said  to  be  issued 
nrltbln  the  meaning  of  the  statute  requiring  It 
to  be  issued  within  one  year  in  order  to  pre- 
serve the  lien  of  a  Judgment,  until  it  is  deliv- 
ered to  an  officer  to  execute.  Pecm  v.  Eitchie 
182  HI.  638,  8:  666 
Bt&y. 

2.  An  execution  on  a  Judgment  in  favor  of 
the  makers  of  a  note,  after  the  rescission  of 
«  contract  in  which  it  was  given,  tu^inst  the 
payees,who  have  indorsed  it  to  Jxmafiie  holders 
Dcfore  maturity,  should  be  stayed  until  de- 
fendants are  relieved  of  their  liability  as  in- 
dorsers.    Baker  y.  Brem,  108  N.  C.  72, 

4:  870 
8.  Execution  should  be  stayed  on  a  judg- 
ment in  ejectment  in  favor  of  nonresident 
plalntiifs  until  payment  of  damages  due  from 
tiiem,  by  virtue  of  their  inheritance  of  other 
property,  to  defendant  for  breach  of  covenant 
•of  an  ancestor  in  relation  to  the  land  in  suit, 
although  their  title  to  it  was  derived  from  an- 
-other  source;  and  in  such  case  the  amount  of 
the  damages  should  be  assessed  in  the  eject- 
ment suit.    Foote  V.  Clark,  102  Mo.  894, 

11:  861 


finnlly  dissolved,*'  and  that  any  application 
for  membership  may  be  rejected.  Id. 


4.  The  right  to  pay  a  debt  to  the  sheriff 
if  he  has  an  execution  against  the  creditor  for 
the  amount  due,  under  WiB.  Rev.  Stat.  §8028, 
•does  not  extend  to  a  Judgment  which  is  exempt 
because  rendered  for  the  value  of  exempt  prop- 
erty.   Below  r.  Bobbins,  76  Wis.  600,  8:  467 

5.  Failure  to  return  an  execution  does  not 
raise  a  presumption  in  favor  ot  the  debtor  that 
it  was  paid  to  the  sheriff,  especially  where  it  is 
shown  that  the  debtor  was  not  at  the  time  pos- 
sessed of  personalty  out  of  which  the  execution 
could  have  been  satisfled.  PazUm  v.  Bich 
65  Ya.  878,  1:  689 
Proceedings  supplementary. 

6.  Where  in  proceedings  supplementary  to  an 
'execution,  money  seeming  to  belong  to  the 
Judgment  debtor  has  been  discovered  in  the 

•  possession  of  a  third  party,  and  such  party  has 
been  directed  to  pay  it  into  court,  and  a  re- 
ceiver has  been  appomted  to  take  charge  of  it, 
be  cannot  maintain  an  action  against  the  per- 
sons laying  claim  to  it,  for  the  purpose  of  deter- 
mining who  has  the  superior  right  thereto;  such 
<)ue8tion  must  be  settled  by  the  filing  of  inter- 
pleaders in  the  supplementary  proceedings  and 
•the  contesting  of  the  conflicting  claims  therein. 
WiUon  V.  Chichester,  107  N.  0.  886,  10:  67S 

7.  Proceedings  supplementary  to  execution 
being  intended  to  take  the  place  of  a  credit^.-vs' 
bill.  It  is  proper,  in  such  proceedings,  to  order 
an  execution  debtor  to  make  an  assignment  to 
a  receiver  of  his  title  to  an  interest  in  a  stock 
exchange.    HaJbenicht  v.  Liseak,  78  Cal.  8dl, 

5:  718 

8.  A  seat  or  membership  in  a  stock  exchange 
is  property  subject  to  be  applied  to  the  debts 
of  the  owner,  although  the  constitution  and  by- 
laws of  the  exchange  provide  that  "no  member 
under  anv  circumstances  shall  be  deemed  to 
have  or  cfaim  or  possess  any  individual  right, 
title,  or  interest  in  the  property  or  assets  of  the 
association,  except  when  the  same  shall  be 
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EXECUTIVE  DEPARTMENTS. 

Acts  of  the  heads  of  departments  of  the 
United  States  /irovemment  fai  the  line  of  their 
duties  are,  in  contemplation  of  law,  the  acts  of 
the  President  himself.  Be  Neagle  (C.  0.  N. 
D.  Cal.)  14  Sawy.  282,  6:  78 


EXECUTORS  AND    ADMINISTRA- 

TORS. 

I.  ApPOllfTMBNT. 

n.  PowBBs  AND  LiABELrrisB ;  Conduct  of 

ESTAl'B. 

a.  In  General, 

b.  As  to  Property  and  Business, 

c.  CoexecuU/rs  or  Coadministrators, 

III.  Suits  Affectino  Estate. 

IV.  Distribution;   AooouNTiNa    and  Set- 

TLEMBNT. 

a.  Debts  and  Chligations, 

b.  Instructions  and  Control  by  Court, 

c.  Commissions, 

d.  Distribution;    Settlement  and  Bis- 

charge. 

Action  for  Legacy  to  Deceased  Legatee,  see 
AcTioTi  OB  Suit,  11. 

Right  of  Creditor  against  Person  Converting 
Assets,  see  Action  or  Suit,  16. 

Necessity  of  Administration  on  Estate  of 
Redgee  before  Suit,  see  Action  or  Suit, 
29. 

Effect  of  Disclaimer,  see  Action  or  Suit, 
116. 

Venue  of  Action  against,  see  Action  or 
Suit.  161. 

Practice  on  Appeal  in  Case  of,  see  Appeal 
AND  Error,  24. 

As  Parties  to  Appeal,  see  Appeal  and  Er- 
ror, 80-82. 

Right  to  Recover  Overpayment,  see  Assump- 
sit, 17. 

Transfer  by,  of  Bank  Stock,  see  Banks,  12. 

Power  to  Compromise  Right  of  Action  for 
Death,   see   Compromise  and   Sbttije- 

MENT,  10. 

Contracting  with  Self,  see  Contracts,  2. 
Right  to  Vote  on  Stock,  see  Corporations, 

261,  262. 
Costs  in  Probate  Cases,  see  Costs  and  Fees, 

10-14. 
Right  of,  to  Sue  in  Other  States,  see  Courts, 

10. 
Jurisdiction  in  Cases  Affecting,  see  Courts, 

84-86. 
Liability  of  Estate  to  Punitory  Damages,  see 

Damages,  7. 
Right  of  Action  for  Death,  see  Death,  5-7. 
What  is  Devastavit,  see  Definitions,  22. 
As  to  Rights  of  Purchaser  from  Heirs,  see 

Descent  and  Distribution,  24. 
Right  of,  in  Crops,  see  Emblements,  8. 
Estoppel  of,  see  Estoppel,  61, 90. 
Evidence  to  Explain  Default,  see  Evidbnob^ 

814. 
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Interest  on  Legacies  and  Claims,  see  Intbb- 

£3T,  29-33,  46. 
Conclusiveness    of    Probate   Decision,    see 

Judgment,  50. 
Interruption   of  Statute  of  Limitation,  see 

Limitation  op  Actions,  80. 
Power  to  Carry  on  Partnership  Business,  see 

PAUTNKItSHTP,  58. 

Description  of  Parties  as,  see  PiiEADiNO,  88, 

84. 
Complaint  in  Suit  as  to  Decedent's  Estate. 

see  Pi^BADiNO,  187-191. 
Power  of  Attorney  to  Release  Executor,  see 

Principal  and  Aqknt,  8. 
Replevin  by  Administrator,  see  Replevin,  2. 
As  to  Set-OJff  on  Joint  Bond,  see  Set-Off 

AND  COUNllEROLAIM,  6. 

Set-Off  by  or  against  Estate,  see  Set-Off  and 
Counterclaim,  11-15. 


L  Appointment. 

1.  The  subsequent  discovery  of  a  will,  will 
not  deprive  of  protection  persons  who  have 
dealt  with  an  administrator  on  the  faith  of 
his  appointment.  Scfduter  v.  Bowery  Sav. 
Bank,  117  N.  Y.  125.  5:  541 

2.  Upon  a  petition  for  letters  of  administra- 
tion, although  it  is  not  necessary  to  cite  a  citi- 
zen of  the  United  States  having  a  right  to  let- 
ters prior  or  equal  to  that  of  the  petitioner,  but 
residing  in  another  State,  yet  if  such  person 
appears  before  the  surrogate,  and  presents  his 
claim  before  the  issue  of  letters,  his  claim  can- 
not be  disregarded.  Libbey  v.  Mason,  112  N. 
Y.  525,  S:  796 

3.  The  judffment  of  a  county  court  in  Ne- 
braska granting  letters  of  administration  to  a 
widow  may  be  upheld  as  coram  judice,  although 
the  sole  assets  of  the  estate  consisted  of  a  claim 
against  a  railroad  company  for  causing  the 
death  of  the  intestate.  Missouri  Pae.  R.  Co, 
V.  Lewis,  24  Neb.  848,  8:  67 

4.  An  executor  appointed  by  will  cannot  be 
rejected  by  the  court  except  where  the  law 
lias  specially  so  provided.  Smith's  Appeal, 
61  Conn.  420.  16;  688 

5.  A  lack  of  honesty,  integrity,  and  expe- 
rience in  business  affairs,  is  not  sufficient 
ground  for  rejecting  an  executor  under  a  stat- 
ute which  allows  the  rejection  of  one  who  is 
**  incapable  to  accept  the  trust."  Id, 
Ancillary  adminifltratioiu 

6.  AnciUary  administration  In  a  state 
where  a  testator  left  personal  property  only, 
and  in  which  no  creditors,  legatees,  or  distribu- 
tees reside,  will  not  be  granted  on  the  petition 
of  a  nonresident  creditor,  who,  so  far  as  it  ap- 
pears, can  prove  and  collect  his  claim  in  the 
State  of  testator's  domicil,  where  his  will  has 
been  probated,  letters  testamentary  have  been 
issued,  and  his  estate  is  being  administered. 
Be  WdsfiJmrn's  Estate,  45  Minn.  242,  11:  41 
Bond. 

7.  A  bond  for  double  the  value  of  the  per- 
sonal estate  in  the  State,  as  in  the  case  of  prin- 
cipal administration,  may  be  required  under 
N.  Y.  Code  Civ.  Proc.  §  2689,  on  granting  an- 
ciliary  administration,  where  the  security  al- 
ready given  in  the  place  of  principal  adminis- 
tration is  insufficient,  although  that  section 
provides  that  the  bond  may,  in  the  discretion 

See  Index  to  Notes  Preceding. 


of  the  surrogate,  be  In  suoh  a  sum.  not  ex- 
ceeding twice  the  amount  which  appears  tobe 
due  from  the  decedent  to  residents  of  the 
State,"  as  will  secure  resident  creditors.  The 
section  is  intended  to  allow,  but  not  to  require, 
a  smaller  bond  than  in  ordinary  cases.  He 
Pi'ouVs  Estate,  128  N.  Y.  70,  18:  104 


II.  PowBBS  Am)  Ltabilities;  Conduct  op 

ESTATK. 

a.  In  General, 

8.  An  executor  represen  ts  the  estate  as  to  all 
claims  made  against  it,  but  not  as  to  the  mode 
of  distribution  amone  the  various  claimants. 
WiUis  V.  Sharp,  115  N.  Y.  896,  5:  686 

9.  For  the  purpose  of  distribution  of  an 
estate  among  creditors,  the  executor  does  not 
represent  the  creditors  as  to  their  respective 
claims  upon  the  estate  as  between  each  other. 

Id. 

10.  An  executrix  becomes  personally  liable 
to  pay  a  legacv  on  an  implied  promise,  where 
she  accepts  a  devise  made  subject  thereto,  sells 
the  property,  and  converts  the  proceeds,  al- 
though she  is  expressiv  exempted  by  the  will 
from  giving  bond.  Evans  y.  Foster,  80  Wis. 
509,  14:  117 
De  son  tort* 

11.  There  can  be  no  executor  de  son  tort 
where  the  statute  laws  of  a  State  on  the  subject 
of  administration,  taken  together  as  forming 
one  entire  system,  are  wholly  repugnant  to 
and  inconsistent  with  the  common  law  in  that 
respect    Bozelle  v.  Harmon,  103  Mo.  339, 

12:  187 
Liability  on  bond. 

12.  An  action  on  an  administrator's  bond  may 
be  maintained  against  the  sureties  for  wrongful 
acts  of  one  administrator,  although  a  coad- 
ministrator was  the  only  distributee  of  the 
estate,  by  one  who  has  become  the  owner  of 
the'  latter's  claim.  :^am  v.  Oakley,  120  N.  Y. 
84,  9:  Sa8 

18.  The  sureties  of  an  administratrix  who  has 
obtained  a  decree  discharging  her  and  her  sure- 
ties from  their  bond  are  not  entitled  to  notice 
of  a  proceeding  to  vacate  such  decree  for  fraud. 
They  are  privies  of  the  administratrix,  and 
precluded  from  questioning  any  lawful  order 
made  by  the  surrogate  in  a  proceeding  whereio 
she  is  a  party,  if  obtained  without  collusion 
between  her  and  the  next  of  kin  or  creditors 
of  the  estate.  Deobold  v.  Opperman,  111  N. 
Y.  581,  8:  644 

14.  Sureties  to  whom  money  of  an  estate  has 
been  loaned  by  an  administratnx  as  a  condi- 
tion of  their  becoming  sureties  for  her,  to  be 
retained  until  they  are  discharged  from  liabil- 
ity on  the  bond,  are  not  relieved  from  such 
liability  by  repaying  the  money  after  examining 
a  decree  of  the  surrogate  discharging  her  and 
them  from  their  liability  on  the  bond,  when 
such  decree  is  subsequently  vacated  on  the 
ground  of  fraud.  -'<*• 

b.  As  to  Property  and  Business. 

m 

15.  A  foreign  executor  may  be  paid  by  a 
savings  bank  the  deposit  of  a  deceased  person, 
where  by  the  by-laws  of  the  savings  bank  pay- 
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ment  is  to  be  made  to  a  deceased  depositor's 
lejiral  representative.  SMuUr  v.  Bowery  Sav. 
Bank,  117  N.  Y.  125,  5:  541 

Use  or  c&re  of  ftmds* 

16.  The  vindication  of  the  honor  of  his  in- 
testate is  not  a  purpose  for  which  an  adminis- 
trator can  use  funds  of  the  estate  by  employing 
counsel  to  aid  in  prosecuting  for  murder  one 
who  killed  the  intestate  and  attacks  his  honor 
by  matters  which  he  aUeges  in  justification  of 
the  crime.   Woodard  v.  Woodard,  86  S.  C.  118. 

16:  748 

17.  A  deposit  of  money  in  a  bank  on  a  cer- 
UiScate  of  deposit  payable-  after  one  year  to  a 
loan,  and  not  an  ordinary  deposit;  and  an  ad- 
ministrator is  chargeable  for  money  which  he 
so  deposits  and  afterwards  fails  to  ^et  because 
of  the  insolvency  of  the  bank.  Boer's  Appeal, 
127  Pa.  860,  4t  609 
Cre&tinflr  debt. 

18.  Adding  '*admr."  to  one's  name  when 
signing  a  letter  by  which  a  purchase  is  made 
does  not  bind  the  estate  or  prevent  him  from 
being  bound  personally.  Aeh  v.  S&wlee  (Vt.) 
64  Vt.  408,  16:  850 

19.  An  administrator  has  no  authority  as 
such  to  create  any  debts  against  the  estate. 

Investments* 

20.  An  executor  acting  as  trustee  under  a 
wiU  has  tde  power  to  cnange  an  mvesiment 
which  he  has  made  of  the  assets  of  the  estate, 
by  selling  shares  of  corporate  slock  held  for 
the  purposes  of  tLe  trust.  Janes  v.  Atchison, 
T.  dt  8,  F.  B.  Go,  150  Mass.  84.  5:  588 

21.  The  provision  in  a  will,  that  the  residue 
of  the  property  is  to  remam  and  accumulate 
until  the  decease 'of  testator's  wife,  is  |not  a  di- 
rection that  it  shall  remain  in  tiie  form  in 
which  the  testator  left  it,  and  does  not  prohibit 
a  change  of  investments  by  the  executor.  Id^ 
OtLrrying  on  business* 

22.  The  creditors  of  an  estate  are  not  bound 
without  their  consent  by  any  provisions  con- 
tained in  a  will  for  the  establishment  or  con- 
tinuance of  the  business  after  the  death  of  the 
testator.     WiUis  v.  Sharp,  115  N.  Y.  896. 

5:  686 
28.  If  a  will  gives  an  executor  authority  or 
direction  simply  to  carry  on  a  trade,  parties 
selling  goods  lo  him  have  no  remedy  except  to 
pursue  the  assets  embarked  in  the  trade  at 
testator's  death.  WillisT.  Sharp,  118  N.  Y. 
586,  4:  498 

24.  A  pledge  of  the  general  assets  of  a  deceased 
person  is  made  for  tne  payment  of  goods  pur- 
chased on  credit  by  an  executor,  where  the  will 
fives  him  authority  to  sell  or  make  such  other 
isposition  of  the  estate  as  the  safe  conduct  of 
the  business,  which  he  is  expressly  authorized 
to  continue,  shall  seem  to  require.  Id, 

IMsposal  of  personal  property* 

25.  The  restriction  upon  the  power  of  an 
executor  to  dispose  of  the  personal  property  of 
his  testator,  found  in  S.  C.  Gen.  Stat  §  1976, 
does  not  apply  to  his  power  to  dispose  of  choses 
in  action.  Chapman  v.  C/uirUncon,  80  S.  C. 
540,  8:811 

26.  A  certificate  of  stock  of  a  municipal  cor- 
poration, which  is  nothing  mdre  than  a  state- 
ment that  the  corporation  owes  the  person 
named  therein,  or  his  assigns,  a  certain  sum  of 
money  which  it  promises  to  pay  at  a  certain 

See  Index  to  Notes  Preceding* 


time,  with  interest  at  a  specified  rate,  payable 
at  stated  times,  and  which  contains  a  stipula- 
tion that  the  same  is  transferable  only  at  the  of- 
fice of  its  treasurer,  is  a  chose  in  action;  and 
if  such  certificate  belongs  to  the  estate  of  a  de- 
ceased person,  no  order  of  sale  is  necessary  to 
validate  the  transfer  thereof  by  his  executor. 

Id, 

27.  When  power  is  given  to  executors  to 
sell  and  dispose  of  such  part  of  testator's  estate- 
as  they  may  think  expedient,  except  the  dwell- 
ing house  and  its  appurtenances  and  public  se- 
curities to  a  certain  amount,  which  is  to  con- 
stitute a  sum  for  testator's  daughters,  which 
sum  Is  directed  by  the  will  to  be  takes  from 
the  most  secure  investments  which  testator 
had ;  and  the  will  provides  that  a  division  of 
the  estate  shall  be  made  at  a  certain  time,  at 
which  the  daughters'  share  shall  be  taken  from 
the  estate  and  given  to  trustees;  and  that  the 
share  of  each  daughter  dying  before  that  time 
without  issue  shall  cease, — if  all  the  daughters 
die  without  issue  before  the  time  for  division 
arrives,  the  exception  in  the  power  of  sale,  as  to 
the  public  securities,  ceases,  and  the  executors 
may  thereafter  dispose  of  them.  Id. 

28.  Although  the  common-law  right  of  the 
administrator  to  dispose  of  decedent's  personal 
property  does  not  exist,  and  the  terms  of  an 
order  of  court  allowing  property  to  be  disposed 
of  at  private  sale  must  be  stnctly  complied  with^ 
yet  an  approval  of  the  sale  by  the  court  is  not 
necessary  to  pass  the  title  if  the  court's  order 
does  not  require  a  ocmfirmation.  The  title 
passes  upon  the  purchaser's  compi  lance  with  the 
terms  of  the  sale.  Citizeris  Street  B,  Co.  v. 
Bobbins,  128  Ind.  449,  18:  498 

29.  A  private  sale,  by  an  administrator,  of 
personal  property  of  the  decedent  upon  a 
credit  of  ten  years,  with  the  purchaser's  indi- 
vidual note  as  security,  is  void  if  made  under 
an  order  of  the  court  which  permits  a  privp.lc 
sale  but  directs  the  taking  of  good  and  suffi- 
cient security  for  payment  of  purchase  money, 
without  naming  the  time  of  credit  to  be  al- 
lowed, where  the  statute  allows  a  credit  of  only 
one  year.  Id, 

80.  An  administrator  represents  the  creditors 
as  well  as  the  estate,  and  he  has  a  right  to  ais- 
afllrm  and  treat  as  void  a  chattel  mortgage  by 
his  decedent,  if  such  mortgage  is  fraudulent 
as  to  creditors:  and  he  maytfSce  possession  of 
the  property  and  sell  it  and  give  a  good  title  to 
the  purchaser,  if  the  mortgage  is  in  fact  vi- 
tiated by  the  fraud.  Hangen  v.  HaeJiemeister 
114  N.  Y.  666,  5:  187 

Disposal  of  real  property. 

81.  Executors  can  give  a  perfect  title  to  prop- 
erty which  they  have  full  power  to  sell  under 
a  will  which  has  been  duly  probated,  although 
the  time  for  an  appeal  from  the  order  of  pro- 
bate has  not  expired.  BeedY.  Beed,  91  Ky. 
267,  11:  618 

82.  Lands  purchased  on  a  mortgage  sale  by 
the  mortgasjee's  administrator  mim  testamento 
annexo  in  his  own  name,  although  held  by  him 
in  trust,  take  on  in  his  hands  the  character  of 
the  mortgage  indebtedness,  and  are  as  pei*son- 
alty  of  which  he  can  convey  a  good  title  that 
cannot  be  disputed  by  the  mortgagee's  heirs. 
Uabermany,  Baker,  128  N.  Y.  253.  18:  611 

88.  Where  testator  imposes  on  his  executor 
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trusts  which  require  for  their  performance  an 
estate  in  lands  or  a  power  of  sale,  the  executor 
takes  by  implication  such  estate  or  power. 
LincUeyY,  (TBeiUy,  50  N.  J.  L.  (21  Vroom) 
6d6,  1:  79 

34.  A  sale  of  land  by  executors,  under  a 
will  giving  them  power  to  sell  and  convey  It 
either  at  public  or  private  sale,  with  or  without 
appraisement,  on  such  terms  as  to  them  shall 
seem  best,  is  not  affected  by  a  statute  regulat- 
ing the  conduct  of  sales  of  land  directed  by  will 
to  be  sold,  and  prescribing  the  manner  of  giv- 
ing notiee,  conveying,  etc.,  "  unless  bj  the 
terms  of  the  will  different  directions  are  given." 
Valentine  v.  ITywr,  128  Ind.  47,  75  788 

35.  The  sale  of  a  deceased  partner's  interest 
In  partnership  real  estate  is  authorized  by  a 
will  ^vinff  jpower  to  settle,  adjust,  and  com- 
promise all  debts  owinj?  by  the  testator,  to  make 
settlements  with  his  former  partners,  and  to 
sell  and  convey  any  or  all  of  his  real  estate  in 
order  to  pay  and  satisfy  debts  against  his  es- 
tate.     "  Id, 

86.  An  executor  may  convey  his  testator's 
mterest  m  partnersnip  real  estate  to  liis  surviv- 
ing partner,  in  consideration  of  an  agreement 
by  the  latter  to  pay  partnership  debts,  where 
the  will  authorizes  him  to  maxe  settlements 
with  testator's  partners  of  all  matters  pertain- 
ing to  the  partnership  business,  to  adjust,  set- 
tle, and  compromise  all  debts,  claims,  and  de- 
mands against  the  estate,  and  in  his  discretion 
to  sell  and  convey  so  much  of  the  testator's  real 
estate  as  should  be  deemed  neoessaiy  to  satisfv 
his  debts.  Id, 

37.  An  executor  who  is  a  legatee  under  the 
will  and  trustee  for  the  other  legatees,  who 
purchases  at  his  own  sale  of  land  under  order 
of  court,  paying  the  highest  price,  without 
fraud  or  combination  of  anv  kind,  is  a  bona 
flde  purchaser,  and  the  purchase  cannot  be  set 
aside  by  the  legatees  at  their  option.  Andfr. 
ton  y.  Butl&r,  81  S.  C.  188,  6:  166 

c.  Ooexecutori  or  Coadministrators. 

88.  When  the  power  to  dispose  of  personal 
property  belonging  to  a  lestatoi-'s  estate  is 
given  to  executors  as  such,  it  may  be  exer- 
cised by  any  one  or  more  of  them.  Ghap- 
7nan  v.  Charleston,  SO  S.  0.  549,         8:  81 1 

89.  One  joint  executor  or  administrator  is  not 
liable  for  the  assets  which  come  into  the  hands 
of  the  other,  or  for  the  laches,  waste,  devasta- 
vit, or  mismanagement  of  the  other,  unless  he 
consents  to,  or  joinn  in.  an  act  resulting  in  loss 
to  the  estate.    Man»  v.  Oakley,  120  N.  Y.  84, 

9:  888 

40.  A  statute  requiring  a  joint  and  several 
bond  from  executors  and  administrators  does 
not  change  the  rule  which  makes  them  jointly 
liable  for  joint  acts,  and  only  severally  liable 
for  their  own  acts.  Id. 

41,  Where  an  executor  upon  leaving  the 
State  turns  over  the  funds  in  his  hands,  as  wdl 
as  the  management  of  the  estate,  to  his  coex- 
«cutor,  and  after  his  return  permits  the  latter 
to  wholly  manage  the  estate,  which  is  of  such 
a  character  that  it  should  be  quickly  settled  up; 
and  at  the  end  of  four  years  joins  with  such 
coexecutor  in  an  account,  knowing  at  the  time 
that  he  has  appropriated  funds  of  the  estate  to 
fais  own  use;  and  then  permits  the  matter  to 
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run  on  for  sixteen  years  without  a  settlement, 
during  which  time  the  coexecutor  has  become 
insolvent  and  left  the  State,— he  will  be  held 
personally  liable  for  the  amount  reported  doe 
bv  the  executors  at  the  time  of  theu*  account. 
Be  Osbom*$  EstaU,  87  Cal.  1,  11:  864 


in.  Suits  APFEoriKa  Ebtats. 

42.  Rendering  judgment  against  a  defendant 
as  "administrator"  does  not  make  it  a  judg- 
ment  to  be  enforced  out  of  the  property  of  the 
estate  of  which  he  is  administrator,  but  one  to 
be  enforced  against  his  own  property.    Rich 
V.  doubles,  64  Vt.  408,  ^    £6:  850 

*u  ^"f  widowwho  has  paid  a  Just  claim  against 
the  estate  of  her  deceased  nustMmd  cannot,  np- 
on  being  subsequently  appointed  administnir 
trix,  recover  the  money  for  the  estate,  where 
there  are  no  other  debts  aeainst  the  estate. 
Batnwater  r.  Harris,  51  Ark.  401,       8:  846 

44.  One  of  two  administrators  can  maintain 
an  action,  under  order  of  the  surrogate,  against 
the  sureties  on  their  joint  bond  for  moneys 
misappropriated  by  his  coadministrator,  against 
whom  a  decree  has  been  rendered  directing  him 
to  pay  the  money  to  the  plaintiff.  The  liability 
of  the  plaintiff  as  an  individual  to  the  sureties 
IS  not  a  matter  for  consideration  in  such  suit  by 
him  as  administrator.  Sperb  y.  MeCoun,  110 
N.  T.  605,  1:  490 

Foreign  representatives* 
'  45.  An  administrator  appointed  in  one  state 
cannot  maintain  a  suit  in  a  United  btates  cir- 
cuit court  for  another  State,  to  restrain  an  in- 
fringement of  a  copyright  which  belonged  to 
his  intestate,  without  taking  out  andllary  let- 
ters in  such  other  State;  but  he  may  take  out 
such  letters  after  demurrer  to  his  bill,  and  aver 
the  fact  by  amendment  before  answer  filed. 
Block  V.  Henry  G.  Allen  Co.  (C.  C.  S.  D.  N. 
Y.)  42  Fed.  Rep.  618,  9:  488 

46.  A  state  statute  providing  that  when 
administration  is  taken  in  that  State  upon  the 
estate  of  a  nonresident  decMent,  the  estate 
found  there  is  to  be  applied  therts  primarily  to 
the  payment  of  domestic  creditors,  will  not 
prevent  the  administrator  ^m  bringing  suit 
wherever  he  can,  upon  a  cause  of  action  which 
accrued  in  such  State  to  his  intestate  by  reason 
of  the  negligent  act  of  a  common  carrier  causing 
personal  injury  to  him.  CBeiUy  y.  Jfew  York 
ikN.  E,  R.  Co.  16  R.  L  888,  6:  719 

47.  Suit  in  a  f  orei^  state  on  a  judgment  re- 
covered by  an  administrator  in  the  state  of  his 
appointment  may  be  maintained  by  him  in  his 
own  name.  Tittman  v.  71wmt4>n\  107  Mo. 
500,  16:  410 

48.  Foreign  executors  who,  by  virtue  of  their 
appomtment,  have  become  owners  of  a  judg- 
ment, and  have  made  a  contract  to  assign  it, 
may  be  sued  on  such  contract  outside  of  the 
state  of  their  appointment.  Johnston  v.  Wal- 
lis,  112  N.  Y.  230,  8:  888 

49.  The  general  rule,  that  executors  and  ad- 
ministrators can  be  sued  only  in  the  State 
where  they  ar%  appointed,  is  confined,  at  least 
in  the  State  of  New  York,  to  claims  and  liabil- 
itit^s  resting  wholly  upon  their  representative 
character.  iS. 

50.  A  nonresident    plaintiff    may   sue   a 
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foreigD  executor  who  has  taken  out  ancillary 
letters,  although  the  precise  force  and  effect  of 
the  judfineBt  in  such  a  case  is  not  determined. 
Hopper  V.  Eopper,  126  N.  Y.  400,  1«:  887 
51.  A  foreign  executor  becomes  a  domestic 
•executor  liable  to  be  sued  as  such,  when  he 
takes  out  ancillary  letters.  •^<^- 


IV.  Distribution;    Accounting    and   Sbt- 

TLBMSNT. 

a.  DebU  and  Obligations. 

52.  Moneys  advanced  by  an  intestate  to  his 
daughter  and  her  husband,  and  treated  by  the 
parties  ail  paid  by  his  board,  will  not  be  held 
a  debt  due  the  estate  on  an  accounting  between 
the  daughter  and  her  husband  and  the  admin- 
istrator.   Kelsey  v.  KeOey,  63  Vt.  41, 

18:  640 

53.  Money  advanced  in  his  lifetime  by  an  in- 
testate residing  with  his  daughter  and  her  hus- 
band, for  repairs  upon  the  daughter's  house, 
without  expectation  of  repayment  and  for  his 
own  convenience,  without  substantial  benefit 
to  the  property,  cannot  be  recovered  by  the 
administrator  in  an  accounting  with  the 
daughter.  Id. 

54.  Where  a  decedent's  estate  is  saved  from 
insolvency  by  the  act  of  all  the  parties  inter- 
ested who  were  of  age  and  legally  capable  of 
acting.in  guaranteeing,  to  a  certain  extent,  with 
the  approval  of  the  administrator,  the  bonds  of 
4i  corporation,  for  which  the  intestate  wa6  lia- 
ble as  indorser,  the  amount  which  they  were 
compelled  to  pay  on  such  guaranty  should  be 
refunded  to  them  before  distribution,  although 
objection  is  made  by  the  other  interested  par- 
ties, who  were  infants  at  the  time,  and  al- 
though no  claim  against  the  estate  was  pre- 
sents within  the  time  limited  therefor  by  law. 
Having  voluntarily  sacrificed  their  own  private 
funds  to  save  the  estate,  and  having  in  fact 
«aved  it,  they  are  equitably  entitled  to  have  the 
whole  estate,  and  not  merelv  their  shares  of  it. 
bear  the  burden.  Benedict  v.  Ohasey  58  Conn. 
106,  8:  180 
Presentartion  and  pif>of  of  claims* 

55.  A  judgment  of  a  court  of  one  state  against 
the  aauiinistrator  of  a  deceased  person,  ap- 
pointed by  the  courts  of  that  State,  which  es- 
tablishes a. claim  against  the  decedent's  estate, 
is  not  even  prima  facie  evidence  of  the  validity 
of  the  claim  as  ajirainst  lands  situated  in  another 
state.    MeQarvey  v.  Darnall,  134  111.  307, 

10:  861 

56.  A  claim  against  a  deceased  pei*son*s 
estate  is  forever  barred  if  it  is  not  exhlbitea 
within  the  time  limited  by  the  court  of  pro- 
bate for  the  presentation  of  such  claims.  Disa- 
bility of  claimants  is  no  excuse  for  failure  to 
present  a  claim.  Gone  v.  JOunham,  59  Conn. 
115,  8:  647 

57.  The  pendency  of  an  appeal  from  an 
«raer  admitting  a  wlJl  to  probate  will  not  ex- 
cuse a  delay  of  over  two  years  on  the  part  of 
the  executors  who  have  ^ualided  thereunder  to 
present  for  payment  claims  of  testator  against 
XYk%  estates  of  other  deceased  persons.  Id, 
P&yment  and  priority. 

58.  A  legatee  is  not  bound,  in  the  absence  of 
order  of  court,  to  accept  payment  of  his 


legacy  in  installments  at  the  dUcrelion  or 
convenience  of  the  executor.  Welch  v.  Adams^ 
152  Mass.  74,  9:  844 

59.  A  legatee  Is  not  bound  to  recognize  any 
tender  of  his  legacy  made  by  executors  out  of 
funds  collected  bv  them  from  the  testator's  per- 
sonal property  which  was  situated  in  the  juris- 
diction where  the  tender  was  made,  if  they  had 
there  received  no  letters  testamentary,  and  were 
simply  authorized  to  take  care  of  and  preserve 
the  property,  which  they  had  never  been  directed 
to  transfer  to  themselves  as  executors  under 
their  foreign  letters;  and  the  fact  that  thev  sub- 
sequently receive  letters  in  the  Jurisoiction 
where  the  property  is  situated  will  nave  no  ef- 
fect upon  tiie  rights  of  the  parties  as  fixed  by 
the  refusal  of  such  tender.  Id, 

60.  Where  the  will  of  the  testator,  who  died 
insolvent,  provides  that  the  business  shaii  be 
carried  on  1^  his  executor,  and  this  is  done 
with  consent  of  existing  creditors,  the  credi- 
tors of  the  business  so  conducted  by  the  execu- 
tor must  either  share  pro  rata  with  the  other 
creditors  in  the  whole  estate,  or  must  first  be 
paid  out  of  that  portion  used  in  the  business, 
and  are  not  entitled  to  preference.  Willia  v. 
BfiOfrp,  115  N.  Y.  896,  6:  686 
See  also  Pabtn£rship,  58.               • 

61.  The  estate  of  a  decedent  who  leaves 
debts  is  at  his  death^impounded  by  the  law  for 
all  his  creditors,  who  must  share  pro  rata  if  it 
is  insufficient,  except  where  the  statute  gives 
preferences.  Id. 

62.  Unless  a  creditor  in  some  way  consents 
to  the  carrying  on  of  the  business  by  the  ex- 
ecutor as  directed  by  decedent's  will,  he  has 
the  right  to  insist  that  tiie  estate,  as  it  existed 
at  decedent's  death,  shall  be  used  for  the  pay- 
ment of  the  debts  and  expenses  of  administra- 
tion, to  the  exclusion  of  debts  subsequent!  v 
created  by  the  executor.  Id. 

68.  An  incumbrance  consisting  of  a  ven- 
dor's lien,  which  is  expressly  assumed  by  a 
subsequent  purchaser  as  part  of  the  purchase 
price,  is  as  much  his  personal  debt  as  the  re- 
mainder of  the  purchase  money  which  is  pay- 
able directly  to  his  immediate  vendor;  and  in 
case  of  his  death  it  is  a  charge  primarily  upon 
his  personal  estate,  and  not  a  burden  on  the 
land  in  the  hands  of  the  heirs.  (/Conner  v. 
aConner,  88  Tenn.  76,  7:  88 

64.  A  dividend  from  a  decedent's  assets, 
wbicb  are  not  sufficient  to  pay  creditors  in  full, 
^an  be  computed  in  favor  of  a  mortgage 
creditor  only  on  the  balance  of  the  mortgage 
debt,  where  he  has  accepted  the  proceeds  of  the 
mort^ged  premises  on  a  sale  of  decedcut's 
land  for  debts.  Wheat  y.  Dingle,  82  8.  C. 
478,  8:  875 

65.  An  award  of  an  auditor  in  favor  of  a 
creditor  of  a  decedent's  estate,  and  a  decree  m 
his  favor  by  the  orphan's  court  for  payment 
out  of  the  funds  in  the  hand^bf  the  executor, 
are  not  actual  payment  of  the  claim;  but  in 
case  the  creditor  does  not  receive  payment, 
owing  to  the  fact  that  the  executor  becomes 
insolvent,  he  may  come  in  upon  a  second  fund 
raised  in  the  same  estate,  and  claim  a  pro  rata 
share  thereof;  and  laches  on  the  part  of  such 
creditor  in  compelling  the  executor  to  file  his 
account  will  not  defeat  such  right,  where  it 
was  participated  in  by  the  other  parties  inter- 
ested in  the  estate,— creditors,  legatees,  and 
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distributees  alike.    Pomevwft  Appeal,  107  Pa. 
492.  4s  867 

66.  The  general  lien  of  a  judgment  creditor 
of  a  legatee  upon  lands  charged  with  the  lega- 
cy, or  upon  the  proceeds  of  a  sale  thereof,  is 
subject  to  any  equities  that  may  axist  in  favor 
of  the  e«t8t)e  against  the  legatee.  Kcona  v. 
MdUity  121  Ind.  685,  7t  881 
See  also  S£T-Off,  bto.,  11->10. 

Trusts* 

67.  Money  received  by  one  as  agent,  who  dies 
betore  paying  It  over,  although  it  has  been 
mingled  with  his  own  so  that  it  cannot  be  dis- 
tinguished, eonstitutes  a  trust  fund  which  can 
be  recovered  from  his  personal  representative. 
CeniTol  City  Firtt  Jifai.  Bank  v.  Hummel 
14  Colo.  259,  8:  788 

68.  A  claim  for  a  trust  fund  iDcluded  in  the 
assets  of  a  decedent's  estate,  as  to  which  tho  re- 
lation of  debtor  and  creditor  never  existed  be- 
tween the  parties,  is  not  a  "debt"  or  "demand," 
within  the  meaning  of  the  Colorado  statutes 
relating  to  the  order  of  payment  of  demands 
a^rainst  such  an  estate.  Id. 


b.  Instructions  and  Chntrol  by  Court. 

69.  Executors  and  administrators  mav  ask  the 
instruction  of  a  court  of  equity  as  to  their  au- 
ties  under  a  will,  and  as  to  the  effect  of  acts 
already  done,  unless  the  matter  is  one  which 
can  be*  more  appropriately  d^t  with  in  the 
probate  court.  Equity  may  also,  in  its  discre- 
tion, give  instructions  as  to  future  accounts  of 
which  the  probate  court  has  no  jurisdiction, 
although  the  latter  court  could  pass  upoir 
them  after  their  rendition  and  application  for 
a  final  settlement.  WOch  v.  Adams,  152 
Mass.  74,  9:  844 

70«  That  a  testator  was  domiciled  in  another 
State,  and  that  his  will  was  originally  provea 
there,  is  no  valid  objection  to  the  giving  of  in- 
structions, by  a  court  which  has  crantea  ancil- 
lary administration,  and  which  lias  statutory 
discretion  to  distribute  funds  found  within  iu 
jurisdiction,  as  to  the  payment  of  certain  lega- 
cies out  of  personal  property  which  was  within 
its  jurisdiction  at  the  time  of  testator's  death 
and  has  since  continued  to  be  so,  where  such 
property  is  ample  to  pay  all  debts  and  legacies 
and  all  parties  interest^  are  before  the  court 

_.    _  Id, 

71.  Executors  acting  under  ancillary  letters 
of  administration  granted  by  a  court  in  whose 
jurisdiction  personal  property  of  the  testator 
was  found  are,  in  dealing  with  such  property, 
accountable  to  that  court;  and  without  its 
order  a  transfer  by  them  of  the  proceeds  there- 
of for  administration  to  the  jurisdiction  in 
which  they  were  originally  appointed  would  be 
irrefl^ular,  even  if  they  had  paid  all  debts  due 
where  the  property  was  found*  Id, 


a  Cbmmissi&ni, 


72.  Executors  with  power  to  sell  real  prop- 
eny  ana  divide  tne  assets  into  shares,  and  ^^ 
hold  the  same  as  trustees,  paying  the  income 
to  legatees,  are  entitled  to  double  commfff<doTifl. 
He  Crawford,  118  N.  Y.  560,  6:  71 
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d.  Distribution;   Settlement    and  Discharge. 

78.  The  court  has  jurisdiction  in  proceed- 
ings under  the  article  of  the  California  Code 
providing  for  partial  distribution,  to  hear  and 
determine  a  question  of  contested  heinibip.  B$ 
Jesmjfs  Estate,  81  Cal.  408,  6:  694 

74.  In  a  proceeding  to  put  heirs  in  posses- 
sion of  an  estate,  an  issue  must  be  Joined  witii 
the  administrator  in  possession,  and  proof  bs 
taken,  and  judgment  rendered  contraaictoxily» 
recognizing  their  capacity.  Be  Loren^s  8tuh 
cesaion^  41  La.  Ann.  1091,  7:  866 

75.  A  petition  for  an  accounting  against  a 
certain  pei-sou  cuunot  properly  be  united  by 
an  administrator  with  a  petition  for  final  dis- 
tribution.   Rs  Cooies  EstaU,  77  Cal.  220, 

1:  667 

76.  Under  the  Alabama  Code,  a  personal  rep- 
resentative has  eighteen  months  to  receive  bills 
against  the  estate  and  to  come  to  a  settlement; 
and  settlement  cannot  be  enforced  sooner,  un- 
less he  becomes  satisfied  that  the  estate  is  sol- 
vent and  so  reports.  And  a  bU  for  coercive  dis- 
tribution before  the  expiration  of  the  eighteen 
months  is  premature,  where  there  is  no  such 
report.    Jackson  v.  Mowell,  b7  Ala.  085. 

4:  687 

77.  The  surplus  proceeds  of  a  sale  of  lands, 
made  in  auxiUiary  administration  after  paying 
the  debts  in  that  jurisdiction,  instead  of  fcieing 
distributed  to  the  heirs  and  devisees  in  that 
jurisdiction,  will  be  transmitted  to  the  princi- 
pal administrator  in  another  State  in  which  the 
assets  are  insufilcient  to  pay  debts.  Oara  y. 
Austin,  79  Iowa.  178,  9:  S18 

78.  Where  a  testator  by  his  will  directs  the 
sale  of  his  lands  and  the  division  of  the  proceeds 
among  his  heirs  at  law,  the  latter  may  dispense 
with  the  sale,  and  elect  to  take  the  lands  in 
lieu  of  the  proceeds  of  sale.  Morse  v.  Uacken- 
sadc  Sat.  Bank  (N.  J.  Err.  &  App.)  47  N.  J. 
Eq.  (2  Dick.)  279,  IS:  68 

79.  The  principle  on  which  the  doctrine  of 
election  rests  Is  the  identity  of  the  interest  the 
heirs  take  as  heirs  at  law  and  in  the  proceeds 
of  the  conversion.  When  the  testator  charges 
his  estate,real  and  personal,  with  the  payment 
of  his  debts,  and  directs  his  executors  to  sell 
his  real  and  personal  estate  and  divide  the  pro- 
ceeds between  his  two  children,  the  latter  can- 
not elect  to  take  the  lands  as  heirs  at  law.  and 
by  such  election  impair  or  defect  the  rights  of 
testator's  creditors.  Id, 

80.  Orders  and  proceedings  io  set  apart  a 
homestead  to  a  widow  and  cbfldTen  are  not 
made  invalid,  where  the  court  haa  jurisdiction 
otherwise,  bv  the  fact  that  a  petition  of  the 
widow  therefor  was  not  filed  at  the  right  time 
and  was  not  based  on  the  right  sections  of  the 
Alabama  Code.  Thompson  v.  Thompson,  91 
Ala.  591,  11:448 

81 .  A  n  agreement  beween  the  next  of  kin  of 
A  decedent,  that  all  his  property,  ineluding 
money  due  on  life  insurance  pohcies  payable 
to  some  of  them,  shall  be  collected  k^  the  ad- 
ministrator, and  a  certain  portion  of  the  pro- 
ceeds used  in  the  ornamentation  and  care  of 
decedent's  burial  lot,  and  the  remainder  divided 
equally  among  the  next  of  kin,— will  be  sup- 
ported as  a  family  settlement ;  and  the  bene- 
ficiaries in  the  insurance  policies  cannot  clnira 
their  proceeds.  Supreme  AMsemblp  B.  8,ofG, 
K  V.  Campbea,  17  R  I.  408,  18:  601 


EXECUTORY  DEVISE— EXPRESS  COMPANY. 
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82.  Execution  upon  a  judgment  against  one 
I  administrator  cannot  be  issued  against  such 
person  in  liis  fiduciary  capacity,  so  as  to  reach 
property  belonging  to  the  estate,  after  he  has 
maoe  his  final  settlement  and  been  discharged 
by  the  probate  court  M&re<Wt  y.  Sccman 
51  Ark.  a^ai,  8s  81S 


EXECUTORY  DEVISE. 

Ab  to  Perpetuity  in,  see  Pbkfbtuitdeb.  10. 


EXEMPLARY  DAMAGEa 

See  Damaobs,  U. 


EXEMPTION. 


[From  Arrest,  see  Arrest,  22-S4. 
As  Affecting  Equal  Privileges,  see  Constitu- 
tional Law,  80, 81. 
From  Qarnishment,  see  Garnishment.  13- 
14,  21^24. 
Levy,  see  Levy  and  Seizure,  9-25. 
Assessments  for  Lnprovements,  see  Pub- 

uc  Improvements,  22-86. 
Taxation,  see  Taxes,  40-51. 


On  Appeal,  see  Appeal  and  Ebbob,  86. 
With  Pleadings,  see  Pleading,  86-37. 


EXHIBITION. 

Oi  Person  to  Jury,  see  £videnob,  364,  865. 


EXPECTANCIES 

Power  of  Legislature  to  Defeat,  see  Consti- 
tutional Law,  80. 

As  to,  see  Constitutional  Law,  150. 

Conveyance  of,  as  a  Fraud,  see  Fraud  and 
Fraudulent  Conveyances,  49. 

1.  A  conveyance  of  the  grantor's  expectant 
interest  as  heir  in  his  ancestor's  real  estate,  by 
s  deed  containing  no  covenants  of  warranty,  is 
not  binding  upon  the  grantor,  even  although 
ns  heir  he  sul»eqiiently  comes  into  possession 
of  the  interest  so^conveyed.  McGlure  ▼.  Itaben 
125  Ind.  189,,  9.  477 

2.  An  attempted  sale  of  the' interest  which 
tnc  grantor  expects  to  receive  as  heir  in  his  an- 
cestor's real  estate  will  not  be  enforced  against 
him  in  equity,  when  as  heir  he  comes  into  pos- 
session thereof,  although  the  purchase  was 
made  in  good  faith,  unless  the  price  paid  was 
the  full  and  fafr  market  value  of  the  property 
St  the  time  of  the  purchase,  and  the  ancestor 
was  made  acquainted  with  all  the  facts  and  au> 
qulcsced  in  the  sale.  Jd. 

See  Index  to  Notes  Preceding*, 


EXPERIMENTS. 

As  Evidence,  see  Evidence,  860,  861. 


EXPERT  TESTIMONY. 

Generally,  see  Evidenob,  VII. 
Necessity  of,  see  Evidence,  451. 


EXPLANATION. 

Evidence  of,  see  Evidencb,  786-793. 


EXPLOSIONS 


Of  Blast,  see  BLASTiNa. 
Gas  Well,  see  Gas,  10. 

Injunction  to  Prevent,  see  Injunction,  26. 

As  Cause  of  Loss  Insured  against,  see  Insub- 
ANCK,  299-801. 

Master's  Liability  for,  see  Masteb  and  Ser- 
vant, 204. 

Of  Naphtha,  see  Negligence,  16. 

Cylmder  of  Threshmg  Machfaie,  see  Neg- 
ligence, 20. 
Powder  Magazine,  see  Numanoes,  66. 

Proximate  Cause  of  Injury  from,  see  Proxi- 
mate Cause,  18. 

Question  for  Jury  as  to  Negligence.see  Trial. 
196.  * 

1.  Ownership  of  gunpowder  consigned  for 
sale  on  commission  does  not  render  the  own- 
ers liable  for  an  explosion  which  occurs  while 
it  is  in  the  hands  of  tlie  consignee.  AbraJiains 
V.  California  Fmoder  WoTk%  (N.  M.)  8:  878 
See  also  Nuisances,  56. 

2.  The  fact  tiiat  an  explosion  of  gas  which  has 
accumulated  in  a  cellar  by  negligence  of  a  gas 
company  was  caused  by  the  act  of  a  third  per- 
son in  lighting  a  match  will  not  relieve  the  gas 
company  from  liability.  Kotlsch  v.  PhiladO- 
pMa  Co.  162  Pa.  856,  18:  769 
See  also  Gas,  10. 


Title  of  Act  as  to.  see  Statutes,  75,  76. 
Instructions  to  Jury  as  to,  see  Trial,  829. 


EXPORTS. 

From  State,  see  Commerce,  28-80. 


EX  POST  FACTO  LAWS« 

See  Constitutional  Law,  19-26. 


EXPRESS  COMPANT. 

Receipt  of  Property  by,  see  Carriers,  247. 
Discrimination  of  Carrier  between,  see  Ca» 

RIBR8,  886,  867. 
Tax  on,  see  Taxbb,  62. 
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EXPRESS  MESSENGEIt-EXTRzV  SESSION. 


EXPRESS  MESSENGER. 

As  Passenger,  see  Carbisrs,  19,  20. 
Bond  of,  see  Bonds,  10,  11. 


EXPULSION. 

Of  Member  of  Association,  see  Associations, 
10-30. 


EXTORTION. 


Eyidence  of,  see  Evidbnce,  817. 
See  also  Blackmail. 

1.  Under  Tex.  Code  Crim.  Proc.  art. 
*076,  it  is  the  duty  of  the  county  judge  to  pre- 
sent to  the  commissioners'  court  his  certified 
account  of  fees.  Hence  an  indictment  for 
making  an  extorsive  demand  of  fees  does  not 
charge  an  act  outside  of  liis  official  duty. 
BradcenHdge  v.  SiUiU,  27  Tex.  App.  518, 

4:  860 

2.  The  presentation  by  a  county  judge  to 
the  commissioners'  court  of  an  unlawful  and 
extorsive  fee-bill  is  a  "demand,"  within  Tex. 
Pen.  Code,  art.  240,  punishing  the  willful  de- 
manding or  receiving  of  higher  fees  than  al- 
lowed by  law.  ■«*• 

3.  Receiving  the  usual  protest  fees  volun- 
tariiy  paid  in  case  of  a  premature  protest  is 
not  extortion.  HirshJUld  v.  Ft.  Worth  Nat. 
Bank,  83  Tex.  462,  15:  689 


fiXTRA  ALLOWANCE   OF  COSTS. 

See  Costs  and  Fees,  19,  20. 


EXTRADITION. 

Waiver  of  Privilege  of  Prisoner,  see  Crimi- 
nal Law,  20. 
For  Abduction  of  Criminal,  see  Abduotion. 

1.  The  law  of  nations  does  not  require 
the  surrender  of  a  fugitive,  whether  citizen  or 
alien,  to  a  foreign  government,  in  the  absence 
of  B  treatv  stipulation  requiring  it.  Ex  parte 
McCabe  (D.  C.  W.  D.  Tex.)  46  Fed.  Rep.  363. 

12:  589 

2.  A  citizen  of  the  United  States  cannot 
be  surrendered  to  Mexico  as  a  f ujjitive,  under 
the  treaty  with  that  country,  which  provides 
that  "neither  of  the  contracting  parties  shall 
be  bound  to  deliver  up  its  own  citizens."  The 
surrender  is  not  to  b^  made  according  to  the 
will  or  discretion  of  the  Executive,  but  only 
when  required  by  the  treaty.  Id. 

8.  A  warrant  to  compel  a  person  demanded 
as  a  criminal  by  a  foreign  ^vernment  to  ap- 
pear and  submit  to  a  prelimmary  examination, 

See  Index  to  Notes  Preoedlngw 


when  issued  by  a  countv  judge  under  U.  S. 
Rev.  Stat.  §  5270,  although  he  styles  himself 
also  an  extradition  agent,  is  not  invalid  because 
it  does  not  recite  the  source  of  his  authority  to 
issue  it.  'id. 

4.  A  complaint  made  under  oath  is  neces- 
sary to  authorize  a  warrant  to  compel  a  pre- 
liminary examination  of  a  person  demanded 
by  a  foreign  government  as  a  criminal.       Id. 

5.  One  who  has  been  extilidited  under  a 
treaty  with  a  foreign  countr}%  upon  a  charge 
of  which  he  is  acquitted,  is  not,  before  the  ex- 
piration of  a  reasonable  time  for  his  return  to 
the  country  from  which  he  was  extradited, 
subject  to  arrest  in  a  civil  action  in  a  state 
court  for  any  cause  arising  prior  to  his  extra- 
dition. Re  Reinitz  (C.  C.  8.  D.  N.  Y.)  39  Fed. 
Rep.  2C4  4:  886 
From  sister  state. 

6.  A  person  who  has  been  convicted  in  a  state 
court  which  obtained  lurisdiction  of  him  oniv 
by  extradition  pix)ceedings  based  upon  an  affi- 
davit which  falsely  alleges  that  he  had  fled 
from  the  State,  in  which  State  he  had  in  fact 
never  been,  will  be  released  on  habeas  corpus. 
State  V.  JaekMn  (D.  C.  B.  D.  Tenn.)  86  Fed. 
Rep.  258.  1:  870 

7.  Extradition  from  one  state  to  another 
can,  under  U.  S.  Rev.  Stat.  §  5278,  be  had 
only  when  the  person  charged  is  a  fugitive 
from  the  state  in  which  the  crime  was  com- 
mitted. Id. 

8.  A  person  surrendered  to  the  authorities 
of  one  Stale  by  another  State  or  Territory,  on 
extradition  proceedings,  cannot,  while  held  in 
custody  thereunder,  be  lawfully  tried  for  a 
different  crime  than  the  one  upon  which  his 
extradition  was  obtained,  unless  he  voluntarily 
waives  his  privilege.  JESs  parte  McKnight 
48  Ohio  St.  588,  14:  188 
But  see  contra*  next  case. 

0.  The  right  to  try  a  criminal  in  a  state  to 
which  he  has  been  surrendered  by  another 
state  in  extradition  proceedings  is  not  limited 
to  the  offense  specified  in  the  requisition. 
Com.  V.  WHght,  168  Mass.  149,         19:  «06 

10.  A  person  who  has  been  brought  within  the 
Jurisdiction  of  a  court,  from  another  State, 
upon  a  requisition,  as  a  fugitive  from  justice, 
and  has  been  tried  for  or  discharged  as  to  the 
offense  charged  against  him,  is  not  subject  to 
arrest  on  a  civil  process  until  a  reasonable  tirao 
and  opportunity  have  been  given  him  to  return 
to  the  Dtate  from  which  he  was  taken.  Mote- 
tor  V.  Sinnen,  76  Wis.  808,  7:  817 

[This  case  seems  to  be  in  effect  overruled 
by  Laseelles  v.  State,  148  U.  S.  587,  87  L.  ed. 
.•549,  and  see  also  to  the  contrary,  Eeid  v.  Ham 
(Minn.) 21  L.  R.  A.  232.] 
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EXTRAS. 

In  Building  Contracts,  see  Contracts,  155. 


EXTRA  SESSION. 


Sec  Statutes,  6-8. 


FACTOR-FALSE  IM PRISON MEJ^T. 
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F. 


FACTOR. 

Pledge  by,  see  Pledge  and  Collatebal  Se- 
orniry,  5,  6. 


FAIR. 

L.iabilUy  for  Negligent  Condition  of  Fair 
Grounds,  see  AeRicULTUitAL  Societies, 
4. 


FALSE  IMPRISONMENT. 

Assignment  of  Cause  of  Action  for,  see  As. 

SIONMBNT,  5. 

Liability  by  Carrier  for,  see  Carriers,  49-54. 
Damages  for,  see  Damages,  96,  97. 

1.  Where  a  man  is  constantly  guarded  by  de- 
tectives for  two  weeks,  so  that  he  is  at  no  time 

tf  free  to  come  and  so  as  he  pleases,  and  his 
movements  are  at  aU  times  subject  to  the  con- 
trol and  direction  of  those  who  have  him  In 
charge,  who  frequently  urge  him  to  make  a 
confession  of  guilt,  he  can  maintain  an  action 
for  false  imprisonment.  Fotlieringham  ▼.  A& 
ams  Express  Go,  (C. C.  E.  D.  Mo.)  36  Fed.  Rep. 
252,  1:  474 

2.  One  who  pays  the  prescribed  penalty 
after  lawful  arrest,  rather  than  be  taken  before 
a  justice  as  required  bv  law,  has  no  cause  of 
action  for  false  imprisonment  against  those 
who  arrested  him,  although  thej  improperly 
pat  him  to  the  alternative  of  paving  it  or  going 
to  jail  forthwith.  TmUey  v.  Perkins,  77  Md. 
— ,  19:  688 

3.  A  bridgekeeper  and  constable  are  liable 
for  false  imprisonment  where,  after  arresting 
a  person  for  violation  of  a  lawful  rule  as  to 
the  use  of  a  piiblic  bridge,  they  improperly 
hold  him  in  custody  under  an  alternative  of 
paying  a  prescribed  penalty  or  of  going  to  jail, 
instead  of  taking  him  at  once  before  a  justice, 
as  required  bv  law.  Id. 
Uability  or  officer. 

4.  A  magistrate  is  not  liable  for  false  im- 
prisonment by  reason  of  issuing  a  warrant 
within  his  jurisdiction,  because  he  may  have 
given  undue  weight  to  the  testimony  of  the 
complaining  witness,  where  he  acted  in  good 
faith.    Marks  v.  Sullivan  (Utah)       SO:  590 

5.  The  invalidity  of  a  writ  of  restitution  is 
Immaterial  on  the  question  of  liability  for  false 
imprisonment,  in  executing  a  warrant  of  arrest 
for  resistance  of  service  of  such  writ.  IcU 

6.  An  ofiBcer  serving  a  warrant  regular  on 
Its  face  and  issued  in  the  exercise  of  his  juris- 
diction IS  protected  by  it,  even  if  he  knew  r>f 
defects  in  the  proceedings  attending  the  issu- 

See  Xndaz  to  Notes  Precedlaif* 


ance  of  a  prior  writ  for  obstructing  which  the 
warrant  was  issued.  Id. 

7.  An  officer  is  liable  for  assault  and  illegal 
arrest,  for  arresting  a  woman  without  warrant, 
on  mere  suspicion  that  she  is  plyingthe  voca- 
tion of  a  prostitute.  Pinkerton  v.  verbcrg^  78 
Mich.  573,  7:  *507 

8.  Where  a  judgment  and  execution  against 
a  married  woman  were  simply  erroneous  so  far 
as  they  authorized  her  arrest,  and  this  was  due 
to  her  omission  to  suggest  her  coverture  when 
she  had  ample  opportunity,  but  which  she  did 
not  do  until  after  her  arrest  thereunder,  neither 
the  officer  nor  the  judgment  debtor  will  be 
liable  for  her  arrest  thereunder.  Wiiu^ster 
v.  Ewrett,  80  Me.  535,  1:  485 

Liability  of  complainant. 

9.  An  action  for  false  imprisonment  arises 
upon  a  wrongful  arrest  procured  by  the  de- 
fendant, although  he  procures  it  on  charges 
which  do  not  furnish  any  ground  for  the  war- 
rant.   Kraiise  v.  Spiegel,  94  Cal.  870, 

15:  707 

10.  A  person  who  in  good  faith  and  without 
malice  merely  makes  complaint  before  a  magis- 
trate of  the  commission  of  a  public  offense  in 
a  matter  over  which  the  magistrate  has  a  gen- 
eral jurisdiction,  on  which  complaint  the  mag- 
istrate issues  a  warrant,  is  not  liable  for  an 
assault  and  false  imprisonment  because  of  an 
arrest  on  such  warrant,  although  the  particular 
case  may  be  one  in  which  the  magistrate  baa 
no  jurisdiction.  Giffordv.  Wiggins^  50  Minn. 
401,  18:  856 

By  act  of  a^ent. 

1 1.  A  policeman  appointed  on  the  application 
of  a  corporation  which  is  required  to  pay  his 
salary,  under  the  Maryland  statutes  is  an  offi- 
cer of  the  State,  and  the  corporation  is  not  re- 
sponsible for  his  acts  as  such  officer  in  making 
an  arrest,— especially  if  it  is  not  done  on  the 
premises  of  the  corporation.  TdkhesUr  Beach 
Imp.  Go.  V.  Steinmeisr,  72  Md.  313,      8:  846 

1 2.  A  corporation  cannot  be  held  liable  for  au 
arrest  ordered  by  a  superintendent  of  the  com- 
pany at  a  certain  place,  whose  office  is  not 
mentioned  or  descnbed  in  the  charter,  unless 
it  is  shown  that  he  had  express  precedent  au- 
thority for  giving  the  order,  or  that  it  was  rati- 
fied and  adopted  by  the  corporation.  Id, 

13.  A  corporation  cannot  be  held  to  have  rati- 
fied the  act  of  a  special  policeman  whose  salary 
it  is  required  to  pav,  in  making  an  arrest,  as 
he  does  not  act  in  the  matter  as  its  agent,  but 
as  an  officer  of  tlie  state.  Id. 

14.  It  is  within  the  scope  of  the  employment 
of  a  salesman  to  cause  the  arrest  and  search  of 
a  person  whem  he  believes  to  have  stolen 
property  from  his  custody.  Staples  y.  SchtrUd, 
18  R.  I. — ,  19:884 
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See  PosTOFFiOE,  8. 


FALSE  PRETENSES. 

For  Indictment  for.  see    Indictment,  etc., 
11,  12. 
Fraudulent     Representations     in    Civil 
Cases,  see  Fbaud  and  Frauditlxnt  Con- 

▼ETANCES. 

1.  A  false  pretense  must  have  been  made  in 
fact,  and  also  with  intent  to  cheat  or  defraua 
some  person  who  has  been  in  fact  cheated  or 
defrauded  to  his  injury,  in  order  to  convict  of 
the  offense  of  obtainmg  money  or  property 
under  false  pretenses.  State  v,  Matt/ietos,  44 
Kan.  596,  10:  808 

2.  A  conviction  for  obtaining  money  on 
raise  pretenses  cannot  be  sustained  on  proof 
that  defendant  obtained  money  from  an  in- 
nocent person  by  giving  a  mortgage  upon  land 
of  which  he  falsely  pretended  to  be  the  owner 
by  purchase,  and  of  which  he  appeared  to  be 
the  owner  on  the  records,  although  his  title 
was  fraudulent,  as  in  such  case  the  mortgagee 
is  not  defrauded  because  his  mortgage  is  valid. 

Id, 

3.  Evidence  that  a  person  ordered  goods, 
promising  to  pay  cash  for  them  when  delivered, 
and  upon  receiving  them  gave  the  seller,  with- 
out explanation,  a  check  upon  a  bank  where  he 
had  neither  money  nor  credit,  will  support  a 
verdict  finding  him  guilty  of  obtaining  prop- 
erty by  false  pretenses.  Barton  v.  People,  135 
ni.  405,  10:  808 

4.  The  illegal  purpose  of  a  person  from  whom 
money  is  obtained  by  false  pretenses  \b  no  de- 
fense to  an  indictment  against  the  person  thus 
obtaining  it.    JSe  OummiTis,  16  Colo.  451, 

18:  758 


FAMILY. 

See  CoNTBACTS,  140;  Definitions,  85. 


FAMILY  SETTLEMENT. 

■ 

Ratification  of,  see  Husband  and  Wife,  51. 

See  also  Executors  and  Administrators, 
81. 


FARCY. 

Liability  for  Killing  Animal  Afflicted  with, 
see  Animals,  17. 


FARM  CROSSING. 

Easement  of.  see  Easements,  22,  23. 
Mandamus  for,  see  Mandamus,  86,  37. 
Duty  of  Railroad  Company  as  to,  see  Rail- 
roads, 27-31. 

See  Index  to  Notes  Preoedlnif. 


Following  State   Remedy,    see   Cloud   ov 

Title,  1. 
In  General,  see  Courts,  III. 


FEDERAL  OFFICERS. 

For  Keeper  of  Jail  as  Federal  Officer,  see 
Jails,  2. 


FEDERAL  QUESTION. 

See  Courts,  124-127. 


FEES. 

Of  Witness,  see  Witnesses,  83. 
See  also  Costs  and  Fees. 


FELLOW  SERVANTS. 

See  Master  and  Servant,  134-199. 


FELONY. 

In  Conspiracy  for  Abortion,  see  Abortion. 

Forgery  as,  see  Forgery,  3. 

Allegation  as  to,  see  Indictment,  etc.,  87, 88. 


FENCES. 

Local  Regulations  as  to,  see  Constitutional 
Law,  86. 

As  Affecting  Damages  in  Condemnation,  see 
Damages,  207. 

To  Right  of  Way,  see  Easements,  43. 

Around  Coye,  see  Fisheries,  9. 

In  Highways,  see  Highways,  82. 

Mandamus  to  Remove  from  Highway,  see 
Mandamxts,  82. 

Of  Railroads,  see  Railroads,  82-35,  90. 

Effect  of  Vendor's  Contract  to  Fence  Rail- 
road, see  Vendor  and  Purchaser,  7,  8. 

1.  Whether  or  not  a  person  who,  in  building  a 
division  fence  between  his  land  and  that  of  his 
adjoioiDg  owner,  has  placed  it  by  mistake  on 
the  latter's  land,  first  caused  a  survey  to  be 
made  of  the  division  line  by  the  county  survey- 
or after  notice  to  such  owner,  is  not  the  sole 
test  of  the  exercise  by  him  of  good  faith  in  the 
matter  which  will,  perniit  him  to  recover  the 
materials  which  he  put  into  the  fence.  MMm 
V.  aark,  58  Ark.  411,  9:  6S6 

Necessity  o£ 

2.  Lot  fronts  in  a  city  need  not  be  fenced , 
unless  there  is  an  ordinance  requiring  it.  De- 
troit V.  Beecher,  75  Mich.  454.  4:  818 

3.  The  rule  of  the  common  law,  that  every 
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man's  land  Ib  enclosed,  either  by  a  material 
fence  or  by  an  ideal  invisible  bounaary,and  that 
every  unwarrantable  entry  thereon  bv  a  per- 
son or  his  cattle  is  a  trespass  by  breaking  his 
•close,  was  not  founded  on  an  arbitrary  regula- 
tion, but  was  considered  as  incidental  to  the 
ownership.  It  is  in  force  in  all  places  where 
the  right  of  private  dominion  over  things  real 
is  recognized;  it  attaches  to  the  ownership  of 
property.    Bileu  v.  Paisley ^  18  Or.  47, 

4:  840 

4.  The  Legislature  has  authority,  under  the 
police  power  ot  the  btate,  to  require  every  man 
to  enclose  his  land  b^  a  fence  built  in  a  pre- 
scribed manner;  and  it  may  refuse  him  a  rem- 
edy for  a  trespass  by  cattle  entering  upon  it  in 
consequence  of  his  neglect  to  comp^  with  such 
requirements;  but  it  cannot  authorize  one  man 
to  pasture  his  stock  upon  the  land  of  another, 
whether  fenced  or  not  It  may  withhold  the 
remedy,  but  it  cannot  grant  the  right.       Id. 

5.  The  statutes  of  Oregon,  which  require 
fields  and  enclosures  to  be  enclosed  with  cer- 
tain kinds  of  fence,  and  provide  a  remedy  in 
case  stock  or  swine  break  into  the  same  when 
so  fenced,  do  not  apply  to  ditches  constructed 
across  public  lands  in  the  State  for  mining  pur- 
poses. Hence  the  owner  of  sheep  may  be  held 
in  damages  for  injuries  by  reason  of  tibie  sheep 
running  over  the  same,  in  the  absence  of  proof 
that  they  were  purposelv  or  negligently  driven 
thereon,  although  the  ditches  were  unfenced. 

Id. 

Danutg^  for  lack  oil 

6.  The  escape  of  a  colt  from  pasture  through 
the  negli^nce  of  an  adloiniog  owner  as  to  a 
division  fence  renders  him  liable  for  an  injurv 
to  the  colt  while  roaming,  even  if  the  negli- 
gence of  a  stranger  in  starting  up  or  driving 
the  colt  was  a  contributing  cause  of  the  injury. 

WiUUr  V.  Stanley,  65  Vt.  145,  «0i  479 

Barbed  wire* 

7.  One  who  erects  and  maintains  a  barbed- 
wire  fence,  aithougn  entirely  upon  his  own  land, 
the  wires  of  which  are  not  properly  stretched, 
but  are  left  hanging  loose  in  such  a  way 
that  stock  are  not  likely  to  see  them,  and  are 
liable  to  run  upon  them  and  be  injured,  is 
guilty  of  negligence  creating  a  liability  for 
such  injuries.  Jxfveland  v.  Gardner,  79  Cal. 
317,  4:  896 

Malicious  erection. 

8.  A  fence  erected  mnliciously  and  with  no 
other  purpose  than  to  shut  out  the  light  and 
air  from  a  neighbor's  window  is  a  nuisance. 
Fldfierty  v.  M(yran,  81  Mich.  52,         8:  188 

9.  Mass.  Acts  1887,  chap.  848,  making  a 
private  nuisance  of  anv  fence  unnecessanly 
exceeding  6  feet  in  height,  maintained  for  the 
purpose  of  annoying  owners  of  adjoining  prop- 
erty, is  within  the  hmits  of  the  police  power, 
and  is  constitutional  in  respect  to  fences  erected 
either  before  or  after  its  passage.  Bideout  v. 
Knox,  148  Mass.  868,  8:  81 

10.  Help  given  by  one  in  lawfully  building  a 
zence  upon  his  wife's  land  to  a  greater  height 
than  6  feet  will  not  of  itself  render  him  liable 
to  prosecution  under  Mass.  Acts  1887,  chap. 
348,  for  erecting  or  maintaining  a  nuisance, 
whatever  his  motive  may  be;  nor  will  it  tend  to 
prove  that  he  maintained  the  fence.         '  Id, 

11.  Malevolence  must  have  been  the  motive 
See  Index  to  IToiee  Preceding^. 


for  erecting  the  fence  to  a  greater  he^ht  than  6 
feet,  without  which  it  would  have  not  have 
been  erected  or  maintained,  to  render  it  a  nui- 
sance, within  the  provisions  of  Mass.  Acts  1887, 
chap.  848.  If  such  height  is  really  necessary 
for  any  reason,  there  is  no  liability;  and  if  the 
owner  thinks  it  necessary  and  acts  upon  his 
opinion,  he  is  not  liable  because  he  a&o  acts 
malevolently.  Id, 


Liability  for  Snow  on  Deck,  see  Carbisbs,  68. 
Negligence  of  Passengers  on,  see  Carriers, 

126. 
Afl  Obstructing  Waters,  see  Waters,  69. 


FICTION. 


For  Legal    Fiction,  see   Corporations,   4; 
Waters,  38. 


FICTITIOUS  PERSON. 

As  Party  to  Negotiable  Paper,  sec  Bills  and 

Notes,  4,  5. 
Use  of  Name  of,  as  Forgery,  see  Forgery,  2. 


FIGHTING. 


Death  of  Insured  from,  see  Insurance,  175. 

See    also    Assault   and   Battery;  Prizk 
.     Fighting. 


FILING. 


Of  Chattel  Mortgage,  see  Mortgage ,  129- 
183. 


FINDINGS. 

On  Appeal,  see  Appeal  and  Error,  60-7S. 
Review  of,  on  Appeal,  see  Appeal  and  Ee- 

ROB  242—255. 
On  Trial,  see  Trial,  380-884. 


FINES. 

yor  Disobeying  Injunction,  see  Contempt, 
26. 

Enforcement  of,  see  Criminal  Law,  36. 

By  Justice,  see  Justice  of  the  Peace,  2. 

Reasonableness  of,  see  Municipal  Corpora- 
tions, 52. 

Municipal  Power  as  to,  see  Municipal  Cor- 
porations, 71. 

Effect  of  Pardon  on,  see  Pardon,  8. 

1.  Penalties  imposed  upon  railroad  corpora, 
tions  for  violation  of  statutes  are  not  excessive, 
if  no  greater  than  are  necessary  to  enforce  oba- 
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dience  to  the  statute,  altbougb  tbcy  nd^hl  ap- 
pear excessive  if  imposed  ufx^a  individuatf. 
Burlington,  0,  B.  d  N.  Oo.  v.  Dey,  82  Iowa, 
312,  18:  486 

2.  A  penalty  recoverable  by  a  civil  action, al- 
though called  a  fine  Id  the  statute  providing  for 
it,  is  not  a  line  within  the  meaning  of  Ind. 
Const,  art.  8,  §  2,  providing  that  "fines  assessed 
for  breaches  of  the  penal  law  of  the  state" 
shall  go  to  the  common-school  fund.  State  y. 
Indiana  db  I.  8,  R.  Oo,  138  Ind.  69,  18:  60S 


FIRE  DEPARTMENT. 

Appropriation  to  Pay  Reward  to,  see  Appro- 

PBIATI0N8,   16. 

Assumption  of  Risk  by  Firemen,  see  Master 

AND  Skevant,  86. 
For  Driver  of  Engine  as  Fellow  Servant  of 

Board,  see  Master  and  Servant,  187. 
Negligence  of  Driver  on  Highway,  see  Neq- 

LIGBNCE,  84. 

Liability  of  City  for  Negligence  of  Firemen, 
see  Municipal  Corporations,  153-156. 

Appointment  of  Officers  of,  see  Officers,  20. 

Pow^cr  of  Removal  by  Governor,  see  Offi- 
cers, 51,  52. 

Partial  Validity  of  Statute  as  to,  see  Stat- 
utes, 27. 

Title  of  Statutes  as  to,  see  Statutes,  45,  67. 

The  provision  of  the  Detroit  charter,  that 
A  hreman  totally  disabled  in  tne  aiscnarge 
of  dutv  may  be  placed  on  the  retired  list,  with 
a  pension,  by  a  vote  of  the  fire  commission,  is 
not  mandatory,  but  gives  the  commission  only 
an  option  so  to  do;  and  such  provision  is  no  bar 
to  recovery  by  a  fireman  for  injuries  received 
by  him  in  discbarge  of  duty,  for  damages 
for  which  the  city  is  otherwise  liable.  Coots  v. 
Detroit,  76  Mich.  628,  6:  815 


FIRE   ESCAPES. 

On  Buildings,  see  Buildings,  11-19. 


FIRE  LIMITS. 


For  Buildings,  see  Buildings,  20-24. 
Estoppel  as  to,  see  Estoppel,  1. 


FIRES. 

As  Act  of  God,  8ce  Act  of  God,  7. 

Destroying  Property  as  Defense  to  Note  for 
Purchase  Price,' see  Bills  and  Notes,  112. 

Loss  of  Goods  by,  at  Destination,  see  Car- 
riers, 272,  278. 

Exemption  of  Carrier  from  Liability  for,  see 
Carriers,  315-820. 

Equnl  Protection  of  Law  as  to  Liability  of 
Railroads  for,  see  Constitutional  Law, 

75. 

Unjust  Discrimination  against  Railroads  as 
to,  see  Constitutional  Law,  123, 124. 

See  Index  to  Notes  Precedliigii 


Dae  Process  in  Creating  Statutory  Liability  for 
Railroad  Fires,  see  Constitutional  Law, 
184-186. 

Police  Power  as  to  Creating  Liability  for  Rail- 
road  Fires,  see  Constitutional  Law,  211. 

As  Affecting  Liability  on  Coutract,  see  Con- 
tracts, 280,  281. 

Danger  of,  as  Element  of  Damages,  see  Dam- 
AGES,  166. 

Presumption  as  to  Negligence  in,  see  Evi- 
DBNGB,  158, 154. 

Evidence  of  Negligence  in  Starting,  see  Evi- 
dence, 772,  773. 

Proof  of  Cause  of,  see  Evidence,  887,  838. 

Municipal  Liability  for,  see  Municipal  Cor- 
porations, 125. 

Allegation  of  Negligence  as  to,  see  Pleading, 
151. 

Proximate  Cause  of  Iniury  from,  see  Proxi- 
mate Cause,  19-21 

Caused  by  Locomotives,  see  Railroads,  78- 
85,  123,  124. 

Question  of  Diligence  as  to,  seeTRVAL,  120. 

Question  as  to  Negligence  in  Causing,  see- 
Trial,  204. 

Liability  for  Failine  to  Supply  Water  to  Ex- 
tinguish, see  Waters,  154. 

1 .  It  is  within  the  legitimate  powers  of  a  state 
government  to  employ  general  means  for  tde 
protection  of  the  property,  as  well  as  the  per- 
sons of  its  citizens.     Cutting  v.  Taylor  (S.  D.) 

16:  961 

2.  Where  a  city  is  given  power  to  make- 
regulations  for  the  prevention  of  fire,  and  the 
propriety  or  necessity  of  the  methods  to  be 
pursued  to  accomplish  that  object  ie  left  to  the 
discretion  of  the  couacil,  the  courts  will  net  be 
warranted  in  setting:  aside  as  improper  an  or- 
dinance adopting  means  which  the  ceunctt  ku 
by  its  acts  declared  proper.  (Hympia  v.  Mann 
1  Wash.  889,  18:  160 

3.  The  fact  that  telegraph  and  telephone 
poles  and  wires  prevented  tue  extinguisnment 
of  a  fire  does  not  make  the  company  owning 
them  liable  for  the  loss,  where  the  owner 
of  the  building  burned,  on  whose  land  they 
stood,  had  built  by  the  side  of  them,  and  had 
permitted  a  tenant  to  use  one  of  the  wires,  and 
had  never  objected  to  them  in  any  way  before 
the  fire.  Chc^ee  v.  Telephone  d  Teleg.  Oonstr, 
(Jo.  77  Mich.  625,  6:  46S 
Nefflig^ent  use  of. 

4.  It  is  a  tortious  act  to  start  a  fire  on  a  bed  of 
turf  or  peat  in  a  season  of  great  drought  when 
the  ground  is  parched  and  dry,  so  that  the  fire 
will  run  through  the  bed  of  peat  on  to  another's 
land  upon  which  the  bed  extends,  and  so  as  to 
cause  serious  loss  to  the  latter.  LouisviUe^  N. 
A.  &  V.  R  Go.  V.  Niteche,  126  Ind.  229, 

9:  760 

5.  From  the  use  of  fire  under  ordinary  con- 
ditions negligence  or  wrong  is  not  necessarily 
inferable;  but  where  it  is  used  in  an  improper 
maDoer  or  under  circumstances  such  as  to  in- 
excusablv  imperil  adjacent  property,  the  pct- 
son  so  using  It  is  a  wiong-doer.  Id. 

6.  Fire  cannot  be  rightfully  used  by  a  rail- 
road company  to  remove  combustible  material 
from  its  right  of  way,  where  the  conditions  an 
such  as  to  put  in  great  peril  adjacent  pr^pertv. 

Id.. 

7.  Railroad  companies  are  not  liable  for  set* 
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tlog  fire  on  tlieir  own  right  of  way;  but  are  liable 
for  Degligently  suffering  it  to  escape  and  injure 
adjacent  property.  Where  it  is  reasonably  cer- 
tain that  the  fire  will  escape  on  to  lands  oi  oth- 
ers, such  companies  are  responsible  for  the 
consequences  of  its  so  doins.  Id. 

8.  Where  one  was  guilty  of  a  positive  wrong 
in  settkig  fire  in  the  edge  of  a  peat  bed  m  a  dry 
time,  he  cannot  escape  liability  for  an  injury 
thereby  to  another,  for  the  reason  that  the  fire 
burnt  across  the  premises  of  third  persons  be- 
fore it  reached  and  did  the  injury  to  the  lands 
of  such  other  to  which  the  bed  extended;  an 
ordinary  wind  is  not  an  independent  interven- 
ing agency.  Id, 
Backfire. 

9.  The  destruction  of  property  by  a  back 
Hre  kin<Ued  to  fight  an  approaching  fire  which 
would  surely  have  destroyed  the  property  if 
the  back  fire  had  not  been  set  must  be  regarded 
as  caused  by  the  original  fire;  and  the  liability 
of  the  person  who  is  responsible  for  such  fire 
is  not  affected  by  the  back  fire.  McKenna  v. 
BaetisUr  (Iowa)  17:  810 

See  also  Proximate  Oaubb,  19-23. 


FIREWORKS. 


1.  A  voluntary  spectator  of  a  display  of 
fireworks  in  a  highway  must  be  held  to  as- 
sume the  risk  of  injury  from  accident  without 
negligence,  although  the  show  is  unauthor- 
ized.    ScatUon  v.  Wedge7\  156  Mass.  462, 

16:  896 

2.  A  manufacturer  or  dealer  in  dangerous 
articles  intended  for  use — such  as  fireworks — 
is  not  liable  for  an  injury  resulting  from  the 
negligence  or  improper  u^  of  them  by  the  pur- 
chaser or  a  third  person.  Wyllie  v.  Palmer 
137  N.  Y.  24«,  19:  S86 

3.  The  negligence  in  discharging  fireworks 
at  a  Fourth  of  July  celebration,  of  a  boy  sent 
\xj  the  dealer  from  whom  the  fireworks  were 
purchased  merely  as  the  helper  of  a  man  whom 
he  sent,  on  request  of  the  committee  who 
bought  the  fireworks,  to  assist  in  the  display, 
will  not  make  the  dealer  liable,where  the  com- 
mittee had  full  charge  of  the  arrangements, 
and  the  boy,  when  making  the  discharge  com- 
plained of,  was  obeying  ue  orders  of  one  of 
the  committee.  Id, 

4.  A  dealer  in  fireworks  does  not  become 
liable  as  a  contractor  to  give  a  display  of  the 
fireworks  by  furnishing,  on  the  request  of  the 
purchaser  of  a  certain  quantity,  a  man  to  as- 
sist in  discharging  the  fireworks,  where  the  pur- 
chaser and  other  members  of  a  committee  have 
full  charge  of  the  display  and  all  arrangements 
therefor.  Id, 


Appeal  from  Acquittal  on  Charge  of  Illegal 
Fishing,  see  Appeal  and  Ebbor,  17. 

Condemnation  for  Private  Pond,  see  Eminent 
Domain,  16. 

Injunction  against  Nuisance  to,  see  Injunc- 
tion, 36. 

See  Index  to  Noites  Preoedlngti 


Designation  of  Land  for  Oysters,  see  Watebs, 

52. 
Prohibiting  Shipmeut  of  Fish  from  State,  see 

COMMEBGB,  28. 

Police  Power  as  to  Regulation  of,  on  Private 

Premises,  see  Constitutional  Law,  214. 

Damages  for  Injury  to  Net,  see  Damages,  242. 

Negligent  Injury  to  Net,  see  Negligence,  57. 

Public  ftflheries* 

1.  The  rights  of  fisherv  and  privileges  of  the 
shore  to  which' the  people  of  Hhode  Island  are 
entitled,  under  the  Constitution  of  the  State* 
guorunU'ciug  a  coniinuance  of  the  rights  pre- 
viously existing  under  the  charter  and  usages 
of  the  State,  are  not  violated  by  filling  or  par- 
tially filling  a  cove  basin  covered  by  tide- water, 
under  the  authoritv  of  an  Act  of  the  General 
Assembly,  where  it  appears  that  the  fisheries, 
if  they  haid  not  wholly  ceased  to  exist,  at  least 
had  ceased  to  have  any  substantial  value. 
Clark6  V.  Fi-amdence,  16  ft.  I.  8a7,  1:  785 
2.  No  rights  in  favor  of  fishermen  now  exist  by 
virtue  of  the  proviso  in  the  Province  Charter 
of  Massachusetts  Bay,  that  the  rights  of  Eng- 
lish subjects  to  fish,  etc.,  and  to  erect  wharves, 
etc.,  upon  waste  lands  not  in  the  possession  of 
particular  proprietors,  should  not  be  abridged. 
Attorney-GenertU,  Adams,  y.  Tarr,  148  Mass. 
809,  ti  87 

8.  For  the  purpose  of  regulating  fishing 
therein,  a  State  may  claim  jurisdiction  over  a 
bay  within  its  borders,  the  headlands  at  the 
mouth  of  which  are  less  than  2  marine 
leagues  apart,  although  the  distance  between 
the  opposite  shores  of  the  bay  within  the  head- 
lands is  more  than  that;  ana  it  may  prevent  a 
citizen  of  another  State  from  taking  fish  in  such 
bay,  although  he  is  using  a  vessel  duly  en- 
rolled and  licensed  under  the  laws  of  the  United 
States  for  carrying  on  such  fishery, — at  least 
in  the  absence  of  any  law  of  Congress  relating 
to  the  subject  and  of  all  discrimination  against 
citizens  of  other  States.  Otnn.  y.  Manchester 
152  Mass.  280,  9:  886 

4.  An  injury  to  a  public  fiisherv  in  navigable 
waters,  which  affects  all  alike  who  fish  in  that 
locality,  will  not  sustain  a  private  suit  by  a 
fisherman  who  has  no  speciiJ  privilege  or  right 
to  fish  at  the  place  affected.  Kuehn  v.  Mil- 
waukee,  83  Wis.  583,  18:  558 

5.  The  unorganized  public  caunot  acquire 
the  right  of  fishing  in  a  pond,  either  by  srant 
or  by  prescription,  even  if  each  inaivMual 
member  of  such  public  acquires  the  right. 
Ihtrnery,  Hebron.iil  Coun.  175,  14:  886 
Priv&te  riffhtfl. 

6.  The  rignt  to  take  fish  in  any  water 
which  is  not  navigable,  although  it  belongs 
prima  facie  to  the  owner  of  the  soil,  belongs 
with  the  ownership  of  the  water,  if  that  is  sep- 
arated from  the  ownership  of  the  soil.        Id. 

7.  The  exclusive  right  to  fish  in  a  pond 
may  be  gained  by  one  who  excludes  all  othei^ 
from  fishing  therein  without  his  permission 
during  the  whole  period  of  the  Statute  of  Lim- 
itations, although  from  time  immemorial  all 
members  of  the  unorganized  public  had  fished 
therein  as  a  matter  of  right,  and  a  part  of  the 
soil  under  the  pond  belongs  to  a  town,  and  the 
title  to  another  pert  has  been  lost  or  aban- 
doned. Id. 

8.  The  Maryland  statute  for  the  protection 
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of  flih  ia  artificial  poads  has  no  a 

to  a  cove  of  navigable  water.    SoUers  v.  Sol 

iers,  77  Md.  148,  80:  94 

9.  The  construction  of  a  wire  fence  across 
the  mouth  of  a  cove  does  not  give  one  such  a 
possession  of  fish  caught  and  placed  in  the  wa- 
ter therein  that  he  can  retain  title  to  them  af- 
ter they  are  thus  restored  to  their  natural  ele 
ment.  Id. 
Mode  of  flflhing^. 

10.  The  taking  of  fish  with  nets  in  specified 
waters  may  be  prohibited  by  the  Legislature, 
and  the  setting  of  nets  for  that  purpose  de- 
clared to  be  a  public  nuisance.  Lawton  v. 
SteeU,  119  N.  Y.  226,  7:  184 

11.  Mass.  Stat.  1886,  chap.  192,  regulating 
the  using  of  nets  or  seines  for  takmg  Hsu  m 
the  waters  of  Buzzard's  Bay,  repeals  by  im- 
plication Mass.  Stat.  1865,  chap.  212,  so  tar  as 
the  latter  relate's  to  the  takine  of  menhaden  by 
the  use  of  a  purse  seine  in  the  waters  of  that 
bay.     Com,  v.  Manchester ,  152  Mass.  2ii0, 

9:  S86 

12.  The  Legislature  ma^  prohibit  the  taking 
of  fish  from  the  waters  within  the  state  during 
certain  seasons  of  the  year,  and  may  regulate 
the  manner  in  which  they  may  be  taken  dur- 
ing other  portions  of  the  year.  State  v.  Letoin 
and.)  80:  52 

18.  A  lake  wholly  upon  lands  of  a  private 
owner,  and  connected  with  an  unnavigable 
river  only  during  times  of  high  water,  is  in- 
cluded within  a  statutory  prohibition  against 
fishing  with  a  seine  during  a  certain  part  of 
the  year  in  ''any  of  the  rivers,  creeks,  streams, 
pon^s,  lakes,  sloughs,  bayous,  and  other  wat 
er  courses"  within  the  state.  People  v. 
Bridges,  142  111.  80,  16:  684 

Possesflion  of  nets. 

14.  The  possession  of  a  gill  net  or  seine. 
oxcept  it  is  for  the  purpose  of  use  in  certain 
waters  specified  by  statute  in  which  the  use 
thereof  is  permitted,  may  be  made  by  statute 
a  criminal  offense.    State  v.  Lewis  (Ind.) 

80:  68 
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Parol  Agreements  as  to,  see  Contracts,  87, 88. 
For  Conversion  of,  by  Cotenants,  see  Coten- 

AITCT,  5. 

Estoppel  as  to,  see  Estoppel,  24 

Presumption  as  to  Intention,  see  EvroENOE 
211. 

Injunction  to  Restrain  Removal,  see  Injunc- 
tion, 49,  50. 

Effect  of  Judgment  on  Foreclosure  as  to,  see 
Judgment,  89. 

Levy  on,  see  Levy  and  Seizure,  5. 

Mortgage  on,  see  Mortgage,  118. 

1.  Where  the  vendor  of  land  on  which  is 
situated  an  Ice-house  makes  no  reservation  oi 
the  ice  in  the  deed,  and  says  nothing  about  it 
at  any  time,  and  does  nothing  showing  an  in- 
tention to  remove  it,  the  ice  is  to  be  treated  as 
a  fixture,  goin^  with  the  land  to  the  vendee. 
HiU  V.  Munday,  89  Ky.  86,  4:  674 
General  rules. 

2.  One  of  the  tests  of  whether   personal 
See  Index  to  Notes  Preceding. 


_     .  retains  its  character  or  becomes  a 

fixture  is  the  uses  to  which  it  is  put.  If  it  is 
placed  on  the  realty  to  improve  it  and  make  it 
more  valuable,  it  is  some  evidence  that  it  is  a 
fixture;  but  if  it  is  placed  there  for  a  use  that 
does  not  enhance  the  value  of  the  realty,  this 
is  some  evidence  that  it  is  personal  property. 
AtcIUson,  T,  <fc  S.  F.  H.  Co,  v.  Morgan,  42 
Kan.  23,  4:  S84 

3.  In  detennining  what  is  a  fixture  the 
simple  criterion  of  physical  annexation  is  so 
limited  in  its  range  nnd  so  productive  of  con- 
tradiction that  it  will  not  apply  with  much 
force.  Td. 

4.  Whether  a  structure  is  a  fixture  or  not 
depends  on  the  nature  and  character  of  the  act 
by  which  it  is  put  in  its  place  and  the  pur- 
pose for  which  it  is  intended  to  be  used.  Id. ; 
Hoijewell  Mills  v.  Taunton  Sat),  Bunk,  156 
Mass.  619,  6:  S49 

5.  The  criterion  of  an  immovable  fixture 
is  the  united  application  of  three  requisites; 
(1)  real  or  constructive  annexation  of  the  ar- 
ticle in  question  to  the  freehold;  (2)  appropri- 
ation or  adaptation,  to  the  use  or  purpose,  of 
that  part  of  the  realty  with  which  it  is  con- 
nected; (3)  the  intention  of  the  party  making 
the  annexation  to  make  the  article  a  perma- 
nent accession  to  the  freehold.  Binkley  v. 
Ifbrkner,  117  Ind.  176,  3:  88 

6.  The  intention  of  the  parties  immediately 
concerned,  who  have  agreed  that  property  an- 
nexed to  the  soil  shall  retain  its  character  as 
personalty,  will  prevail  except  as  against  inno- 
cent purchasers  without  notice,  unless  the  prop- 
erty be  of  such  a  nature  that  it  necessarily  be- 
comes incorporated  into  and  a  part  of  the  realty 
by  the  act  and  manner  of  annexation.         Id. 

7.  Intention  is  the  pre-eminent  element  in 
determining  whether  or  not  an  article  is  a 
fixture,  as  between  the  landlord  and  tenant. 
.\forey  v.  Bojft,  62  Conn.  542,  19:  61 1 

KightB  of  tenant. 

8.  Unless  there  is  a  stipulation  in  the  lease 
to  the  contrary,  a  tenant  can  only  remove  such 
imorovements  erected  by  him  the  removal  of 
which  will  not  materially  injure  the  premises, 
or  put  them  in  a  worse  condition  than  they 
were  in  when  he  took  possession.  FriedUtnder 
V.  BeiDitt,  80  Neb.  783,  9:  700 

9.  A  baker's  oven  made  of  brick  by  a  ten- 
ant of  a  leased  building,  and  so  united  with 
the  buUding  that  the  two  are  inseparable  with- 
out the  destruction  of  the  one  and  substantial 
injury  to  the  other,  is  a  fixed  and  permanent 
structure,  and  not  removable  by  the  tenant  dur- 
ing his  term.  Collamore  v:  GiUiSy  149  Mass. 
578,  6:  150 

10.  An  attachment  on  fixtures  by  the  creditor 
of  a  tenant  is  defeated  when  the  lease  is  ter- 
minated by  lawful  re-entry  before  a  sale  in  the 
attachment  suit  or  removal  of  the  property, 
unless  there  is  a  special  agreement  or  special 
circumstances  which  entitle  the  tenant  to  re- 
move the  fixtures  after  his  term  has  expired. 
Morey  v.  Hoyt,  62  Conn.  642,  19:  611 

Life  tenancy. 

11. Machinery  attached  to  the  realty  by  ah  occu- 
pant holding  as  tenant  by  the  curtesy,  for  tlie 
purpose  of  trade  and  agriculture,  belongs  to 
his  executor,  and  not  to  the  remaindermen. 
Overman  v.  Sasser,  107  N.  C.  482,  10:  788 
12.  An  agreement  by  a  life   tenant  that 
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buildings  ewJrtiBd  on  the  land  fbft||  Mmam  chat- 
tels and  be  removable  by  the  builder  w  not 
valid  as  to  remaindenncn,  so  as  to  authoriKe 
«ieir  removal  after  the  expiration  of  the  me 
tenancy.    Deniby  v.  Parse,  58  Ark.  ^^^ 

Buildinn* 

13.  Wliere  thtf  parties  to  a  written  mstru- 
ment  employ  the  word  "fixture"  in  relation  to 
a  building  as  distinct  from  the  land,  there  is  no 
rule  of  construction  warranting  the  court  to 
disregard  it  because  technically  applicable  to 
real  estate,  if  the  purpose  of  its  use  is  manifest 
from    the  instrument,    McOorrisk  v.  Z^rwr 

78  Iowa,  279,  ^'  o®* 

14.  A  building  severed  from  an  exempt 
homestead  to  which  it  is  appurtenant  is  tbe 
subject  of  conversion  as  personal  property. 

Wylie  V.  Grundyseny  51  Minn.  — ,      19:  33 

15.  A  barn  placed  by  its  owner  upon  his  own 
land  becomes  real  estate,  although  supported 
by  stones  resting  upon  the  surface;  and  it  will 
pass  by  any  conveyance  of  the  real  estate. 
Leonard  v.  OUnigh,  133  N.  T.  292.     16:  806 

16.  Houses  of  a  permanent  character,  built 
upon  mudsills  resting  upon  the  soil,  which 
was  not  disturbed  in  their  erection,  are  fix- 
tures within  Cal.  Civ.  Code,  §  660,  declanng 
that  "a  thing  is  deemed  to  be  affixed  to  land 
•when  it  is  permanently  resting  upon  it.  as  m 
the  case  of  buildings."  Miller  v.  Waddingham 
91  Cal.  377,  '  11:510 

17.  A  building  of  a  permanent  character 
erected  by  a  vendee  in  possession  of  land 
under  an  executory  contract  of  purchase  is 
part  of  realty,  and  cannot  be  removed  by  him 
or  his  successors  in  interest,  against  the  ob- 
jection of  the  vendor,  in  the  absence  of  an 
agreement  to  that  effect.  Id, 

18.  A  contractor  who,  by  agreement  witii 
the  vendee,  affixes  houses  to  land  held  under 
an  executory  contract  of  purchase,  will  be  held 
to  have  consented  to  the  affixing  and  all  ita 
consequences,  so  as  to  prevent  him  from  re- 
moving them  as  against  the  rights  of  the  ven- 
dor. ^^• 

Machinery. 

19.  Machmery  in  a  cotton  mill,  procured 
for  use  in  manutactunng  cotton  cloth,  most  ot 
it  being  heavy  and  not  intended  to  be  moved 
from  place  to  place,  but,  when  put  in  position, 
to  be  used  witli  the  building  until  worn  out  or 
for  some  unf orseen  cause  the  real  estate  is  put 
to  a  different  use,  constitutes  part  of  the  real- 
ty Hopewell  Mills  v.  Taunton  Sav,  Bank, 
150  Mass.  519,  6:  849 

20.  Loom  beams,  although  not  fastened  to 
the  looms  or  to  the  buildings,  constitute  part  of 
the  realty  when  the  looms  to  which  they  belong: 
are  pennanently  fixed  in  a  cotton-mill.        Id. 

21.  The  mere  fact  that  an  owner  intends  ma- 
chinery to  be  used  in  a  mill,  in  the  business  In 
which  the  mill  itself  was  designed  to  be  used, 
will  not  make  that  real  estate  which  in  all  its 
characteristics  is  essentially  personal  properly. 
SoiUMnidge  Sat).  Bank  v.  Mason,  147  Mass. 
600,  1:  360 

^.  As  between  mortgagor  and  mortgagee, 
all  machinerv  necessary  to  the  business^  lor 
which  a  building  is  erected,  resting  upon  stone 
foundations  laid  as  a  part  of  the  construction 
of  the  building  especially  for  their  support,  or 
for  the  accommodation   of  whT-^^i   nlaces  are 

See  Indez  to  Notes  Preeedingw 


fixed  in  the  fioors;  as  well  as  other  very  heavy 
machinery  fastened  to  the  building  or  resting 
in  position  by  its  own  weight,-*  will  be  held  to 
be  part  of  th^  real  estate.  Id. 

23.  An  etching  machine,  a  setting-out  table,  a 
bolt-cutting  machine,  a  straightening  machine, 
a  wood-planer,  and  a  wood-matching  machine, 
used  in  connection  with  a  mill  fitted  up  for  the 
business  of  calico-printing,  are,  as  between 
mortgagor  and  mortgagee,  personal  property. 

Id, 

Effect  of  mortgage. 

24  A  mortgagee  in  possession  may  law- 
fully taKe  down  or  carry  away  buildings 
erected  with  his  own  moneys,  and  which  are 
not  so  connected  with  the  soil  that  they  can- 
not be  removed  without  prejudice.  Cook  v. 
Cooper,  18  Or.*  142,  7:  878 

25.  Articles  placed  in  a  building  subject  to 
a  mortgage,  by  the  mortgagor  or  those  claim- 
ing under  him,  to  carry  out  the  obvious  pur- 
pose for  which  it  was  erected,  or  permanently 
to  increase  its  value  for  occupation  or  use,  be- 
come a  part  of  the  realty,  although  removable 
without  injury  either  to  themselves  or  the  build- 
ing. Hopewell  MiUs  v.  Taunton  Sav.  Bank, 
150  Mass.  519,  6:  849 

26.  Buildings  and  machinery  which  have  been 
openly  impressed  with  the  character  of  person- 
alty prior  to  the  giving  of  a  mortjs^age  on  the 
realty  on  which  they  are  located  will  retain  that  . 
character  as  against  the  mortgagee,  in  the  ab- 
sence of  other  controlling  circumstances.  Horn 
V.  Indianapolis  Nat.  Bank,  125  Ind.  881, 

9:  676 

27.  A  decree  in  proceedings  to  foreclose  mort- 
gage liens  involving  land  and  buildings  there- 
on, which  simply  adjudges  that  the  mortgages 
be  foreclosed,  the  property  sold,  and  the  equity 
of  redemption  therein  barred,  will  not  impress 
the  buildings  with  the  character  of  realty  if 
they  had  been  nreviously  recognized  and  treat- 
ed as  personalty.  Id. 

28.  A  mortgagor  and  his  son  cannot,  as 
against  a  prior  mortgagee  by  agreement  be- 
tween themselves,  impress  the  character  of 
chattels  upon  improvements  to  be  attached  to 
the  realty  by  the  son.  McFadden  v.  Allen  (N. 
Y.)  184  N.  Y.  489,  19:  446 

29.  A  chattel  mortgage  containing  the  provi- 
sion that  the  mortgagee  may  talce  possession 
and  sell  the  property  on  default  of  paymeat, 
given  for  the  purchase  price  by  the  owner  of 
land  upon  machinery  which  he  afterwards 
places  in  a  building,  is  equivalent  to  an  express 
agreement  that  the  property  shall  continue  tc 
be  regarded  as  pei*sonalty.  Binkley  v.  Fork- 
ner,  117  Ind.  176,  3:  33 

80.  As  against  precedent  mortgages  of  real 
estate  a  chattel  mortgage  on  an  engine  and 
boiler  and  other  machinery,  given  forthepur- 
cha^  price,  will  be  a  valid  prior  lien,  where 
the  removal  of  the  articles  will  not  injure  or 
impair  the  value  of  the  real  estate  or  the 
buildings  thereon.  ^d. 

31.  A  real-estate  mortgage  which,  after  de- 
scribing the  real  estate,  specifically  enumerates 
an  engine,  boiler,  and  other  machinery  as  be- 
ing also  and  in  effect  separately  mortgaged, 
and  providing  that  the  mortgagor  shall  not 
remove  anv  of  the  machinerv  enumerated  un- 
til the  mortgage  debt  is  fully  paid,  shows  a 
manifest  intention  to  regard  the  machinery  as 
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perfional  property  and  to  include  it  in  the  mort- 
gage as  su6li,  and  therefore  is  subject  to  a 
prior  chattel  mortgage  on  such  machinery.  Id. 
Effect  of  license  or  mistake. 

'62.  A  track  scale  used  in  connection  with 
a  hopper,  for  the  purpose  ot  conveying  gram 
to  a  ^ain  elevator,  and  mainly  in  the  business 
of  such  elevator,  is  a  fixture  to  the  elevator, 
although  situated  on  land  of  another  adjacent 
to  that  occupied  by  the  elevator  under  a  license 
from  the  owner.  MeGorrisk  v.  Dtoyer,  78 
Iowa,  279,  6:  694 

88.  Where  a  railroad  company  dug  a  well  j 
and  put  In- a  pump  and  a  boiler,  for  the  pur- 
pose of  filling  its  tank  on  tiie  line  of  its  rail- 
road, and  usea  the  same  for  several  years,  be- 
lieving the  well  and  attachments  were  upon  1:8 
own  land,  when  it  was  discovered  that  they 
are  on  another's  land,  the  company  can  remove 
the  pump  and  boiler  without  paying:  the  own- 
er of  the  land  therefor.  Atchmn,  T.  <fe  8.  F. 
R.  Co.  V.  Morgan,  42  Kan.  38,  4:  284 

Remedy. 
See  also  Injunction,  49,  50. 

34.  A  party  in  possession  of  premises,  who 
is  entitled  to  remove  structures,  may  exercise 
the  right  without  resort  to  equity.  Cook  v. 
Cooper,  18  Or.  142,  7:  278 
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At  Railroad  Crossings,  see  Railroads,  76-77. 


FLATS. 

Condemnation  for  the  Reclamation  of,  see 

Eminent  Domain,  14. 
Rights  in,  see  Waters,  72. 


FLOATAGE. 

Question  for  Jury  as  to.  see  Trial,  138. 
Use  of  Waters  for,  see  Waters,  9-14,  25-31 


FLOOD. 


As  Act  of  God,  see  Act  of  God,  1-5. 
Liability  for  Negligence  of  Carrier  in  Respect 

to,  see  Carriebs,  73. 
Liability  for  Causing,  see  Waters,  90. 


FLOODING. 

Reservation  of  Right  of,  see  Deeds,  40. 


FLOWAGE. 

Reservation  of,  as  Afleciing  Boundary,  see 

Boundaries,  19. 
Condemnation  for,  see  Eminent  Domain,  16 

See  Index  to  ITotee  Preeedingw 


FLYING  SWITCH. 

Liability  for  Injuries  Caused  by,  see  Rao** 
ROADS,  44,  45,  120-122. 


FOLIO. 


See  Clerks,  1. 


FOOD. 

As  to  Weight  of  Loaves  of  Bread,  see  Bread.. 
Inter3tate  Commerce  in,  see  Cob£Msrcb,  36» 

37. 
Due  Process  as  to  Regulation  of  Sale  of,  see 

Constitutional  Law,  176. 

1.  A  statute  prohibiting  the  sale  of  imita- 
tion butter  unless  colored  pink  is  a  valid  exer- 
cise of  the  police  power.  State  v.  MarsfiaU^ 
64N.  H.  549,  1:51 

2.  The  prohibition  by  Mass.  Stat  1891,  chap. 
58,  of  the  sale  of  any  article  "  in  imitation  of 
yellow  butter,"  providing  that  it  shall  not  ap- 
ply to  oleomargarine  sold  in  its  real  character 
and  which  does  not  look  like  butter,  it  not  re- 
pealed by  chap.  412,  which  prohibits  the  sale 
"  to  any  person  who  asks,  sends,  or  inc^uirea 
for  butter,"  of  any  substance  made  in  imita- 
tion or  semblance  of  pure  butter,  as  the  former 
statute  is  directed  only  towards  imitations  of 
yellow  butter,while  the  latter  statute  is  directed 
to  the  distinct  fraud  of  selling  something  dse 
besides  butter  to  those  who  call  for  butter,  and 
applies  to  oleomargarine,  which  does  not  imi- 
tate yellow  butter.  Com.  v.  Huntley  {Mmm%.) 
156  Mass.  286,  16:  880 

3.  Furnishing  oleomargarine  to  patrons  of  a 
rescaurani  as  part  of  a  meal  ordered  by 
them,  although  they  do  not  eat  it,  but  carnr  it 
away  with  them,  is  a  "sale  thereof,"  subjecting 
the  proprietor  to  a  penalty,  under  the  Pennsyl- 
vania Act  of  May  2l,  1885.  Qnn.  AUegheny 
Coujdy,  v.  Mill^\  131  Pa.  118,  6:  688 

4.  Guilty  knowledge  or  guilty  intent  is 
not  necessary  to  make  one  liable  to  a  penalty 
for  the  sale  of  oleomargarine,  under  Pa.  Act 
May  21,  1885.  Ignorance  of  the  nature  and 
qualitv  of  the  article  sold  is  no  defense.  Com. 
AlUgJieny  County,  v.  Weiss,  189  Pa.  247, 

11:  680 

5.  A  sale,  for  use  as  lard,  of  an  article 
containing  other  ingredients  than  the  pure  fat 
of  healthy  swine,  constitutes  an  offense  under 
Iowa  Acts  22  Gten.  Assem.  chap.  79.  whether 
or  not  the  packages  sold  were  stamped  "pure," 

refined,'^  "  family,"  or  "compound  laid." 
State  Y.  Snow,  81  Iowa,  042,  11;  866 


FOOT  RACE* 

Bets  upon,  see  Betting.  1. 


roOTWALKS. 

See  Sidewalks. 


FORCIBLE  ENTRY  AND  DETAINER— FRANCHISE. 


365 


FORCIBLE    ENTRY     AND    DE- 

TAINER. 

Punitive  Damaged  in,  see  Damages,  8. 
Damages  for,  see  Damages,  143. 
-Confession  of  Judgment  in,  see  Judgment,  4. 
Adjudication  In,  see  Judgment,  68. 

1.  A  quiet  and  peaceable  entry  by  tiie  owner 
of  tbe  premises  ent'tled  to  the  immediate 
possession,  made  in  the  daytime  without  force 
-or  violence,  or  in  any  way  tending  to  a  breach 
of  the  peace,  and  in  the  absence  of  the  occu- 
pant, although  by  forcing  open  the  door,  is  not 
an  entrv  "with  force"  within  the  meaning  of 
Hill's  (Or.)  Code,  §  3509.  Smiih  v.  Reeder 
21  Or.  541,  15:  l'a'8 

2.  The  breaking  open  of  the  door  of  a  black- 
smith shop  and  taking  possession  by  five  per- 
sons, after  being  forbidden  by  the  lessee,  whose 
original  lease  from  one  of  them  had  expired 
and  who  claims  possession  under  a  new  lease 
from  a  cotenant  of  the  former  lessor,  is  a  for- 
cible entry,  althouerh  he  was  a  hundred  yards 
distant.    State  ▼.  Davis,  109  N.  C.  809, 

14:  206 

8.  A  person  who  enters  an  enclosure  containin/a: 
mro  salt  blocks,  from  one  of  which  he  removes 
another  person's  lock,  replacing  it  with  his 
own,  and,  on  going  to  the  other  block  for  the 
same  purpose,  has  a  personal  encounter  with 
another  person,  whom  be  notifies  that  he  takes 
possession  of  both  blocks, — ^is  guUty  of  forcible 
entry  as  to  both  blocks.  P/iajis  v.  Gere^  110 
N.  Y.  386,  1:  270 

4.  Even  the  owner  of  real  estate  has  no 
right  to  make  a  forcible  entry  upon  tbe  actual 
possession  of  another  who  is  not  a  recent  tres- 
passer or  intruder.  Mosaeller  v.  Deaver,  106 
^.  C.  494,  8:  537 

5.  The  provisions  of  the  Forcible  Entry 
and  Detainer  Act  of  Oregon  do  not  apply  to 
a  tenant  from  year  to  year  holding  under  a 
verbal  lease  for  more  than  one  year,  until  the 
tenancy  is  determined  by  notice  or  by  agree- 
ment between  the  parties.  Hosenblat  v.  Per- 
kins, 18  Or.  156,  6:  267 

6.  A  tenant  in  possession  of  demised  prem- 
ises without  any  written  lease  or  agreement 
therefor  cannot  be  dispossessed,  under  the  Ore- 
^n  Forcible  Entry  and  Detainer  Act,  unless 
he  is  in  by  wrong.  Id. 

7.  The  requirement  of  ninety  days'  notice 
to  9uit,  in  Hill's  (Or.)  Code,  §  3519,  before  an 
action  of  forcible  entry  and  detainer  can  be 
brought,  does  not  apply  to  a  plaintiff  expelled 
by  actual  force  from  possession  of  premises  ac- 
quired in  a  peaceable  manner,  and  whose  ac- 
tion is  not  based  on  constructive  force.  Smith 
V,  Seeder,  21  Or.  641,  16:  172 


FORFEITURE. 


Of  Wages  by  Quitting  Work,  see  Contracts, 
823. 
Corporate  Franchise,  see  Corpobations, 

278,  282-294. 
Lease,  see  Landlord  and  Tenant, 34-39. 
As  Affecting  Rent,  see  Landlord  and  Ten- 
ant, 84. 
Of  Interest,  see  Usury,  23. 

Contract,  see  Vendor  and  Purchaser, 
13-18. 


FORGERY. 


By  Raising  Note,  see  Alteration  of  Instru- 
ments, 12. 

Of  Checks,  see  Banks,  48-46. 

Stock  Certificates,see  Corporations,189- 
191. 

Equitable  Jurisdiction  as  to,  see  Equity,  24. 

Estoppel  as  to,  see  Estoppel,  82. 

Indictment  for,  see  Indictment,  etc.  ,  10,  24, 
38. 

Payment  in  Forged  Paper,  see  Payment,  2. 

Of  Telegram,  see  Telegraphs,  18. 

1.  The  intent  to  defraud  by  forgery,  under 
Mass.  Pub.  Stat.  chap.  204,  §  1,  need  not  be 
to  defraud  a  party  named  in  the  instrument 
forged.    Cam.  v.  Brown,  147  Mass.  685, 

1:  620 

2.  The  execution  of  a  promissory  note  in 
the  name  of  a  fictitious  person,  or  under  an 
assumed  name,  with  an  intent  to  defraud,  is 
forgery.     State  v.  Wheeler,  20  Or.  192, 

10:  779 

3.  Forgery  is  not  a  felony  at  common  law. 
StaU  V.  Murphy,  17  R.  I.  698,  16:  550 


FORMER  JEOPARDY. 

Doctrine  of,  as  Affecting  Appeal,  see  Appeal 

and  Error,  16,  17. 
As  Bar  to  Prosecution,  see  Criminal  Law, 

26-33. 


FOREIGN. 


Corporations,  see  Corporations,  VIL 
Executors,  see  Executors  and  Administra- 
tors, 15,45-51. 
Judgments,  see  Judgment,  IV. 

See  Index  to  Notes  Preoediii|f« 


FORMULA. 

Advertising  Use  of,  see  Advkrtisino. 


FRACTION. 

Of  a  Day,  see  Time,  14. 


FRANCHISE. 


See  Dkfinitions,  38, 89. 

Who  may  Deny,  see  Action  or  Suit,  48. 

Transfer  of,  see  Corporations,  II. 

Survival  of  Dissolution  of  Company,  see  Cor- 
porations, 298. 

Of  Electric- Light  Company,  see    Elkctrio 
Lights,  1^-4. 

Judicial  Sale  of,  see  Judicial  Sale,  4-6. 
I  Lien  on,  see  Lirns,  52. 
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FRAUD  AND   FRAUDULENT  CON- 
VEYANCES. 

1.   DeCBIT  and  M18BEPRESENTATION8. 

a.  In  OeneraX. 

b.  In  Respect  to  NegotiahU  Paper. 

c.  Matters  of  Opinion  or  of  the  Future, 

II.  Creditors  ;  Transfers  in  Fraud  of. 

a.  In  General, 

b.  Preferences;  Security. 

c.  Notice ;    RigTUa   and  Liabilities  of 

Purchasers. 
cL  Iransactions  between  Helaiives, 
e.  Remedies, 

Assignment  of  Right  of  Action  for,  see  As' 

8IGNMENT,  6-8. 

Effect  on  Action  for,  of  Prior  Suit  on  Con- 
tract, see  Action  or  Suit,  61-64. 
Stockliolder  as  Party  to  Action  for,  see  Ac- 
tion or  Suit,  107. 
In  Respect  to  Solvency  of  Banks,  see  Banes, 

35. 
To  Invalidate  Contract,  see  Contracts,  254- 

259. 
Waiver  of  Claim  for,  see  Contracts,  855. 
As  Defense  to  Contract,  see  Contracts,  360, 

861. 
In  Issue  of  Stock,  see  Corporations,  188-199. 
Damages   for   Fraudulent  Conveyance,   see 

Damages,  92. 
On  Dower  Right,  see  Dower,  11. 
For  Fraudulent  Deed  as  Basis  of  Ejectment, 

see  Ejectment,  4. 
Presumption  as  to  Fraudulent  Conveyance, 

seeEviDENOE,  238-238. 
Parol  Proof  of,  see  Evidence,  422-425. 
Proof  of  Declarations  as  to,  see  Evidence, 

611-618. 
Relevancy  of  Evidence  to  show,  see  Evidence, 

686-^88.  764. 
Sufficiency  of  Proof  of,  see  Evidence,  846, 

848,  854r-859. 
In  Marriage,  see  Husband  and  Wife,  12-16. 
On  Marital  Rights,  see  Dower,  11  ;  Husband 

AND  Wife,  61-64. 
Of  Infant,  see  Infants,  27. 
In  Assignment  for  Creditors,  sec  Insolvency, 

18,  14,  34-87. 
Of  Insurance  Agent,  see  Insurance,  256-258. 
Attack  on  Judgment  for,  see  Judgment,  48. 
Limitation  of  Action  for,  see  Limitation  of 

Actions,  44,  48-53,  56,  57, 
As  to  Partnership  Creditora,  see  Pari-neb- 

SHiP,  37. 
Allegution  of,  see  Pleading,  21-23,  178, 179. 
Of  Agent,  see  Principal  and  Agent,  17. 
Registration  of  Fraudulent  Deed,  see  Real 

Pjiopertt,  59. 
Rescission  of  Sale  for,  see  Sale,  78-81. 
Question  for  Jury  as  to,   see    Trial,  139- 

140,  144,  161. 
In  Representations  as  to  Title,  see  Vendor 

and  Purchaser,  23,  24. 
As  Affecting   Elections,    see    Voters   jlnd 

Elections.  138-140. 


I.  Deceit  and  Misrepresentations. 

a.  In  Oeneral, 

1.  If  one  makes  an  untrue  representation 
as  of  his  own  knowledge,  not  knowing 
whether  it  is  true  or  false,  it  is  a  fraud.     An 

See  Index  to  Notes  Preeedinif* 


unqualified  affirmation  amounts  to  an  affirma- 
tion as  of  one's  own  knowledge.  Bullitt  v. 
Farrar,  42  Minn.  8,  6:  140 ;  McKinnon  y^ 
Vollmar,  75  Wis.  82,  6:  121 

See  also  Vendor  and  Purchaser,  4. 

2.  False  representations  will  not  support  an 
action  in  the  absence  of  an  allegation  that 
something  was  done  in  consequence  of  them. 
Converse  v.  ffood,  149  Mass.  471,         4:  Ml 

3.  Fraud  will  vitiate  a  contract;  but  where 
the  parties  to  the  contract  stand  upon  .an  equal- 
ity of  footing,  the  fraud  must  consist  of  a 
false  representation  of  a  material  fact,  and  the 
patty  to  whom  it  is  made  not  be  able,  by  the 
exercise  of  a  reasonable  caution  and  vi^lance, 
to  detect  its  falsity.  Finlayson  7.  Fwiayson^ 
17  Or.  347.  8:  801 

4.  Equitable  principles  are  applicable  to 
every  case  of  fraud  as  it  occurs,  however  new 
it  may  be  in  its  circumstances.  Meldrum  v. 
Meldrum,  15  Colo.  478,  1 1:  65 

5.  Courts  will  not  be  controlled  in  giving 
relief  by  any  specific  and  definite  rules  in  re- 
gard to  fraud.  Id. 

6.  Where  a  wife,  while  harboring  a  deter- 
mination to  abandon  her  husband  and  sue  for 
divorce,  fraudulentlv  procures  from  him  valu- 
able property  as  a  nome  for  the  family,  and 
afterwards  institutes  divorce  proceedings,, 
equity  may  restore  the  title  to  the  husband 
after  a  decree  of  divorce  has  been  granted,  up- 
on his  cross-complaint.  Id. 

7.  Retention  of  some  security  which  he  has 
received  from  defendant  bv  one  who  was  to 
his  damage  fraudulently  induced  to  indorse 
notes  for  the  latter  will  not  preclude  the 
maintenance  of  an  action  for  the  fraud. 
Ghilils  V.  MerriU,  63  Vt  463,  14:  864 
In  certificate  of  corporation* 

8.  False  statements  in  a  certificate  required 
hy  Mass.  Stat.  1884.  chap.  380,  §  3,  to  be  filed 
with  the  commissioner  of  corporations  to  en- 
able a  foreign  corporation  to  do  business  ia 
Massachusetts,  will  not  render  the  persons 
signing  it- liable  for  deceit  to  one  who,  relying: 
upon  them,  takes  the  corporation's  notes  and 
thereby  suffers  loss.  HunneweU  v.  Duxburtt 
154  Mass.  286,  18:  788 
Necessity  of  writing. 

9.  Fraudulent  representations  as  to  an  al- 
leged corporation  which  nasno  legai  existence^ 
and  whose  pretense  of  legal  existence  is  a  f  raud». 
are  not  within  the  Michigan  statute  which  re- 
quires fraudulent  representations  as  to  the 
character,  etc.,  of  another  party  to  be  writing 
in  order  to  sustain  an  action  for  fraud.  Ress 
V.  Culver,  77  Mich.  598,  6:  498 

Knowledge  of  person  defi*aaded« 

10.  A  statement  made  by  an  auctioneer  at  a  sale 
of  real  estate,  in  the  presence  of  the  owners 
agent,  that  he  had  measured  the  lines  and 
found  them  of  a  certain  length,  and  that  the 
tract  to  be  sold  contained  a  certain  amount 
of  land,  will,  if  false,  entitle  the  purchaser, 
who  made  his  bid  in  reliance  on  the  statement, 
to  recover  back  the  money  paid  bv  him,  al- 
though  the  sale  was  made  on  the  land,  with 
which  the  purchaser  was  familiar,  and  the 
boundaries  of  which  were  visible  and  pointed 
out.    Roberts  v.  French,  153  Mass.  60, 

10:  668 
To  obtain  credit. 
11.  False  repres«jQtations  as  to  the  specific  ar- 
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fades  of  property  which  he  possesses,  know- 
inelv  made  by  one  for  the  purpose  of,  and 
which  result  in.  inducing  another  to  indorse  for 
him,  are  actionable  if  they  cause  damage  to 
the  latter.     ChiltU  v.  MerriU,  68  Vt.  463, 

14:  264 

b.  In  Be»pect  to  Negotiable  Paper, 

13.  If  an  innocent  party  has  been  defraud- 
ed into  giving  notes,  he  m  not  oDligea  to  con- 
test them  in  the  hands  of  a  stranger  on  any  in- 
formation short  of  a  certainty  that  the  latter  is 
not  a  bona  fide  holder.before  bringing  an  action 
aeainst  the  party  defrauding  him.    En%ghtjr. 

Unzey,  80  Mich.  396,  ^.  ^      ®-  ^T® 

13.  One  who  sells  a  note  which  ifl  void  in 
blB  hands  on  grounds  ol  public  policy,  irauau- 
lently  representing  it  to  be  good,  is  liable  to  the 
purchaser  for  the  money  paid  therefor,  when 
the  maker  has  refused  payment,  although  the 
purchaser,  as  a  bona  fide  holder,  might  have 
coUected  it  from  the  maker.  Ekan9  v.  Stuhr- 
berg,  78  Mich.  145,  ,       «:  »01 

14.  A  person  who  fraudulently  places  m 
circulation  the  negotiable  instrument  of  an- 
other, whether  made  by  him  or  by  his  apparent 
authority,  and  thereby  renders  him  liable  to; 
pay  the  sum  to  a  bona  fide  purchaser,  is  guilty  j 
of  a  tort,  and,  in  the  absence  of  special  circum-  j 
stances  diminishing  its  value,  is  presumptively 
liable  to  the  injured  party  for  the  face  value 
thereof.    Metropolitan  Elet,  R  Co,  v.  Kne^ 
land,  120  N.  Y.  134.  ,     ^  8s  »?? 

15.  The  maker  of  a  note  given  for  Bohemian 
oats  purchased  at  a  price  greatly  beyond  their 
value  and  never  delivered,  who  was  induced 
to  give  it  by  persistent  arts  and  misrepresenta- 
tions concerning  the  salable  prospects  of  the 
oats  to  be  grown,  and  the  responsibility  and 
legal  character  of  a  mythical  corporation  whose 
bond  is  given  him.  agreeing  to  sell  for  him 
twice  as  many  bushels  at  the  same  price  per 
bushel. — may  recover  from  the  person  defraud- 
ing him  the  damages  thereby  sustained,  when 
he  has  been  compelled  to  pay  the  note  to  a  bona 
fide  holder:  and  he  will  not  be  denied  relief  on 
the  ground  that  he  is  in  pari  delicto.  Hess  v. 
Culm-,  77  Mich.  598.  6:  498 

16.  That  one  is  compelled  to  pay  a  note  which 
he  was  induced  to  indorse  for  another  through 
fraudulent  misrepresentations  of  the  latter  as 
to  his  property  imports  some  damage  within 
the  rule  that  damage  must  exist  to  sustain  an 
action  for  fraud.  Ghilda  v.  Mei^nll,  63  Vt. 
463,    .  14:864 

c.  Matters  of  Opinion  or  of  the  Future. 


17.  False  representations  on  which  to  base 
an  action  for  deceit  must  be  of  some  existing 
fact,  and  not  a  mere  promise;  must  be  made  in 
teference  to  some  subject  material  to  the  con- 
tract itself,  and  the  injury  from  it  must  be  di- 
rect Hence  representations,  for  the  purpose 
of  inducing  one  to  enter  into  a  contract  to  build 
a  portion  of  a  railroad,  that  the  person  making 
the  representations  has  bought  a  quantity  of 
rails  at  a  certain  price  specified,  and  will  sell 
them  to  the  other  person  at  the  same  price, 
constitute  no  ground  for  an  action  of  deceit. 
Batoe  V.  Morris,  149  Mass.  188,  4:  168 

18.  An  action  of  tort  cannot  ho  maintained 

See  Index  to  ITotes  Preeedinir* 


on  an  unlulfllled  promise  by  reason  ot  the  non- 
performance of  which  plaintiflf  is  injured, 
although  at  the  time  of  making  it  the  promisor 
did  notintend  to  perform  it;  because  to  permit 
such  an  action  would  violate  the  policy  of  the 
Statute  of  Frauds  by  relieving  a  party  from 
the  necessity  of  observing  those  statutory 
formulas  which  are  necessary  to  the  validity 
of  certain  executory  contracts.  Id. 

19.  Representations  as  to  the  amount  of 
eariii  necessary  for  constructing  a  levee,  ana 
its  quality  or  kind,  made  to  induce  another  to 
enter  into  a  contract  for  constructing  the  levee 
within  a  certain  time,  with  a  forfeiture  for  fail- 
ure to  complete  it  in  that '  time,  are  mere  ex- 
pressions of  opinion  equally  within  the  power 
of  both  parties  to  ascertain,  and  therefore  not 
a  sufilcient  ground  for  an  action  for  damages, 
although  the  contractor  was  not  within  150 
miles  of  the  place  of  the  work  when  he  entered 
into  the  agreement,  and  it  would  have  taken 
many  days  to  have  ascertained  the  truth  of  the 
representations.  Nounnan  v.  Sutter  County 
Land  Co.  81  Cal.  1,  6;  819 
As  to  property  and  value* 

20.  A  j)erson  who  falsely  represents  to  an- 
other the  actual  cost  of  property  which  he  puts, 
at  its  falsely  alleged  cost,  into  a  corporation 
they  are  then  forming,  as  part  of  its  plant,  u 
not  relieved  from  liability  for  his  fraud  on  the 
ground  that  it  is  a  mere  opinion  as  to  value,  and 
not  the  representation  of  a  fact,  Teacliout  v. 
Van  Hoesen,  76  Iowa,  113.  Is  664 
21. False  represeniationsbv  one  selling  railroad 
oonOs,  that  the  "bond  was  an  A  JNo.  1  bona, 
and  that  "the  railroad  was  good  seciuity"  there- 
for, made  to  the  purchaser  for  the  purpose  of 
inducing  the  sale,  will  not  render  him  liable  to 
damages,  even  though  he  made  the  statements 
in  bad  faith.  Deming  v.  Da/rling,  148  Mass. 
504,  «5  MS 

22.  A  statement  that  promissory  notes  are 
•'perfectly  good,"  made  by  the  holder,  who 
knows  that  such  statement  is  false,  to  induce 
a  purchaser  of  the  notes  who  was  not  in  a  con- 
dition to  know  whether  they  were  good  or  not 
to  take  them,  is  a  representation  for  which  the 
seller  of  the  notes  is  liable,  and  not  the  ex- 
pression of  a  mere  opinion.  Orane  v.  Mder 
48  Kan.  259,  15:  796 

23.  False  statements  as  to  the  market  price 
of  hops,  made  to  the  president  of  a  brewing 
company  to  induce  tha  purchase  of  a  car-load, 
do  not  justify  its  rescission,  where  he  had  said 
as  to  the  statements  first  made  that  he  did  not 
believe  them,  and  as  to  others  that  he  had  no 
means  of  information,  and  in  addition  made 
an  oral  condition,  on  giving  a  written  order  for 
the  hops,  that  it  should  be  no  sale  if  the  price 
wns  not  as  reoreaented.  LUienthal  v.  Sufolk 
Breuf.  Co,  154  Mass.  185,  18:  881 

24.  The  fact  that  representations  made  by  a 
person,  for  the  purpose  of  inducing  another  to 
buy  property,  are  so  extravagant  that  sensible, 
cautious  people  would  not  have  believed  them, 
is  not  of  itself  sufficient  to  preclude  a  jury 
from  finding  a  verdict  for  the  buyer  in  an 
action  to  recover  damages  occasioned  by  the 
fraudulent  misrepresentation.  Bamdt  v.  Fred- 
erick, IS  Wis.  1,  11:  199 

25.  Where  an  agent  for  the  sale  of  mining 
stock  represents  to  an  intending  purchaser  that 
the  mining  company  already  has  (1,500,000 
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'worth  of  ore  in  sight,  and  thereby  induces 
the  latter  to  purchase  8t4)ck,  when  m  fact  the 
agent  had  never  been  informed  and  had  no 
reason  to  believe  that  there  was  any  ore  in 
sight,  and  the  fact  is  that  there  was  not,  the 
Agent  will  be  liable  to  the  purchaser  for  the 
losses  thereby  occasioned.  Id. 

26.  A  fidse  representation  by  an  agent,  for 
the  purpose  of  selling  mining'^  stock,  that  the 
mining  company  alreaidy  has  $1,500,000  worth 
of  ore  in  sight,  is  not  so  extravagant  as  to 
Justify  a  court  in  holding,  as  matter  of  law, 
that  the  plaintiff  could  not  have  believed  and 
relied  on  it  as  true.  M 


li.     CrBDITOBS;     TkaNSFBBS    in   FfiAlTD    OF, 

a.  In  OenercU, 

27.  N.  Y.Rev.  Stat.  187  (vol.  8, 7th  ed.  2829) 
making  void  every  conveyance  or  assignment 
made  with  the  intent  to  hmder  or  defraud  cred- 
itors, is  still  in  force,  notwithstanding  the 
various  Acts  relating  to  voluntary  assignments 
for  the  benefit  of  creditors  and  to  the  uowers 
of  ttSiiignees.  Loos  v.  Wilkinson,  110  N.  Y. 
195,  1:  260 

26.  There  may  be  circumstances  and  con- 
ditions under  which  the  default  of  creditors  in 
not  requiring  the  execution  of  a  power  of  sale 
in  their  favor  may  amount  to  laches  which  a 
court  of  equity  will  lay  hold  of  as  proof  of 
fraud;  but  in  such  cases  the  ground  of  relief  is 
fraud  in  knowingly  permitting  a  power  of  sale 
to  be  kept  outstanding  as  a  standing  menace, 
with  intent  to  protect  trust  property  from  the 
creditors  of  the  person  ultimately  entitled. 
Morse  v.  Haekensack  8av.  Bank  (N.  J.  Err.  & 
App.)  47  N.  J.  Eq.  (2  Dick.)  279,        12:  68 

29.  A  judgment  debtor  cannot  defeat  his 
own  fraudulent  conveyance .  by  purchasing 
through  another  the  property  conveyed,  under 
a  subsequent  judgment  against  himself.  Eis- 
ner V.  Heileman,  52  N.  J.  L.  (28  Vroom)  378, 

9:  96 
CoBsideration. 

30.  Under  the  Statute  of  Frauds  and  Per- 
juries, the  question  of  fraudulent  intent  Is  al- 
ways a  question  of  fact;  and  no  conveyance 
or  charge  will  be  adjudged  fraudulent  as 
against  creditors  solely  on  the  ground  that  it 
is  not  founded  on  a  valuable  consideration. 
Purple  V.  Farrington,  119  Ind.  164,      4:  635 

31.  Tlie  assumption  by  a  grantee  of  a  debt 
due  to  a  third  person  trom  his  grantor,  who  is 
io  failing  circumstances,  is  a  valuable  consid- 
eration for  a  conveyance  of  real  estate  by  the 
grantor  to  the  grantee,  within  the  rule  that 
8uch  consideration  must  exist  to  uphold  the 
conveyance  against  the  attacks  of  other  credi- 
tors of  the  grantor;  and  it  is  immaterial  whether 
suoh  third  person  accepts  the  grantee  as  his 
debtor  in  place  of  the  grantor  or  not.  Mobile 
8av.  Bank  v.  MoDonndl,  89  Ala.  434,  9:  646 

32.  The  assumption  by  a  grantee  of  a  debt 
due  from  his  grantor  to  a  third  person  may  be 
relied  on  as  a  consideration  to  support  a  deed, 
although  the  consideration  recited  therein  is 
the  payment  of  cash,  and  such  recital  is  subse- 
quently qualified  by  a  statement  that  the  true 
consideration  was  satisfaction  of  a  debt  due 
from  the  grantor  to  the  grantee.  Id. 

33.  A  conveyance  by  a  father  to  his  daughter 

See  Index  to  Notes  Preoediii|f. 


in  consideration  of  her  marriage,  made  with- 
out intent  on  the  part  of  either  to  defraud,  is 
not  fraudulent  as  to  creditors,  although  the 
father  is  insolvent  at  the  time.  Cbhen  ▼.  Knox 
90Cal.  266,  18:711 

34.  The  fact  of  fraudulent  intent  must  be 
found  to  support  a  judgment  setting  aside  a 
voluntary  conveyance  as  in  fraud  of  creditors, 
—at  least  unless  the  facts  found  absolutely  ex- 
clude all  possibilitj  of  the  absence  of  fraudu- 
lent intent  in  the  mind  of  the  grantor, — under 
statutes  making  every  transfer  of  property  witii 
intent  to  defraud  or  delaj  a  creditor  void,  and 
providing  that  the  question  of  fraudulent  in- 
tent is  one  of  fact,  and  not  of  law,  and  that  no 
transfer  shall  be  adjudged  to  he  fraudulent 
solely  on  the  ground  that  it  was  not  made  for  a 
valuable  consideration.  Findings  that  the 
transfer  was  voluntary,  that  the  grantor  was 
insolvent,  and  that  the  transfer  actually  de- 
frauded creditors,  are  not  sufficient.  Bull  v. 
Brap,  89  Cal.  286,  18:  676 

85.  The  liability  of  a  surety  on  an  unmatured 
obligation  is  a  lawful  debt,  claim,  or  demand 
which  will  make  a  transfer  of  goods  to  him  by 
the  debtor,  on  his  assuming  the  obligation, 
valid  as  to  other  creditors,  under  a  statute  giv- 
ing "creditors,  purchasers,  or  other  persons" 
the  right  to  take  sufficient  property  from  their 
debtor  to  satisfy  bona  fide  claims.  J^Vom  v. 
Baker,  81  Tex.  216,  18:  840 

b.  Prtferenees;  Security, 

86.  Gku  Code,  §  1953,  last  clause,  permitting 
a  debtor  to  prefer  one  creditor  to  another  by 
means  of  a  mortgage,  sale,  or  transfer  of  prop- 
erty, provided  the  surplus  is  not  reserved  for 
the  benefit  of  "any  other  favored  creditor  to 
the  exclusion  of  other  creditors,"  was  repealed 
by  the  Act  of  Feb.  23, 1866;  and  a  debtor  may 
now  sell  his  property  bona  fids  to  pay  a  debt, 
and  devote  the  surplus  to  a  particular  creditor 
or  creditors  in  preference  to  other  creditora. 
Po^Dsa  y.  Kdly,  82  Qa.  1,  8:  189 

87.  When  a  conveyance  of  land,  made  by  an 
insolvent  debtor  to  one  of  his  creditors  in  satis- 
faction of  an  antecedent  debt,  is  attacked  by 
other  creditors  of  the  grantor,  the  grantee 
must  show  that  the  consideration  for  it  was 
both  valuable  and  adequate.  Mobile  Sod.  Bank 
V.  McDonnell,  89  Ala.  484,  9:  646 

38.  An  arrangement  is  not  void  as  a  fraud  on 
creditors  by  which  an  insolvent  debtor,  soon 
after  taking  out  insurance  on  his  own  life, 
payable  at  his  death  to  his  executors,  adminis- 
trators, or  assigns,  assigns  the  policy  to  certain 
of  his  creditors  to  secure  payment  of  thdr 
claims,  taking  from  them  an  agreement  to 
pay  the  premiums,  and,  after  d^ucting  the 
amount  of  such  payments  and  of  their  cmims 
from  the  proceeds  of  the  policy,  to  pay  the 
balance  to  his  heirs  or  to  his  order.  And  if 
no  other  disposition  is  made  by  him,  the  heirs 
are  entitled  to  such  balance  as  against  other 
creditors  of  the  insured,  at  least  where  there  is 
no  evidence  of  actual  fraud  or  that  such  cred- 
itors were  actually  io  lured  by  the  arrangeinpnt. 
Johnson  V.  Alexander,  125  Ind.  575,     9:  660 

39.  A  confession  of  judgment,  and  an  agree- 
ment to  Keep  It  trom  the  public  and  use  it  only 
in  case  of  a&olute  emergency,  is  constructively 
fraudulent  against  other  creditors,  although 
there  may  be  no  actual  design  or  connivance 
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■to  perpetrate  a  positive  fraud  or  injurv  npon 
others.  8ilverton  First  Nai.  Bank  v.  WalUm, 
13  Colo.  265,  6;  766 
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Notice;  RighU  and  Liabilities  of  Purchasers, 


See  also  iT^ray  55,  56. 

40.  Where  a  mortgage  is  made  with  intent 
to  defraud  creditors^and  the  circumstances  are 
«uch  as  should  awaken  the  suspicion  of  the 
mortgagee  aud  put  him  upon  inquiry  as  to 
the  intent  with  which  the  mortgage  is  made, 
he  wiU  be  charged  with  uotice  of  that  intent. 
Moore  v.  Williamson  (N.  J.  Prerog.  Ct.)  44  N. 

-J.  Eq.  (17  Stew.)  496,  1:  836 

41.  When  a  mortgage  was  executed  for  the 
purpose  of  defrauding  the  mortgagor's  creni- 
tors,  and  was  taken  by  the  mortgagee  with 
knowledge  of  that  purpose,  and  to  aid  its  exe- 
cution it  is  void  as  to  those  creditors,  even 
though  it  be  founded  upon  a  perfect  consider- 
ation. ^<^' 

42.  A  purchaser's  mere  suspicions  of  fraud- 
ulent intent  on  the  part  of  his  vendor  are  not 
flufflcient  to  put  him  on  inquiry  or  vitiate  his 
purchase.    TvLteur  v.  C%aw,  66^  Miss.  476, 
^  4:  888 

43.  Notice  to  a  purchaser  of  goods,  of  the 
-intention  of  the  seller  to  defraud  his  creditors 
may  be  inferred  from  evidence  that  the  price 
paid  by  the  purchaser  for  the  goods  was  less 
than  their  real  value.  Van  BnaXte  v.  Ear- 
Hngtoa,  101  Mo.  602,  11:  484 

44.  Where  a  sale  to  a  vendee  for  a  valuable 
consideration  is  sought  to  be  avoided  because 
he  had  notice  or  knowledge  of  a  fraudulent 
intent  on  the  part  of  the  vendor,  the  question 
to  be  submitted  to  the  jury  is  whether  he  had 
notice  or  knowledge  of  the  fraudulent  purpose 
of  the  vendor,  and  not  whether  he  had  know- 
ledge of  facts  which  would  put  a  prudent  per- 
son upon  hiquiry  and  lead  to  a  discovery  of  a 

fraud.  /^' 

45.  One  who  has  purchased  property  with- 
out notice  of  the  seller's  fraudulent  purpose  to 
defraud  his  creditor  wfll  be  protected  as  against 
their  claims  only  to  the  extent  to  which  he  has 
actually  paid  the  purchase  money,  or  given 
his  negotiable  notes  therefor,  before  receivmg 
notice  of  the  fraudulent  intent.  Tillman  v. 
HeUer,  78  Tex.  697,  1 1  s  «88 

d.  Transactions  between  Bdatives. 

See  also  supra,  88. 

46.  While  a  failing  debtor  has  a  right  to 
prefer  some  creditors  to  others,  and  the  fact 
that  his  sons  were  made  the  preferred  credi- 
tors does  not  of  itself  furnish  evidence  of  fraud, 
yet  the  relationship  is  a  fact  to  be  considered 
with  the  other  circumstances.  Van  Raalte  v. 
Bdrnnffton,  101  Mo.  602,  11:  484 

47.  Delivery  of  a  horse  and  bucrgy  by  a 
man  to  nis  wire  as  a  gift  while  he  is  solvent 
and  can  invest  her  with  the  title,  followed  by 
possession  on  her  part  which  is  actual  and  con- 
tinuous so  far  as  it  can  be,  considering  their 
relation,  while  the  property  is  publicly  known 
and  recognized  as  hers,  although  he  continues 
to  use  it  more  or  less,  as  he  always  had  done, 
but  not  to  the  exclusion  of  his  wife  and  other 
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persons,  who  recognize  her  title, — ^Is  "an  im- 
mediate delivery  and  followed  by  an  actual  and 
continued  change  of  possession."  within  the 
meaning  of  Cal.  Civ.  Code,  §  3440,  making  the 
transfer  valid  as  to  his  creditors.  Morqan  v. 
Ball,  81  Cal.  93,  1^:  759 

See  also  Salb,  4,  5. 

48.  Where  a  married  woman  earned  money 
by  keeping  boarders,as  a  separate  employment, 
and  loaned  the  monev  thereafter  to  her  hus- 
band, who  subsequently  repaid  it,  her  title  to 
real  estate  purchased  therewith  cannot  be  de- 
feated by  his  creditors.  Hedee  v.  Glennv 
7o  Iowa,  513,  1:  479 

49.  A  conveyance  by  an  insolvent  of  his  ex- 
pectancy in  the  estate  of  his  father,  who  is 
alive,  to  his  wife,  for  a  mere  consideration  of 
love  and  affection,  is  void  as  against  creditors 
at  the  time  of  conveyance  or  ut  the  death  of 
his  father.    IleadY,  Motby,  87  Teun.  769, 

6;  \%Z 
e.  Bemedies. 

Removal  as  Cloud,  see  Cloud  on  Titt.b,  8. 
By  Creditors*  Bill,  see  Cmcditors'  Bill,  9. 
Right  to  Money  Received  in  Attempt  to  De- 
fraud Creditors,  see  Assumpsit,  16. 

50.  A  grantee  of  land  volimtarily  conveyed 
for  the  purpose  of  defrauding  creditors  will 
not,  at  the  suit  of  the  grantor  in  equity,  be 
declared  a  trustee  for  the  tatter's  benefit.  Pitt- 
man  V.  Pittman,  107  N.  C.  159,         1 1:  456 

51.  A  decree  setting  aside  a  conveyance  as 
a  fraud  upon  the  grantor's  creditors  does  not 
make  the  deed  invalid  as  to  anyone  except 
such  creditors.    BeU  v.  Wilson,  52  Ark.  171, 

6:  370 
53.  A  disposition  by  an  hisolvcnt  of  all  his 
property  in  consideration  of  future  support, 
though  fraudulent  as  to  creditors,  cannot  be 
set  aside  at  the  suit  of  the  latter  after  the  death 
of  the  insolvent  and  after  support  to  an  amount 
greater  than  that  of  the  prox>erty  received  has 
been  furnished.    Kdsey  v.  Keliey,  68  Vt.  41, 

18:  640 

63.  A  conveyance  infected  with  actual  fraud 
may,  under  Ala.  Code,  §  1735,  be  avoided  by 
a  subsequent  bona  fide  purchaser  from  the 
grantor,  although  he  had  notice  of  tlie  previ- 
ous fraudulent  convey  ance.  OiUilandY,  Fenn, 
90  Ala.  230,  9:,  418 

55.  When  a  deed  is  set  aside  as  a  fraud  upon 
creditors,  the  fraudulent  grantee  must  account 
to  the  grantor's  judgment  creditors  for  the 
rents  and  profits  of  the  property  received  by 
him  under  such  deed  and  found  in  his  posses- 
sion.   Loos  V.  Wilkinson,  110  K.  Y.  196, 

1:  260 

64.  Payment  by  a  debtor  who  has  fraudu- 
lently conveyed  away  his  property  for  the  pur- 
pose of  hinaering  his  creditor,  of  such  cred- 
itor's claim,  will  not  purge  the  conveyance  of 
fraud  so  as  to  render  it  impregnable  against  the 
attack  of  one  who  subsequently  purchases  the 
property  so  conveyed,  bona^de  and  for  value, 
from  the  fraudulent  grantor.  Id, 

56.  A  fraudulent  grantee  whose  convey- 
ance IS  set  aside  is  entitled  to  reimoursement 
for  taxes  paid,  necessary  repairs,  and  interest 
on  valid  mortgages,  even  thoueh  he  took  the 
conveyance  with  knowledge  or  its  fraudulent 
character.  And  where  the  property  is  of  great 
value,  and  he  has  paid  commissionB  to  an  agent 
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to  care  for  it,  he  is  entitled  to  allowance  for 
the  amount  so  paid.  But  he  is  not  entitled  to 
the  amount  of  insurance  premiums,  although 
for  the  benefit  of  the  mortgagees,  except 
where  the  insurance  is  adopted  by  the  receiver 
in  an  action  by  the  grantor's  judgment  cred- 
'itors  to  set  aside  the  conveyance,  under  an 
agreement  by  the  insurance  companv  that  the 
insurance  may  be  for  the  receivers  benefit. 
Loos  v.   Wilkinson,  113  N.  Y.  485,        4:  863 


FREEHOLD. 


As  Affecting  Jurisdiction,  see  Appeal  akd 
Ehbob,  19. 


FREEMASONS. 

Benefit  Certificate  of,  see  Insurance,  204. 


FREIGHT  TRAINS. 

Passengers  on,  see  Carriebs,  15,  16,  62-64, 

69,  79,  146. 
Injury  to  Trespassers  on,  see  Carriers,  48, 

61,  160. 


FRIENDS. 

Custom  of,  see  Charities,  14. 


FRIGHT. 

As- Cause  of  Injury  to  Passengers,  see  Car- 
riers, 84. 
Liability  for  Injuries  Caused  by,  see  Case,  2. 


For  Objects  on  Higliway,  Frightening  Horse,, 

see  Highways,  111,  112,  136. 
Of  Horse,  as  Proximate  Cause  of  Injury,  see- 

Proximate  Cause,  26-29. 

Mere  fright  unaccompanied  with  bodily  in- 
jury cannot  constitute  a  cause  of  action. 
Ewing  v.  Pittsburgh,  0.  C,  d  St.  L.  R,  Co. 
147  Pa.  40,  14:  66S^ 


FRONTAGE. 

Rule  of  Assessment  by,  see  Public  liCPROVK- 
MISNTS,  41, 42. 


FROSTS. 


As  Affecting  Liability  on  Contract  to  Raise- 
Crops,  see  Contracts,  282. 


FRUIT  TREES. 


Damages  for  Destruction  of,  see  Damages, 
161. 


FUGITIVES. 


Abduction  of,  see  Abduction. 
Extradition  of,  see  Extradition. 


FUTURES. 


License  on  Interstate  Business  in,  see  Com- 

HEBCS,  52. 
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GAME  LAWS. 

As  Affecting  Interstate  Commerce,  see  Com- 
merce, 80. 

Due  Process  in  Restricting  Transportation  of 
Game,  see  CoaifiTiTUTiONAL  Law,  177. 

1.  The  game  laws  of  a  state  can  give  no  au- 
thority to  take  carcasses  of  animals  or  parts 
thereof,  while  in  the  course  of  interstate  trans- 
portation, away  from  a  common  cyrier,  on 
the  ground  that  the  animals  have  been  killed 
in  violation  of  such  laws.  Bennett  v.  Ameri- 
can Mtp.  Co,  88  Me.  236,  13:  88 

See  Index  to  Notes  Preceding. 


2.  Common  carriers  are  not  included  in  the 
provision  of  Me.  Rev.  Stat  chap.  30,  §  12,  im- 
posing a  penalty  on  '*  whoever  .  .  .  has  in 
possession"  between  October  1  and  January  1 
more  than  the  number  therein  specified  of  the 
carcasses  of  certain  wild  animals.  icf. 

8.  "Wood  cock,  ruffled  grouse,  or  quail  need 
not  have  been  killed  for  the  purpose  of  con- 
veying them  out  of  the  State  in  oraer  to  make 
it  an  offense,  under  Conn.  Gen.  Stat.  ^  2546, 
to  have  such  birds  in  possession  with  intent  ta 
procure  their  transportation  out  of  the  State. 
State  V.  Oeer,  61  Conn.  144,  18;  804 
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GAMING. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

32,38. 
Proof  of,  see  Evidknoe,  890,  891. 
Validity  of  Statute  as  to,  see  Statutes,  39. 
For  Wager  Contracts,  see  Contracts,  205- 

220. 

1.  Under  the  Florida  statute  making  it  an 
otfense  to  operate  or  manage  a  place  lor  gam- 
bling, either  in  person  or  by  an  a^nt,  and  also 
making  an  agent  or  employee  liable  in  man- 
aging such  place,  an  arrangement  by  which  the 
agent  was  to  regulate  or  control  the  operation 
o?  the  business,  and  use  his  own  judgment  as 
to  preventing  persons  from  playing,  is  no  de- 
fense to  the  principal.  Wboten  t.  JStaUy  24 
Fla.  835.  1:  819 

2.  Gaming  devices  seized  by  the  sherUS 
while  executing  a  warrant  lor  the  arrest  oi 
their  owner  upon  the  charge  of  unlawfully 
keeping  such  devices  for  the  purpose  of  gain 
are  as  properly  subject  to  the  order  of  the 
court  trying  the  offender  as  if  they  had  been 
seized  by  authority  of  a  search  warrant.  State 
Y,  Bobbins,  124  Ind.  308,  8:  438 

8.  An  order  by  the  court,  which  must  be 
passed  before  or  at  the  time  of  the  final  sentence 
of  a  person  convicted  of  unlawfully  keeping 
gaming  devices  for  vain.  Is  necessair  to  justify 
a  destruction  of  such  person's  gaming  appara- 
tus which  has  been  seized  by  the  sheriff^  under 
the  statute  which  provides  that,  ''upon  con- 
viction of  tne  person  offending,  the  sheriff 
shall  forthwith  destroy  or  cause  to  be  destroyed 
the  apparatus  used  for  unlawful   purposes. 

Id, 


G.  A.  R. 

Tax  for  Post,  see  Taxes,  19. 


GARDNERS. 

Discharge  of,  see  Masteb  and  Servant,  8. 


GARNISHMENT. 

.  I.  When  Garnishment  Lies. 

a.  In  General;  Against  Whom, 

b.  Wliat  Subject  to  Garnishment 

n.  Effect  ;  Bights  and  Duties  of  Gab- 

NIBHEB. 

III.  Procedure. 

Abatement  by  Proceedings  in,  see  Action  or 

Suit,  138. 
Of  Insurance  on  Life,  see  Insurance,  839. 
Of  Money  in  Court,  see  Money  in  Court,  4. 


I.  When  Garnishment  Lies, 

a.  In  General;  Against  Wliom. 

1.  Garinshmeut  of  a  debt  due  to  a  non_ 
Tesideui  neea  uot  be  based  on  any  statute,  but 

See  Index  to  Notes  Precedlnflf . 


may  be  made  under  the  general  principles  of 
equity,  without  any  prior  Judgment  at  law. 
Dollman  v.  Moore,  70  Miss.  267,        19:  222 

2.  A  board  of  school  trustees  is  not  a 
"person''  within  the  meaning  of  a  statute  au- 
thorizing attachment  against  ''persons"  who 
have  in  their  hands  effects  of  or  are  indebted 
to  a  nonresident,  absent,  or  absconding  debtor. 

Id. 

8.  A  domestic  corporation  cannot  be  gar- 
nlsheed  in  another  Jurisdiction  by  service  upon 
an  agent  for  debts  owing  by  it  to  a  home  cred- 
itor, over  whose  person  Jurisdiction  is  not  ac- 
quired. Douglass  v.  F/uznix  Ins,  Co.  138  JS. 
Y.  209,  20:  118 

Situs  of  debt. 

4.  The  situs  of  an  indebtedness  on  a  judg- 
ment in  favor  of  a  resident  against  a  foreign 
insurance  company,  for  the  purpose  of  gar- 
nishment on  a  claim  against  the  judgment 
creditor,  is  at  the  place  of  his  residence,  and 
the  judgment  cannot  be  reached  by  service  on 
an  agent  of  the  company  in  another  State. 
Benier  v.  ffurlbut,  81  Wis.  24,  14:  662 
But  see  next  case. 

5.  For  the  purposes  of  attachment  a  debt 
has  a  situs  wherever  the  debtor  can  be  found. 
Wherever  the  creditor  might  sue  for  its  re- 
covery, there  it  may  be  attached  as  his  prop- 
erty, provided  the  laws  of  the  forum  authorize 
it.  Harvey  v.  Great  Northern  R.  Co,  (Minn.) 
50  Minn.  405,  17:84 

6.  Neither  is  it  material  that  the  debt  was 
not  made  payable  in  the  state  where  the  at- 
tachment proceedings  are  instituted.  Id, 

b.  WliaX  SiU^ect   to  Garnishments 

7.  Property  not  actually  within  the  state,  but 
m  course  of  transportation  by  a  common  car- 
rier to  a  consignee  in  another  State,  cannot  bo 
reached  by  process  of  garnishment  served  on 
the  carrier  within  the  State.  Montrose  Pickle 
Co,  V.  Dodson  db  H,  A(f'g,  Co.  7tf  iowa,  172, 

2:  417 

8.  A  debt  is  not  the  subject  of  garnishment 
after  delivery  of  a  check  in  payment,— especi- 
ally where  it  has  passed  into  the  hands  of  a 
third  person  as  absolute  owner,  although  ithaa 
not  yet  been  collected.  National  Park  Bank 
V.  levy,  17  R.  L  746,  10:  475 

9.  After  the  election  of  an  Insurer  to  rebuild 
under  a  policy  giving  it  an  option  so  to  do,  and 
the  letting  of  a  contract  for  the  work,  although 
the  premises  were  already  advertised  for  sale 
under  a  mortgage,  the  insurer  is  not  liable  to 
garnishment  for  the  amount  of  the  insurance 
by  creditors  of  the  insured.  Stone  v.  Mutual 
F,  Ins,  Co,  74  Md.  579.  14:  684 

10.  Income  due  a  life  tenant  of  a  residuary 
estate,  received  bv  his  trustee  and  treated  as 
principal  in  the  subsequent  distribution,  and  not 
paid  over  to  him,  is  liable  to  icsrnishment  in  the 
hands  of  the  trustees,  by  a  creditor  of  the  legatee. 
Lawrence  v.  Security  to,  0(5  Conn.  423, 

1:  842 

11.  The  amount  which  a  shareholder  in  a 
cu-operative  bank  doing  business  under  Mass. 
Pub.  Stat.  chap.  117,  and  its  amendments,  is 
entitled  to  withdraw  therefrom,  made  up  of 
dues  paid  in,  plus  profits  and  less  fines  and 
losses,  may  be  reached  by  trustee  process. 
Atwood  ▼.  Dumas,  149  Mass.  167,       8:  416 
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Ezemptions. 

12.  An  exemption  law  of  one  state  has  no 
effect  in  an  action  brought  in  another  state. 
Carton  v.  Mempfiis  <&  C.  B,  Co,  88  Tenn.  646, 

8:  418 
But  see  infra,  22-24. 

18.  An  exemption  of  * 'current  wages  for 
personal  service"  from  garnishment  applies  to 
nonresidents  of  the  state  as  well  as  to  resi- 
dents.   Bell  y,  Indian  Livestock  Co.  (^Tex.) 

8:  642 

14.  A  balance  of  |624.50  due  to  a  man  who 
liaa  been  employed  tor  about  eighteen  montns 
at  a  salary  of  |200  per  month  is  not  exempt 
from  garnishment  as  * 'current  wages."  Id. 
Custody  of  law. 

15.  A  fund  in  the  custody  of  the  law  is  not 
subject  to  garnishment,  although  the  debtor  is 
a  nonresident,  and  the  fund  is  the  only  one 
from  which  the  creditor  can  obtain  satisfac- 
tion of  his  debt.     CurtU  v.  Fo^%  78  Tex.  262, 

10:  629 

16.  A  clerk  of  court  having  in  his  custody,as 
of  the  custody  of  the  court,  moneys  which 
have  been  deposited  in  a  suit  and  which  he 
holds  subject  to  the  orders  of  the  court  In  suca 
suit,  cannot  be  made  a  party  to  independent 
proceedings,  either  in  that  court  or  in  any 
other,  to  affect  the  control  or  disposition  of 
such  money.  Tuck  v.  Manning ^  150  Mass- 
211,  ^^  •^^ 

17.  A  fund  in  the  hands  pf  the  clerk  of  tJic 
court,  pending  a  litigation  in  regard  to  its 
ownership,  is  not  subject  to  garnishment  so 
long  as  it  remains  in  the  hands  of  that  officer, 
who  is  entrusted  with  its  keepinjc,  althou«:h  tbe 
fund  is  adjudged  to  belong  to  the  debtor. 
Curtis  V.  jferd,  78  Tex.  262,  10:  629 

18.  Money  sued  for  is  not  in  the  custody  of 
the  law,  so  as  to  be  beyond  the  reach  of  gar- 
nishment, where  both  suits  are  in  the  same  ju- 
risdiction.   8mUh  V.  CarroU,  17  R.  I.  126, 

12:  801 

19.  An  officer  may  be  garnished  for  money 
which  he  has  taken  from  a  debtor  under  arrest 
where  a  statute  makes  property  In  his  hands 
subject  to  legal  process,  if  the  arrest  was  made 
in  good  faith  and  there  is  probable  ground  for 
believing  the  money  to  be  connected  with  the 
offense  or  useful  as  evidence  on  the  trial  o^the 
prisoner.    Mc  pa/rte  Hum,  92  Ala.  102. 

18:  120 


n.  Effect;  Bights  and  Dcttibs  of  Gab* 

NISHEB. 


20.  A  garnishment  lien  is  not, as  matter  of  law 
waived  by  a  second  garnishment  proceeding  by 
the  same  party  against  the  same  garnishee,  in  a 
suit  on  the  judgment  recovered  against  the 
principal  defendant  in  the  suit  in  whicb  the  first 
garnishment  was  had.  Lavorence  v.  JSeeurilt, 
Co.  56  Conn.  423,  1:  842 

21.The  creditor  of  a  cestui  quetru*t,  who  haj 
recovered  judgment  against  nim,  with  garnish- 
ment against  toe  trustee,  does  not  lose  his  right 
to  enforce  such  garnishment  by  presenting,  on 
the  death  of  the  cestui,  the  judgment  as  an  un- 
secured claim  against  the  cestui' s  insolvent  es 
tate  and  having  it  allowed  as  such.  Id. 

See  Index  to  Notes  Preoediii|f. 


Exemptions. 

22.  A  garnishee  is  not  bound  to  set  up  an 
exemption  law  in  favor  of  the  principal  de- 
fendant, who,  with  actual  knowledge  of  the 
proceedings,  ifails  to  make  a  defense.  Carson 
V.  Memphis  <fk  C.  R  Co.  88  Tenn.  646,  8:  412 
But  see  cases  next  following. 

28.  Garnishment,,  in  another  state,  of  a 
corporation  for  wages,  wtucH  are  exempt  m 
both  States,  of  an  employe  who  is  served  only 
by  publication,  is  no  defense  to  a  subsequent 
action  by  him  in  the  State  where  he  resides, 
against  the  corporation,  to  recover  such  wastes. 
Missouri  F,  B.  Co,  v.  Sharitt,  43  Kan.  375, 
387,  8:  886 

24.  The  exemption  of  wages  by  the  law  of 
the  state  in  which  is  the  residence  of  both 
debtor  and  creditor  and  the  place  where  the 
wages  are  payable,  cannot  be  defeated  by  gar- 
nishment pendiue  in  another  state,  although 
tbe  debtor  is  a  railroad  corporation  which  baa 
a  residence  also  in  such  other  state.  Illinois 
C,  B,  Co,  V.  Smith,  70  Miss.  844,      19:  677 

25.  Failure  of  a  garnishee  to  state  Id  his 
answer  tne  lacts  wnicn  snow  an  exempuon  ot 
the  principal  defendant,  under  a  statute  pro- 
viding that  **  no  current  wages  for  personal 
services  shall  be  subject  to  garnishment,"  will 
deprive  him  of  the  protection  of  a  judgment 
against  him  as  against  the  principal  defendant, 
\f  the  latter  has  not  appeared  or  been  formally 
cited  to  appear  in  the  garnishment  proceed- 
ings, although  he  made  default  in  the  Princi- 
pe suit.  Missouri  P.  B.  Co.  ▼.■  Whipker,  77 
Tex.  14,  8:  821 

26.  That  a  creditor  transferred  to  his  at- 
torney a  just  deot,  and  caused  attachment  and 
garnishment  to  issue  and  be  prosecuted  in  an 
adjoining  State,  thus  coercing  payment,  though 
both  parties  were  citizens  of  Georgia,  and 
though  the  motive  for  proceeding  elsewhere 
was  to  evade  the  laws  of  G^rgia  exempting 
tbe  debtor's  wages  from  garnishment, — consti- 
tutes no  cause  of  action  in  favor  of  ilie  debtor 
against  the  creditor.  Harwell  v.  JS/iarp,  85 
Ga.  124,  8:  614 
See  also  Absiqnhent,  13,  14. 


ni.   PUOCEDURB. 


27.  Where  a  garnishee  proceeding  is  to  be 
determined  on  the  disclosure  alone,  no  sup- 
plemental complaint  being  filed  and  no  claim 
made  by  a  third  person,  no  findings  of  fact  are 
necessary,  Wilaner  v.  Ferguson,  42  Minn. 
112,  6:  888 

28.  In  a  contest  between  the  plaintiff  in 
garnishment,  the  garnishee,  and  Intervenor, 
plaintiff  cannot  by  an  amendment,  even  if  he 
is  entitled  to  such  remedv,  in  any  case  change 
the  proceeding  from  a  legal  to  an  equitable 
action,  without  making  the  original  defendant 
a  party.     Curtis  v.  Ford,  78  Tex.  262. 

10:  629 

29.  The  objection  that  a  board  of  school 
trustees  is  not  subject  to  garnishment,  if  not 
made  by  the  board,  cannot  be  raised  by  the 
principal  debtor,  DoUman  v.  Moore,  70  Miss. 
267,  10:  22d 
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GAS. 


Adverse  Possession  of  Gas  under  Surface,  see 
Adveusb  Posbesbiok,  9. 

Transportation  of,  as  Interstate  Commerce, 
see  CoHMEiiCB,  18-20. 

Equal  Privileges  of  Gas  Companies  to  Con- 
demn Property,  see  Constitutional 
Law,  109. 

Police  Power  as  to  Transportation  of,  see 
Constitutional  Law,  204. 

As  to  Other  Corporations  Holding  Stock  of 
Gas  Companies,  see  Corporations,  9,  58. 

Pipe  for,  as  Additional  Servitude,  see  Emi- 
nent Domain,  182. 

Jurisdiction  of  Equity  in  Case  of  Gas  Com- 
pany, see  Equity,  17. 

Judicial  Notice  of,  seeEviDKNCR,  39. 

Burden  of  Proof  as  to  Use,  see  Evidenob,  60. 

For  Explosion  of,  see  Explosion,  2. 

Damages  to  Company  by  Change  of  Grade  of 
Highway,  see  Highways,  74. 

Injunction  against  Drilling  Well,  see  LiWUHO- 

TION.  46. 

Injunction  against  Pipe  in  Highway,  see  In- 
junction, 106. 

Cause  of  Death  from,  see  Insurance,  87. 

Forfeiture  of  Lease,  see  Landlord  and  Ten- 
ant, 39. 

For  Gaa  Wells,  see  Mines,  10,  11. 

Contract  as  to  Pipes  in  Streets,  see  Mdnioi- 
PAL  Corporations,  90. 

Municipal  Power  to  Provide  for  Lights,  see 
Municipal  Corporations,  112-116, 129, 

131. 
As  Nuisance,  see  Nuisances,  23. 

1.  The  business  of  manufacturing  and  dis- 
tributing Illuminating  gas  by  means  ot  pipes 
laid  in  the  streets  of  a  city  is  a  business  of  a 
public  character;  and  any  unreasonable  re- 
straint upon  the  performance  of  their  dutj  to 
the  public  by  companies  engaged  therem  is 
prejudicial  to  the  public  interest  and  in  contra- 
Tention  of  public  policy.  People,  Feabody^y. 
Chicago  Qas  Truet  Co.  130  111.  268,       8:  497 

Monopoly. 

2.  The  agreement  of  a  city  to  take  gas  lor 
certain  lamps  for  a  specified  time,  and  also  for 
such  additional  lamps  as  the  city  council  may 
from  time  to  time  direct,  does  not  prevent  the 
city  from  purchasing  gas  from  any  other  com- 
pany for  any  lamps  except  those  specified. 
Vincennee  v.  (Htizene  QaeJight  db  0.  Co.  (Ind.) 

132Ind.  114,  16:485 

8.  An  exclusive  use  of  the  streets  of  a  city 
for  gas  pipes  is  not  implied  by  an  ordinance 
granting  merely  the  privilege  of  laying  gas 
mains  and  pipes,  and  also  constituting  a  con- 
tract for  a  certain  quantity  of  gas.  Id. 
4.  An  ordinance  granting  specifically  and 
by  name  to  a  corporation  the  right  to  use  its 
streets  to  lay  pipes  for  natural  gas  does  not 
purport  to  give  a  monopoly.  BushvUle  v, 
EuehvUle  Nalurai  Gas  Co.  182  Ind.  575, 

15:  8S1 


to  fix  maximum  rates  to  be  charged  for  natu- 
ral gas  by  the  holders  of  a  franchise,  under 
Ind.  Acts  1887.  p.  86  (Elliott's  Supp.  §  800), 
which  gives  power  to  provide  reasonable  regu- 
lations for  the  safe  supply,  distribution,  and 
consumption  of  natural  gas  within  the  city 
limits.  Id, 

CompalsoiT'  service. 

7.  Compulsory  service  by  a  gas  company 
to  an  consumers  along  its  line  may  be  required 
by  an  ordinance  of  the  municipality  which 

f  ranted  the  franchise  to  lay  the  pipes.        la, 
njazr^  to  or  leaks  in  pipe* 

8.  If  injury  to  a  gas  main  is  a  natural  and 
probable  consequence  of  the  construction  of  a 
sewer  in  close  proximity  to  it,  it  is  the  duty  of 
the  gas  company,  which  has  or  ought  to  have 
knowledge  of  the  sewer,  to  guard  against  the 
damage  ukely  to  be  sustained.     Koeleeh  v. 

'  Philadelphia  Co.  152  Pa.  855,  18:  750 

9.  A  gas  company  is  required,  not  only  to 
have  pipes  and  fittings  of  such  material  and 
workmanship  and  laid  with  such  skill  and  eare 
as  to  provide  against  the  escape  of  gas  there- 
from when  new,  but  also  to  have  such  system 
of  inspection  as  will  ensure  reasonable  prompt- 
ness in  the  detection  of  all  leaks  that  may  oc- 
cur from  deterioration  of  the  material  of  the 
pipes  or  from  any  other  cause  within  the  cir- 
cumspection of  men  of  ordinary  skill  in  the 
business.  Id, 
Shootinnf  irelL 

10.  The  explosion  of  nitro-glycerine  in  a 
gas  well  on  one's  own  land,  to  increase  the 
natural  flow,  is  not  an  unlawful  interference 
with  the  rights  of  other  persons  from  whose 
land  tbe  gas  is  thereby  drawn.  PeopU^e  Oas 
Co.  V.  J)/ner,  181  Ind.  277,  16:  448 
See  also  Explosion,  2. 


GATE. 

As  Affecting  Easement  in  Alley,  see  Ease« 

MBNTB,  53. 

Reliance  on,  at  Railroad  Crossing,  see  Rail- 
BOADS,  114-119. 


GATEMAN. 

At  Draw  Bridge,  see  Highways,  99. 


GENERATION. 


See  Civil  Rights,  14. 


5.  The  power  to  fix  reasonable  maximum 
rates  to  be  charged  for  natural  gas  by  the 
holders  of  a  franchise  to  lay  gas  pipes  in  the 
streets  is  included  in  the  right  of  control  over 
property  devoted  to  a  public  use.  Id. 

6,  A  municipal  corporation  has  the  power 

Index  to  Notes  Pirecedlnff* 


GEOGRAPHY. 

Judicial  Notice  of,  see  Evidence,  18-23. 


GERMAN  LANGUAGE, 

Publication  of  Notice  in,  see  Publication, 

1,6.  ^ 

Instiuctionin,  see  Schools,  37. 
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QERRYMAIJDER— GIFT,  II. 


GERRYMANDER. 


See  Election  Distbicts. 


GIANT  POWDER. 

Lien  for,  see  Ltbns,  4d. 

Assumption  by  Servant  of  Bisk  as  to,  see 

Mastsb  and  Sebvant,  111,  186. 
Question  for  Jury  as  to  Negligence  in  Tliaw- 

ing,  see  Tbial,  196. 


GIFT. 

L  In  General. 
n.  Causa  Mortis. 
III.  Dkliveby. 

Of  Check,  see  Chbckb,  19. 

Of  Barn  by  Parol,  see  Contraots,  88. 

Presumption  as  to,  see  Evidence,  215.    * 

Evidence  of  Declarations  as  to,  see  Evidence, 
563. 

Proof  of,  see  Eyidenge,  872, 878. 

To  Wife  as  a  Fraud,  see  Fraud  and  Fbaud- 
ulent  Conveyances,  47. 

Specific  Performance  of,  see  Specific  Per- 
formance, 18-18. 


I.  In  General. 

1.  The  gift  of  a  piano  by  one  who  has  pur- 
chased it  on  a  conditionai  sale  ana  Has 
paid  only  part  of  the  purchase  price,  when 
followed  by  deliveir,  is  complete;  and  the 

Sayment  of  the  remainder  of  the  price  by  the 
onor  or  hii  administrator  perfects  the  title  of 
the  donee.    Hatch  ▼.  Lamos,  65  N.  H.  1, 

4:  404 

2.  A  gift  may  arise  from  implication,  but  the 
impncation  must  be  a  necessary  one.  ine 
probability  of  an  intention  to  make  the  gift 
implied  must  appear  to  be  so  strong  that  an  in- 
tention contrary  io  that  which  is  imputed  to  the 
testator  cannot  be  supposed  to  lAtve  existed  in 
his  mind.  Biit?tap  v.  McClelland  (N.  J.  Ch.) 
44  N.  J.  Eq.  (17  Stew.)  450,  1:  661 

3.  Evidence  that  a  testator  bought  coupon 
Donds  payable  to  bearer  several  months  prior 
to  his  death,  telling  his  broker  in  directing 
their  purchase,  that  he  wanted  them  for  his 
daughter,  and  asking  that  they  be  registered  in 
her  name,  which  was  done;  that  they  remained 
in  testator's  possession  until  his  death;  but  that 
the  daughter  had  no  knowledge  of  the  pur- 
chase, and  the  testator  inventoried  as  his  own, 
and  applied  the  proceeds  of  the  coupons, — does 
not  show  a  completed  gift.  Be  Crawford, 
113K  Y,  560,  6:  71 

4.  The  title  to  rents  directed  to  be  collected 
Dy  an  agent  and  paid  over  as  a  gift  to  a  third 
person  remains  in  the  principal,  where  the 
rents  are  collected  and  not  paid  over,  and  the 
third  person  has  no  knowlpdQ:e  of  such  direc- 
tion.    Well*  V.  Collim,  74  Wis.  841,    6:  631 

5.  A  deed  of  gift  is  not  invalid  because  made 

See  Index  to  Notes  Precedins^, 


to  evade  a  statute  rendering  a  devise  void  la 
case  of  the  death  of  the  testator  within  thirty 
days  after  the  execution  of  the  will,  where  the 
gift  is  absolute.    Peck  v.  lUes,  7  Utah,  467, 

18:  714 
Conditione;  applicaiione. 

6.  A  gift  by  a  man  to  a  woman  in  expectation 
ot  marriage,  ot  money  to  enaoie  ner  to  pur- 
chase her  marriage  wardrobe  and  to  defray  her 
expenses  in  going  to  his  home  to  be  married,  is 
conditional,  so  as  to  entitle  him  to  recover  the 
money  back  in  case  of  her  failure  to  fulfill  the 
engagement,  although  he  attached  no  condi- 
tions to  tiie  gift,  and  had  bo  expectation  that 
the  money,  part  of  which  was  spent  by  her  in 
purchasing  clothes,  would  ever  be  refunded. 
WiUiaTMon  v.  Johnson,  62  Vt.  878,      0:  277 

7.  Money  donated  by  members  of  a  mutufd 
benefit  society  for  disbursement  by  a  commit- 
tee, in  response  to  a  call  by  the  chief  officer 
for  aid  to  members  and  friends  of  a  subor- 
diuate  lodge  who  are  injured  in  a  cyclone, 
must  all  be  distributed  to  the  intended  donees, 
in 'the  absence  of  any  mistake  or  fraud  in  the 
donation;  and  the  committee  has  no  discretion 
to  withhold  any  part  of  it  from  them  on  the 
ground  Uiat  they  did  not  need  it,  and  to  turn 
it  over,  instead,  to  the  general  treasurer  of  the 
order.  Supreme  Lodge  Knigkte  4bL,<ifH,  v. 
OtMTM,  94  Ky.  — ,  80:  847 
Of  note. 

8.  A  promissory  note  will  pass  by  delivery 
without  indorsement  as  a  sdft  inter  tdvo*. 
Hopkine  ▼.  MancJieeter,  16  R.  I.  663,    7:  887 

9.  A  valid  g^ift  of  a  note  retained  in  the 
holder's  possession  is  not  made  by  a  sealed  in- 
strument acknowledged  and  attested  by  wit- 
nesses, which  declares  that  he  does  "  hereby 

S've  "  the  note,  aod  savs,  in  a  later  clause,  that 
e  money  is  "  to  be  ^ven  .  .  .  when  the  note 
falls  due,"  for  specified  purposes.  Oammon 
Theo.  8em.  v.  Hobbine,  128  Ind.  85,  18:  606 
Of  bank  deposit. 
Bee  also  infra^  23-27. 

10.  A  deposit  of  money  in  a  savings  bank  in 
the  name  of  the  depositor's  son,  who  does  not 
appear  ever  to  have  known  of  it,  does  not  show 
a  gift  to  him,  where  the  depositor  retained  the 
passbook  for  many  years  afterwards,  dealing 
with  the  account  as  his  own,  and  by  the  rules 
of  the  bank  payments  coald  be  made  to  any 
person  presenting  the  book.  Beaver  v.  Beaver 
117  N.  T.  421,  6:  408 

11  .Deposits  by  a  father,  made  in  the  presence 
of  his  daughter,  ot  money  m  a  bank  in  ner 
name  and  for  her  use,  followed  by  other  de- 
posits to  her  credit  entered  in  a  passbook  sup- 
plied by  the  bank  and  delivered  by  him  to  the 
oaughter,  constitute  a  compteted  present  gift 
of  the  money  deposited.  Be  Crawford,  113 
N.  Y.  560,  6:  71 


n.  Causa  Mortib. 

12.  A  gift  made  in  apprehension  of  death 
from  some  disease  from  which  the  donor  does 
not  recover  becomes  effectual  upon  his  death, 
although  the  apparent  immediate  cause  of 
death  was  some  other  disease  with  which  he 
was  aflaipted  st  the  same  time.  Bidden  v 
Thrall,  125  N.  Y,  672,  11:  684 

18.  A  gift  cauea  mortis  may  extend  to  the 


GIFT,   in.;  GIFT  ENTERPRISE. 
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whole  of  the  donor's  peiiBonal  estate,  however 
<large.    i^v.  Letois,  89  Va.  1,        18:  170 

14.  That  the  donor  of  valuables  eaiisa  mortis 
in  transferring  them  to  the  donee  used  the  ex- 
pression, "to  be  yours  in  case  of  my  death/' 
will  notconvert  the  transaction  into  a  testament- 
ary disposition  so  as  to  prevent  its  taking  ef- 
fect as  a  donatio  cauM  mortis.  Id, 

15.  A  donatio  causa  mortis  is  not  within  the 
provisions  of  Ya.  Code,  ^  2414,  providing  that 
DO  gift  shall  be  valid  unless  actual  possession 
eome  to  and  remain  in  the  donee,  and  that, 
"if  donor  and  donee  reside  together  at  the  time 

-«f  the  gift,  possession  at  the  place  of  their  resi- 
dence snail  not  be  sufBcient  possession''  with- 
in the  meaning  of  the  section.  /d 

16.  A  bill  of  sale  executed  to  his  niece 
shortly  before  his  death,  by  an  intestate  wno  naa 
previously  had  two  strokes  of  paralysis,  con- 
taining a  clause  empowering  him  to  revoke  the 
transfer  at  any  time  during  nis  life,  the  instru- 
ment and  the  subject  matter  thereof  being  de- 
livered to  his  attorney,  who,  after  his  death, 
delivered  them  to  the  niece, — is  a  gift  causa 
mortis,  and  shows  a  clear  intent  that  the  nieco 
should  have  the  benefit  of  the  j^ift  unless  re- 
voked during  his  life.  WiUiams  v.  OuHe, 
117  N.  Y.  848,  6:  866 


ni.  Delivest. 

17.  To  constitute  a  complete  parol  gift  there 
must  be  an  actual  delivery  of  the  thing  given, 
but  the  delivery  must  be  according  to  the  na- 
ture of  the  thing  given*  MiU&r  v.  McJfecJtsn, 
88W.  Va.  197,  6:  616 

18.  If  property  is  in  possession  of  the  donee 
at  the  time  of  a  gift,  as  agent  for  tne  aonor  or 
otherwise,  he  need  not  surrender  it  in  order  that 
it  may  be  redelivered  In  execution  of  the  gift. 

'  Therefore  the  gift  is  complete  if  the  donor  re- 
linquishes all  dominion  over  the  thine  given, 
and  recognizes  the  possession  of  the  donee  as 
bein^  in  his  own  right,  and  the  latter  accepts 
theinft  and  retains  possession  in  virtue  thereof . 

Id, 

19.  In  dation  sn  paiementf  delivery  and 
possession  are  essential  to  operate  a  transfer  so 
as  to  exclude  third  persons;  and  everything 
doubtful  or  ambiguous  must  be  interpreted 
against  the  transferee.  Bernard  v.  Whitn^  Nat, 
Bank,  48  La.  Ann.  50,  18:  808 
CoiuitractiTe  deUvery. 

20.  A  valid  gift  causa  m>ortis  is  made  where 
-one  confined  to  his  bed  by  a  sickness  wnicb 

soon  proves  fatal,  and  who  is  fully  apprised  of 
the  probable  termidhtion  of  the  malady,  in- 
structs a  penon  to  whom  he  has  entrusted  the 
kejra  to  a  private  box  in  a  bank  vault,  wbicL 
box  contains  money,  etc.,  to  count  therefrom 

-a  certain  amount  in  gold  coin  and  bank  bills, 
and  place  it  in  a  separate  package  labeled  as 
the  property  of  a  certain  tiiird  person,  and  to 
deliver  it  to  him,  together  with  a  package  al- 
ready so  labeled,  in  Uie  event  of  the  donor' 

•death,  and  upon  being  informed  that  the  pack- 
ages are  prepared  replies  approvingly,  and 
never  agam  takes  possess^n  of  the  keys,  al 
though  the  money  Is  permitted  to  remain  in 
the  donofB  box  until  his  death,  and  althougl 
the  ddnee  never  constitutes  the  deoofdtarv  hi 

^trustee,  or  even  knows  of  the  intended  gift  or 

See  Index  to  Notes  Precedlnflf. 


of    the  delivery.     Devol   v.  Dj/e,   128  Ind- 
821,  7:  489 

21.  The  mere  existence,  for  precaution  agamst 
loss  or  accident,  in  the  hands  of  a  third 
person,  of  a  duplicate  set  of  keys  to  the  re< 
ceptacle  where  valuable  papers  are  kept,  will 
not  impair  the  validity  of  a  gift  of  the  papers 
causa  mortis  by  delivery  of  the  keys  m  the 
donor's  possession.  Fage  v.  Lems,  89  Va- 
1,  18:  170 

22.  A  valid  gift  causa  mortis,  including  the 
valuables  in  the  depository,  is  effected  where  a 
man  sick  in  bed  on  the  day  of  his  death  sends 
for  securities  and  the  keys  to  the  depository, 
containing  other  securities,  all  belonging  to 
him  ;  and  with  the  remark,  "I  am  a  sick  man 
and  don't  know  what  mav  happen  to  me," 
picks  up  the  securities  and  hands  them  to  the 
donee,  saying,  '*I  give  you  these;"  and,  taking 
the  keys,  describes  in  a  general  way  the  con- 
tents of  the  depository,  and,  handing  the  keys 
to  the  donee,  says,  "These  keys  I  now  give 
you"  are  where  the  valuable  papers  are ;  "what- 
ever you  find  you  can  have — ^it  is  yours;"  and 
then  directs  the  donee  to  place  the  securities  and 
keys  in  her  trunk  and  lock  it,  which  the  donee 
does.  Id, 

Delivery  of  bank-book* 

28.  The  delivery  of  a  bank-book  is  not  a  sufii- 
cient  delivery  to  sustain  a  gift  causa  mortis  of 
money  In  a  bank  ;of  issue,  discount^  and  de- 
posit, as  the  money  can  be  withdrawn  from 
the  bank,  not  by  production  of  the  book,  but 
on  the  depositor's  check.  Jones  v.  Weaklejf 
(Ala.)  10:  700 

24.  Delivery  of  possession  of  a  savings  bank 
pass-book  in  consummation  of  a  gift  causa 
mortis  is  not  sufficient  to  transfer  the  bank 
deposit.    Page  v.  Letois,  89  Ya.  1,    18:  170 

But  see  next  case. 

25.  A  gift  of  savings-bank  deposits  may  be 
consummated  by  delivery  of  the  savings-bank 
book,  without  any  written  order  of  tlie  donor. 
Bidden  v.  ThraU,  126  N.  Y.  672,      11:  684 

26.  The  gift  of  a  savings-bank  book  from 
husband  to  wife,  causa  mortis,  is  not  valid 
without  delivery,  although  the  book  is  already 
in  her  possession;  and  his  sayinjc^  to  her, 
"You  may  have  it,"  or  "You  may  Keep  it,  it 
is  yours." — is  not  sufficient  to  pass  the  prop- 
erty.   Breuf  V.  Hagarty,  81  Me.  281,  8:  280 

S^.  It  is  not  a  complete  donatio  causa  mortis 
where  a  depositor  during  her  last  illness  de- 
livered her  savings-bank  book  to  a  third  per- 
son, saying  that  if  she  died  the  money  was  for 
her  sister  in  Ireland.  Walsh's  Appeal ^  122  Pa. 
177,  1:  685 


GIFT  ENTERPRISE. 

See  also  Lotterqes,  10. 

A  gift  enterprise  which  does  not  involve 
the  element  of  chance  cannot  be  prohibited 
by  the  Legislature,  even  though  it  is  carried  on 
by  a  merchant  to  induce  customers  to  buy  his 
goods.    Longv.  State^  74  Md.  666,  18:  485 


376 


GLANDERS— GRASS. 


GLANDERS. 

Liability  for  Killing  Animals  Infected  with, 
see  Animals,  17. 


GOODWILL. 


See  also  Tradsmabk,  28. 

1.  Goodwillis  the  favor  which  the  manage- 
ment of  a  business  wins  from  the  public,  and 
the  probabilHy  that  the  old  customers  will  con- 
tinue their  patronage  and  resort  to  the  old  plaoa 
Vonderbank  v.  Sehmitt^  44  La.  Ann.  264, 

15:  462 

2.  When  goodwill  consists  in  the  advantage 
of  location  it  follows  an  assignment  of  the  lease 
of  the  location;  and,  it  not  assigned,  it  passes 
to  the  lessee  of  the  property  at  Uie  termination 
of  the  lease.  Id, 

3.  The  only  restraint  the  grant  of  good-will 
imposes  upon  the  grantor  is  to  prevent  his  sub- 
sequent employment  of  his  own  name  so  as  to 
deceive  and  mislead  the  public.  Id. 

4.  Persons  have  no  right  to  represent  their 
business  as  the  same  formerly  conducted  bv 
them,  where  that  has  been  transferred,  with 
all  its  assets,  to  other  parties,  although  they 
have  a  right  to  do  the  same  kind  of  business. 
FUh  Bros.  Wagon  Co.  v.  Msh,  82  Wis.      546, 

16:  463 

5.  The  goodwill  of  a  business,  including 
the  right  to  use  trademarks,  even  where  these 
consist  of  the  names  of  individuals  engaged  in 
the  business  and  of  a  picture  representing 
such  name,  passes  with  a  transfer  of  all  the 
property  and  assets  of  the  business,  although 
not  specifically  mentioned.  Id, 

6.  The  goodwill  of  a  partnership  is  a  part 
of  the  property  of  the  firm,  and  is  transferred 
on  dissolution  by  a  transfer  by  one  of  the  part- 
ners of  his  interest  in  the  business  and  assets  to 
the  other  partners.with  the  understanding  that 
they  are  to  succeed  to  the  business  of  the  old 
Ann.    Brass  d  L  Works  Co,  v.  Payne  (Ohio) 

10:  82 
See  also  Pastnership,  60,  51. 

7.  The  sale  by  a  foreign  firm,  of  its  busi- 
ness and  goodwill  in  New  York,  with  furni- 
ture, fixtures,  supplies,  and  lease  of  premises, 
including  the  right  of  the  purchaser  to 
designate  himself  as  successor  of  the  firm, 
with  the  further  agreement  to  supply  him  as 
agent  with  goods  of  the  firm  for  a  period 
of  nearly  six  years,^loe8  not  defeat  the 
right  of  such  firm,  or  the  successor  to  its 
business  in  Paris,  to  establish  again  in  New 
York,  thirty  years  after  the  sale,  a  new  house 
for  the  same  find  of  business  under  the  French 
name  of  the  firm,  or  of  its  successor,  which 
describes  it  as  "of  Paris."  Knoedlerv,  Olaen- 
eer(C.C.App.2dO.)55Fed.Rep.895,  80:  738 

8.  The  vendor  of  a  business  and  goodwill 
may  establish  a  like  business  in  the  same 
place,  under  his  own  name,  in  the  absence  of 
an  express  covenant  or  of  fraud,  provided  he 
does  nothing  to  injure  the  good  disposition  of 
the  public  towards  the  old  place  of  business, 
or  impair  any  of  the  advantages  which  the 
purchaser  has  properly  acquired  by  the  pur- 
chase of  the  goodwill  of  the  old  customers. 

Id, 

See  Index  to  Notes  Preceding^ 


GOVERNMENT  BUILDING. 

Jurisdiction  of  State  Court  over  Perjury  in^ 
see  Courts,  20. 


GOVERNOR. 


Vacancy  in  Office  of,  see  Officers,  48-45. 
Quo  Warranto  as  to  Office  of,  see  Quo  War- 

RANTO,  1. 

Interference  of  Court  with,  see  Courts,  81 
Right  to  Opinion  of  Courts,  see  Courts,  82. 
Choice  of,  by  Legislature,  see  Legislature, - 

10. 
Mandamus  to,  see  Mandamus,  16-28. 
Power  to  Call  Out  Guard,  see  Militia,  8. 
Power  of,  to  Appoint  Officers,  see  Officers, 

18,  23,  24.  38. 
Power  of,  to  Remove  Officers,  see  Officers, 

50,  51,  72. 
Certificate  of  Election  by,  see  YoTBRfl  ahd- 

Elections,  1 1 9-121 . 
Presentment  of  BiU  to,  see  Statutes,  11-13. 


GRAND  JURT. 


Objection  to,  First  Made  on  Appeal,  see  Af-^ 
PEAL  AND  Error,  208. 

1.  "Due  process  of  law"  does  not  require 
that  all  grand  juries  finding  indictments  for 
felonies  shall  be  organized  as  at  conunon  law 
and  with  the  same  number  of  jiu'ors.  Par- 
ker y.  People,  18  Colo.  155,  4:  808 

2.  But  a  statute  making  a  concurrence  of 
less  than  twelve  members  of  the  grand  jurv 
sufficient  to  the  finding  of  an  indictment  fs 
unconstitutional  .uuder  the  provision  of  the 
North  Carolina  Constitution,  requiring  an  in- 
dictment for  a  criminal  charge,  as  Uiis  im- 
plies an  indictment  by  a  common-law  grand 
jury.    Btate  ▼.  Ba/rk&r,  107  N.  C.  918, 

10:  60 
8.  An  indictment  will  notbe  held  invalid  be- 
cause one  of  the  grand  jurors,  who  was  not  dis- 
qualified to  s^rve,  had  been  irregularly  drawn, 
his  name  having  been  placed  or  left  in  the  box 
after  it  had  been,  by  vote  of  the  town,  ordered- 
to  be  struck  from  the  list  prepared  by  selectmen. 
Com,  T.  Broton,  147  Mass.  585,  1:  620* 


GRANl^SON. 


Implied  Contract  to  Pay  for  Services,  see  Con- 
tracts, 10. 


GRANT. 


Impairment  of,  see  Contracts,  376. 
Presumption  of,  see  Evidbncb,  280-232. 


GRASS. 

Ownership  of,  in  Boad,  see  Highways,  60, 
61. 


GRA^VEL-GUARANTY,  U, 
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GRAVEL. 

In  River  Bed,  see  Waters,  21,  23, 


GRAVES. 


Trust  to  Keep  in  Repair,  zee  Ghasitibs,  18. 
8ee  also  Csmbteriks, 


GRIP. 

See  Cable  Railway. 


GROSS. 

Easement  in,  see  Easements,  4,  6L 


GUARANTY. 


I.  Valtdity;  Construction;  Effect. 
n.  Revooation;  Conditions;  DiscuAiiOB. 

By  Promissory  Note,  see  Bills  and  Notes,  8. 
Assignment  of,  see  Bills  and  Notes,  66. 
For  Collateral  Agreement  under  Statute  of 

Frauds,  see  Contracts,  56-63. 
As  Wager  Contract,  see  Contracts,  205. 


L  Validity;  Construction;  Effect. 

1.  An  order  to  let  a  person  have  ''what 
goods  she  wants,"  and  agreeing  to  "stand 
good  for  the  money  and  settle  the  bill,*'  is  a 
continued  guaranty.  Wrighi  v.  Qriffith,  121 
Ind.  478,  6:  639 

2.  The  words,  "I  guarantee  payment  of 
tneToregoing  bond,"  witn  signature  ana  seai, 
written  at  the  foot  of  the  bond  of  another  per- 
son nnder  seal,  constitute  a  separate  sealed 
instrument,  the  signer  of  which  can  be  sued 
as  a  principal  obligor,  and  not  merely  as  surety 
to  the  preceding  bond;  and  such  action,  there- 
fore, is  not  haired  in  three  years  by  the  North 
Carolina  Statute  of  Limitations  applicable  to 
sureties,  but  may  be  brought  at  any  time  with- 
in ten  years,  under  N.  C.  Code,  §  152,  1  2, 
relating  to  actions  against  principal  obligors 
un  neued  instruments.  Coleman  v.  Fuller 
105  N.  C.  328,  8:  880 
Of  dlTidends. 

8.  A  guaranty  of  7  per  cent  per  annum  in 
dividends  so  lone  as  the  purchaser  should  re- 
tain the  stock  sold  him,  given  by  a  firm  as  an 
inducement  for  the  purchase  from  them  of 
shares  of  stock,  is  not  limited  to  the  duration 
of  the  partnership  or  the  liyes  of  the  copart- 
ners.   Kemoehan  v.  Murray^  111  N.  Y.  306, 

2:  183 

4.  A  guaranty  of  the  amount  of  dividends 
that  shsul  be  received  from  stock,  made  by 
the  seller  as  an  inducement  to  the  purchase  of 
the  stock,  is  an  original,  and  not  a  collateral, 

See  Index  to  Notes  Preoediaif. 


undertaking;  and  the  guarantors  are  princi- 
pals, and  not  sureties,  in  such  obligation  Id, 
Of  notes. 

5.  A  guaranty  of  '* full,  prompt,  and  ulti- 
mate payment'^  of  promissory  notes  includes- 
all  substitutions,  renewals,  and  extensions  of 
such  notes.  National  Exch,  Bank  v.  Gay,  57 
Conn.  224,  4:  343 

6.  A  guaranty  of  the  punctual  payment 
of  interest  on  a  note  which,  by  its  terms,  Dears 
interest  at  a  given  rate,  not  only  until  ma- 
lurliy,  but  tor  tiuch  turther  time  an  the  princi- 
pal sum  or  any  part  thereof  shall  remain  un- 
paid, cannot  be  limited  to  Uie  payment  of 
interest  accruing  before  the  maturity  of  the 
note.    King  v.  Bates,  149  Mass.  78,    4:  268 

7.  A  guaranty,  in  consideration  of  for- 
bearing collection  of  a  note  for  two  years,  of 
"the  punctual  payment  of  each  and  every  in- 
stallment of  interest  on  said  note  as  the^  shall 
become  due,  and  also  of  each  and  every  mstall- 
ment  of  interest  that  shall  become  due."  on  a 
certain  other  note,  cannot  be  limited  to  interest 
before  maturity  of  the  notes,  especially  where 
the  first  note  was  already  overdue  when  the 
guaranty  was  made.  l)fler  v.  Wadding/uim, 
58  Conn.  875,  8:  667 

8.  The  liability  of  one  who  guarantees  the  full 
performance  by  an  agent  of  all  the  engage- 
ments eontained  in  his  contract  with  his  prin- 
cipal does  not  extend  to  payment  of  notes 
taken  by  the  agent  in  payment  of  j^oods  sold 
for  the  principal,  under  a  provision  in  the 
agency  contract  requiring  the  agent  to  guaran- 
^e  the  payment  of  such  notes,  indorse  them 
as  soon  as  taken,  waiving  demand,  protest,, 
and  notice,  and  providing  that  failure  to  in- 
dorse shall  not  anect  the  guaranty.  Stater  v. 
Locke,  22  Or.  519,  17:  66^ 


II.   BS VOCATION;      COMDITIOKS;      DlSCHAnOB 

9.  The  death  of  the  mortgagor  revokes  tho 
authority  to  sell  goods  to  a  third  person  on 
the  security  of  a  mortgage  given  in  part  to 
secure  indebtedness  arising  from  future  sales 
to  him  by  the  mortgagee.  Byland  v.  Uabich, 
150  Mass.  112,  6:38a 
Notice  of  acceptance  or  default. 

10.  Notice  of  uccepttmce  of  a  guaranty  in 
an  order  to  let  the  guarantor's  daughter  "have 
what  goods  she  wants"  is  not  necessary,  where 
it  was  given  after  refusal  of  credit  to  her» 

Wright  v.  QHffith,  121  Ind.  478,  6:  639 

11.  An  agreement  *'to  stand  good  for,  or,  in 
otner  woras,  .  .  .  guarantee  to  pay  ror,"  any 
timber  of  a  certain  class  that  shall  he  furnished 
to  a  third  person,  with  whom  the  promisor 
states  that  he  has  a  contract  for  such  timber,  is 
an  original  undertaking,  and  no  notice  of  ac- 
ceptanoe  or  of  failure  to  pay  is  necessary. 
NacUria  v.  McGregor,  121  Ind.  465,      6:  686 

12.  No  notice  of  default  to  a  guarantor  is 
necessarv  unless  expressly  stipulated,  where  he- 
absolutely  and  unconditionally  guarantees  the- 
performance  of  a  definite  contract,  such  as  one 
*o  deliver  specified  goods  which  are  paid  for 
'.n  advance  on  the  faith  of  his  guaranty.     Hey- 
may  v.  Booley,  77  Md.  — ,  80:  857 
Demand. 

13.  A  demand  is  not  a  condition  precedent 
to  the  maintenance  of  an  action  against  the 
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guarantor  upon  a  guaranty  which  is  absolute 
in  its  terms.  Tyler  v.  WaddingJiam,  58  Conn. 
^75,  8:  657 

Discharge. 

14.  A  covenant  by  which  the  holder  of  a 
note  agrees  witn  a  second  mortgagee  not  to 
foreclose  for  a  certain  period  does  not  dis- 
•charge  the  liability  of  one  who  has  guaranteed 
the  payment  of  the  interest  on  the  note,  where 
the  note  expressly  bears  interest  so  long  as  any 
part  of  the  principal  remains  unpaid.  King  y. 
Jiales,  149  M«83.  78.  4:  SS68 

15.  The  liability  of  one  who  guarantees  the 
payment  by  lessees  of  rent  for  wnaterer  tlm« 
they  may  hold  the  premises  after  the  expiration 
-of  the  lease,  at  the  same  rate  reserved  therein, 
will  be  discharged  if  the  lessees  and  the  land- 
lord enter  into  a  new  arrangement  by  which 
the  lessees  retain  possession  of  the  premises 
after  the  lease  expu*^,  as  tenants  at  will,  at  a 
monthly  rent  diffrjcent  from  that  mentioned 
in  the  lease.     'Warrens.  LuonSt  152  Mass.  310. 

9:  363 
10.  The  withdrawal  of  a  claim  against  the 
estate  of  a  principal  debtor  does  not  discharge 
a  guarantor  from  li«bility  under  an  uncondi- 
tional guaranty.  Tyler  v.  Waddingham,  58 
<:onn,  375,  8:  657 


GUARDIAN  AND  WARD. 

Appeal  fiom  Appointment  of  Guardian,  see 
Appeal  and  Esbou,  4. 


Power  of  Guardian  in  Socage,  see  Ihsubakcb. 

66. 
Of  Insane  Person,  see  Inoomfutsnt  PsBaoNS, 

Suit  by,  for  Insane  Persons,  see  Incoicpb- 

TBNT  Persons,  17,  18. 
Powers  of,  see  Incompbtbnt  Pbbsons,  22-^. 
Ad  Litem,  see  Infants,  41,  42. 

1.  The  Illinois  statute  giving  a  guardian  power, 
with  the  approbation  of  the  court,  to  conipouna 
for  demands  due  the  ward,  is  intended  to  change 
and  restrict  his  x>ower8  as  they  existed  at  com- 
mon  law,  and  den^  him  the  nght  to  do  so  with- 
out the  approbation  of  the  court  HayeiY. 
Massachusetts  Mut.  Ins.  Co,  125  111.  626, 

1:  808 
2.  llie  father  of  a  natural  child  cannot  ap- 
point a  testamentary  guardian  for  such  child 
m  the  absence  of  express  statutory  authority. 
Bamsay  y.  Thompson,  71  Md.  816,       6:  706 


GUESTS. 

Who  Are,  see  Innkekpebs,  2,  8. 


GUILD. 


Interest  of,  in  Church  Property,  see  Rblig- 
lous  Societies,  21. 


H. 


HABEAS  CORPUS. 

For  Abducted  Criminal,  see  Abduction,  1. 
"Constitutional  Question  on,  see  Courts,  194. 
'Conclusiveness   of   Decision  in,    see   Judg- 
ment, 37. 

1.  The  district  courts  and  judges  of  Colo- 
rado have  general  jurisdiction  by  statute  to  Is* 
«ue  the  wnt  of  habeas  corpus;  and  the  juris- 
<iiction  to  issue  it  in  a  particular  case  will  be 
presumed,  in  the  absence  of  a  showing  to  the 
<iontraiy.  Cooper  v.  People,  WyaU,  13  Colo. 
887,  878,  6:  430 

2.  A  writ  of  habeas  corpus  cannot  be  used 
to  review  irregularities  or  mere  errors  of  pro- 
cedure, or  questions  as  to  the  sufficiency  of 
evidence.    B%on*s  Appeal,  59  Conn.  372, 

11:  694 
8.  The  writ  of  habeas  corpus  is  the  appro- 
priate remedy  to  obtain  discharge  from  im- 
prisonment under  an  order  or  process  of  a 
■court  without  jurisdiction.  Mi&  parte  Mc- 
Knight,  48  Ohio  St.  588,  14:  188 

4.  Whether  a  penitentiary  in  actual  operation 
tit  a  certain  place  is  the  state  penitentiary  de 
jure  cannot  be  determined  on  habeas  corpus. 
Kingen  v.  Kelley,  8  Wyo.  566.  15:  177 

See  Index  to  Notes  Preoedlnfl^. 


5.  Habeas  corpus  Mill  not  lie  to  release  a  pris- 
oner committed  by  a  Justice  of  the  peace  on 
preliminary  examination  because  the  justice 
erroneously  overruled  a  motion  for  a  change 
of  justices,  where  he  had  by  law  authority 
over  the  class  of  cases  to  which  that  of  the  pe- 
titioner belonged.  Turner  v.  Conkey  (Ind.) 
182  Ind.  248,  17:  509 
By  federal  court. 

6.  A  federal  court  will  discharge  from  cus- 
tody on  habeas  corpus  a  person  imprisoned  in 
violation  of  the  United  States  Constitution. 
He  White  (C.  C.  W.  D.  Pa.)  48  Fed.  Rep.  918. 

11:  S84 

7.  So  long  as  the  illegality,  under  the  federal 
Constitution  and  laws,  of  the  retention  of  a 
prisoner  under  the  ^dgment  of  a  state  court, 
is  a  debatable  question,  a  circuit  court  of  the 
United  States  should  not  discharge  him  on 
habeas  corpus,  for  this  would  be  simply  con- 
verting the  writ  of  habeas  corpus  into  a  writ 
of  error  to  review  the  ludgment  of  a  state 
court  Be  Spickler  (C.  C.  S.  D.  Iowa)  48  Fed. 
Hep.  658,  10:  446 

8.  A  writ  of  habeas  corpus  may  be  issued 
by  a  circuit  court  of  the  Onited  btates,  for  the 
purpose  of  inquiring  into  the  cause  of  a  pris> 
oner's  custody  under  process  of  a  state  courts 
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^here  the  petition  shows  that  he  was  extradited 
under  a  treaty  with  a  foreign  country,  upon 
4he  charge  of  a  certain  offense  for  which  he 
was  afterwards  tried  aud  acquitted,  and  that 
Immediately  thereafter  he  was  arrested  and 
was  then  in  custody  under  a  charge  entirely 
-separate  and  distinct  from  the  former  one. 
Be  Beinitz  (C.  C.  S.  D.  N.  Y.)  89  Fed.  Rep. 
204.  4:  S36 

9.  Courts  of  the  United  States  and  their 
Judges,  under  the  provisions  of  LT.  8.  Kev.  btat. 
^1  751  -  758,9  have  jurisdiction,  upon  a  writ 
•CI  habeas  corpus,  to  inquire  into  the  cause  of  the 
imprisonment  of  the  petitioner,  and  if,  upon 
«uch  inquiry,  he  is  found  to  he  "  in  custody  for 
An  act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,"  he  is  entitled  to  he  dis- 
charged, no  matter  from  whom  or  under  what 
4iuthori^  the  process  under  which  he  is  held 
may  have  issued, — the  Constitution  and  laws  of 
the  United  States  made  in  pursuance  thereof 
helng  Uie  supreme  law  of  the  land.  SeNeagU 
<C.  C.  N.  D.  Cal.)  14  Sawy.  232,  6:  78 

10.  Where  a  deputy  United  States  marshal, 
acting  under  instructions  from  his  superior  of- 
trcers— the  United  States  Marshal  and  the  At- 
tomey-Qeneral— in  protecting  the  life  and  per- 
son of  a  justice  of  the  Supreme  Court  of  the 
United  States  from  a  murderous  assault  made 
•on  account  of  his  Judicial  decisions,  at  the 
hands  of  a  dissatisfied  litigant,  finds  it  neces- 
sary to  take  the  life  of  the  assailant,  and  is  ar- 
rested hy  the  state  authorities  and  held  upon  a 
charge  of  murder  for  such  act,  the  United 
fitates  Circuit  Court  may,  upon  habeas  corpus, 
discharge  such  United  States  oflloer  from  the 
custody  of  the  state  authorities,  upon  its  being 
shown  that  the  homicide  was  necessary,  or  that 
it  was  reasonably  apparent  in  the  mind  of  the 
deputy  marshal,  at  the  time  and  under  the  cir- 
cumstances surrounding  him,  that  the  killing 
was  necessary  in  order  to  protect  and  defend 
the  iiistioefrom  ^zeat  bodily  injury,  or  to  sav^, 
his  life.  JA. 


HABENDUM. 

In  Deed,  see  Deeds,  28-25. 


HABIT. 

Evidence  of,  see  Etidencb,  649-656. 


HABITUAI4  DRUNKENNESS. 

As  Ground  of  Divorce,  see  Husband  and 

Wipe,  140. 
Impeachment  of  Officer  for,  see  Officers,  77. 


HACKS. 

Imputed  Negligence  of  Driver  of,  see  Negli- 
ge nob,  98. 

1.  To  confer  upon  the  mayor  power  to  re- 
voke hackmen's  lincenses  does  not  exceed  the 
See  Indei  to  Notes  Precedlnff. 


authority  given  to  a  city  council  "to  make  laws, 
ordinances  and  regulations  relative  to  hackney 
carriages. "     Child  v.  Bemus,  17  R.  I.  230, 

18:  67 

2.  Tlie  exclusive  right  to  use  the  platform 
of  a  railway  company  for  receiving  and  dis- 
charging passengers  cannot  he  grimted  by  the 
company  to  one  hack  owner.  Montana  Union 
B.  Go,  V.  Langlois,  9  Mont.  419,  8:  758 

8.  Neither  can  it  give  a  monopoly  of 
grounds  for  a  hack  and  bus  stand.  Kalama- 
zoo Hack  dh  B.  Co,  v.  SooUma,  84  Mich.  194, 

10:  819 
4.  Each  hackman  may  be  assigned  a  separate 
stand  at  the^depot  ground  of  a  railroad  com- 
pany, and  mav  be  ejected  from  the  stand  as- 
signed to  another  for  refusing  to  leave  it,  if  no 
unnecessary  force  is  used.  GoU  ▼.  Bowen 
88  Mich.  219,  13:  848 

5.  A  rule  excluding  unlicensed  hacknien 
from  a  wharf  will  not  make  one  of  them  a 
trespasser  in  going  there  for  a  passenger  for 
whom  he  is  specially  ordered  to  meet  on  the 
arrival  of  a  steamboat.  Giiswold  v.  Webb,  16 
R.  L  649,  7:  808 


HAND  CAR< 


Negligence  in  Use  of,  see  Master  and  Ser- 
vant, 115,  116,  156. 

As  Dangerous  Attraction  to  Children,  boe 
Neoligeiice,  50. 


Condemnation  for,  see  Eminent  Domain,  15. 
Compensation  for  Land  Taken  for,  see  Emi- 
nent Domain,  87. 
Establishment  of  Line,  see  Waters,  58. 

1.  A  dock  line  on  a  river  front,  fixed  with- 
out notice  to  riparian  owners,  is  not  binding 
on  them  where  they  own  to  the  centre  of  the 
river,  subject  only  to  the  public  right  of  navi- 
gation. Grand  Bapids  v.  Foioers,  89  Mich. 
§4,  14:  498 

2.  The  Legislature  has  no  power  to  extend 
dock  lines  upon  the  natural  shore  or  bank  of 
a  river,  or  to  authorize  a  municipality  to  forbid 
owners  from  building  on  such  shore  or  bank. 

Id. 
8,  Where  a  river  is  not  navigable  for  any 
purpose,  and  riparian  proprietors  own  the  soil 
to  the  centre,  the  Legislature  has  no  authority 
to  fix  an  arbitrary  line  beyond  which  their 
structures  encroach.  /rf. 

4.  The  establishment  of  harbor  lines  by  a  city 
under  power  conferred  by  its  charter  will  not 
preclude  it  from  altering  them  by  the  subse- 
quent establishment  of  new  ones,  as  proper  oc- 
casion may  require,  without  further  legislative 
authority;  and  the  legal  discontinuance  of  the 
old  lines  will  be  accomplished  by  the  legal  es- 
tablishment of  new  ones,  without  any  specific 
declaration  of  discontinuance.  Farist  Steel  Co. 
V.  Bridgeport,  60  Conn.  278.  18:  590 

5.  Under  a  charter  provision  that  harbor 
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lines  established  by  a  city  may  be  laid  out  and 
designated  by  a  committee  appointed  by  the 
city  council  for  that  purpose,  no  legal  layout 
can  be  made  by  the  adoption  by  the  council  of 
mere  recommendation  by  the  committee  of 


a 


the  acceptance  of  a  resolution  previously  passed 
by  the  council,  to  the  effect  that  the  lines  be 
laid  out.  2d, 


HARVESTER. 


See  Insuiuncb,  78. 


See  Peddlers. 


Cotenancy  in,  see  Cotknanct,  6-8. 


HEAD-MONEY. 

For  Immigrants,  sec  Aliens,  1. 


HEALTH. 


Presumption  of  Knowledge  of  Quarantine, 

seeEvroENCB,  107. 
Nuisance  to,  see  Nuisances,  5-13. 

1.  Under  the  Florida  Act  of  1879  (chap.  8162) 
as  amended  by  the  Florida  Act  of  1883  (chap. 
8443),county  boards  of  health  have  no  authority 
to  demand  and  collect  from  vessels  coming  into 
the  jurisdiction  of  said  boards  fees  for  fumiga- 
tion or  disinfection,  unless  said  vessels  are 
subject  to  and  have  been  put  in  quarantine. 
Forba  V.  E$eambia  County  Bd,  of  Health  (Fla.) 
28  Fla.  26,  13:  549 

2.  County  boards  of  health  are  corporate 
bodies  invested  by  statute  with  functions  of  a 
public  nature  to  be  exercised  for  the  public 
benefit,  and,  in  the  absence  of  such  remedy 
conferred  by  statute,  are  not  liable  in  an  action 
for  tort  for  damages  in  the  performance  of  an 
official  duty.  Id, 

8.  Disobedience  of  a  quarantine  order  by 
going  upon  the  street  is  not  criminal  in  the 
case  of  one  who  has  no  knowledge  of  the  or- 
der. StaUY,  Butts  (Q.  D.)  19:  785 
4.  An  ordinance  prohibiting  second-hand  cloth- 
in>;  to  be  brought  into  or  offered  for  sale 
within  a  town,  without  first  proving  that  it  did 
not  come  from  a  place  where  contagion  or  in- 
fection is  or  has  been  prevailing,  is  unreason- 
able and  void  in  the  absence  ox  anv  epidemic 
or  other  apparent  necessity  therefor.  Koitei- 
tiiko  V.  Slomberg,  68  Miss.  469,          18:  528 

See  Index  to  Notes  Preeedinip. 


Evidence  of,  see  Evidrnce,  X 


Bailment  of,  see  Bailmskt,  15« 


Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  12. 

For  Parol  Promise  to  Adopt,  see  CoKTRAcrSt 
86. 

Use  of  Word  in  Deed,  see  Dbbdb,  28-80. 

Descent  to,  see  Descent  and  Distribution. 

Conclusiveness  of  FincUng  of  Heirship,  see 
Dbscent  and  Distribution,  6;  Judg- 
ment, 74. 

Use  of  Word  in  Creating  Easement,  see  Ease- 
ments, 14-16. 

Estoppel  of,  see  Estoppel,  17-21. 

Distribution  to,  see  Executors  and  Adminis- 
trators, 78,  74. 

Who  Are,  see  Homestead,  80;  Insurance^ 
835. 

Meaning  of  Word  in  Will,  w>e  Wells,  73,  74. 

Disinheriting,  see  Wili^,  87-90. 


HBNRY  GEORGE. 

Gift  to  Circulate  Works  of,  see  Charities,  10. 


HIOH-WATEB 

What  Is,  see  Waters,  20. 


HIGHWAYS. 


L 
IL 


m. 

IV. 


V. 


Establishment;  Width. 

Title;  Use;  Obstruction. 

a.  In    Qenerai;    Title    and  Property 

Rights, 

b.  Usee;  What  AUowed  in  Street, 

c.  Obstruction, 

d.  Use  and  Obstruction  by  Bailroads. 

e.  Eights  as  to  Irees  or  Materials  in 

Street, 

Improvements;  Rbfaiiis. 

Defects;  Liability  for  Injuries  to 
Travelers. 

a.  Liability  of  Municipality, 

1.  In  Oeneral. 

2,  Who  Entitled  to  Protection, 
8.  Obstructions  and  Nuisances, 

4.  Other  Dtfects. 

5.  B^ect  in  J^dewcUk, 

b.  LiabilUy  of  Others, 

c  Contributory  Negligence, 
d.  Notice  of  Defects, 

DiSCONTINUANCB;    ALTERATION;     AbA2V- 
DONMENT. 


HIGHWAYS,  I. 
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Actfon  for  RemoyiDg  Coal  from  Bed  of,  see 
Action  or  Suit,  15. 

Adverse  Possession  of,  see  Adybbsb  Fossbs- 
eiox,  16-20. 

Alleys,  see  Alleys. 

Arrest  for  Obstruction  of,  see  Arrest,  10. 

Use  of  Bicycles  in,  see  Bictclbs. 

Boundary  by,  see  Boundaries,  8-11. 

Certiorari  in  Highway  Case,  see  Cebtiorabi, 
6. 

Equal  Protection  of  Laws  as  to  Rights  in, 
see  Constitutional  Law,  70. 

Constitutionali^  of  Exemptions  from  Road 
Duty,  see  Constitutional  Law,  81. 

Equality  of  Privileges  as  to  Street  Parades, 
see  Constitutional  Law,  110-112. 

Police  Power  as  to  Cleaning  Sidewalks,  see 
Constitutional  Law,  213. 

Power  of  Court  to  Obstruct,  see  Courts,  8. 

Power  of  Courts  to  Review  Regulation  of, 
see  Courts,  52-56. 

Custom  as  to  Barrier  on,  see  Custom,  8. 

Damages  in  Condemnation  Cases,  see  Dam- 
ages, 204-210. 

Dedication  of,  see  Dkdioation,  5,  6,  18-15, 
21,  22,  25-28. 

Drains  in.  see  Drains  and  Sbwbrs,  8. 

For  Relative  Rights  of  Electric  Railways  and 
Telephones  in,  see  Electrical  Uses  and 
Appliances,  1-4. 

Danger  from  Electric  Wires,  see  Elbotrical 
Uses  and  Appliances,  5-10. 

Bight  Acquired  by  Condemnation,  see  Emi- 
nbnt  Domain,  86,  87,  42,  43. 

Easement  in,  see  Easements,  88-86;  Eminbnt 
Domain,  74-80,  108, 119-128. 

Right  to  Compensation  on  Condemnation  for, 
see  Eminent  Domain,  91,  92. 

Compensation  for  Consequential  Injuries  in 
Changing  Grade,  see  Eminbnt  Domain, 
107.  108. 

Compensation  for  Damages  Caused  by,  see 
Eminent  Domain,  107, 108. 

Comi)ensation  to  Abutting  Owners  for  Conse- 
quential Damages  bv  Railroads  in,  see 
Eminent  Domain,  110-128. 

Additional  Servitude  on,  see  Eminbnt  Do- 
main, 181-145. 

Evidence  of  Defects  in,  see  Evidence,  770, 
774-776. 

Proof  of  Cause  of  Injury  on,  see  Evidence, 
885. 

Sufficiency  of  Evidence  of  Negligence  on,  see 
Evidence,  868. 

Irrevocability  of  Municipal  Act  as  to,  see 
Municipal  Corporations,  50. 

Power  of  Municipality  to  Regulate  Use  of,  see 
Municipal  Corporations,  60-66. 

Negligence  and  Contributory  Negligence 
toward  Other  Persons  in  Use  of,  see 
Negligence,  54-56,  88-88. 

Injunction  against  Obstruction  of,  see  In- 
junction, 48. 

Injunction  as  to  Rights  in,  see  Injunction, 
104r-124. 

Easement  of  Tenant  in,  see  Landlord  and 
Tenant,  49. 

Mandamus  to  Remove  Fence  from,  see  Man- 
damus, 82. 

Delegation  of  Power  to  Regulate,  see  Muni- 
cipal Corporations,  31,  32. 

Allegation  of  Negligence  in  Respect  to,  see 
Pleading,  140,  149,  150. 

See  Index  to  Notes  Precedlnf* 


Proximate  Cause  of  Injury  on,  see  Proxi- 
mate Cause,  24-37. 

Matters  about  Highways  in  Common  with 
Other  Public  Improvements,  see  Public 
Improvements,  especially,  4,  22,  23,  44, 
45. 

Rights  of  Railroads  at  Crossings,  see  Rail- 
roads, 18-31. 

Injury  by  Trains  at  Crossings,  see  Ratl- 
iioADS,  40-77,  97-122. 

Obstruction  of  Crossing  by  Train,  see  Rail- 
roads, 47. 

Condition  Subsequent  in  Deed  for,  see  Real 
Property,  18. 

Title  of  Statute  as  to,  see  Statutes,  71. 

Special  Legislation  as  to,  see  Statutes,  118- 
120. 

Repeal  of  Statute  as  to,  see  Statutes,  176. 

Power  of  Town  to  Take  Title  for,  see 
Towns,  10. 

Question  for  Jury  as  to  Reasonableness  of 
Use  or  Safety,  see  Trial,  118,  119. 

Question  as  to  Negligence  on,  see  Tiual,  203. 


I.  Establishment;  Width. 

Across  Railroad,  see  Railboadb. 

1.  A  road  or  street  closed  at  one  end,  and 
which  only  communicates  with  a  highway  at 
the  other,  may  nevertheless  be  a  highway  and 
within  the  provisions  of  a  statute  as  to  convey- 
ances to  the  public  authorities  for  such  pur- 
pose.   Greene  v.  (/Oontwr,  18  R.  L  — , 

19:  S68 

2.  County  commissioners  may  take  a  strip 
of  land  necessary  for  a  highway  from  a  school- 
house  lot.  where  such  taking  will  not  prevent 
the  use  of  the  lot  for  school  purposes,  although 
it  will  considerably  injure  it  Easthampton  v. 
HampMre  County  Oam/n,  154  Mass.  424, 

13:  157 
8.  Lack  of  notice  to  the  owner  of  prem- 
ises, of  proceedings  to  lay  out  a  highway  over 
them,  is  not  fatal  to  jurisdiction  if  a  tenant  or 
other  occupant  was  made  a  party  and  duly 
notified.    Ryder  y.  HanUng,  180  Ind.  104, 

16:  186 
Acceptance* 

4.  A  resolution  of  a  town  meeting  not  to  ac- 
cept a  ro«id  is  ineffectual  after  a  deed  of  the 
land  for  highway  purposes  has  been  delivered 
and  accepts  and  the  road  has  been  recognized 
by  proper  authorities  as  one  of  the  highwavs 
of  the  town.  Hughee  v.  Bingham,  135  N.  Y. 
847,  17:  464 

5.  No  formal  acceptance  of  a  strip  of  land 
conveyed  to  a  town  for  highway  purposes  is 
necessary  to  make  it  a  highway  under  R.  L 
Pub.  Stat.  chap.  64,  S  25,  which  declares  that 
from  the  recording  of  such  deed  the  land 
"shall  be  thenceforward  a  public  highway  to  all 
intents  and  purposes  and  be  liable  to  be 
opened,"  but  that  the  town  shall  not  be  liable 
for  repairs  until  so  ordered  by  the  town  coun- 
cil.    Qre&ne  v.  O'Connor,  18  R.  I.  — , 

19:  268 
Restriction  in  deed. 

6.  A  restriction  of  the  use  of  land  as  a  high- 
way to  the  time  from  December  to  May  in- 
clusive in  each  year,  requiring  it  to  be  kept 
closed  by  gates  for  the  remainder  of  the  year« 


3b3 


HIGHWAYS,  n.  a. 


except  that  the  road  maj  bej  worked  at  any 
time,  does  not  make  a  deed  to  a  town  for  high- 
way purposes  invalid  under  a  statute  author- 
ial njB^  it  to  take  conveyances  of  land  *'  for  the 
use  of  the  inhabitants.*'  Hughes  v.  Biagham, 
185N.  Y.  347.  17:454 

Prescription;  user. 

7.  After  twenty  years*  user  by  the  public  of 
land  dedicated  for  a  highway,  with  nothing  to 
show  its  width,  the  width  used  by  the  public 
at  the  end  ef  that  time  will  be  regarded  as 
established.  Western  R.  of  Ala.  ▼.  Alabama 
G.  T.  JR,  Co.  (Ala.)  17:  474 

8.  The  use  by  the  public,  as  a  highway,  of 
a  strip  of  land  extending  from  a  town  to  a  pub- 
lic ferry  across  a  navigable  liver,  if  continued 
uninterruptedly  for  sulfident  time,  will  estab- 
lish a  highway  by  prescription,  notwithstand- 
ing it  extends  through  a  wild  and  wooded 
country,  of  the  kind  through  which  paths 
established  by  early  settlers  for  convenience 
are  not  usually  regarded  as  highways.        Id, 

9.  After  the  lapse  of  twenty  years,  accom- 
panied by  an  adverse  use,  a  location  of  a  way 
de  facto  becomes  a  location  dejure.  FilUbury 
V.  Broum,  82  Me.  450,  9:  94 
Width. 

10.  Where  a  way  was  originally  laid  out  8 
rods  wide,  the  public  is  entitled  to  a  way  of 
that  width,  notwithstanding  the  wrought  part 
and  the  part  actually  used  by  travelers  may 
have  been  less  than  that.  The  traveled  path 
may  also  from  time  to  time  be  widened  or 
otherwise  improved,  as  the  growing  wants  of 
the  public  may  require,  provided  such  im- 
provements are  kept  within  the  limits  of  the 
way  as  originally  laid  out  PilUbury  y.  Brown 
h%  Me.  450,  9:  94 

11.  The  use  of  ways,  commenced  under  an 
actual  and  recorded  location  which  clearly  and 
distinctly  defines  their  width,  though  the  pro- 
ceedings may  not  have  been  in  all  particulars 
strictly  conformable  to  law,  is  presumed  to  t>e 
coextensive  with  the  location.  Id, 


II.  Title;  TJbb;  Obstruction. 

a.    In  General ;  Title  and  Property^Bighte, 

12.  Towns  and  other  municipalities  have  the 
supervision  and  control  of  public  ways  and 
streets  within  their  borders,  and  are  to  preserve 
and  maintain  the  rights  of  the  public  therein. 
Charlotte  v,  Pembroke  Iron  Works,  82  Me. 
391,  8:  888 

13.  The  right  of  parties  upon  public  ways  and 
streets  is  a  public  right  in  wbicb  the  whole 
community  have  an  ec^ual  interest,  with  an 
equal  right  to  complain  of  any  infringement 
upon  any  such  rights.  Id. 

14.  A  mere  license  of  the  right  to  use  streets 
does  not  obtain  a  monopoly  or  an  exemption 
from  subsequent  reasonable  police  regulations. 
Crodwcr  v.  Sullivan,  128  Ind.  486,     18:  647 

15.  The  fact  that  a  street  in  the  city  of  New 
York  was  opened  under  the  Dutch  regimi  does 
not  make  the  rights  of  the  owners  of  land  bor- 
dering on  such  street  different  from  those  of 
the  holders  of  property  situated  on  other  streets 

See  Index  to  Notes  Preceding^. 


in  the  city,  even  conceding  that  nnder  the  law 
then  existing  abutting-property  owners  had 
absolutely  no  rights  in  the  streets,  since  by  the 
charter  which  granted  the  streets  to  the  city» 
as  well  as  by  the  Act  of  1818,  a  trust  was  es- 
tablished in  such  streets  to  have  them  kept  open 
for  the  benefit  of  the  public,  whidi  extends  to 
the  benefit  and  protection  of  abutting-property 
owners.  KaneY,  New  York  Elev.  B.  Co,  125 
N.  Y.  164,  11:640 

16.  The  creation  of  a  public  road  through 
land  of  a  private  owner  does  not  devest  him 
of  the  fee,  but  gives  the  public  merely  a  right 
of  way.  Weatern  U,  TeUg.  Co.  v.  Williams, 
86  Ya.  696,  8:  429* 

17.  A  street  dedicated,  but  not  accepted, 
ma^  be  improved  by  the  owner  of  the  tract  on 
which  it  is  situated,  although  he  has  sold  some 
of  the  lots  abutting  thereon,  so  lonz  as  he  does 
not  render  the  access  to  such  lots  less  conve- 
nient in  any  material  or  substantial  respect. 
Cunningham  v.  Fitzgerald,  138  N.  Y.  165, 

SO:  244 

18.  An  abutting  owner  cannot  be  deprived 
of  the  street  affording  him  access  to  his  prem- 
ises, unless  there  is  left  for  his  use  and  enjoy- 
ment other  suitable  means  of  access,  or  Just 
compensation  is  paid  him  for  the  deprivation 
of  the  same.  Egerer  v.  New  York  C.  dt  E.  R. 
B.  Co.  130  N.  Y.  108,  14:  881 
Easements  of  abuttins^  owners. 

6ee  also  Damages,  189-203;    Eminent  Do- 
main, III.  e. 

19.  The  owner  of  a  lot  on  a  public  street, 
whether  it  extends  across  to  the  centre  or  only 
to  the  side  of  the  street,  has  incorporeal  pri- 
vate rights  in  the  street  which  are  incident  to 
his  property,  and  which  may  be  so  impaired  aa 
to  entitle  him  to  damages.  Abendroth  v.  Man- 
hattan R.  Co.  122  N.  Y.  1,  11:  634 

20.  The  rights  of  an  abutting  owner  in  the 
street  in  front  of  his  premises  for  access,  in- 
gress, egress,  light,  and  air,  are  peculiar  and  dis- 
tinct frotn  the  easement  in  the  public  generally 
in  the  street,  and  constitute  a  part  of  the  prop- 
erty itself.    Edmison  v.  Lotory  (S.  D.) 

17:  275 
Private  remedies. 

21.  No  special  and  immediate  injury  to  the 
owner  of  the  land  need  be  proved  in  order  to 
give  him  a  remedy  for  an  infringement  of  his 
rights  by  the  construction  of  private  works  on 
that  portion  of  his  property  which  is  occupied 
as  a  public  way.  Bradley  t.  Pharr,  45  La. 
Ann.  426,  19:  047 

22.  A  person  does  not  sustain  a  special  in- 
Jury  not  common  to  the  public,  which  will 
give  him  a  right  of  action  against  a  city  on  ac- 
count of  defects  in  that  part  of  a  street  lead- 
ing to  his  warehouse,  -by  reason  ol  the  fact 
that  his  business  suffers  from  the  bad  condi- 
tion of  the  pavement,  and  his  horses  become 
strained  and  broken  down  and  his  trucka 
racked  and  worn  in  consequence  thereof. 
Megargee  v.  Philadelphia,  163  Pa.  840, 

19:  221 

23.  Special  injury  giving  a  right  of  private 
action  is  caused  to  the  proprietor  of  a  retail 
store  by  an  habitual  obstruction  of  the  neigh- 
boring sidewalk,  whereby  travel  is  diverted  to 
the  other  side  of  the  street.  Flynn  v.  TayUrr 
127  N.  Y.  506,  14:  66e 
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b«  Vies;  What  Allowed  in  Street. 

Vault  under. 

2i.  Consent  to  the  construction  of  a  vault 
under  a  sidewalk  in  front  of  a  business  block 
must  be  conclusively  inferred  from  the  acqui- 
escence, with  actual  knowledjpre  thereof,  of. 
those  having  charge  of  the  street  for  the  pub 
lie,  for  so  long  a  period  as  nine  years.  JSab- 
hage  v.  Povim,  ISO  N.  Y.  281,  14:  890 

Leases. 

25.  A  city  has  no  power  to  lease  portions 
of  the  street  surface  to  hucksters  and  others 
for  market  purposes,  to  the  special  injury  of 
abutting  owners.    Scfiopp  v.  St,  Louis  (Mo.) 

20:  783 

Well  and  pump. 

26.  A  well  in  a  city  street,  abandoned  by  a 
former  owner  of  the  land,  may  be  fitted  up  and 
maintained  for  public  use  by  the  municipal 
authorities,  without  the  consent  of  the  abutting 
owner,     Lostutter  v.  Aurora,  120  Ind.  436, 

12:  259 

27.  A  public  pump  in  a  city  street  is  not  a 
nuisance  to  an  abutting  lot  owner,  when 
maintained  by  the  city  authoritiea.  Id, 
Telepaph  line. 

28.  The  word  "shall"  will  be  construed 
*'  may,"  m  a  sCacute  which  permits  the  con- 
struction of  lines  of  electric  telegraph  upon 
and  along  highways  and  public  roads,  and 
then  proceeds:  "The  mayor  and  aldermen  of 
the  place  through  which  the  lines  are  to  pass 
shall  give  the  company  a  writiaff  specifying 
where  the  posts  may  be  located, '^--ii  the  Act 
also  declares  that  the  posts,  etc.,  shall  not 
incommode  the  public  use  of  the  highways 
or  public  roads.  Suburban  Light  ds  f  .  Co.  v. 
Boston,  158  Mass.  200,  10:  497 
Traction  en§^e* 

29.  The  regular  use  of  a  steam  traction  en- 
gine to  draw  heavy  loads  of  stone  from  a 
qnariy  to  a  railroad,  taking  a  train  of  two 
wagons  at  a  time,  and  making  two  trips  per 
day,  each  requiring  from  one  hour  to  one  hour 
and  a  half  for  one  way,  and  sometimes  stop- 
ping half  an  hour  to  get  up  steam,  and  fre- 
quently making  much  noise  by  blowing  oft 
steam,  —  constitutes  an  indictable  nuisance 
where  travel  is  thereby  seriously  hindered  and 
women  and  children  are  afraid  to  drive  that 
way;  especially  where  the  safety  of  bridges  on 
the  road  is  endangered  by  the  heavy  loads. 
Com.  y.  AOen,  148  Fa.  858,  16:  148 

c.  Obstruction. 

80.  An  unreasonable  obstruction  of  a  street 
Intentionally  or  knowingly  is  sufficient  to  justi- 
fy a  conviction,  without  showing  that  the  ac- 
tion was  malicious.  State  v.  Chicago,  M,  db  St. 
P.  R.  Go.  77  Iowa,  442,  4:  298 

81.  An  obstruction  to  a  highway  will  not 
be  excused  on  the  plea  of  its  being  necessary 
(or  the  carrying  on  of  the  party's  business, 
though  such  obstruction  be  only  occasional. 

Id. 

82.  The  words  "mny  remove  nny  such  fence 
or  other  obstruction,"  in  HI.  Kev.  Stat.  1»«9, 
chap.  121,  §  71,  authorizing  commissioners  of 
highways  to  remove  obstructions,  imposed  up- 
on them  the  imperative  duty  of  removing  ob- 
structions from  the  public  highway;  and  (he 
word  "may"  is  to  be  construed  as  "shall." 

See  Indez  to  Notes  PrecedUng:* 


People,  Brokaw,  v.  Bloomingion  Ttop.  Highwat^ 
Cotnrs.  180  111.  482»  6:  161 

Scales* 

83.  Permission  may  be  granted  by  an  in- 
corporated town,  under  Iowa  Code,  §  456,  to 
a  private  person  to  place  weighing  scales  in  a 
street  in  front  of  his  lots,  where  they  will  serve 
the  public  convenience  and  do  not  constitute 
an  obstruction  to  travel.  Spencer  y.  Andrew 
82  Iowa,  14,  18:  11& 

84.  A  town  is  estopped  from  revoking  per- 
mission to  a  person  to  place  scales  in  a  street  in 
front  of  his  lot,  until  the  interests  of  the  public 
require  a  revocation,  where,  on  the  faith  of  the 
permission,  he  has  purchased  scales  and  in- 
curred other  expenses, — such  as  enlarging  a 
building  with  which  they  were  to  be  connected,. 
— ^f or  the  purpose  of  preparing  them  for  use. 

Id. 

85.  The  use  by  a  firm  of  a  privilege  granted 
to  one  member  to  place  scales  in  a  street,  where 
it  was  granted  with  the  knowledge  and  expecta- 
tion that  it  was  to  be  used  by  the  firm,  is  na 

§  round  for  revoking  the  privilege.  Id.. 

'rees* 

86.  The  right  to  notice  in  case  of  encroach- 
ments upon  a  street  does  not  apply  to  obstruc- 
tions,— such  as  trees  growing  within  the  limits 
of  a  sidewalk.     Chase  y.  Oshkosh,  81  Wis.  81 », 

15:  668 
By  building  materiaL 

87.  The  right  of  an  abutting  owner  to  place 
building  materials  in  the  street  belongs  to  him 
simply  as  an  abutter,  and  not  as  an  owner  of 
the  fee  of  any  part  of  the  street,  and  is  found- 
ed on  and  limited  by  reasonable  necessity,  to 
be  determined  by  the  facts  of  the  case,  in  the 
absence  of  any  regulations  on  the  subject,  and 
may  extend  to  more  than  one  half  the  width 
of  the  street.  Baymond  y.  Kisd>erg,  84  Wis. 
802,  19:  64a 
Of  sidewalk. 

88.  The  necessity  required  to  justify  the  use  of 
a  sidewalk  by  placing  skids  thereover  in  front 
of  a  store,  for  the  purpose  of  .unloading  heavy 
barrels  from  a  wagon,  need  only  be  reasonable. 
Jochem  v.  BMnson,  72  Wis.  199,  1:  178 
89.  It  is  aiAmreasonable  use  or  occupation 
of  a  sidewalk  where  thousands  of  "pedestriana 
pass  daily,  to  have  trucks  standing  across  it 
for  several  hours  each  day,  to  be  loaded  or  un- 
loaded at  a  manufacturing  establishment. 
Flynn  v.  Taylw,  127  K  Y.  596,        14:  666 

di  Use  and  Obstruction  ^  BaUroads. 

As  to  Crossings,  see  Railboads,  18-25. 

40.  If  a  railroad  company  condenms  for  its 
purposes  and  takes  possession  of  land  adjoin- 
ing a  highway,  it  may  do  anvthingin  the  high- 
way which  any  occupier  of  such  land  could 
lawfully  do,  or  anything  not  depending  on  the 
ownership  of  the  fee,  which  the  owner  of  such 
land  might  himself  do.  Mtch  v.  ^^ew  Fork.  P. 
dkB.  B.  Go.  59  Conn.  414,  10:  188 

41.  The  necessity  or  convenience  of  ob- 
structing a  highway  by  a  railroad  company  in 
making  up  trains  and  switching  cars  is  not  a 
matter  to  be  considered  in  determining  the  ques- 
tion of  guilt  or  innocence,  on  an  indictment  for 
obstruct  in  c:  the  street.  State  v.  Chicago,  M.  cfe 
St.  P.  B.  Co.  77  Iowa,  442,  4:  298 
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43.  Temporary  use  by  a  railroad  company 
of  a  street  adjoining  its  right  of  way,  in  and 
about  the  building  of  an  approach  to  a  bridge, 
does  not  constitute  a  trespass  which  will  give  a 
right  of  action  in  favor  of  the  reversioner  of 
the  fee.  Fitch  v.  New  York,  P,  d-B.  R.  Go. 
m  Conn.  414,  10:  188 

43.  A  railway  company  occupying  a  street 
under  license  and  authority  from  the  citj' 
government  is  not  a  trespasser  as  to  an  abut- 
tmg  owner.  Iron  Mountain  B.  Co,  v.  Bing- 
Mj/i,  87  Tcnn.  532,  4:  6S8 
But  see  cases  next  following. 

44.  An  Act  of  the  Legislature  or  an  ordi- 
nance of  a  city  authorizing  a  railway  compuuy 
to  construct  its  road  in  a  public  street  gives  it 
the  right  to  do  so  only  as  against  the  public, 
but  not  as  against  owners  of  the  abutting 
premises  having  private  propertv-ri^hts  in  the 
street.  And  where  a  member  of  a  city  council 
votes  for  such  an  ordinance,  his  assent  is  refer- 
able only  to  the  public  easement,  and  not  to 
Lis  own  private  nghts  of  property  in  the  street. 
Lamm  v.  Chicagd,  St.  P.  M.dbO.B.  Co,  (Minn.) 
45  Minn.  71,  10:  S68 

45.  The  construction  and  operation  of  a 
fiteam  railway  in  a  city  street  cannot  be  allowed 
unless  with  the  consent  of  the  abutting  lot- 
owners  or  by  right  of  eminent  domain,  whether 
such  owners  possess  the  fee  to  the  street  or  only 
an  easement  therein.  TheobM  v.  LoumiUe. 
N.  0,  db  T,  B,  Co.  66  Miss.  379,  4;  785 

46.  Appropriating  a  public  street  to  use  for 
an  ordinary  commercial  railroad  is  not  a 
proper  street  use.  AdatM  v.  Chicago,  B.  &  N. 
B.  Go.  89  Minn.  286,  1:  493 

47.  Under  W.  Va.  Code  1887,chap.  54,  §  50, 
a  railroad  company,  with  the  assent  of  the  mu- 
nicipal authorities,  may  construct  and  operate 
its  railroad  along  a  public  street  of  a  city,  in  a 
cut  or  excavation  below  the  common  level  of 
the.  remaining  portion  of  the  street,  in  such 
manner  as  will  appropriate  a  portion  of  the 
street  to  the  exclusive  use  of  the  railroad  com- 
pany, provided  such  excavation  does  tiot  occu- 
py the  entire  street  or  such  considerable  por^ 
tion  thereof  as  would  substantially  prevent  the 
use  of  the  street  by  the  general  pibiic,  and  pro- 
vided, further,  that  it  aoes  not  unnecessarily 
impair  the  usefulness  of  the  street  as  a  high- 
way for  the  general  public.  Arbenz  v.  Wheel- 
ing &  U.  B.  Co.  88  W.  Va.  1,  6:  871 

48.  A  railroad  company  may,  under  the  pro- 
visions ot  the  Kansas  statute  ana  under  the  au- 
thority of  a  city  ordinance,  construct  and 
operate  its  railroad  in  a  public  street  in  a  legal 
and  proper  manner,  making  such  alterations  in 
the  surface  of  the  street  as  are  necessary  to  the 
construction  and  operation  of  its  road,  and 
which  do  not  necessarily  impair  the  usefulness 
of  the  street,  without  being  liable  to  abutting 
lot  owners  or  others  for  damages;  but  such  a 
company  cannot,  any  more  than  an  individual, 
wrongfully  and  unnecessarily  block  up  or  ob- 
struct a  street,  without  being  liable  therefor. 
Ottawa,  0.  C.  &  C,  Q,  B.  Co.  v.  Larsen,  40 
Kan.  801,  2:    69 

49.  Power  given  to  a  railroad  company  by 
the  I<egislature  to  construct  and  operatiB  its 
road  in  the  streets  of  a  town  or  city  is  altogether 
indeoendent  of  the  municipality.  Milliale  v. 
Erergreen  B.  Co,  131  Pa.  1,  7:  869 

50.  A  decree  condemning  land  of  a  railroad 
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company  for  a  highway,  and  providing  that  the 
company  shall  have  the  right  '*  to  keep  and 
maintain  its  present  tracks  and  switches  upon 
said  lands,  and  shall  have  the  right  to  construct 
such  other  tracks,  •  .  .  as  It  may  deem 
necessary  for  the  transaction  of  its  business," 
does  not  give  the  railroad  company  any  exclu- 
sive use  of  such  street,  or  prevent  the  proper 
authorities  from  granting  permission  to  another 
railroad  to  lay  tracks  on  or  across  said  street. 
Kamas  City,  SL  J.  df  0,  B.  B.  Co.  y.  JSt. 
Joseph  T.  B.  Co.  97  Mo.  457,  8:  240 

51.  A  conveyance  to  a  railroad  company,  by 
the  owner  of  the  fee,  of  the  right  of  way  along  a 
public  highway,  gives  the  company  no  right 
to  use  such  highway  for  railroad  purposes 
without  authority  from  the  State,  and  it  is 
immaterial  that  the  company  subsequently  ac- 
quire the  fee  to  the  highway  and  the  land 
abutting  thereon.  Western  B.  of  Ala.  v.  Ala- 
bama a  T.  B,  Go.  (Ala.)  17z  474 

52.  Where  a  corporation  owning  land  adjoin- 
ing to  a  dty  lays  out  and  plats  its  land  as  an 
addition  to  the  cit^,  and  dedicates  ^e  streets 
for  public  use,  with  the  condition  that  it  re- 
serves to  itself,  its  successors,  or  assigns,  the 
right  to  use  and  occupy  the  streets  for  the  pur- 

Sose  of  operating  a  railroad,  such  reservation 
oes  not  relieve  the  corporation  from  construct- 
^g*  operating,  and  mamtaining  its  Une  of  rail- 
road in  a  legal  and  proper  manner.  Ottafca^ 
0.  C.  dO.  (jf.R  Co.  y.  Larsen,  40  Kan.  8<H, 

8:  69 

58.  Authority  to  construct  a  railroad  or  any 
part  thereof  in  a  tunnel  in  a  dty  street,  on 
the  terms  and  conditions  and  in  the  mode  fixed 
by  ordinance,  includes  authority  to  construct 
portions  of  it  in  an  open  cut,  where  the  ordi- 
nance 80  directs;  and  even  without  spedal  au- 
thority, the  right  to  construct  a  tunnel  would 
include  the  right  to  make  properly  graded  ap- 
proaches. O^Brien  y.  Baitimors  Belt  B.  O^. 
74Md.  868,  18:  186 

Embankments. 
See  also  Eminent  Domain,  118, 116, 117, 119. 

54.  A  railroad  embankment  in  a  street 
which  appropriates  that  part  of  it  to  the  prac- 
tically exclusive  use  of  a  railroad  is  not  a  mere 
change  of  grade  which  can  be  made  without 
compensation  to  an  abutting  owner, — at  least 
where  the  grant  of  authority  to  occupy  the 
street  did  not  purport  to  be  an  exercise  of  that 
power.  Beining  y.  New  York,  L.dW.Bi.  Co. 
128  N.  Y.  157,  14:  188 

55.  A  railroad  company  which  has  made  an 
excavation  in  a  highway  for  its  track,  throw> 
ing  up  an  embankment  on  which  travelers  may 
pass,  and  has  failed  in  its  duty  to  so  restore  the 
highway  as  not  unnecessarily  to  impair  its  use, 
is  liable  for  injury  sustained  by  a  traveler  rid- 
ing on  such  embankment,  where  his  horse  is 
frightened  by  the  running  of  a  hand  car  on  the 
track,  although,  if  the  company  had  been  free 
from  fault  respecting  the  highway,  there  might 
have  been  no  right  of  action  on  account  of  the 
hnnd  car.  Eoansville  d  T.  B.  B.  Co.  y.  Criet 
116  Ind.  446,  8:  460 
Street  railways. 

56.  A  private  corporation,  in  the  absence  of 
either  legislative  or  municipal  permission,  has 
no  right  to  impose  a  permanent  structure  on 
a  highway,  and  thereby  sequester  to  its  ex- 
clusive use  and  for  its  exclusiys  profit  any 
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i>ortion  thereof.      Stanford  v.  Stanfo?^  Horse 
R.  Co.  56  Conn.  381,  1:  875 

57.  The  grant  of  the  right  to  lay  a  street  rail- 
way in  a  street  where  the  driveway  is  so  nar- 
row that  but  8  feet  7i  inches  will  be  left  on 
each  side  of  a  street  car  for  the  passage  of 
teams  is  not  beyond  the  power  of  a  city  coun- 
cil.   People,  Kunee,  v.  Ix.  Wayne  d  E.  JR.  Go. 

i)2  Mich.  522.  16:  758 

e.  Rights  as  to  Trees  or  Materials  in  Street. 

58.  A  tree  planted  by  a  private  person  on  a 
sidewalk  in  front  of  his  premises  is  under  his 
control,  in  the  absence  of  statutory  or  munici- 
pal regulations  to  the  contrarv.  Welter  v. 
MeCormiek^S,  J.  Sup.) 52  N.  J/L.  (23  Vrooin) 
470.  8:  798 

59.  Trees  situated  within  the  limits  of  a  side- 
walk may  be  cut  down  as  a  nuisance  by  the 
city  authorities,  without  notice  to  the  abutting 
owner  of  the  fee  of  that  portion  of  the  street. 
Ohase\.  Oshkosh,  81  Wis.  313,  15:  563 
See  also  infra,  127,  128. 

60.  A  strip  of  grass  left  to  grow  in  a  rural 
or  country  road, on  the  side  of  the  beaten  track, 
belongs  to  the  owner  of  the  fee,  and  he  has  the 
riifht  to  harvest  it.  People  v,  Fotm,  80  Mich. 
559,  8:  478 

61.  A  person  has  no  right,  from  mere 
t*aprlce  or  express  malice,  to  drive  upon  and 
destroy  a  strip  of  grass  growing  between  the 
two  ditches  on  the  sides  of  a  highway,  in  the 
space  usually  known  as  the  wrought  or  trav- 
eled part  of  the  road,  but  of  a  portion  of 
which  another  person  owns  the  fee.  Id. 
Stone. 

62.  A  city  contracting  for  and  authorizing  tlie 
quarrying  and  disposal  of  stone  from  a  ledge 
in  a  street  and  below  the  grade  thereof,  for  un- 
authorized purposes,  becomes  liable  to  the 
owner  of  the  soil  for  the  value  of  the  stone  as 
it  lay  in  the  ledge.  ViUsH  v.  Minneapolis 
40  Minn.  3U4,  3:  831 

63.  When  it  becomes  reasonably  necessary, 
for  purposes  connected  with  the  use  or  lai- 
provement  of  a  street,  or  for  the  enjoyment 
of  the  public  casement  therein,  to  have  earth 
or  rock  excavated  and  removed  therefrom, 
and  where  it  is  impracticable  to  commit  to  the 
owners  of  the  soil  the  work  of  excavation  and 
removal,  the  public  authorities  may  do  this, 
unembarraased  by  claims  of  private  owner- 
ship, and  ma^  dispose  of  the  mater iaJs  which 
they  are  required  to  remove,  without  accoud- 
tability  to  the  owners  of  the  soil.  This  is  prop 
erly  incident  to  the  public  easement.  Id. 

64.  Where  a  city  for  the  sole  purpose  of  si- 
euring  the  construction  of  a  sewer  in  a  street, 
entered  into  a  contract  with  a  person  to  the  ef- 
fect that  he  should  take  out  the  stone  the  whole 
width  of  the  street  and  several  feet  in  depth 
below  the  grade,  construct  the  sewer,  and  refill 
the  street  to  the  original  grade,  and  as  com- 
pensation for  the  construction  of  the  sewer 
the  contractor  was  to  have  thestono  so  removed, 
--as  to  so  much  of  the  stone  as  it  was  reason- 
ably necessary  to  remove  for  the  construction 
of  the  sewer,  the  owner  of  the  soil  had  no 
cause  of  action,  but  the  city  had  no  right  to 
thus  appropriate  to  the  payment  of  the  con- 
tractor the  stone  which  it  was  not  necessary  to 
remove  for  the  construction  of  the  Sewer.    Id. 
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III.  Impuovements;  Repairs. 

65.  One  who  has  signed  an  agreement  pro- 
vided for  in  an  Act  authorizing  street  improve- 
ments, that  in  consideration  of  the  right  to  pay 
his  assessment  in  installments  he  wiU  not  ques- 
tion its  validit3r,  cannot  attack  the  provision  of 
the  Act  prohibiting  the  questioning  of  the  as- 
sessment by  one  m  sucn  position.  Quill  v. 
Indianapolis,  124  Ind.  292,  7:  681 

66.  Municipal  corporations  in  Michigan,  in 
which  State  they  are  held  not  to  be  liable  for 
damages  occasioned  by  grading  or  otherwise 
improving  streets,  have  no  power  to  erect  a 
bridge  in  a  street  over  a  railroad,  under  the 
general  authority  to  grade,  make,  repair,  and 
improve  streets,  and  are  liable  for  damages  to 
propertv  fronting  on  the  street,  occasioned  by 
such  a  bridge;  and  damages  which  would  be 
caused  by  such  a  bridge  must  be  provided  for 
under  the  power  of  eminent  domain.  Schnei- 
der V.  Detroit,  72  Mich.  240,  2:  64 

67.  Under  a  city  charter  which  gives  the 
common  council  full  power  to  improve  all 
parts  of  street^  in  a  city,  and  to  determine  and 
provide  for  everything  necessary  or  convenient 
to  the  exercise  of  the  authority  therein  granted, 
the  common  council  has  authority  to  let  a  con- 
tract for  doing  the  work,  and  to  pay  the  price 
therefor  out  of  the  general  funds  of  the  city, 
although  the  charter  provides  for  making  sucli 
improvements  in  a  particular  mode,  and  assess- 
ing the  cost  thereof  upon  the  lots  and  parts  of 
lots  abutting  on  the  street  improved.  Port- 
land  LumheHng  dh  Mfg.  Co.  v.  East  Portland 
18  Or.  21.  6:890 
Chanjpre  otgrtkde. 

68.  The  grade  of  an  existing  street  cannot 
be  cut  down  to  the  detriment  of  an  abutting 
owner,  whether  he  owns  the  fee  or  not,  by  n 
private  individual,  although  he  laid  out  the 
track  on  which  the  street  is  situated  and  still 
owns  a  large  part  of  it,  and  the  sti*eet  has  not 
i)e*n  accepted  by  the  public.  Cunningham  v. 
mz^et^ald,  138  N.  Y.  165,  80:  244 

69.  A  mere  error  of  judgment  in  respect  to 
the  plan  of  grading  a  highway  will  not  make 
the  town  liable  for  damages.  Cfiampion  v. 
Crandon,  84  Wis.  405.  19:  850 

70.  The  diversion  of  surface  water  from  its 
usual  course  of  flow  in  a  highway,  by  a  change 
of  grade,  does  not  give  a  right  of  action  to  a 
person  whose  premises  are  thereby  damaged. 

Id. 

71.  Under  Iowa  Code,  §465,  providing  that 
no  street  of  a  city  shall  oe  graded  unless  it  is 
ordered  to  be  done  by  the  amrmative  vote  of 
two  thirds  of  the  city  council  or  trustees,  a  city 
is  liable  for  the  damages  to  private  property 
occasioned  by  grading  a  street  without  the  au- 
thority of  an  ordinance  so  passed.  Protestant 
/episcopal  Ch.  v.  Anamosa,  76  Iowa,  588, 

2:  606 

72.  Where,  under  a  contract  between  a  city 
and  a  railway  company,  the  latter  is  required 
to  grade  and  pave  a  certain  street  and  to  put 
down  curbing  and  sidewalks,  and  a  grade  is 
furnished  bv,  and  the  work  done  under  the  su- 
pervision of,  the  city  engineer  in  strict  accord- 
ance with  the  contract,  the  compaiiy  is  not  li- 
able to  an  abutting  owner,  in  the  absence  of  any 
showing  that  the  work  was  done  in  a  negligent 
manner,  for  damages  caused  by  the  grading 
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Iron  Mountain  i?.  Co,  y.  BingTiam,  87  TenD. 
522,  4:  622 

73.  In  an  action  by  an  abutting  owner 
affainst  a  railway  company  for  damages 
claimed  to  ha^e  resulted  fiom  the  grading  of 
a  street,  in  which  it  is  not  alleged  or  proved 
that  the  grading  was  done  illegally  or  without 
municipal  authority,  and  it  is  shown  that  the 
grading  was  done  under  a  contract  signed  by 
all  the  members  composing  the  legislative 
council,  it  will  not  be  assumed  that  the  grade 
furnished  the  company  by  the  city  engineer 
had  not  been  officially  adopted  by  the  muni- 
cipal councils  Id. 
74.  A  gas  company  laying  pipes  in  city  streets 
under  a  grant  from  the  city,  in  conformity 
with  its  established  grade,  does  so  subject  to 
the  right  of  the  city  to  change  the  grade  of  the 
'street  whenever  the  necessities  of  the  public 
require  it;  and  in  the  absence  of  wantonness 
or  negligence  on  the  part  of  the  city,  the  com- 
pany cannot  maintain  an  action  for  damages 
occasioned  by  the  necessity  of  taking  up  and 
relaying  its  pipes  in  order  to  accommodate 
them  to  a  new  grade.  Columbtu  QasligJU  db 
G.  Co.  V.  Columbia,  50  Ohio  St. — ,  19:  510 
PaTement. 

75.  An  ordinance  for  the  paving  of  certain 
streets  is  not  insufficient  because  it  does  not 
state  the  width  of  the  streets  to  be  paved. 
Adams  County  v.  Quincy,  180  111.  566, 

6:  156 

76.  The  same  ordinance  may  legally  provide 
for  tlie  paving  of  several  streets,  although  one 
is  wider  tban  the  others.  Id. 

77.  A  company  operating  a  street  railroad 
under  a  charter  which  requires  it  to  keep  cer- 
tain portions  of  the  street  through  which  its 
tracks  run  in  good  repair  cannot,  without  its 
consent,  be  required  to  repave  any  portions  of 
such  streets.  Western  Fav,  db&  Co,  v.  Citizens 
Street  It,  Co.  128  Ind.  525,  540,  10:  770 

78.  The  fact  that  the  original  pavement  of  a 
street  was  paid  for  by  the  public,  and  not  by 
the  abutting  owners,  will  not  render  the  latter 
liable  for  the  cost  of  repaving,  under  the  rule 
which  allows  them  to  be  assessed  for  the  origi- 
nal improvement  only.  Harruimrg  v.  Segel- 
haum,  151  Pa.  172,  20:  884 

79.  The  macadamizing  of  a  street  which  is 
kept  thus  improved  as  a  substantial  artificial 
highway  for  many  years  is  a  "paving'' with  in 
the  meaning  of  the  Pennsylvania  law  which 
allows  abutting  owners  to  be  assessed  for  the 
benefits  of  the  original  paving  only,  and  not 
for  a  repaving.  Jd. 
Sweeping  street* 

80.  A  city  in  the  exercise  of  its  police  power 
may  order  streets  to  be  swept,  on  the  ground 
of  the  general  interest  of  the  public  in  keeping 
them  free  from  filth.  Beinken  v.  Fuelirii 
180  Ind.  882,  15:  624 
Cleaninfif  walk* 

81.  Power  given  to  a  village  to  enact  or- 
dinances for  keeping  sidewalks  free  from  snow, 
and  to  require  property-owners  to  clean  the 
streets  in  front  of  their  premises,  and,  general- 
ly, to  pass  such  ordinances  as  are  necessary  for 
carrying  into  effect  the  purposes  of  the  corpo- 
ration and*  the  powers  conferred  by  the  char- 
ter,— will  authorize  the  passage  of  an  ordinance 
proiiibiting  lotowners,  under  penalty,  to  per- 
mit snow  to  collect  and  remain  on  the  walks  in 
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front  of  their  premises  so  as  to  impede  public 
travel  later  than  10  o'clock  on  the  day  after  the* 
snow  has  fallen,  or  for  more  than  two  hours 
after  being  notified  to  remove  it.  Carriage 
V.  Frederick,  122  N.  Y.  268,  10:  17a 

Biiildiiif^  sidewalk* 

82.  Their  mere  opinion  that  the  public  con- 
venience requires  it  is  sufficient,  under  Ind. 
Bev.  Stat.  1891,  §  8859,  to  sustain  the  action  of 
the  trustees  of  an  incorporated  town  in  deter- 
mining the  grade,  material,  and  width  of  side- 
walks.   Marion  v.  SkUlman,  127  Ind.  180, 

11:  65 

83.  A  change  in  the  width  of  sidewalks 
may  be  made  oy  the  trustees  of  on  incorpor- 
ated town,  after  they  have  once  establislied 
it.  •     Jd. 

84.  The  prior  passage  of  an  ordinance  pre- 
scribing tl)e  kind  of  sidewalk  to  be  built,  its 
dimensions  and  materials,  and  the  time  there- 
for,  is  necessary  in  order  to  make  one  liable 
for  failure  to  build  it,  under  a  charter  giving 
the  common  council  power  to  prescribe  by 
ordinance  the  grade,  width,  and  character  of 
sidewalks,  their  materials,  and  the  time  for 
construction,  and  providing  for  the  punishment 
of  those  who  fail  to  comply  with  the  resolution 
or  ordinance.  Fort  Hur'on  v.  Jenkinson,  77 
Mich.  414.  6:  64r 

85.  A  statute  which  makes  criminally  liable 
any  person  owning,  occupying,  or  having  any 
interest  in,  real  estate  in  a  city,  for  failure  to- 
construct,  keep,  and  maintain  good  sidewalks, 
is  unconstitutional,  as  it  applies  even  to  tenanta 
who  n^ay  be  unable  to  perform  the  acts  re- 
auired.  Id, 
Assessment  for  sidewalks* 

86.  An  abutting-ptoperty  owner  assessed  for 
a  sidewalk  improvement,  who  tiles  an  amaavii 
denying  the  assessment,  pursuant  to  statute 
making  such  affidavit  returnable  to  the  su- 
perior cfmrt  where  the  issues  are  to  be  tried  and 
determined,  as  in  cases  of  irregularity,  may 
show  fraud  or  mistake,  error  or  excess,  in  the 
amount  of  the  execution,  want  of  statutory  au- 
thority to  suopo*^  the  assessment,  or  failure  to 
comply  with  the  statute  and  ordinances  in^ 
pursuance  thereof.  Speer  v.  At/iens,  85  Ga. 
49,  9:  40ft 

87.  Assessments  of  abutting  property  for  side- 
walk improvements,  not  bemg  an  exercise  of 
the  right  of  eminent  domain,  do  not  fall  with- 
in the  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for 
public  purposes  without  the  previous  paymeut 
of  just  and  adequate  compensation.  Id. 

88.  Benefit  to  the  owner  of  lands  assessed  for 
sidewalk  improvements,  as  well  as  the  neces- 
sity or  reasonableness  of  the  improvement,  is 
conclusively  determined  by  the  Act  authoriz- 
ing the  assessment,  and  will  not  be  inquired 
into  by  the  courts  unless  in  extraordinai^y  cases 
presenting  a  manifest  abuse  of  legislative  au- 
thority. Id. 

IV.  Defects;  Ltabilitt   for  Injurixb   ro 

Tbavelers. 

a.  Liability  of  Municipality, 

1.  In  OeneraL 

89.  No  action  can  be  maintained  aj^ainst  a 
municij)alivy  to  recover  damages  sustamed  by 
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individuAla  on  account  of  defects  in  its  streets, 
in  the  absence  of  express  statutory  provisions 
imposing  liabQity  on  it  for  such  defects.  Bates 
T.  Rutland,  62  Vt.  178,  9:  868 

90.  At  common  law  a  county  is  not  liable 
for  an  injury  resulting  from  a  defect  in  a 
bridge  or  highway.  Templeton  v.  Linn  Coun- 
ty, ^'4  Or,  Sid,  16:  780 
91  .A  town  is  liable  for  injuries  resulting  from 
defects  in  those  portions  ot  its  streets  which  are 
within  the  location  of  railroads  which  cross 
tliem,  of  which  it  has  or  may  have  reasonable 
notice  if  it  can  remedy  them  by  reasonable 
care  and  diligence  without  interfering  with 
the  construction  or  operation  of  the  railroad. 
Hopes  y.  Gardner,  147  Mass.  505,        1:  864 

92.  The  duty  of  townships,  villages,  etc. , 
to  keep  highways  in  good  repair,  so  that  they 
shall  he  safe  and  convenient  for  public  ti^vel, 
is  made  imperative  by  How.  (Mich.)  Stat. 
§  1445.    MoUoy  v.  Walker  Twp.  77  Mich.  448, 

6:  696 

98.  The  repeal  of  the  Michigan  statute  of  1879, 
pvmg  a  right  of  action  against  a  townsnip  lor 
injuries  from  defective  highways,  bridges,  etc., 
which  was  enacted  in  1887,  and  which  con- 
tained no  saviDj^  clause  af  to  pending  suits, 
contains  a  section  which  is  substantially  a  re- 
enactment  of  §2  of  the  former  Act,  givins  the 
right  of  action;  and  therefore  suits  pending, 
but  which  had  not  progressed  to  judgment  at 
the  time  of  such  repeal,  were  not  affected 
thereby.  Moore  y.  Kenockee  Twp,  75  Mich. 
S32,  4:  666 

94.  The  trustees  and  street  commissioner  of 
a  yillaffe  are  public  officers,  and  not  ajp;ent8  ot 
the  yilTage  so  as  to  render  it  liable  for  their 
sets  of  negligence  while  engaged  in  preparing 
material  for  the  repair  of  streets,  where  the 
Tillage  charter  constitutes  it  a  highway  district 
of  the  town  in  which  it  is  located,  and  provides 
that  highway  taxes  shall  be  paid  to  the  treas- 
urer, to  be  expended  by  the  village  trustees  in 
maintaining  the  streets,  which  shall  be  under 
the  superintendeoce  of  a  commissioner  to  be 
appointed  and  controlled  by  the  trustee^) 
Bates  y.  Rutland,  62  Yt.  178,  9:  868 

95.  A  municipal  corporation  is  not  an  in- 
surer against  all  defects  in  its  highways,  but  it 
ifl  answerable  for  negligence  in  the  perform- 
ance of  its  duties  in  the  construction  and  care 
of  them.    Bums  v.  Bradford,  137  Pa.  361, 

11:  726 

96.  The  co-operation  of  the  act  of  a  traveler 
who  is  not  guilty  of  negligence  or  any  wrong- 
ful act,  with  a  defect  in  a  highway,  in  causing 
an  injury  to  another  traveler,  will  not  relieve 
the  town  from  liability.  Hayes  v.  Hyde 
Park,  158  Mass.  514,  18:  849 

97.  A  municipal  corporation  cannot  abro- 
gate or  dispense  with  the  duties  and  liabilities 
imposed  upon  it  by  its  charter  for  the  safety 
of  the  public  in  respect  to  the  care  of  streets, 
by  means  of  an  ordinance.  McCoull  v.  Idan- 
chesUr,  85  Va.  579,  2:  691 

98.  The  negligence  of  city  employes  in  leav- 
ing uncovered  an  excavation  in  a  street,  made 
by  them  under  direction  of  the  superintendent 
of  the  city  waterworks,  for  the  purpose  of 
connecting  a  private  house  with  the  street 
main,  makes  the  city  liable,  although  the  work 
was  done  at  the  request  of  a  private  contractor 
•who  had  agreed  with  the  owner  of  the  house 
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to  do  the  work.     Wilson  v.   Troy,  135  N.  Y. 
96,  18:  449 

Nefflieence  of  g^ateman* 

9^  A  city  is  not  liable  for  injuries  resulting 
to  a  traveler  iipon  its  Highway  while  attempt- 
ing to  cross  a  drawbridge,  from  the  momentary 
negligence  of  the  gateman,  where  it  has  sup> 
plied  a  sufficient  draw  and  suitable  gates  und 
has  employed  competent  persons  to  manage 
them.    Batterfield  y.  Boston,  148  Ma&s.  544, 

2:  447 
Lack  of  fbnds* 

100.  A  city  cannot  be  excused  for  failure  to 
repair  a  dangerous  place  in  a  street,  although 
it  was  little  used  by  the  public,  by  the  fact  that 
it  had  expended  all  its  available  funds  on 
streets  in  more  populous  parts  of  the  city. 

Whitfield  V.  Meridian,  66  Miss.  570,    4:  8^4 

101.  It  is  no  defense  to  an  action  for  person- 
al injuries  caused  by  a  defective  sidewalk,  that 
the  moneys  collected  for  street  purposes  had 
all  been  expended  in  other  necessary  repairs, 
where  the  viUaice  was  authorized  to  charge 
such  repairs  upon  the  adjacent  property. 
Shelby  v.  Olagett,  46  Ohio  St.  549,  6:  606 
Passage  on  private  land. 

102.  The  liabili  ty  of  a  to w^n  for  insufficiency 
or  want  of  repairs  of  *'  any  bridge,  sluiceway, 
or  road"  therein,  under  Wis.  Rev.  Stat  §  1339, 
does  not  extend  to  a  mere  temporary  passage- 
way over  private  property,  made  necessary  by 
a  snowdrift  in  the  highway,  although  the  over- 
seer has  done  some  work  upon  it  with  the 
knowledge  and  approval  of  the  supervisors;  as 
he  had  no  authority,  under  the  Ntatntes,  tc 
ooen  a  way  over  private  pioperty.  Boffie  v 
Waupun,  75  Wis.  1,  6:  69 

2.   WTio  Entitled  to  Protection, 

108.  Only  those  using  a  sidewalk  or  highway 
for  the  purpose  of  traveling  thereon  when  in- 
jured by  defects  therein  are  entitled  to  recover 
against  a  city  under  the  Wisconsin  statutes. 
Jieefl  V.  Madison,  83  Wis.  171,  17:  788 

104.  A  child  has  the  same  rights  as  an  adult 
traveler  on  a  highway  or  sidewalk,  but  is  not 
held  to  as  high  a  degree  of  care  and  responsi- 
bility. Id, 

105.  The  rolling  a  hoop  on  a  sidewalk  while 
going  to  meet  playmates  does  not  prevent  a 
child  from  being  a  traveler  entitled  to  recover 
for  injuries  from  defects  in  the  walk,  where 
the  playing  with  the  hoop  did  not  divert  the 
child  from  going  straight  on  towards  her  des- 
tination. Td. 

106.  The  rights  of  a  traveler  are  not  lost  by 
one  who  stops  his  wagon  in  a  reasonable  man- 
ner in  the  highway,  for  the  purpose  of  un- 
loading goods.  Smeihurst  v.  Independent 
Cong,  Church,  148  Mass.  261»  2:  696 

8.  Obstructions  and  Nuisances, 

107.  In  a  case  where  no  obstnictlon  in  a  city 
street  would  have  existed  but  for  the  wrong- 
ful conduct  of  the  city  in  permitting  it,  the 
city  must  be  held  responsible  for  the  damage 
caused  by  reason  of  the  obstruction,  even 
though  it  might  not  have  happened  if  the  li- 
censee had  been  careful  in  the  manner  in  which 
he  exercised  the  right  granted  him  by  the  li- 
cense.   As  againat  an  mnocent  passer-by  the 
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€ity  must  take  tlie  risk  of  such  care.     CoJie^i 
V.  New  York,  113  N.  Y.  532,  4:  406 

108.  When  a  city,  without  the  pretense  of 
authority  and  in  direct  violation  of  a  statute, 
assumes  to  grant  to  a  private  individual  tht 
right  to  obstruct  the  public  highway  while  io 
the  transaction  of  his  private  buslneas,  and,  for 
such  privilege,  takes  compensation,  it  must  be 
regarded  as  itself  maintaining  a  nuisance  so 
long  as  the  obstruction  is  continued  by  reason 
of  and  under  such  license;  and  it  must  be  lia- 
ble for  all  damages  which  may  naturally  result 
to  a  third  party  who  is  injured  in  his  person 
or  his  property  by  reason  or  in  consequence  of 
the  placing  of  such  obstruction  in  the  high- 
way. 7rf 

1 09.  The  common  co^  mcil  of  the  city  of  New 
York  has  no  right  to  permit  the  storing  of  a 
wagon  in  a  street  by  a  private  party  ;  and  a 
wagon  90  stored,  imder  a  permit  from  the 
city,  is  a  nuisance  ^or  which  both  the  city  and 
the  licensees  are  responsible.  Id, 

110.  A  city  ordinance  permitting  a  person  en- 
gaged In  building,  etc.;  to  deposit  materials 
upon  the  street  for  one  half  of  its  width  is  no 
defense  to  an  action  against  the  city  for  negli- 
gence in  permittlDg  obstructions  to  remain  in 
the  street  without  any  light  at  night  or  other 
signal  to  give  warning  of  them,  in  consequence 
of  which  a  traveler  sustained  injuries.  Mc- 
Coull  V.  Manchester,  85  Va.  579,  8:  691 
Objects  fri^hteniiif^  horse. 

111.  The  fnghtof  a  horse  from  a  sound  pro- 
duced by  the  scraping  of  a  wheel  against  the 
side  of  a  stone  in  %  road  will  not  create  a  lia- 
bility against  a  city  for  injuries  caused  by  the 
fright,  on  the  ground  that  the  stone  was  a  de- 
fect in  the  way.  Boioes  v.  Boston^  155  Mass. 
344,  16:  866 
But  see  next  case. 

112.  The  liability  of  a  town  or  other  munici- 
pality for  permitting  objects  naturally  calcu- 
lated to  frighten  teams  to  remain  within  the 
limits  of  a  highway  arises  out  of  the  fact  that 
they  are  permitted  to  be  there  for  an  unlawful 
purpose.     Cairncross  v.  Pevoaukee^  78  Wis.  66, 

10:  473 
Rope  ordered  by  court. 

118.  A  city  is  not  liable  for  damages  sustained 
by  a  traveler  in  consequence  of  a  rope  stretched 
across  a  street,  under  authority  of  a  judge,  to 
prevent  travel  in  front  of  the  court  house  while 
he  was  holding  court,  where  the  city  had  no 
agency  in  the  matter,  and  had  entered  its  pro- 
test against  the  obstruction  without  effect;  as 
the  city  was  powerless  to  move  the  rope,  and 
bound  by  the  orders  of  the  court  until  reversed 
by  some  competent  tribunal.  BelHn  v.  Ric?i~ 
mond,  85Va.  574,  1:  807 

Projecting  rails. 

114.  Allowing  rails  to  project  beyond  a  tem- 
porary barrier  guarding  an  excavation  in  a 
public  highway  warrants  a  finding  of  negli- 
gence, especially  if  the  place  is  not  properly 
lighted.  Woodman  v.  Metropolitan  Ji.  Co. 
149  Mass.  335,  4:  818 


115.  A  telegraph  wire  across  a  highway, 
hanging  so  low  as  to  cause  an  injury  to  a  trav- 
eler, is  a  defect  for  which  the  town  is  liable, 
if  it  had,  or  ought  to  have  had,  notice  thereof. 
Jlayes  v.  ITpJe  Park,  153  Mass.  514,  18:  849 
See  also  infra,  141 ;  Telephones,  7. 
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4.  Other  Dtfecte. 


Absence  of  li§^ht. 

116.  The  mere  absence  of  a  light  at  or  near 
the  place  where  a  cannon  was  fired  in  the  even- 
ing on  a  public  street  does  not  show  negligence 
on  the  part  of  the  city.  O^Bourk  v.  tiioux 
FalU  (8.  D.)  19:  789 

Lack  of  railinfips  or  barriers. 

See  also  Piioximatb  Cause,  30. 

117.  Failure  of  a  town  to  provide  railings  or 
barriers  at  dangerous  places  along  a  public 
highway  will  render  the  town  liable  for  injuries 
thereby  resulting,  where  the  erection  of  such 
railing  or  barrier  is  a  reasonable  and  nece&sary 
precaution  to  guard  travelers  against  injurv. 
Molloi/  V.  Walker  l\Dp.  77  Mich.  448,  6:  696 
Ice  and  snow. 

118.  Smooth  and  level  ice  accumulated  through 
the  sole  agency  of  the  elements  and  in  the  or- 
der of  nature  does  not  constitute  an  actionable 
defect  in  a  street,  even  where  the  accumula- 
tion was  occasioned  by  a  hole  or  depression  in 
the  street.  Chamberlain  v.  Oslikoak,  84  Wis. 
289,  ^  19:  518 

119.  The  failure  of  city  authorities  to  clean 
out  a  gutter  which  has  become  improperly  ob- 
structeid,  or  to  remove  snow  between  the  side- 
walk and  the  curb  of  a  street,  within  a  reason- 
able time  after  due  notice  that  the  melting  of 
Che  snow  permitted  the  formation  of  ice  from 
dav  to  day  on  the  sidewalk,  renders  the  city 
liable  for  injuries  occasioned  by  slipping  on  ice 
which  had  thus  formed  upon  the  walk.  Oay- 
lord  V.  New  Britain,  58  Conn.  898,      8:  768 

120.  "Where  the  wall  of  a  building  is  on  the 
line  of  the  highway,  ana  a  portion  of  the  roof 
projects  over  the  highway,  an  injury  resulting 
therefrom  \>y  the  fall  of  snow  is  incidental  to 
its  construction  and  use;  and  an  alle^tion  that 
such  injiuy  is  caused  by  negligence  m  the  con- 
sti-uction  or  management  of  the  building  is  none 
the  less  true  because  the  encroachment  on  the 
highway  is  wrongful.  Smethurst  v.  Independ- 
ent Cong.  Oh,  148  Mass.  261,  8:  695 


6.  Defect  in  Sidexralk. 


See  also  supra,  101,  119;  infra,  129,  180. 

121.  The  liability  of  cities  for  want  of  re- 
pair and  dangerous  condition  of  sidewalks  is, 
in  Wisconsin,, exclusively  statutory.  Reed  v. 
Madison,  83  Wis.  171,  17:  783 

122.  A  policeman  whose  leg  is  broken  while 
in  a  struggle  with  a  person  under  arrest,  by 
catching  his  toe  or  the  side  of  his  foot  in  a 
hole  in  a  sidewalk,  over  which  persons  would 
pass  without  danger  when  walking,  cannot  re- 
cover against  the  city  on  account  of  the  defect 
in  the  walk.  Ghildrey  v,  Huntington,  84  W. 
Va.  459,  11:818 

123.  A  slight  deviation  of  a  sidewalk  from 
its  original  level,  caused  by  action  of  the  frost 
in  the  winter  or  spring,  is  not  such  a  defect  as 
to  make  the  municipality  liable  for  injury  to  a 
pedestrian  occasioned  thereby.  Bvms  v. 
Bradford,  137  Pa.  361,  11:  786 
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b.  Liability  of  Others. 
See  also  supra,  107. 

124.  There  is  always  reasonable  ground  for 
apprehending  accidents  from  obstructions  in  a 
public  highway;  and  any  person  who  wrong- 
fully places  them  there,  or  aids  in  so  doing, 
must  be  held  responsible  for  such  accidents  as 
occur  by  reason  of  their  presence.  The  ob< 
struction  in  such  case  must  be  regarded  as  the 
proximate  cause  of  the  damage.  €lohen  y.  New 
York,  113  N.  Y.  532,  4:  406 
Seo  also  Proximate  Gaus£,  24-37. 

125.  A  party  who  built  a  dam  on  the  line  of 
a  highway  where  it  crossed  a  ravine,  makmg  a 
safe  and  suitable  crossing  by  a  causeway  com- 
posed of  logs,  brush,  stone  and  earth,  which 
was  used  by  the  public  and  for  a  time  main- 
tained and  repaired  by  the  highway  officers,  is 
not  chargeable  with  its  maintenance  and  repair, 
or  liable  for  injuries  occasioned  by  its  being  out 
of  repair.     Wallace  v.  Evans,  43  Kan.  509, 

8:  52 

126.  A  railroad  company  which  has  built  a 
trestle  over  a  highway  at  ascertain  point  is  not 
liable  for  injuries  received  in  consequence  of 
another  deiective  crossing  under  its  ti'estle, 
which  has  been  subsequently  made  by  the  high- 
way authorities  without  notice  to  the  company, 
or  compliance  with  the  statute  for  laying  out 
roads,  or  the  discontinuance  of  the  former 
crossing.  HUl  v.  Port  Royal  dk  W.  C.  R.  Co. 
81  S.  0.  393,  5:  849 
Trees. 

See  alflo  supra,  58,  59. 

127.  The  owner  of  premises  must  use  reason- 
able care  to  prevent  a  tree  on  a  sidewalk  in 
front  of  them,  which  is  under  his  control, 
from  becoming  dangerous  to  travelers  upon 
the  street,  and  for  failure  to  do  so  is  liable  to 
a  private  action  in  favor  of  one  thereby  in- 
iured.  Welter  v.  McCormick,  52  N.  J.  L.  (23 
Vroom)  470,  8:  798 

128.  In  the  absence  of  notice  ♦^Iiat  tlie  public 
claims  to  own,  or  exercise  any  coniroi  over,  a 
tree  on  a  sidewalk,  the  owner  of  the  premises, 
who  is  in  the  actual  occupation  of  them,  is 
chargeable  with  knowledge  of  his  exclusive 
proprietorship,  and  the  duties  which  it  entails, 
although  the  tree  was  there  when  he  bought 
tlie  premises.  Id, 
Sidewalk. 

129.  To  entitle  a  municipal  corporation 
which  has  paid  the  claim  of  a  person  for  dam- 
ages for  injuries  received  by  a  fall  on  a  defec- 
tive sidewalk,  to  recover  the  amount  of  such 
payment  from  the  owner  of  the  property 
abutting  on  the  walk  where  the  injury  oc- 
curred, it  must  show  that  such  property-owner 
was  originally  liable  for  the  injury.  nocJiester 
v.  CampheU,  123  N.  Y.  405,  10:  393 

180.  The  owner  of  a  city  lot  is  not  liable  for 
injuries  received  by  a  third  person  because  ot 
a  defect  in  the  sidewalk  in  front  of  his  prop- 
erty, where  such  defect  was  not  caused  by  the 
lotowner's  willful  actor  neglect,  either  at  com- 
mon law  or  by  the  terms  of  a  city  charter  which 
makes  it  the  duty  of  lotowners  to  keep  the 
sidewalks  in  front  of  their  lots  in  good  repair, 
and  gives  the  superintendent  of  streets  the 
power  to  repair  defects  at  the  lotowners'  ex- 
pense in  case  the  latter  neglects  to  do  so;  and 
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it  is  immaterial  whether  the  lecovery  is  sought 
by  the  person  injured,  or  by  the  municipality 
after  having  paid  the  damages  for  such  inju- 
ries. Id, 
Vault  under  walk. 

13i.  For  the  breaking  of  a  flagstone  in  the 
sidewalk  over  a  vault  in  front  of  a  business 
block,  the  owner  of  the  premises  is  not  liable 
in  the  absence  of  negligence,  if  the  vault  was 
made  with  consent  of  the  authorities.  Babbage 
V.  Powers,  130  N.  Y.  281,  14:  398 

132.  The  fact  that  a  defective  covering  over  a 
coal  hole  in  a  sidewalk  was  put  over  it  by  an 
independent  contractor  or  his  servants  will 
not  relieve  the  owner  of  premises  from  liabil- 
ity to  a  person  who,  without  his  fault,  falls 
into  it  and  is  injured.  Hawwr  v.  Whalen 
49  Ohio  St.  69,  14:  828 

133.  Letting  the  work  of  building  area  walls 
and  constructing  coal  vaults  to  an  independent 
contractor  will  not  relieve  the  owner  of  a  city 
lot  from  his  duty  to  see  that  an  excavation  in 
the  sidewalk,  which  he  has  made  for  such 
vault,  is  granted  with  ordinary  cai*e.  Id. 

c.  Contributory  Negligence. 


134.  A  child's  rolling  a  hoop  before  her  while 
traveling  on  a  sidewalk  is  not  per  se  negli- 

gence,  although  that  fact  may  be  considered 
y  the  jury  on  the  question  of  negligence. 
Jieed  V.  Madison,  88  Wis.  171,  17:  733 

135.  Previous  knowledge  of  a  defect  in  a  street 
aoes  not  always  constitute  contributory  negli- 
gence barring  a  recovery  for  injuries  received 
therefrom,  as  each  case  must  be  controlled  by 
its  own  circumstances;  and  where  the  question 
is  not  free  from  doubt  it  is  for  the  jury  to  de- 
termine.    Dundas  v.  Lansing,  75  Mich.  499, 

5:  143 

136.  Knowledce  that  thero  is  .some  danger  in 
attempting  to  ride  along  a  hi^bwav  on  an  em- 
bankment thrown  up  by  a  railroad  company, 
which  has  failed  to  restore  the  highway  to  its 
proper  condition,  will  not  preclude  a  recovery 
for  injuries  sustained  in  consequence  of  the 
fright  of  a  horse,  occasioned  by  uie  running  of 
a  hand  car,  where  the  traveler  was  using  the 
only  highway  which  led  to  or  from  her  home. 
EvansmlU  &  T,  H.  K  Co.  v.  CHst,  116  Ind. 
446.  2:  450 

137.  A  blind  person  walking  anattemled  upon 
z  public  street  is  bound  to  use  only  ordinary 
care  to  avoid  accidents;  but  in  determining 
what  is  ordinaiy  care  the  jury  must  consider 
his  blindness  and  other  infirmities,  and  all  th& 
circumstances  which  bear  upon  the  question, 
What  care  is  reasonablv  necessary  to  ensure  his 
safety  ?    Neff  v.  Wellesley,  148  Mass.  487. 

8:  500 

138.  That  a  person  injured  through  the  neg- 
ligence of  another  in  guarding  an  excavation 
in  a  public  highway  was  crossing  the  street 
where  there  was  no  regular  crosswalk  will  not 
prevent  a  recovery  for  the  injury,  if  he  was  in 
the  exercise  of  due  care.  Woodman  v.  Metro- 
politan R.  Co,  149  Mass.  385,  4:  218 

139.  It  cannot  be  held  negligence  as  matter 
of  law  for  a  person  in  charge  of  a  vehicle  which, 
because  of  tne  lack  of  any  railing  or  barrier,  is 
on  the  point  of  sliding  over  an  embankment. 
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to  place  his  shoulder  to  the  vehicle  to  preyent 
overthrowing.  The  most  that  can  be  claiined 
against  him  is  that  It  is  a  question  for  the  jury. 
Mollay  V.  Walker  Tvop.  77  Mich.  448,  6:  696 
As  to  wire. 

140.  Failure  on  the  part  of  one  walking 
along  a  sidewalk  in  the  daytime  to  observe  a 
wire  which  has  been  left  lying  along  the  walk. 
In  which  his  feet  become  entangled  so  that  he 
is  thrown  to  the  ground  and  injured,  is  not 
prima  facie  negligence.  Bnuh  Slectrie  Liahi- 
ing  Co.  v.  KeUey,  136  Ind.  220,  10:  260 

141.  A  traveler  on  a  highway  who  stoops  to 
pick  up  and  throw  out  of  the  way  a  loose  tele- 
phone wire  which  is  hanging  so  as  to  endanger 
travelers  is  not,  as  matter  of  law,  guilty  of  such 
negligence  as  to  prevent  him  from  recovering 
against  the  city  for  the  injury  received  from  the 
wire,  which  is  charged  with  electricity,  on  the 
ground  that  it  is  a  defect  in  the  highway. 
Bmrget  v.  Cambridge,  166  Mass.  891, 

16$  606 
Bee  also  xupra^  116;  Telbphonbb,  7. 

d.  Notice  of  Jkftct%. 

142.  Notice  to  a  city  of  a  dangerous  excavation 
in  a  street  is  not  necessary  to  make  it  liable  for 
injuries  caused  thereby,  where  the  excavation 
was  made  by  employes  of  the  city  under  proper 
authority.     Wil»on  v.  Tirou,  185  N.  Y.  96, 

18:  449 

143.  A  notice  of  a  defect  in  a  highway  at 
which  a  traveler  was  injured,  as  required  by 
the  Wisconsin  statute  (Sanb.  &  J3.  Stat. 
§  1889),  if  it  sufficiently  describes  the  place  in 
other  respects,  is  not  invalid  because  it  states 
that  the  injury  was  caused  by  loose  stones 
when  it  was  in  fact  caused  by  a  stone  partly 
imbedded  in  the  road.  BoMaday  v.  Vodge- 
viUe,  85  Wis.  — ,  20:  641 

144.  A  notice  given  to  a  city,  that  the  cause 
of  an  injury  on  a  highway  was  a  i>ile  of  stones 
extending  Into  the  traveled  part  in  such  gro- 
tesque and  unusual  shape  that  they  constituted 
a  nuisance  by  their  liability  to  frighten  horses, 
is  not  sufficient  to  sustain  a  claim  that  the  in- 
jury was  caused  by  a  collision  with  the  pile  of 
stones.     Bowes  v.  Boston ,  156  Mass.  344, 

16:  866 

145.  Notice  of  a  defect  in  a  sidewalk  is  suffi- 
cient when  gi^n  to  a  member  of  the  council  of 
a  city  whose  charter  provides  that  the  members 
of  the  common  council  shall  be  commissioners 
of  highways,  under  the  Michigan  statute  re- 
quiring such  notice  to  municipal  corporations 
before  thev  are  liable  for  injuries  from  such 
defects.    Duiidas  v.  Lansing,  75  Mich.  499, 

6:  148 
Implied. 

146.  It  is  not  incumbent  upon  one  who  has 
sustained  damage  by  reason  of  a  defect  m  a 
city  street, to  prove  that  the  city  had  actual  no- 
tice of  the  defect.  Negligent  ignorance  is  no 
less  a  breach  of  duty  than  willful  neglect. 
There  is  no  excuse  for  lack  of  knowledge  by 
the  city  authorities,  after  live  or  six  vears,  that 
a  sidewalk  at  the  corner  of  two  unfrequented 
street  ends  in  a  precipitous  dencent  of  6  or  6 
feet.     Whitfield  v.  Meridian,  66  Miss.  570. 

4:  884 

147.  A  defect  in  a  highway  that  is  discov- 

,  See  Indez  to  Notes  Preceding* 


ered  by  only  one  of  a  thousand  or  more  per- 
sons who  pass  it  in  the  ordinary  pursuit  of 
business  or  pleasure  is  not  notorious  or  such  as 
the  municipality  is  bound  to  take  notice  of. 
Bums  V.  Bradfwd,  187  Pa.  361,        11:  726 

148.  Notice  to  a  city  of  a  defect  in  the  condi- 
tion of  a  sidewalk  in  the  vicinity  of  a  certain 
point,  without  notice  of  a  defect  in  a  specific 
crosswalk,  is  not  sufficient,  in  an  action  against 
the  city  for  an  injury  caused  by  the  defect  in 
such  crosswalk,  under  the  Michigan  statute  re- 
quiring notice  of  a  defect  in  order  to  fix  its  lia 
bility.    Dundas  v.  Lansing;  76  Mich.  499, 

6:  148 

149.  Notice  to  township  officers  of  the  neces- 
sity of  ban'iers  or  railings  along  a  dangerous 
place  in  a  highway  is  sufficiently  shown  where 
It  appears  that  they  lived  in  close  proximity 
to  the  place  and  some  of  them  frequently 

Sassed  over  it.     Molloy  v.  Walker  Twp.  77 
[ich.  448.  6:  696 

150.  Evidence  that  a  sidewalk  on  one  of  the 

Srinclpai  streets  ot  tne  town  was  passea  over 
ally  by  one  of  the  selectmen;  that  it  had  been 
for  some  time  in  a  bad  condition;  and  that  sev- 
eral of  the  planks  composing  it  were  rotten  and 
decayed,— is  sufficient  to  take  the  case  to  the 
jury,  and  to  permit  them  to  infer  that  the 
proper  officers  of  the  town  knew,  or  with  rea- 
sonable diligence  might  have  known,  its  con- 
dition, although  no  one  had  previously  noticed 
the  rottenness  of  the  particular  plank  the 
breaking  of  which  caused  the  injury.  Noyes 
V.  Gardner,  147  Mass.  505,  1:  864 

See  also  Biudgbb,  6.  7. 

151.  In  order  to  charge  a  corporation  with 
notice  of  a  particular  defect  in  a  sidewalk  trom 
its  knowledge  of  the  existence  of  a  general  one, 
the  former  should  be  of  the  same  character 
as  the  latter,  or  so  related  to  it  that  the  par- 
ticular defect  is  a  usual  concomitant  of  the 
general  one.  Shelby  v.  Clagett,  46  Ohio  St. 
519,  6:  606 

152.  A  notice  given  by  a  corporation  to  re- 
pair a  sidewalk  is  not,  as  a  matter  ot  law,  an 
admission  of  the  existence  of  another  defect 
different  in  character  from  the  one  directed  to 
be  repaired,  or  of  one  having  no  necessary  con- 
nection therewith.  Id, 


V.   DiSCONTINUAHCE;      ALTERATION;       AbAK- 

OONMBNT. 

158.  An  abutting  owner  has  an  easement  in  a 
street  dedicated  to  the  public  when  his  lot  waa 
purchased,  his  right  to  which  cannot  be  taken 
away,  even  by  the  Legislature,  without  com- 
pensation; a  sale  cannot  be  made  of  all  of  it  ex- 
cept an  alley,  for  the  benefit  of  the  town,  even 
if  it  owns  the  fee.  Moose  v.  Carson,  104  N; 
C.  481,  7:  648 

1 54.  An  injury  to  real  estate  by  cuttmg  off  direct 
approach  thereto  in  one  direction  by  discontln- 
uiog  a  highway  across  a  railroad  at  a  i)oint  not 
in  front  of  the  premises,  even  if  it  is  a  serious 
and  permanent  injury,  is  one  which  the  owner 
suffers  in  common  with  the  rest  of  the  com- 
munity, although  in  greater  degree,  and  gives 
him  no  individual  remedy  either  to  recover 
damages  or  to  review  the  order  of  discontinu- 
ance. Davis  V.  Hampshire  County  Comrs. 
1 153  Mass.  218,  11:  760 
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155.  The  discontinuance  of  part  of  a  street 
^oeB  not  entitle  a  landowner  to  any  damages 
tf  his  access  to  the  system  of  public  streets  re- 
mains substantially  unimpaired,  although  he 
finds  travel  less  convenient  and  his  shop  has 
.suffered  by  the  diversion  of  travel.  Stanwood 
T.  Ma  den,  157  Mass.  17,  16:  591 

156.  Under  the  charter  of  the  city  of  Man- 
kato,  Minnesota,  no  street  can  be  vacated  un- 
less authorized  by  the  legal  voters  of  the  city. 
Lamm  v.  Chicago,  St.  P.  M,  d  0.  E.  Go.  45 
Minn.  71,  10:  868 

157.  Where  a  public  street  is  lawfully  va- 
•«ated,  the  owner  of  abutting  property  holds 
the  fee  of  the  former  street,  presumably  to  the 
center  line,  discharged  from  all  easements  in 
favor  of  either  the  public  or  the  owners  of 
other  property  abutting  on  the  street.  Id, 
Alteration. 

158.  A  considerable  change  in  the  location  of 
-%  highway  crossing  under  a  railroad  trestle,  ac- 
•eompanied  by  a  change  of  the  course  of  the 
road  for  some  distance  therefrom,  is  not  "a 
alight  alteration"  which  can  be  made  by  the 
highway  authorities  without  notice  to  the  com- 
pany, or  compliance  with  the  statute  for  laying 
out  roads,  so  as  to  make  the  company  responsi- 
ble therefor.  JTiU  v.  Fort  Bayci  d  W.  0,  R. 
C^.  818.  0.  393,  6:  849 
Abandonment. 

150.  If  nonuser  of  a  road  may  work  an 
abandonment  of  it,  the  nonuser  must  be  shown 
to  have  extended  over  a  period  of  twenty-one 
years.  Kelly  yaU  d  I.  Co,  v.  Lawrence  Fur- 
nace Co.  46  Ohio  St  544,  6:  652 

160.  Under  a  claim  of  abandonment  of  a 
road  in  a  municipal  corporation,  proof  tliat 
no  work  had  been  done  on  the  roud  by  the 
public  authorities  for  fifteen  years;  that  the 
road  was  at  the  time  in  bad  condition  and  im- 
passable; that  it  passed  over  a  steep  hill,  and 
was  difficult  of  use;  that  a  new  road  had  been 
•established  in  the  yicinily,  intended  to  take 
its  place:  that  for  eleven  years  before  suit  was 
brought  travel  had  been  substantially  divert- 
ed to  the  new  road;  and  that  portions  of  the 
old  road  had  been  fenced  in, — is  not  sufficient 
^  show  abandonment  by  the  public.  Id. 
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1.  To  issue  an  order  of  attachment  on  a  legal 
lioliday  is  not  within  the  prohibitions  of  the 
Nebraska  statutes  against  opening  court  or 
transacting  judicial  business  on  such  days, 
■inoe  the  act  is  purely  ministerial.  Whipple  v. 
nm,  36  Neb.  730,  SO:  313 

3.  An  order  made  by  a  judge  on  Sunday  or 
a  legal  holiday,  allowing  an  attachment  in  an 
action  on  a  debt  not  due,  is  void  under  a  stat- 
ute prohibiting  judicial  business  to  be  tmns- 
acted  on  such  a  day,  as  such  an  order  is  a  ju- 
dicial determination.  Merc/uznts  A'at.  Bank  v. 
Jaffray,  36  Neb.  218,  19:  816 

8.  The  approval  on  a  legal  holiday,  of  the 
Dond  of  an  assignee  for  ci  editors  by  a  court 
<x>mmissioner.  even  if  it  is  a  judicial  act,  is 
not  prohibited  by  a  statute  declaring  that  "no 
<oourt  shall  be  opened  or  transact  any  business 
...   on   any  legnl  holiday,"  except  to  in- 

See  Index  to  Notes  PreoedUng:* 


struct  or  discharge  a  jury,  or  receive  a  verdict 
and  render  jud&rment  thereon.  Spaulding  v. 
Bemhard,  76  Wis.  868,  7:  428 

4.  The  service  of  a  summons  by  publication 
is  valid,  although  one  of  the  publications  is 
made  on  May  J80  (Memorial  Day).  Mnlmgrne 
V.  Phimiey,  50  Minn.  457,  18:  763 
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See  WiLi.8,  56. 


HOMESTEAD. 

I.  The  Exemption  Goenxballt. 

a.  In  Oe-nei'al;  JEhcietence  of  Family » 

b.  In  Wliat  Property. 

c.  Establishment  by  Occupancy, 

II.  Crbditors'  Riqhtb. 

III.  Loss;  Abandonment. 

IV.  Alienation;  Incumbrance  and  Trans- 

mission OF  EXEMFT  PrOPERTT. 

a.  Sale  or  Mortgage. 

b.  In  Case  of  Death;  Bights  of  Heirs. 

Claim  in  Lieu  of,  see  Desobnt  and  Distribu- 
tion, 18. 

Setting  Apart  from  Estate,  see  Executors 
AND  Administbators,  80. 

Lien  of  Judgment  on,  see  Judgment,  101. 

Application  of  Payment  to  Preserve,  see  Pay- 
ment, 24,  25. 

In  Public  Lands,  see  Public  Lands,  5-8. 


L  The  Exemption  Generally. 
a.  In  Oen/ral;  Meistence  of  Family,         • 

1.  A  husband  and  wife  living  together  con- 
stitute a  **  family,'*  within  the  meaning  of  the 
word  us  used  inFla.  Const.  1868,  art.  9  (home- 
stead article),  §  1.  Miller  v.  Finegan^  26  Fla. 
29,  6:  813 

2.  A  widow  who  undertakes  to  keep  to- 
gether, care  for,  and  support  the  minor  chil- 
dren of  her  husband  by  a  former  wife,  is  the 
head  of  a  family,  and  as  such  entitled  to  a 
homestead  in  Qeorgia,  although  she  was  under 
no  obligation  to  support  them.  EoUatcay  v. 
HoUoicay,  86  Ga.  576,  11:  ttl8 

3.  Children  who  are  strangers  t^  him  in 
blood,  and  who  have  no  natural  or  legal  obli- 
gation for  support  on  a  debtor  with  whom 
they  reside,  are  not  members  of  his  family  so 
as  to  make  him  a  bona  fide  housekeeper  with  a 
fomilv  entitled  to  a  homestead  exemption. 
Bosquett  v.  Hall  90  Ky.  566.  9:  861 

4.  A  brother  who  lives  with  his  sister  in  a 
house  belonging  to  her,  where  they  live  to- 
gether as  one  family,  she  being  dependent 
upon  him  for  means  of  living,  is  the  head  of  a 
family,  within  the  meaning  of  the  South  Caro- 
lina horaeJ»tead  laws.  Moyer  v.  Drvmwond 
32  S.  C.  165,  7:  747 

5.  The  death  of  all  the  members  of  his  fam- 
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ily  except  himself  does  not  deprive  the  house- 
holder of  his  right  to  a  homestead  which  has 
been  duly  set  apart  to  him  as  the  head  of  a 
family,  to  "hold  for  himself  and  family." 
Wilkinson  v.  Merrill,  87  Va.  618,  11:  682 
6l  Subsequent  loss  of  his  familywill  not  termi- 
nate  a  legally  acquired  homestead  exemption 
of  one  who  continues  to  occupy  the  premises 
as  a  housekeeper.     Stults  v.  Hale,  92  Ky.  6, 

18:  748 

b.  In  What  Property, 

7.  A  tenant  in  common  has  no  homestead 
right  in  the  premises,  under  Tenn.  Code,  g  2985, 
exempting  "a  homestead  or  real  estate  in  the 
possession  of  or  belonginc;  to  each  head  of 
the  family, "and  g  2986,  giving  each  head  of  the 
family  the  right  to  elect  where  the  '^exemption 

'  shall  be  set  apart,  whether  living  on  the  sanie 
or  not."  Joyce  y.  J.  L  Caee  Threshing  Maeh. 
Co.  89  Tenn.  887,  12:  519 

8.  Real  estate  held  by  husband  and  wife 
jointly  as  tenants  by  entireties  is  subject  to  the 
right  of  homestead  exemption,  under  Tenn. 
Code,  §  2985.  exempting  real  estate  belonging 
to  the  head  of  a  family  to  the  amount  of  $1,000; 
and  the  ri^ht  may  be  claimed  by  the  wife  after 
a  decree  of  divorce  by  which  she  is  given  the 
homestead.     SJielton  v.  On\  89  Tenn.  82. 

12:  514 

9.  A  homestead  exemption  is  allowable  id 
partnership  property/ under  the  South  Caro- 
lina Constitution  as  amended  in  1880.  Moyer 
V.  Drummond,  32  S.  C.  165,  7:  747 

10.  Under  How.  (Mich.)  Stat.  §  7721,  a  lot 
ana  tne  nouse  thereon  may  be  claimed  by  a 
person  as  a  homestead  if  he  resides  therein  and 
owns  no  other  property,  in  compliance  with  the 
requirements  of  the  statute,  although  he  uses 
the  property  in  the  business  of  oonductine  a 
hotel.     King  v.  We(Jborn,  88  Micti.l»o,  Vs  808 

11.  A  homestead  maybe  claimed  in  a  house 
and  the  village  lot  on  which  it  is  situated,  al- 
though the  lot  is  in  extent  equal  to  two  lots  as 

*  the  same  are  platted  on  the  village  map,  under 
a  statute  permitting  a  homestead  exemption  to 
be  claimed  in  a  quantity  of  land  not  exceeding 
in  amount  one  lot  if  situated  in  a  village;  and 
the  whole  amount  may  be  reserved  from  sale 
provided  it  does  not  exceed  the  value  per- 
mitted by  the  statute.  Id. 

12.  A  separate  building  used  for  business 
purposes,  and  a  stable  used  for  hotel  purposes, 
on  the  same  lot  with  a  hotel  which  is  exempt 
as  a  family  homestead,  are  not  jc^rt  of  the 
homestead.  Cass  County  Bank  v.  Weber  (Iowa) 
88  Iowa,  62,  12:  477 

18.  The  homestead  exemption  extends  to 
the  entire  building  used  both  for  a  family  resi- 
dence and  a  hotel,  where  no  rooms  used  exclu- 
sively for  hotel  purposes  could  be  used  without 
passing  through  rooms  occupied  by  the  family, 
and  the  rooms  used  for  the  office  an^  bar- room, 
sitting  and  dining  room,  were  also  in  common 
use  by  the  family.  I(f. 

14.  A  judgment  for  the  value  of  an  exempt 
building  which  is  appurtenant  to  a  homestead 
will  be  treated  as  a  judgment  for  exempt  per- 
sonal property,  under  Minn.  Qen.  Stat.  chap. 
66,  §  818,  and  be  also  exempt  from  sale  upon 
execution.    Wylie  v.  Onindysen,  51  Minn.  — . 

19:  88 

• 

See  Index  to  Notes  PreeedlBi^. 


0.  Establishment  by  Occupancy. 

15.  Improving  premises  with  a  design  to  use- 
them  for  a  homestead  is  not  sufficient,  without 
actual  occupancy,  to  give  the  homestead  chai^ 
acter.  Stuart  Kirst  Hat.  Bank  v.  HoUings- 
worth,  78  Iowa,  575,  6:  98 


II.  CnsDiTORs*  Rights. 

16.  Although  a  homestead  exemption  given  to 
a  detitOT  by  a  provision  of  the  b^tate  Constitu- 
tion is  not  valid  as  to  a  debt  existing  at  the  time 
the  Constitution  was  adopted,  if  his  property  is 
more  than  sufficient  to  satisfy  such  debt,  the 
proceedings  required  by  law  to  ascertain  that 
fact  and  to  set  aside  the  exemption  in  the  excesa 
must  be  followed  by  the  creditor  in  order  to 
make  an  execution  sale  of  the  property  valid. 
M(xnisonY.  Watson,  101  N.  C.  382,       1:  888 

17.  The  owner  of  a  homestead  which,  under 
N.  C.  Const,  art.  10,  ^^§  2,  8,  5,  Is  "  ex- 
empt from  sale  under  execution  or  other  final 
process  obtained  on  any  debt "  during  his  life, 
and,  after  his  death,  during  the  minonty  of  hi» 
children,  or  anv  one  of  them,  and  the  widow- 
hood of  his  widow,  unless  she  be  the  owner  of 
a  homestead  in  her  own  right,  may  be  pre- 
vented, by  injunction  in  favor  of  a  judgment 
creditor,  from  cutting  timber  trees  on  the  land 
for  any  purpose  other  than  necessary  repaira 
and  improvements  ^hereon,  if  such  cutting 
would  impair  the  security  of  the  creditor 
Jones  V.  Briiton,  102  N.  C.  166.  4:  17a 

18.  Liability  of  lands  exceeding  the  amoimt 
allowed  for  a  homestead,  for  debts  of  the  owner, 
cannot  be  defeated  as  to  existing  debts  by  the 
simple  surrender  and  cancellation  b^  the  owner 
of  his  deed,  and  tbe  procuring,  without  valu- 
able consideration,  of  new  convevances  to  be 
made  to  his  children.  Campbell  v.  Jo7ies,  52 
Ark.  498,  6:  78a 


III.  Loss;  Abamdonmknt. 

19.  A  building  exempt  from  levy  and  sale  as 
an  appurtenant  of  an  exempt  homestead  does 
not  lose  its  exempt  character  by  wrongful  sev- 
erance from  the  realty  by  a  trespasser.     Wylie 
V.  Orundysen,  51  Minn.  — ,  19;  88 

20.  Where  a  homestead  is  exchanged  for 
land  in  another  State  in  which  no  Judgments- 
exist  against  its  owner,  larger  in  area  than  the 
quantity  to. which  the  laws  of  such  State  per- 
mit a  homestead  exemption  to  attach,  the  sur- 
plus beyond  what  mav  be  held  as  exempt  be- 
comes fiable  for  the  debts  of  the  one  making 
the  exchantro.  at  the  instant  the  title  vests  ia 
him.     Campbell  v.  Jones,  52  Ark.  498, 

6:  788 

21.  A  claim  of  homestead  is  barred  by  & 
sale  of  the  land  for  taxes,  under  tbeprovision 
of  the  South  Carolina  Constitution  which 
declares  that  **no  property  shall  be  exempt 
from  attachment,  levy,  and  sale  for  taxes," 
etc.     Shell  v.  Duncan,  81  S.  C.  547,    5:  881 

22.  Under  N.  C.  Const,  art.  10,^2,  giving  a 
homestead  right  in  real-  estate  not  exceedmg 
$1,000  in  value,  "  owned  and  occupied  by  any 
resident  of  this  State,"  a  person  who  moved 
with  his  family  out  of  the  State  for  the  pur^ 


HOMESTEAD,  IV.  a.-HOMICIDE. 


md 


pose  of  cultiTfttiDg  bis  wife's  land  there,  and 
to  make  it  his  home  until  he  got  the  property 
there  in  order,  which  he  thought  would  take 
about  two  years,  and  then  return,  is  not,  while 
60  living  out  of  the  State,  although  returning 
two  or  three  times  a  year  for  the  purpose  of 
purchasing  supplies  and  looking  after  prop- 
erty left  there,  a  resident  entitled  to  a  home- 
stead in  North  Carolina.  Lee  v.  Moseley,  101 
N.  C.  311,  8:  106 


IV,  Alienation;    Incumbrance  and  Teans- 
MissioN  OP  Exempt  Pkoperty. 

a.  Sa!e  or  Mortgage, 

23.  To  make  the  assignment  of  a  home- 
stead effectual  by  estoppel,  the  estoppel  must 
operate  as  to  both  the  husband  and  wife. 
Law  y.  Butler,  44  Minn.  482,  9:  866 

24.  No  act  of  a  wife,  unless  amounting  to 
an  estoppel  or  affixing  her  signature,  can 
make  her  husband's  assignment  of  a  home- 
stead effectual.  /(/ 

25.  A  conveyance  by  a  man  to  his  wife  of 
his  separate  real  estate  upon  which  he  has  de- 
clared a  homestead  gives  her  the  legal  title 
subject  to  the  homestead  rights,  and  is  n(t 
within  Cal.  Civ.  jDode,  §§  1242,  1343,  which 
require  an  instrument  conveying  or  incumbei- 
ing  Uie  homestead  to  be  executed  or  acknow- 
ledged by  both  husband  and  wife.  Burkett  v. 
Burkett,  78  Cal.  310,  3:  781 
Bat  see  case  next  following. 

26.  A  conveyance  by  a  husband  to  his  wife 
of  property  occupied  by  them  as  a  homestead, 
which  is  of  less  value  than  $1,000,  bv  a  deed 
which  is  not  signed  or  acknowledgea  by  her, 
is  ineffectual  to  pass  any  estate  therein,  under 
an  Act  providing  that  no  convevanoe  of  the 
homestead  estate  shall  be  valid  unless  the  same 
18  in  writing  subscribed  by  the  householder  and 
his  wife.  KiUeHin  v.  Iftiuoaukee  Meehaniee 
Mut.  Ins.  Co,  134  111.  647,  10:  280 

27.  To  render  a  conveyance  of  homestead 
property  of  less  value  than  $1,000  effectual  to 
convey  any  interest  in  the  land  in  which  the 
homestead  exists,  it  must  be  sufficient  to  ope- 
rate as  a  conveyance  of  the  homestead  itself, 
under  the  Illinois  Homestead  Act  of  1873. 
Unless  the  homestead  estate  passes  or  is  relin- 
qui^ed,  the  deed  is  ineffectual  for  any  purpose. 

Id. 

28.  A  verbal  promise  to  give  security  can- 
not create  a  mortgage  lien  upon  a  homestead. 
King  v.  Welborn,  83  Mich.  195,  -         9:  808 

b.  In  Case  of  Death;  BigJits  of  Heirs. 

29.  The  heir  of  the  owner  of  a  homestead 
in  which  his  surviving  wife  has  a  life  estate 
under  the  Iowa  Homestead  Law  of  1879,  §  17, 
has  a  vested  interest  in  the  property  which  he 
can  convey  during  the  existence  of  the  life  es- 
tate.   ScJiuyler  v.  Hanna,  28  Neb.  601, 

11:  821 

30.  The  term  "heirs,"  in  Fla.  Const,  art.  9, 
(homestead  article),  §  3,  includes  an  adult  son, 
and  an  adult  grandson,  the  son  of  a  daughter 
deceased  at  the  death  of  the  head  of  the  family, 
notwithstanding  they  were  not  at  his  death 
living  at  the  home  place.  MilUr  v.  Fnc./'fn, 
26  Fla.  29,  6:  818 

See  Index  to  Notee  Preeedinff* 


31.  Residence  by  the  heirs  on  the  home- 
stead of  the  ancestor  after  his  death  is  not 
necessary  to  continue  the  exemption  of  it 
from  his  debts.  Id. 

32.  A  creditor  seeking  to  satisfy  a  judgment 
which  he  has  recovered  against  the  administra- 
trix, out  of  the  homestead  of  her  intestate,  who> 
was  the  head  of  the  family  residing  in  Florida, 
can  claim  no  advantage  from  the  fact  that  the 
wife  has  elected  to  take  a  child's  part  in  lieu  of 
dower.  If  by  her  election  she  forfeited  her 
dower  interest,  the  heirs  took  the  entire  home- 
stead. Id. 

83.  A  judgment  rendered  against  an  ad- 
ministratrix on  an  Indebtedness  oi  her  Intestate, 
not  excepted  from  the  exemption  provisions  of 
the  homestead  provisions  of  the  Florida  Con- 
stitution of  1868,  was  not  a  lien  on  the  home- 
stead of  the  intestate,  who  was  the  head  of  a. 
family  residing  in  Florida.  The  title  to  the 
homestead  descended  at  his  death  to  his  heirs 
exempt  from  any  liability  for  theindebtednew*.. 
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[n  Making  Arrest,  see  Arrest,  3. 

Bail  in  Case  of, see  B.ul  and  Recognizance, 3. 

Locality  of  Crime  of,  see  Courts,  19. 

Jurisdiction  of  Cases  of,  see  Courts,  88,  89^ 

For  Murderer  as  Heir,  see*  Descent  and  Dis- 
tribution, 3,  4. 

Relevancv  of  Evidence  as  to,  see  Evidence, 
743,  744,  766-768,  792,  793. 

Sufficiency  of  Proof  of,  see  Evidbnce,883-889. 

Indictment  for,  see  Indictment,  etc.,  37. 

Instruction  to  Jury  as  to,  see  Trial,  324-327. 

1 .  A  rioter  cannot  be  held  guilty  of  murder  or 
mahslaughter  by  reason  of  the  accidental  kill- 
ing of  an  innocent  person  by  those  who  are  en- 
gaged in  suppressing  the  riot.  Butler  y.  Feo- 
pit,  V4d  ill.  641.  1:  211 

3 .  Brakemen  on  a  railway  train  are  not  guil- 
ty of  negligent  homicide  "in  the  perform- 
ance of  a  lawful  act,"  under  Tex.  Pen.  Code, 
art.  679,  if,  while  on  the  train  in  motion,  they 
omit  to  stop  it  or  to  signal  the  engineer  U> 
stop  it,  after  seeing  a  child  on  the  track,  and 
in  consequence  of  their  failure  to  act  the  child 
is  killed  by  the  train.  It  is  the  exclusive  duty 
of  the  engineer  and  fireman  to  look  out  for  oD- 
structions  and  give  signals  of  danger,  and  the 
brakemen  have  no  legal  duty  to  perform  in  the 
matter.     Anderson  v.  State,  27  Tex.  App.  177, 

8:  644 

3.  Homicide,  when  necessarily  committed 
by  a  deputy  marshal  in  the  performance  of  his- 
duty  in  protecting  the  life  and  person  of  a  jus- 
tice of  the  United  States  Supreme  Court  from 
assault  and  violence  because  of  his  judicial  de- 
cisions, is  an  "act  done  in  pursuance  of  a  law 
of  the  United  States,"  and  is  not  and  cannot, 
therefore,  be  an  offense  against  the  laws  of  the 
State,  no  matter  what  the  statute  of  the  State 
vnny  be. — the  laws  of  the  United  States  being 
the  suoreme  law  of  the  land.  Be  Neagle  (C. 
C.  N.  D.  Cal.)  14  Sawy.  232,  6:  7» 
Duress. 

4.  A  person  cannot  excuse  a  homicide  by  the 
fact  that  he  committed  it  to  save  his  own  life^ 
under  compulsion  and  threats  of  other  persons^ 
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— at  least  if  he  failed  to  escape  from  them 
when  he  might  have  done  so  after  knowing 
their  purpose.  Arp  v.  8tate(Al&.)  19:867 
Deprees;  provocation* 

5.  The  fact  that  one  who  committed  a 
Jbomicide  was  « temporsjily  insane  when  he 
formed  and  executed  the  desi^  to  kill  another 
may  be  taken  into  consideration  under  Tex. 
Pen.  Code,  art.  40a,  both  to  determine  the 
degree  of  the  murder  and  in  fixing  the  penalty. 
Bvers  v.  State,  31  Tex.  Grim.  Rep.  818. 

18:  481 

6.  The  premeditation  or  deliberation  neces- 
ttry  to  constitute  murder  need  not  be  for  any 
{>articular  length  of  time,  but  it,  of  course, 
must  be  of  sufficient  duration  to  enable  the 
slaver,  under  the  circumstances  of  each  case, 
-to  lorm  a  distinct  and  conscious  intent  to  kill. 
Lovett  y.  8laU,  80  Fla.  142,  17:  706 

7.  A  threat  to  defend  one's  «elf  in  the  event 
of  being  attacked  does  not  imply  the  same 
malice  and  evil  intent  us  a  threat  to  kill,  un- 
-accompanied  by  any  qualifying  words.  Bol- 
e&r  v.  People,  129  III.  112,  4:  579 

8.  Where  provocation  intervenes  between  a 
tnreat  and  the  killmg,  it  is  not  a  conclusive 
presumption  of  law  Uiat  the  killing  was  in 
pursuance  of  the  threat,  and  not  upon  the  pas- 
sion produced  by  the  provocation,  but  it  is  for 
the  jury  to  say  whether  the  killing  was  done 
"because  of  the  present  provocation,  or  because 
of  a  deliberate  intention  to  kill  previously 
formed;  and  It  is  proper  for  them  to  take  into 
•consideration  all  the  circumstances  under 
which  the  threat  was  made,  with  a  view  of  de- 
termining whether  there  was  a*  deliberate  pur- 
pose or  design  to  kill.  Id. 

9.  Insulting  language  which  can  reduce 
a  homicide  to  manslaughter  bein^  restricted 
bv  statute  to  that  for  which  the  killing  takes 
place  immediately,  it  cannot  have  that  effect 
where  the  defendant  ignored  it  and  started  to 
go  away,  and  committed  the  homicide  only 
after  he  bad  been  called  back.  Evei^s  v.  State, 
81  Tex.  Crlm.  Rep.  818,  18:  481 

10.  There  must  have  boen  not  only  the  be- 
lief, but  also  reasonable  ground  for  the  ac- 
cused to  believe,  that,  at  the  time  of  killing 
the  deceased,  he  was  in  imminent  or  immedi- 
ate danger  of  his  life  or  great  bodily  harm 
from  the  deceased,  to  excuse  the  homicide  on 
the  groimd  of  self-defense.  Wilwn  v.  State 
80  Fla.  234,  17:  664 

11.  An  agressor  in  a  personal  difficulty — 
one  not  reasonably  free  from  faults-can  never 
be  heard  to  acquit  himself  of  liability  for  its 
consequences  on  the  ground  of  self-defense. 
Loveit  V.  State,  80  Fla.  142,  17:  706 

12.  To  excuse  homicide  there  must  exist  on 
the  part  of  the  slayer  an  actual  necessity  to  kill 
in  order  to  prevent  the  commission  of  a  felony 
or  great  bodily  harm,  or  a  reasonable  belief  in 
his  mind  that  such  necessity  exists.  Id. 

18.  A  party  resisting  a  murderous  assault 
wLere  several  lives  are  in  danger,  t>eing  m  tne 
best  position  to  judge  as  to  the  dangers  and 
requirements  of  the  occasion,  is  the  one  to  de- 
termine when  the  proper  moment  has  arrived 
to  slay  his  assailant  in  self-defense,  in  order  to 
be  Justified  by  the  law;  and  if  he  acts  in  good 
faith,  with  reasonable  judgment  and  discre- 
tion, the  law  will  justify  him,  even  though  he 

See  Xndez  to  Notes  Preeedlog^ 


errs.  Where  several  lives  are  In  danger  from 
the  assault  of  a  powerful,  infuriated,  desper- 
ate man,  common  prudeuce  would  dictate 
that  the  party  assailed  should  fire  a  second  or 
two  too  soon,  rather  than  the  fraction  of  a 
second  too  late.  Be  Neagle  (C.  C.  N.  D.  Cal.) 
14  6awy.  282,  5:  78 


HOOP. 

Playing  with,  on  Sidewalks,  see  HionwAvs, 
105, 184. 


HORSE. 


Ownership  of  Colt,  see  Animals,  1. 

Liability  for  Contagious  Disease  of,  see  Ani- 
mals, 17. 

Bailment  of,  see  Bailment,  5,  6. 

For  Carriftj^e  of,  see  Carriers,  270,  27.S  2  <1, 
805-807. 

Damages  to,  by  Carrier,  see  Damages,  Sk 

Expense  of  Attempted  Cure  as  Damage.^,  ^ee 
Damages,  184. 

Fright  of, on  Highwav,8ee  Highways,  11 1.1 12. 
By  Trains,  see  Kailkoad8,  90. 

Insurance  of,  see  Insurance,  77. 

Warranty  of,  see  Sale,  28,  85,  86. 


HORSE  RACHEU 

Selling  pools  on  a  horse  race  run  out- 
side of  the  State  is  not  licensed  by  the  Tennes- 
see Act  of  1889  placing  a  tax  on  the  business 
of  selling  pools  upon  any  such  race  "  in  this  or 
any  other  State.'  That  Act  does  not  repeal 
Teun.  Code,  §  4870,  which  makes  betting  a 
misdemeanor,  nor  does  it  enlarge  the  exemp- 
tion therefrom,  made  by  g  4871,  of  bets  upon 
a  horse  run  upon  a  licensed  track  within  the 
State.    Palmer  v.  State,  8d  Tenn.  55i$. 

8:  880 


HOSPITAL& 

Gift  for,  see  Charities,  13.  14. 

Diversion  of  Charitable  Gift  for,  see  Chari- 
ties, 44. 

Equal  Privileges  as  to  Keeping,  see  Consti- 
tutional Law,  93. 

Support  of  Insane  in,  see  Inoompetent  Per- 
sons, 15,  16. 

In  an  ordinance  for  the  regulation  of 
hospitals  for  insane  persons,  inebriates,  persons 
of  unsound  mind,  or  those  suffering  from  men- 
tal or  nervous  disease,  provisions  against  treat- 
ing both  males  and  females,  or  more  than  one 
of  such  classes  of  persons  in  the  same  building, 
and  against  keeping  such  hospital  in  any 
building,  which  is  not  made  of  brick  and  iron 
or  iron  and  stone,  and  which  is  not  surrounded 
by  a  brick  or  stone  wall  at  least  18  inches 
thick  and  12  feet  high,  or  within  400  yards  of 
any  dwelling-house  or  school-house, — are  all 
unreasonable  and  oppressive  and  therefore  in> 
valid.    Ex  parte  WhitweU,  98  Cal.  78, 

19:  787 


HOTEL— HUSBAND  AND   WIFE. 


895 


HOTEIi. 

fiomestead  in,  see  Homestead,  10. 
^ee  also  Innkeepbrs. 


HOURS. 


'Of  Labor,  Mabtbr  and  Servant,  6;  see  Mu- 
nicipal CORFORATIONB,  68. 


HOUSE  OF  CORRECTION. 

^or  Jury    Trial  oa  Condemnation   to,  see 
Teial,  8. 

1.  TJie  commitment  of  a  child  to  a  state 
xeform  school  by  a  justice  of  the  peace  is  Dot 
in  violation  of  a  constitutional  provision  giving 
Jurisdiction  in  all  matters  of  guardianship  to 
the  probate  courts.  State,  OUon,  v.  Brou^n 
IW  Minn.  853,  16:691 

2.  A  minor  committed  to  the  care  and 
custody  of  a  state  reform  school  on  the  charge 
of  incorrigibly  vicious  conduct  is  not  "  pun- 
ished" or  "imprisoned,"  iwithin  the  meaning 
-of  constitutional  provisions  as  to  criminal 
4>rosecutions.  •^<^- 

8.  An  adjudication  by  the  county  court  com- 
mitting a  dependent  girl  to  an  industrial  school, 
under  the  filinois  Act  of  May  28,  1879,  does 
vnot  determine  the  obligation  of  the  county  to 
pay  for  the  maintenance  and  instruction  of  the 
girl  so  committed:  such  obligation  is  derived 
only  from  the  statute.  Cook  County  v.  Ohicapo 
Industrial  8ciwolf<^  QirU,  125  111.  540, 

1:  437 

4.  The  Act  of  May  28,  1879,  in  reference  to 
the  commitment  of  dependent  girls  to  Indus* 
■trial  schooU,  intends  that  each  such  schooi 
should  maintain  a  house  of  its  own  and  super- 
intend the  training  of  its -own  scholars:  and  u 
-corporation  which  is  a  school  only  in  name, 
possessing  no  bidlding  or  appliances  of  its 
own,  and  which  acts  only  through  other  in- 
stitutions, is  not  within  the  Act.  Id, 


HOUSE  OF  ILL  FAME. 

See  DisoRDBBiiY  Houses. 


HULLESS  OATS. 

Enforcement  of  Note  Given  for,  see  Bills  and 

KOTEB,  86. 
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HUSBAND  AND  WIFE. 

I.  Marriage;  Validity;  Effect. 

a.  In  Qeneral. 

b.  Capacity  of  Parties. 

II.  Breach  of  Promise. 

III.  Rights  and  Liabilitiks  of  Hlsbaxd. 

IV.  Liabilities  AND  Disabilities  OF  Wifk.. 

See  Index  to  Notes  Preceding* 


V.  Joint  Liabilitt. 

VI.  Property-Rights;   Transactions  bbw 
twebn. 

a.  In  General;  Estate  by  Eniireties. 

b.  Community  Property. 

c.  Fraud  on  Marital  liights. 

d.  Separate  Estate  or  Business. 

e.  Contracts  With  or  Conveyances  To 

Each  OVier, 

f.  Conveyances  or  Mortgages  to  Third 

Persons, 


g.  Agency. 


Partnership, 
i.  Antenuptied  Contract. 

VII.  Actions. 

VIII,  Divorce;  Separation. 

a.  In  General;  Tits  Suit  and  JurisdiC' 

tion  Thereof. 

b.  Grounds. 

1.  Cruelty;  lU  Treatment. 

2.  Desertion. 

8.  Imprisonment;  Drunkenness. 
0.  Defenses;  Connivance;  Becrimina' 
tion, 

d.  Alimony;  Counsel  Fees. 

1.  In  General;  Suit  Money, 

2.  Peimianent  Allowance. 
8.  Subsequent  Change. 

e.  Ot/ter  Property -Bights. 

t.  Agreement  for  Separation  and  Main- 
tenance. 

For  Criminal  Abandonment  of  Family,  see 
Abandonment. 

As  Parties  to  Actions,  see  Action  or  Suit, 
118-128. 

Survivability  of  Action  Affecting,  see  Action 
OR  Suit,  147-150. 

For  Wife's  Acknowledgment,  see  Acknow- 
ledgment, 12,  18. 

Adverse  Possession  as  to,  see  Adverse  Pos- 
session, 23-25. 

Liability  of  Wife  for  Husband's  Dog,  see  An- 
imals, 20. 

Right  of  Wife  to  Own  Stock  in  Bank,  see 
Banks,  9. 

For  Notes  of  Married  Women,  see  Bills  and 
Notes,  81,  82. 

Bond  for  Support  of  Wife,  see  Bonds,  6. 

Conflict  of  Laws  as  to  Relation  of,  see  Con- 
flict OF  Laws,  4,  5,  28,  44-49. 

For  Marriage  as  Affecting  Statute  of  Frauds, 
see  Contracts,  115,  116. 

Federal  Jurisdiction  to  Cancel  Marriage  Con- 
tract, see  Courts,  143. 

Illegality  of  Contracts  Affecting  Relation  of, 
see  Contracts,  196,  197. 

For  Impairment  of  Obligation  of  Contract  be- 
tween, see  CoNi-RACTS,  366. 

Change  of  Decision  as  Affecting  Validity  of 
Wife's  Contract,  see  Contracts,  385. 

Damages  for  Injury  to  Wife,  see  Damages, 
116-122. 

For  Deed  by  Wife  with  Blank,  see  Deeds.  7. 

Right  to  Descent  or  Distribution,  see  De- 
scent AND  DlSTRlBDTIOK,  I.  C. 

Conveyance  in  Fraud  of  Dower,  see  Dower, 

11. 
Right  of  Husband  in  Crops,  see  Emblements, 

1. 
Jurisdiction  of  Equity  to  Compel  Support  of 

Wife,  see  Equity,  10. 
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Equity  Jurisdiction  as  to  Deed  Pending  Di- 
vorce, see  Equity,  26. 

Estoppel  of  Married  Woman,  see  Estoppel, 
8-10,  25,  37-42,  64. 

Burden  of  Proof  in  Case  Affecting,  see  Evi- 
dence, 69,  70,  72. 

Presumption  as  to  Marriage,  see  Evidbnoe, 
89-92. 

Parol  Evidence  of  Marriage,  see  Evidence, 
252, 

(Certificate  of  Marriage  as  Evidence,  see  Evi- 
dence, 288. 

For  Divorce  as  Evidence,  see  Evidence, 
296. 

Presumption  as  to  Validity  of  Conveyances 
between,  see  Evidence,  235-238. 

Confession  of  Marriage,  see  Evidence,  528. 

Loss  of  Privilege  as  to  Letter  between,  see 
Evidence,  554. 

Relevancy  of  Evidence  to  Show  Marriage, 
see  Evidence,  665,  666,  751-754. 

SuflSiciency  of  Proof  for  Divorce,  see  Evi- 
dence, 883. 

For  Execution  ajgainst  Wife,  see  False  Im- 
prisonment, 8. 

Fraud  between,  see  Contracts,  329,  334,  385, 
337;  Fraud  and  Fraudulent  Convey- 
ances, 6. 

For  Conveyance  in  Consideration  of  Marriage, 
see  Fraud  and  Fraudulent  Convey- 
ances, 33. 

For  Fraudulent  Conveyances  between,  see 
Fraud  and  Fraudulent  Conveyances 
47. 48. 

Married  Woman  as  Person,  see  In8olvency.4. 

Insurable  Interest  of  Husband,   see  Insur- 

.    ANCE,  24. 

For  Wife's  Interest  in  Life  Insurance,  see  In- 
surance, 216-219,  236,  322-325,386,  337. 

Service  to  Give  Jurisdiction  to  Annul  Mar- 
riage, see  Judgment,  10. 

Unauthorized  Appearance  of,  see  Judgment, 
14,44. 

Compeling  Appearance  in  Divorce  Case,  see 
Judgment,  44. 

Conclusiveness  of  Judgment  against  Wife, 
alone,  see  Judgment,  49. 

What  Matters  Adjudicated  in  Divorce  Suit, 
see  Judgment,  64,  65. 

Effect  on  Wife  of  Judgment  to  which 
Husband  is  a  Party,  see  Judgment,  94. 

Effect  of  Divorce  Suit  on  Lien  of  Judgment, 
sec  Judgment,  102. 

As  to  Divorce  in  Foreign  Country,  see  Judg- 
ment, 109. 

As  to  Divorce  in  Sister  State,  see  Judgment, 
111-114. 

Attack  on  Judicial  Sale  of  Wife's  Property, 
see  Judicial  Sale,  8. 

Jurisdiction  of  Justice  as  to,  see  Justioe  of 
the  Peace,  3, 

Communication  between,  as  Publication  of 
Libel,   see  Libel  and  Slander,  12,  13. 

Lien  on  Wife's  Premises,  see  Liens,  38. 

Limitation  of  Action  for  Divorce,  see  Limita- 
tion OP  Actions,  34. 

Running  of  Statute  against  Wife,  see  Limit- 
ation OF  Actions,  68. 

Effect  of  Divorce  Suit  as  Lis  Pendens,  see  Lis 
'Pendens,  1,  7-9. 

Discliarge  of  Wife  on  Mortgage,  see  Mort- 
gage, 51. 
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Imputed  Negligence  of  Husband,  see  Negli- 
gence, 98. 

Imputed  Notice  to,  see  Notice,  40,  41. 

For  Legitimation  of  Child  by  Marriage,  see- 
Pakf-nt  and  Child,  10.  11. 

Consent  of  Husband  to  Surgical  Operation  on 
Wife,  see  Physician  and  Surgeon,  3. 

For  Sale  by  Agent  to  His  Own  Wife,  see 

PUINCIPAL  AND  AgENT,  30. 

Liability  of  Husband  for  Assault  with  Intent 

to  Hape,  see  Rape. 
As  to  Release  by  Wife,  see  Release,  1. 
Tax  on,  see  Taxes,  125. 
PurcJiase  by  Husband  for  Taxes,  see  Taxes, 

178. 
Wife's  Title,  in  Trespass,  see  Trespass,  6. 
Revocation  of  Will  by  Marriage,  see  WiLi-a. 

23-27. 
Condition  in  Restraint  of  Marriage  in  Will, 

see  Wills,  162-166. 
As  Witnesses,  see  Witnesses,  8,  10, 14,  18. 


I.   Marriage;  Validity;  Effect. 
a.  In  General, 

1.  Marriage  is  more  than  a  contract.  It 
Is  an  institution  which  is  the  foundation  of  tii« 
family  and  of  society;  the  rights  and  qualifica- 
tions of  the  parties  thereto  depend  upon  the 
legislation  of  the  State  as  controlled,  for  the 
benefit  of  the  entire  community,  by  principlea 
of  public  policy.  State  v.  Tutty  (C.  C.  S.D.  Ga.) 
41  Fep.  Rep.  753,  7:  50 

2.  A  marriage  void  in  toto  at  the  time  it  is 
made  cannot  be  made  valid  by  a  subsequent 
statute,  so  as  to  impose  upon  the  husband  the 
burden  of  alimony.  Steioart  v.  Vandervart, 
34  W.  Va.  524,  12:  50 
License ;  comiiioii-law  marriaffe* 

3.  A  common-law  marriage  is  good,  though 
not  in  conformity  to  the  statutory  require- 
ments, unless  the  statute  contains  express 
words  of  nullity.  State  v .  Bittick,  103  Mo. 
183,  llx  587 

4.  A  license  is  not  necessary  to  the  validity 
of  a  marriage,  under  a  statute  which  does  not 
declare  a  marriage  without  a  license  to  be  void, 
although  it  provides  that  "  previous  to  any 
marriage  in  this  State  a  license  for  that  pur- 
pose shall  be  obtained. "  IcL 
But  see  next  case. 

5.  A  common-law  marriage  is  not  valid  un- 
der a  statute  requiring  a  license  for  a  marriage, 
and  providing  that  certain  persons  shall  oe 
authorized  to  perform  the  ceremony,  and  ex- 
pressly providing,  further,  that  a  marriage 
shall  not  be  void  because  solemnized  by  a  per- 
son not  legally  authorized  to  perform  it  if  the 
parties  to  the  marriage  or  either  of  them  believe 
they  are  lawfully  married,  and  also  that  mar- 
riages solemnized  before  or  in  any  religious 
organization  or  congregation,  according  to  Uie 
ritual  or  form  commonly  practiced  therein, 
shall  be  valid.  Be  McLaughlin's  BstaU  (Wash.) 
4  Wash.  570,  16:  699 

6.  A  mutual  agreement  to  marry  each 
other,  made  by  parties  competent  to  marr^,  ia 
the  presence  of  witnesses,  together  with  a. 
written  agreement  to  the  same  effect,  signed  by 
the  parties  and  the  witnesses,  is  sufficient  1e 
make  a  valid  common-law  marriage.  Slate  v. 
Bittick,  103  Mo.  183,  11?  58T 
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Xffect  of  cohabitation  or  condttct« 

7.  Marriage  may  be  proved  by  tbe  con- 
•duct  of  the  parties,  where  the  habit  and  repute 
to  show  that  the  marriage  status  has  lieen  as- 
sumed is  all  uniform  and  undivided,  although 
the  connection  of  the  parMi>s  whs  in  its  begin- 
ning illicit.     White  v.  White,  82  Cal.  427, 

7:  799 

8.  A  marriage  between  a  man  and  his 
housekeeper  was  held  to  be  established,  al- 
though tbey  never  had  any  marriage  ceremony 
performed,  and  illicit  intercourse  began  between 
them  within  one  week  after  she  came  into  his 
house,  without  any  promise  of  marriage,  and 
for  several  years  thereafter  and  until  their  re- 
moval to  another  place  she  was  not  regarded  in 
the  community  as  his  wife,  where  several  chil- 
dren were  bom  to  them,  and  after  their  re- 
moval she  was  treated  by  him  in  all  respects  as 
his  wife,  and  so  introduced  by  him  to  the  peo- 
ple of  the  community,  and  so  regarded  and 
treated  by  all  their  acquaintances  in  tbe  limited 
circle  in  which  they  moved.  Id. 

9.  A  finding  of  marriage  is  justified  by  evi- 
•dence  thai  a  man  and  woman  left  her  parent's 
house  with  trunks  and  beddiog,  he  declaring 
that  they  were  to  be  married,  that  tbey  went 
to  an  hotel,  where  a  person  whom  the  woman 
supposed  to  be  a  minister  appeared,  when 
something  was  done  the  exact  nature  of  which 
Is  not  shown,  from  which  time  the  parties  live 
and  cohabit  together  as  husband  and  wife, 
▼isit  the  relatives  of  both  as  such,  and  continue 
the  relation  for  several  years;  and  that  the 
woman  assumed  and  always  went  by  the  man's 
name,  and  bears  an  untarnished  reputation. 
Kims  ▼.  Thompson,  88  Wis,  261,        17:  847 

10.  No  marriage  is  shown  by  a  man's  ac- 
Icnowledgment  ot  a  woman  as  his  wite  in  ine 
presence  of  others,  and  by  their  living  together 
as  man  and  wife  for  one  week  prior  to  his 
death,  where  their  intention  was  to  have  a 
marriage  ceremony  performed  the  next  week, 
and  this  was  prevented  by  his  death.  Orimm*B 
Appeal,   181  Pa.  1»9,  6:  717 

11.  A  continuance  of  cohabitation  after  the 
removal  of  an  obstacle  to  a  valid  marriage  will 
not  be  sufScient  to  constitute  such  a  marriage, 
where  the  cohabitation  began  under  an  illegal 
marriage  entered  into  in  good  faith  by  one  of 
the  parties  only.  Collins  ^,  Voorheee  (N.  J. 
Err.  &  App.)  47  N.  J.  Eq.  (2  Dick.)  555, 

14:  864 
Fraud* 

12.  False  representations  of  pregnancy  made 
by  a  woman  to  induce  a  man  with  whom  she 
has  had  illicit  intercourse  to  marry  her  are 
not  such  fraud  as  will  entitle  him  to  a  divorce 
in  case  he  enters  into  the  marriage  contract, — 
at  least  if  they  w^ere  not  believed  by  him. 
Todd  ▼.  Todd,  149  Pa.  60,  1 7:  820 

18.  False  representations  by  a  woman  to  a 
man  whh  whom  she  had  had  illicit  intercourse 
and  who  knew  her  to  be  pregnant,  that  he  was 
the  only  person  with  whom  she  had  been  incon- 
tinent, made  to  induce  him  to  marry  her,  are 
not  fraud  for  which  the  marriage  will  be  an- 
nulled.   Franke'7.  FrankeUCvA.)      18:875 

14.  A  contract  of  marriage  may  be  avoided 
when  brought  al)out  by  artifice  or  fraudulent 

gractices,  but,  as  a  general  rule,  concealment 
y  one  of  the  parties  of  personal  traits  or  defects 
•of    character,  or   habits,    reputation,  bodily 
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health,  or  other  peculiar  infirmities,  is  not  suf- 
ficient ground  for  avoiding  a  marriage.  Lewis 
y.  LeiciH,  44  Minn.  124,  9:  505 

15.  The  possibility  or  probability  that  a 
woman  may  again  t)ecome  Insane,  growing  out 
of  the  fact  that  she  has  previously  been  so, 
which  fact  is  concealed  from  a  man  about  to 
marry  her,  does  not  constitute  such  a  fraud  as 
entitles  the  husband  to  have  the  marriage  dis- 
solved, her  sanity  at  the  time  of  the  marriage 
being  unquestioned.  Oummington  v.  Belcher- 
t^rn,  149  Mass.  2>3,  4:  181 

16.  A  decree  annulling  a  marriage  on  tlie 
ground  that  the  husband's  consent  was  ob- 
tained by  fraud  necessarily  implies  the  origi- 
nal existence  of  a  lawful  marriage.  id. 
Duress. 

17.  Tlireats  to  inflict  bodily  harm  upon  a 
person  unless  he  marries  another  will  not  en- 
title him  to  a  divorce  in  case  he  does  so,  where 
it  does  not  appear  that  he  was  coerced  by  the 
threats,  but  entered  into  th*»  marriage  contract 
from  other  motives.  Toddy,  Todd,  149  Pa. 
60,  17:  820 
Miscegenation. 

18.  By  tlie  settled  policy  of  the  state  of 
Gleorgia,  marriage  relations  between  white  per- 
sons and  persons  of  African  descent  are  forever 
prohibitea,  and  by  the  statutes  of  the  State 
such  marriages  are  declared  null  tfud  yoiil. 
Siate  V.  Tutty  (C.  C.  S.  D.  Ga.)  41  Fed.  Rep. 
753,  7:  50 

b.  Capacity  of  Parties. 

Of  infants. 

19.  Voluntai-y  cohabitation  before  the  age  of 
consent  will  not,  under  Wis.  Kev.  Stut.§§:i^350, 
2353,  defeat  an  action  for  annulment  of  a  mar- 
riage on  the  fsrouud  of  want  of  age  or  under- 
standing.   Eliot  V.  Eliot,  77  Wis.  63-1, 

10:  568 

20.  A  party  need  not  wait  until  the  statutory 
age  of  consent  before  instituting  an  action  tu 
annul  a  marriage  contracted  while  under  the 
age.  Id. 

21.  The  common-law  rule  in  regard  to  the 
ages  ot  consent  ofparties  contracting  marriage 
was  abrogated  by  Wis.  Rev.  Stat.  §  2829,  which 
specifies  the  ages  at  which  persons  shall  l)e 
capable  of  contracting  marriage,  although  there 
is  no  express  provision  that  the  persons  under 
the  ages  specified  shall  be  incapable  of  con- 
tractinc:  the  marriage  relation.  Id- 

22.  I^he  marriage  of  a  boy  in  his  sixteenth 
year,  although  declared  bjr  the  Georgia  Uode 
to  be  void  in  the  sense  of  being  absolutely  void, 
may  nevertheless  be  ratified  and  confirmed  by 
continuing,  after  arriving  at  the  age  of  seven- 
teen years,  to  cohabit  with  his  wife  as  such 
Smith  V.  Smith,  84  Ga.  440,  8:  868 

23.  An  infant  incapable  for  want  of  age  of 
entering  into  a  valid  contract  of  marriage  is 
incapable  also  of  estopping  himself,  by  a 
fraudulent  declaration  of  his  age  at  tbe  time  of 
entering  into  such  contract,  from  asserting  its 
invalidity  in  an  action  to  annul  it,  which  is 
brought  under  a  statute  permitting  its  annul- 
ment, with  the  sole  proviso  that  there  must 
have  been  no  voluntary  cohabitation  after  the 
attainment  of  the  age  of  consent.  Kliof  v. 
Eliot,  81  Wis.  295,  15:  859 

24.  If  fraudulent  misrepresentations  as  to 
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his  age  will,  in  an^  event,  estop  an  infant  from 
asserting  want  of  age  for  the  purpose  of  pro- 
curing the  annulment  of  the  marriage  into 
which  he  has  entered,  the  other  parly  must 
have  been  led  by  the  fraud  to  beUeve  that  no 
legal  impediment  to  the  marriage  existed;  and 
they  will  be  unavailing  where  the  law  required 
the  consent  of  the  parents  of  an  infant  of  the 
age  he  represented  himself  to  be,  before  the 
marriage  could  be  solemnized,  which  was  not 
obtained.  Id, 

Of  insane  person. 

25.  The  courts  are  not  authorized  to  decree  a 
marriage  contract  void  on  the  ground  of  the 
insanity  of  one  of  the  parties,  except  for  such 
want  of  understanding  in  such  party  as  to  ren- 
der him  or  her  incapable  of  assentmg  thereto. 
And  though  such  person  may  be  subject  to 
some  vice  or  uncontrollable  impulse  or  pro- 
pensity, yet  if  otherwise  sane  and  able  to  un- 
derstand the  nature  and  obligations  of  the 
marriage  contract,  a  decree  of  nullity  will  not 
be  granted.    Letois  v.  LetDtSj  44  Minn.  124, 

9:  605 
Physical  incapacity. 

26.  Pregnancy  of  a  wife  at  the  time  of 
marriage  does  not  constitute  physical  incapacity 
for  which  the  marriage  will  be  annulled  under 
Cal.  Civ.  Code,  {^5^  58,  82;  but  such  incapacity 
must  be  such  pbysicial  defect  or  incurable 
disease  as  will  prevent  sexual  coition.  Franke 
V.  Franke  (C&l)  18:  376 
See  also  itupra,  12,  18. 

27.  The  wonls  "physically  and  incurably 
incapacitated  from  entering  into  the  marriage 
state,  '*  in  Ala.  Code  1686,  §  2332,  stating  a 
cause  of  divorce,  mean  impotcncy  to  consum- 
mate the  luarriaire.     Anonymous^  89  Ala.  291. 

7;  486 
Other  existing  marriage. 
28.  A  marriage  between  a  man  and  a  woman 
who  had  a  husband  then  living  is  absolutely  void 
without  a  decree,  under  W.  Va.  Code  1860, 
chap.  109,  §  l,and  confers  no  ri^t  to  alimony. 
Steimrt  v.  Vaiidsrvort,  84  W.Va.  524,  18:  60 

29.  No  common-law  marriage  is  proved  by 
testimony  that  a  man  and  a  woman  made  an 
agreement  to  live  together  as  man  and  wife, 
followed  by  actual  living  together  under  the 
agreement  until  his  death,  where  it  also  ap- 
pears that  at  the  time  of  the  agreement  the 
woman  had  a  husband  living,  with  no  belief 
on  her  part  that  he  was  dead;  that  the  man 
promised  to  take  care  of  her  if  she  would  be- 
have herself,  and  that  tbey  would  get  married 
in  the  future,  which  they  never  tried  to  do; 
and  that  after  his  death  she  made  a  claim 
against  his  estate  and  recovered  for  personal 
services.    Spencer  v.  Pollock,  83  Wis.  215, 

17:  848 
Marriag^e  after  divorce. 

30.  The  marriage  of  a  party  to  a  divorce  suit 
with  a  third  person  before  the  expiration  of 
the  time  for  an  appeal  is  a  nullity,  although 
no  appeal  is  taken  and  the  parties  live  to- 
gether as  husband  and  wife  until  one  of  them 
dies,  under  Wash.  Code  1881,  §2008,  declaring 
that  the  court  shall  order  "a  full  and  com- 
plete dissolution  of  the  marriage,"  but  provid- 
ing that  neither  party  shall  be  capable  of  con- 
tracting marriage  with  a  third  person  until 
the  time  for  an  appeal  expires.  Be  Smith's 
Eitate,  4  Wash.  702,  17:  678 
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81.  Statutory  prohibition  to  remarry  within^ 
a  certain  time  after  divorce  has  no  force  out 
of  the  State  in  which  the  decree  is  granted. 
PMUips  V.  Madrid,  83  Me.  205,         18:  868 

32.  The  Maine  statute  prohibiting  the 
guilty  party  in  a  divorce  suit  to  remarry  ap- 
plies only  to  divorces  granted  by  the  courts- 
in  that  state.  Id, 


II.  Bkbaoh  of  Pbomisb. 

38.  A  man  is  justified  in  breaking  an  engage* 
ment  to  marry  if  he  is  afflicted  with  an  incur- 
able disease,  such  as  syphilis,  which  has  reap- 
peared without  any  new  fault  on  his  pait, 
after  making  the  engagement,  where  he  be- 
lieved himself  at  that  time  to  be  entirely  cured 
and  in  sound  health.  Shackltford  v.  Hamil- 
ton, 93  Ky.  — ,  16:  681 

34.  Kinship  of  the  parties  is  no  defense  to  an 

action  for  breach  of  promise  of  marriaf^,  when 
it  is  not  within  the  degrees  within  which  mar- 
riage is  macfe  unlawful  by  statute.  Albertz  v. 
AlSertz,  78  Wis.  72,  10:  68* 

35.  The  abusive  conduct  of  plaintiff  toward 
the  mother  and  sister  of  the  defendant  In  an 
action  for  breach  of  promise  of  marriage,  and 
her  lewd  and  immodest  conduct  wilh  another 
ronn.  are  matters  for  mitigation  of  damairos 
only.  Id. 

III.  Rights  and  Liabilities  of  Hubband. 
As  to  Property,  see  infra,  VI. 

36.  An  infant  husband  is  entitled  to  his 
own  wages  so  far  as  they  are  necessary  for  bis- 
own  support  and  that  of  his  wife  and  children, 
even  if  he  married  without  his  father's  consent. 
Com.  V.  Oraham,  157  Mass.  73,         16:  678 
Liabilities. 

37.  A  wife  cannot,  acting  as  the  agent  of 
her  husband,  bind  him  by  her  contracts  ex- 
cept for  necessaries.  Harris  v.  Smith.  79 
Mich.  54.  6:  708 

38.  A  husband  is  liable  for  goods  furnished 
to  his  wife  after  she  has  left  him  without  cause, 
by  a  person  from  whom  she  had  previously 
bought  goods  which  had  been  paid  for  bjr  the 
husband,  if  such  person  has  no  knowledge  or- 
reason  to  know  of  the  separation  and  the  con- 
sequent termination  of  the  wife's  agency. 
Gowell  V.  Phillips.  17  R,  L  188,  11:  188 

89.  A  wife  wrongfully  turned  away  by  her 
husband  cannot  pledge  his  credit  for  neces- 
saries, if  she  has  an  adequate  .income  of  her 
own  wilh  which  she  can  supply  herself.  Hunt 
V.  Hayes,  64  Vt.  89,  16:  681 


IV.  Liabilities  and  Disabilities  of  Wife. 

40.  The  separate  estate  of  a  married  woman 
cannot  be  charged,  in  a  suit  bv  her  father's  ad- 
ministrator, with  moneys  paia  by  her  father  as 
surety  for  her  husband.  EeUey  v.  KeUey  (Yt) 
eSYt.  41,  18:640> 
As  to  torts. 

41.  A  married  woman  is  personally  liable 
for  her  civil  torts,  including  such  frauds  as  do 
not  grow  out  of,  or  are  not  directly  connected 
with,  or  a  part  of,  a  contract  which  she  has  un* 
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dertaken  to  make.  Prentiss  t.  PaM^^,  25Fla. 
927,  7:  640 

43.  Wherever  coverttire  avoids  a  contract 
which  a  wife  has  attempted  to  make,  it  like- 
wise bars  a  personal  recovery  against  the  wife 
on  the  ground  of  the  fraud  connected  there- 
with; and  the  bar  cannot  be  overcome  by  suing 
her  in  an  action  ex  delicto.  Id, 
As  to  contracts. 

See  also  infra^  93. 

48.  A  void  contract  by  a  married  woman  to 
leave  to  an  adopted  child  all  her  property 
at  death  canoot  be  ratified  after  she  becomes 
sole.    Austin  v.  Davis,  128  Ind.  472, 

12:  180 

44.  The  power  of  a  marrif?d  woman  to  sell 
and  transfer  any  of  the  loans  of  tbe  Common- 
wealth of  Pennsvlvania,  or  of  tbe  city  of  Phil- 
adelphia, with  like  effect  as  if  she  were  unmar- 
ried, under  the  Pennsylvania  Act  of  March  18, 
1875,  extends  to  foreign  or  nonresident  married 
women  ow ning  such  securities.  Farmers  d  M. 
Nat,  Bank  v.  Loftus,  183  Pa.  97,         7:  318 

45.  The  existence  of  a  marriage  contract 
between  husband  and  wife,  giving  her  tbe  rlgbt 
to  control  and  manage  her  separate  estate  and 
propertv  the  same  as  if  she  had  remained  un- 
marrieJ,  does  not  make  her  capable,  at  common 
law,  of  binding  herself  by  a  contract.  Pren' 
lis  ▼.  Paisley,  25  Fla.  927,  7:  640 

46.  Under  Ga.  Code,  §  1754,  providing  that 
all  property  acquired  by  the  wite  during  cov- 
erture shall  vest  in  ana  belong  to  the  wife,  a 
married  woman  may  make  a  bmding  contract 
for  the  purchase  or  acquiring  of  property, 
whether  she  has  a  separate  estate  or  not. 
Hays  y.  Jordan,  85  Ga.  741,  9:  873 

47.  A  married  woman  who  indorses  blank 
promissory  notes,  at  her  husband's  reqiiest,  for 
him  to  flU  up  and  use,  which  afterwards  and  in 
her  absence  he  fills  up  and  negotiates  for  value 
at  a  bank,  is  liable  to  the  bank  as  Indorser,  un- 
der the  Massachusetts  statutes,  which  give  her 
the  unrestricted  right  to  contract  except  with 
lier  husband.  Binney  ▼.  Qlobe  Nat.  Bank 
150  Mass.  574,  6:  379 
As  to  Judgment  note* 

48.  A  married  woman  is  not  empowered  to 
bind  herself  by  a  judgment  note,  by  the  provl 
sions  of  the  Pennsylvania  Married  Person's 
Property  Act  of  June  8,  1887  (Pa.  Pub.  Laws, 
382);  at  least  if  it  is  not  given  in  the  manage- 
ment, or  for  the  benefit  of,  her  sepratc  estate 
or  in  the  prosecution  of  any  business  in  which 
she  engaged, or  for  necessaries.  Hoop  ▼.  Re^U 
Estate  Invest.  Co.  182  Pa.  496,  7:  211 
Employment  of  servant. 

49.  A  married  woman  is  not  liable  for  tlie 
negligence  of  a  servant  hired  by  her,  althougli 
she  is  living  apart  from  her  husband,  who  is  a 
resident  of  another  state.  Ferguson  v.  Neil- 
son,  17  R.  I.  81,  9:  156 

60.  The  liability  of  a  woman  who,  while 
unmarried,  employed  a  servant,  for  no  definite 
time,  for  services  rendered  after  her  marriage, 
depends  upon  her  having  expressly  or  impliedly 
charged  her  separate  estate  with  the  payment 

thereof.    Bevill  v.  Cox,  107  N.  C.  175, 

11:  274 

Ratillcation. 
51.  An  agreement  by  a  man,  on  behalf  of  his 

wife,  to  a  family  settlement  of  an  estate  in 

which  she  is  interested,  by  which  certain  in- 
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surance  policies  payable  to  her  are  made  part 
of  the  general  fund,  is  ratified  by  her  subse- 
quently joining  in  an  application  for  the  ap- 
pointment of  an  administrator,  and  the  execu- 
tion of  a  power  of  attorney  to  enable  him  to 
collect  the  money  in  accordance  with  the 
agreement;  and  it  will  be  binding  on  her  al- 
though the  husbaod  had  no  authority  to  make 
it.  iSupreme  Assefinbly  R,  8.  of  Q.  F.  v .  Camp-' 
heU,  17  R.  I.  402,  18:  601 


V.  Joint  Liability. 

52.  The  family  czx>enses  for  which  husband 
and  wife  are  made  liable  by  HilVs  (Or.)  Code, 
§  2874,  include  the  purchase  price  of  a  buggy 
bought  by  the  husband  for  family  use,  and 
which  is  used  by  the  family,  thdd  v.  St. 
John,  %2  Or.  250,  16:  717 


VI.  Propeett-Rights  ;   Transactions    be- 
tween. 

a.  In  General  ;  Estate  by  Entireties. 

58.  The  expenses  incurred  by  a  husband  in 
building  a  house  on  his  wife's  land  and  improv- 
ing the  property,  on  her  assurances  that  he 
should  enjoy  it  with  her  as  a  home,  may  be 
allowed  to  him  when  she  has  driven  him  away, 
on  the  ground  that  her  action  is  in  bad  faith 
pnd  fraudulent.  FitUayson  v.  Finlaysf/n,  17 
Or.  847,  8:  801 

54.  A  deed  merely  for  purposes  of  partition 
made  by  direction  of  one  of  the  heirs  to  him- 
self and  wjfe  jointly,  does  not  give  her  any  in- 
terest in  the  land,  as  it  conveys  no  new  estate. 
Harrison  v.  Ray,  108  N.  C.  215.        11:  788 

55.  A  woman's  share  as  tenant  in  common 
in  the  proceeds  of  lands  the  right  to  the  pos- 
session of  which  vested  in  her  after  tbe  pas 
sage  of  the  Ddaware  married  woman's  Acts, 
and  which  have  been  sold  under  direction  of 
court  for  partition,  will  not,  at  the  request  of 
her  husband,  be  invested  for  his  benefit,  but  it 
will  be  paid  to  her  absolutely.  Moore  v.  Darby 
6  Del.  Ch. — ,  13:  84(3 
Entireties. 

See  also  infra,  81, 168. 

56.  A  deed  to  a  woman  and  her  husband, 
and  '*the  survivor  of  them,  in  his  or  her  own 
right."  gives  each  a  life  estate,  with  a  fee  to 
the  survivor.     Mitlel  v.  Karl,  133  Dl.  65, 

8:  666 

57.  An  estate  in  entirety  is  created  by  a 
deed  to  husband  and  wife  and  their  lieirs  and 
assigns  forever.  McLeod  v.  7  arrant,  39  S.  C. 
— ,  80:  846 

58.  A  deed  conveying  real  estate  to  a  hus- 
band and  wife  conveys  the  same  to  them  in 
entirety,  and  on  the  death  of  one  the  survivor 
takes  the  entire  estate.  Neither  the  st,ntute8 
relating  to  married  women,  nor  the  statutes 
relating  to  descents  and  distributions,  nor  any 
other  statutes,  have  changed  this  rule  of  law 
in  Kansas  with  respect  to  the  rights  of  the 
survivor.     Baker  v.  Stewart,  40  Kan.  442, 

8:  434 
In  morti^an^e. 

59.  Tenancy  by  the  entirety  does  not  exist 
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in  a  bond  and  mortgage  executed  to  husband 
and  wife  for  moneys  of  whieb  each  individually 
contributed  a  part;  but  upon  the  death  of  either, 
his  or  her  share  vests  m  his  or  her  personal 
representatives.    He  Albt'echt.  186  N.  Y.  91, 

18:  889 

b.  Community  Property. 

See  also  infra,  86,  104. 

60.  Business  debts  incurred  by  a  husband  are 
chargeable  upon  the  comrauDlty  property,  un- 
less the  business  is  shown  not  to  have  been 
conducted  by  him  for  the  benefit  of  the  com- 
munity. Oregon  Imp,  Co.  v.  Sagameister 
4  Wash.  710,  1»:  888 

c.  Fraud  on  Marital  Bights. 

See  also  DowKii.  11. 

61.  The  mere  failure  of  a  grantor  to  inform 
his  intended  wife  of  a  couve)ranoe  by  him  just 
before  marriage  is  not  of  Itself  sufficient  to 
make  it  fraudulent  as  to  her.  DucUev  v.  Dud- 
ley,  76  Wis.  667,  8:  814 

62.  A  conveyance  to  the  grantor's  mother, to 
wnom  ne  was  largely  indebted,  to  carry  out  the 
wishes  of  his  deceased  father,  and  in  tue  belief 
that  she  needed  it  much  more  than  he  did,  al- 
though it  was  not  made  in  payment  of  the  debt, 
but  on  a  nominal  consideration  and  without  the 
knowledge  of  his  intended  wife,  whom  he  soon 
after  married,  is  not  fraudulent  as  to  her.    Id. 

63.  The  fact  that  a  conveyance  made  by  a 
man  with  the  consent  of  his  intended  wife  re- 
served a  life  estate  in  himself  is  not  a  matter 
of  which  she  can  complain.  Mun'ay  v.  Mur- 
ray, 90  Ky.  1.  8:  96 

64.  A  conveyance  upon  the  eve  of  mnrrianre, 
to  be  regarded  in  equity  as  a  fraud  upon  the 
legal  rights  of  the  intended  wife,  and  conse- 
quently not  binding  upon  her,  must  be  made 
without  her  consent  or  knowledge-  Id, 

d.   Separate  Eetate  or  Business. 

65.  A  legacy  due  a  wife  from  her  father's 
estate,  coming  into  possession  after  the  Vir- 
ginia Act  of  1876-77.  chap.  329.  belongs  to 
her.     Alexander  v.  Alexander,  85  Va.  353, 

1:  186 

66.  The  wife's  interest  in  slaves  of  her  de- 
ceased father  in  1863  in  North  Carolina  vested 
absolutely  in  her  husband  and  was  subject  to 
his  debts,  and  she  could  not  prevent  such  vest- 
ing.    Ferrell  v.  Thompsoji,  107  N.  C.  420, 

10:  861 

67.  Merely  providing  ordinary  an(i  neces- 
saiy  clothing  lor  the  wife  by  the  husband  in 
discharge  of  his  duty  growing  out  of  the 
marital  relation  does  not  make  it  her  property, 
within  the  meaning  of  the  Alabunia  statute 
providing  that  all  property  atjquired  by  a 
wife  after  marriage,  in  any  manner,  inclucling 
that  acquired  by  gift  from  or  contract  w^ith 
the  husband,  shall  become  her  separate  estate. 
Richardson  v.  Louieville  cfe  iV.  B.  Go.  85  Ala. 
559,  2:  716 

68.  Where  by  deed  land  was  conveyed  direct, 
ly  to  a  married  woman,  prior  to  the'  West  Vir- 
ginia Code  of  1868,  such  a  conveyance  did  not 
create  In  her  a  separate  estate,  but  the  husband 
became  entitled  to  a  freehold  estate  in  the  land, 
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which  would  continue  at  least  during  the  Joint 
lives  of  the  husband  and  wife,  with  remainder 
in  fee  to  the  wife.  Ventral  Land  Co.  v.  Laid- 
leyf  82  W.  Va,  134,  3:  886 

69.  A  married  woman  who  allows  her  hus- 
band to  use  her  oxen,  horses,  and  other  per- 
sonal property  upon  her  farm  in  carrying  on 
his  own  business,  is  not  thereby  **doing  busi- 
ness on  her  separate  account,"  within  tlie  mean- 
ing of  the  Massachusetts  statute  requiring  her 
to  file  a  certificate  in  order  to  exempt  the  prop- 
erty from  liability  for  his  debts.  Plaistedy. 
Hair,  150  Mass.  275.  6:  664 

70.  Hay  severed  from  land  of  a  married 
woman  and  stored  m  ner  oarn  oy  ner  nusoana, 
who  has  expended  money  and  labor  upon  it, 
under  a  license  from  her  to  till  the  land  and 
take  the  crops  for  his  own  benefit, — ^is  subject  to 
attachment  by  his  creditors.  Id. 

71.  Iowa  Rev.  1860,  §  2499,  requiring  a  wife 
to  place  notice  of  her  ownership  on  record,  has 
no  application  to  parties  who  became  creditors 
of  her  husband  after  the  repeal  of  that  statute. 
Fledge  v.  Olenny,  76  Iowa,  613,  1:  479 

72.  Keeping  boarders  by  a  married  woman 
is  such  a  business,  independent  of  her  duties 
as  a  wife,  as  authorizes  her  to  hold  the  prtv- 
ceeds,  under  Iowa  Code,  g  2211.  Id. 

e.  Contracts    With  or  Conveyances  To    Each 

Otlie?'. 

73.  Contracts  between  husband  and  wife  are 
not  made  valid  at  law  by  the  statutes  of  New 
York.  If  any  exception  exists  it  is  under  the 
Act  of  1887.  Hendricks  v.  Isaacs,  117  N.  Y. 
411,  6:   659 

74.  The  agreement  of  a  wife  living  separate 
trom  her  husband  to  repay  advances  by  him 
for  the  support  of  herself  and  children,  but  of 
money  given  her  by  the  will  of  his  deceased 
father  expressly  for  the  support  of  herself  and 
children,  will  be  enforced  in  equity  if  the  mon- 
ey thus  given  by  will  has  not  been  expended 
for  their  support.  If  .she  has  expended  the 
whole  sum  for  such  support,  the  husband  has 
DO  equity  for  the  enforcement  of  the  contract 

Id. 

75.  A  contract  by  a  wife  to  support  her 
husband  for  life,  in  consideration  of  a  con- 
veyance of  land  by  him  to  her,  is  void.  Cor- 
caranJT.  Corcoran,  119  Ind.  138,  4:  788 

76.  A  contract  by  a  husband  to  pay  his 
wife  for  services  rendered  in  his  business  is 
not  enforceable,  because  without  consideration, 
since  such  services  as  she  may  render  him, 
whether  within  or  without  the  strict  line  of 
her  duty,  belong  to  him.  Blaechinska  v. 
Howard  Mission  cfc  H.  far  L.  TF.  180  N.  Y. 
497,  16:  815 

77.  The  power  given  to  a  married  woman  by 
How.  (Mich.)  Stat.  g§  6295-6297,  to  contract  in 
regard  to  her  separate  property,  does  not  extend 
to  a  joint  contract  with  her  husband  in  refer- 
ence to  property  held  by  them  by  entireties. 
Speier  v.  Opfer,  73  Mich.  35,      .  8:  845 

78.  The  rule  that  a  wife  cannot  make  con- 
tracts with  her  husband  or  transfer  property  to 
him  does  not  prevent  him  from  acquirmg  laie 
to  crops  raised  and  gathered  from  her  land,  on 
which  he  expends  money  and  labor,  although 
having  the  use  of  her  i)ersonal  property  there- 
for, where  she  consents  that  he  may  till  the 
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land  for  Ids  own  benefit.    Plaisted  v.  Eair, 
150  Mass.  275,  5:  664 

CrOBveyaace  to  husband* 

79.  The  wife's  conveyance  of  her  separate 
real  estate  directly  to  her  hustMind  is  void  in 
Indiana,  unless  the  transaction  can  be  sos- 
tained  upon  the  principles  of  equity.  Johrucm 
T.  Jouehert,  124  Ind.  105.  8:  795 

80.  A  wife  cannot  make  a  valid  conveyance 
directly  to  her  husband,  although  he  joins  in 
the  deed  as  grantor  also,  where  the  statutes- do 
not  permit  her  to  make  a  valid  deed  unless 
her  husband  joins  in  it  as  grantor.  Bieo  v. 
Branderuitein,  98  Cal.  465,  20:  702 
-Conveyance  to  wife. 

81.  A  husband  can  convey  his  title  as  ten- 
4int  in  entirety  through  a  third  person  to  his 
wife.    Donahvs  v,  Hubbard^  154  Mass.  587, 

14:  128 

t  Conveyance  or  Mortgages  to  TMrd  Peraom. 

82.  A  married  woman  owning  a  separate 
-estate,  where  there  is  no  restriction  upon  her 
power*  is  authorized  by  the  Tennessee  Act  of 
1869-70  to  convey  such  estate  without  her 
husband  joining  in  the  deed,  where  she  has 
a  privy  examination  before  a  chancellor,  or 
circuit  judge  of  the  State,  or  clerk  of  the 
county  court.  Bobineon  v.  (^ueen,  87  Tenn. 
445,  8:  214 

83.  If  a  deed  from  a  husband  and  wife  con. 
-veying  her  land  is  void  as  to  her  because  of 
def ecUve  certificate  of  her  exammation  and  ac- 
knowledgment, a  person  with  notice  of  the 
former  deed,  to  whom  she  conveys  the  land 
after  the  death  of  her  husband,  will  not  hold 
it  as  trustee  for  the  first  purchaser,  or  be  af- 
fected in  any  way  by  the  former  deed.  On- 
tral  Land  Co.  v.  LaidUy,  82  W.  Va.  184, 

8:  886 

84.  A  purshaser  of  land  from  a  married  wo- 
man, under  a  deed  which  is  void  because  of  a 
defective  certificate  of  examination  and  ac- 
knowledgment, is  not  entitled  to  have  the  con- 
sideration refunded  by  a  second  purchaser  un- 
der a  valid  deed,  or  to  have  Uie  land  charirad 
therewith.  Id. 

85.  A  married  woman  who  has  given  a  deed 
which  is  void  for  lack  of  proper  acknowledg- 
ment cannot  ratify  it  during  coverture  by  mere 
admissions  or  recitals  or  other  acts  in  paie,  but 
only  by  acknowledgment  of  the  void  deed,  or 
the  execution  of  another  instrument  in  the 
form  required  by  statute  to  pass  his  title.  Id. 

86.  A  conveyance  of  community  property  in 
Texas,  by  the  husband, — who,  under  Tex.  Kev. 
8tat.  art  2852,  has  full  power  to  sell  it, — ^passes 
the  whole  of  the  common  title,  although  he 
«igns  only  as  agent  of  hid  wife,  under  a  power 
of  attorney  which  gave  him  no  power  to  sell 
the  property.  Dooley  v.  Montgomery,  72 
Tex.  429,  8:  716 

87.  The  grantee  in  a  deed,executed  by  a  hus- 
band and  wife,  of  the  land  of  the  wife,  who  is 
also  an  infant  and  who  was  married  before  any 
of  the  Married  Women's  Eoabling  Acts  were 
passed,  except  that  empowering  her  to  sell  her 
land  by  joining  her  husband  in  the  conveyance, 
takes  the  husband's  right  to  the  possession  and 
enjoyment  of  the  rents  during  his  lifetime,  and 
also  the  wife's  interest  in  the  land  subject  to 
her  rifirht  of  disaffirmance.  BtuU  v.  Harris 
-51  Ark.  294,  8:  741 


Mortffagpe. 

88.  A  mortgage  on  the  separate  estate  of  a 
married  woman,  to  secure  a  loan  to  her  hus- 
band, may  be  upheld  to  the  extent  that  the 
proceeds  are  invested  in  propertv  purchased  for 
her  in  her  name.  Johnson  v.  Jou^hert,  124 
Ind.  105.  8:  795 

89.Remote  grantees  of  a  married  woman  can- 
not set  up  a  plea  of  coverture  in  their  own  t)e- 
half  against  a  mortgage  executed  by  her.  unless 
it  appears  that  they  are  entitled  to  do  so  in 
equity  and  good  conscience  for  the  protection 
oi  a  consideration  actually  paid  her  without 
notice  of  the  invalid  incumbrance,  or  with 
the  mutual  intention  or  agreement  that  they 
should  be  permitted  to  set  up  its  inyaliditv. 

Jlu. 

90.  A  mortgage  by  a  married  woman,  on  her 
separate  property,  in  which  her  lawful  husband 
does  not  join,  is  void,  under  Ind.  Rev.  Stat 
1876,  p.  550  (Rev.  Stat.  1881,  g  5117),  although 
he  has  been  absent  fifteen  years  and  she,  be- 
lieviug  him  to  be  dead,  is  living  with  another 
man  whom  she  believes  to  be  her  lawful  hus- 
band and  who  joins  with  her  in  executing  the 
instrument.  As  to  the  effect  of  the  Indiana 
statute  of  1881  touching  estoppels  in  pais  af- 
fecting married  women,  on  such  an  instrument 
if  made  after  the  passage  of  that  Act, — qwBve. 
Cook  V.  WaLUng,  117  Ind.  9.  2:  769 

g.  Agency. 

91.  The  marital  relation  does  not  of  itself 
disqualify  the  husband  from  acting  as  the 
agent  of  liis  wife  with  reference  to  her  separate 
estate.    Prentiss  v.  Paisley,  25  Fla.  927, 

7:  640 

h.  Partnership. 

92.  A  wife  may  become  a  partner  of  her  hus- 
band under  the  Wisconsin  statutes,  which  au- 
thorize her  to  make  contracts  in  relation  to 
her  separate  estate,  and  in  certain  emergencies 
— as,  in  case  of  her  husband's  desertion— giving 
her  the  power  of  ^feme  sole.  FuUer  <§  K  Co. 
V.  McHenry,  83  Wis.  578,  18:  512 

93.  When  a  husband  and  wife  carry  on  a 
business  as  partners  and  contract  debts  in  the 
course  of  it,  the  wife  cannot  escape  liability 
on  the  ground  of  coverture.  Buau  ▼.  Caffe, 
122  N.  Y.  808,  9:  598 
But  see  eontra*  cases  following. 

94.  A  married  woman  cannot  become  her 
husband's  partner  in  a  mercantile  business  by 
virtue  of  a  constitutional  right  to  hold  sepa- 
rate property,  and  of  statutory  provisions 
authorizing  her  to  transfer  her  separate  per- 
sonal property  and  carry  on  any  trade  or  busi- 
ness. OilkersonrSloss  Oommission  Co.  ▼.  Sal- 
inger, 66  Ark.  294,  16:  526 

95.  A  partnership  between  husband  and 
wife  is  not  aulhori^  by  a  statute  jjroviding 
that  a  wife  may  make  contracts  and  incur  lia- 
bilities as  if  unmarried^and  giving  her  full 
power  to  manage  and  dispose  or  her  own  prop- 
erty, and  also  declaring  that  all  laws  which 
impose  or  recognize  civil  disabilities  upon  a 
wife  that  do  not  exist  as  to  her  husband  are 
abolished.  Seattle  Bd.  qf  Trade  v.  Hayden 
4  Wash.  263,  16:  580 

96.  The  Michigan  statute  giving  to  a  married 
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woman  the  right  to  acquireand  hold  property 
separate  from  her  husband  and  free  from  his 
influence  and  control  (How.  Stat.  §§6295-6299) 
does  not  empower  a  married  woman  to  make 
a  contract  of  partnership  with  her  husband. 
Artman  v.  Ferguson,  78  Mich.  146,  2:  848 
97.  A  married  woman  can  enter  as  a  partner 
a  firm  of  which  her  husband  is  not  a  mem- 
ber, and  thus  bind  her « separate  property  for 
the  undertakings  of  the  firm,  under  the  Michi- 
gan statutes,  which  give  her  power  to  carry  on 
business  or  trade  in  ner  own  URme  and  upon 
her  sole  account.  Vail  t.  Winterstein  (Mich.) 
94  Mich.  230,  18:  515 


1.  Antenuptial  Contract, 

98.  Ko  particular  form  of  words  is  neces- 
sary to  constitute  a  valid  antenuptial  con- 
tract. However  informal  the  instrument 
may  be,  it  will  be  given  effect  if  the  inten- 
tion of  the  parties  is  manifest,  and  it  is  such 
as  can  in  law  or  in  equity  be  executed.  Me- 
mitt  V.  MeNuU,  116  Ind.  645,  2:  872 

99.  The  word  "heirs,  "in  a  marriage  contract 
providing  that  neither  party  shall  take  any  in- 
terest in  the  property  of  the  other,  but  that  it 
shall  descend  to  their  heirs  as  if  they  bad  not 
married,  is  not  restricted  to  the  children  of  the 
parties,  but  includes  any  legal  heirs;  and  such 
provision  excludes  any  claim  of  either  par^ 
as  heir  by  virtue  of  marriage.  Id, 

100.  A  contract  in  consideration  of  marriage, 
where  each  party  releases  all  interest  in  tne 
other's  property,  is  upon  a  sufficient  consid- 
eration as  to  both  parties,  at  least  where  each 
is  possessed  of  property  before  marriage.  Id. 

101.  A  transfer  of  bonds  by  a  husband  to  his 
wife  in  performance  of  an  antenuptial  contract 
which,  under  Mass.  Pub.  Stat.  chap.  147,  §§  26, 
27,  could  not  be  enforced  because  not  in  writ- 
ing and  not  recorded,  is  void  agamst  his  credi- 
tors.   Deshon  v.  Wood,  148  Mass.  132, 

1:  518 
102.  Equity  will  not  enforce  a  verbal  antenup- 
tial contract  for  the  disposition  of  property  upon 
marriage,  when  the  contract  is  such  a  one  as  is 
made  valid  by  statute  f(MaBs.  Pub  Stat.  chap. 
147,  §§  26,  27)  only  if  m  writing  and  recordei. 

Id, 
108.  The  resumption  of  her  marital  duties  by 
a  wife  who  has  voluntarily  estranged  herself 
from  her  husband  because  of  her  dissatisfac- 
tion with  a  valid  and  binding  antenuptial  con- 
tract is  no  consideration  for  a  revocation  of 
such  contract    Luke»*s  Appeal,  143  Pa.  386, 

18:  581 


VII.  Actions. 

Effect  of  Judgment  for  Husband  as  to  Action 
by  Wife  for  Peiwonal  Injuries,  see  Action 
OR  Suit,  70. 

104.  Contributory  negligence  of  a  husband 
will  defeat  an  action  for  in  furies  to  a  wife 
resulting  from  negligence,  where  the  right  to 
such  damages  is  community  property,  and  she 
cannot  sue  alone  for  such  injuries.    McFadden 

See  Index  to  Notee  Precedivfl^. 


V.  Santa  Ana,  0.  dt  T.  Street  R,  Co,  87  Cal. 
464.  1 1:  25e 

105.  The  common-law  right  of  a  husband 
lo  sue,  together  with  his  wi&>  for  her  personal 
injury,  is  not  affected  by  a  statute  which 
deids  only  with  her  property  and  her  contracts 
relating  thereto.  SnailkM  v.  Metropolitan  R, 
Co.  8  Mackey.  899.  10:  746- 

106.  A  married  woman's  right  to  carry  on 
business  on  ber  own  account  does  not  prevent- 
her  from  giving  ber  services  to  her  husband  ia 
carrying  ob  his  business,  or  prevent  him,  in 
that  case,  from  recovering  the  value  of  such 
services,  in  as  action  for  personal  injuries  sua- 
Uined  by  her.  Cititene  Street  R.  Co.  v.  Tin- 
name,  121  Ind.  875,  7:  858 
Suits  by  wife. 

107.  The  provision  that  a  married  woman 
may  sue  "upon  any  cause  of  action  in  her  own 
name,"  in  the  proviso  to  Md.  Code,  art.  45,  g  7, 
which  makes  a  wife  liable  for  debts  contracted 
in  ber  separate  business,  and  authorizes  her  to 
be  sued  for  such  debts  as  a  feme  eole,  must  be- 
restricted  by  the  preceding  part  of  the  section, 
and  does  not  extend  to  an  action  for  injury  to- 
ber  person.     Wolf  ▼.  Bauereie,  72  Md.  481 , 

8:  680 
See  Action  ob  Suit,  119. 

108.  An  infant  married  woman,  who  has- 
joined  with  her  husband  in  a  conveyance  of 
her  land,  may  file  her  bill  to  disattirm  the 
conveyance  during  her  husband's  lifetime. 
StuU  V.  HarrU,  51  Ark.  294,  8:  741 

109.  The  repeal,  by  the  New  York  Act  of 
1880,  of  the  provision  of  the  Acta  of  1860  and 
1862  givinf^  a  wife  the  right  to  maintain  an  ac- 
tion for  injury  to  her  person  or  character,  was 
not  intended  to  take  away  any  rights  of  action, 
but  merely  to  remove  sections  no  longer  re- 

rded  as  operative.    Bennett  ▼.  Benrutt,  11^ 
Y.  584,  6:  55a 

For  enticinff  husband. . 

110.  A  woman  can  maintain  an  action  for 
alienating  the  affections  of  her  husband,  where 
she  has  by  statute  the  right  to  a  separate  estate 
and  to  bring  actions  in  relation  thereto  as  ir 
unmarried.  Warren  v.  Warren,  89  Mich. 
128,  14:  546^ 

111.  A  married  woman  can  maintain  an  ac- 
tion for  enticinij;  away  her  husband,  and  de- 
priving her  of  his  comfort,  aid,  protection,  and 
society.  Bennett  v.  Bennett,  116  N.  Y.  584^ 
6:  558.  Contra,  Duffiee  v.  Duffies,  76  Wis. 
874.  8:  48a 

112.  A  wife  can  maintain  an  action  against 
another  woman  for  alienating  her  husband's 
affections.  Foot  v.  Card,  58  Conn.  1. 6:  88llf 
Haynes  v.  Nowlin,  129  Ind.  681,  14:  787. 
Contra,  Doe  v.  Roe,  82  Me.  503,         8:  88S 

118.  The  fact  that  a  man  and  his  wife  con- 
tinue to  live  together  does  not  prevent  her 
from  maintaining  an  action  against  another 
woman  for  alienation  of  his  affections.  Foot 
V.  Card,  5d  Conn.  1,  6:  889 

114.  Giving  advice  to  a  wife,  which  induces- 
ber  to  leave  her  husband,  is  not  actionable  if 
given  honestlv,  with  a  view  to  the  welfare  of 
both  parties,  b^  one  who  has  no  special  influ- 
ence or  authority  over  her.  Taekir  v.  Stanlet/ 
158  Mass.  148,  10:  468 
Between  husband  and  wife. 

115.  An  equitable  ejectment  action  >by  the 
wife  in  the  name  of  her  next  friend  may  be 
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maintained  In  Pennsylvania  against  her  hns- 
oand,  from  whom  she  is  at  the  time  separated, 
under  the  Acts  of  1848  and  1856,  giving  her  the 
rii^ht  to  a  separate  estate  and  to  maintain  ac- 
tions ttierefor,  where  the  property  is  not  occu- 
pied by  them  as  a  home  and  the  husband's  pos- 
seasion  is  inconsistent  with  such  occupation. 
MeKendry  v.  McKendry,  181  Pa.  24,   6:  606 

1 16 .  A  wife  may ,  with  her  husband's  consent, 
maintain  an  action  aminst  a  firm  of  which  he 
is  a  meiAber,  for  the  breach  of  an  agreement 
contained  In  a  lease  to  it  of  her  separate  real 
estate;  and  in  such  action  the  husband  alone 
can  interpose  the  defense  of  the  legal  unity  of 
the  parties  as  created  by  tlie  marriage;  and  in 
case  he  neglects  to  answer,  and  Siere  is  no 
other  defense  t<»the  action,'  judgment  will  be 
entered  in  her  favor.  Fr&il&r  v.  Keary  128 
Pa.  470.  8:  889 

117.  Under  Va.  Married  Woman's  Act 
of  1876-77,  chap.  820,  a  wife' may  maintain  an 
action,  founded  upon  her  separate  statutory  es- 
tate, against  a  firm  of  which  her  husband  is  a 
member, 'and  a  judgment  rendered  in  favor  of 
both  of  them — ^he  having  joined  simply  in  obe- 
dience to  the  Act— is  not  objectionable.  Alex- 
ander y.  Alexander,  85  Va.  358,  1;  125 


Vin.  Divorce;  Separation. 

a.  In   General;    The   Suit   and  Jurisdiction 

Therecf. 

For  Marriage  after  Divorce,  see  iupra,  80-32. 

11 8.  A  special  Act  of  the  Legislature  granting 
a  divorce  is  in  violation  of  Ala.  Const,  art. 
4,  §  28,  which  prohibits  the  suspension  of  any 
l^eneral  law  for  the  benefit  of  any  individual, 
since  the  subject  of  divorce  is  covered  by  gen- 
eral laws.    JonM  V.  Jones  (Ala.)  18:  96 

119.  A  cause  of  action  for  divorce  is  not 
taken  away  by  the  repeal  of  the  statute  under 
which  it  arose,  without  any  saving  clause, 
-where  this  is  accompanied  by  a  new  statute 
prescribing  the  same  grounds  for  divorce  al- 
though making  the  requirements  less.  Tufte 
V.  TufU,  8  Utah.  142,  16:  488 
Jmisdictioii. 

See  also  Judgment,  44. 

120.  Courts  of  a  State  in  which  a  husband 
acquires  a  new  domicil  have  jurisdiction  of  a 
suit  brought  by  him  for  a  divorce.  Tfumipson 
v.  T/umpnon,  91  Ala.  591,  11:  448 

121.  The  legal  fiction  that  a  wife's  domicil 
follows  that  of  her  husband  gives  jurisdiction 
of  a  suit  for  divorce  on  the  ground  of  the 
wife's  desertion,  to  a  court  of  a  state  to  which 
the  husband  has  removed  and  in  which  he  has 
resided  for  the  time  required  by  statute,  al- 
though the  marriage  took  place  in  another 
state  in  which  the  wife  still  resides,  and  in 
which  her  desertion  began,  and  in  which  ser- 
vice is  made  upon  her.  Loker  v.  Oerald 
157  Mass.  42,  16:497 

122.  The  authorities  of  a  country  have  no 
power  to  dissolve  a  marriage  between  two  of 
its  citiasens,  long  after  they  have  abandoned  it 
and  taken  up  their  residence  in  another  coun- 
try, upon  the  petition  of  one  who  temporarily 
returns  there,  but  who,  beioie  the  dissolution 
is  granted,  rejoins  her  husband  in  the  country 

See  Index  to  Notes  Preeediiiif. 


of  his  adoption,  and  resumes  her  marital  re- 
lationship with  him  there.    St.  Sure  v.  Linds- 
felty^W\%.  846,  19:  616 

128.  A  substituted  service  of  citation  in  a 
divorce  suit,  upon  a  nonresident  husband,  is 
sufficient  to  give  jurisdiction,  where  the  mar- 
riage was  celebrated  and  the  parties  before 
separation  resided  in  the  state,  and  the  wife 
still  resides  there.  Butler  v.  Washington,  45 
La.  Ann.  279,  19:  814 

b.  Grounds, 

1.  Qrueity;  lU  Treatment 

124.  Acts  causing  mental  suffering,  although 
not  affecting  bodilv  health,  may  constitute 
ezti-eme  cruelty  under  Cal.  Civ.  Code,  §  94, 
which  ddSnes  it  as  the  "infliction  of  grievous 
bodily  injury  or  grievous  mental  suffering." 
Barnes  v.  Barnes,  95  Cal.  171,  16:  660, 
OverruUnff  WcUdron  v.  Waldron,  86  Cal. 
251.  268,  98  487 

125.  The  final  test  of  the  sufficiency  of  ill 
treatment  or  extreme  cruelty  as  a  cause  of  di- 
vorce is  its  actual  or  reasonably  apprehended 
injurious  effect  upon  the  body  or  health  of  the 
compl&ming  party.  Waldron  v.  Waldron^  85/ 
Cal.  251,  268,  9:  487 
But  see  Barnes  v.  Barnes,  supra, 

126.  That  a  husband  on  several  occasions, 
when  intoxicated,  called  his  wife  vile  names  in 
the  presence  of  others,  is  not  sufficient  ground 
for  granting  a  divorce  on  the  ground  of  extreme 
cruelty,  where  the  wife  was  not  uniformly 
kind  to  the  husband  and  her  health  was  not 
injured  thereby.  Jd. 
But  see  Barnes  v.  Barnes,  supra, 

127.  A. wife  is  entitled  to  a  divorce  for  inhu- 
man treatment  where  her  husband,  besides 
frequently  abusing  her  and  her  children,  habitu- 
ally addressing  her  in  profane  and  obscene  lan- 
guage, and  applying  to  her  opprobrious  epithets, 
has  on  several  occasions  treated  her  with  physi 
cal  violence,  and  once,  in  the  presence  of  her 
children,  has  accused  her  of  improper  relations 
with  another  man,  while  he  has  been  indifferent 
to  her  in  sickness,  inviting  farm  hands  to  sit  in 
the  same  room  she  was  occupying,  with  aggra- 
vating language  and  irritating  manner,  al- 
thou^  no  single  act  was  sufficient  to  endaneer 
her  life.    Boolittle  y.  Doolittle,  78  Iowa,  691, 

6:  187 

128.  A  divorce  will  not  be  granted  on  the 
ground  of  cruelty,  where  the  bill  relied  upon 
habitual  drunkenness,  but  charged  cruelty  only 
in  general  terms,  sudi  charge  being  brought 
forward  as  a  mere  afterthought  after  it  be- 
came apparent  that  the  bill  could  not  be  main- 
tained on  the  ground  of  drunkenness.  Youngs 
V.  Youngs,  180  111.  230,  6:  648 

129.  Violent  resistance  by  a  husband  of  at- 
tempts by  the  wife  to  take  morphine  from 
him  while  he  is  in  a  state  of  total  or  paitial 
delirium  does  not  constitute  extreme  and  re- 

Seated  cruelty,   within  the  meaning  of  111. 
;ev.  Stat.  chap.  40,  §  1,  making  such  cruelty 
a  ground  of  divorce.  Id, 

180.  One  act  of  force  and  violence  preceded 
by  deliberate  insult  and  abuse,  even  though 
committed  wantonly  and  without  provocation, 
does  not  constitute  "extreme  and  repeated 
cruelty"  which  will  justify  a  divorce  under 
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the  Illinois  statute.    I^Htti  y.  Fritts,  188  111. 
486,  14:  686 

131.  The  practice  of  Ooristian  science  as  a 
doctor,  by  a  wife  who  believed  this  to  be  her 
duty,  may  give  her  husband  ground  for  a 
divorce  under  N.  H.  Gen.  Laws,  chap.  183, 
§  8  (N.  H.  Gen.  Stat  chap.  168,  §  8),  author- 
izing a  divorce  for  treatment  seriously  injuring 
health  or  endangering  reason,  although  such 
injury  to  the  heSth  and  danger  to  the  reason 
of  the  husband  is  due  to  his  abnormal  sensi- 
tiveness.   Bobinson  v.  Robinson  (N.  H.) 

15:  181 

182.  "Treatment,*'  within  the  meaning  of  a 
statute  authorizing  a  divorce  for  treatment 
injuring  health  or  endangering  reason,  means 
any  behavior  of  one  party  which  affects  the 
other  physically  or  mentally.  Id, 

2.  Desertion, 

m 

183.  A  wife's  refusal  to  have  sexual  inter, 
course  with  her  husband  is  not  Willful  deser- 
tion within  the  meaning  of  a  statute  authoriz- 
ing a  divorce  in  case  a  husband  or  wife  has 
"willfully  deserted  or  absented  himself  or 
herself  from  the  other  for  two  years.  FHtU 
V.  PntU,  188  111.  486,  14:  685 

184.  Refusal  of  a  wife  for  a  time  to  Uve 
with  her  husband  on  the  harsh  condition  im- 
posed by  him  that  she  should  not  visit  her 
mother  will  not  constitute  desertion  on  her  part 
which  will  prevent  her  from  obtaining  a  di- 
vorce for  desertion,  where  an  unconditional 
offer  by  her  to  return  to  him  has  been  relected, 
and  he  has  left  the  State  and  procured  a  divorce 
from  her  in  another  State.  WiXtiams  v.  Wil- 
Hams,  180  N.  Y.  198,  14:  280 

185.  When  a  husband,not  entirely  blameless 
for  the  act  makes  no  effort  to  prevent  his  de- 
sertion by  his  wife,  and  acquiesces  in  and  ap- 
pears satisfied  with  its  continuance,  he  is  not 
entitled  to  a  divorce  on  the  ground  of  deser- 
tion. Herold  v.  Eerold  (N.  J.  Ch.)  47  N.  J. 
Eq.  (3  Dick.)  210,  9:  690 

186.  The  act  of  a  woman  in  leaving  her  hus- 
band for  cause  is  not  desertion,  within  the 
meaning  of  the  law  authorizing  a  divorce  for 
desertion.    DoolUtie  v.  DoolitUe,  78  Iowa,  691 , 

6:  187 
187. Voluntary  abandonment  of  a  wife  by  her 
husband  is  shown  where  he  requires  her  to 
leave  his  house,  and  fails  to  provide  for  her 
support,  and  does  not  consent  to  her  return. 
Jones  V.  Jones  (Ala.)  18:  95 

188.  A  wife's  offensive  behavior,  coarse  and 
Indelicate  language,  and  her  anonymous  letters 
foully  slandenng  one  of  her  husband's  daugh- 
ters by  a  former  n^arria^,  do  not  furnish  him 
a  legal  justification  for  his  abandonment, which 
will  prevent  her  from  obtaining  a  di voice  for 
abandonment.  Id, 

8.  Imprisonment;  Drunkenness. 

189.  A  sentence  to  Iraprisopment  in  the  state 
prison  in  a  foreign  State  is  not  a  ground  of  di- 
vorce within  the  statute  providing  that  a  di- 
vorce may  be  decreed  when  either  party  has 
been  sentenced  to  confinement  in  "the  state 
prison."    Leonard  v.  Leonard,  151  Mass.  151. 

6*  638 
140.  111.  Rev.  Stat.  chap.  40,  §  1,  making 

See  Index  to  Notee  Preeedlng» 


habitual  drunkenness  a  cause  for  divorce,  does 
not  include  intoxication  produced  by  the  use 
of  morphine  by  means  of  a  hypodermic  injec- 
tion.    Youngs  v.  Youngs,  180  UL  280, 6:  548 

c.  Defenses;  Gofinivance;  EeoriminaUon, 

141.  A  decree  amensaetthoro,  under  Minn. 
Gen.  Stat.  1»78,  chap.  62,  g  dO  etseq.,  does  not 
bar  an  action  for  a  divorce  a  vinculo  matrimonii 
upon  any  of  the  grounds  specified  by  statute. 
Evans  v.  Means,  48  Minn.  81,  7:  448 

142.  A  divorce  will  not  be  denied  to  a  man  in 
case  of  his  wife's  adultery,  by  reason  of  the 
fact  that  he  married  her  while  under  arrest  on 
bastardy  process,  merely  to  ha^ethe  chUd  bom 
in  wedlock  and  on  an  agreement  with  her  that 
they  should  never  live  t^ether,  which  they 
have  kept.  Franklin  ▼.  Franklin^  154  Mass. 
515,  18:  848 
Condonation* 

148.  A  wife  who  continues  to  live  with  her 
husband  after  an  act  of  personal  violence  con- 
dones the  offense.  Youngs  v.  Youngs,  180 
111.  230,  6:  548 

Connivance. 

144.  Connivance  of  a  husband  in. his  wife's 
adultery  is  not  shown,  where  he  already  mis- 
pects  her  to  be  guilty,  by  merely  suffering  her 
in  a  single  instance  to  avail  herself  of  an  op- 
portunity therefor  which  she  has  already  ar- 
ranged without  his  knowledge,  even  though  he 

gurposeiy  refrains  from  warning  her  because 
e  hopes  to  obtain  evidence  which  will  entitle 
him  to  a  divorce.  Wilson  t.  Wilson  (Mass.) 
154  Mass.  194,  18:  584 

Reorijnination* 

145.  The  adultery  of  plaintiff  is  a  good  de- 
fense to  an  action  for  divorce  on  the  groucd 
of  cruel  and  inhuman  treatment.  Hu^ard  y. 
Uuhbard,  74  Wis.  650,  6:  68 

146.  Cruelty,  which  is  a  statutory  ground 
of  divorce,  may  be  set  up  by  a  plea  of  recrim- 
inution  ns  a  bar  to  a  bill  for  divorce  on  the 
ground  of  adultery.  Church  v.  Clkureh,  16 
R;  L  667,  7:  385 

d.  Alimony;  Counsel  Foes, 

1.  In  General;  Suit  Monep, 

147.  The  wife  alone  can  maintain  an  action 
for  (dimony.  Meldintm  v.  Meldrum,  15  Colo. 
478,  11:  65 

148.  Alimony  awarded  to  an  innocent  wife 
by  a  court  of  equity  as  incidental  to  a  decree 
of  divorce  in  her  favor  cannot  be  appropri- 
ated by  her  creditor  ^or  a  debt  existing  prior 
to  the  decree  of  divorce.  Bamaine  v.  Chaun- 
r^.  129  K.  Y.  666,  14:  718 
Snit  money. 

149.  Where  no  intricate  questions  of  law 
were  involved,  but  a  large  amount  of  work 
was  necessarily  required  of  plaintiff's  attorney 
in  a  divorce  suit,  a  total  allowance  of  $200 
for  prosecuting  an  appeal  was  held  reasonable. 
DoolittU  v.  DoofHtle,  78  Iowa,  691,       6:  187 

150.  A  woman,  in  a  suit  for  divorce,  may 
he  allowed  a  reasonable  sum  for  an  attorney's 
fee  in  prosecuting  an  appeal.  Id, 

151.  An  order  for  suit  money  in  the  sum  of 


HUSBAND  AJSD  WIFE,  VIIL  d,  2,  8. 


405 


$100  was  made  against  plaintiff  in  an  action  to 
annul  a  marriage  contracted  by  him  while 
under  the  statutory  tige  of  consent,  although 
he  was  not  only  an  infant,  but  without  means, 
where  his  father  had  ample  means,  and  was  to 
Bome  extent  responsible  for  the  suit,  and  neither 
defendant  nor  her  father  were  able  to  pay  the 
expense  of  the  suit.  Eliot  y.  Miot,  77  Wis. 
634.  10:  668 

152.  In  an  independent  action  for  her  support 
by  a  wife  justified  by  her  husband's  miscon- 
duct in  living  separate  from  him,  if  the  wife  is 
destitute  the  court  has  power  to  include  in  its 
Judgment  an  allowance  of  attorneys' .  fees  as 
necessaries  for  her.  BvuUr  v.  BueUr,  1 B.  D. 
94,  8:  562 

2.  Pormanent  AUatoanee. 

158.  No  additional  allowance  can  be  granted 
to  a  wife  on  divorce,  where  a  prior  valid  agree- 
ment for  separation  making  a  provision  for  her, 
which  she  and  her  trustee  have  covenanted  to 
accept  in  full  for  her  support  and  maintenance 
durinie  her  life.  Is  still  in  force.  OcUusha  v. 
OcUus/ia,  116  N.  Y.  685,  6:  487 

154.  Although  husband  and  wife  cannot  law- 
fully enter  into  an  agreement  for  divorce,  they 
may  agree  as  to  the  amount  and  terms  of  pav- 
Dient  of  alimony,  and  the  court  will  embody 
sucli  agreement  in  its  decree,  storey  v.  Storey, 
125111.608,  1:320 

155.  When  a  divorce  is  granted  to  a  wife 
for  causes  other  than  adultery,  if  the  accom- 
plishment of  her  support  renders  it  necessary, 
the  court  may  decree  to  her  the  title  of  either 
real  or  personal  property  belonging  to  her 
husband,  under  Nev.  Gen.  Stat,  g  496,  author- 
izing property,  in  certain  cases,  to  bo  *^set 
apart"  for  the  support  of  the  wife  under  such 
circumstances.  Fow^  v.  Campbell,  20  Nev. 
282,  2:  615 

156.  The  allowance  of  $8,500  as  permanent 
alimony  to  a  wife  who  is  nearly  helpless,  re- 
quiring the  constant  attention  of  an  assistant, 
and  not  likely  to  recover  her  health,  is  not  ex- 
cessive where  her  property  is  less  than  $2,000 
and  that  of  her  husband  is  worth  not  less  than 
$14,UU0.      DodittU  V.  DooliUle,  78  Iowa,  691, 

6:  187 

157.  A  wife's  ill  temper  and  mean  disposition 
which  make  her  principally  responsible  for  an 
unhappy  state  of  feeling  in  the  household,  al- 
though not  a  legal  justification  to  her  husband 
for  abandoning  her.  may  in  a  measure  palliate 
bis  offense  ana  abrid&;e  her  claim  to  an  allow- 
ance from  his  estate  Tot  her  separate  mainte- 
nance, on  obtaining  a  divorce  from  him  for 
abandonment.  Jones  Y.Jones  (Ma.')  18:95 
Independent  snit  for. 

See  also  Equity,  10. 

158.  In  South  Dakota  a  wife  justified  by  her 
liusband'a  misconduct  in  living  separate  from 
bim,  mav  maintain  an  independent  action 
against  him  for  her  support  without  regard  to 
the  question  of  divorce.  Buet&r  v.  Bueter,  1 
8.  D.  94,  8:  568 

169.  A  statutory  provision  for  alimonv 
-when  a  divorce  is  granted  does  not  by  impli- 
cation exclude  a  right  of  action  to  enforce  n 
husband's  obligation  to  furnish  his  wife  main- 
t<>nance  independent  of  a  proceeding  for  di- 
vorce.   Bdfferton  v.  Edgerton,  12  Mont.  122, 

16«  94 
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8.  Subsequent  Change, 

160.  A  decree  of  a  certain  sum  annually  to  a 
wife  as  alimony  during  her  natural  life  in 
case  she  remains  unmarried,  but  to  terminate 
in  the  event  of  her  marriage,  although  it  de- 
clares that  it  shall  stand  as  a  final  disposition 
of  property  between  her  and  her  husband,  is 
not  a  final  disposition  of  the  estate  of  the  hus- 
band, under  Wis.  Rev.  Stat.  §  2864,  but  is 
subject  to  future  modification  by  the  court. 
Kempster  v.  Eoans,  81  Wis.  247,        15:  391 

16 I.Power  of  a  court  to  alter  an  allowance  of 
alimony  "from  time  to  time,"  under  HI.  Rev. 
Stat.  1891,  chap.  40,  g  18,  may  be  exercised 
after  the  term  at  which  the  decree  for  alimony 
was  rendered.     Cole  v.  Cole,  142  111.  19, 

19:  811 
But  as  to  case  not  under  such  statute,  see 
eontra*  Sampson  v.  Sampson,  16  R.  I.  456, 

8:  849 
162.  The  adultery  of  a  wife  after  a  divorce  and 
allowance  of  alimony  payable  in  installments 
will  not  of  itself  require  a  reduction  by  the 
court  of  the  amount  of  such  allowance,  where 
it  is  not  shown  that  the  payments  are  to  be 
made  out  oi  the  earnings  of  the  husband,  or 
that  the  property  did  not  come  from  her  orig- 
inally or  was  not  the  result  of  their  joint  accu- 
mulations,—especially  where  the  husband  had 
failed  to  i)ay  prior  installments,  and  it  is  not 
shown  that  her  wrongdoing  may  not  have  been 
the  result  of  his  failure  to  furnish  such  sup- 
port. Id. 

Effect  of  basband'c  death* 

168.The  rule  at  common  law,  that  the  death  of 
the  husband  put  an  end  to  Uie  payment  of  ali- 
mony, applied  only  in  divorces  a  mensa  et  thoro, 
which  operated  as  mere  temporary  separations, 
leaving  all  the  other  marital  rights  and  obli- 
gations in  full  force,  the  marriage  continuing 
to  exist  until  it  was  dissolved  by  death.  Storey 
V.  Storey,  125  lU.  608,  1:  820 

164.  The  continuance  of  alimony  after  the 
death  of  the  husband  while  the  wife  remains 
unmarried  is  strongly  favored  where  a  first 
wife,  after  twentv  years,  during  which  one 
child  was  bom  ana  by  joint  efforts  a  large  for- 
tune was  accumulated,  secures  a  divorce  for 
her  husband's  misconduct  Id, 

165.  Where, as  under  the  statute  of  Illinois, 
alimony  is  awarded  upon  a  decree  of  absolute 
divorce,  the  right  of  the  divorced  wife  to  have 
the  payment  thereof  continued  out  of  the  es- 
tate of  the  husband  after  his  decease  will  depend 
upon  the  nature  and  terms  of  the  decree. 

Id. 

166.  Upon  a  consent  decree  for  alimony  to 
the  wife  "  so  long  as  she  shall  remain  sole  and 
unmarried,"  where  the  husband  ^ves  a  bond 
as  security  therefor,  to  which  he  binds  himself, 
his  "heirs,  executors,  and  administrators,"  the 
payment  will  continue  after  his  death,  out  of 
his  estate,  so  long  as  she  remains  aUve  and  un- 
married. Id. 

Insolvency  of  husbandi 

1 67.  A  decree  gran  ting  alimony  is  not  a  debt 
"founded  on  a  contract,"  within  the  meaning 
of  a  statute  providing  for  relief  from  such  debts 
by  a  discharge  in  insolvency.  Hoyes  v.  Hub- 
bard, 64  Vt.  802,  15:  894 


*    ( 
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168.  A  tenancy  by  entirety  is  clianged  bj 
an  absolute  divorce  into  a  tenancy  in  common 
witiiout  survivorship.  Stelz  y.  iSofireck,  128 
N.  Y.  263,  18:  825 

169.  Tlie  title -of  a  wife,  or  of  a  wife  and 
children,  to  real  property  which  is  vested  dur- 
ing the  marriage  by  the  husband's  free  act,  is 
not  affected,  either  at  law  or  in  equity,  by  a 
subsequent  divorce  based  on  her  adultery. 
Kimy  v.  Kinzy,  116  Mo.  496,  20:  222 

170.  A  wife  to  whom  her  husband  has  con- 
yeyed  homestead  property  by  a  valid  deed  pri- 
or to  the  commencement  of  a  divorce  suit 
must  be  regarded  as  *'tho  former  owner,"  under 
CaL  Civ.  Code.  §  146,  subd.  4, which  provides 
that  on  a  divorce  a  homestead  which  has  been 
selected  from  the  separate  property  of  either 
party  shall  be  assigned  to  the  former  owner 
subject  to  the  power  of  the  court  to  assign  it 
for  a  limited  period  to  tlie  innocent  party. 
Burkett  v.  Burkett,  78  Cal.  810,  8:  781 

171. Temporary  alimony  may  be  granted  pen- 
dente lite,  but  the  title  of  the  real  estate  of  the 
defendant  remains  intact,  and  cannot  be  de- 
vested during  the  pendency  of  the  litigation, 
but  only  when  a  decree  has  been  rendered  that 
the  marriage  is  dissolved.  HouttonY.  Tiinmei- 
man,  17  Or.  499,  4:  716 

172.  In  a  divorce  suit,  the  real  property  which 
comes  10  me  wire  as  a  result  ot  tbe  divorce  is 
not  the  subject  matter  of  the  litigation.  The 
court  has  no  jurisdiction  to  affect  or  devest 
the  title  of  the  husband  to  lands  owned  by  him, 
or  to  decree  one  third  of  them  to  the  wife,  in- 
dependent of  a  decree  for  divorce. ,  Nor  has 
the  plaintiff  any  title  upon  which  to  base  a  suit 
to  recover  any  portion  of  the  same,  except  as 
ft  comes  by  force  of  the  statute  upon  a  decree 
for  a  divorce.  Id. 

173.  It  is  **  whenever  a  marriage  shall  be  de- 
clared dissolved"  that  the  Oregon  statute  ope 
rates,  not  before  or  pendente  lite;  and  the  cour 
is  then  authorized,  and  it  becomes  its  **duty 
...  to  enter  a  decree"  for  the  undivided  one 
third  part  in  fee  of  the  whole  of  the  real  estate 
* 'owned  by  the  defendant  at  the  lime  of  sucli 
decree"  for  a  divorce.  Id. 

f.  Agreement  for  Separation  and  Maintenance, 
See  also  sttpra,  164, 

174.  Contracts  between  husband  and  wife 
for  separate  support,  which  are  formal  enough 
to  be  enforced  in  equity  before  divorce,  may 


be  enforced  at  law  after  divorce.  Carey  v, 
Mackey,  82  Me.  516,  9:  1 18 

175.  An  agreement  between  a  husband  and 
wife  who  have  separated,  or  wlio  are  m  oou- 
templation  of  an  immediate  separation,  for  a 
separate  support  for  the  wife,  is  valid,  at  least 
where  there  is  good  cause  for  the  separation 
and  the  contract  therefor  does  not  offend  pub- 
lic policy.  Id. 

176.  A  valid  agreement  for  an  inunediate 
separation  between  husband  and  wife,  and  for 
a  separate  allowance  for  her  support,  may  be 
made  through  the  medium  of  a  trustee.  Clark 
V.  Foediek,  118  N.  Y.  7,  6:  188 

177.  The  provision  for  an  annual  payment 
of  money  for  the  maintenance  of  the  wife.  In 
an  agreement  for  separation,  is  not  affected  by 
a  subsequent  decree  of  divorce  in  her  favor, 
which  makes  no  provision  for  alimony.       Id. 

178.  A  decree  of  divorce  which  is  silent  up. 
on  the  subject  does  not,  of  its  own  force,  ter- 
minate a  prior  agreement  between  the  parties 
for  a  separate  support.  Carey  v.  Ma43cey,  82 
Mc.  516,  9:  118;  QaluskaY,  Galusfut,  116  N. 
Y.  635,  6:  487 

1 7ft.  A  w^if  0  who  executed  articles  of  separa- 
tion between  herself  and  her  husband  under 
menace  is  entitled  to  Jiave  them  rescinded,  and 
to  a  judgment  annulling  and  setting  them  aside. 
Buetery.  Bueter,  1  S.  D.  94,  8:  668 

180.  A  bond  by  a  wife  to  her  husband,  witli 
surety,  to  secure  the  hustwnd  against  claims 
for  her  future  support,  executed  while  livint^ 
apart  and  on  settlement  of  a  suit  for  separate 
maintenance,  is  not  void  as  aerainst  public  pol- 
icy. Winn  r.  Sanfard,  148  Mass.  39,  1:  518 
To  aid  divorce. 

181.  An  agreement  made  by  a  man  on  the 
day  after  obtaining  a  decree  of  divorce,  to  pay 
his  former  wife  a  monthly  sum  during  her 
life  if  she  will  not  apply  for  a  new  trial,  iS' 
against  public  policy  and  void  as  tending  to 
promote  and  facilitate  a  divorce.  Blank  v. 
^iJ/il,  112  Mo.  561.  18:  860 

182.  A  contract  for  a  valuable  consideration 
.ot  to  apply  for  a  new  trial,  made  by  one 

against  whom  a  decree  of  divorce  has  been 
entered  after  a  trial  at  which  she  wholly  aban- 
doned the  position  assumed  in  her  pleadings 
and  made  no  defense,  is  on  its  face  collusive 
and  a  fraud  on  the  law.  Id. 


HYPOTHETICAL  QUESTIONS. 

See  Evidence,  452-458. 


I. 


ICE. 

Liability  of  Carrier  for,  see  Cabrters,  67. 
Easement  to  Take,  see  Easements,  25. 
As  a  Fixture,  see  Fixtuues,  1. 
On  Highways,  see  Hiqiiwats,  118-120, 
Right    of    Purchaser    on    Foreclosure,   see 

MORTGAOE,  88. 

Sale  of,  see  Sale.  28.  88.  52. 
See  Index  to  Notes  Preceding. 


1.  The  same  rights  exist  in  Ice  upon  a 
stream  that  exist  in  the  waters  of  the  stream. 
Brown  v.  Cunningham,  82  Iowa,  612, 

18:  688 

2.  Ice  on  an  nnnavi  gable  stream  which 
was  meandered  in  the  government  survey,  and 
the  ice  of  which  has  never  been  transferred  by 
the  United  States,  may  be  cut  and  property 
therein  acquired  by  any  person  who  can  get 
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access  to  It  without  trespassing  upon  the  lands 

of  riparian  owners.  ^    *  *uL 

8  Whetlier  ice  is  technically  a  part  of  tne 
land  over  which  it  is  formed  or  not,  ite  use  ap- 
pertains to  the  land  and  k^longs  to  him  who 
has  the  riffht  to  possess  and  use  it  ^J^^'^^J- 
McNider  ( Iowa)  .  »*>'•  ^^^ 

4  The  right  to  cut  ice  on  a  runnmg  stream 
of  non-navigable  water  belongs  to  a  tenant  un- 
der  a  lease  of  the  •'  free  and  unmterrupted  oc- 
cupation "  of  the  land  upon  which  the  /ce 
forms;  and  he  may  lawfully  sell  such  "fi^^  to 

another.  ,  .  ^       .     •*  : 

5.  The  right  of  a  littoral  proprietor  to  cut 
fee  on  a  great  pond  belonging  to  the  public  is 
no*  exclusive,  although  he  may  have  advan- 
tages over  others  in  the  right  to  erect  stagings 
and  platforms  in  front  of  his  lot  for  use  in 
filling  ice-houses  ;  and  the  extent  of  his  right, 
as  against  persons  owning  land  on  a  stream 
flowing  from  a  pond,  may  be  limited  by  the 

Sublic.     Concoi-d  Mfg.  Oo.  v.  Babert9on,  66  N. 
r  1  18s  o7° 

6. '  An  appropriation  of  ice  on  a  great  pond 
belonging  to  the  public  is  not  made  by  one 
who  has  made  no  preparations  to  cut  the  ice 
♦except  to  dig  a  ditch  the  preceding  fall  for  the 
purpose  of  floating  in  the  ice,  and  who  merely 
stakes  out  a  portion  of  the  pond  in  the  night- 
time, and  serves  notice  the  next  morning  of  his 
claim  thereto,  as  against  another  whose  work- 
men are  engaged  in  cutting  it  when  the  notice 
is  served,  and  who  had  not  only  kept  it  free 
from  snow  and  surface  water,  but  had  cut  the 
lily-pads  in  the  pond  before  the  ice  began  to 
form,  and  who  continued  to  -cut  the  ice  with- 
out  regard  to  the  notice  and  without  any  further 
action  by  the  former.    Barrett  v.  Bochport  Ice 

Co,  84  Me.  155,  ^®-  '^'^^ 

7.  The  totaf  quantity  of  ice  that  may  be 
-taken  by  all  persons  from  a  great  public  pond 
is  as  to  the  owners  of  a  mill  on  a  stream  1  ow- 
ing from  the  pond,  limited  to  what  will  con- 
stitute a  reasonable  use  of  the  pond,  which  is 
the  extent  of  the  water  right  attached  to  the 
coil  and  invested  in  the  owner  of  the  basin 
' th  rough  which  the  water  flows.     Concord  J^g, 

Vo.  V.  Jiobertson,  66  N.  H.  1,  18s  679 


ILLEOAIilTT. 


In  Consideration  of  Contract,  see  Contbactb, 

Of  Contracts,  see  Contracts,  102-176. 

Presumption  as  to,  see  Evidence,  210. 

As  a  Defense,  see  Action  or  Suit,  47. 

Of  Business  as  a  Defense  for  Injuries  to 
Property,  see  Case,  1. 

As  Defense  to  Other  Party,  see  False  Pre- 
tenses, 4. 

As  Defense  to  Party  In  Different  Transaction, 
see  CoNTKACTS,  222. 

As  Defense  in  Collateral  Matter,  see  Lottbey, 
12. 

Of  Other  Transaction  as  Affecting  Penalty 
for  Default  by  Telegraph  Company,  see 
Telegraphs,  40. 


IDENTITY. 

Opinion  as  to,  see  Evidencb,527. 
Presumption  of,  see  Evidence,  93-95. 
Parol  Evidence  of,  see  Evidence,  434-488. 


IGNORANCE  OF  LAW. 


See  Contracts,  328. 


ILLEGAL  FEES. 

"Removal  of  Oflacer  for,  see  Offiokbs,  57. 

^e  also  Extortion. 
See  Index  to  Notee  Preeeding* 


ILLEGITIMATE  CHILD. 

Guardian  of,  see  Gfakdian  and  Ward,  2. 
Legitimation  of,  see  Parent  and  Child,  2-11. 
Tax  on  Legacy  to,  see  Taxes,  217. 
Secret  Trust  for,  see  Wills,  105. 


IMITATION. 

Of  Butter,  see  Food,  1,  2. 


IMMIGRATION. 


See  Aliens,  1-3. 


IMPEACHMENT. 


Use  of  Appropriations  for,  see  Appuopbia- 

tions,  25,  26. 
Of  Oflacer,  see  Officers,  73-77. 
Of  Witness,  see  Witnesses,  III. 


IMPOSSIBILITY. 

As  Ground  of  Relief  from  Contract,  see  Con- 
tracts, 275-282. 


IMPOUNDING. 


See  Animals. 


IMPRESSION. 

Evidence  of,  see  Evidence,  827. 


IMPRISONMENT. 

See  Criminal  Law,  III. 

As  Ground  of  Divorce,  sec  Husband  and 

Wife.  189. 
Construction  of  Statute  as  to,  see  Statutes, 

100. 


408 


IMPROVEMENTS—INCOMPETENT  PERSONS. 


For  Debt,  on  Judgment  in  Bastardy  Case,  see 

Bastardy,  2,  3. 
Equal  Privileges  as  to,  see  Constitutiokal 

Law,  80. 


IMPROVEMENTS. 

Agreement  to  Pay  for,  see  Contbacts,  865. 
Damages  for,  in  Condemnation,  see  Dama- 

GK9,  178-181. 
On  Wife's  Property,  see  Husband  and  Wipe, 

58. 
Injunction  as  to,  see  Injunction,  77. 
Wliat  Are,  see  Liens,  51. 

1.  Statutes  providing  that  the  value  of 
Improvements  by  an  occupying  claimant  in 
good  faith  may  be  adjudged  to  be  a  lien  on  the 
land,  and  that  he  may  retain  possession  until 
he  has  beenpaid  the  value  thereof,  are  valid. 
Leiffhton  v.  Young  (C.  C.  App.  8th  C.)  10  U. 
S.  App.  298,  18:  266 

2.  Fixing  the  uniform  date*  for  the  valua- 
tion of  improvements  by  an  occupying  claimant 
in  good  faith,  as  the  date  of  the  occupant's 
ent^  upon  the  land,  is  not  a  violation  of  any 
constitutional  right  of  the  owner  of  the  fee. 

Id. 
8.  An  occupying  claimant  in  good  faith 
and  the  owner  of  the  fee  should  be  regarded  in 
effect  as  tenants  in  common  in  proportion  to 
the  value  of  their  respective  interests,  with  the 
sole  right  of  possession  in  the  occupant  so  long 
as  the  joint  tenancy  continues,  where  the 
owner  does  not  pay  for  the  improvements  and 
the  occupant  does  not  pay  for  the  land  as  is  re 
quired  by  statute,  and  the  statute  does  not 
provide  for  such  a  contingency.  Id, 

4.  A  sale  of  the  property  and  a  distribution 
of  the  proceeds  according  to  the  rights  of  the 
parties  may  be  decreed  in  an  eouity  case  be- 
tween an  occupying  claimant  and  the  owner  of 
the  fee,  where  by  the  failure  of  each  to  pay  to 
the  olher  the  value  of  his  interest  in  the  prop- 
erty they  have  become  cotenants.  id. 
On  partition. 

5.  An  equitable  claim  for  unauthorized  im- 
provements by  part  owners  of  land  held  in 
common  may  be  allowed  to  them  on  a  sale 
for  purpose  of  partition,  as  well  as  in  any 
case  of  actual  division.  Moore  v.  IJuyrp,  16 
R.  L  655,  7:  781 

6.  Purchasers  in  good  faith  of  land  in  which 
their  grantors  have  in  fact  only  a  life  es- 
tate, who  make  valuable  improvements  while 
in  possession,  before  learning  of  the  defect  in 
their  title,  should  be  allowed,  on  a  sale  in  par- 
tition, the  value  of  the  inoprovements  before 
division  of  the  proceeds.  KiUtnerr.  Wuehner 
79  Iowa,  722,  8:  £89 

7.  An  allowance  for  improvements,  to  which 
a  purchaser  in  good  faith  is  entitled,  may  be 
made  in  partition  proceedings,  instead  of  com- 
pelling the  claimant  to  bring  an  action  at  law 
under  the  Occupying  Claimant  Act.  Id, 

8.  The  value  of  a  barn  erected  by  a  lessee 
under  an  agreement  in  a  lease  by  a  life  tenant 
and  the  owners  of  one  half  the  remainder  in 
fee,  to  pay  him  the  fair  value  thereof  on  expi- 
ration of  the  lease,  should  be  deducted  from  the 
proceeds  of  the  partition  sale  before  distribu- 

See  Index  to  Notes  Preeedin|p. 


tion  thereof,  and  not  be  chareed  upon  the  iu^ 
Iprests  of  those  onlv  who  ^ned  the  lease. 
Mbare  ▼.  Thorp,  16  R,  I.  655,  7:  781 


IMPUTED  NEOLIOENCE. 

See  Neoligbnce.  93-108. 


lUPUTEO  NOTICE. 

See  Notice,  II. 


INCEST. 


A  husband  is  not  related  by  affinity  to  hifr 
wife's  brother's  wife,  so  as  to  make  sesual  in- 
tercourse between  t)}em  an  indictable  offense- 
within  the  provisions  of  Ohio  Rev.  Stat.  §  7019. 
Chinn  v.  State,  47  Ohio  St  575,         1 1:  68a 


INCOME. 


Gift  of,  by  Will,  see  Wills,  121. 
Ab  Passing  Fund,  see  Wills,  99. 


INCOMPETENT  PERSONS. 

I,  Who  Are;*  Inquisition;  Adjudication  , 
II.  Deeds  bt. 

in.  CONFINRMBNT;  SUPPOET  IN  ASTLUM. 

IV.  Suits  By  or  Against. 
V.  Powers  of  Committee  or  Guardian. 

Review  of  Decision  as  to  Impaneling  Jury  to- 
Inquire  into  Sanity  of  Prisoner,  see  Ap- 
peal AND  Ekkor,  170. 

Setting  aside  Conviction  of  Insane  Person,  see 
Appeal  and  Error,  235. 

Due  Process  as  to,  see  Constfi'utional  Law, 
146. 

Contract  for  Support  of,  see  Contracts,  288. 

For  Insanity  as  Ground  of  EiTor  Coram  Nobis^. 
see  Coram  Nobis,  4. 

Criminal  Liability  of, see  Criminal  Law,  5-9. 

Presumption  as  to  Capacity  of,  see  Evidencb, 
116-121. 

For  Inquisition  as  Evidence,  see  Evidence, 
806. 

Opinions  as  to  Sanity  or  Capacity  of,  see  Evi- 
DBNOE,  458.  474-479. 

Relevancy  of  Evidence  as  to  Capacity  of,  see- 
EviDKNOB,  678,  674. 

Sufficiency  of  Proof  of  Insanity  of  Prisoner, 
see  Evidence,  881.  882. 

Asylum  for,  see  Hospitals. 

Marriage  of,  see  Husband  and  Wipe,  15,  25, 

Conclusiveness  of  Adjudication  as  to,  see 
Judgment,  88,  89. 

Effect  of  Adjudication  on  Petitioner,  see- 
Judgment,  78. 

Lien  of  Judgment  against,  see  Judgment,  98. 

Negligence  of,  see  Negligence,  75-77. 

Effect  of  Insanity  on  Partnership,  see  Part- 
nership, 47. 
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SettlemcDt  of  ,a8  Paupers,  see  Poor  and  Poor- 
La  ws.  4:-6. 

Question  for  Jury  as  to,  sfee  Trial,  125. 
Election  by,  as  to  Dower,  see  Wills,  143, 148. 
As  Witnesses,  see  Witnesses,  4, 5. 


I.  Who  Are;  Inquisition;  Adjudication. 

1.  The  term  ''delusion,"  as  applied  to  in- 
eanity,  does  not  mean  a  mere  mistake  of  fact, 
or  bemg  induced  by  false  evidence  to  believe 
that  a  fact  exists  which  does  not  exist.  Middle- 
ditch  V.  Williams  (N.  J.  Prerog.  Ct. )  45  N.  J. 
£q.  (18  Stew.)  726,  4:  788 
See  also  Dkfinitions,  18. 

2.  When  a  person  conceives  something  ex- 
travagant to  exist,  which,  nowever,  has  no  ex- 
istence, but  is  the  creature  of  his  imagination, 
and  whenever,  at  the  same  time,  having  once 
so  conceived,  he  is  incapable  of  being  perma- 
nently reasoned  out  of  such  conception,  such 
person,  it  is  safe  to  say,  is  subject  to  an  insane 
delusion.  Id' 

H.  It  is  only  ft  conception  or  delusion  which 
springs  up  spontaneously  in  the  mind  of  a  per- 
son, and  is  not  the  result  of  evidence  of  any 
kind,  that  can  be  said  to  furnish  evidence  that 
his  mind  is  unsound.  Id' 

4.  Belief  in  spiritualism— that  is,  that  there 
can  be  communication  between  the  spirits  of 
the  dead  and  the  living — is  not  an  insane  de- 
lusion. Id. 

5  A  lM*lief  in  spiritual  manifestations  and 
in  having  had  communication  with  deceased 
persons  is  not  necessarily  evidence  of  such  a 
disordered  mental  condition  as  to  render  one 
incompetent  to  maice  a  conveyance  of  real 
estate. '  Lewis  v.  Arbuckle,  85  Iowa,  — , 

16:  677 

6.  Where  a  person  is  induced  by  false  evi- 
dence or  by  false  statements  to  believe  a  fact 
to  exist  which  does  not  exist,  or  where,  in  con- 
sequence of  his  faith  In  evidence  which  is  true, 
but  which  \s  whollv  insufficient  to  prove  the 
truth  of  what  he  believes,  he  believes  a  fact  to 
exist  which  in  reality  has  no  existence,  his  be- 
lief may  show  want  of  discernment,  or  that  he 
lacks  ordinary  power  of  discrimination,  and  is 
consequently  easily  duped,  but  not  that  his 
mind  is  unsound.  Middleditch  v.  Williams 
(N,  J.  Prerog.  Ct.)  45  N.  J.  Eq.  (18  Stew.) 
726,  4:  788 

7.  An  aged  person  is  not  of  unsound  mind  so 
as  to  require  a  guardian  of  his  estate,  merely 
because  he  has  not  sufficient  strength  of  mind 
and  ability  to  transact  his  business  affairs  with 
"ordinary  care  and  prudence,"  if  he  is  capable 
of  transacting  the  ordinary  business  involved 
in  taking  care  of  his  property,  and  understands 
tbe  nature  and  effect  of  what  he  does,  and  can 
exercise  his  will  concerning  it  with  discretion, 
notwithstanding  the  influence  of  others.  JBhn- 
erick  v.  Emericky  83  Iowa,  411,  18:  757 

Inquisition* 
See  also  Criminal  Law,  5-9. 

8.  Where  an  action  in  equity  is  brought  in 
tbe  name  ot  a  person  alleged  to  be  ot  weak  or 
unsound  mind,  by  his  next  friend;  and  such 

gerson  files  an  affidavit  in  which  he  alleges  that 
e  is  not  of  weak  or  unsound  mind;  tha^  the 
suit  is  brought  without  his  authority  and 
against  his  wm,  and  that  he  wishes  it  dismissed, 

Soe  Index  to  Notes  Preeedin|p« 


•—the  chancellor  should  issue  his  writ  out  of 
chancery,  directing  an  inquiry  by  a  jury  into 
the  competency  of  such  person,  and  either  dis- 
miss the  suit  or  appoint  a  committee  for  him, 
according  as  the  verdict  establishes  or  disproves 
his  competency.  Howard  v.  Howard.  87  Ky. 
616,  1:  eiO 

9.  The  title  to  land  is  not  involved  in  a 
lunacy  proceeding,  and  a  commission  in  such 
proceeding  has  no  power  to  settle  any  such 
question.    Hughes  v.  Jones,  116  N.  Y.  67, 

6:  63» 
Amudication* 

10.  Letters  of  appointment  as  guardian  of  an  in- 
sane person  are  conclusive,  in  a  collateral  ac- 
tion, of  the  regularity  of  the  proceedings  result- 
mg  in  their  issuance,  as  well  as  of  the  insanity 
of  the  person  upon  whose  estate  they  were  is-  * 
sued.  Minnesota  Loan  db  Trust  Co,  v.  Beebe 
40  Minn.  7,  2;  418 

Restoration  to  capacity. 
See  also  infra,  20. 

11.  Tlie  power  of  a  court  to  restore  tu 
capacity,  under  Cal.  Code  av.  Proc.  §  1766» 
persons  adjudged  insane  or  incompetent,  is  ap- 
plicable only  to  incompetent  persons  for  whom 
guardians  have  been  appointed  under  §  1764, 
J^elloggY.  (Jodirany  87  (Jal.  192,         l)s:  104 


n.  Dkbds  bt. 
See  also  supra,  5. 

12.  The  undeclared  lunacy  of  a  grantor 
does  not  impair  the  title  of  a  bona  fide  pur- 
chaser for  value  and  without  notice,  from  the 
grantee,  of  the  lunacy.  Odom  v.  liiddick,  104 
N.  0.515,  7:  118 

13.  The  lunacy  of  a  surviving  partuer  does 
not  make  a  deed  of  all  the  estate  of  the  late 
firm  void,  but  merely  makes  it  voidable. 
Buley  V.  Carter ^  76  Md.  581,  19:  489 


XXL    Confinement;  Support  in  Asylum. 

14.  R.  I.  Pub.  Stat.  chap.  74,  §§  11, 12,  au- 
thorizing the  conlinement  of  insane  persons 
upon  a  certificate  from  two  practicing  physi- 
cians, etc.,  violates  the  provision  of  U.  S.  Const, 
amend.  14,  that  no  State  shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law.    ife  Gannon,  16  R.  I.  726. 

5:  359 

15.  Insanity  which  leads  the  person  afllicted 
with  It  to  make  indecent  exposure  of  his  per- 
son jn  public  renders  him  dangerous  to  com- 
munity, within  the  meaning  of  Ind.  Rev.  Stat 
1881,  §§  5142-5150,  which  provide  for  the  re- 
straint of  such  persons  at  public  expense  and 
the  reimbursement  of  the  public  treasury  out 
of  their  estates.  Montgomery  County  v.  Rin- 
tine,  124  Ind.  242,  8:  461 

16.  One  who  pays  taxes  for  the  suyport  of 
a  state  insane  hospital,  levied  like  otner  state 
taxes,  and  who  is  also  taxed  to  help  pay  tbe 
expenses  chargeable  to  his  county  for  the  board, 
care,  and  treatment  in  such  hospital  of  insane 
persons  sent  bv  his  county,  cannot  constitu- 
tionally be  made  liable  by  statute  to  reimburse 
the  county  for  the  share  of  such  expenses 
which  is  apportionable  to  a  person  whom  he 
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4s  legally  bound  to  support,  where  the  law 
compels  such  iusaue  person  to  be  sent  to  the 
«tate  hospital.  Baldwin  v.  Dauglas  County 
4J7  Neb.  283,  Mi  850 


IV.  Suits  By  or  Against. 

17.  An  action  in  the  name  of  an  insane  ward 
may  be  brought  by  his  guardian  to  set  aside 
transfers  obtained  from  him  by  fraud  while  he 
was  insane,  by  a  woman  whom  he  married  the 
next  day.    Lombard  v.  Morse,  155  Mass.  136, 

14:  £78 

18.  A  person  judicially  found  to  be  of  un- 
sound mind  cannot  bring  an  action  for  slan- 
der in  his  own  name,  but  it  must  be  brought 
1)7  his  guardian,  under  Iowa  Code,  g  2569. 
-dliamnries  v.  FriesUy,  80  Iowa,  316,  9:    193 

19.  An  objection  to  a  next  friend  acting  for 
plaintiff  must  be  taken  before  entering  upon 
the  trial  on  the  merits,  and  cannot  be  raised  by 
requests  for  instructions.  WortJUngion  v. 
Menccr  (Ala.)  17;  407 

20.  A  person  committed  to  an  Insane  asy- 
lum is  restored  to  his  legal  capacity  to  sue,  by 
his  discharge  from  the  asylum  by  the  resident 
physician,  m  accordance  with  the  California 
statutes  (Gal.  Pol.  Code,  §  2197;  Cal.  Act 
March  9,  1885;  Deer  Pol.  Code,  p.  850). 
KeUogg  v.  Cochran,  87  Cal.  192,        18:  104 

21.  A  judgment  or  decree  against  an  insane 
person  is  not  void,  although  within  the  time 
limited  by  statute  it  may  be  opened  up  to  admit 
of  a  valid  defense.  White  v.  Hmtony  8  Wyo. 
753,  17:  66 
See  also  Judgment,  98. 


V.  P()W|ER8  OF  Committee  or  Guardian. 

See  also  supra,  10. 

« 

22.  Whore  an  estate  is  devised  to  one  for  life, 
and  power  given  him  to  sell  it,  in  case  he  be- 
comes insane  the  power  may  be  exercised  by 
his  guardian,  with  the  authority  of  the  court, 
under  Mass.  Pub.  Stat.  chap.  140,  g  11,  au- 
thorizing the  court  to  permit  such  guardian  to 
mortgage  any  real  estate  of  his  ward,  and  chap. 
139,  ^  36,  that  when  property  rights  or  benefits 
depend  upon  the  election  or  act  of  a  person 
incompetent  by  reason  of  insanity  to  exercise 
or  perform  the  same,  his  guardian  may  make 
such  election  or  perform  such  act.  Jkent  v. 
Morrison,  153  Mnss.  137,  10:  756 

23.  Under  N.  Y.  Laws  1874,  chap.  448,  tit.  2, 
the  cemniittec  of  a  lunatic  cannot  lease  his 
real  estate  without  an  order  of  the  supreme 
court ;  nor  is  his  power  in  this  respect  extend- 
ed by  ^  27,  declaring  tliat  a  lunatic's  realtj' 
slialTiiot  be  leased  for  more  than  five  years, 
nor  disposed  of  otherwise  than  "herein  di- 
rected."   Pharie  v.  Gei-e,  110  N.  Y.  836, 

1:  270 

24.  A  contract  by  which  the  committee  of  a 
lunatic  assumes,  wittiout  anprder  of  the  court, 
to  put  the  lunatic's  real  estate,  for  ten  years, 
in  the  control  of  a  corporation,  for  a  speculative 
compensation,  there  being  no  real  rent  reserved, 
and  the  nominal  rent  to  t%  fixed  by  others,  can- 
not be  upheld  as  a  lease  for  any  period,  what- 
ever may  be  the  legal  effect  to  be  given  to  leases 
made  by  the  committee  of  a  lunatic.  Id. 

See  Index  to  Notes  Preeediii|> 


INCONSISTENCY. 

Estoppel  by,  see  Estoppel,  87-95. 


INCREASE. 


Of  Animals,  see  Aj^imals,  1. 


INCRIMINATION. 

See  CSIMINATION  OF  Sblf. 


INCUMBRANCES. 

Covenants  against,  see  Covenants,  14-19, 31. 
What  Are,  see  Definitions,  47. 
As  Affecting  Insurance,  see  Inbubanoe,  129- 
186. 


To  Bail,  see  Bail  asu  RscoaNrzANCB.  1. 
For  Creditors'  Bill,  see  Creditors'  Bill,  10. 
To  Surety,  see  Principal  and  Surety,  26, 27. 
Subrogation  to»  see  Sobroqation,  1. 


INDEPENDENT  CONTRACTORS. 

Liability  for  Acts  of,  see  Master  and  Ser- 
vant, 210-218. 

Liability  for  Damage  by,  to  Party- Wall,  see 
Party- Wall,  15. 


INDEX. 


Mistake  of  Name  in,  see  Name,  3. 
To  Judgment,  see  Judomknt.  104,  105. 
To  Records,  see  Real  Property,  64. 
Map,  see  Liens,  88. 


INDIANS. 

Assignment  by,  see  Assignment,  3. 

Sepamte  Schools  for,  sec  Civil  Riquts,  12-14. 

Jurisdiction  of  Suit  for  Destruction  of  Prop- 
erty of,  see  CouKTt*,  14, 15. 

Jurisdiction  for  Conversion  of  Property  in 
Indian  Territory,  see  Courts,  187. 

Compensation  of  Indian  Agent,  see  Officers, 
90. 

1.  An  Indian  tribe  within  the  state,  rec- 
ognized as  such  by  the  United  States  govern- 
ment, is  to  be  considered  as  a  separate  com- 
munity or  people,  capable  of  managing  its  own 
aflfairs,  including  the  domestic  relations;  and 
those  persons  belonging  to  the  tribe,  who  are 
recognized  bj  the  customs  and  laws  of  the 
tribe  as  manned  persons,  must  be  so  treated  by 
the  courts;  and  the  children  of  such  marriages 
cannot  be  regarded  as  illegitimate.  Earl  v. 
Wilson,  42  Minn.  861,  7:  185 

2.  An  Indian  is  not  incapable  of  giving  a 
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valid  pvomissory  note  by  the  fact  that  he  be- 
long to  a  band  which  is  gOTcrned  by  ancient 
Indian  customs  and  retains  a  tribal  organiza- 
tion, unless  it  grows  out  of  some  contract  pro- 
hibited by  law.  Ke-ttic-4'mun'guah  t.  Me  (Aure 
122  Jnd.  541,  7:  782 

8.  The  fact  that  the  lands  of  a  defendant, 
who  is  an  Indian,  are  not  liable  to  levy  and 
sale  under  a  judgment,  is  no  ground  for  re- 
fusing a  judgment  against  him.  Id, 
Landfl  of. 

4.  TJ.  S.  Ord.  July  18.  1787,  art.  8,  pro- 
viding that  lands  and  property  of  Indians  shall 
never  be  taken  from  them  without  their  con- 
sent, is  in  force  in  Indiana.  Alien  County  v. 
aimom,  120  Ind.  198,  18:  518 

5.  The  land  of  an  Indian  who  has  retained 
his  tribal  relations  cannot  be  taxed  by  a  State 
in  Which  U.  S.  Ord.  July  18,  1787,  art.  8.  is  in 
force,  although  it  has  been  patented  to  him  in 
fee   simple  without  restraint  on   alienation. 

Id. 

6.  Orants  of  lands  made  under  the  treaty  of 
Bept.  80, 1854,  with  the  Chippewas  of  Lake  Su- 
perior and  the  Mississippi,  which  provides  for 
the  selection  of  lands  by  the  ''mixed  bloods" 
among  such  Indians,  although  outside  the  ceded 
territory,  were  ratified,  if  ratification  was  neces- 
sary, b^  the  Act  of  Congress  of  June  8, 1872, 
authonzing  the  purchase  of  land  which  may 
have  been  located  with  claims  arising  under 
such  provision,  and  the  perfecting  of  titles  to 
such  claims.  Utah  Min.  db  Iiffg.  Co,  T.  Dvck- 
ert  db  M,  Sulphur  Co.  6  Utah,  188,       5:  859 

7.  Under  the  treaty  with  the  Kickapoo  In- 
4Sians  of  May  28,  1868,  which  contains  provi- 
sions for  the  allotting  and  patenting  to  individ- 
ual members  of  the  tribe  of  separate  tracts  of 
land  in  severalty,  no  conveyance  by  an  al- 
lottee of  his  tract  of  land  to  a  white  msn  in  no 
way  fonnected  with  the  tribe,  which  is  made 
before  the  allottee  has  received  a  patent  for 
the  land  in  accordance  with  the  provisions  of 
the  treaty,  Is  valid.  Briggs  v.  JSainple  (C.  C. 
D.  K»n  )  43  Fed.  Rep.  102,  10:  188 

8.  The  recording  of  a  conveyance  made  by 
an  Indian  of  a  tract  of  land  which  has  been 
allotted  to  him  in  severalty,  before  he  had  a 
right  to  convey  the  same,  is  no  notice  to  sub- 
sequent grantees  of  the  land  of  the  former 
grantee's  rights.  Id. 

9.  Covenants  of  warranty  in  a  deed  made  by 
an  Indian  of  a  tract  of  land  which  has  been  al- 
lotted to  him  in  severalty,  before  he  has  re- 
ceived his  patent  therefor,  will  constitute  no 
estoppel  on  the  Indian  or  on  one  to  whom  he 
has  conveyed  tne  land  after  receiving  his  pa- 
tent, which  will  prevent  him  from  disputmg 
the  first  conveyance  on  the  ground  that  it  was 
made  without  authority  ana  was  void.      Id. 
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a.  In  Oeneral. 
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II. — (continued) 

e.  Description  of  Offense. 

1.  In  General;  Particulars. 

2.  Statutory    Offenses    and    Lan- 

guage. 
8.  Miscellaneous  Instances. 
HI.  JoiNDKR  OF  Counts. 

Statute  Curing  Defects  in,  see  Constitution- 
al Law,  29. 


I.  FoBM;  Requisites.  ^ 

1.  An  information  filed  by  the  state's  at- 
torney is  invalid  under  N.  D.  Const.  §  97,  art. 
4,  requiring  all  prosecutions  to  be  carried  on 
in  the  name  and  by  the  authority  of  the  state, 
where  the  state  is  not  named  as  a  party,  or 
any  averment  made,  directly  or  indirectly,  that 
defendant  is  prosecuted  in  the  name  or  by 
authority  of  the  state,  although  it  does  appear 
on  its  face  that  it  was  filed  by  the  state's  at- 
torney.   State  V.  Basledahl,  2  N.  D.  521, 

16:  150 

2.  Mo.  Acts  1877,  p.  854,  to  provide  for  the 
prosecution  of  a  misdemeanor  by  indictment 
or  information  as  concurrent  remedies,  applies 
to  all  courts  within  the  State  having  jurisdic- 
tion of  misdemeanors,  and  establishes  general 
rules  of  practice  applicable  even  to  courts  pre- 
viously governed  by  special  provisions  of  law. 
State  V.  Bennetty  102  Mo.  856,  10:  717 

8.  An  information  need  not  all  be  written 
by  the  prosecuting  attorney  himself.  State  v. 
Armstrong,  106  M!o.  395,  18:  419 

4.  The  loss  from  the  files  of  the  court  of 
an  information  filed  by  the  state's  attorney  for 
the  prosecution  of  a  criminal  offense,  which 
occurs  after  the  arrest  of  tlie  defendant  and 
before  he  is  brought  to  trial,  may  be  supplied 
by  filing  a  copy  of  it.  Long  v.  People,  185 
111.  485,  10:  48 
Verillcation* 

5.  A  verification  to  an  information  by  a 

f)rivate  person  is  sufiicient  if  made  *'accord- 
ng  to  his  best  knowledge  and  belief."    State 
V.  Bennett,  102  Mo.  856,  10:  717 

6.  The  validity  of  an  information  for  the 

Srosecution  of  a  criminal  offense  in  no  way 
epends  upon  the  question  whether  or  not 
perpury  can  be  assigned  upon  the  affidavit  by 
which  it  Is  supported.  Long  v.  People,  135 
111.  485,  10:  48 

7.  An  oath  on  the  '*  best  knowledge  and 
belief"  of  the  prosecutrix  is  a  sufficient  veri- 
fication of  an  information  for  criminal  libel. 
State  V.  Armstrong,  106  Mo.  \m,        18:  419 

8.  A  verification  by  the  state's  attorney  of 
an  Information  filed  in  lieu  of  an  indictment, 
under  N.  D.  Laws  1890,  chap.  71,  g  8,  is  suffl- 
cient  in  form  where  it  states  that  the  allega- 
tions therein  contained  are  true  to  his  t^st 
knowledge.  Information,  and  belief.  State  v. 
UasUdaJU,  2  N.  D.  521,  16:  160 


II.    SUFFICIENOT  OF  ALLEGATIONS. 

a.  In  General. 

9.  An  indictment  for  larceny  is  not  defec- 
t  ive  for  alleging  the  ownership  of  the  property 
in  a  bailee.    State  v.  PmoelL,  103  N.  C.  424. 

4s  891 
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10.  Ad  instrumeiit  showiDg  an  account  of  in- 
debteaness  by  a  town  to  a  certain  person,  re 
ceipted  over  his  signature,  may  properly  be 
described  in  an  indictment  for  forgery  as  a  dis- 
charge for  money.  Oam,  v.  Brown,  147  Mass. 
585,  1:  6£0 
Surpluaag^e* 

11.  Characterizing  a  check  drawn  by  oue 
upon  a  bank  where  he  had  neither  money  nor 
credit,  in  exchange  for  which  he  induced  a 
merchant  to  dejiver  goods  to  him,  as  "  a  false 
tpken  "  or  a  "  false  writing,"  in  an  indictment 
for  obtaining  the  goods  by  false  pretenses,  is 
surplusage.    Barton  v.  People,  185  111.  405, 

10:  802 

1 2.  An  indictment  for  obtaining  goods  un<1er 
false  pretenses,  by  falsely  representing  that  the 
buyer  had  money  on  deposit  in  a  bank,  and 
thereby  inducing  a  merchant  to  deliver  goods 
in  exchange  for  a  check  against  such  deposit, 
which  sets  out  an  order  which  the  buyer 
offered  to  give  and  also  the  one  he  did  give,  is 
not  insufficient  although  it  only  denies  that 
tliere  was  money  to  pay  the  check  actually 
drawn,  since  the  allegation  as  to  the  proposed 
check  TtA  unnecessary.  Id, 
Time. 

13.  A  general  allegation  of  *  time  in  an  in- 
dictment is  sufficient,  when  time  is  not  of  the 
essence  of  the  offense.  Annngton  v.  Com.  87 
Va.  96,  10:  24S 

14.  The  jury  may  consider  evidence  which 
is  properly  admitieif  of  acts  done  on  otner  days 
than  that  specified  in  an  indictment,  the  same 
as  if  the  offense  had  been  laid  with  a  contin- 
uance. StaU  V.  Chicago,  M.  d  St.  P.  R  Co. 
77  Iowa,  442,  4:  298 
Place. 

15.  Where  an  offense  is  committed  on  a  rail- 
road car  rapidly  moving  through  different 
counties  in  Illinois,  so  that  it  is  difficult  or  im- 
possible to  determine  with  any  degree  of  cer- 
tainty in  which  county  it  was  committed,  an 
indictment  mav  charge  the  offense  in  either 
county.      Watt  v.  People,  126  111.  9.      1:  408 

16.  In  an  indictment  for  selling  spirituous 
liquor  without  a  license,  under  Or.  Act  1889, 
it  is  not  necessary  to  allege  in  the  indictment 
that  such  sale  did  not  take  place  within  an 
incorporated  town  or  city.  State  v.  Tamler, 
19  Or.  528,  9:  853 

17.  An  indictment  for  selling  intoxicating 
liquors  without  a  license,  under  Ya.  Pub.  Acts 
1889-90,  p.  242,  g  1,  must  state  the  definite 
place  in  the  city  where  the  alleged  sale  was 
made,  and  whether  bv  wholesale,  retail,  or  to 
be  drunk  on  the  premises.  Arrington  v.  Com. 
87  Vu.  96.  10:  242 

18.  An  indictment  for  attempting  to  destroy 
a  dam  sufficiently  locates  the  dam,  if  it  alleges 
that  it  is  within  a  certain  town  which  is 
named.  <7(:w».v.7Wma7i,149Ma8S.229,8:  747 

b.  Intent;  Knowledge, 

19.  An  allegation  in  an  indictment  for  ac- 
cusing another  of  a  crime,  to  wit,  administer- 
ing poison  to  and  thereby  killing  two  colts, 
with  intent  to  extort  and  gtin  something  from 
the  accused,— does  not  sufficiently  describe  the 
crime  without  alleging  that  the  act  was  done 
maliciously,  with  intent  to  injure  and  destroy 
the  animus.    Mann  v.  State,  47  Ohio  St.  556, 

11:  656 

See  Index  to  Notes  Preoedln|f. 


20.  A  criminal  information  setting  forth  that 
the  city  clerk  of  a  city  of  the  second  class  regis- 
tered as  a  voter  the  name  of  a  person  who 
did  not  appear  in  ^rson,  and  was  not  present, 
and  did  not  give  his  name,  age,  occupation,  or 
place  of  residence, — is  sufficient  without  ex- 
pressly alleging  any  criminal  intent.  StaU  y, 
Bu%h,  47  Kan.  201,  18:  607 

21.  A  criminal  information  for  disobeying 
a  quarantine  order  by  going  upon  the  street 
must  allege  knowledge  of  the  order,  ^ate  v. 
ButU{!Si.D.)  19:  785 

c.  Negation  ef  Drfenta  or  Exceptions. 

22.  An  indictment  for  tmlawfuUy  keeping 
intoxicating  liquors  for  sale  is  not  defective  tor 
failure  to  negative  the  various  modes  and  con- 
tingencies in  which  it  might  be  lawful  to  sell» 
or  to  expose  for  sale,  such  liquors.  Com,  v. 
(^agne,  158  Mass.  205,  10:  442 

23.  An  exception  or  proviso  in  a  statute  need 
not  be  negatived  in  an  indictment,  unless  the 
proviso  is  descriptive  of  the  offense  or  qualifies 
the  language  creating  it.  SevUle  v.  State,  49 
Ohio  St.  117,  15:  5ie 

d.  Duplicity. 

See  also  ii^a,  IlL 

24.  There  is  no  duplicity  in  an  indictment  for 
forgery,  by  reason  of  an  allegation  that  de- 
fendant had  in  his  custody  a  false,  forged,  and 
counterfeit  order,  and  did  feloniously  utter 
and  publish  the  same  as  true,  knowing  it  to  be 
forged.    State  v.  Murphy,  17  R.  I.  698, 

16:  550 

25.  An  indictment  is  not  bad  for  duplicity  in 
charging  the  crime  of  receiving  a  bribe,  and 
also  a  conspiracy  to  do  an  unlawful  act,  where 
it  is  expressly  stated  in  the  second  count  that 
there  is  no  intention  to  charee  two  crimes,  and 
that  count  is  merely  intended  to  vary  the  char/ze 
so  as  to  meet  the  proof.  State  v.  Potts,  78 
Iowa,  656,  5:  814 

26.  An  indictment  charging  an  agreement  to 
bum  a  building,  and  that  in  pursuance  of  such 
agreement  the  building  was  burned,  is  not  bad 
for  duplicity  as  charging  both  conspiracy  to 
commit  arson,  and  arson,  since  the  conspiracy 
was  merged  in  the  consummated  act  of  burn- 
ing.   Boyt  V.  PeopU,  140  111.  588,      16:  889 

27.  An  indictment  for  conspiracy  to  do  an  un- 
lawful act  in  the  night  time,  and  also  for  con- 
spiracy to  do  an  unlawful  act  while  wearing 
white  caps,  masks,  or  other  disguises,  each  of 
which  acts  is  made  unlawful  by  the  same  sec- 
tion of  the  statute,  is  not  bad  for  duplicity. 
Hobba  V.  State,  183  Ind.  404,  .  18:  774 

e.  Description  of  Offense, 

!•  In  Oensral;  Partumlars. 

28.  An  information  for  the  punishment  of  a 
misdemeanor,  besides  containing  generally  the 
statutory  essentials,  should  be  sufficiently  defi- 
nite to  give  defendant  fair  notice  of  the  nature 
of  the  case  he  is  to  meet,  to  furnish  the  court 
a  sufficient  basiB  for  an  appropriate  judgment^ 
and,  especially,  to  protect  the  accused,  if  ac- 
quitted or  convicted,  against  any  further  pro8» 
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cutioD  for  the  same  cause.  State  y.  Bennett, 
102  Mo.  356,  10:717 

29.  An  allegation  that  one  conducts  or  pros- 
ecutes a  business  falls  within  the  rule  that 
where  a  misdemeanor,  merely  statutory,  is 
made  up  of  a  series  of  transactions  or  acts  in- 
dicating a  general  design,  which  cannot  be 
enimierated  without  unnecessary  prolixity  and 
danger  of  variance,  they  ought  not  to  be  re- 
quired to  be  stated,  where  the  charge,  as  stated, 
is  fairly  informative  of  the  case  to  be  met.  Id, 

80.  An  information  is  sufficiently  definite  to 
autnonze  punisnment  unaer  a  statute  torbid- 
ding  any  person  without  a  license  to  act  as  a 

{)rivate  detective,  in  a  certain  city,  where  it  al- 
eges  the  commission  of  the  offense  in  the 
words  of  the  statute,  and  that  between  certain 
dates  defendant  held  himself  out  to  the  pub- 
lic as  a  private  detective,  and  entered  upon 
and  continued  the  business  of  a  private  detec- 
tive, and  did  act  as  such  in  various  instances 
within  said  city,  at  the  request  of  'parties 
named  and  others  whose  names  are  unknown, 
without  having  a  license,  etc.,— especially 
where  such  evidence  of  particular  acts  is  given 
as  tends  to  show  that  defendant  made  the  pro- 
hibited occupation  liis  business.  Id. 

81.  An  indictment  for  reading  and  publishing 
the  contents  of  a  letter  without  authority,  to  be 
sufficient  under  N.C.  Acts  1889,  chap.  41,  g  2, 
must  charge  that  the  letter  opened  and  read 
was  sealed,  or  that  its  contents  were  published 
knowing  it  to  have  been  opened  and  read  with* 
out  authority.  8taU  v.  BagweU,  107  N.  C.  859. 

9:  840 

82.  An  information  charging  that  defendants 
-•*  did  willfully,  maliciously,  and  unlawfully 
interrupt,  molest,  and  disturb  a  religious  mee^ 
-ing  "  and  its  members,  sufficiently  describes 
the  manner  of  disturbance,  under  Neb.  Crim. 
•Code,  §  32.    Jonee  v.  State,  28  Neb.  495, 

'  ^  7:  825 

33.  In  an  indictment  for  accusing  another  of 
«  crime  punishable  by  law,  the  words  "pun- 
ishable by  law"  are  not  a  sufficient  averment 
of  the  crime,  but  the  act  of  which  the  party  is 
accused  must  be  described  sufficiently  to  show 
that  it  is  acrime.  Mann  T.  State,  47  Ohio  St. 
4556,  II*  •*• 


2.  Statutory  Offensee  and  Language. 

34-  An  information  in  the  language  of  the 
«tatute,  so  far  as  it  is  necessary  to  constitute 
the  statutory  offense,  is  sufficient.  StaXe  v. 
Snow,  81  Iowa  642,  1 1:  366 

85.  An  Indictment  following  the  statute  in  a 
general  allegation  that  defendant  "did  exclude 
from  the  equal  enjoyment  of  any  and  all  ac- 
commodation, facility,  and  privilege  of  a 
place  of  amusement,"  is  not  defective  In  not 
averring  the  means  by  which  the  exclusion 
was  effected.    PeopU  v.  King,  110  N.  Y.  418, 

1:  293 

36.  A  complaint  which  charges  in  the  words 
of  the  statute  the  offense  of  neglectinje  and  re- 
fusing to  support  a  wife,  under  Conn.  Gen.  Stat. 
§t  84CS,  without  alleging  marriage  to  her,  is  suf- 
ficient.   State  V.  Schweitser,  57  Conn.  682, 

6:  186 

See  Inaez  to  Notes  Preeedlnff. 


8.  MieeeUaneoue  Instances, 


Murder* 

87.  An  indictment  for  murder  in  the  first  de- 

free,  which  charges  the  killing  to  have  t)een 
one  willfully,  feloniously,  and  with  malice 
aforethought,  is  sufficient  to  support  a  convic- 
tion, under  N.  Y.  Pen.  Code,  g  188,  upon 
proof  of  a  killing  in  the  perpetration  of  a 
felony.    PeopU  v.  Qiblin,  115  N.  Y.  196, 

4:  767 
For^erjr. 

88.  An  indictment  for  forgery  need  not  al- 
lege that  the  offense  was  feloniously  commit- 
ted. State  V.  Murphy,  17  R.  1. 698,  l6:  660 
Prise  fig^htin^^* 

89.  Ai)  indictment  for  prize  fighting  suffi- 
ciently avers  that  defendant  was  engaged  in  a 
prize  fight,  by  alleging  that  he  did  "unlaw- 
fully engage  as  principal  in  an  unlawful  and 
premeditated  fight  and  contention  commonly 
called  a  prize  fi^ht,"  with  a  certain  person, 
and  that  they  "did  each  the  other  unlawfully 
strike  and  bruise  and  attempt  to  strike  and 
bruise  for  and  in  consideration  of  prize  and 
reward."    SetiUeY.  StaU,  49  Ohio  St.  117, 

16:  616 
Conspiracy* 

40.  An  indictment  to  punish  certain  per- 
sons for  conspiring  to  injure,  oppress,  threaten, 
and  intimidate  a  citizen  in  the  free  exercise  of 
his  right  to  proceed,  in  a  circuit  court  of  the 
United  States,  to  punish  for  contempt  persons 
who  have  violated  a  decree  for  m junction 
passed  by  such  court,  need  not  set  out  the 
decree  or  the  particular  statute  which  gave 
the  petitioner  the  right  to  institute  such  pro- 
ceeding. United  States  v.  Laneaeter  (C.  C. 
S.  D.  Ga.)  44  Fed.  Hep.  885,  10:  817 

41.  Where  a  statute  provides  for  the  defini- 
tion and  punishment  of  a  felonious  conspiracy, 
and  for  an  additional  punishment  for  any  overt 
act  of  a  criminal  nature  which  is  committed  in 
pursuance  of  the  conspiracy,  the  whole  being 
one  transaction,  the  description,  in  an  indict- 
ment for  the  conspiracy,  of  the  crime  as  an 
entirety  is  necessary  and  proper,  although  such 
description  requires  the  setting  out  of  the  facts 
constituting  the  separate  crime.  Id. 
Sale  of  intozicatin^  liquors* 

42.  An  indictment,  under  Va.  Pub.  Acts 
1889-90,  p.*  242,  §  1,  for  selling  intoxicating 
liquors  without  a  license,  need  not  state  whether 
the  alleged  sale  was  by  sample,  representation, 
or  otherwise.    An*ington  v.  (Jam.  87  Va.  96, 

10:  248 
48.  An  indictment,  under  the  Michigan  stat- 
ute prohibiting  the  sale  of  liquor  by  a  drug- 
§ist,  "to  be  used  as  a  beverage,"  is  not  fatally 
efective  because  it  omits  the  words  "to  tie 
used."  in  charging  a  sale  of  whisky  as  a  bev- 
erage.   People  V.  Hinchman,  75  Mich.  687, 

4:  707 


Violation  of  Interstate  Commerce  Act* 

44.  An  indictment  under  the  Interstate  Com- 
merce Act,  g  2,  for  "unjust  discrimination, 
need  not  aver  by  what  particular  device  the 
defendant  managed  to  discriminate  in  favor  of 
a  particular  shipper.  United  States  v.  Tozer 
(D.  C.  E.  D.  Mo.)  2  Inters.  Com.  Rep.  422,  87 
Fed.  Rep.  685,  8:  444 

45.  Counts  under  g  8  for  "undue  and  unrea* 
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sonable  preference"  and  tor  "undue  or  unrea- 
|onable  prejudice  or  disadyantace/'  need  not 
allege  that  the  service  for  whi(Si  a  different 
rate  was  charged  was  rendered  "under  sub- 
stantially simOar  circamstanoes  and  condi- 
tions/'—those  words  being  only  found  in  g  4, 
in  relation  to  greater  charge  for  shorter  haul. 

I(L 

46.  A  count  under  (^  8  is  sufficient  if  it  shows 
with  requisite  certainty  by  any  apt  language 
that  the  accused  has  committed  an  act  which 
gives  one  shipper  or  class  of  shippers  an  ad- 
vantage, or  subjects  others  to  a  (usadvantage. 

Id. 

47.  A  count  under  §  6,  alleging  the  allow- 
ance of  a  rate  less  than  the  established  and 
published  rate  which  "was  in  force  on  that 
day,"  sufficiently  negatives  the  inference  that 
the  rate  might  have  been  reduced  by  the  car- 
rier witliout  notice,  as  permitted  by  that  sec- 
tion. Id. 

48.  A  count  under  §8,  charging  the  subjec- 
tion of  a  certain  locality  to  an  undue  prejudice, 
by  charging  its  merchants  a  higher  rate  for 
transporting  property  to  a  certain  point  than 
was  exactea  from  residents  of  a  certain  other 
locality,  must  show  with  precision  that  the 
lower  rate  was  for  transportation  between  the 
same  points  as  the  higher  rate.  Id. 


IHFAMOUS  CRIME. 

What  Is,  see  Criminal  Law,  14. 


III.  JOINDEB  0»  CotnNTS. 

See  as  to  Duplicity,  supray  24-26. 

49.  Counts  for  burglary  and  larceny,  or  for 
burglary  and  receiving  stolen  goods,  may  be 
joined  in  the  same  indictment.  Parker  v. 
P^opU,  18  Colo.  155,  4:  803 

50.  Several  counts  stating  the  same  offense  in 
different  ways  may  be  joined  in  an  indictment, 
although  some  of  them  charge  a  felony  and 
others  a  misdemeanor,  where  the  practice  of  the 
State  nermits  conviction  of  misdemeanor  under 
an  indictment  for  felony.  Berman  y.  FigopU 
131  111.  594,  9:  188 


INDORSEMENT. 

Proof  of,  see  Evidrnob,  279. 
As  Evidence,  see  EvroENCK,  345. 
Allegation  of,  see  Pleading,  180. 


INDUCEMENT. 


Parol  Proof  of,  se«  Evidence,  884-389. 


INDUSTRIAL  SCHOOL. 

Appeal  in  Case  against,  see  Appeal  and  Eb- 

UOR,  21. 
De  Facto,  see  Corporation8,  19. 

See  also  House  of  Corbection. 
See  Index  to  Noiee  Preoedinff. 


INFANTS. 

I.  Control;  Support;   RiGfiia  and  Lia- 

BILITIB6. 

a.  In  Oeneral, 

b.  Custody. 

c.  Disabilities  and   Liabilities^ 

1.  In  Oeneral. 

2.  Batificatian  or  DisaJJirmaiirs, 

n.  Salb  of  Real  Estate. 
III.  A0T10N8. 

Action  by  Parent  on  Contract  for  Support  of^ 
see  ACTION  OB  Suit,  22. 

Action  by,  for  Services  on  Implied  Contract,, 
sec  Action  or  Suit,  28. 

Enlistment  of,  see  Army  and  Navt. 

Authority  of  Attorney  of,  see  Attotinrys,  23. 

As  Members  of  Benefit  Societies,  see  Bbmev- 
OLRNT  Societies,  3. 

Conflict  of  Laws  as  to  Marriage  of,  see  Con- 
flict OF  Laws,  44. 

Legislative  Authority   to  Guardian   of,  see 
Constitutional  Law,  51. 

Contribution  by,  see  Contribution,  6. 

Rights  of,  in  Eminent  Domain,  see  Eminent 
Domain,  65,  6«,  69,  70. 

Presumption  as  to  Interest  of,  see  Evidence, 
82. 

Unlawful  Sale  of  Liquors  to,  see  Intoxicat- 
ing Liquors,  37,  40-43. 

Conclusiveness  of  Decision  as  to  Custody,  see 
Judgment,  87. 

Judgment  in  Favor  of,  as  Binding  Parent,  see 
Judgment,  84. 

As  to  Instruction   of  Minor  Employes,  see 
Master  and  Servant.  86-88. 

Presumption  of  Capacity  of,  see  Evidence, 
114, 115. 

Right  of,  on  Sidewalks,  see  Highways,  104. 
105. 

As  to  Reform  School  for,  see  House  of  Cor- 
rection. 

Marriage  of,  see  Husband  and  Wife,  19-24. 

As  Members  of  Assessment  Insurance  Com- 
pany, see  Insuiunck,  7. 

Assumption  of  Risk  by,  see  Master  and 
Servant,  92-94. 

Contributory  Negligence  of.  In  Employment, 
see  Master  and  Servant,  110,  111. 

Dangerous  Attractions  for  Children,  see  Neg- 
ligence, 46-53. 

Negligence  of,  see  Negligence.  79-82. 

Imputed  Negligence  as  to,  see  Negligence, 
100-107. 

Relation  of,  to  Parent  Generally,  see  Parent 
AND  Child. 

As  Deputy  Sheriffs,  see  Sheriff,  2. 

Committment  of,  without   Jury    Trial,    see 
Trial.  8. 

Question  for  Jury  as  to  Negligence  of,  see 
Trial,  210,  211. 

As  Witness,  see  Witn«88Es,  3. 

Age  and  Discretion  of,  for  Service  of  Writ, 
see  Writ  and  Process,  5. 

Service  of  Writ  upon,  see  Writ  and  Pro- 
cess, 7. 
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L   CoNTEOL;    Support;  Hiohts  and  Lia- 

BILK1IE8. 

a.  In  Oeneral, 

1.  A  person  becomes  of  age  on  the  day  be- 
fore his  twenty-first  birthday.  Soas  v.  Mar- 
row, 85  Tex.  173,  16:  548 

2.  The  religious  instruction  of  a  child  which 
has  been  committed  to  the  care  of  the  state 
under  the  Connecticut  statutes  relating  to  homes 
for  dependent  and  neglected  children  cannot 
be  controlled  or  directed  by  the  parent;  and  the 
fact  that  a  child  of  Catholic  parents  has  been 

? laced  in  a  Protestant  famwjr  and  attends  a 
'rotestant  church  does  not  give  the  parent  any 
right  to  interfere  or  to  claim  the  surrender  of 
the  child.     W/taien  ▼.  Olmstead,  61  Conn.  268, 

15:  598 
Support. 
See  also  infra,  26. 

3.  The  right  to  the  custody  and  service  of 
a  child,  and  the  obligation  to  support  and  edu- 
cate it,  are  reciprocal  rights  and  obligations, 
unless  otherwise  fixed   by  judicial   decree. 
lianisey  v.  liamsey,  121  Ind.  215,  6:  682 

4.  It  is  the  legai,  as  well  as  the  moral,  duty 
ot  parents  to  furnish  necessary  support  to  their 
children  during  minority.  Although  a  parent 
cannot  be  charged  for  necessaries  furnished  by 
a  stranger  for  his  minor  child,  except  upon  an 
express  promise  to  pay  for  the  same,  such 
promise  may  be  inferred  on  the  grounds  of  the 
legal  duty  imposed,  Purtef  v.  Powdly  79 
Iowa,  151,  7:  176 

5.  A  partial  emancipation  of  a  daughter 
fourteen  years  of  age  by  permitting  her  for 
three  years  thereafter  to  reside  80  mues  away, 
controlling  and  using  her  own  wages,  without 
furnishing  her  with  any  money  or  means  of 
support,  will  not  exempt  the  father  from  lia- 
bility for  necessary  services  of  a  physician  em- 
ployed by  her  in  sickness,  where  it  does  not 
appear  that  he  intended  to  waive  the  right  to 
exercise  parental  authority  over  her.  la. 

6.  A  divoriced  wife  who  vol untarily^re tains 
the  custody  of  a  child  born  after  the  divorce 
was  granted,  and  maintains  and  supports  the 
child  without  any  request  from  the  father,  or 
any  refusal  on  Ids  part  to  support  ttie  child, 
cannot  maintain  an  action  against  him  to  re- 
cover compensation  for  such  i^upport.  Ham- 
tey  T.  Bamsey,  121  Ind.  215,  6:  682 

b.  Custody, 

See  also  mpra,  8. 

7.  The  supreme  right  of  the  state  to  the 
guardianship  of  children  controls  the  natural 
right  of  parents  when  the  welfare  of  society  or 
of  the  children  themselves  conflicts  with  such 
parental  rights.  Van  Walterfy.  Marion  County 
Children'8  Guardians,  132  Ind.  567,  18:  431 

8.  A  parent  cannot  regain  control  of  a  child 
which  has  been  committed  to  the  agents  of  the 
state  under  the  Connecticut  statutes  relating  to 
homes  for  dependent  and  neglected  children, 
and  by  them  placed  in  a  family  in  accordance 
with  the  statute,  merely  because  the  parent 
has  become  able  suiiabnr  to  provide  for  and 
educate  the  child.  Whalen  v.  Olmstead,  61 
Conn.  263,  15:  598 

See  Index  to  Noiee  Preeediii|p« 


9.  An  adjudication  settling  tlie  rights  of 
parties  as  they  exist  at  the  time  of  divorce, 
and  giving  alimony  to  the  wife,  does  not  af- 
fect tiieir  rights  so  far  as  concerns  the  custody 
or  support  of  a  child  then  unborn.  Earmtey  v. 
Ramsey,  121  Ind.  215,  6:  682 

10.  The  right  of  a  father  to  the  custody  of  his 
child  is  not  an  absolute,  inulienuble  right,  but 
is  in  all  cases  referable  and  subordinate  to  the 
interest  and  welfare  of  the  child.  Nugent  v. 
PoweU,  4  Wyo.  — ,  20:  199 

11.  The  statutory  right  of  a  parent  to  the 
custody  of  hlB  children  is  not  absolute. 
Whether  or  not  he  shall  have  it  in  case  he  is 
intemperate  and  shiftless  will  be  determined  bv 
a  consideration  of  their  best  interests.  Re 
LaUy,  85  Iowa  — ,  16:  681 

12.  A  widower,  intemperate,  without  work, 
and  with  no  property  but  a  homestead,  loses 
all  right  to  the  custo^  of  his  c)iild  in  favor  of 
one  who  lega%  adopts  it,  by  leaving  it  at 
a  neighbor's,  substantially  without  clothing, 
with  the  promise  to  send  for  it  in  a  few  days, 
and  then  leaving  the  city  and  remaining  away 
ten  weeks  without  contributing  anything  to- 
ward its  support;  especially  where  his  only  re- 
source for  Its  support  is'  the  indefinite  promise 
of  the  tenant  of  his  homestead — a  poor  man — 
to  support  the  child  for  the  use  of  the  prop- 
erty, which  is  not  adequate  compensation  for 
the  Service.  Id. 

13.  The  alleged  lefoiniation  of  an  intemper- 
ate widower  is  not  sufiicient  to  cause  the  resto- 
ration to  him  of  his  child,  which  has  been 
adopted  and  given  a  good  home  by  relatives, 
when  such  reformation,  if  it  exists  at  all,  must 
have  occurred  within  a  few  weeks  of  his  ap- 
plication for  the  child.  Id. 

14.  A  promise  by  an  intemperate  father  to 
quit  drinking  is  not  safficient  to  cause  the 
withdrawal  of  his  children  from  the  custody 
of  a  competent  guardian  and  their  restoration 
to  him.  Id. 

15.  A  father  may  be  denied  the  ciistody  of  his 
child  by  a  former  wife  even  under  a  statute  de- 
claring that  the  father  * 'shall  be  entitled  to  the 
custody  of  the  person  of  the  minor"  etc.,  al- 
though he  is  of  good  character  and  able  to  sup- 
port ner,  where  he  surrendered  her  when  about 
six  months  old  to  people  of  ample  means  and 
high  moral  character,  as  their  own,  and  they 
have  kept  her  until  she  is  six  years  old,  and  the 
affection  of  parent  and  child  has  been  devel- 
oped between  them,  especiallv  where  he  never 
snowed  any  affection  for  tLe  child,  but  ex- 
Dressed  a  suspicion  that  she  was  not  his  own. 
Slieers  v.  Stein,  75  Wis.  44,  5:  781 

16.  A  parol  agreement  by  a  father  to  give 
his  infant  child  to  its  grandparents  will  not  be 
sufficient,  at  least  upon  doubtful  proof  of  such 
contract,  to  deprive  him  of  his  right  to  the  cus- 
tody of  the  child,  in  the  absence  of  proof  that 
it  is  not  for  the  child's  int^erest  to  remain  with 
him.     Weir  v.  Marley,  99  Mo.  484,       6:  672 

c.  Disabilities  and  Liabilities, 

1.  In  Oen&raZ, 

17.  The  record  must  show  that  the  minor  re- 
sided within  the  county  in  which  the  court  was 
held  which  attempted  to  remove  his  disability, 
under  the  authority  conferred  by  the  Arkansas 
Act  of  Feb.  18,  1869,  to  render  the  order  of  re- 
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nioval  valid.  Hindman  v.  (y  Conner,  54  Ark. 
627,  18:  490 

18.  The  legal  representative  or  heir  of  an 
infant  is  entitled  to  plead  minority  in  avoid- 
ance of  the  infant's  contract,  if  the  plea  is 
made  in  good  time.  Harvey  v.  BriggSf  68 
Miss.  60,  10:  62 

Wages* 

19.  The  application,  with  a  minor's  con- 
sen  i«  of  part  of  his  wages  to  the  payment  of  a 
debt  due  from  his  deceased  fathers  estate  to 
his  employer,  will  not  be  binding  on  him  in  a 
subsequent  action  on  miantum  meruit,  although 
the  employer's  remedy  against  the  estate  has 
been  lost  in  the  mean  time,  where  the  minor 
had  no  pecuniary  interest  in  the  payment  of 
the  debt  bec^ause  he  was  not  entitled  to  any- 
thing from  his  father's  estate.  Dube  v 
Beaudry,  150  Mass.  448.  6:  146 

20.  An  infant  cannot  recover  on  a  ^antum 
jneruit  contrary  to  the  terms  of  a  contract 
entered  into  by  her  father,  as  well  as  by  the 
infant  herself,  whereby  the  father  agreed  that 
she  should  receive  the  wages,  and  that  they 
were  to  be  subject  to  all  the  conditions  of  the 
contract,  since  such  contract  amounts  to  a 
partial  emancipation.  Tennessee  MJg,  Co,  v. 
James,  91  Tenn.  154.  16:  811 

CoBtractflu 

21.  It  is  only  where  it  appears  to  the  court 
that  the  contract  of  an  infant  is  prejudicial  to 
him,  that  it  will  be  held  wholly  void.  Aakey 
V.  Ift7^»<i7n#,  74  Tex.  294.  6:  176 

22.  A  note  and  mortgage  made  by  an  infant 
tor  necessaries  furnish^  to  him  are  not  void, 
but  voidable,  and  he  maj^  be  sued  thereon;  but 
by  showing  that  the  price  agreed  to  be  paid 
was  unreasonable,  he  can  reduce  the  recovery 
to  a  just  compensation  for  the  necessaries  re- 
ceived by  him.  Id. 

Neceaaariefl* 

23.  The  contract  of  an  infant  for  necessaries 
is  neither  void  nor  voidable;  and  reasonable  at- 
torney's fees  for  defense  of  a  criminal  action 
brought  against  an  infant  are  necessaries.  Id. 

24.  An  infant's  board  bill  while  attending 
school  is  included  amontr  the  necessaries  for 
which  he  may  be  compelled  to  pay.  Kilgore 
V.  RieK  83  Me.  305.  12:  869 

25.  One  who  pays  an  infant's  debt  for 
necessaries,  at  the  infant's  request,  has  a  good 
cause  of  action  against  him  for  the  I'easonable 
value  of  such  necessaries.  Kilgore  v.  RicJi,  83 
Me.  305.  18:  869 

26.  Minor  children  do  not  become  respons 
ible  for  money  used  for  their  support  b^  their 
father,  who  is  able  to  support  them,  if.  instead 
of  using  his  own  means  for  that  purpose,  he 
uses  the  proceeds  of  a  life  insurance  policy  be- 
longing to  Uiem.  which  he  surrendered  with- 
out authority.  Foley  y.  Mutual  L.  Ins,  Co, 
138  N.  Y.  338.  80:  680 

Fraud* 

27.  Infancy  Is  a  sufficient  defense  to  an  ac- 
tion for  falsely  and  fraudulently  representing 
to  plaintiff  that  defendant  was  of  full  age, 
whereby  he  was  induced  to  sell  him  goods  and 
take  his  note;  and  it  is  immaterial  that  the 
action  is  in  form  ex  delicto,  Nash  v.  Jewett, 
61  Vt.  501.  4:  661 

Trespasfles. 

28.  A  child  of  tender  years  may  be  a  trcs- 

See  Index  to  Note*  Preeedinc^ 


gasser  and  be  subject  to  the  consequences  of 
is  trespass.    liodgers  v.  Zav,  140  Pa.  475, 

18:  861 
29.  A  father  is  never  liable  for  the  wrong- 
ful acts  of  his  minor  son  which  are  not  com- 
mitted with  the  father's  consent  or  in  oonnec- 
tion  with  the  father's  business.  8mi^  y. 
Davenport,  45  Ean.  423,  11:  489 

2.  Ratification  or  Disaffirmance, 

80.  A  person  after  arriving  at  majority  may 
maintain  an  action  on  a  contract  made  with 
him  during  his  minority.  Morris  v.  Kassling, 
79  Tex.  141.  11:898 

81.  Neither  a  minor  nor  his  heir  or  legal  rep- 
resentative, who  elects  to  disaffirm  a  con- 
tract entered  into,  is  obliged  to  refund  the  con- 
sideration received,  unless  it  is  in  his  possession 
at  the  time  of  the  election.  Harvey  y.  Briggs 
68  Miss.  60.  10:  68 

82.  A  mortgage  with  a  power  of  8ale,executed 
by  an  infant,  is  voidable  only,  and  subject  to 
be  defeated  by  the  payment  either  of  the  agreed 
fee  or  a  less  amount,  should  Aich  be  a  reasona- 
ble compensation  for  the  necessaries  supplied. 
Ask^y  V.  WUliam^^  74  Tex.  294,  6:  176 

33.  A  conveyance  of  land  by  an  infant  abso- 
lutely as  a  fee  is  not  void,  but  voidable,  and  if 
not  avoided  by  him  within  a  reasonable  time 
after  coming  of  full  age.  upon  payment  of  a 
just  compensation  for  services  which  it  was  in- 
tended to  secure,  he  will  be  precluded  from 
afterward  avoiding  the  conveyance;  and  this 
rule  applies  to  a  sale  made  under  a  power  in  a 
mortgage  executed  by  him.  Id, 

34.  A  letter  by  the  grantee  in  a  deed,  soon 
after  coming  of  age,  demanding,  without 
qualification  or  condition,  the  repayment  of 
money  which  he  had  paid,  on  the  sole  ground 
that  he  was  a  minor  at  the  time  of  the  pur- 
chase, although  claiming  that  he  was  morally 
justified,  under  the  circumstances,  in  repudi- 
ating the  trade, — is  a  sufficient  disaffirmance 
of  the  purchase.  McCarty  v.  WoodsUck  Iron 
Co,  92  Ala.  463,  18:  186 

85.  Disaffirmance  of  a  deed  by  the  grantee 
on  coming  of  age,  because  of  his  infancy  at 
the  time  of  the  purchase,  does  2iot,  proprio 
vigors,  devest  him  of  the  legal  title  and  rein- 
vest it  in  the  grantor.  Id, 

36.  Disaffirmtmce  of  a  deed  hv  the  grantee 
on  coming  of  age,  because  of  his  infancy 
when  it  was  made,  is  conclusive;  and  he  can- 
not thereafter  affirm  it  without  the  other 
party's  consent,  although  no  furtJier  action 
has  been  taken  by  either  party  te  restore  the 
other  to  his  original  condition  by  transfer  of 
the  title  or  consideration.  Id, 


II.  Salb  of  Real  Ebtatb. 

87.  The  sale  of  infants'  real  estate  may  be 
ordered  by  a  court  of  chancery,  under  its  gen- 
eral jurisdiction  over  the  estates  of  infants, 
where  it  is  clearly  for  the  interest  of  the  infants 
that  it  should  be  converted  into  personal  prop- 
erty.   Hale  y.  Hale,  146  lU.  227,       80:  847 

38.  The  court  of  chancery  in  Maryland  had 
no  jurisdiction  in  1859  to  order  the  sale  of  dt  j 
real  estate  for  the  payment  of  taxes  and  street 
assessmrats,  upon  the  joint  petition  of  the  Ufa 
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tenant  and  the  infant  Temainderman  suing  by 
next  friend,  but  for  whom  no  guardian  was 
appointed,  and  who  was  not  made  defendant  or 
summoned  to  answer  the  bill,  although  it  was 
jUleged  that  "it  would  be  for  the  interest  and 
advantage  of  all  parlies  concerned."  Rocht  v. 
^^'nieri,  72  Md.  204,  7:  533 

39,  A  judicial  sale  of  minor's  property  to  their 
«tep  grandmother,  will,  at  their  request,  be  set 
aside  when,  after  the  death  of  their  mother  and 
«t  her  request,  the  step-grandmother  took 
•charge  of  them  and  was  virtually  constituted 
their  guardian  by  the  probate  court,  and  had, 
before  the  sale,  at  their  request  taken  charge 
of  the  property  and  taken  up  her  residence 
thereon,  although  the  management  of  the  sale 
was  by  law  imposed  on  a  stranger, — the  cura- 
tor of  the  estate,— and  the  purchaser  acted 
fairly  and  in  good  faith,  llindman  v.  QCon- 
na\'M  Ark.  627.  18:  490 

40.  No  notice  to  an  infant  is  necessary  in 
order  to  make  valid  the  act  of  his  general 
guardian,  under  statutory  authority,  in  trans- 
ferring a  right  of  way  across  his  lands  to  a 
railroad  company.  Louisfnlle,  If,  0.  <fe  T,  R. 
Co.  V.  Joi'dan,  69  Miss.  939,  16:  851 


III.    AOTIONS. 

41.  A  decree  pro  confesso  which  devests  a 
minor's  legal  title  to  land  cannot  be  sustained, 
where  the  record  fails  to  show  that  the  minor 
was  at  any  time  represented  by  a  guardian  ad 
lihm.     Gnfflth  v.  VetUrm,  91  Ala.  866, 

11:  193 

42.  The  fact  that  the  father  and  mother  of 
«n  infant  defendant  in  a  civil  action  were 
present  in  court  at  the  trial  thereof,  and,  being 
represented  by  counsel,  defended  the  action  on 
his  behalf,  will  not  prevent  the  infant,  In  case 
■a  judgment  is  rendered  against  him,  from 
maintaining  a  writ  of  error  to  reverse  such 
judgment  on  the  ground  that  no  guardian  had 
been  aprwinted  for  him.  Johnson  v.  Water- 
hoHHC,  152  Muss.  585,  11»  440 
bee  also  Judgment,  84, 85. 


INFORMATION. 

See  Indictment,  etc. 
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INFRINGEMENT. 

Of  Patent,  see  Patents,  16-19. 
Allegation  of,  see  Pleading,  180-183. 


INHALATION  OF  GAS. 

What  is,  see  IJfsuiiANCB,  185,  186. 


INITIALS. 


Of    Officer    Taking    Ackuowlodgment, 

Acknowledgment,  7,  8,  11. 
L.  R  A  Dig. 


see 


INJUNCTION. 

I.  Right  to  and  When  Granted. 

a.  //*  General. 

b.  Contract  liiglits, 

c.  Tran^l&r  or  Disposition  of  Pi'operty. 

d.  Illegal  or  Tortious  Acts. 

e.  Injury  to  R^tl  Property, 

f.  Water-Rights, 

g.  Ah  to  Corporate  Matters;  Associations, 
h.  As  to  Office;  Elections. 

i.  Against  Legal  Proceedings, 
j.  Against  Officers  Generally. 
k.  Against  Taxes  or  Assessments. 
\,  As  to  HigJiways  and  Railroads. 
m.  As  to  Patents,  Trademarks,  or  Names, 

II.  Procedube. 

Joinder  of  Actions  for,  see  Action  ok  Suit, 
78,  83-87. 

Appeal  from,  see  Appeal  and  Error,  11,  12 

Review  of  Decision  as  to,  see  Appeal  and 
Error,  173, 174. 

Reversal  of,  see  Appeal  and  Error,  255. 

Withholding  Affirmance  to  Permit  Amend- 
ment, see  AppKy^L  and  Error,  875. 

Disobedience  of,  as  a  Contempt,  see  Con- 
tempt, 11-15.  21,  22,  26. 

To  Enforce  Contract  of  Bull  Player,  see  Con- 
tracts, 154. 

Against  Use  of  Corporate  Name,  see  Corpo- 
rations, 23. 

Against  Voting  Corporate  Stock,  see  Corpo- 
rations, 218,  257. 

Against  Transfer  of  Stock,  see  Corporations, 
207,  209-213. 

Against  Secret  an'  of  State,  see  Courts,  34. 

As  Exercise  of  Prerogative  Jurisdiction,  see 
Cor  UTS,  72,  75. 

As  Affecting  Other  Court,  see  Courts,  170- 
173. 

Damages  on  Bond,  see  Damages,  40. 

Damages  in  Lieu  of,  see  Damages,  200-203. 

Damages  in  Case  of,  see  Damages,  211-218. 

Against  Electric  Road  by  Teleplione  Com- 
p^my,  see  Elbctrical  Uses  and  Appu- 
ANCKS,  1,  2. 

By  One  Electric-Light  Company  against  An- 
other to  Prevent  Danger  from  Wires,  see 
Electkical  Uses  and  Appliances,  10. 

Regaining  Jurisdiction  in,  see  Equity,  20. 

Estoppel  by  Bond,  see  Estoppel,  26. 

Estoppel  to  Attack,  see  Estoppel,  87. 

Against  Liquor  Nuisance,  see  Intoxicating 
Liquors,  67. 

Conclusiveness  of  Decree,  see  Judgment,  67. 

To  Hold  Money  in  Court,  see  Monut  in 
Court,  3. 

Verificiition  of,  see  Pleading,  6. 

Right  to  Jury  in  Case  of,  see  Thial,  18-20. 

Against  Cutting  Timber  on  Homestead,  see 
Homestead,  17. 

Against  Mortgage  Sale,  see  Mortgage,  83. 


L  Right  to  and  When  Granted. 

a.  In  General. 

1.  A  mandatory  injunction  may  be  isRued 
by  a  court  of  equity  upon  a  preliminary  hear- 
ing,  to  enforce  a  duty  which  is  defined  by 
law,  where  the  rights  of  the  parties  are  free 
from  doubt.     Toledo,  A,  A,  dt  H,  M.  B.  Co.  y. 
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Pennmlw^M  Co.  (C.  0.  N.  D.  Ohio)  54  Fed. 
Rep.  746,  ,  19:  «96 

2.  The  doctrine  that  a  right  or  title  involved 
must  he  establiflhed  in  a  court  of  law  before  an 
injunction  will  issue  does  not  apply  to  tempo- 
rary restraining  orders.  C(Bur  J^Alene  Con- 
sol.  Min.  Co.  V.  Minertf  Union  of  Wardn&r, 
(C.  C.  D.  Id.)  51  Fed.  Rep.  260.       1»:  888 

8.  To  justify  a  mandatory  preliminary  m- 
junction,  a  clear  case  of  prospective  injury  for 
which  the  plaintiff  will  have  no  adequate  rem- 
edy at  law  is  indispensible.  Gardner  v.  Str<h 
ever,  81  Cal.  148,  8s  88 

4  Where  respondents,  for  the  purpose  or 
the  hearing,  have  admitted  the  allegations  of 
the  petition,  and  thereby  conceded  facts  which, 
if  proved  at  the  final  hearing,  will  require  a  de- 
cree in  favor  of  the  petitioners,  it  is  withm  the 
discretion  of  the  judge  to  order  a  preliminary 
injimction.     CarUton  v.  Miiggf  149  Mass.  55U, 

5.  An  injunction  will  be  refused  in  the  exer 
else  of  the  discretion  of  the  court  when  it 
would  work  an  injury  greater  than  the  wrong 
to  be  redressed.  Chartien  Block  Coal  Co.y. 
Mellon,  152  Pa.  286,  18:  708 

d^Some  special  injury,  or  necessity  to  pro- 
tect the  rights  of  some  person  is  necessary  as 
the  basis  of  an  injunction.  Janeemlley.  C(ti^ 
penter,  77  Wis.  288,  .  ^  »:  808 

7  That  a  building  wiU  violate  an  ordinance 
wili  not  of  itsetf  give  cause  of  action  for  wi 

'"iT'An^njunction  cannot  be  granted  against 
the  erection  of  a  building  upon  pUes  in  tne  bed 
of  a  river  on  defendant's  own  land,  which  will 
not  damage  anyone,  merely  because  othcramay 
follow  his  example  and  a  row  of  smdlar  build- 
ings may  be  erected  which  may  give  rise  to 
dangers  by  fire  and  flood  and  to  the  public 

heaUh.  .  .  .      ,  vi    ««■(!!* 

9.  The  rule  as  to  enjoining  irreparable  mju- 

nes  only  has  no  application  to  acts,  especially 

corporate  acts,  entirely  without  authority,  for 

which  there  is  no  adequate  reniedy  at  tow. 

Such  acts  equity  always  enjoins.    Groffy.  £nrd 

in  Hand  Tump,  Co,  128  Pa.  621,        5$  881 

See  also  Equity,  21,  22. 

b.  Contract  Rig?U$. 


10.  The  Insolvency  of  the  defendant  will 
not  be  ground  for  an  injunction  against  breach 
of  a  contract,  which  would  not  otherwise  give 
a  right'  to  that  remedy.  DiUs  v.  DoebUr,  62 
Conn.  866,  80:  488 

11.  Although  equity  will  not  ordinarily  at- 
tempt to  enforce  contracts  which  cannot  be  car- 
ried out  by  the  machinery  of  a  court,  it  may 
nevertheless  practically  accomplish  the  same 
end  by  enjoining  the  breach  of  a  negative 
promise;  and  this  will  be  done  whenever  the 
contract  is  one  of  which  the  court  would  de- 
cree specific  performance  if  by  such  decree  its 
observance  by  the  party  refusing  to  perform 
could  be  practically  enforced.  Metropolitan 
ExhiUtion  Co.  v.  Ewing  (C.  C.  8.  D.  N.  Y.} 
42  Fed.  Rep.  198,  7:  881 
Contracts  as  to  personal  services  or 

12.  Where  a  contract  stipulates  for  special,  |  L  819, 
See  Index  to  Notes  Preeedine* 


unique,  or  eztraordlDary  personal  services  sucb* 
rs  involve  special  merit,  skill,  knowledge,  or 
ability,  so  that  in  ease  of  default  the  same  ser- 
vices could  not  be  eaidly  obtained  from  otheri> 
or  be  compensated  in  damages  at  law,  an  in- 
junction may  be  granted  to  prevent  perform- 
ance of  such  services  for  a  third  ^arty ;  but  not 
if  such  services  be  ordinary,  without  sjseciaV 
merit,  and  such  as  could  be  easily  supplied^ 
without  much  difficulty  or  expense.  Cort  v. 
^Lamard,  18  Or.  221,  8:  888 

18.  The  negative  enforcement  of  a  contract 
for  personal  services  by  an  injunction  will  not 
be  made  where  the  services  are  not  purely 
intellectual,  peculiar,  or  individual  in  their 
character.         WiUiafn   Sogers    Mfg,    Co.    v. 
Bog&rtt,  58  Conn.  356,  7:  779 

14.  A  contract  for  the  employment  of  a  per- 
son for  sucb  services  as  shall  be  devolved  upoD- 
him  by  the  general  manager  of  the  business^ 
including  such  duties  as  traveling  or  actine  aa 
secretary  or  other  officer  of  the  company,  if  re- 
quired of  him,  does  not  show  that  bis  servicea- 
are  so  peculiar  or  individual  that  they  cannot 
be  performed  by  any  person  of  ordinary  intel- 
ligence and  fair  learning,  so  as  to  authorize  an* 
injunction  in  aid  of  the  specific  performance 
of  the  contract.  i^» 

15.  An  agreement  by  an  employe  not  to  al- 
low his  name  to  be  used  in  any  business  simi- 
lar to  that  of  his  employer  will  not,  if  the  lat- 
ter does  not  own  the  name  as  a  trademark^ 
authorize  an  injunction  against  his  engaging 
with  his  employer's  competitor,  and  allowing^ 
him  the  use  of  his  name,  at  least  if  it  is  not 
shown  that  the  employer  uses,  or  is  entitled  to> 
use.  such  name,  or  that  the  use  of  it  by  rivals- 
would  do  him  some  special  injury.  Id. 

16.  An  injunction  to  prevent  a  person  from 
resuming  the  practice  of  dentistry  In  a  certain- 
city  without  the  payment  of  a  sum  fixed  upon 
by  a  contract  between  him  and  a  former  asso- 
ciate, which  expressly  gave  him  the  right  to* 
engage  in  business  there  upon  the  payment  of 
the  said  sum,  will  not  be  granted.  IHlle  v^ 
DoebUfr,  62  Conn.  866,  80:  488 
Contracts  as  to  real  property. 

17.  A  grant  of  "a  right  of  way  as  now  pro- 
vided and  used,  from'^lhe  street  to  the  hall" 
on  the  third  floor  over  a  store,  will  not  be  pro- 
tected by  injunction  if,  after  the  hall,  which 
at  that  time  was  used  for  public  entertainments 
of  all  kinds,  has  been  cut  up  into  four  rooms 
and  let  to  six  or  seven  societies,  some  of  them, 
secret  societies—trades  unions,— of  mixed  mem- 
bership amounting  in  all  to  from  600  to  1.000, 
and  holding  meettngs  from  four  to  six  nights- 
a  week,  the  complainants  can.  at  relatively 
small  outlay,  re-establish  on  their  own  prem- 
ises a  stairway  which  formerly  led  to  the  hall. 
The  use,  having  become  oppressive,  will  not 
be  enforced  in  'eauity.  but  redress  must  be 
sought  at  law.    McBryde  v.   8ayer,S^  Ala. 

468  ^'  ®.  * 

18.  Contracts  concerning  real  estate,  creating 
or  securing  a  cnarse  or  restriction  upon  It,  can- 
be  enforced  by  injunction,  not  only  between 
the  immediate  parties,  but  also  again^  their 
heirs,  devisees^  voluntary  grantees,  and  their 
vendees  with  notice,  even  when  the  contracts- 
are  not  technically  covenants  running  with  ^ 
land.    Middktown  v.  Ifeurport  Hoepital  16  K 

1:  191^ 
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c.  Transfer  or  DispoHthn  of  Property. 

19.  Jurisdiction  to  grant  an  injunction  in# 
a!d  of  an  attachment  is  not  defeated  so  as  to 
make  it  subject  to  collateral  attack,  by  the  fact 
that  the  injunction  is  issued  before  the  attach- 
ment is  levied.  People^  Cauffman,  v.  Van  fiu- 
ten,  186  N.  Y.  262,  80:  446 

20.  An  injunction  may  be  granted  in  aid  of 
an  attachment  creditor  to. prevent  the  sale  of 
the  attached  property  under  prior  executions 
against  the  debtor,  where  he  is  Insolvent  and 
has  fraudulently  confessed  the  judgments  un- 
der whicl^  the  executions  are  levied.  Id> 

21 .  A  creditor  who  has  taken  security  for  his 
debt  wfll  not,  before  being  permitted  to  pro- 
tect such  security  by  injunction,  be  required 
either  to  prosecute  the  debtor  to  insolvency,  of 
to  affirmatively  show  that  such  debtor  is  in- 
solvent.   Miller  Y.Cook,  186  111.190,  10:  892 

22.  A  mortgagee  will  have  the  security  of 
his  Hen  protected  by  injunction.  Betz  v. 
Verner  (N.  J.  Err.  &  App.)  46  N.  J.  Eq.  (1 
Dick.)  266.  7:  680 

28.  Where  a  trustee  holding  property  for  the 
separate  use  of  a  married  woman  for  life,  with 
power  of  appointment  in  her  by  will,  and,  in 
default  thereof,  for  her  child  in  fee,  after  the 
death  of  the  wife  and  of  her  child,  who  left  an 
heir,  made  a  devise  of  the  property  upon  a  trust 
to  convey  it  to  the  State  upon  certain  condi- 
tions; and  the  devisee  has  asked  the  acceptance, 
by  the  State,  of  the  property;  and  the  Ueneral 
Assembly  has  put  an  Act  on  its  passage  for  this 
purpose,^the  right  of  the  heir  to  assert  her 
claims  in  court  being  imperiled,  a  prelimi- 
nary injunction  will  be  issued  to  prevent  the 
transfer  of  the  property  by  the  devisee  to  the 
state.  Lee  v.  Simpeon  (C.  C.  D.  S.  C.)  87 
Feii.  Rep.  12,  8:  659 

24.  When  a  defendant  pendente  lite  in  a  cir- 
cuit court  of  the  United  States  seeks  to  con- 
vey  land,  the  subject  of  controversy,  to  a 
state,  be  will  be  restrained  by  injunction*  H, 

d.  lUegal  or  Tortious  Acts, 

26.  The  fact  that  an  act  which  is  danger- 
ous to  life  and  property  constitutes  a  ciime 
will  not  prevent  an  injunction  against  it  on  the 
application  of  a  private  citizen  whose  residence 
and  family  are  endangered.  PeopU^s  Oas  Co, 
V.  Tyner,  181  Ind.  277,  16:  448 

26.  An  injunction  nuiy  be  granted  to  pre- 
vent the  explosion  of  nitnvglycerine  in  a  gas 
well  within  a  city,  so  near  the  residence  of  the 
complainant  as  to  endanger  life  and  property 
therein.  Id. 
Conmiraeleai  strikes. 

27.  An  injunction  may  be  issued  to  restrain 
the  publication  and  circulation  of  posters,  dr- 
culars,  etc.,  for  carrying  out  a  conspiracy  to 
boycott  the  complainant.  Casey  y,  CHneinnati 
Typographieal  Union  Jfo.  S  (0.  C.  8.  D.  Ohio) 
45  Fed.  Rep.  186,  18:  198 

28.  Words  and  acts  on  the  part  of  an  associn- 
tion  of  workmen  which  tend  to  intimidate 
other  workmen  and  prevent  them  from  work- 
ing for  an  employer  and  the  latter  from  prose- 
cuting his  business  may  be  enjoined.  Ccnir 
J/Alene  Oonsd.  Min.  Co,  v.  Miners  Union  of 
Wardner  (0.  0.  D.  Id.)  61  Fed.  Rep.  260, 

19:  888 

to  Nates  Preceding* 


29.  That  restraining  workmen  from  Interfere 
ing  with  the  property  of  their  employer  may 
indirectly  prevent  the  commission  of  crimes 
will  not  bring  the  case  within  the  rule  that 
equity  will  not  interfere  for  the  prevention  of 
crime.  ^' 

30.  An  injunction  ivill  lie  to  prevent  the 
chief  officers  of  a  labor  organization  from  en- 
forcing or  putting  into  operation  a  rule  of 
such  organization  making  tt  the  highest  offense 
against  the  order  for  a  member  in  the  employ 
of  a  railroad  company  lo  handle  cars  received 
from  another  company  with  which  a  conflict 
approved  by  such  chief  officer  exists,  where 
remsal  to  handle  such  cara  will  constitute  a 
violation  of  the  Interstate  Commerce  Act  re- 
quiring the  furnishing  of  equal  facilities  for 
tne  interchange  of  traffic;  and  such  officers 
may  be  requiied  to  rescind  a  direction  already 
given  for  the  enforcement  of  such  rule, — 
especially  where  the  otder  so  directed  to  be 
rescinded  will  induce  violations  of  an  injunc- 
tion previously  granted  against  the  companv 
and  its  employes.  Toledo,  A,  A,  d  N.  M.  li, 
Co.  V.  PennsyifMnia  Co.  (C.  0.  N.  D.  Ohio)  64 
Fed.  Rep.  780,  19:  887 

81.  Employes  of  a  railroad  company  may 
be  restrained  from  eom  mission  of  violence  or 
intimidation,  or  from  enforcing  rules  and  reg- 
ulations which  result  in  irremediable  injuries 
'to  their  employers  and  to  the  public.  Toledo, 
A.  A.  dsN.  M.  B.  Co.  v.  Pennsylvania  Co.  (C. 
C.  N.  D.  Ohio)  54  Fed.  Bep.  746,  19:  895 
BlaekUstinflT. 

82.  Equity  will  not  restrain  the  blacklist- 
ing of  striking  employ^  in  order  to  prevent 
their  employment  by  other  members  of  an  em- 
ployers' association;  nor  will  it  compel  the 
former  employers  to  reinstate  them,  or  pro- 
cure for  them  employment  with  other  per- 
sons: but  their  remedy,  if  any,  is  in  an  action  at 
law.     Worthington  v.  Wanng,  167  Mass.  421, 

80:  848 
Nvisance. 

88.  An  injunction  against  the  unlawful  use 
of  buildings  as  a  nuisance  is  not  beyond  the 
lurisdiction  of  equity  on  the  ground  that  It  Is 
in  the  nature  of  a  punishment  of  a  criminal 
offense,  iitate,  Rhodes,  v.  Saunders^  b6  N.  H. 
89,  18:  646 

84.  Where  in  a  suit  at  law  a  nuisance  is  es- 
tablished, the  court  will  grant  an  injunction 
where  the  nuisance  is  of  a  continuous  charac- 
ter, and  particularly  where  the  damages  re- 
covered are  merely  nominal.  Paddock  v. 
Somes,  102  Mo.  226,  10:  864 

86.  A  municipal  corporation  authorized  to 
remove  and  abate  any  nuisance  injurious  to  tne 
public  health,  and  to  do  all  acts  and  make  all 
regulations  necessarv  and  expedient  for  Uie 
preservation  of  health,  may  resort  to  a  court  of 
equity  to  aid  in  enforcing  Its  public  duties  to 
preserve  the  public  health,  and  maintain  in  its 
own  name  an  action  to  abate  a  public  nuisance 
affecting  the  public  health.  Pine  Oily  v. 
MuncJi,  42  Minn.  842,  6:  768 

86.  The  fact  that  a  fisherman's  nets  were 
damaged,  and  flsh  which  he  had  caught  there- 
in were  killed,  on  a  single  occasion,  by  gar* 
bage  deposited  by  a  city  in  a  navigable  lake, 
which  was  driven  into  and  upon  his  nets  by  the 
winds  and  waves,  where  there  is  nothing  to 
show  danger  of  a  repetition  of  these  injuries, 
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wi]l  not  give  bim  a  right  to  sue  in  equity  to 
prevent  such  deposits  of  garbage  whereby  a 
public  nuisance  is  created  to  the  destruction  of 
a  common  fishery.  Kuehny.  Milwaukee (W\%.) 
83  Wis.  588,  18;  568 

37.  Where  two  families  are  occupyins:  rooms 
in  the  same  house,  using  In  common  the  halls 
and  stairways,  a  court  of  equity  will  not  re- 
strain the  one  from  committing  a  nuisance 
against  the  other,  unless  the  proof  of  the  exist- 
ence of  such  nuisance  is  clear  and  strong.  A 
court  of  equity  will,  as  far  as  it  can,  discour- 
age a  resort  to  its  aid  for  the  purpose  of  inter- 
fering in  mere  domestic  broils.  Medforrl  v. 
I^Ty,  31  W.  Va.  649,  2:  868 

38.  Courts  of  equity  should  proceed  with 
great  caution  in  abating  or  restraining  a  factory 
as  a  nuisance  by  injunction,  and  not  enjoin  un- 
less the  fact  of  nuisance  is  made  in  some  way  to 
appear  clearly  beyond  all  ground  of  fair  ques- 
tioning. PoioeU  V.  Bentley  db  O.  Furniture  Co. 
34  ^^\  Va.  801.  12:  63 

39.  A  property-owner  may  maintain  a  suit 
to  enjoin  the  rebuilding,  in  violation  of  a 
valid  city  ordinance,  of  a  wooden  building 
which  has  been  partially  destroyed  by  fire, 
although  it  would  not  be  a  nuisance  per  ee,  if 
it  will  work  special  and  irreparable  injuiT  to 
him  and  to  his  property, — as,  by  diminishing 
the  value  of  the  property  and  increasing  the 
rates  of  insurance  thereon.  Mount  Vernon 
First  Nat.  Bank  v.  Sarlls,  12d  Ind.  201, 

15:  481 

e.  Iryury  to  Beat  Property. 

40.  Where  numerous  acts  are  being  com- 
mitted and  their  continuance  threatened  under 
a  claim  of  right  by  one  person  on  the  land  of 
another,  which  acts  constitute  a  trespass,  and 
the  injury  resulting  from  each  act  is,  or  would 
be,  tntling  in  amount  as  compared  with  the 
expense  of  prosecuting  actions  at  law  to  re- 
cover damages  therefor,  the  owner  may  resort, 
in  the  first  instance,  to  a  court  of  equity  for 
appropriate  relief.  Lembeck  v.  -Ay«,  47  Ohio, 
St.  336,  8:  678 

41.  An  injunction  may  be  granted  to  pre- 
vent a  sale  of  land  under  a  deed  of  trust,  in 
order  to  prevent  a  cloud  being  cast  thereby  on 
(he  title,  which  has  been  obtained  by  adverse 
possesssiou.     Gardner  v.  I'en-y,  99  ivio.  523, 

7:  67 

42.  An  allegation  that  plaintiff  will  be  dam- 
ugea  m  a  certain  sum  b^  a  building  already 
erected  which  obstructs  his  use  of  a  road,  with- 
out any  allegation  that  any  other  or  further 
act  to  his  damage  is  threatened,  or  that  de- 
fendant is  not  responsible  for  that  sum,  or  that 
there  will  be  any  extraordinary  impediment  in 
the  waj^  of  recovering  that  sum  by  an  action  at 
law, — is  not  sufficient  to  justify  a  mandatory 
injunction.     Gardner  v.  Strjever,  81  Cal.  148, 

6:  90 
4;^.  Au  in i unction  will  lie  at  the  suit  of 
the  owner  of  a  lot  who  purchased  with  refer- 
ence to  an  alley  shown  by  a  map  of  the  block 
made  by  the  grantor,  to  restrain  an  owner  of 
an  adjoining  lot  on  the  opposite  side  of  the  al- 
ley, who  has  by  an  enclosure  of  the  alley,  main- 
tained for  the  statutory  period,  acquired  a  pre- 
scriptive right  thereto,  from  erecting  upon  the 
locus  of  the  alley  any  structure  which  will  ob- 
See  Index  to  Notes  Preceding. 


struct  the  exerdse  of  complainant's  right  in  the 
alley  to  anv  greater  extent  than  the  enclosure 
imnintained  for  the  prescriptive  period.  DiU 
V.  Camden  Board  of  Education  (N.  J.  Ch.)  47 
N.  J.  Eq.  (2  Dick.)  421,  10:  876 

44.  Although  defendants,  in  their  answer  to 
a  bill  for  injunction  against  maintaining  any 
part  of  a  building  made  by  mistake  on  plain- 
tiffs' land,  offer  to  pay  plaintiffs  their  damages, 
caused  by  the  retention  of  the  wall  on  its  pres- 
ent site,  and  request  that  the  suit  may  be  dis- 
missed unless  the  plaintiffs  grant  them  an  ease- 
ment in  the  wall,  or  the  fee  to  one  half  the  soil 
on  which  it  stands,  upon  payment  of  .compen- 
sation therefor,  the  court  has  norighfto  refuse 
plaintiffs  the  relief  to  which  they  are  entitled, 
if  they  decline  to  sell  their  land  or  to  grant  an 
easement  therein.  Hodgkina  y.  Farrington 
150  Mass.  19.  6:  809 

45.  An  injunction  may  be  granted  to  pre- 
vent defendant  from  making  openings  in  a 
party-wall  built  under  an  agreement  that  one 
party  may  erect  the  same  between  the  lots  of 
both,  each  party  to  furnish  one  half  the  ground 
covered  by  said  wall,  and  thatthe  other  party 
should  pay  to  the  party  building  it  one  half  its 
value  when  he  jointd  to  said  wall,  although 
the  petition  does  not  allege  that  the  plaintiff 
ever  intends  to  use  the  party- wall.  Barber  v. 
Evans,  101  Mo.  661,  10:  41 

46.  An  injunction  may  be  granted  to  pre- 
vent wrongfully  drilling  a  gas-well  in  territory 
leased  to  complainant.  Westmoreland  dk  C. 
Natural  Gas  Co.  v.  Be  Witt,  130  Pa.  235, 

5:  781 

47.  An  injunction  will  not  lie  on  the  ground 
of  irreparable  injury,  to  prevent  removal  of 
part  of  a  sidewalk  in  front  of  a  hotel  by  trus- 
tees of  a  town,  on  proof  merely  that  but  5^  feet 
of  walk  will  be  left  at  one  end  of  the  hotel,  and 
7^  feet  at  the  other  end.  Marion  v.  SkiUman 
127  ind.  130,  11:55 

48.  The  restoration  of  leased  premises  to 
their  former  condition  will  not  be  compelled 
by  mandatory  injunction,  after  the  owner,  be- 
lieving he  had  a  right  to  do  so,  has  con- 
structed a  vault  in  a  small  portion  of  the  base- 
ment, the  removal  of  which  would  cost  him 
at)oul  $3,500  besides  causing  him  great  incon- 
venience and  loss  in  business,  while  the  tenant, 
whose  leese  will  expire  in  about  one  year  and 
a  half,  can  be  as  well  accommodated  by  giving 
him,  in  addition  to  full  compensation  for 
his  injuries,  an  equal  or  larger  space  on  the 
other  side  of  the  basement,  which  is  offered 
him  by  the  owner.  Lynch  v.  Union  Inet. 
for  Sdv.  159  Mass.  306,  80:  848 
FiaEturee. 

49.  An  injunction  will  not  lie  at  the  suit  of  a 
vendor  who,  though  not  obliged  so  to  do,  has 
placed  the  purchaser  in  possession,  retaining 
title  to  the  land  in  himself  as  security,  to  re- 
strain removal  from  the  land  of  buildings 
erected  thereon  under  direction  of  the  latter, 
in  the  absence  of  any  showing  that  the  former's 
security  will  be  impaired,  or  Uiat  the  purchaser 
is  unable  or  unwilling  to  comply  with  the  terms 
of  his  purchase.  Miller  v.  Waddinoham  (Cal.) 
91CaL377,  18:  680 

50.  A  vendor  who  has  given  his  vendee 
possession  of  land  under  an  executory  con- 
tract of  purchase  is  not  compelled  to  show  that 
his  security  will  be  impairea,  to  be  entitled  to 
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an  injunclion  to  prevent  the  removal  of  fixtures 
from  the  premises  before  the  contract  baa  been 
carried  out.  MUler  v.  WaddtJighum,  91  Cal. 
377,  11:  610 

Trees* 

51.  The  cutting  down  of  trees  on  a  bound- 
ary line  by  one  of  the  common  owners  mav  be 
enjoined  at  the  suit  of  the  other,  Miiseh  v. 
Burkhart,  83  Iowa,  801,  18:  484 

52.  That  one  owner  has  cut  down  and  appro- 
priated part  of  the  trees  on  a  boundary  line  will 
not  defeat  his  right  by  injunction  to  prevent 
the  other  owner  from  cutting  down  the  re- 
mainder. Jd. 

f.  Wat&r-EtghU, 

53.  The  diversion  or  unreasonable  obstruc- 
tion of  a  watercourse  is  a  private  nuisance 
winch  equity  will  enjoin,  to  prevent  a  multi- 
plicity of  suits  or  irreparable  damage.  Ul- 
tn-icfU  V.  Eafaula  Water  Co.  86  Ala.  5S7, 

4:  578 
54.  A  corporation  composed  of  representatives 
of  the  several  mills  owning  water-power  on  a 
river,  which  has  built  and  maintains  a  dam  at 
the  outlet  of  the  reservoir,  and  controls  the 
whole  water-power  in  the  Interost  of  the  own- 
ers for  their  benefit,  may  sue  to  enjoin  third 
persons  from  drawing  water  from  the  reservoir. 
Watuppa  Ee^erwir  th.  v.  FaU  River  (Mass.) 
154  Mass.  305,  18:  855 

55.  Pollution  of  the  waters  and  injury  to 
the  flow  of  the  current,  of  a  creek  by  discharg- 
ing into  it  the  manure  and  ofiFal  from  extensive 
cattle-feeding  barns.  In  such  manner  and  de- 
cree as  to  injure  the  stream  for  husbandry,  and 
destroy  it  for  watering  livestock  on  adjacent 
premises,  will  be  resti'ained  by  injunction,  al- 
though the  complainant  might  be  able  to  sup- 
ply water  for  his  cattle  from  an  independent 
source  at  a  comparativelv  small  cost.  Barton 
V.  Uni<m  Cattle  Co,  28  Neb.  850,  7:  457 

56.  An  injunction  may  be  granted  to  pre- 
vent drawing  down  the  water  of  a  pond  below 
its  natural  low-water  line,  where  defendants 
avow  an  intention  to  do  so  whenever,  in  times 
of  drought,  the  water  is  needed,  and  have  al- 
ready lowered  it  to  some  extent,  although  the 
damages  have  thus  far  been  nominal  only. 
Fernald  v.  Knox  Woolen  Co.  82  Me.  48, 

7:  459 

57.  Injunction  will  lie  to  prevent  the 
wrongful  withdrawal  of  water  irom  a  great 
pond  to  the  inlury  of  a  millowner,  as  an  action 
at  law  would  compensate  only  for  damages 
already  inflicted  at  the  time  suit  was  brougnt; 
and  Mass.  Stat.  1886,  chap. '269,  §  4,  which 
permits  a  party  sustaining  damages  to  have 
the  same  assessed,  etc.,  is  applictu)le  only  to 
those  which  are  caused  by  the  rightful  action 
of  defendant  Proprietors  of  MHU  v.  Brainiree 
Water  Supply  Co.  149  Mass.  478.  4:  8  78 

68.  Where  the  facts  show  that  a  stream  is 
not  navigable  for  floating  logs  without  doing 
irreparable  injury  to  the  estate  through  which 
it  flows,  and  a  person  claims  a  right  to  use  such 
stream  for  that  purpose,  not  only  for  himself, 
but  for  the  public,  and  threatens  to  commit,and 
claims  the  right  to  repeat,  the  numerous  tres- 
passes which  the  exercise  of  such  right  neces- 
sarily involves,  an  adjoining  landowner  is  en- 
See  Index  <o  Notee  Preoedin^. 


titled  to  an  injunction  to  prevent  irreparable 
injury,  and  to  avoid  a  multiplicity  of  suits. 
Haines  v.  Hall,  17  Or.  165,  8:  609 

69.  An  owner  of  land  whicli  was  originally 
in  1756,  bounded  northerly  on  a  cove,  cannot 
ask  e<^uitable  interference  to  protect  his  rights 
as  a  nparian  proprietor  in  the  cove  basin  until 
compensation  is  provided  for  taking  those 
rights,  where  at  present  there  is  a  wide  space 
between  his  land  and  the  cove  basin,  used 
partly  as  a  public  square,  partly  as  a  railway 
depot,  and  partly  as  a  portion  of  a  park  or 
promenade  surrounding  the  basin,  that  part  of 
which,  which  is  nearest  the  basin,  having  been 
filled  out  by  a  railwav  companv  under  the  au- 
thority of  a  special  Act  reserving  to  the  State 
all  rights  in  the  land  filled  in  not  appropriated 
to  the  railroad  compamy,  under  which  the  State 
holds  the  rim  of  land  around  the  basin, — ^as  the 
riparian  rights  were  extinguished,  if  not  be- 
fore, when  the  land  was  thus  filled  in  under  the 
special  Act,  and  should  have  been  then  claimed. 
Clarke  v.  Providence^  16  R.  1. 387,        1:  786 

g.  As  to  Corporate  Matters;  Associations, 

60.  Where  a  coporate  excess  of^power 
tends  to  the  public  injury  or  to  defeat  public 
policy,  it  may  be  restrained  in  equity  at  the 
suit  of  the  attomev-general.  Stockton  v.  Cen- 
tral JR.  Co.  (N.  J.  Oh.)  50  N.  J.  Eq.  (6  Dick.)  52, 

17:  97 

61.  Where  the  action  of  the  majority  of  the 
shareholders  of  a  corporation  is  plainly  a  fraud, 
upon,  or  is  really  oppressive  to,  the  minority 
shareholders,  and  the  directors  and  trustees 
have  acted  with  and  formed  part  of  the  major- 
ity, a  suit  to  enjoin  such  action  may  be  main- 
tained by  one  of  the  minority  shareholders 
suing  in  his  own  behalf  and  in  that  of  all  others 
coming  in,  to  which  suit  the  corporation  must 
be  made  a  party  defendant  Gamble  v.  Queens 
County  Water  Co.  123  N.  T.  91,  9:  5J37 

62.  The  possibility  that  a  person  may  be 
expelled 'from  an  Incorporated  association  in 
case  of  his  neglect  to  pay  fines  if  they  should 
be  imposed  upon  him,  where  no  intention  to 
expel  him  is  shown,  is  not  sufficient  to  warrant 
an  injunction  against  proceeding  to  try  him  for 
alleged  violation  of  the  by-laws  making  him 
hable  to  fines.  Thomas  v.  Musical  Mui.  Prot. 
Union,  121  N.  Y.  45,  8:  175 

68.  Where  the  imposition  of  fines,  payment 
of  which  the  Corporation  has  no  means  of  en- 
forcing except  through  the  courts,  is  the  only 
punishment  provided  for  violation  of  by-laws, 
a  party  cited  for  trial  under  such  by-laws  has 
no  right  to  an  injunction  restraining  such  ac- 
tion, since  his  remedy  at  law  is  suflicient. 

Id. 

64.  An  adjudication  cannot  be  obtained  in 
advance  as  to  the  validity  of  the  by-laws  ot  an 
incorporated  association,  on  an  application  for 
injunction  by  a  member  who  has  been  cited 
to  show  cause  why  he  should  not  be  punished 
for  violating  such  by-laws,  unless  such  punish- 
ment woulcT subject  him  to  irreparable  injury, 
and  other  adequate  means  of  redress  are  not 
open  to  him.  Id. 

h.  As  to  Office;  Elections. 

65.  An  Injunction  cannot  be  resorted  to,  to 
determine  a  disputed  title  to  office.  Guillotte 
V.  Poincy,  41  La.  Ann.  333,  5:  408 


122 


INJUNCTION,  I.  i,  j. 


66.  Where  the  title  to  an  office  Is  disputed, 
the  claimaiit  and  others  may  be  enjoined  from 
interfering  with  the  officer  de  fack>  until  the 
dispute  is  i udicially  settled.  Id. 

67.  An  injunction  prohibiting  members  of 
a  municipal  board  Irom  meeting  and  acting 
without  giving  a  complainant  notice,  and  per- 
mitting Mm  to  act  with  them,  is  not  manda- 
tory.   Lawrence  v.  IngersoU.  88  Tenn.  52, 

6:  808 

68.  Equity  has  no  jurisdiction  to  enjoin  com- 
missioners of  a  county  court  in  West  Yirnnia 
from  certifying  to  the  governor  the  result  of 
their  canvass  of  the  countv  vote  for  congress- 
man. Alderwn  v.  Kanawha  County  Ct,  Gamr», 
32  W.  Va.  640,  6:  884 

69.  A  court  of  equity  has  no  jurisdiction  to 
enjoin  the  secretary  of  state  from  delivering  to 
the  speaker  of  the  House  of  Delegates  the  sealed 
returns  of  an  election  for  governor,  properly 
transmitted  to  him;  and  such  injunction,  if 
granted,  will  be  treated  as  a  nullity,  FUming 
V.  GuthrU,  82  W.  Va.  1,  8:  68 

L  AgaiMt  Legal  Pi^oceedinge, 
See  also  supra,  19,  20. 

70.  The  mortgagor  can  maintain  an  action 
to  enjoin  the  foreclosure  of  a  mortgage  on  the 
ground  tbat  it  was  without  consideration, 
notwithstanding  that  it  was  executed  for  the 

.  purpose  of  hindering  and  delaying  his  credit- 
ors. Devlin  v.  (iaigg,  44  Minn.  584,  10:  665 

71.  Equitable  jurisdiction  to  prevent  multi 
plicity  of  actions  will  not  authoriase  an  injunc- 
tion against  numerous  actions  for  damages  by 
plaintiffs  who  have  no  community  of  interest, 
or  tie  or  connection  between  them,  except  that 
each  has  suffered  from  the  same  ailegcd  negli- 
gence on  which  their  actions  are  based. 
iHMetU  V.  lUinaie  0.  B.  Co.  70  Miss.  182, 

19:  660 

72.  As  a  patentee  may  recover  substantial 
damages  against  vendees  of  an  Infrimnng  man- 
ufacturer whom  he  has  sued,  in  addition  to 
those  which  he  would  be  entitled  to  recover 
against  the  manufacturer,  the  commencement 
of  new  suits  should  not  be  enjoined,  unless 
irreparable  iniury  is  threatened  to  defendant's 
business,  or  there  is  evidence  of  malice  or  bad 
faith  on  the  part  of  the  plaintiff  in  commenc- 
ing such  suits.  Kelley  v.  TpsUanti  Dress-Stay 
Affg.  Co,  (C.  C.  E.  D.  Mich.)  44  Fed.  Rep.  19. 

10:  686 
78.  A  defendant  manufacturer  of  alleged 
infringing  articles  is  not  entitled  to  an  order 
enjoining  tbe  prosecution  of  suits  previously 
begun  because  such  suits  were  first  begun, 
and  because  comity  demanded  that  application 
should  be  made  to  the  court  in  which  such 
suits  were  pending.  Id, 

74.  A  suit  to  enjoin  defenses  at  law  against  a 
judgment,  on  the  ground  tnat  the  debtor  is  es- 
topped, and  that  it  is  uncertain  whether,  under 
the  law  of  the  State,  the  creditor  could  so 
frame  his  complaint  as  to  be  able  to  obtain  a 
standing  in  a  court  of  law,  unless  the  defend- 
ant was  prevented  from  raising  the  defense 
and  that  it  is  improbable  that  plaintiff  could, 
at  the  outset  of  his  case,  avail  himself  of  the 
estoppel  so  as  to  gain  a  foothold  in  court, — en- 
titles the  complainant  to  relief  in  equity.  Com- 
See  Index  to  Notee  Preeedia^ • 


wall  V.  Datfis  (C.  C.  S.  D.  N.  Y.)  38  Fed.  Rep. 
878,  4:  ft68 

75.  Where  a  railroad  conductor  on  a  freight 
iraln  nas  recovered  a  judgment  against  the 
railroad  company  for  personal  injuries  from 
an  accident  on  the  road,  and  he  is  insolvent, 
the  collection  of  so  much  of  such  judgment  as 
will  be  sufficient  to  protect  the  company  may 
be  enjoined,  to  await  the  result  of  a  suit  against 
the  company  for  injuries,  arising  from]the  same 
accident,  to  a  passenger  on  the  train  who  was 
wrongfully  given  passage  by  the  conductor 
against  the  rule  of  the  company;  the  conduc- 
tor's act  being  the  proximate  cause,  as  between 
him  and  the  company,  of  the  injury  to  such 
passenger,  and  the  company  being  entitled  to 
collect  the  amount  which  it  may,  in  the  suit 
by  the  passenger,  be  compelled  to  pay.  Mem- 
phis Jh  a  R.  Co.  V.  Greer,  87  Tenn.  698,  4:  858 

76.  An  injunction  may  be  granted  to  restrain 
defendants  from  using  a  decree  in  a  patent  case, 
which  they  have  obtained  by  fraud  and  collu- 
sion, in  anyway  or  form  to  influence  or  threat- 
en any  person  from  purchasing  articles  from 
the  comnlainant,  by  claiming  that  tbe  decree 
is  an  adjudication  upon  the  merits  as  to  the 
validity  of  the  patent.  Grand  Rapids  School 
Furniture  Co,  v.  Haney  School  Furniture  Co. 
92  Mich.  558.  16:781 

77.  An  injunction  suit  in  a  federal  court 
when  it  has  jurisdiction,  against  the  execution 
of  a  writ  of  possession,  is  a  proper  remedy  to 
enforce  an  occupying  claimant's  right  to  com- 
pensation for  improvements;  and  lit  may  be 
instituted  at  any  time  before  be  is  dispoas^aed 
of  the  premises  after  they  have  been  adjudged 
to  the  true  owner,  where  tbe  state  statute  pro- 
vides for  the  protection  of  his  rights  by  the 
appointment  of  appraisers  after  such  Judg- 
ment to  ascertain  the  value  of  improvements 
and  state  the  accounts    Leighton  v.  Tcung  (C. 

C.  App.  8th  C.)  10  U.  S.  App.  298,   18:  £66 

78.  A  bill  to  enjoin  a  creditor  from  proving 
his  claim  in  insolvency  proceedings  cannot  be 
maintained  unless  brought  under  Mass.  Pnb. 
Stat  chap.  157,  §  15,  which  does  not  permit 
the  supervisory  jurisdiction  ef  the  Supreme 
Judicial  Court  of  Massachusetts  to  be  invoked 
in  such  proceedings  until  after  the  question  of 
allowance  of  the  claim  has  been  passed  upon 
by  the  insolvency  court.  Proctor  v.  National 
Bank  of  ths  Republic,  152  Mass.  228,    9:  188 

J.  Against  Officers  Generally. 

79.  So  long  as  public  officers  confine  them- 
selves to  such  duties  as  are  confided  to  them 
by  law,  the  court  will  not  interfere  to  see 
whether  thev  are  acting  wisely  or  judiciouslv. 
Western  XT.  Teleg.  Co.  v.  New  York  (C.  C.  8. 

D.  N.  Y.)  2  Inters.  Com.  Rep.  533,  88  Fed. 
Rep.  552,  8:  449 
Railroad  commieeioners* 

80.  Where  the  law  invests  an  officer  with  dis- 
cretion in  tbe  pertormance  of  an  act,  the  courta 
will  not  interfere  with  or  control  his  action  by 
injunction.  If  injustice  is  done  by  his  action, 
some  other  remedy  must  be  sought.  Under  a 
statute  giving  railroad  commissioners  discretion 
in  making  rates  for  railroads,  theyare  enti- 
tled to  tbe  benefit  of  this  rule.  McWiOTier  v. 
PensaccHa  AA.R,Co,^  Fla.  417,      8:  684 
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81 .  Whether  rates  made  by  railroad  commis- 
sioners are  reasonable  and  just  or  not,  eren  if 
subject  to  judicial  control.  Is  not  open  to  in- 
<quiry  in  a  suit  to  enloin^eir  discretionary  ac- 
tion. Id. 

82.  That  the  state  board  of  railroad  commie- 
«loner8  have  advertised  In  papers  that  a  sched- 
ule of  rates  prepared  by  uem  will  be  put  in 
force  on  a  named  day  gives  equity  jurisaiction 
to  restrain  the  enforcement  of  the  schedule 
before  the  expiration  of  the  time,  to  raevent  a 
multiplicity  of  suits.  Ohieago  S  N.  W.  B.  Co, 
V.  Dey  (C.  0.  8.  D.  Iowa)  2  Inters.  Com.  Rep- 
825,  85  Fed.  Rep.  866,  1:  744 

88.  Where  the  probable  effect  of  putting  in 
force  a  schedule  of  rates  prepared  by  the  btaie 
board  of  railroad  commissloners,under  the  Iowa 
Act  of  April  5, 1888,  would  be  to  destroy  all 
•dividends  from  the  operation  of  the  roads,  and 
the  Act  provides  for  treble  damages  to  any 
shipper  injured  by  an  overcLsrge,  a  prelim- 
inary  injunction  should  be  grantod.  Jd, 

84.  Taxpayers  may  maintain  a  suit  for  an 
injunction,  in  behalf  of  themselves  and  other 
taxpayers,  to  prevent  illegal  acts  of  municipal 
authorities  wmch  will  increase  the  burden  of 
taxation.    Mauldin  t.  QreetmUe^  88  8.  C.  1, 

8:  891 
'To  reslrain  eontraetfl* 

85.  An  injunction  will  lie  at  the  suit  of  a  tax. 
payer,  to  restrain  the  making  of  an  unauthor- 
ized contract  in  behalf  of  a  county  for  the  con- 
struction of  a  bridge.  Fonei  Bra.  MardiDare 
Co.  V.  Erb.  54  Ark.  645,  18:  868 

86.  An  injuLction  cannot  be  granted  to  pre- 
sent a  bmid  of  county  commissioners  from 
•making  an  illegal  contract  or  illegal  appropria- 
tion,—at  least  where  there  is  nothing  to  show 
that  the  remedy  to  prevent  enforcing  any 
illegal  act  of  the  board  would  not  be  equally 
effective.  SUtens  t.  Bt.  Marjft  Training 
/school,  144  111.  836,  18:  88>5 

bT.  The  resolution  of  a  common  council 
that  the  mayor  and  city  clerk  take  immediate 
step  for  the  letting  of  a  contract  to  some 
Tellable  company  for  the  construction  of  water- 
works, and  threats  and  declarations  of  the 
officers  that  they  intend  to  enforce  the  resolu- 
tion and  let  the  contract,  will  not  authorize  an 
injunction  on  the  ground  that  the  contract 
•could  not  be  authorized  without  a  vote  of  the 
electors  of  the  city.  No  tax  having  been 
levied  or  assessed,  and  at  most  a  mere  antici- 
fMtted  or  threatened  contract  contemplated, 
which  has  ripened  into  nothing  injurious  to 
the  taxpayers,  and  which  may  never  do  so,  a 
•court  of  equity  cannot  be  invoked  in  advance 
to  restrain  the  action  of  the  city  officers.  Fed- 
rick  V.  Ripon,  78  Wis.  622,  8:  869 

88.  Persons  who,  upon  the  representation  of 
the  a^nt  of  a  railway  company  that  a  depot 
will  be  located  at  a  particular  place,  sign  a 
petition  calling  an  election  in  their  township 
for  the  purpose  of  voting  aid  to  the  companv, 
may  enjoin  the  issuance  of  the  bonds  if  the 
•company  subsequently  places  its  depot  at  a 
place  other  than  that  agreed  upon.  WuHen- 
uader  y.  Dunigan,  80  Neb.  877,         18:  81 1 

As  to  ase  of  public  ftmdf* 

89.  An  injunction  may  be  granted  to  prevent 
the  superintendent  of  common  schools  from 
paying  a  portion  of  the  common-school  fund 
to  a  party  not  entitled  thereto,  but  claiming  it 
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under  an  unconstitutional  statute.   Underwood 
V.  Wood,  98  Ky.  — .  16:  885 

90.  Common-School  teachers  who  will  be  en- 
titled to  part  of  the  common-school  fund  when 
their  contract  is  fulfilled  may  be  entitled  to  an 
injunction  against  payment  thereof,  under  an 
unconstitutional  statute,  to  persons  not  entitled 
thereto,  althou^  they  have  taught  onlv  a  part 
of  the  session  for  which  Uie  money  is  to  be 
used.  Id» 

91.  Where  an  Injunction  is  sought  against 
a  county  to  prevent  the  appropnatlon  of  Its 
revenues  to  aid  in  the  building  of  a  bridge  in 
a  city,  and  the  allegations  of  the  bill  are  that 
the  bridge  is  on  a  city  street,  and  not  a  county 
road  or  highway,  and  that  the  county  outside 
of  the  city  is  nowise  interested  in  it,  and  that 
it  is  for  the  sole  benefit  and  advantage  of  the 
dty,  it  is  error  to  sustain  a  demurrer  to  the  bill. 
Skinner  v.  Hender$on,  26  Fla.  121,         8:  66 

90.  An  injunction  will  not  be  granted  in 
favor  of  taxpayers  to  restrain  payment,  to  the 
holders  of  void  town  bonds,  of  moneys  which 
have  been  collected  without  hindrance  or  pro- 
test for  the  special  purpose  of  paving  such 
bonds.  Calhoun  v.  DOhi  A  M.  R.  Co.  121  N. 
Y.  69,  8:  848 

As  to  ordlnaiieefl. 

98.  Legislative  action  of  municipal  corpora- 
tions cannot  be  enjoined.  Hence  equity  will 
not  restrain  the  council  of  a  city  from  passing 
an  ordinance  allowing  other  gas  companies  to 
lay  pipes  in  its  streets,  because  the  city  has 
heretofore  granted  an  exclusive  privilege  to 
complainant  gas  company  to  lay  and  maintain 
pipes  in  its  streets.  Montgomery  Oadight  O0. 
V.  Montgomei^,  87  Ala,  245,  4:  816 

But  see  next  case. 

94.  An  injunction  against  the  passage  of  a 
municipal  ordinance  nuiy  be  granted  at  the 
suit  of  taxpayers  who  by  reason  of  their  busi- 
ness have  a  special  or  peculiar  interest  in  the 
use  of  a  wharf  owned  by  the  city  in  trust  for 
the  public,  where  the  ordinance,  which  has 
been  favorably  reported  by  a  committee,  au- 
thorizes the  illegal  transfer  of  the  wharf  to  an 
insolvent  bofud  of  commissioners,  which  it 
might  not  be  possible  to  prevent  if  the  ordi- 
nance were  passed,  and  which  would  result,  if 
passed,  in  imparable  injury  to  the  plaintiffs. 
BoberU  v.  LouisviUe,  92  Ky.  95,         18:  844 

95.  Withdrawal  of  an  Illegal  ordinance  after 
commencement  of  the  suit  will  not  defeat  the 
right  to  an  injunction  against  its  passage.  Id, 

96.  An  injunction  may  be  granted  to  prevent 
the  enforcement  of  an  invalid  ordinance,  in 
order  to  prevent  a  multiplicity  of  prosecu- 
tions. Sovth  Covington  d  C.  Street  H.  Co.  v. 
Berry,  93  Ky.  — ,  16:  604 ;  BusJi^jiOe  v. 
BushviUe  Natural  Oob  Co.  182  Ind.  575, 

16:  881 

k.  Against  Tastes  ok  Asiennenti. 

97.  A  full,complete,and  adequate  remedy  at 
law  for  illegality  of  a  tax,  furnished  by  notice 
and  opportunity  to  defend  in  the  tax  proceed- 
ing, will  prevent  an  injunction  against  collec- 
tion of  the  tax.    Boyd  v.  Selma  (Ala.) 

16:  780 

98.  A  mere  discrepancy  in  judgment  be- 
tween the  members  of  a  board  of  assessment 
and  the  chancellor  to  whom  application  la 
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made  to  enjoin  the  collection  of  the  tax,  as  to 
the  value  of  the  property  taxed,  will  not  war- 
rant an  interference  on  the  part  of  the  latter. 
St.  Louts,  L  M,  &  S,  E.  Cq,  v.  Warili^n,  52 
Ark.  529,  7:  874 

99.  The  collection  of  a  tax,  part  of  which  is 
illegal,  upon  property  subject  to  taxation,  can- 
not be  enjoined  without  paying  or  tendering 
the  amount  for  which  the  property  is  legally 
liable.  Hyland  ▼.  Ckntral  Iran  db  a,  Oo,  (Ind.) 
129  Ind.  6tj,  18:  616 

100.  A  right  to  an  injunction  to  prevent  the 
making  of  a  tax  deed  to  certain  property  'ia 
shown  by  a  bill  which  alleges  that  plaintiff  is  a 
mortgai^ee  of  the  property,  which,  together 
with  all  other  property  covered  by  the  mort- 
gage, is  not  equal  to  the  amount  of  the  debt 
secured;  that  the  mortga^r  is  insolvent;  and 
that  almost  two  thirds  of  the  amount  of  the 
taxes  for  which  the  land  was  sold  were  paid 
prior  to  the  sale,  and  a  portion  of  the  residue 
of  the  taxes  was  xmconstitutional.  Miller  v. 
Cook,  135  111.  190,  10:  89S 

101  .The  courts  cannot  relieve  against  the  en- 
lorcement  ot  an  assessment  tor  a  sewer,  unaer 
an  ordinance  declaring  that  the  .property  in 
question  is  benefited  by  it,  unless  it  is  shown 
ttiat  it  is  impossible  for  the  property,  in  conse- 
quence of  its  location,  to  receive  any  benefit 
therefrom.    PouUen  v.  Portland,  Itf  Or.  450, 

1:  678 
102.  Where  an  assessment  is  levied  upon  prop- 
erty tor  a  snare  ot  tne  cost  ot  a  locai  improve- 
ment, which  is  so  situated  that  it  cannot  possi- 
bly be  benefited  thereby,  the  owner  of  the 
property  may  maintain  a  suit  to  prevent  the 
enforcement  of  the  assessment.  Id, 

1.  As  to  Highways  and  BaUroads, 

108.  Injunctive  relief  may  be  granted  in  a 
proper  case  to  a  railroad  company  against  an- 
other railroad  company  which  is  proceeding, 
without  extinguishing  the  former's  rights,  to 
lay  its  own  tracks  over  land  belonging  to  the 
other  company  and  necessary  to  the  operation 
of  the  latter's  road,  without  reference  to  the 
insufflciency  of  legal  remedies  or  irreparable 
injury.  Western  E,  of  Ala.  v.  Alabama  G.  T. 
R.  Co.  rAki.)  17:  474 

104.  A  city  may  be  enjoined  by  abutting 
owners  from  leasing  portions  of  a  street  for 
market  purposes,  to  the  special  injury  of 
such  owners.    Scfufpp  v.  St.  Louis  (Mo.) 

80:  788 

106.  An  injunction  will  lie  to  prevent  mov- 
ing a  large  building  along  a  city  street,  where 
it  would  not  only  destroy  the  wires  of  an  elec- 
tric-railway company,  but  stop  the  running  of 
its  cars  for  many  hours.  Williams  v.  Citizens 
B.  Co.  180  Ind.  71,  16:  64 

106.  An  injunction  will  not  be  granted  to 
restrain  the  use  ot  pipes  laid  in  a  highway  for 
the  transportation  of  "natural  gas,  at  the  instance 
of  the  owner  of  the  fee,  who  has  received  no 
compensation,  where  he  knowingly  permitted 
the  work  to  proceed  under  a  license  from  the 
board  of  county  commissioners  until  large  sums 
of  money  had  been  expended,  and  it  would  be 
ruinous  to  the  company  to  stop  it,  and  where 
many  citizens  have  acquired  rights  on  the  faith 
of  the  successful  completion  ot  the  work,— es- 
pecially where  compensation  can  be  recovered 
by  the  landowner  in  an  appropriate^  action 
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for  that  purpose.    Kincaid  v.  Indianapolis 
Natural  Gas  Co.  124  Ind.  677,  8:  608 

Grate  over  se'wer* 

107.  An  injunction  i^ill  not  be  granted  to  pre- 
vent a  municipal  corporation  from  maintaining- 
a  grate  over  a  sewer  into  which  surface  water 
flows  from  gutters,  where  an  open  hole  would 
endanger  the  safety  of  the  traveling  public,  and 
the  grate,  unless  obstructed  by  leaves  or  other 
material,  is  sufficient  to  carry  off  all  the  water. 
Paine  v.  Delhi,  116  N.  Y.  224,  6:  797 

108.  An  injunction  against  a  change  of 
grade  of  a  street  without  making  compensa- 
tion for  the  damage,  required  by  a  constitu- 
tion which  prohibits  private  property  to  be- 
taken or  damaged  for  public  or  private  use 
without  just  compensation  having  been  first 
made  or  paid  into  court,  may  be  grunted  in 
favor  of  an  abutting  owner,  where  the  change 
will  seriously  reduce  both  the  rental  and  the 
selling  value  of  his  property.  Brown  v.  Seattle 
5  Wash.  85,  18:  161 

109.  An  injunction  against  changing  the  grade 
of  a  street  by  the  erection  of  a  viaduct  will 
not  be  granted  because  a  street  railway  may  be 
allowed  to  lay  its  track  over  it  when  completed, 
although  the  erection  of  a  viaduct  for  the 
puri>08e  of  such  railway  would  make  a  case 
for  injunction.  Selden  v.  Jacksonville  (Fla.) 
28F]a.  558,  14:  870 

110.  The  destruction  of  valuable  proi)erty- 
rights  by  raising  the  grade  of  a  street  so  tnat 
the  dirt  falls  on  adjoining  land,  covering  up  a. 
portion  of  a  dwelling  house,  is  more  than  a 
mere  trespass;  and  an  iniunction  may  be  grant- 
ed to  prevent  it  from  being  done  without  com- 
pensation to  the  owner.  Vanderlip  ▼.  Granct 
Bapids.  73  Mich.  522,  8:  847 
See  also  Eminent  Domain,  71-84. 

Street  railways, 

111.  A  borough  charged  with  the  duty  of 
constucting  and  maintaining  highways  is  en- 
titled to  an  injunction  against  the  unlawful 
laying  of  a  street-railroad  track  therein. 
Stamford  v.  Stamford  Horse  B.  Co.  66  Conn. 
381,  1:  876 

112.  An  injunction  against  the  unlawful 
laying  of  a  street-railroad  track  will  not  be 
denied  because  the  borough  might  have  the 
right  to  forcibly  remove  it.  Id. 

113.  A  landowner  has  no  right  to  enjoin  the 
use  of  electricity  as  a  motive  power  to  propel 
cars  along  a  street  railway  in  front  of  bis  prem- 
ises, unless  he  can  show  some  present  injury 
to  bis  property  from  the  use  of  such  motive 
power.  A  mere  apprehension  that  injury  may 
result  in  the  future  is  not  enough  to  warrant 
the  issuance  of  a  perpetual  iniunction  in  such 
case.  Potter  v.  Saginaw  Union  Street  B.  Co. 
83  Mich.  285.  10:  176 

114.  Where  a  landowner  has  permitted  a 
company  operating  a  street  railroad  in  front  of 
his  premises  to  expend  a larire  amount  of  mon- 
ey in  putting  in  appliances  for  the  purpose  of 
operating  the  road  by  electricity  before  he  files 
a  bill  to  prevent  its  using  electricity  as  a  mo- 
tive power,  an  injunction  will  not  be  issued,  if 
the  injury  to  his  property  by  means  of  the  use 
of  such  motive  power  will  at  most  be  insignifi- 
cant in  comparison  with  that  which  the  in- 
junction will  entail  upon  the  comfiany,  and  he- 
bas  an  adequate  remedy  at  law  for  tJ^e  violation 
of  his  rights.  Id, 
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11 5.  Mere  usurpation  of  corporate  authority  to 
eoDStruct  a  street  railway  will  not  entitle  an 
abutting  owner  to  maintain  an  injunction 
suit  to  prevent  such  construction.  J^icJtoU  v. 
Ann  Arbor  d  T.  Street  H.  Co.   87  Mich.  361, 

16:  871 
Railroad  in  street. 

116.  Laying  a  railroad  track  in  a  street  being 
prohibited  by  Iowa  Code,  g  464,  until  the  dam- 
age is  ascertained  and  paid  to  abutting  owners, 
the  company  may  be  enjoined  from  operation 
of  the  road  until  payment  of  the  damages, 
although  a  prior  judgment  for  the  damages 
has  been  obtained  in  an  action  at  law,  but 
remains  unpaid.  HarbacJi  v.  De»  Moinee  d  K, 
a  R.  Co.  m  Iowa,  598,  11:  113 

117.  The  abutting  lotowners  on  a  street,  part 
of  whicn  ui  occupied  by  a  railroad  company, 
whether  they  own  the  fee  in  the  ground  cov- 
ered by  the  street  or  not,  will  not  be  entitled  to 
enjoin  excavation  and  construction  along  the 
street  in  a  careful  and  proper  manner,  unless 
in  doing  so  the  injury  to  the  lotowners  will  be 
such  as  will  entirely  destroy  the  value  of  their 
property,  and  therefore  be  equivalent  to  a  vir- 
tual taking  of  it  by  the  railroad  company. 
Arbem  v.  Wheeling  d  B.  R  Co.  83  W.  Va. 
1,  6:  371 

118.  Lotowners  whose  land  abuts  on  a  street 
of  which  they  do  not  own  the  fee  cannot  main- 
tain a  suit  to  enjoin  a  railroad  company  which 
has  for  about  six  years  maintained  ana  operat- 
ed, with  the  city's  permission,  a  narrow-gauge 
road  along  the  bed  of  the  street,  from  widen- 
ing its  road  to  a  broad-gauge  one.  The  sole 
remedy  is  one  at  law  for  the  damages  sustained. 
BarecUoux  v.  iMnver,  U.  d  P.  R.  Co,  15  Colo. 
146,  10: 89 

119.  A  decree  in  an  action  brought  to  enjoin 
a  railroad  company  from  widening  a  narrow- 
gauge  road  which  it  has  maintained  along  a 
highway  in  front  of  plaintiff's  premises,  to  a 
broad-gau^  one,  which  inhibits  the  company 
from  continuing  to  broaden  its  guage  beyond 
the  point  which  it  had  reached  when  the  suit 
was  instituted,  and  which  does  not  undertake 
to  adjudicate  the  rights  of  the  parties  to  the  use 
of  the  street  where  it  abuts  on  plaintiff's  prop- 
erty,— cannot  be  sustained,  where  the  point  to 
which  the  broadening  had  progressed  was  be- 
yond the  limits  of  plaintiff's  property  at  the 
time  the  suit  was  brought.  Id. 

120.  Equity  will  not  exercise  its  power  to 
enjoin  the  construction  of  a  railroad  in  a  pub 
lie  highway  in  favor  of  another  company  own 
ine  the  abutting  land  and  the  fee  in  the  street. 
which  has  no  right  to  place  its  own  tracks 
therein,  where  its  damage,  so  far  as  appears, 
would  be  merely  nominal,  while  the  construct- 
ing company  is  acting  under  legislative  au- 
thority, has  its  roadbed  partly  graded,  is 
entirely  solvent,  and  the  enjoining  of  its  work 
would  result  in  grievous  disaster  to  its  enter- 
prise, without  any  advantage  to  complainant. 
Wettem  R.  of  Ala.  v.  Alabama  Q.  T.  R.  Co. 

(Ala.)  17:  474 

121.  A  mandatory  injunction  may  be  issued 
to  compel  a  railroad  company  to  complj  with 
its  duty  to  repair  a  public  street  so  that  its  use- 
fulness for  the  public  shall  not  be  ^^paired, 
and  to  build  proper  crossings  over  the  railroad 
and  keep  them  in  good  repair.    MoundBvilU 

V.  Ohio  River  R.  Co.  87  W.  Va.  92,  20:  181  i 

See  Index  to  Notes  Preoediiig>* 


122.  An  abutting  owner  will  be  enjoined 
from  tCitring  up  the  tracks  of  i^  railroad  law- 
fully in  a  highway.  Southern  P.  R.  Co.  v. 
FerrU,  98  Cal.  263,  18:  510 
Street  across  railroad* 

123.  Injunction  will  not  lie  to  restrain  pro- 
ceedings instituted  under  statutory  authority 
to  extend  city  streets  jover  a  railroad  right  of 
way,  where  no  abuse  of  the  statutory  power  is 
shown.  Itliiiois  C.  R.  Co.  v.  Chicago,  141 
111.  586,  17:  630 

124.  The  extension  of  a  street  over  a  railroad 
right  of  way  will  not  be  enjoined  because  of 
the  fact  that  the  passage  of  trains  over  the  pro- 
posed crossing  will  be  so  frequent  and  the 
amount  of  travel  upon  the  street  so  great  as  to 
subject  the  company  to  great  inconvenience 
and  hindrance  in  the  operation  of  its  road.  Id. 

m.  At  to  Patente,  Trademarks,  or  Names. 

125.  A  court  of  equity  has  no  jurisdiction  to 
enjoin  the  infringement  of  an  invention  before 
a  patent  has  been  issued,  notwithstanding  an 
application  for  the  same  has  been  made  and  is- 
still  pending  in  the  patent  office.  Rein  v.  Clay- 
toniP.  C.  E.  D.  Micti.)  37  Fed.  Rep.  354,  8:  78 
Against  claim  of  infiring^ement. 

See  also  supra,  72,  73. 

126.  An  injunction  will  not  be  orderod  airainst 
notices  by  a  patentee  of  his  claim  for  infringe- 
ment, unless  the  language  of  his  letters  or  cir- 
culars is  false,  malicious,  offensive,  or  oppro- 
brious, or  they  are  used  for  the  willf  idpurpose 
of  inflicting  an  injury.  Kellejf  y.  Tpsilanti 
Di-esthStay  Mfg.  Co.  (C.  C.  E.  D.  Mich.)  44 
Fed.  Rep.  19,  10:  688 

127.  An  injunction  against  the  slander  oi 
title  of  letters  patent  by  falsely  and  maliciously 
charging  infiiDgement,  and  notifying  plain- 
tiff's prospective  customers  that  they  will  be 
held  responsible  for  using  plaintiff's  device, 
thereby  injuring  plaintiff's  business  by  unfair 
competition, — will  not  be  granted  until  the 
question  of  slander  has  been  determined  in  an 
action  at  law.  Flint  y.  Hutchinson  Smoke 
liumer  Co.  110  Mo.  492,  16:  843 
But  see  next  cuse. 

Trademarks. 

128.  The  fraudulent  use  of  marks  and  la- 
bels for  the  purpose  of  deceiving  the  public 

•will  not  be  enjoined  at  the  instance  of  one 
who  does  not  show  tlmthe  is  himself  a  manu- 
facturer or  owner  of  or  dealer  in  the  articles 
which  are  fraudulently  represented  by  the 
counterfeited  labels  to  be  his.  Hence  the 
fact  that  persons  are  officers  or  members  of 
an  association  which  has  adopted  a  label  to 
show  that  the  articles  bearing  it  were  manu- 
factured by  its  members  does  not,  without 
more,  entitle  them  to  maintain  a  bill  to  enjoin 
the  fraudulent  use  of  such  label.  Weeuer  v. 
Brqyton,  152  Mass.  101,  8:  640 

129.  To  entitle  one  to  an  injunction  to  re- 
strain an  alleged  invasion  of  his  right  of  prop- 
erty in  a  trade-mark,  he  must  show  that  he  is 
in  some  way  the  owner  thereof  by  rea.wn  of 
some  business  which  he  is  transacting  and  to- 
which  its  use  is  incident,  and  that  its  use  is  not 
merely  a  personal  privile^  which  he  possesses 
as  a  member  of  a  particular  association  of 
wide  extent  and  embracing  many  members  of 
varied  interests.  lU 
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180.  Although  no  trademark  is  in  fringed  or 
Involved,  an  injunction  may  be  granted  against 
the  use  upon  goods  of  certain  marks,  labels, 
'wrappers,  etc.,  when  the  evident  design  of  such 
use  18  to  deceive  the  iniblic  by  concealing  the 
true  origin  of  the  goods  and  making  it  appear 
that  they  are  the  product  of  some  oUier  manu- 
facturer, thereby  depriving  the  latter  of  a  por- 
tion of  his  patronage  or  mjurinf^  the  reputa- 
tion of  his  goods.  Ch/rMTiB  v.  Ury  (('.  C  E. 
D.  Mo.)  39  Fed.  Rep.  777,  6:  614 

181.  Although  the  union  label  of  the  Cigar 
Makers'  International  Union  does  not  answer 
to  the  definition  ordinarily  given  of  a  technical 
trademark,  and  its  use  by  ond  not  a  member 
•cannot  be  enjoined  as  inordinary  trademark 
cases,  yet  such  use  may  be  enjoined  on  the 
ground  that  such  person  is  perpetrating  a 
fraud  injurious  to  the  b'lsinesB  of  a  member 
who  uses  it  on  his  goods,and  thereby  occasion- 
ing him  a  pecuniary  loss.*  Id, 
ITse  of  flrmname* 

182.  A  eourt  of  equity  may  perpetually  en- 
join the  unlawful  use  of  the  firm  name  by  a 
retiring  partner.  Bra»  db  L  Works  Co,  v. 
Pa^^n^  (Ohio)  19:88 


II.  Proobourb. 

183.  On  an  application  for  a  mere  temi)orary 
injunction,  the  sufficiency  of  the  complaint  will 
not  be  tested  as  by  a  demurrer,  if  it  presents  a 
proper  subject  for  investigation.  Peoples  Qas 
Oo,  V.  Tan^,  181  Ind.  277,  16:  448 

184.  Upon  the  hearing  of  a  motion  for  a  pi  e- 
liminary  injunction,  the  rules  of  evidence  are 
applied  less  strictly  than  upon  the  final  hearing 
of  the  cause ;  and  consequently  evidence  that 
would  not  be  competent  in  support  of  an  ap- 
plication for  a  perpetual  injunction  may  be 
admitted.  Ca^  v.  Cincinnati  TypograpM- 
■eal  Union  No,  S  (C.  C.  8.  D.  Ohio)  45  Fed. 
Rep.  185,  12:  198 

185.  An  injunction  which  is  based  on  ex- 
trinsic facts,  under  N.  Y.  Code  Civ.  Proc.  § 
604,  as  well  as  one  based  on  the  nature  of  the 
action  under  §  608,  is  within  the  provisions 
of  §  603,  allowing  it  to  be  granted  to  accom- 
pany the   summons.    People,    Cauffman,   v. 

Van  Buren,  186  N.  Y.  252,  80:  446 

Dissolatlon. 

186.  Where  a  bill  for  an  injunction  calls  for 
4tD  answer  under  oath,  and  the  defendant  so 
answers  categorically  every  averment  as  to 
give  a  semblance  of  equity,  the  injunction  is 
rightly  dissolved.  Morrison  v.  Coleman,  87 
Ala.  655,  6:  384 

187.  A  preliminary  injunction  will  not  be 
retained  where  the  acts  sought  to  be  restrained 
iiave  been  performed  before  the  oider  for  the 
injunction  was  made  or  served.  Gardner  v. 
Stroever,  81  Cal.  148,  6:.  00 

188.  A  temporary  order  restraining  workmen 
from  interfering  with  their  employer's  prop- 
•erty  will  not  be  dissolved  on  the  ground  of  du- 
plicity on  his  part  because  his  complaint 
alleges  that  he  was  compelled  to  close  his 
works  on  account  of  the  interference  of  the 
workmen,  while  the  answer  alleges  that  the 
reason  for  closing  given  at  the  time  was  to  se- 
•cure  an  adjustment  of  freight  rates,  and  that 
^he  true  reason  was  to  reduce  wages  and  break 

See  Index  te  Note*  PreeediagSi 


up  the  workmen's  union,  where  It  does  not  ap- 
pear but  that  both  reasons  given  by  complain- 
ant may  have  combined  to  induce  his  action 
and  it  is  not  satisfactorily  shown  that  the  rea- 
son claimed  by  defendants  was  the  true  one. 
Cceur  lyAlene  Consol,  Min.  Go,  v.  Miners 
Union  of  Wardner  (C.  C.  D.  Id.)  61  Fed. 
Rep.  260,  10:  888 

189.  That  complainant  belongs  to  an  illegal 
essociation  is  not  sufficient  to  cause  the  disso- 
lution of  a  temporary  order  restraining  his 
former  workmen  from  interfering  with  his 
property,  if  his  suit  is  in  his  own  name  and  in- 
terest, and  is  not  shown  to  be  the  result  of.  the 
illegal  association.  '  Id. 

140i  On  sustaining  a  motion  to  dissolve  an 
injxmction  where  the  bill  is  in  effect  for  an 
injunction  only,  the  bill  may  be  dismissed. 
American  Livestock  Com.  Co,  v.  Chicago  Live- 
stock mcch,  148  111.  210,  IS:  100 

Decree;  effect. 

141. A  decree  which  attempts  to  enjoin  a  nui- 
sance caused  bv  the  manner  of  carrying  on  a 
business  should  specifically  point  out  the  things 
which  are  to  be  done  and  to  be  refrained  from 
in  order  to  abate  the  nuisuioe.  BaUentine  v. 
Webb,  84  Mich.  88,  18:  881 

142.  Employes  of  a  railroad  company  need 
not  be  made  parties  to  an  injunction  restrain- 
ing its  officers  and  employes  from  refusing 
equal  facilities  for  the  interchange  of  traffic  to 
another  road,  in  order  to  make  the  injunction 
binding  upon  them;  but  it  is  sufficient  if  they 
are  served  with  full  and  proper  notice  of  the 
court.  ToledOy  A,  A,  Jb  M,  M.  R.  Co.  v. 
Pennsyhania  Co.  (C.  C.  N.  D.  Ohio)  54  Fed. 
Rep.  746,  10:  805 

148.  An  injunction  which  merely  exceeds 
the  relief  demanded  bv  perpetually  restraining 
licensees  from  manufacturing  a  patented  ar- 
ticle, without  in  express  terms  merely  forbid- 
ding it  under  the  license,  is  not  wholly  void, 
although  it  would  be  in  excess  of  the  jarisdic- 
tion  if  regarded  as  restraining  future  infrin^ 
ment,  but  should  be  construed  as  a  restraint 
upon  manufacture  under  the  contract,  and  aa 
erroneous  simply  because  open  to  possible  mis- 
construction, and  therefore  valid  until  reversed. 
Mark  v.  Hyatt,  185  N.  Y.  806,  18:  875 

DAin&flpes* 

As  to  Measure  of,  see  Damages,  211-218. 

144.  Damages  resulting  from  obedience  to 
an  injunction  which  is  utterly  void  and  under 
which  no  action  has  been  taken  by  the  plain- 
tiff cannot  be  recovered  by  tUa  defendant,  but 
result  from  his  voluntary  and  needless  act. 

Id, 

145.  Damages  caused  by  an  injunction  er- 
roneously granted  in  the  exercise  of  Jurisdic- 
tion, where  the  proceedings  have  been  regular, 
cannot  be  recovered  from  the  party  who  ob- 
tained and  served  it,  in  the  alisence  of  an  un- 
dertaking, unless  the  prosecution  was  malicious 
and  without  probable  cause.  icL 


INJURING  PROPERTY. 

Arrest  for,  see  Abrbst,  5. 


INN;  INNEEEPERB. 
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INN. 

For  Burning  of,  as  Act  of  God,  see  Act  of 

God,  7. 
Covenants  against  Tavern,  see  Oovsnant,  8, 

9. 
What  Is,  see  ftrNKSBPSBS,  !• 


Assault  by,  see  Assault  and  Battery,  16. 

Liability  of  Lessor,  see  Landlobd  Ain>  Ten- 
ant,' 76. 

Question  for  Jury  as  to  Negligence  of  Gnest, 
see  Trial,  208,  209. 

1.  The  fact  that  a  hotel  stan'ds  In  enclosed 
nounds  the  gates  of  which  are  closed  at  night 
does  not  prevent  it  from  being  a  public  inn, 
when  the  patronage  of  the  public  generally 
is  solicited.  Fay  t.  Bstcifle  Improv.  Oo.  98 
Oal.258,  16:  188 
Who  aj^e  guests* 

2.  Anyone  away  from  home  receiving  ac- 
commodations at  an  inn  as  a  traveler  is  a  guest. 
PuUman  Paiaed^Car  Co.  v.  Lowe,^  Neb.  289, 

6:  800 
8.  One  does  not  lose  the  character  of  guest 
At  a  hotel  merely  by  inquiring  the  price  of 
room  and  board  before  beine  assigned  to  a  room, 
where  no  agreement  is  made  as  to  the  time  of 
staying  and  no  reduction  made  from  the  price 
charged  to  transient  guests.  Fay  v.  Pacific 
Improv.  Co.  98  Cal.  268,  16:  188 

RljB^kto  of  persons  therelii. 

4.  When  persons  unobjectionable  on  ao- 
oount  of  character  and  race  enter  a  Hotel,  not 
as  ffuests,  but  intent  on  pleasure  or  profit  to  be 
derived  from  intercourse  with  its  inmates,  they 
are  there  not  of  riffht,  but  under  an  implied  li- 
cense that  the  lan(&0Td  may  revoke  at  any  time. 
State  V.  ateeU,  106  N.  C.  766.  8:  616 

5.  The  proprietor  of  a  public  house  has  a 
right  to  request  a  person  who  visits  it,  not  as 
&  guest  or  on  business  with  guests,  to  depart; 
and  if  he  refuses,  the  innkeeper  may  ezpel 
him  without  using  excessive  force.  Id,, 

6.  If  a  person  who  has  previously  violated 
the  rules  of  a  hotel  by  soliciting  business  there 
iA  found  on  the  premises,  he  may  be  ejected 
forcibly  if  he  does  not  go  when  requested  or 
explain  his  purpose,  although  he  entered  for  a 
proper  puroose.  Id, 

7.  One  who  goes  into  a  hotel  at  the  request 
of  a  guest,  to  confer  with  him  on  business, 
may  be  expelled  if  while  there  he  engages  in 
'*  drumming "  for  his  business,  against  rules 
of  the  hotel,  after  notice  to  desist.  Id, 

8.  Regulations  of  a  hotel  providing  that 
"no  liveryman,  or  agent  of  any  transportation 
or  baggage  company,  no  washerwoman  or 
sewing  woman  not  connected  with  the  house, 
or  loafers.or  lounffers,  or  objectionable  persons, 
will  be  allowed  in  the  hotel,"  are  reasonable; 
and  any  person  violating  them  may  be  expelled 
after  notice  to  desist  from  violating  them,  if  it 
be  done  without  using  excessive  force.       Id. 

9.  Guests  of  a  hotel,  and  travelers  or  other 
persons  entering  it  with  the  bona  fide  intent  of 
becoming  guests,  cannot  be  lawfully  prevented 
from  going  in,  or  put  out  by  force  after  en- 
See  Index  to  Notes  Preoedingw 


trance,  provided  thev  are  able  to  pay  the 
charges  and  tender  the  money  necessary  for 
that  purpose,  if  requested  by  the  landlord, 
unless  they  be  persons  of  bad  or  suspicious 
character  or  of  vulgar  habits,  or  so  objection- 
able to  the  patrons  of  the  house  on  account  of 
the  race  to  which  they  belong  that  it  would  in- 
jure the  business  of  the  house  to  admit  them, 
or  unless  they  undertake  to  take  advantage  of 
the  freedom  of  the  hotel  to  injure  the  landlord's 
chances  of  profit  derived  either  from  his  inn  or 
any  business  incidental  to  or  connected  with  its 
management,  constituting  a  part  of  the  provi- 
sions for  the  wants  and  pleasure  of  his  patrons. 

Id. 

10.  The  mere  failure  to  order  or  put  out 
one  liveryman,  who  has  been  notifiea  not  to 
solicit  business  in  a  hotel,  does  not  make  it 
imlawful  to  expel  another  who  is  viol&ting  a 
rule  against  such  business.  Id, 

11.  ioi  innkeeper  can  make  a  valid  contract 
to  give  another  the  exclusive  privilege  of  re- 
maining in  the  house  and  soliating  patronage 
from  the  guests  in  any  business  that  grows  out 
of  providing  for  their  comfort  and  pleasure.  Id. 

12.  A  contract  by  an  innkeeper  for  a  per. 
centum  of  the  amount  realized  by  anotner  per- 
son from  the  exercise  of  the  exclusive  privilege 
of  doing  a  livery  business  with  his  guests  is  not 
invalid;  and  rivals  in  the  livery  business  may 
be  properly  excluded  from  soliciting  business  in 
the  house.  Id. 

Loss  of  property. 

18.  An  innkeeper  is  not  liable  for  the  theft 
of  a  valise  left  oy  a  transient  guest  who  has 
paid  his  bill  and  go*fe  away,  although  it  was 
checked  for  him  by  a  porter,  where  the  latter 
bad  no  authoriiy  to  check  it,  and  no  other  per- 
son at  the  hotel  had  any  notice  that  the  valise 
was  left.     Qleim  v.  Jackson,  93  Ala.  842, 

18:  888 

14.  Where  a  porter  of  a  hotel  meets  a  guest 
at  a  railroad  depot,  and  indicates  to  him  a  con- 
veyance by  which  he  can  reach  the  hotel,  and 
receives  from  him  a  check  for  hts  baggage,  the 
hotel  proprietor  at  that  instant  incurs  a  liability 
for  the  safe  keeping  of  such  baggage  and  its 
redelivery  to  the  owner;  and  the  limitation  of 
the  authority  of  the  porter,  unknown  to  the 
guest,  which  permits  him  simply  to  advertise 
the  hotel  and  sug^t  it  to  strangers,  and  for- 
bids him  to  receive  baggage,  is  immaterial. 
Coskcryy.  Nagle,  88  Ga.  696.  6:  488 

15.  The  failure  of  the  guest  to  inform  the 
porter  that  the  baggage  contains  valuable  jew- 
elry and  clothing  is  not  such  negligence  as  will 
prevent  his  recovery  against  the  proprietor  for 
the  loss  of  the  baggage.  Id. 

16.  Jewelry  daily  worn  by  a  woman  who  is 
a  guest  of  a  hotel  need  not  be  deposited  with 
the  innkeeper  in  order  to  make  him  liable  for 
its  loss  by  fire.  Fay  v.  Pacific  Impntv.  Co. 
98  Cal.  258,  16:  188 

17.  The  proprietor  of  a  hotel  is  liable  for 
the  loss  of  baggaj^  of  guests  through  the  neg- 
ligence of  a  carrier  to  whom  it  has  been  de- 
livered for  transportation  to  the  hotel,  and 
whose  apparent  duty  is,  by  authority  of  such 
proprietor,  to  transport  guests  and  baggsge  to 
such  hotel;  and  any  private  arrangement  be- 
tween the  proprietor  and  carrier  unknown  to 
the  fl^uest,  is  immaterial.  Oo9kery  v.  Nagle, 
88  Ga.  696,  6:  488 
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18.  The  intoxication  of  a  guest  at  an  inn  is  no 
excuse  for  his  negligence  which  contributes  to 
the  loss  of  his  property  by  theft.  Shvltz  v. 
Wall,  134  Pa.  262,  8:  97 

19.  The  responsibility  of  an  innkeeper  for 
goods  and  moneys  of  his  guest  extends  to 
moneys  stolen  from  the  guest,  unless  they 
were  stolen  by  a  servant  or  companion  of  the 
guest.  Jd. 


INNUENDO. 


In  Pleading,  see  Pleadinq,  162-166. 


INQUISITION. 

As  to  Competency,  see  Incompetent  Per- 
sons, 8,  9. 
As  Evidence,  see  Evidbnob,  806,  307. 
Conclusiveness  of,  see  Judgment,    88,    89, 

78. 


INSANE  PERSONS. 

See  Incompetent  Pbbsons. 


INSANITY. 

As  Disability  in  Insurance  Case,  see  Insub 
anoe,  85. 

As  Affecting  Insiu^ance  on  Life,  see  Insur- 
ance, 164. 

As  Cause  of  Suicide,  see  Insurance,  89. 

As  Affecting  Death  of  Insured  by  Suicide, 
see  Insurance,  181. 


INSOLVENCY. 


I,  In  General. 

II.  Assignments  for  Creditors. 

a.  Assignee  or  Trustee. 

b.  Wliut  GonatittUes  an  Assignment. 

c.  Taking  Effect;   Validity, 

d.  Projyerty  Included:  Schedules, 

III.  Preferences  to  Creditoks. 

IV.    AS.SET8;    DlfiTREBCTION ;   DlSCUAROE. 

a.  Wfmt  Passes  to  Asiignee;  Trusts, 

b.  Distribution;  Dividends. 

c.  DiscJuirge  as  to  Foreign  Creditors, 

Effect  of  Making  Assignment  as  an  Election 

of  Remedy,  see  Action  or  Suit,  H4. 
Parties  to  Action  to  Set  Aside  Assignment, 

see  Action  or  Suit,  117. 
Of  Collecting  Bank,  see  Banks,  71-78. 
Of  National  Banks,  see  Banks.  90-93. 
For  Liability  on  Assignees'  Bond,  see  Bonds, 

12. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

87-74. 
Jurisdiction  Concerning,  see  Courts,  87. 
Estoppel  as  to  Claim  of,  see  Estoppel,  94,  95. 
Proof  of.  see  Evidence.  86^. 

See  Index  to  Notes  Preoedlnf  • 


As  Affecting   Alimony,  see  Husband    and 

Wife,  167. 
Injunction  against  Claim  in,  see  Injunction, 

78. 
As  to  Mechanics'  Liens  in  Case  of,  see  Lirns, 

91. 
For  Surety  of  Assignee,  see  Principal  and 

SUIIETY,  19. 

As  Affecting  Set-OflP,  see  Set-Off  and  Coun- 
terclaim, 14, 16-30. 

Conversion  by  Sale  of  Insolvent's  Property, 
see  Troves,  6. 


I.  In  Generau 

1.  The  pendency  of  insolvency  proceedings 
does  not  prevent  bringing  an  action  against 
the  insolvent.     T/umas  v.  Carter,  68  Vt.  609, 

14:  88 

3.  Insolvency  is  an  inability  to  fultill  one's 
obligations  according  to  his  undertaking,  and  a 
general  inability  to  answer  in  court  for  all  lia- 
bilities existing  and  capable  of  being  enforced^ 
and  not  merely  an  absolute  inability  to  pay  at 
some  future  time,  upon  settlement  of  business. 
Silverton  First  Nat,  Bank  v.  Walton,  13  Colo. 
265,  .  6:  766 

8.  Insolvency,  as  that  term  is  used  in  the 
South  Carolina  assignment  law,  means  an  in- 
sufficiency of  the  entire  property  and  assets  of 
an  individual  to  pay  his  debts.  Ackers  v. 
Bawan,  83  S.  C.  461,  10:  706 

4.  A  married  woman  is  "a  person*'  sub- 
ject to  compulsory  insolYsncy  proceedings^ 
under  Mass.  Pub.  Stat,  c'oap.  57,  §  112,  in 
case  of  failure  to  dissolve  an  attachment  be- 
fore return  day,  as  she  is  competent  to  contract 
and  give  a  bond  to  dissolve  the  attachment, 
although  she  could  not  do  so  when  the  origi- 
nal insolvent  law  was  passed,  and  the  Pubuc 
Statutes  re-enactinft  its  provisions  do  not  men- 
tion a  married  woman  eo  nomine,  Binney  v. 
Globe  Nat.  Bank,  150  Mass.  574,  6:  879 

5.  To  sustain  a  petition  in  insolvency 
against  a  debtor  for  failure  to  dissolve  an  at- 
tachment, it  is  sufficient  to  show  to  the  court 
that  the  attachment  was  founded  upon  a  de- 
mand probable  against  the  estate  of  an  insol- 
vent debtor;  the  declaration  need  not  be  in- 
serted in  the  writ  or  filed  before  the  return 
day.  Id. 

6.  If  a  minor,  who  has  repudiated  the  debts  of 
a  tlrm  of  which  be  has  l)een  a  member,  and  has 
been  allowed  to  extricate  his  separate  estate 
from  liability  therefor,  has  such  an  interest  as 
that  he  can  object  to  the  Arm  being  declared  in- 
solvent on  the  petition  of  his  former  copartner 
(which  is  doubted),  he  is  not  aggrieved  thereby 
so  as  to  be  entitled  to  vacate  a  decree  of  insol- 
vency, unless  the  firm  is  shown  to  be  in  fact 
solvent     Pelletier  ▼.  Couture,  14*J  Mass.  260, 

1:  86S 


II.   ASSIGNITENTS  FOE  CREDITOIU). 

a.  Assignee  or  Trustee, 

7.  A  creditor  of  the  assignor  may  be  as- 
signee in  an  assignment  for  benefit  of  credi- 
tors.    Fancell  v.  Cohen,  188  111.  216. 

18:  881 
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8.  The  right  of  the  creditors  of  au  insolvent 
to  select  the  assignee,  under  the  Maryland  in- 
solvent Law,  by  insolvent  proceedinjjs  begun 
'vrithin  four  months  after  the  commission  of 
an  act  of  insolvency,  cannot  be  defeated  by  a 
deed  executed  within  that  time  assigning  for 
creditors  all  the  estate  of  the  insolvent  to  a 
trustee  selected  by  himself.  Eiley  v.  Carter, 
76  Md.  581,  19:  489 

of. 


0.  An  assignee  for  the  benefit  of  creditors 
can  have  no  greater  rights  in  the  assigned 
property  than  his  assignor  had.  Lockett  v. 
RMiiHon,  31  Fla.  134,  20:  67 

10.  A  trustee  of  an  insolvent,  as  a  general 
rule,  takes  the  estate  subject  to  all  outstand- 
ing equities.    Merunii  v.  Austin^  58  Conn.  22, 

7:  84 

11.  An  assignee  for  creditors  takes  the  choses 
In  action  of  his  assignor  as  a  volunteer  and  as 
tho  representative  of  the  assignor  and  his  estate, 
subject  to  all  the  defenses  and  equities  existing 
agitinst  them  in  the  hands  of  the  assienor. 
Saafmlle  Trust  Co.  y.  Fourth  Nat,  Bank 
91  Tenn.  838,  16:  710 

12.  An  assignee  for  creditors  has  no  right  to 
maintain  a  suit  for  piopeity  claimed  to  belong 
to  the  assignor's  estate,  where  the  assignor 
would  be  prevented  from  doing  so  by  his  own 
4i<;reement.    Sayre  v.  Weil^  94  Ala.  466, 

16:  644 
13.  An  assignee  for  creditors  is  regarded  as  the 
representative  oi  tne  creaitors,  ana,  as  sucn, 
may,  for  the  benefit  of  creditors,  set  aside  con- 
veyances by  the  assignor  in  fraud  of  them,  to 
the  extent  tbat  property  is  needed  for  the  pay- 
ment of  debts.  Moore  v.  Williamson  (N.  J. 
Prerog.  Ct.)  44  N.J.  Eq.  (17  St43W.)  496, 

1:  886 

14.  When  there  is  fraud  upon  an  honest  as- 
signment (as  distinguished  from  fraud  in  the 
assignment),  by  prior  fraudulent  transfers  of 
his  property  by  the  tissignor,  or  by  a  subse- 
quent withholding  of  property  from  the  as- 
signee, or  in  the  schedules  required  by  law  to 
be  made,  the  remedy  is  with  the  assignee. 
Loos  V.  Wilkinion,  110  N.  Y.  195,        1:  860 

15.  An  action  by  a  trustee  in  insolvency  to 
set  aside  a  voluntary  assignment  by  the  insol- 
vent must  be  brought  within  a  reasrmable 
time  after  he  has  qualified.  Riley  v .  Carter, 
76  Md.  581.  19:  489 
LiabUities  oC 

16.  An  assignee  in  insolvency  whose  coas- 
signee  collects  in  bis  own  name  certain  of  the 
trust  funds  and  deposits  them  in  bank  to  the 
joint  account  of  both,  where  they  subsequent-' 
Jy  unite  in  drawing  the  funds  from  the  bank ' 
and  in  transferring  them  to  the  individual  ac- 
count of  the  coassignee,  who  is  an  individual 
banker,  is  responsible  for  the  proper  applica- 
tion of  the  funds  by  the  coassignee;  but  if  the 
latter  has  properly  disbursed  a  greater  amount 
than  that  transferred  to  him  from  the  joint  ac- 
count, he  is  entitled  to  show  that  the  particular 
funds  transferred  were  used  in  such  disburse- 
ments. Moore  v.  Williamson  (N.  J.  Prerog. 
Ct.)  44  N.  J.  Eq.  (17  Stew.)  496,  1:  336 

17.  An  assignee  who  united  with  a  coassignee 
in  drawing  out  funds  deposited  jointly  by  them 
in  bank,  and  in  transferring  them  to  the  indi- 
vidual control  of  the  coassignee,  who  is  a  pri- 
vate banker,  is  not  chargeable,  in  case  of  a 
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misapplication  of  the  funds  by  such  coassignee, 
with  more  than  5  per  cent  on  such  portion  of 
the  fund  as  cannot  be  properly  accounted  for, 
in  the  absence  of  any  evidence  of  affirmative 
wrongdoing  on  the  part  of  the  defendant,  or 
of  the  use  by  him  of  any  of  the  funds.  Bruen 
V.  OUlet,  115  N.  Y.  10,  4:  689 

18.  It  is  the  duty  of  an  assig.nee  to  have  a 
dividend  declared  as  soon  as  he  has  collected  a 
large  part  of  the  asset-s  and  has  ascert^iined  the 
probable  amount  of  the  claims;  but  where  he 
neglecta  so  to  do,  without  excuse,  he  is  liable 
for  interest  from  the  time  when  he  could  have 
received  an  order  declaring  a  dividend.  Man- 
hattan Cloak  <Sb8,  Co.  v.  Dodge,  120  Ind.  1, 

6:  869 

19.  An  equity  order  confirming  tl.e  report 
of  an  auditor  as  to  the  proper  distribution  of 
funds  in  the  hands  of  an  assignee  for  benefit 
of  creditors  cannot  be  attacked,  even,  upon 
ground  of  fraud,  in  a  proceeding  at  law  upon 
the  assignee's  bond  after  his  failure  to  comply 
with  the  terms  of  th^  order.  Such  attack  is 
not  permitted  by  a  statute  which  allows  equi- 
table defenses  to  be  made  in  actions  at  law. 
Taylor  v.  State,  Mallory,  73  Md.  208,  11:  868 

b.  WluU  Comttitutes  an  Assignment, 

20.  The  transaction  constitutes  an  assign- 
ment for  creditors,  where  one  or  more  msiru- 
ments  are  executed  by  a  debtor,  in  whatsoever 
form  or  by  whatsoever  name,  with  ^he  inten- 
tion of  having  them  operate  ae  an  a^'signment, 
and  with  the  intention  of  granting  tne  prop- 
erty conveyed  absolutely  to  a  trustee  to  raise  a 
fund  to  pay  debts.  lUchmond  v.  Mii^sisrlppi 
iAV^,  52  Ark.  30,  4:  418 

21.  A  voluntary  transfer  by  an  insolvent  of 
certain  specified  property  in  trust  to  sell  enough 
of  it  to  pay  certain  specified  debts  and  return 
the  remainder  is,  regardless  of  the  form  of  the 
instrument,  an  assignment  within  the  meaning 
of  111.  Act  May  22,  1877,  conferring  juris- 
diction on  county  courts  to  supervise  the  exe- 
cution of  trusts  growing  out  of  voluntary 
assignments  for  creditors.  Farwell  v.  Cohai, 
138  lU.  216,  18:  881 

22.  A  voluntary  assignment  which  on  its 
face  includes  only  part  of  the  debtor's  prop- 
erty, and  contains  no  general  terms  descriptive 
of  property,  is  not  converted  into  a  general 
assignment  of  all  the  debtor's  unexempt  prop- 
erty by  111.  Act  May  22,  1877,  which  provides 
that  an  assignment  for  creditors  shall  not  be 
void  for  want  of  any  list  or  inventory,  and 
that  a  list  or  inventory  shall  not  be  conclusive, 
but  that  the  assignee  shall  take  title  to  "any 
other  property  not  exempt  by  law  .  .  .  com- 
prehended within  the  general  terms"  of  the 
assignment.  Id, 

23.  A  mortgage  taken  by  a  surety  from  a 
debtor  in  contemplation  of  insolvency,  as  in- 
demnity not  only  for  the  debt  on  which  he  is 
liable,  but  also  for  another  debt  on  which  he 
was  not  previously  liable,  but  which  he  as- 
sumes and  actually  pays  in  consideration  of 
the  mortgage,  is  in  effect  a  trust  for  the  bene- 
fit of  all  the  insolvent's  creditors  within  the 
meaning  of  Ohio  Rev.  Stat.  §  6843;  and  the 
mortgagee  holds  it  not  for  himself  alone,  but 
is  a  trustee  for  the  creditors  in  proportion  to 
their  respective  demands.  Pendery  v.  Allen 
50  Ohio  St. — .  19:367 
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24.  A.  mortgage  by  a  debtor  of  his  entire 
stock  of  goods  and  store  furniture  to  secure 
certain  creditors,  and  an  assignment  "  in 
pledge"  of  all  notes,  accounts,  and  choeee  in 
action  to  the  same  parlies  as  security  for  the 
same  debts,  constitute  a  general  assignment 
for  the  benefit  of  creditors,  where  the  debts  are 
past  due  and  no  extension  of  time  for  payment 
is  given,  and  an  immediate  sale  of  the  property 
is  provided  for,  the  proceeds  to  be  applied  to 
pay  debts,  and  a  person  is  designated  to  take 
charge  of  the  property  and  do  all  that  is  re- 
quired of  a  trustee  in  an  assignment;  upon 
whom  orders  are  drawn  in  favor  of  non  pre- 
ferred creditors,  which  are  directed  to  be  paid 
out  of  the  surplus  proceeds  of  •  the  propwty; 
and  where  letters  written  to  the  nonpreferred 
creditors  state  that  the  transaction  "  protects 
all  from  complications."  Siehnumd  v.  Mistia- 
Hppi  MUla,  52  Ark.  80,  4:  418 

25.  The  lei^al  effect  of  two  deeds  executed  in 
duplicate,  and  in  all  essential  respects  exactly 
the  same,  assigniug  property 'for  creditors,  is 
the  same  as  wat  of  a  single  deed.  Riley  v. 
Carte7\  66  Md.  581,  1»:  489 

26.  A  petition  by  a  creditor  or  some  other 
party  in  interest  is  a  proper  way  to  call  upon 
the  court  to  declare  a  deed  of  trust  for  certain 
creditors  to  be  in  effect  an  assignment  for  all 
creditors.    FartoeU  v.  Ooh<m,  183  111,  216, 

18:  881 

0.  Taking  Effect;  Validity. 
See  also  Conflict  of  Laws,  67-74. 

27.  Failure  to  acknowledge  and  record  an 
assignment  for  creditors  as  required  by  a  stat- 
ute which  contains  no  negative  words  declar- 
ing It  void  for  such  failure  will  not  prevent  the 
assignment  from  becoming  operative.  Far- 
weU  V.  Cohan,  188  III.  216,  18:  881 

2b,  An  assignment  for  creditors  takes  effect, 
as  to  all  persons,  from  the  time  of  its  delivery 
to  the  probate  court  of  the  county  in  which  the 
assignor  resides  at  the  time  of  its  execution. 
It  is  not  necessary  that  it  be  also  filed  for  rec- 
ord with  the  recorder  of  deeds.  Betz  v. 
Snyder,  48  Ohio  St.  492,  18:  886 

29.  A  surviving  partner  may  make  an  assign- 
ment of  all  the  estate  of  the  late  firm  for  cred- 
itors, if  he  does  not  in  so  doing  violate  any 
statutory  provisions.  Biley  v.  Garter,  76  Md. 
581,  19:  489 

80.  An  assignment,  by  the  surviving  partners 
of  an  insolvent  firm  which  has  been  dissoivea 
by  the  death  of  one  of  its  members,  of  the  part- 
nership effects  for  the  benefit  of  the  social  cred- 
itors, is  valid,  in  the  absence  of  any  statutory 
provision  to  ibe  contrary,  although  it  provides 
that  some  creditors  shall  be  paid  oefore  othrrR. 
Patton  V.  Lefltoieh,  86  Va.  421,  6:  669 

81.  Provisions,  in  a  general  assignment  for 
benefit  of  creditors,  requiring  the  execution 
of  the  trust  in  a  manner  prombited  by  law, 
render  it  void  as  to  nonassenting  creditors. 
mehmond  v.  Mieaiuippi  MiUsfi2  Ark.  80, 

4:418 
Delivery  of  poesessioiu 

82.  The  delivery  by  an  assignor  for  benefit 
of  creditors  to  his  assignee  of  the  deed  of  as- 
signment and  of  the  key  to  his  storehouse,  and 
the  failure  of  the  assignor  to  go  near,  or  exer- 
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else  any  control  over«  the  oslgned  goods  there- 
after, is  a  delivery  of  the  possession  thereof, 
within  the  meamng  of  that  term  as  used  in 
Hansf.  (Ark.)  Dig.  §  805.  OUkeeon-BUm  Cm- 
miman  Co,  v.  TAmdon,  68  Ark  88,       7:  408 

88.  Delivery  of  possession  to  an  assignee  for 
creditors  before  he  has  filed  an  Inventory  and 
executed  a  bond  will  avoid  the  assignment, 
although  nuide  in  accordance  with  a  parol 
agreement  between  the  parties,  entered  into 
contemporaneously  with  the  execution  of  the 
deed  of  assii^Dment,  which  is  valid  on  its  face, 
that  it  was  for  the  purpose  of  enabling  the  as- 
signee to  prepare  an  inventory.  Id. 
Fraud. 

34.  When  the  fraudulent  intent  of  an  assign- 
or for  the  benefit  of  creditors  is  established,  the 
assignment  may  be  set  aside,  and  creditors  may 
then  pursue  their  remedies  as  if  it  had  not  been 
made.    Looe^,  Wilianaon,  HON.  Y.  19o, 

*     1:  860 

85.  Frauds  upon  the  assignment  by  the  as- 
signor or  assignee  do  not  necessarily  avoid 
the  assignment,  but  may  be  considered  in  de- 
termining whether  there  was  fraud  in  the  as- 
signment. Id, 

86.  Under  N.  Y.  Laws  1858,  chap.  814,  so 
long  as  a  voluntary  assignment  lor  creditors  la 
in  force,  the  right  to  araail  prior  transfers  of 
property  made  by  the  assignor  rests  in  the  as- 
signee. Id. 

87.  A  creditor  of  an  assignor  for  the  benefit 
ot  creditors  cannot  assail  pnor  transters  or  prop- 
erty made  by  him,  unless  he  also  effectmlly 
assails  the  assignment;  but  this  may  all  be  done 
in  the  same  action.  Id. 

d.  Properly  Induded ;  Behedulee, 

88.  A  partial  assignment  for  particular  cred- 
itors is  included  within  the  provisions  of  111. 
Act  May  22,  1877,  which  provides  that  an 
assignment  shall  include  "any  other  property 
.  .  .  comprehended  within  the  general  terms 
of  "  the  same,  and  that  all  debts  and  liabilities 
are  To  be  paid  pro  rata  *'from  the  assets  there- 
of;" and  the  trust  is  enlarged  by  the  statute, 
which  makes  it  enure  to  the  benefit  of  all  the 
creditors.    Farwell  v.  Cohen,  188  III.  216, 

18:  881 

89.  A  deed  assigning  for  creditors  all  the 

{>roperty,  estate,  and  assets  whatsoever  of  e 
ate  firm,  sufficiently  conveys  all  the  real  es- 
tate of  the  firm,  whether  standing  in  the  name 
of  the  firm  or  of  the  individual  partners  or 
either  of  them.    Biley  y.  Carter,  76  Md.  581, 

19:  48» 
40.  An  assignment  by  a  firm  of  all  partner- 
ship property  for  thb  benefit  of  creditors  is  not 
rendered  invalid  by  reason  of  the  fact  that  the 
property  of  the  individual  members  was  not 
also  assigned,  where  no  releases  are  required 
from  the  creditors.  MeFariand  y.  Bate,  45 
Kan.  1,  10:  681 

41.  Statutes  which  relate  to  voluntary  assign- 
menu  by  '*insoiyent  debtorT'  tor  the  benent  o? 
creditors;  and  require  sworn  schedules  of  as- 
sets and  creditors  to  be  prepared  and  attached 
to  the  deed  or  instrument  of  assignment  by 
"the  person,  firm,  or  corporation"  making  such 
assignment;  and  provide  that  "in  case  of  as- 
signments by  firms"  the  required  oaths  may  be 
made  by  any  member  of  the  firm,    assume  the 
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ri^ht  of  iDSolyent  Arms  to  assign  tbe  partner- 
ship property  for  tbe  benefit  of  tbdr  creditors, 
though  the  partners  themseWes,  as  individuals, 
may  be  solvent  It  follows  that  tbe  individual 
property  of  the  partners  respectively  need  not 
be  assifcned  in  order  to  render  the  assi^ment 
valid.    Drueker  y.  WeUhouse,  82  Ga.  129, 

8:  888 
42.  A  vohmtaiy  assignment,  by  a  firm  of 
partnership  property  for  the  benefit  of  credl* 
tors,  is  not  invalidated  by  a  provision  excepting 
therefrom  such  articles  as  are  exempt  by  law, 
such  provision  being  nugatory  and  to  be  treated 
as  surplusage.  MeFhrland  y.  Bate,  45  Kan. 
1,  10:  681 

Sehedoles* 

48.  An  assignment  preferring  some  creditors 
whom  it  fai£  to  specify  either  in  tbe  instru- 
ment itself  or  in  an  indexed  schedule  is  void 
upon  its  face.  Wolf  v.  (yOannor^  88  Mich. 
124,  18:  698 

44.  Whefe  the  schedules  required  by  statute 
are  in  fact  attached  to  a  deed  ot  assignment, 
and  there  is  no  reason  to  conclude  or  even  sus- 
pect that  they  were  not  attached  at  the  time 
the  assignment  was  executed,  failure  of  the 
writings  to  declare  expressly  on  their  face  that 
they  were  then  attached  is  of  no  consequence. 
Dntcker  ▼.  WeUfumse,  82  Ga.  129,       8:  888 
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See  also  ttfpra,  48. 

46.  A  bill  of  sale  which  constitutes  a  vohm- 
taiy transfer  or  assignment  of  a  stock  of  goods 
for  creditors,  securing  to  one  of  them  a  pref- 
erence over  all  others,  is  in  violation  of  Wis. 
Bev.  Stat  §  1698a.  FuU&r  dt  F.  Oo.  v.  Mc- 
Henrv,  85  Wis.  578,  18:  618 

46.  Assignments  to  a  mortgagee  of  bills,  notes, 
and  accounts,  being  the  proceeds  of  the  sales 
of  the  mortgaged  property,  cannot  be  held  to 
be  made  in  fraud  of  the  South  Carolina  Assign- 
ment Act,  although  made  within  the  prohibited 
time  before  a  general  assignment,  where  the 
mortgage  was  made  previous  to  that  time  and 
was  valid  under  such  act.  Akera  v.  Botoan, 
88  S.  O.  451,  10:  706 

47.  That  one  of  the  preferred  debts  of  a  firm 
was  a  due-note  payable  to  the  attorney  who 
drafted  the  assignment,  and  was  given  to  him 
by  the  firm  '*for  services  rendered  in  drawing 
this  deed  of  assignment,  and  for  advice  and 
counsel  in  reference  thereto,  and  services  to  be 
rendered  hereafter  for  the  purpose  of  protec^ 
ing  and  upholding  this  assignment,"  does  not 
render  the  assignment  voia  per  »e.  If  there 
was  actual  fraud,  the  fraud  is  matter  for  proof 
aliunde;  and  if  no  fraud  was  intended,  but  the 
amount  of  the  note  is  more  than  the  services 
rendered. and  to  be  rendered  are  worth,  or  if 
the  assignee  should  not  accept  the  attorney  as 
his  coumiel  in  behalf  of  the  creditors,  or  should 
not  need  his  services,  a  proper  deduction  from 
the  amount  can  be  made,  and  the  note  be  left 
to  stand  good  against  the  assets  for  the  balance 
only.    Drueker  v.  WeUhaute,  82  Ga.  129, 

8:  888 

48.  A  creditor  who  does  not  know  of  hi. 
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debtor's  intention  to  make  a  general  assign- 
ment for  creditors  at  the  time  of  taking  a  bili 
of  sale  for  an  honest  debt  is  not  aflfected  by 
such  intention,  so  as  to  make  the  transfer  a 

rrt  of  the  subsequent  assignment  and  bring 
within  the  New  York  Act  of  1887  restricting 
preferences  in  such  assignments.  Manning 
V.  Beck,  129  N.  Y.  1,  14:  108 

49.  Tbe  dissolution  of  an  attachment  made 
within  four  months  previously,  by  the  com- 
mencement of  insolvency  proceedings,  under 
Me.  Rev.  Stat.  chap.  70,  §  88.  applies  to  a  for- 
eign creditor  as  well  as  to  those  residing  in  the 
State,  if  his  debt  was  contracted  while  that 
statute  was  in  force.  Owen  v.  BciierU,  81  Me. 
489,  4:  880 

50.  A  conveyance  of  property  situate  in  Min- 
nesota by  an  insolvent  debtor  to  a  creditor,, 
which  amounts  to  a  preference  unlawful  un- 
der the  State  insolvent  laws,  may  be  avoided,, 
although  the  creditor  so  preferred  reddes  with- 
out the  State.  Maedonald  v.  (hrunna  First 
Nat,  Bank,  47  Minn.  67,  18:  468 

51.  Notice  to  an  assignee  for  creditors  be 
fore  execution  of  the  assignment  is  not  neces- 
sary to  make  a  lien  on  the  assigned  property 
vidid  as  against  him,  if  notice  is  filed  as  re- 
quired by  statute.  Loekett  v.  Robinson,  81 
Fla.  184.  80:  67 
By  eoniRBssion  of  Judnieiit. 

52.  A  confession  of  judgment,  made  in  con- 
templation of  a  general  assignment  for  credi- 
tors which  immediately  follows,  must  be 
treated  as  part  of  the  assignment  in  respect  to 
prohibited  preferences.  Berger  ▼.  Varrel- 
mann,  127  N.  Y.  281,  18:  808 

53.  The  lack  of  the  knowledge  of  a  creditor, 
on  receiving  a  confession  of  judgment,  that 
his  debtor  intends  immediately  to  make  a  gen- 
eral assignment,  does  not  exempt  the  judg- 
ment from  the  provisions  of  the  New  York 
statute  In  respect  to  preferences  in  such  as- 
signments. Id. 
By  mortfl^a^e. 

54.  A  chattel  mortgage  which  is  void  under 
the  insolvent  laws,  as  against  the  assignee  ana 
creditors  of  the  mortgagor  on  his  sub^uently 
being  declared  an  insolvent,  but  which  is  valid 
as  between  the  parties  thereto,  will  not  protect 
ihe  mortgaged  property  from  being  taken  pos- 
session of  oy  the  messenger  in  insolvency. 
MiUiken  v.  Hathaway,  148  Mass.  69,    1:  610 

55.  A  mortgage  giving  a  preference,  made 
by  an  insolvent  debtor  within  ninety  days  be- 
fore a  general  assignment,  is,  under  the  South 
Carolina  Assignment  Act,  a  nullity,  having 
no  vitality  or  lien.  Akers  v.  Bmoan,  88  S.  C. 
451,  10:  706 

56.  A  mortgage  given  in  renewal  of  a  prior 
mortgage  is  not  invalid  as  an  unlawful  prefer- 
ence, under  the  South  Carolina  assignment 
law,  if  the  prior  mortgage  was  valid  under 
sych  law;  it  is  merely  a  change  of  securities. 

Id. 

57.  A  mortgage  of  real  property,  which  has 
not  been  deposited  for  record  with  tiie  recorder 
of  the  proper  county  before  an  assignment  of 
the  property  by  the  mortgagor  for  uie  benefit 
of  his  creditors  takes  eflfect,  is  not  a  valid  lien 
upon  the  property,  as  against  the  assignee  or 
the  creditors;  nor  does  it  become  so  by  beinr 
•siibseauently  recorded.  Bets  v.  Bnyder  (Ohio) 
48  Ohio  St  492,  18:  886 
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IV.  As8BT8;  Distribution;  Discharge. 

a.   What  Passes  to  Assignee;  Trusts, 

58.  In  proceedings  in  insolvency,  debts  due 
the  insolvent,  who  has  his  domicil  in  the  state, 
will  be  deemed  to  have  a  situs  therein,  lie 
Dalpay,  41  Minn.  523,  6:  108 

59.  The  iusolvent  law  of  Vermont  may  act  up- 
on con  tracts  made  m  another  tState  by  citizens 
of  this  State,  when  all  the  parties  interested  are 
within  the  jurisdiction  of  the  court  of  this  State. 
An  assignment  vests  in  the  assignee  all  the 
property,  whether  in  this  or  another  State;  and 
he  can  recover  of  a  creditor  for  property  situ- 
ated in  another  State,  which  he  purchasea  there 
of  the  debtor,  in  fraud  of  law,  in  payment  of  his 
debt.     Cramton  v.  Valido  Marbie  Vo.  tJO  Vt. 

'^yi,  i:,iao 

CO.  A  minor's  interest  in  the  property  of  a 
firm  of  which  he  has  been  a  member  is  subject 
to  a  warrant  of  insolvency  properly  issued 
against  the  firm,  there  being  firm  debts  impaid. 
Pclletier  v.  Couture,  148  Mass.  269,       1:  863 

<)1.  An  fis.signmcnt  for  the  benefit  of  his 
"cTeditors,"by  a  person  in  his  own  right  and  as 
surviving  partner  of  all  partnership  and  indi- 
vidual property  ,18  to  be  considered  as  an  assign- 
ment of  the  partnership  property  for  the  benefit 
of  partnership  creditors,  and  of  separate  prop- 
i't'tv  for  the  benefit  of  separate  creditors. 
Riky  V.  Carter,  76  Md.  681,  19:  489 

62.  Land  which  has  been  conveyed  by  an  in- 
soivent  debtor  to  a  bonaflde  purchaser  for  value, 
by  a  deed  which  is  not  recorded  until  after  the 
vendor's  assignment  in  insolvency,  does  not 
p«ss  to  t  he  assignee,  but  the  title  thereof  is  in 
the  purchaser.  Smythe  v.  Sprague,  149  Mass. 
310,  8:  SZft 

r>8.  The  assi.crnees  of  an  insolvent  banking 
firm,  the  surviving  partner  of  which  has  made 
an  assignment,  cannot  hold  as  assets  of  the 
firm  the  proceeds  of  checks  and  drafts  which 
were  in  the  mails  at  the  time  of  the  death  of 
the  other  partner,  one  morning  before  banking 
hours,  and  were  received  by  the  survivor  the 
same  day,  and  paid  by  charging  them  against 
the  accounts  of  the  drawers,  the  proceeds 
being  placed  to  the  credit  of  the  baLk  which 
sent  Ihem.  Alexandria  First  NaU  BaiHc  v. 
Payne,  85  Va.  890,  3:  884 

64.  An  interest  in  property  heJdin  trust  for  a 
person  during  life,  under  a  will  providing  that 
no  part  of  it  shall  be  "  assignable,  ...  or  in 
any  way  liable  to  be  taken,"  for  any  of  his 
debts  or  liabilities  before  payment,  conveyance, 
or  transfer  V>  him,  does  not  pass  to  his  assignee 
in  insolvency,  under  Mass.  Pub.  Stat.  chap. 
157,  §  44,  as  limited  by  §  46,  since  such  inter- 
est is  not  proper^  which  the  debtor  "could 
have  lawfully  sold,  assigned,  or  conveyed,  or 
which  might  have  been  taken  upon  execution." 
BdUnnaw.  Marsh,  153  Muss.  311,       10:  764 

65.  Where  an  executor  and  trustee  unde»  a 
will  renders  a  final  account  and  charges  him- 
self with  a  certain  amount  as  retained  by  him 
to  pay  annuities,  and  never  sets  this  sum 
apart,  but  uses  it  in  his  business,  together  with 
his  own  money,  and  afterwards  makes  an  as- 
signment for  benefit  of  cr^itors,  the  annui- 
tants cannot  impress  the  funds  in  the  hands  of 
the  assignee  with  a  trust  for  the  payment  o^ 
their  annuities.  LitUev*  Chadtrick,  151  Mass. 
109,  7:  fiW 
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66.  The  trust  will  attach  to  money  held  by  a 
person  in  trust  to  raise  annuities  so  long  as  the 
money  can  be  identified  or  traced,  but  no 
longer;  and  in  case  the  trustee  has  so  mixed 
the  trust  funds  with  his  own  that  they  cannot 
be  traced,  and  then  becomes  bankrupt,  the  ees- 
tut  que  trust  can  only  come  in  and  share  with 
the  general  creditors.  Td. 

67.  One  who  makes  a  conditional  sale  of 
property,  with  authority  to  the  purchaser  to  sell 
It  and  hold  the  proceeds  in  trust  for  him,  has 
no  priority  over  other  creditors  of  the  purchaser, 
if  the  latter,  after  sale  of  the  goods,  has  retained 
and  used  the  proceeds.  New  Haven  Wire  Go, 
Cases,  57  Conn.  852,  6:  300 

b.  Distribution;  Dividends. 
See  also  Set-Ofp,  etc.,  14,  16-30. 

68.  A  prefen'ed  creditor,  who  has  been  de- 
fending an  assignment  successfully  attacked  as 
fraudulent  cannot  share  pro  rata  with  the  suc- 
cessful creditors  in  the  proceeds  of  the  prop- 
erty reached.  Hancock  v.  Woot&n,  107  N.  C. 
9,  11:  466 

69.  An  assignee's  attorney  has  no  right  to 
borrow  the  trust  funds,  paying  Interest,  and 
buy 'claims  against  the  debtor  below  their  face 
value,  and  then  file  them  and  have  them  al- 
lowed. ManJidttan  Cloak  dk  8.  Co,  ▼.  Dodpe 
'.20  Ind.  1,  6:  869 

70.  The  attorney  of  an  assignee,  who  buys 
claims  of  creditors  who  have  replevied  goods 
sold  to  the  debtor,  and  enters  judgments  in 
the  replevin  suits,  declaring  the  goods  to  be  of 
a  certain  value,  and  sells  them  at  private  sale 
for  a  less  sum,  is  accountable  to  the  estate  of 
the  insolvent  for  the  actual  value  of  the  goods 
only,  and  not  for  the  amount  of  the  judgment. 

Id. 

71.  A  bona  fide  purchaser  of  a  fractional 
part  of  a  pretended  mortgage  debt  evidenced 
by  a  single  promissory  note  for  a  gross  and  en- 
tire sum,  although  made  by  the  debtor  with 
intent  to  defraud  his  creditors,  will  be  pro- 
tected on  a  pro  rata  basis,  in  his  equitable  in- 
terest, against  the  claims  of  the  general  credi- 
tors of  such  mortgagor.  Holmes  y.  Gardner 
ftO  Ohio  St.  — ,  80:  889 
Dividends. 

72.  A  creditor  of  an  iusolvent  has  the  right 
to  prove  ai'd  have  dividends  upon  his  entire 
estate,  irrespective  of  collateral  securities. 
Pefyple  v.  Remington,  121  N.  Y.  328,    8:  458 

73.  A  creditor  is  entitled  to  a  dividend  on 
his  whole  claim  against  an  insolveiiit,  without 
first  deducting  therefrom  the  value  of  the  col- 
lateral securities  held  by  h'm,  under  How. 
(Mich.)  Stat.  chap.  303,  whicn  provides  that 
the  amount  of  a  claim  as  finally  adjudicated 
shall  be  the  amount  upon  which  a  dividend 
shall  be  computed,  and  which  although  refer- 
ring to  collateral  securities  nowhere  requires 
them  to  be  deducted  from  the  amount  of  the 
claim.  Detroit  TMrd  Nat,  Bank  v.  Haug 
84  Mich.  607,  11:  887 

74.  The  right  to  receive  a  dividend  from 
the  estate  of  an  insolvent  indorser  on  the  full 
amount  of  the  note  is  not  defeated  after  the 
proofs  of  claim  are  made  against  that  estate 
by  receiving  a  dividend  from  the  estate  of 
the  insolvent  maker.  Such  dividend  cannot 
be  applied  as  a  payment  to  cut  down  the  divi- 
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dend  from  the  indorser's  estate.    120  M&yer^ 
78  Wis.  615,  11:841 

75.  A  claim  is  proved  within  ttie  meaning 
of  Mass.  Pub.  Stat.  §§  80,  81,  relating  to  the 
discbarge  of  claims  proved  in  insolvency  pro- 
-ceedings,  when  the  crecHtor,  with  full  notice  of 
■all  that  hat  been  done,  has  accepted  a  dividend 
declared  thereon,  although  the  only  proof  of 
•the  claim  and  the  amount  thereof  was  the  sched- 
ule of  creditors  filed  by  the  msolvent.  Mur- 
ray v.  Moberti,  150  Mass.  853,  6:  846 

c  DUeharge  aa  to  Foreign  Cfreditors, 

:8ee  also  supra,  49;  Cokfliot  of  Laws,  67. 

76.  A  discharge  under  state  insolvency  laws 
will  not  release  a  judgment  obtained  in  an- 
•other  state  upon  a  contract  made  there,  if 
the  creditor  does  not  participate  in  the  insol- 
vency proceedings,  although  he  resides  within 
the  jurisdiction  of  the  court  granting  the  dis- 
charge, and  the  judgment  appealred  on  the  in- 
advent's  schedule.  Lowenberg  y,  LennexCsl.) 
m  Cal.  215,  18:  169 

77.  Foreign  creditors  who  acknowledge  the 
receipt  of  a  "dividend  in  matter  of  composition" 
in  case  of  a  certain  insolvent  thereby  l-ecognize, 
ratify,  and  submit  to  the  insolvency  proceed 
ings  so  as  to  become  bound  thereby  m  the  sam 
manner  as  if  they  were  residents  of  the  State. 
Mvrray  v.  HoherU,  150  Mass.  853,        6:  846 

78.  Ther*^  is  nothing  in  the  Massachusetts 
Insolvency  Law  indicaling  an  intent  to  refuse 
foreign  creditors  access  to  Uie  local  courts  to 
enforce  their  claims  after  a  discharge,  as  a 
merely  local  rule  of  procedure,  or  otherwise 
than  as  a  consequence  of  the  substantive  right 
Slaving  been  barred  by  the  discharge.  Hence, 
since  the  right  cannot  be  barred,  the  action 
«nay  be  maintained.  PAanix  iVaf.  Bank  v. 
JSa^,cheUer,  151  Mas3.  589,  8:  644 


INSPECTION. 

Tiicense  Tax  for,  see  License,  48. 
Of  Steam  Boilers,  see  Municipal  Corpora- 
tions, 79,  80. 
On  Sale  of  Property,  see  Sale,  42-45. 


INSTRUCTIONS. 


To  Jury,  see  Trial,  V. 
As  Part  of  the  Kecord,  see  Appeal  and  Er- 
ror, 37. 


INSULT. 

To  Provoke  Homicide,  see  Homicide,  9. 


INSURANCE. 


L  Companies  and  Agents. 

a.  JUght  and  Manner  of  Doing  Buei- 

ne88, 

b.  Agents, 

IL  Inburarle  Interest. 

a.  In  Property, 

b.  In  Life. 

L.  R  A.  Dig.  28 


III.  The  Policy  or  Contract. 

a.  In  General, 

b.  Reformation, 

c.  Cancellation;  Surrender, 

d.  Constrvetion. 

1.  Of  Policies  on  Property, 

2.  Of  Policies  on  Persons, 

e.  Warranties;  Bepresentations;  Con- 
ditioTis;  Description. 

1.  In  Policies  on  Propei'ty, 

a.  Generally, 

b.  Title  or  Possession, 

c.  Incumbrances. 

d.  Use  and  Care  of  Property. 

e.  OtJier  Insurance, 

f.  Severability, 

2.  In  Life  Policies. 
i,  Dtfault;  Forfeiture  for   Nonpay- 
ment, 

g.  Reinstatement, 

IV.  Transfer  of  Policy  or  of  Interest 
Therein. 

a.  Assignment  Generatly, 

b.  CJvange  of  Beneficia/ry, 

V.  Waiver;  Estoppel. 

a.  In  General;  Notice, 

b.  Acts,  Knowledge,  w  Fraud  of  Agent. 

c.  Of    Limitation,    Arbitration,  and 

Proofs  of  Loss. 

d.  As  to  Premiums. 

y I.  The  Loss  ;  Bbmbdies  of  the  Assured. 

a.  Proofs;  Arbitration. 

b.  Cause  of  Loss  or  Injury. 

c.  Extent  of  Injury  or  Loss, 

d.  Intei^est  in  Proceeds. 

1.  Of  Property  Insurance. 

2.  Of  Insurance  on  Persons, 

e.  Defenses;  Release. 

f.  Subrogation;  Righto  of  Carrier, 

g.  Apportionment  or  ContHbution, 
h.  Actions;  Enforcing  Payment, 

1.  In  Gendered. 

2.  Against  Assessment  (%mpanies, 
8.  Limitatum  of  Time, 

VII.  Reinsurance. 

Kight  to  Sue  on  Policy,  see  Action  or  Suit, 
80,81. 

Suit  by  One  of  Several  Beneficiaries,  see  Ac- 
tion OR  Suit,  88. 

On  Life,  as  an  Advancement,  see  Advanob- 
mknt. 

Forfeiture  of,  as  Defense  to  Note  for  Pre- 
mium, see  Bills  and  Notes,  118. 

As  Interstate  Commerce,  see  Commerce,  2. 

Conflict  of  Laws  as  to,  see  Conflici'  of 
Laws,  88,  89. 

Illegal  Combination  of  Companies,  see  Con- 
spiracy, 10. 

Void  Consideration  of  Permission  for,  on  Life, 
see  Contracts,  19. 

Liability  for  Failure  to  Procure,  see  Con- 
tracts, 853,  354. 

Right  of  Foreign  Insurance  Company  to  Do 
Business,  see  Corporations,  320-1*28. 

Costs  on  Suit  for  Assessment,  see  Costs  and 
Fees,  2. 

Custom  as  to,  see  Custom,  10. 

Damages  for  Converting  Policy,  see  Dam- 
ages, 141. 

Contribi*tion  between  Companies,  see 
Equity,  8. 
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Bstoppel  AS  to,  see  Estoppel,  76,  77. 
F^resumpdoQ  as  to  Voluntaiy  Exposure,  see 

Eyidbncb,  144. 
Bvidence  of  Rules,  see  Evidekge,  275. 
Parol  Evidence  as  to,  see  Evidence,  874,  876. 
Parol  Evidence  of  Fraud  in,  see  Eyidbnoe, 

426. 
For  Suicide  as  Evidence  of  Fraud,  see  Evi- 

DENOB,  687. 

Relevancy  of  Evidence  as  to  Risk,  see  Evi- 

DBNOB,  746. 

For  Evidence  in  Rebuttal,    see  Evidehoe, 

789,79a 
Evidence  of  Voluntary  Exposure,  see  Evi- 

denob,  867. 
Variance  in  Proof  of,  see  Evidbncx,  894. 
Fraud  in  Life  Insurance,  see  Fraud   and 

Fbaudulbnt  Convetancbs,  88. 
Garnisiiment  of,  see  Garnishment,  9. 
Interest  on,  see  Intbrbst,  5,  6. 
Conclusiveness  of  Decision  as  to  Benefits,  see 

Judgment,  61. 
Exemption  of,  see  Levy  and  Seizure,  20. 
License  of  Agent,  see  Liobnsx.  86. 
Pleading:  Exceptions,  see  Pleading,  101, 102. 
Ck>mplaint  for,  see  Pleading,  132,  188. 
Reference  of,  see  Rbferencx,  1. 
Title  of  Statute  as  to,  see  Statutbs,  67,  68. 
Question  of  Jury  as  to  Agency,  see  Trial, 

188. 
Question  for  Jury  as  to,  see  Trial,216-218. 
Conversion  of  Proceeds  of,  see  Tbovbr,  7. 
Gift  by  Will  of.  see  Wills,  96. 


I.  Companies  and  Agbntb. 
a.  Bight  and  Manner  qf  Doing  Bunneu, 

1.  The  character  of  a  benefit  insurance  as. 
sociation  as  an  assessment  company  is  not  de- 
stroyed, to  as  to  depriv^it  of  the  privilece  of 
doing  business  in  Wisconsin  on  compliance 
with  the  provisions  of  Wis.  Laws  1891,  chap. 
418,  by  the  facte  that  it  agrees  to  pay  the  as- 
sured a  definite  sum,  and  has  established  rates 
of  premiums  which  it  is  authorized  te  receive 
in  advance,  if  it  has  no  "legal  reserve,"  but 
merely  an  "emergency  Ifund,'*  and  its  con- 
tracts expressly  authorize  it  to  levy  assessmente 
beyond  those  designated  in  its  table.  State, 
OownamX  Mut.  Ben,  Ajuo.  v.  Boot,  88  Wis.  667, 

19:  871 

2.  An  incorporated  association  for  the  pur- 
pose of  obtaining  employment  for  its  members 
while  living,  ana  to  render  pecuniary  assist- 
ance in  a  stated  amount  to  the  families  of  de- 
ceased members  by  assessments  upon  the  sur- 
vivors, is  a  life  insurance  company  within  the 
meaning  of  Minn.  Gen.  Stat.  1878,  chap.  84, 
g  868.    Broion  v.  Balfour,  46  Minn.  68. 

18:  378 
8.  An  association  en^ging  in  the  business 
of  life  insurance  must  be  treated  to  that  ex- 
tent as  a  mulusl  benefit  association.    Braee  v. 
CJuirtrand,  16  Colo.  19,  18:  809 

4.  It  is  ultra  tiree  a  corporation  created  **to 
give  financial  aid  and  benefit  to  the  widows, 
orphans,  and  heirs  or  devisees  of  deceased  mem- 
bers," and  declared  by  statute  not  to  be  an  in- 
surance company,  to  contract  for ''endowment 
insurance"  payable  to  a  member  on  his  arriv- 

See  IndAS  to  XfotM  Proeedla^. 


ing  at  ft  certain  age.    BockhM  v.  Oanion  Ma- 
wnie  Mut.  Benev.  Aeeo,  (111.}  8:  480 

Different  Opinion,  see  129  IlL  440. 

6.  The  plea  of  ultra  vires  is  maintainable  by 
such  a  corporation  as  a  defense  to  an  action  for 
such  endowment  insurance,  by  a  member 
charged  with  knowledge  of  the  want  of  power 
to  make  such  contract,and  whose  paymente  of 
assessments  to  the  corporation  had  not  been  re- 
tained by  it  to  increase  its  property,  but  had 
been  oaid  to  those  entitled  thereto.  Id. 

6.  The  beneficiary  certificate  containing 
such  unauthonzed  apeement  for  endowment 
insurance  will  be  valid  in  so  far  as  it  is  paya> 
ble  to  the  beneficiaries  on  the  death  of  the  mem- 
ber: and  when  the  member  has  not  seasonablv 
rescinded  the  contract,  and  the  benefits  of  the 
beneficiaries  thereunder  have  intervened,  he 
cannot  recover  from  the  corporation  assess- 
ments paid  by  him,  none  of  such  assessments 
having  been  for  endowment  insurance.      Id^ 

7.  Heceiving  infants  as  members  of  a  co- 
operative or  assessment  insurance  company  or- 
ganized under  N.  Y.  Laws  1888,  chap.  175,  ia 
unlawful  and  may  be  prevented  by  injunction. 
Be  Globe  Mut.  Ben.  Aao.  185  N.  T.  280, 

17:  64r 
Foreign  eompaniefl. 
See  also  infl'a,  18,  851 ;  Cobpobations,  821- 
828. 

8.  A  corporation  of  another  state,  author- 
ized to  issue  policies  on  the  lives  of  members,, 
upon  the  assessment  plan,  for  the  benefit  of  anj 
person  who  has  an  iosufabls  interest,  is  not  en- 
titled to  carry  on  business  in  Ohio,  under  Ohio- 
Rev.  Stat.  Kg  8680, 8680  E,  which  allow  assess- 
ment compfuiies  to  insure  lives  of  member* 
only  for  the  benefit  of  their  families  and  heirs. 
State,  Atiomey-Oeneral,  v.  Weetem  U.  Mut.  L. 
d  Aed,  8oe.  47  Ohio  St.  167,  8:  189 

9.  The  insurance  of  one's  own  property  in 
an  unauthorized  foreign  company  is  not  crlmi> 
nal  under  Pa.  Act  18i§7,  prohibiting  such  com- 
panies from  doing  business  and  making  it  aa 
offense  for  ''any  person  .  .  .  paying  or  re- 
ceiving or  forwarding  anv  premiums,  appliea- 
cations  for  insurance,  or  in  any  manner  secur- 
ing, helping,  or  aiding  in  the  placing  of  any 
insurance  or  effecting  any  contracte  of  insur- 
ance "  with  such  companies.  Com.  v.  Biddi^ 
189  Pa.  605,  11:661 

10.  Foreign  assessment  insurance  com- 
'panies  have  a  rij^ht,  under  Wis.  Laws  IfWl, 
chap.  418,  to  a  hcense  to  do  bushiess  in  Wis- 
consin upon  complying  with  the  conditions- 
imposed  by  that  Act,  of  which  the  insurance 
commissioner  has  no  discretion  to  deprive- 
them.  State.  Covenant  Mut.  Ben,  Aeeo.  v. 
Boot,  88  Wis.  667,  19:  871 

11.  A  statutory  prohibition  against  Insur- 
ance by  foreign  corporations  without  compli- 
ance with  certain  requirements,  under  a  cer- 
tain penalty,  does  not  make  a  policy  issued 
without  such  compliance  void  as  to  the  in- 
sured. Pennypacker  v.  Capital  Ins.  Co.  80> 
Iowa,  56,  8:  886 ;  Phcenix  Ins.  Co.  v.  Penn- 
sylmnia  Co.  (Ind.)  80:  40» 

Wlndiiiff  up. 

12.  Jurisdiction  of  an  action  by  a  creditor 
or  stockholder  to  wind  up  the  business  of  an 
insolvent  mutual  insurance  oompany,  and,  a» 
incidental  thereto,  to  grant  an  injunction  re- 
straining the  continuance  of  the  business  and 
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tbe  diBpofllfif  of  Its  property^nd  to  appoint  a 
receiver,  is  conferred  by  Wta.  Rev.  Stat. 
S§  8218, 8219,  which  apply  to  mutual  as  well 
nn  to  other  incorporated  insurance  companies. 
Be  OMxnh  Mut.  F.  Ins.  Co.  77  Wis.  866, 

9:  864 

b.  Aren^, 
See  also  infira,  64,  196-198,  259-269. 

18.  Under  HI.  Act  1869,  §  22.  making  it  un- 
lawful  for  any  agent  or  agents,  or  any  other 
person,  in  any  manner  to  aid  any  insurance 
company  not  incorporated  in  the  State  in 
transacting  insurance  business  within  the  State, 
a  person  or  corporation  is  liable  for  aiding 
such  foreign  insurance  company  in  the  trans- 
action of  insurance  business  in  any  manner, 
although  not  the  agent  of  such  company  in 
the  oi£naiy  sense  of  the  term,  and  although 
acting  under  a  contract  with  the  insured  ex- 
pressly stating  that  such  person  or  corporation 
is  his  agent  only.  People  t.  PeopU^e  Ins.  Exefi, 
126  111.  466,  8:  840 

14.  A  general  agent  of  an  insurance  com- 
pany can  modify  the  insurance  contract  or 
waive  a  condition  of  a  writtenpolicy  by  parol, 
German  Ins,  Co.y,  6^raj/,  48  Ean.  497,   8:  70 

16.  One  who  signed  his  name  to  the  applica- 
tion and  ail  other  Insurance  papers,  with  the 
knowledge  of  the  company,  and  who  received 
all  the  assessments  and  gave  the  receipts,  which 
were  recognized  by  the  company,  is  the  agent 
of  the  latter,  notmthstanding  that  it  is  a  mu- 
tual company  and  the  policy  contains  a  clause 
that  any  broker  or  other  person  than  the  as- 
sured procuring  the  insurance  shall  be  consid- 
ered the  agent  of  the  .assured,  and  not  of  the 
company.  Kister  y.  Lebanon  Mut,  Ins,  Oo, 
128  Pa.  558,  6:646 

16.  An  agent  issuing  an  insurance  policy,  with 
full  power  to  do  so  without  even  consulting  the 
home  office,  will  be  regarded,  so  far  as  concerns 
his  knowledge  as  to  the  title  of  the  property 
insured,  as  if  he  was  in  fact  the  principal;  and 
it  is  Immaterial  that  his  knowledge  may  have 
been  acquired  in  business  transactions  entirely 
disconnected  with  the  matter  of  insurance. 
Hartford  F.  Ins.  Co,  v.  HaoM,  87  Ey.  851, 

^  8:  64 

See  also  inSra,  244-269. 

17.  An  oral  contract  for  immediate  insurance 
is  within  the  powers  of  an  insurance  agent, 
under  Wis.  Rev.  Stat.  §  1977,  which  gives  all 
insurance  agents  general  powers,  notwith- 
standing a  stipulation  in  the  application  which 
the  insured  signed  without  knowine  its  con- 
tents, that  the  insurer  should  not  be  liable  un- 
til the  application  and  premium  were  received 
by  its  secretary.  Mathers  v.  Union  Mut,  Aeei. 
>liit0.  78  Wis.  588,  11x88 
Clerks* 

18.  The  acts  of  clerks  of  insurance  agents, 
who  solicit  insurance,  make  out  applications 
and  policies,  and  generally  attend  to  tbe  busi- 
ness of  such  agents,  are  as  binding  as  though 
done  by  tbe  agents  themselves.  Steele^,  Qer- 
man  Ins.  Co.  98  Mich.  81,  18:  86 

19.  A  clerk  exclusively  employed  on  behalf 
of  insurance  agents  as  a  soUdtor,  although  his 
compensation  is  regulated  by  tbe  applications 
he  procures,  and  who  has  a  desk  in  their  office 

IndAS  to  Nates  Preeedia^. 


for  that  business,  is  a  derk  of  such  agents,  no- 
tice to  whom  of  other  insurance  on  property 
insured  through  him  operates  as  notice  to  the 
company.  Iff  t.  Star  F.  Ine.  Co,  (N.  Y.) 
125  N.  Y.  67,  10:  609 

20.  A  provision  in  an  insurance  policy,  that 
"only  such  persons  as  shall  hold  tne  commis- 
sion of  this  company"  shall  be  considered  as  its 
agents  in  any  transaction  relating  to  the  insur- 
ance, will  not  prevent  the  employment  of 
derks  by  the  auuiorized  agents  of  such  com- 
pany, who  may  act  in  behalf  of  such  agents 
and  bind  the  company  in  the  proper  scope  of 
thdr  employment.  id. 


IL  Inbttbablb  Ihtbrest. 
a.  In  Propertif, 
See  also  infi^a,  100. 

21.  A  person  has  an  insurable  interest  in 
property  if  he  will  suffer  pecuniary  loss  by  its 
destruction.  Wainer  v.  Milford  Mut,  F,  Inn. 
Oo,  168  Mass.  886,  11:  668 

22.  One  having  au  oral  contract  for  real 
property  in  his  possession  has  an  insurable  in- 
terest therein,  — especially  where  he  has  fully 
executed  the  contract  on  nis  part  and  paid  the 
entire  purchase  money.  Jd. 

23.  A  stockholder  in  a  corporation  has  an 
insurable  interest  in  specific  corporate  prop- 
erty, although  that  interest  docs  not  amount 
to  an  estate,  either  legal  or  equitable,  in  the 
property  insured.  lUggs  v.  Gommerddt  Ins. 
Co.  125  N.  Y.  7,  10:  684 

24.  A  man  has  an  insurable  interest  in  build- 
ings on  land  purchased  and  paid  for  by  him, 
though  conveyed  to  his  wife,  where  he  has  in 
fact  possession  and  the  entire  beneficial  use  of 
the  premises,  and  is  the  owner  of  all  the  per- 
sonal property  thereon,  managing  the  place  on 
his  own  account  and  using  tbe  proceeds  to 
support  the  family,  while  there  Ib  an  under- 
standing between  him  and  his  wife  that  she 
will  convey  the  land  to  him  at  his  request. 
Uorsch  V.  DweUing-House  Ins.  Co.  77  Wis.  4, 

8:  806 
26.  The  interest  of  a  widow  in  property  in- 
sured may  include  a  claim  agnin^^t  the  property 
for  payment  of  incumbrances,  although  Imrred 
by  statute.  The  insurer,  not  being  a  creditor 
of  the  estate  or  interested  in  any  manner  in  the 
property  itself,  cannot  plead  the  statutory  bar 
against  such  daim.  Harford  F.  Ins.  Co.  v.  Haas 
87  Ky.  5ai,  S:  64 

26.  A  mortgagor  against  whom  has  been  ren- 
dered a  decreee  of  strict  foreclosure  has,  before 
the  expiration  of  the  period  of  redemption,  an 
insurable  interest  in  the  land,  so  that  a  policy 
issued  to  him  will  not  be  avoided  by  his  mere 
omisdon  to  make  known  the  decree,  where 
there  Is  no  fraud;  but  the  insurable  interest 
ends  at  the  expiration  of  the  period  of  redemp- 
tion, and  his  interest  in  the  premises  is  not  kept 
alive  by  a  verbal  promise,  without  considera- 
tion, misde  after  the  expiration  of  such  period 
by  the  mortgagee,  to  sell  the  land  to  the  mort- 
gagor. Essex  Sae.  Bank  Y.Meridsn  F.  Ins. 
Co.  57  Conn.  835,  4:  760 

27.  Where  the  destruction  of  the  property 
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pledged  to  secure  the  debt  would  leave  tbe 
debt  still  unpaid,  tbe  debtor  in  poflsession  of 
tbe  property  pledged  has  an  insurable  interest 
tberein,  and  the  measure  of  bis  loss  would  be 
the  value  of  the  property  burned,  which  other- 
wise would  have  gone  to  reduce  his  indebted- 
ness. Kusabaum  v.  Northern  Ins,  Co.  (0.  C- 
8.  D.  Ga.)  37  Fed.  Rep.  624,  1:  704 

38.  One  who  has  a  barge  chartered  by  him 
in  his  custody  and  possession  lias  an  insurable 
inlerest,  and  may  insure  it  in  his  own  name, 
not  only  for  his  own  protection,  but  also  for 
the  protection  of  the  owner.  Murdoch  v. 
Franklin  Ins.  Co.  88  W.  Va.  407,        7:  678 

b.  In  Life. 

See  also  infra,  880. 

39.  The  designation  of  a  person  as  benefi- 
ciary in  a  life  insurance  policy,  who  has  no 
insurable  interest  in  the  life  of  the  person 
taking  out  the  policy,  does  not  render  it  void; 
but  such  person  may  be  treated  as  an  assignee, 
appointee,  or  trustee  to  receive  the  proceeds 
for  whoever  may  be  lawfully  entitled  to  en- 
Joy  them.  EqaitaJble  L.  Awur.  Boc,  v.  Hazle- 
wood,  75  Tex.  888,  7:  817 

^0.  There  is  no  special  reason  for  limiting  the 
amount  for  which  a  policy  mav  be  taken  out, 
when  the  insurance  b  obtained  by  a  person  on 
his  own  life  and  made  payable  originally  or  by 
■asignment  to  another  having  no,  or  only  a 
limited,  insurable  interest  in  his  life.  Id. 

31.  In  the  absence  of  any  insurable  interest 
of  tlie  beixeticiary.  the  law  will  presume  that  a 
policy  was  taken  out  for  the  purpose  of  a 
wager  or  speculation.  United  Brethren  Mut. 
Aid  8oc.  V.  McDonald,  133  Pa.  334.      1:  888 

83.  To  create  an  insurable  interest  in  the 
life  of  another,  there  must  be  a  reasonable 
ground,  founded  in  the  relations  of  the  parties, 
— either  pecuniary,  or  of  blood,  or  afiSnity,— 
to  expect  some  benefit  or  advantage  from  the 
continuance  of  his  life.  Id. 

88.  The  words  "related  tQ,"  in  a  statute  per- 
mitting persons  related  to  a  member  of  a  bene- 
fit society  to  be  named  as  beneficiaries,  include 
relatives'by  affinity  as  well  as  by  blood.  Ben- 
nett V.  Van  Riper  (N.  J.  Err.  &  App.)47  N.  J. 
Eq.  (2  Dick.)  568,  14:  848 

84.  A  stepson  has  no  insurable  interest  in 
the  life  of  his  stepfather.  United  Brethren 
Mut.  Aid  Soe.Y.MeDonaid,122  Pa.834,1:  888 
But  see  next  case. 

35.  A  "step-father"  is  a  relative  who  may 
be  made  the  beneficiary  in  a  bencficiaiy  cer- 
tificate, under  a  statute  which  limits  this  right 
to  the  "husband,  wife,  relative,  legal  represen- 
tative, heir,  or  legatee,"  of  the  member.  Sitn- 
coke  V.  Grand  Lodge  A.  0.  U.  W.  84  Iowa, 
883,  16:  114 

36.  One  has  an  insurable  interest  in  the  life 
of  his  brother.  EquitaUe  L,  Ateur.  Soc.  v. 
Hadewood,  75  Tex.  888,  7:  8 1 7 
Affianced  wife. 

37.  A  mnn's  afllanced  wife  is  not.  as  mat- 
ter of  law,  dependent  on  him  within  the  mean- 
ing of  a  charter  or  statutory  provision  as  to 
beneficiaries  of  a  mutual  benefit  society;  but 
whether  so  dependent  or  not  is  to  be  deter- 
mined from  the  facts  of  the  case.  Alexander 
V.  Parker,  144  HI.  855.  19:  187 

See  Index  to  Note*  Preoedlny • 


88.  Occasional  presents  to  an  affianced  wife, 
uonslstin^^  chiefly  of  a  doak,  dresses,  and  bon- 
net, besides  $5  in  money  at  one  time  for 
Christmas,  do  not  show  that  the  is  dependent 
on  the  giver,  within  the  meaning  of  the  char- 
ter of  a  mutual  benefit  society,  so  as  to  entitle 
her  to  benefits  in  case  of  his  death.  lu. 

89.  A  woman  engaged  to  marry  a  man  is  a 
person  '*  dependent  upon  "  him,  under  Mass. 
Acts  1883,  chap.  105,  §  3,  and  therefore  may 
be  made  the  beneficiary  in  a  benefit  certificate 
payable  on  his  death,  where  be  n^^arly  gives 
ner  moliey,  under  a  promise  to  do  so,  toward 
her  support  on  account  of  a  change  in  her  em- 
ployment at  his  request,  whereby  she  earns 
less  wages  than  before,  and  requires  the  money 
he  gives  her  to  enable  her  to  live  as  she  had 
been  accustomed  to  do.  Mc  Cartky  v.  New  Bng- 
land  Order  of  Froteotion,  158  Mass.  814, 

11:  144 
Of  creditors* 

40.  A  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor.  Bittler  ▼.  Smith,  70 
Md.  361,  8:  844 

41.  A  creditor  may  lawfully  take  out  a 
policy  on  the  life  of  his  debtor  in  an  amount 
sufllcient  to  cover  the  debt,  with  interest  there- 
on, and  the  cost  of  the  insurance,  with  interest 
thereon  during  the  period  of  the  expectancy  of 
life  of  the  insured,  according  to  the  Carlisle 
Tables,  and  may  retain  the  f  uU  proceeds  of  the 
policy,  r^ardless  of  the  time  of  the  debtor's 
death.     Ulriefi  v.  Beinoehl,  148  Pa.  388, 

«       18:  488 

43.  A  creditor  who,  in  pursuance  of  a  botia 
paeetlOTt  to  secure  payment  of  his  debt,  in- 
sures the  life  of  his  debtor  and  takes  a  policy 
in  his  own  name,  or  for  his  own  benefit,  which 
he  is  obliged  to  keep  alive  by  paying  premi- 
ums, is  entitled  to  hold  all  he  can  recover  on 
the  policy,  if  there  is  not  such  a  gross  dispro- 
portion between  the  debt  and  the  amount  of 
the  policy  as  to  make  the  transaction  a  specula- 
tion or  wager.     lUtller  v.  Smith,  70  Md.  361, 

8:  844 
But  aee  centra*  second  paragraph  below. 
48.  A  creditor  who  took  out  policies  iu  mu- 
tual aid  associations  on  the  life  of  his  debtor, 
on  which  polici^  he  became  Kable  to  be  assessed 
as  a  member,  and  on  which  he  paid,  within  the 
period  of  about  nine  months  thereafter,  the  sum 
of  $881.75,  and  the  amount  collected  on  which, 
on  the  debtor's  death,  was  $3,134.83,  being  an 
excess  of  $474.58  over  the  amount  of  the  debt, 
is  entitled  to  hold  the  whole  amount  received,  as 
there  is  no  such  disproportion  between  the  debt 
and  the  insurance  as  to  warrant  a  condemna- 
tion of  the  transaction  as  a  speculation  or  wager. 

Id. 

44.  A  creditor  who  takes  an  assignment  of  a 
life  insurance  as  security  for  a  loan  can  hold 
the  proceeds  of  the  policy  only  to  the  extent 
of  the  sums  actually  advanced  by  him.  Rol- 
ler y.  Beam,  86  Va.  513,  6:  186 


III.  The  Policy  or  Contract. 
a.  In  Oeneral, 

See  also  infra,  805,  866. 

45.  Until  delivery  of  a  policy  or  payniCLt 
of  premium  there  is  no  contract  of  icsunjice» 
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in  the  absence  of  any  oral  agreement  for  insur- 
snoe  prior  to  the  pouey,  altoougb  the  insured, 
who  bad  previously  made  an  application,  bos 
been  notified  by  the  insurance  agent  that  a 
policy  is  ready  for  him.  Wmner  ▼.  Mil  ford 
Mvt.  F,  Ins.  Co.  158  Mass.  885,         11:  698 

46.  That  the  rate  of  premium  has  not  been 
paid  or  fixed  will  not  prevent  the  commence- 
ment of  a  valid  contract  of  insurance  where 
there  is  a  generally  understood  rate  on  that 
class  of  risks  and  the  usual  course  of  business 
between  the  parties  has  been  for  the  agent  to 
collect  the  premiums  at  his  convenience  after 
the  issuance  of  the  policies.  Michigan  Pipe 
Co.  v.  Michigan  F.  dk  M,  Im.  Go.  93  Mich. 
483,  «0x  «77 

47.  A  binding  slip  containing  a  memorau- 
dum  to  identify  the  parties  to  a  contract  of  in- 
surance, the  subject  matter,  and  the  principal 
terms,  "to  be  binding  until  policy  is  deliv- 
eied,"  is  a  contract  for  temporary  insurance 
subject  to  the  conditions  contained  in  the  ordi- 
nary policy  in  use  by  the  company.  lApman 
v.  Niagara  F.  Ins.  Co.  121  N.  Y.  454, 

8:  719 

48.  Ko  present  contract  of  insurance  which 
will  support  an  action  to  recover  for  a  loss  is 
shown  by  evidence  that,  shortly  before  the  ex- 
piration of  a  former  policy,  plaintiff  instructed 
his  cashier,  who  was  also  the  insurer's  agent, 
to  renew  the  policy  when  it  expired,  which  the 
agent  promised  but  neglected  to  do.  Idaho 
Forwarding  Go,  v.  Fireman's  Fund  Ins.  Go. 
8  Utah,  41,   »  17:  686 

49.  An  application  to  an  insurance  agent 
representing  several  companies  for  a  ceitain 
amount  of  msurance  on  specified  property, 
the  agent  to  select  the  companies  and  distrib- 
ute tiie  risk,  and  his  agreement  so  to  do  and 
give  the  insurance,  constitute  a  valid  con- 
tract of  insurance  with  each  company  as  soon 
as  its  policy  is  signed,  although  the  policies 
are  not  delivered  until  after  the  property  is 
destroyed  by  fire,  since  in  distributing  the  risk 
the  agent  acts  for  the  assured.  Mictiigan 
Pipe  Go.  V.  Michigan  F.  dt  M.  Int.  Co.  92 
Mich.  482,  20:  277 

50.  The  adoption  of  a  new  article  of  iccor- 

e>ration  by  a  mutual  benefit  association,  mak- 
g  certificates  void  where  the  holders  engage 
in  extra-hazardous  occupations,  does  not  In- 
come part  of  the  contract  with  a  member  to 
whom  a  certificate  had  been  previously  issued, 
or  deslroy  a  right  which  he  previously  had  to 
change  his  occupation  without  making  his  cer- 
tificate void.  Hoblfs  V.  Iowa  Mut.  Ben.  Asso- 
82  Iowa,  107,  11:  299 

61.  Where  the  Supreme  Lodge  of  the  Knights 
of  Honor  sends  a  benefit  certificate  properly 
fligned  and  sealed  to  a  subordinate  lodse,  for  a 
person  who  has  applied  for  membership,  been 
ballotted  for,  elected,  and  had  a  degree  con- 
ferred upon  him,  and  has  paid  his  fees  and 
passed  a  medical  examination  which  has  been 
approved,  the  contract  relations  between  him 
and  the  supreme  lodge  are  complete,  although 
Uie  subordinate  lodge  has  not  delivered  to  hun 
the  certificate.  Lorseher  v.  ^Supreme  Lodge 
K.  ofU.  72  Mich.  816,  2:  206 

Acceptance  of  policy* 

52.  The  acceptance,  by  a  member  of  a  mu- 
tual benefit  association,  of  a  certificate  issued 
for  him  and  in  accordance  with  his  directions. 
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will  be  presumed,  although  he  never  signed 
the  blank  form  of  acceptance  printed  upon 
its  face,  where  it  does  not  appear  that  such 
signature  was  made  in  the  slightest  degree  a 
requisite  for  sliowing  acceptance.  Luhrs  v. 
Ltthrs,  128  N.  T.  867,  9:  684 

58.  The  receipt  of  insurance  policies  under  a 
written  agreement  that  tiiey  shall  be  retunieu 
if  policies  held  by  the  insured  in  other  compa- 
nies should  not  he  surrendered  on  terms  satis- 
factory to  him,  is  an  acceptance  of  the  policies 
only  upon  a  condition  precedent,  and  no  valid 
contract  is  thereby  created  until  the  condition 
is  complied  with.  Whether  the  agent  of  the 
company  had  power  to  make  such  conditional 
delivery  or  not  is  immaterial,  as,  if  he  had  not, 
the  result  would  still  be  that  no  contract  was 
made.  Hamickell  ▼.  Jfew  York  L,  Ins.  Go. 
Ill  N.  Y.  890,  2:  160 

54.  A  false  statement  by  an  insurance  ai^ent. 
that  the  policies  of  a  rival  company  did  not 
contain  a  certain  clause,  will  not  justify  the 
insured  in  refusing  to  receive  his  policy,  where 
he  has  subsequently  made  an  applicatfon  there- 
for, after  having  been  furnished  with  a  blank 
policy  which  he  retained  about  ten  days,  and 
having  been  requested  by  the  agent  to  compare 
it  with  that  used  by  the  other  company.  Amer- 
ican titeam  Boiler  Ins.  Co.  v.  Wilder,  89  Minn. 
850,  1:  671 

b.  Beformation. 

55.  A  mutual  benefit  certificate  may  be  re 
formed,  after  the  death  of  the  member,  to  make 
the  benefit  pavable  to  his  administrator,  where, 
by  the  mutual  misapprehension  of  the  legal  ef 
feet  of  the  languaee  used,  it  failed  to  make  the 
benefit  so  payable,  as  the  parties  intended. 
Bkutman  v.  Provident  Mut.  JR.  Asso.  65  N.  H. 
176,  6:  712 

56.  A  policy  of  insurance  cannot  be  re- 
formed to  cover  the  interests  of  children  of 
tlie  insured,  merel^r  because  she  supposed  she 
was  insuring  their  interests  as  well  as  her 
own,  when  nothing  was  said  at  the  time  of 
the  insurance  as  to  the  nature  and  extent  of 
the  interest  insured.  Harfford  F.  Ins.  Co.  v. 
£/aa«,87Ky.  581.  2:  64 

57.  A  x>olicy  issued  by  mistake  to  a  man 
who  had  no  title  to  the  premises  insured,  which 
were  owned  by  his  wife,  will  be  reformed  and 
enforced  in  her  favor,  where  the  agent  who  is- 
sued it.  and  who  was  wholly  relied  upon  by 
the  insured  to  have  the  papers  in  proper  f orm» 
knew  the  facts  as  to  the  title.  Utrman  t. 
Ins.  Co.  Y.  Gueck,  180  111.  845,  6:  636 

58.  An  insurance  policy  may  be  reformed 
by  correcting  a  mutual  mistake  in  the  de- 
scription of  the  premises.  Id. 

69.  Testimony  of  mortgagees  who  had  tiiken 
the  morteage  for  purchase  money  on  a  sale  of 
insured  property,  that  on  making  an  indorse- 
ment assigmng  the  policy  making  the  loss  pay- 
able to  them,  they  requested  the  agent  to  put 
the  policy  in  a  shape  that  would  fully  protect 
them,  and  he  agreed  to  do  so,  and  said,  after 
making  the  indorsement,  that  he  had  insured 
them,  and  not  the  mortgagor, — is  insufilcient, 
especially  when  disputed  by  the  agent,  to  war^ 
rant  a  reformation  of  the  contract  of  indorse- 
ment so  as  to  make  a  separate  independent  con- 
tract  of  insurance  with  them,  which  would  not 
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be  affected  by  the  mortgagor's  breach  of  the 
conditions  contained  in  the  policy,  MeiswinM 
V.  St.  Paul,  F.  db  M.  Im.  Oo.  76  Wis.  147, 

6:  800 

60.  An  accident  insurance  domnany  has 
power,  after  the  occurrence  of  an  accident  un- 
der a  policy  in  which  the  occapation  of  the  in- 
sared  was  incorrectly  described,  to  substitute 
a  corrected  policy  tnerefor,  and  render  itself 
liable  thereunder  for  such  previous  accident. 
F»rd  ▼.  United  Statu  Mut.  Aeoidmt  Bdirf  Go, 
148  Mass.  198,  1:  700 

0.  CanedUUwn;  Surrender. 

61.  The  cancellation  of  an  insurance  policy 
which  proTides  that  it  mxj  be  terminated  on 
notice  is  effected  eo  instanti  on  notice  given  in 
good  faith  by  the  insurer,  if  no  premium  has 
been  paid.  Lipman  ▼.  Niagara  F,  ln$.  Co. 
121N.Y.464,  8:719 

62.  The  surrender  of  a  policy,  with  a  re- 
quest that  it  be  terminated,  operates  ipeo  facto 
as  a  cancellation,  where  the  policy  provides 
that  the  "insurance  may  be  terminatMl  at  any 
time  at  the  request  of  the  assured."  Civwn 
Brint  Iron  Oo,  v.  .^na  Ine.  Co,  127  N.  Y. 
608,  14:  147 

68.  A  notice  to  brokers  is  a  ^ood  notice  of 
a  cancellation  of  insurance  obtained  by  them, 
where  it  is  subject  to  a  condition  that  it  may 
be  terminated  by  notice  to  the  "person  who 
procured  the  insurance."  Lipman  t.  Niagara 
F,  In$.  Co,  121  N.  Y.  464,  8:  719 

64.  An  ai^ent  to  procure  insurance  is  not, 
by  virtue  of  such  agency,  made  agent  of  the 
insured  for  the  purpose  of  canceling  the  policy. 
Q^ong  Tue  Sing  v.  Anglo-Nevada  Aseur,  Corp. 
bt>  Cai.  566,  10:  144 

65.  A  policy  is  not  canceled  by  returning 
to  a  broker  who  was  not  authorized  to  act  for 
the  insured  part  of  the  unearned  premium  in 
cash,  and  also  giving  him  a  new  policy  in 
another  company,  the  premium  of  which  is 
equal  to  the  remainder  of  such  premium,  where 
the  insured  refuses  to  accept  such  money  from 
the  broker,  and  takes  the  poJicy  only  on  tlie 
erroneous  statement  of  the  broker  that  the 
ori^nal  policy  was  of  mo  effect,  but  with 
orders  to  the  broker  to  cancel  such  new  policy 
as  soon  as  he  could  procure  another  for  the 
whole  amount  of  the  original.  The  action  of 
the  insured  did  not  ratify  the  act  of  the  broker 
in  accepting  the  new  poucy  hi  part  payment  of 
the  uuearned  premium.  Id. 

66.  A  guardian  in  socaee  has  no  control 
of  the  personal  property  of  his  wards,  and  has 
no  power  or  riffht  to  surrender  a  policy  of  life 
insurance  payable  to  them,  although  it  is  upon 
his  own  life.  Foley  v.  liutuat  L,  Ine,  Oo, 
im  N.  Y.  838.  80:  680 

67.  A  policy  of  insurance  may  be  rescinded 
by  the  insured  on  discovery  of  misrepresenta- 
tions in  the  application,  made  wttnout  his 
knowledge  by  the  asrent  of  the  insurer,  al- 
though the  latter  would  be  bound  by  the  policy 
if  it  were  not  rescinded.  Michigan  Mut,  L, 
In$,  Co.  v,Iteed,  84  Mich.  624,  18:  849 

68.  Mailing  a  letter  enclosing  policies  for 
cancellation  will  effect  such  canceuation  only 
when  it  is  actually  received  by  the  insurer  or 
his  representative ;  and  the  policies  will  be 
binding  in  case  of  loss  while  the  letter  is  in  the 
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mails.     Grown  Point  Iron  Oo.  ▼.  JBUna  Ins. 
Co.  127  N.  Y.  608,  14:  147 

60.  A  mutual  mistake  in  supposing  a  person 
whose  life  was  insured  to  be  still  alive  is  ground 
for  setting  aside  a  oontnct  by  which  the  insur- 
ance policy  was  surrendered  for  a  paid-up 
policy  in  order  to  avoid  further  payment  of 
buidensome  premiums.  Biegd  v.  Americam 
L.  In$.  Go,  14Q  Pa.  103,  11:  867|  Same  v. 
Same,  158  Fa.  184,  19:  166 

70.  The  right  to  a  paid-up  policy  after  a 
default  causing  a  forfeiture  of  insurance  accord- 
ing to  the  terms  of  the  contract,  which  also 
provides  that  a  paid-up  policy  may  be  had  on 
surrendering  the  original  policy  within  six 
months  after  default  and  satisfying  all  indebt- 
edness, is  lost  by  failure  to  make  such  surren- 
der and  satfafaction  within  the  time  limited. 
Northv>eetem  Mut.  L.  Ine.  Oo.  v.  Barbour 
02  Ey.  427,  16:  449 

71.  Cancellation  of  a  policy  of  marine  in- 
surance by  agreement  of  the  parties,  and  the 
return  of  the  pro  rata  unearned  premium,  will 
not  exempt  the  insurer  from  liability  for  loss 
which  has  previously  occurred  while  the  policy 
was  in  force.  Duncan  v.  New  York  Mut.  Ine. 
Co.  188  N.  Y.  88,  80:  886 
See  also  infra,  848. 

d.  Conetruetion, 

»  9 

% 

1.  Of  Pt}lieiee  on  Property , 

72.  Statements  in  a  pamphlet^  issued  by  an 
insurance  company  cannot  affect  or  modify 
the  strict  terms  of  a  policy  thereafter  issued. 
Fowler  v.  Metropolitan  L.  Ine.  Co,  116  N.  Y. 
880,  6:  805 

78.  A  contract  of  insurance  will  be  strictly 
construed  as  against  the  insurer,  for  the  pur- 
pose of  upholding  it.  Darrow  v.  Family  Fund 
Soe,  116  N.  Y.  5^,  6:  495 

74.  Where  an  insurance  contract  is  so  drawn 
as  to  be  manifestly  ambiguous,  so  that  reason- 
able and  intelligent  men  on  reading  it  would 
honestly  differ  as  to  its  meaning,  the  doubt 
should  be  resolved  against  the  company. 
Krataenetein  v.  Weetern  Aeeur.  Co.  116  N.  Y. 
64,  5:  799 

75.  A  carriage-house  and  stable  is  covered  by 
insurance  on  "one  two-story  frame  dwelling 
and  additions  thereto,  with  shingle  roof  .  .  . 
used  as  a  dwelling  .  .  .  including  the  foun- 
dation, gas  and  water  pipes, »'  etc. — where 
they  are  under  the  same  shmgle  roof  that  cov- 
era  the  dwelling,  and  are  partitioned  off  only 
by  a  sinirle  row  of  studding,  while  the  second 
story  Is  divided  by  a  different  arrangement  of 
partitions,  and  over  the  carriage-house  is  a 
bedroom  occupied  by  a  hired  man,  which  is 
supplied  with  gas  and  other  conveniences, 
and  furnished  Hkc  other  parts  of  the  house. 
Hannan  v.  Wittiamelmrgh  City  F.  Ine.  Co.  81 
Mich.  556,  9:  187 

76.  Lumber  sold  piled  on  docks,  and  marked 
with  the  purchaser's  name,  in  contemplation 
of  speedy  removal  by  vessel,  is  within  a  pol- 
icy of  lire  insurance  covering  property  sold 
"but  not  delivered."  Michigan  Pipe  Go.  v. 
Mu^gan  F.  d  M.  Ine.  Co.  02  Mich.  482, 

80:  877 
Where  insured* 

77.  A  colt  killed  by  lightning  while  in  a  field 
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4X  pastare  is  not  oorered  by  a  policy  by  which 
the  colt,  with  other  property,  u  insured  as  "all 
contained  in  above  described  barn,"  and  in 
which  there  is  a  general  printed  claose  pro- 
Tiding  that  the  policy  does  not  cover  or  insure 
personal  property  of  any  kind  while  removed 
from  the  paraoular  building  therein  described. 
Haws  V.  Si.  Baul  F.  d  M.Im.  Co,  180  Pa.  118, 

8:  68 

78.  Insurance  on  a  harvester  *'  operating  in 
the  grain  fields  and  in  transit  from  place  to 
place  in  connection  with  harvesting"  does 
not  cover  a  loss  of  the  machine  by  fire  while 
standing  near  a  blacksmith  shop  to  which  it 
had  been  taken  for  repairs  from  the  place 
where  it  was  stored,  with  intent  to  take  it 
from  the  shop  directly  to  the  grain  fields  as 
•soon  as  it  was  repaired.  Maiohinney  v.  Bovih- 
^rn,  IM,  Co,  98  Cal.  184,  80:  87 

79.  In  an  insurance  policy  stating  that  the 
•company  ca^uses  "  the  several  persons  indorsed 
thereon  to  be  insured  upon  all  kinds  of  law- 
ful goods  •  •  •  laden  on  board  the  good  vessel, 
.  .  .  boat,  .  .  .  railroad,  or  carriage,  ...  for 
the  several  amounts  and  at  the  rates  as  herein 
indorsed,"  the  words  "  as  herein  indorsed"  re- 
fer to  the  amount  and  rate  charged,  the  goods 
shipped,  the  port  or  place  of  loading  or  depart- 
ure, and  the  names  of  the  insured,  and  not  to 
the  means  of  transportation.    KraUenstein  v. 

Western  Amut.  Go.  116  N.  T.  64,         6:  799 

Title  insiirajiee. 

80.  In  an  application  for  insurance  of  title  to 
teal  estate,  a  question.  What  was  the  *Mast 

J>rice  paid  f— calls  for  the  actual,  and  not  mere- 
y  a  nominal  price,  —  the  price  in  monev  or 
money's  worth.  Stemgaard  v.  St,  Paul  BetU 
EitaU  Title  Im,  Co.  60  Minn.  429,    1 7:  B75 

Varine  policy* 

^ee  also  wupra^  71. 

81.  A  constructive  total  loss  and  abandon- 
ment of  a  ship's  cargo  will  render  the  insurer 
liable  on  a  p<Hicy  insuring  the  same,  although 
it  provides  that  the  insurance  shall  be  "free 
from  partial  loss,"  at  least  if  the  cargo  does  not 
•consist  of  articles  of  a  perishable  nature  which 
are  included,  in  the  common  memorandum 
•clause  of  the  policy.  Mayo  v.  India  Mut, 
Ine.  Go.  162  Mass.  172,  9;  881 

82.  Fertilizer  when  constituting  a  ship's  cargo 
will  not  be  treated  as  if  included  in  the  common 
memorandum  clause  of  a  policy  insuring  it, 
which  exempts  the  insurer  from  liability  for 
partial  loss  in  certain  enumerated  articles  of  a 
perishable  nature,  among  which  fertilizers  are 
not  included,  so  as  to  defeat  a  claim  for  con- 
-structive  total  loss  and  abandonment.  Mayo 
T.  India  Mut.  In$.  Co.  125  Mass.  172. 


2.  Of  Policiea  on  Perwm. 

88.  A  policy  of  life  insurance  will  be  con- 
virued,  so  far  as  possible,  as  a  wUl.  Bra/x  v. 
Chartrand,  16  Colo.  19,  18:  809 

84.  An  employe  of  a  railroad  company 
while  going  home  a  few  minutes  after  quitting 
work  £  in  the  discharge  of  his  duty  and  in  the 
(Service  of  the  company,  within  the  meaning  of 
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the  constitution  of  a  relief  association  insurinr 
him  while  in  the  discharge  of  duty  in  sucS 
service,  so  as  to  authorize  a  recovery  where  he 
is  killed  in  crossing  the  railroad  tracks  on  his 
way  home.  Kinney  v.  BaUitnors  dt  0.  Em- 
ployi^e  Asm.  85  W.  Ya.  885,  16:  148 

85.  The  insanity  of  a  member  of  a  benefit 
socie^  brings  him  within  the  provisions  of  its 
rule  that  every  member  who,  through  sickness 
or  other  disability,  is  unable  to  follow  his  usual 
business  or  some  other  occupation  whereby  he 
mav  earn  a  livelihood  for  himself  and  family, 
shall  be  entitled  to  certain  benefits.  Me  CuUauph 
V.  Mopreumen'i  Mut.  Ben.  Asio.  188  Pa.  142, 

7:  810 
Eztemalt     ▼iolenty     and     accidental 


86.  "External, violent.and  accidental  means,'* 
within  the  meaning  of  an  accident  insurance 
policy,  includes  gas  in  the  atmosphere,  which 
causes  the  death  of  a  person  who  breathes  it 
while  asleep.  Pimi  v.  iravelere  Iwt.  (Jo,  112 
N.  Y.  472,  8:  448 

87.  Death  from  asphyxia  occasioned  by  dead- 
ly gas  in  a  shallow  well  into  which  one  de- 
scends to  fix  a  pump  is  caused  by  external, 
violent,  and  accidental  means.  Pickett  ¥.  Par 
dfic  Mut.  L.  Ins.  Go.  144  Pa.  79,       18:  661 

88.  Sunstroke  or  heat  prostration  is  not  a 
bodily  injury  "sustained  through  external, 
violent,  and  accidental  means,'  within  the 
meaning  of  an  insurance  policv  covering  such 
injuries,  but  expresslv  excluding  liability  for 
"any  disease  or  bodily  infirmity."  Boner  v. 
Fideliti/  dt  C.  Go.  (C.  C.  W.  D.  Mo.)  46  Fed. 
Rep.  446,  18:  114 

89.  Death  caused  by  the  cutting  of  his  own 
throat  by  an  assured  person  while  insane,  with- 
out knowing  the  result  of  his  act  and  without 
intending  thereby  to  kill  himself,  will  consti- 
tute "death  bv  external,  violent,  and  accidental 
means,"  within  the  terms  of  a  policy  providing 
that  death  must  be  occasioned  by  such  means 
to  justify  a  recovery  under  tne  policy. 
Blackitone  v.  Standard  L.  d  A.  Ins.  Co.  74 
Mich.  592,  8:  486 

90.  Death  resulting  from  malignant  pus- 
tule caused  b^  contact  with  pumd  anmial 
matter  containing  bactaria  of  the  kind  known 
as  "bacilli  anthrax"  is  death  from  disease, 
and  not  from  accidental  means,  within  the 
meainng  of  a  policy  insuring  against  death 
from  external,  violent,  and  accidental  means, 
and  which  is  not  to  cover  death  caused  by 
disease.  Stedmanr.  United  States  Mut,  Acet. 
Asso.  128  N.  T.  804,  9:  617 

91.  Death  produced  by  accidentally  drink- 
ing poison  is  within  the  terms  of  a  policy 
against  death  occasioned  by  violent  and  acci- 
dental means.  Bealey  v.  MutuiU  Acei.  Asso. 
183  lU.  556,  9:  871 

92.  The  provision  in  an  accident  insurance 
policy  which  covers  a  weekly  indemnity  for 
injuries  not  resulting  in  death,  as  well  as  a 
pavment  in  case  of  death, — ^that  the  insurance 
"shall  not  extend  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  sign  up- 
on the  body," — ^has  reference  to  a  claim  maoe 
for  weekly  indemnity,  and  not  an  injury  result- 
ing in  death.  Paul  v.  Traveler's  Ins,  Go.  118 
N.  T.  472,  8:  443 
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e.  Wofranties;  Representations;  Condition*; 

Description, 

1,  In  Policies  on  Property » 


a.  QoTieraUy, 


See  also  infra,  845. 


98.  Where  a  policy  of  insurance  provides  that 
any  untrue  answer  to  questions  contained  in 
the  application  shall  avoid  the  policy,  the  an- 
swers amount,  in  effect,  to  a  warranty,  and  the 
matter  of  their  materiality  is  not  open.  Stens- 
gaardY.  St,  Paul  Beat-Estate  Title  Ins,  Co. 
60  Minn.  429,  7:  676 

94.  The  intention  of  the  parties  must  con- 
trol in  the  construction  of  the  warranties  con- 
tained in  a  policy  of  insurance,  as  the  same  is 
shown  ^  the  situation  of  the  parties,  the  con- 
dition of  the  thing  insured,  and  what  was  said 
or  done  at  the  time  the  insurance  was  effected. 
Mfose  y.  Prescou  Ins,  Co,  84  Mich.  809, 

11:  840 

95.  A  clause  in  an  insurance  policy  issued 
upon  a  verbal  application,  providing  that  the 
company  shall  not  be  bound  by  any  act  or 
statement  made  to  or  by  any  agent,  not  con- 
tained m  the  policy  or  in  any  written  paper 
therein  mentioned,  does  not  bind  the  assured 
except  as  to  statements  and  acts  after  the  de- 
livery and  acceptance  of  the  policy,  and  does 
not  cover  any  statements  made  in  the  parol  ap- 
plication upon  which  the  policy  was  issued. 

Id. 
96. Statements  in  an  application  for  insurance 
concerning  tbe  condition  or  value  of  the  prop- 
erty, are  immaterial  and  cannot  be  fraudulent 
where  the  policy  is  subject  to  the  statute  re- 
quiring the  insurer  to  cause  a  personal  exami- 
nation to  be  made,  and  a  full  description  of  the 
property  given,and  its  insurable  value  fixed  in 
the  policy.  Queen  Ins.  Oo^  v.  Ledie,  47  Ohio 
St.  409,  9:  46 

97.  Where  the  assured  warranted  that  they 
bad  not  omitted  to  state  to  the  company  anj 
information  material  to  the  risk,  and  at  the 
time  the  insurance  was  taken  there  was  an  un- 
discharged mortgage  on  the  property,  but  the 
mortgagee  had  voluntarily  destroyed  the  note 
secured  by  it,  which  was  not  known  by  the 
assured,  the  failure  of  assured  to  state  that 
they  believed  that  the  property  was  mortgaged 
was  an  omission  of  a  statement  material  to  the 
risk,  or,  at  least,  it  was  evidence  from  which 
that  miirht  have  been  found.  Smith  v.  Niagara 
F.  Ins,  Co.  60  Vt.  682.  1:  216 

98.  The  mere  expression  of  his  opinion  as 
to  value  of  property  insured,  in  the  absence 
of  bad  faith,  cannot  defeat  the  right  of  a  per- 
son insured  to  recover  on  his  policy.  Kenton 
Ins.  Co,  y.  Wigginion,  89  Ky.  330,  7:  81 

99.  It  is  not  necessary  that  a  policy  misde- 
scribing  thephice  where  the  property  insured  is 
situated  shall  be  reformed  before  bringing  an 
action  upon  it,  where  the  mistake  was  that  of  the 
apnt  who  examined  the  property  and  knew  its 
situation,  and  where  the  assured  continually 
resided  on  the  premises  during  the  entire  time 
covered  by  the  policy.  StaU  Ins.  Co.  v. 
Sehreck,  27  Neb.  527,  6:  684 

100.  A  fire  insurance  policy  conditioned  to  be 
See  Index  to  Notes  Preoedlii^. 


void  if  assigned  without  the  assent  ot  tne  in- 
surer is  avoided  by  an  assiimment  for  the  bene- 
fit of  creditors.  JMibi  v.  ^ascoma  M,  F,  Intk 
Ci?.«4N.H.  527,  1:  6r 

h.  Title  or  Possession, 


101 .  Under  a  provision  in  a  fire  insurance  pol- 
icy on  a  barn  and  its  contents,  that  it  shall  be 
void  if  the  risk  is  increased  in  any  manner,  or 
the  property  sold,  or  any  change  made  in  the 
title,  or  if  the  property  be  incumbered  or  used 
for  other  purposes  without  consent,  a  change  of 
title  or  incumbrance  will  not  void  the  policj 
unless  it  increases  the  risk  or  decrease  tue  se- 
curity. Husseli  V.  Cedar  Bapids  Ins.  Co.  78. 
Iowa,  216,  4:  688 

102.  The  provision  of  an  insurance  policy^ 
that  it  shall  become  void,  unless  consent  is  in- 
dorsed thereon,  if  the  insured  is  not  the  sole 
and  unconditional  owner  of  the  property,  re- 

^  lates  only  to  subsequent  changes,  ana  does  not 
apply  to  the  state  or  condition  of  the  property 
,  when  the  policy  was  issued.    Ball  t.  Niagara 
(  F,  Ins.  Co.  98  Mich.  184,  18:  18& 

I  108.  A  provision  in  a  policy  of  insurance^ 
that  the  policy  shall  be  void  if  the  assured  i& 
not  the  sole  and  unconditional  owner  of  the 
property  insured,  or  if  the  interest  of  the 
owner  is  not  truly  stated  in  the  policy,  or  if 
nny  change  take  place  in  the  title,  interest, 
location,  or  possession  of  the  property,  with- 
out consent  of  the  company  indorsed  on  the 
policy, — applies  only  to  such  changes  as  arise 
after  the  delivery  of  the  policy  in  the  owner- 
ship of  the  property,  and  not  to  an  existing 
state  or  condition  of  the  property  at  the  time 
the  policy  was  issued,  except  so  far  as  ma- 
terial facts  were  mis-stated  or  concealed. 
Hoose  V.  Prescott  Ins.  Co,  84  Mich.  809. 

11:  84a 

104.  Where  a  policy  declares  that  it  shall  be 
void  if  the  assured  is  not  the  unconditional 
owner,  or  if  his  interest  Is  not  trulr  stated  it^ 
the  policy,  and  he  warrants  that  he  has  not 
omitted  to  state  any  information  material  to 
*he  risk,  his  failure  to  disclose  a  mortgage  o& 
the  property  will  avoid  the  policy.  \Vest- 
chester  F.  Jns,  Co,  v.  Weaver^  Insley,  70  Md. 
536.  6:  47a 
Ownership. 

105.  A  polidy  insuring  a  building  to  an 
amount  not  exceeding  the  applicant's  interest 
thereon,  which  is  truly  described  in  a  verbal 
application,  is  not  avoided  by  the  fact  that  be 
is  not  the  sole  and  unconditional  owner,  by 
reason  of  a  clause  declaring  it  void  in  sucb 
case.    Hoose  v.  Prescott  Ins.  Co.  84  Mich.  309, 

11:  840 

106.  A  representation  that  an  applicant  for 
insurance  is  the  "owner"  of  premises  to  be  in- 
sured is  not  false  if  he  is  the  equitable  owner, 
although  he  has  no  legal  title.     WainerT^ 
Milford  Mut.  F,  Ins,  Co,  153  Mass.  836, 

11:  69S 

107.  The  interest  of  the  insured  is  *'uncon- 
ditional  and  sole  ownership,"  within  the  mean- 
ing of  a  policy  providing  that  it  shall  be  void 
unless  such  ownership  exists,  where  he  is  ia 
actual  possession  under  a  contract  of  purchase,, 
and  has  paid  quite  a  sum  of  money  on  the  pur- 
chase price,  agreeing  to  pay  the  bi^ance  and 
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keep  the  buildings  insured.    Dupreau  v.  Hi- 
hemia  In$.  Co.  76  Mich.  615,  6:  671 

108.  A  purchaser  of  personal  property  uuder 
an  agreement  that  Vhe  title  shall  not  vest  in 
him  until  the  terms  of  sale  are  complied 
with, — is  not,  until  sach  compliance,  the  un- 
conditional owner,  within  the  meaning  of  a 
policy  of  fire  insurance,  although  the  agree- 
ment binds  him  to  pay  full  value  for  the  prop- 
erty in  case  of  Iors  by  flre.  WesteheHe^  F.  Inp- 
Co,  ▼.  Weawr,  Indey,  70  Md.  586,       6:  478 

109.  The  owner  of  an  undivided  fourth  of 
land,  Vho  Is  merely  a  life  tenant  of  the  rest,  to 
which  his  claim  of  ownership  in  fee  is  then  in 
litigation,  does  not,  by  stating  that  he  is  the 
unconditional  owner  of  the  land,  make  a  ma- 
terial misrepresentation  which  will  avoid  a 
policy  providing  that  the  application  must  dis- 
close the  true  character  of  the  title  and  the 
fact  of  any  litigation  concemiug  it,  where  the 
building  insured  was  remodeled  from  a  worth- 
less one  at  his  own  expense,  and  he  would 
therefore,  in  partition,  be  entitled  to  it  without 
estimating  its  value,  and  to  the  ground  on  which 
it  stood;  and  where  it  is  pronded  by  statute 
that  neither  misrepreaeDtations  nor  warranties 
shall  affect  the  right  to  recover  unless  material 
to  the  risk,  or  fraudulent.  Kenton  Ins,  Co,  v. 
Wigginton,  89  Ky.  880,  7:  81 

110.  Each  of  two  persons  owning  in  severalty 
respective  shares  of  personal  property  insured 
is  the  "absolute  owner"  of  the  property,  with- 
in the  meaning  of  a  question  and  answer  in  an 
application  for  insurance  thereon.  Beebe  v. 
Ohio  Farmers  Ins.  Go.  98  Mich.  514,  18:  481 

CluknM  of  title  or  interest. 

111.  The  death  of  the  Insured  does  not  make 
a  change  in  the  title  such  as  will  void  a  policy 
insurinjB^  him,  "his  executors,  administrators, 
and  assigns,"  which  provides  that  it  shall  be 
void  in  case  "any  change  takes  place  in  the 
title,  use,  occupation,  or  possession  thereof 
whatsoever."  BUhardaon  v.  Qerm&,n  Ins.  Co. 
89  Ky.  571,  8:  800 

112.  A  transfer  of  the  equitable  title  to  prop- 
erty will  avoid  a  i>olicy  of  insurance  thereon 
which  provides  that  it  shall  become  void  if  any 
change  takes  place  in  the  title  or  possession  of 
the  property,  in  a  State  where  the  beneficial  in- 
terest passes  with  the  equitable  title.  Cotting- 
ham  V.  Firemans  Fund  Ins.  Co.  90  Ky.  439,' 

9:  627 

113.  Where  the  policy  stipulates:  *'  If  the 
property  be  sold  or  transfeiTed  or  any  change 
takes  place  in  titlo  or  possession,  the  policy 
shall  be  void." — Wdd,  that,  in  the  absence  (A 
precise  stipulations  identifying  and  forbidding 
the  transaction,  a  deed  pledging  the  property 
to  secure  a  debt,  coupled  with  retention  of  pos- 
session by  the  maker  and  the  right  to  sell  in 
usual  course  of  his  business,  and  to  redeem  en- 
tirely by  payment,  is  not  such  change  of  title 
as  will  avoid  the  insurance.  Nussbaum  v. 
Northern  Ins,  Co,  (C.  C.  8.  D.  Ga.)  87  Fed. 
Bep.  524,  1:  704 

114.  Where  the  state  statute  provides  that  an 
alienation  of  property  insured  and  a  transfer  of 
the  policy,  without  the  consent  of  the  insurer, 
voicfs  the  insurance,  but  the  hypothecation  or 
creation  of  a  lien  thereon  does  not  void, — 
Beld^  that  a  deed  to  a  creditor  to  secure  a  debt, 
with  reservation  of  balance,  and  the  right  to 

See  Index  to  Notes  Preoediii|f« 


redeem  the  pledge  by  payment,  is  not  such 
alienation.  Id. 

115.  A  chattel  mortgage  given  by  one  partner 
on  firm  property  for  his  individual  benefit 
makes  a  change  of  "interest,"  if  not  of  title  or 
possession,  within  the  meaning  of  an  insurance 
policy  providing  against  incumbrances  by 
chattel  mortgage  andchanges  in  interest,  title, 
or  possession.  Olney  v.  Qerman  Ins.  Co. 
88  Mich.  94,  13:  684 

lltt.  A  "sale  or  transfer"  of  insured  property, 
which  is  made  a  ground  for  forfeiting  the 
policy,  means  a  transfer  of  the  entire  interest 
of  the  assured  in  the  property.  BlaekweU  v. 
Miami  Valley  Ins.  Co.  48  Ohio  St  538, 

14:  481 

117.  Taking  a  partner  in  the  business  is  not  a 
sale  or  transfer  of  the  entire  interest  in  the 
property,  which  will  avoid  a  policy  which  is 
subject  to  forfeiture  if  property  should  be 
"  sold  or  transferred.'*  Id. 

118.  There  is  no  change  of  title  within  the 
meaning  of  an  insurance  policy  which  is  to  be 
forfeited  if  the  title  is  changed,  by  reason  of  a 
sale  under  a  power  in  a  mortgage,  which  ia 
voidable  because  the  mortgagee  was  indirectly 
the  purchaser,  where  the  mortgagor  has  re- 
pudiated the  sale  and  remains  in  possession 
claiming  ownership.  Niagara  F.  Ins.  Co.  v. 
JScammon,  144  III.  490,  502,  19:  114 

119.  A  decree  setting  aside  an  illegal  sale  un- 
der a  power  in  a  mortgage  which  was  involun- 
tary as  to  the  mortgagor  avoids  the  sale  from  the 
beginning,  so  as  to  enable  the  mortgagor  to 
enforce  his  insurance  policies  notwithstanding 
provisions  sgainst  change  of  title,  e?en  as  to 
losses  which  occurred  before  the  rendition  of 
the  decree.  Id. 

120.  A  voidable  sale  of  real  estate  under  a 
power  in  a  mortgage,  although  treated  as  a 
transaction  to  which  the  mortgagor  is  a  party> 
will  become  void  from  the  time  he  notifies  the 
purchaser  of  refusal  to  recognize  the  latter*s 
title,  so  as  to  entitle  the  mortgagor  to  enforce 
his  insurance  policies  notwithstanding  provis- 
ions against  alienation  of  title,  as  to  losses 
which  subsequently  occur,  if  he  remains  in 
possession  and  promptly  institutes  proceedings 
to  have  the  sale  set  aside.  Id. 

121.  A  mortgage  is  a  conveyance  of  an  in- 
terest in  the  property,  within  the  meaning  of 
an  Insurance  policv  providing  that  it  shall  be- 
come void  by  a  change  in  the  interest  of  the 
assured,  whether  by  sale,  transfer,  or  convey- 
ance. East  Texas  "F.  Ins.  Co,  v.  Clarke,  79 
Tex.  23,  11:293 

122.  A  policy  of  insurance,  void  for  any 
change  of  interest  in  the  property  insured,  is- 
sued upon  the  interest  of  the  person  holding 
lands  under  a  contract  of  purchase,  is  avoided 
by  a  mortgage  given  by  the  vendor  if  the  in- 
terest of  the  vendee  is  thereby  affected;  but  if 
such  mortgage  creates  no  oblig[ation  upon  such 
vendee  for  its  payment,  her  interest  and  the 
policy  upon  it  remain  unsffected  by  the  mort- 
gage.   Hoose  V.  Prescott  Ins,  Co,  84  Mich.  809, 

11:  340 
128.  A  policy  of  insurance  issued  upon  an 
unfinished  building,  with  knowledge  that  it  is 
to  be  occupied  by  a  tenant  not  named,  and 
conditioned  to  be  void  if  the  property  is  sold 
or  transferred,  or  if  the  title  or  possession  shall 
be  changed  from  any  cause  whatever,  is  not 
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avoided  by  a  letting  to  a  tenant  for  a  term  of 
five  years,  with  the  privilege  to  him  to  purchase 
at  any  time,  and  his  absolute  agreement  to 
purchase  at  the  end  of  the  term,  although  the 
nisurance  company  had  no  notice  of  the  agree- 
ment to  purchaae.  Smith  v.  PAcmix  Ins,  Co. 
9lCal.3'^»,  18:476 

JSIFect  of  leffal  proceeding^. 

ViA.  A.  condition  of  a  policy  of  insurance, 
that  if  any  change  in  the  title  or  possession  of 
the  property  takes  place,  whether  by  sale, 
transfer,  conveyance,  legal  process,  or  judicial 
decree,  then  and  in  every  such  case  the  policv 
shall  be  void,  includes  an  involuntary,  as  well 
as  a  voluntaiy,  change  of  possession  by  writ  or 
process,    CareifY.  Oerman-American  Ins.  Ch. 

125.  A  writ  of  attachment,  is  process  within 
a  clause  of  an  insurance  policy  providing  for 
forfeiture  if  any  change  takes  place  in  the  title 
or  possession  of  the  property,  by  sale,  transfer, 
conveyance,  legal  process,  or  judicial  decree. 

Id. 

1 26.  Forfeiture  of  an  insurancopolicy  condi- 
tioned to  be  void  if  any  change  in  the  title  or 
possession  takes  place,  whether  by  sale,  legal 
process,  or  judicial  decree,  by  reason  of  the 
levy  of  an  attachment,  is  not  prevented  by  the 
dissolution  of  the  attachment  after  thedestruo- 
iioii  oi  tue  property  by  tire.  Id, 

1 27 .  An  officer  who  seizes  and  possesses  him- 
self of  chattels  under  a  writ  of  attachment,  in 
such  manner  as  to  enable  him  to  maintain  tres- 
pass or  replevin  against  a  wrongful  taker,  takes 
•exclusive  possession  of  the  property  and  makes 
a  change  of  its  possession  by  legal  process, 
within  a  clause  of  an  insurance  ^licy  forfeit- 
ing it  if  any  change  takes  place  m  the  title  or 
possession  by  sale,  legal  process,  or  judicial  de- 
cree. J((. 

128.  Proceedings  to  oust  a  tenant  according 
to  the  provisions  of  a  contract  under  which  lie 
has  become  merely  a  tenant  holding  over  with- 
out permission  is  not  a  litigation  which  will  de- 
feat an  insurance  policy  which  provides  that  it 
shall  be  void  "if  the  title  or  possession  be  now 
or  hereafter  involved  in  litigation."  HaU  v. 
Magara  Jf\  im.  (Jo.  98  Mich.  Ib4,     18:  185 

c  IncumbrancM. 

129.  Thefact  of  additional  incumbrances  or 
the  property  inb«/red  is  not  a  breach  of  a  con- 
dition against  incumbrances,  where  the  total 
amount  of  all  such  incumbrances  at  no  time 
«zceeded  the  amount  represented  by  the  assured, 
KUUr  v.  Lebanon  Mut.  In».  Co.  128  Pa.  558. 

6:  646 

130.  An  honest  and  excusable  mistake  i) 
oomputing  the  amount  of  an  incumbrance  in 
order  to  secure  a  renewal  will  not  vitiate  a 
policy  of  insurance.    BoxoltM  v.  Phanix  Ins. 
Co,  138  Ind.  106.  80:  40C 

181.  Consent  as  effectual  as  though  in  writ- 
ing, as  required  bv  a  condition  of  an  insurance 
policy  that  it  shall  be  void  if  the  property  be 
or  become  mortgaged  without  consent  of  the 
company  in  writing  indorsed  on  the  policy,  is 
given  as  to  a  recorded  mortgage  existing  at 
the  time  of  the  insurance  by  issuing  and  re- 
ceiving the  consideration  for  the  policy  with- 
out inquiry  as  to  the  existence  of  a  mortgage. 
Wrightv. London RIn»,A99o.0/Lonl,)19i  811 

to  Keiee  Precedlii|f • 


182.  A  mort&rage.does  not  take  effect  so  as 
to  affect  the  title  of  the  mortcagor,  within  the 
meaning  of  an  insurance  policy,  where  it  Is 
simply  teft  for  convevance,  after  the  mortgagor 
has  signed  it,  with  tne  president  of  the  corpo- 
ration to  which  it  is  i^ven,  until  it  shall  be 
signed  by  the  mortgagor's  wife;  but  it  does 
take  eifect  if  it  is  delivered  by  the  husband  for 
that  purpose,  so  far  as  he  is  concerned,  al- 
though held  as  an  incomplete  instrument  until 
the  wife's  signature  is  ootained.  Beat  Toxtu 
t\  Ins.  Co.  V.  Clarke,  79  Tex.  23,      11:  898 

188.  An  undischarged  mortgage  which  has 
l)een  paid  is  not  an  incumbrance  on  prop- 
erty insured.  Smith  v.  Niagara  F.  Ins.  (h. 
60Vt.682,  1:816 

184.  A  mortgage  upon  property,  conditioned 
to  secure  the  maintenance  of  the  mortgagee 
during  his  life,  which  provides  that  it  shall  be 
null  and  void  in  case  the  maintenance  is  regu- 
larly furnished,  but  that  upon  default  it  may 
be  foreclosed,  is  an  incumbrance  within  the 
meaning  of  an  insurance  policy  providing  that 
incumbrances  upon  the  insured  property  shall 
avoid  the  policy;  and  such  policy  thereon  will 
be  avoided  by  such  mortgage,  althou^  the 
mortgagor  was  free  from  fault  at  the  tune  he 
received  the  policy  and  at  the  tune  the  loss 
occurred.  tknUinental  Jns.  Co,  v.  Vanlue, 
126  Ind.  410,  10:  848 

185.  Under  an  agreement  that  the  repre- 
ienfative  of  judgment  creditors  is  to  collect  the 
Tents  arising  from  the  property  of  the  judg- 
ment debtor,  and  apply  them  in  satisfaction  of 
the  judgment,  his  recdpt  of  rents  sufficient  to 
satisfy  it  releases  the  property  of  one  who  has 
entered  himself  as  replevin  bail  upon  the 
judgment  from  the  lien  thereof,  although  the 
judgment  is  not  marked  satisfied;  and  a  policy 
of  insurance  subsequently  issued  on  the  prop- 
erty of  the  replevin  bail  cannot  be  avoided  be- ' 
cause  of  the  apparent  existence  of  the  incum- 
brance. Id. 

1H6.  The  renewal  of  a  mortgage  to  one  who 
bss  by  operation  of  law  become  entitled  to  it 
will  not  forfeit  a  policy  of  insurance  which 
contains  a  condition  against  incumbrances. 
dowlue  V.  P/ianix  Ins.  Co.  188  Ind.  106, 

80:400 

d.  Use  and  Care  of  Property. 

187.  An  implied  exception  as  to  ordinary 
repairs  in  a  reasonable  and  proper  way  is  to  be 
made  from  clauses  of  an  insurance  policy 
against  changes  in  the  situation  or  circum- 
stances aifecting  the  risk,  and  against  the  use 
of  naphtha  on  premises.  UoMand  First 
Cong.  Church  y.  Eolyoks  Mut.  F,  Ins.  Co, 
168  Mass.  475,  19:687 

188.  Naphtha  is  not  **kept"  but  is  '<used"  "on 
ibe  premises,"  within  the  meaning  of  an  in- 
surance policy,  where  for  nearly  four  weeks 
a  naphtha  torch  is  used  within  a  few  inches  of 
the  wall  on  the  outside  to  bum  off  the  paint 

Id. 

189.  The  use  of  a  naphtha  torch  every  day 
for  nearly  a  month  in  removing  paint  from  the 
walls  of  a  building  covered  with  soft  pine 
sheathing  in  which  there  are  cracks,  at  a  time 
when  the  weather  is  very  hot,  is  a  change  in 
the  "situation  or  circumstances  affecting  the 
risk,"  within  the  meaning  ef  an  insurance 
[)c>licy  on  the  building.  1^ 
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.  140.  A  fire  Ifisiirance  policy  which  provides  T 
that  it  shall  become  void  In  case  the  situation 
or  circamstances  affecting  the  risk  shall  he  al« 
tered  so  as  to  Increase  the  risk,  with  the  know- 
ledge or  consent  of  the  assured  and  without 
the  consent  of  the  Insurer,  Is  rendered  abso- 
lutely Yoid  by  a  temporary  Increase  of  risk 
caused  by  the  manner  of  using  the  premises, 
and  which  Is  not  a  casual,  Inadrertent,  or  IncT- 
itable  thing:  and  the  policy  will  not  reyiye 
upon  the  termination  of  such  Increase  of  risk 
before  destruction  of  the  property  by  fire. 
Kyte  ▼.  Coimnet'ctcU  Umou  /Lm^r,  (Jo.  149 
Mass.  116/  3:  608 

141.  An  insumnce  policy  upon  corn-cribs 
find  the  contents  thereof,  providing  that  it 
shall  be  void  In  case  of  any  change  in  the  ex« 
posure  by  the  erection  or  occupation  of  adja- 
cent buildinji^,  or  by  any  means  whatever  In 
Uie  control  or  knowledge  of  the  assured.  Is 
avoided  by  the  use  by  the  assured,  or  with  his 
permission,  of  an  engine  and  boiler  near  the 
oom-crib,  furnishing  the  power  to  a  corn-shcA- 
ler.  JJaviB  v.  H^ef torn  Jdirne  Ins.  Oo.  81  Iowa, 
496,  10:  869 

14*i.  An  insurance  policy  describinir  the  build- 
ing as  a  dwelling-house  to  be  occupied  by  ten- 
ants for  three  years,  and  containing  the  usual 
condition  that  the  policy  shall  be  forfeited  if 
used  for  a  different  purpose,  the  use  of  the 
second  story  by  the  tenants  of  the  assured  in 
shaving  hoops  will  not  work  a  forfeiture,  where 
tuch  use  continued  for  one  week  oply  and 
terminated  three  days  before  the  fire,  and  the 
building  at  no  time  ceased  to  be  occupied  as  a 
dwelUnff-house,  and  the  use  In  no  way  con- 
tributed to  the  loss,  and  did  not  materially  in- 
crease the  hazard*  Kircher  r.  Mibmmkse  Me- 
chanies  Mut.  Ina.  Oo.  74  Wis.  470.  6:  779 
148.  Neither  the  previous  habit  of  a  person 
insured  to  cease  the  operatiou  of  his  shoe  fac- 
tory during  the  dull  season,  nor  the  general 
custom  of  other  manufacturers  to  do  t&  same 
thing,  can  render  nugatory  a  provision  in  his 
policy  that  it  shall  be  void  if  the  faetoi^  ceases 
operations  for  more  than  thii ty  days.  Stone 
V.  Hoieard  Int.  Oo,  153  Mass.  475,     11:  771 

144.  A  building  used  as  a  shoe  factory  may 
be  considered  of  itself  a  manufacturing  estab- 
lishment, and  so  also  may  the  machinery,  fur- 
niture, etc ,  used  In  the  business,  where  they 
are  insured  by  separate  policies,  Brovidin^  in 
atatutoxy  language  that  they  &aii  be  vom  if 
the  premises  insured  are  a  manufacturing  es- 
tabluihment  and  operations  therein  cease  for 
more  than  thirty  days,  although  in  strictness 
the  establishment  must  consist  of  the  buiidinff, 
machinery,  eta,  combined.  &. 

145.  Boots  and  shoes  in  a  shoe  factory  do  not 
constitute  part  ef  the  manufacturing  establish- 
ment, so  that  the  suspension  of  operations  in 
the  factory  will  defeat  Insurance  on  them  un- 
der a  policy  providing  that  it  shall  be  void  if 
the  premises  insured  are  a  manufacturing  es- 
tabhshueot  and » operations  therein  ceaee  for 
more  than  thiriy  days;  but  machines,  tools,  aud 
furniture  are  to  be  regarded  as  part  of  the  es- 
tablishment, under  a  similar  policy.  Id, 

146.  Mnchinery  and  apparatus  used  in  the 
business  of  manufacturing  leather  and  morocco, 
Including  holler,  engine,  etc.,  being  the  only 
property  covered  bv  a  policy  of  insurance,  do 
not  constitute  a  mill,  and  the  standing  still  there- 
See  Index  to  Note*  Preoedlngw 


of  does  not  create  a  forfeiture,  under  a  policy 
which  provides  that  "if  a  building  covered  bv 
this  policy  shall  become  vacant  or  unoccupied, 
or  if  a  mill  or  manufactory  shall  stand  idle, 
.  .  .  all  liability  hereunder  shall  thereupon 
cease,"  where  a  further  provision  of  the  policy 
as  to  the  falling  of  a  building  expressly  declares 
thil  the  policy  shall  cease  as  to  property  therein 
as  well  as  to  the  buildinjir.  Salvin  v.  Ins.  Go. 
of  North  America,  120  N.  Y.  78,  8:  79 

Vacancy* 

147.  The  vacancy  of  a  tenant-house  while 
the  owner  occupies  a  dwelling  in  the  same 
inclosure  will  not  avoid  a  policy  by  which, 
for  a  gross  sum  as  consideration,  without  spe- 
cifying the  rate  on  either  house,  the  owner  is 
insured  for  |1,000,  of  which  9400  is  upon 
the  tenant-house  and  $600  upon  the  other, 
with  a  provision  that  the  policy  shall  be  of 
no  effect  if  the  * 'premises  become  vacant  and 
unoccupied."  McQueeney  y.  Phanixlns,  Oo. 
52  Ark.  257,  6x  744 

148.  A  building  is  vacant  or  unoccupied, 
within  the  meaning  of  an  insurance  policy 
which  declares  that  the  insurance  shall  be  void 
in  case  it  becomes  vacant  or  unoccupied,  where 
a  tenant  has  moved  out,  although  for  Uie  pur- 
pose of  letting  in  new  tenants  who  intend  to 
move  in  the  next  day  after  a  fire  occurs,  and  who 
have  alreadv  made  some  repairs  on  the  house, 
but  have  left  nothing  in  it  except  two  or  three 
planes.  Oon^nenUU  Int.  Co.  v.  ICyle,  124  Ind. 
182,  9s  81 

e.  Other  Imuranee. ' 


149.  The  fact  that  the  owner  of  Insured 
property  does  not  know  of  the  existence  of 
other  insurance  thereon  will  not  excuse  him 
in  making  a  statement,  in  his  applicatilon 
that  there  is  no  other  Insurance ;  nor  wtt  It, 
prevent  the  company  from  setting  up  the 
false  representations  in  an  action  on  the  pol- 
icy. -  PhanixiM.  Co.  v.  Copeland,  86  Ala.  551. 

4:  848 

150.  Any  other  contract  or  agreement  for  in- 
flur&nce"  held  by  any  person  "interested,'' 
within  the  meaning  of  a  provision  in  a  policy 
against  other  insurance,  does  not  include  in- 
surance procured,  without  the  knowledge  and 
consent  of  the  other  party  by  a  third  person 
who  has  no  interest  in  the  first  policy,  although 
he  has  or  claims  an  insurable  interest  in  the 
property.  J>fiagwra  K  Ine.  Vo.  v.  Scammon, 
144111.490,502,  19:  114 

151.  A  policy  of  insurance  conditioilpd  agninst 
other  insurance  is  avoided  by  the  existence  of 
other  insurance  at  the  time  of  its  issuance,  al- 
though such  other  insurance  is  not  in  effect  at 
the  time  of  the  loss.  Reed  v.  Equable  F.  A 
M.  Ine.  Oo.  17  R.  I.  785,  18:  496 

152.  Avoidance  of  an  insurance  policy  for 
breach  of  a  condition  against  other  insurance, 
by  the  existence  of  a  prior  policy,  is  not  pre- 
vented by  the  fact  that  the  latter  contains  a 
like  condition,  although  a  void  policy  is  not  a 
breach  of  such  a  condition.  Id. 

153.  A  policy  valid  upon  its  face  and  In  the 
hands  of  the  insured  at  the  time  of  a  loss, 
which  is  not  null  and  void,  but  merely  voida- 
ble at  ihe  option  of  the  company,  because  a 
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tubsequeDt  policy  from  aaotber  insurer  was 
taken  without  the  consent  of  the  first  insurer, 
is  to  be  treated  aa  "other  insurance/'  within 
the  meaning  of  a  clause  in  the  latter  policy, 
providing  that  the  insurer's  liability  on  the 
policy  shall  be  only  in  proportion  to  die  whole 
amount  of  insurance.  JSaviSe  t.  jStna  int. 
Co.  8  Mout.  419,  3:  948 

/.  Beverability. 

154.  Where  the  amount  of  insurance  is  ap- 
portioned to  distinct  items,  but  the  pi-emium 
paid  is  gross,  the  contract  is  entire.  Me- 
Queeney  v.  Phanix  Ins.  Co.  53  Ark.  257, 

6:  744 

155.  An  insurance  policy  covering  several 
kinds  of  property,  apportioning  a  specitic  sum 
to  each  kmd,  and  conditioned  to  be  void  if  a 
specified  class  be  or  become  mortgaged,  is  not 
invalidated  as  to  other  property  covered  bv  the 
policy  by  a  mortgage  upon  property  of  the 
class  designated.  Wrig/U  v.  London  F.  Int. 
Amo,  {Hont.)  19:  211 

156.  An  insurance  policy  upon  a  quantity  of 
cranberries  insured  for  a  gross  sum  is  indivis- 
ible; and  a  breach  of  a  condition  against 
change  of  possession,  as  to  part  of  the  cnm- 
berries,  will  void  the  policy  as  to  the  whole. 
Carey  v.  Uei^man-American  Inn,  Co,  84  Wis. 
80.  80:  867 

157.  A  contract  of  insurance  on  houses  several 
miles  apart,  which  insures  each  house  for  a 
specifiea  sum,  is  divisible,  although  the  prem- 
ium ia  stated  as  a  gross  sum,  where  there  is 
nothing  to  show  any  difference  between  the 
houses  in  class  or  rates.  A  transfer  of  one 
without  the  consent  of  the  insurer,  avoiding 
the  policy  as  to  that,  does  not  make  it  void  as 
to  the  other.  Loomit  ▼.  Mockford  Ins.  Co. 
77  Wis.  b7,  8:  884 

158.  A  policy  of  insurance  for  $200  on  a 
storehouse  and  $8,800  on  goods  therein  is  so 
far  severable  that  a  forfeiture  ivs  to  the  build- 
ing by  breach  of  a  condition  as  to  the  title  to 
the  land  will  not  defeat  the  insurance  on  the 
goods.  CoUman  v.  Nsw  Orleans  Ins.  Co,  (Ohio) 
49  Ohio  bt.  »10.  16:  174 
But  see  next  case. 

159.  An  insurance  policy  which  mentions  a 
gross  sum  for  which  the  buildings  and  their 
contents  are  insured,  and  specifies  separately 
the  amount  of  each,  is  based  on  a  single  con- 
sideration, showing  an  agreement  only  to  in- 
sure property  belonging  to  one  person,  or  of 
one  interest;  and  thereiore  the  owner  of  the 
property  cannot  recover,  after  the  rendition  of 
a  decree  of  strict  foreclosure  against  him  on  a 
mortgage  given  on  the  premises,  and  after  the 
expiration  of  the  period  of  redemption,  for  per- 
sonalty contained  in  the  buildingiaon  the  prop- 
erty. Msitx  8av,  Bank  v.  Meriden,  F.  Inn.  Co, 
57  Conn.  835,  4:  769 

160.  Where  a  separate  valuation  was  put,  by 
the  parties  to  an  insurance  policy,  upon  the 
different  subjects  of  the  insurance,  including 
both  real  estate  and  personal  property  thereon 
which  is  not  specifically  named,  the  parties 
evidently  considering  the  different  species  of 
property  as  distinct  matters  of  contract,  the 
effect  of  the  separate  valuation  is  to  make  them 
distinct,  and  the  execution  of  a  mortga>?e  upon 
the  real  estate  will  not  prevent  a  recovery  for 

See  Index  to  Notes  Preoediii|f. 


the  personal  property  destroyed  b^  fire,  al- 
though the  policy  contained  a  oondition  against 
subs^uent  incumbrances.  8UUs  Ins,  Co,  v. 
Schreck,  27  Neb.  627.  6:  684 

161 .  A  policy  on  all  the  personal  property  of 
the  assured,  without  specificdly  naming  it.  Is 
avoided  by  a  transfer  of  the  legal  title  to  the 
insured  property  by  mortgage  or  sale,  so  far 
onl]^'  as  that  particular  property  is  concerned^ 
during  the  existence  of  the  title  in  the  mort- 
gagee, and  not  as  to  property  which  bad  been 
mortgaged  during  the  existence  of  the  policy, 
which  mortgage  had  been  paid  before  the  fire. 

Id. 

2.  In  lAfs  PoUdes. 

162.  A  false  warranty  by  an  applicant  for  life 
insurance,  that  he  has  not  been  rejected  by  any 
other  company,  avoids  a  contract  of  which  it 
becomes  a  part,  although  he  believed  it  to  be 
true,  while  the  agent  of  the  insurer  knew  it  to 
be  false,  having  received  and  forwarded  the 
former  application  and  been  notified  of  its  re- 
jection, if  the  agent  did  not  fraudulently  con- 
ceal the  fact  from  the  applicant.  Clemans  v. 
Supreme  Assembly  E.  S.  of  Q.  F.  131'  N.  Y. 
485,  16:  88 
See  infra,  Y.  b. 

168.  While  an  applicant  for  life  insurance  is 
not  bound  to  exercise  supervision  over  the 
writing  down  of  his  answers  by  the  medical 
examiner,  yet  if  he  knows  that  his  answers 
have  been  incorrectly  written  down,  it  becomes 
his  duty  to  see  that  proper  corrections  are 
made,  and  if  he  fdls  to  do  so  he  will  be 
estopped  from  disputing  them  as  written, 
even  although  recovery  upon  the  policy  is 
tliereby  defeated.  Fquitable  L.  Assur.  Soc. 
V.  Ilade^cood,  75  Tex.  389,  7:  817 

164.  Proof  that  the  assured  was  insane  some 
twenty  years  before  the  pohcy  was  issued^ 
which  fact  was  not  Inserted  therein  or  men- 
tioned to  the  company,  is  immaterial  and  will 
not  justify  a  forfeiture  of  the  policy  on  the 
ground  of  conceiflment,  if  It  appears  that  the 
company's  agent  filled  out  the  body  of  the  pol- 
icy without  questioning  the  assured  in  reg^ 
thereto,  and  that  the  only  question  talked  over 
was  as  to  the  amount  of  the  policy.  BUick- 
stons  V.  Standard  L,  db  A.  Ins,  Co,  74  Mich. 
592,  8:  486 

165.  Where  an  insured  person  has  made  the 
truth  of  the  statements  contained  in  his  appli- 
cation the  basis  of  his  contract  of  insurance, 
the  question  whether  or  not  a  false  statement 
is  actually  material  to  the  risk  is  unimportant, 
as  is  also  the  question  whether  or  not  the  false- 
hood was  intentional.  To  avoid  liability  -on 
the  policy,  it  is  sufficient  for  defendant  to 
show  that  a  statement  was  actually  untrue. 
Cobb  V.  Covenant  Mut,  B,  Asso.  158  Mass.  176 

10:  666 

166.  The  existence  of  a  distinct  disease  per- 
manently affecting  the  healtk  of  an  applicant 
for  life  insurance  is  iSot  necessary  to  render 
untrue  his  statement  that  he  has  not  personally 
consulted  a  physician  or  been  prescribed  for  or 
professionally  treated  within  a  certain  time. 
The  statement  will  be  untrue  if  within  the 
time  named  he,  supposing  himself  in  need  of  a 
physician,  went  to  one  for  the  purpose  of  con- 
sulting him  as  to  his  ailment,  answered  iu<- 
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quiries  and  received  the  aid,  advice,  or  assiat- 
aooe  which  the  physician  deemed  necessary. 

Id. 

167.  The  words  "  hurt"  and  "wound,"  in  a 
question  asked  «of  an  applicant  for  life  insur- 
aooe,  as  to  any  "wound,  hurt,  or  serious 
hodily  iniury"  received  by  him,  mean  an  in- 
iury  to  the  body  causing  an  impairment  of 
heuth  or  strength,  or  rendering  the  person 
more  liable  to  contract  disease,  or  lesa  able  to 
resist  its  effects.  Bancroft  y.  Home  Ben,  Asao. 
IdO  N.  Y.  14,  8:  68 

168.  A  alight  blow  on  the  throat  while  en- 
gaged in  fenclnff,  which  causes  a  person  to 
raise  a  little  blooa,  in  consequence  of  which  he 
is  confined  to  his  bed  and  attended  by  a 
physician  for  the  greater  part  of  three  days, 
with  no  farther  hemorrhage  from  the  day  he 
was  struck  to  the  date  of  his  death,  a  year  and  a 
half  thereafter,  does  not  constitute '  'any  wound, 
hart,  or  serious  bodily  injury,"  within  the 
meaning  of  a  question  in  an  application  for  life 
insurance.  Id, 
As  to  occupation* 

169.  A  provision  in  a  life  insurance  policy, 
that  the  insured  shall  not  be  connected  with 
the  liquor  business,  unless  so  specified  in  his 
application,  or  unless  permission  be  given  by 
written  permit  signed  by  the  president  or  sec- 
retary 01  the  company,  is  to  be  taken  as  relat- 
ing wholly  to  the  occupation  of  the  insured 
subsequent  to  the  taking  effect  of  the  contract 
of  insurance.  McQurk  v.  Metropolitan  L,  Ins. 
Co.  56  Conn.  528,  1:  668 

170.  An  answer  in  the  application  (warrant- 
ed to  be  true),  that  the  applicant  was  a  ' 'gro- 
cer," without  stating  anything  more  in  rela- 
tion to  his  occupation,  while  it  appeared  that 
he  then  sold  liquor  at  retail  in  a  partitioned 
portion  of  his  store,  will  not,  in  the  absence 
of  proof  of  intent  to  deceive,  render  such  a 
policy  void  in  its  inception.  Id, 
Excepted  perils* 

171.  A  change  of  occupation  to  one  which  a 
by-law  of  a  benefit  society  declares  to  be  extra- 
hazardous will  not  render  a  certificate  void, 
where  the  certificate  and  application  specify 
certain  conditions,  of  which  this  is  not  one,  on 
which  the  contract  shall  become  void.  Bobbi 
y.  Iowa  Mvt.  Ben. Asso.^  low A,l(yj, 111  299 

172.  Where  a  hardware  merchant  insured  in 
an  accident  association  was  accidentally  killed 
while  hunting,  for  recreation,  his  widow,  the 
l/eneflciary  named  in  his  policy,  is  not  prevent- 
ed from  recovering  the  full  amount  of  the  in- 
surance by  reason  of  a  by-law  of  the  association 
and  a  clause  in  the  policy  to  the  effect  that 
when  any  member  is  fatally  injured  while  en- 
gaged temporarily  in  any  act  or  occupation 
more  hjizardous  tnan  the  one  in  which  he  was 
accepted,  the  amount  to  be  paid  shall  be  equal 
to  the  rate  of  the  occupation  in  which  he  was 
engaged  when  receiving  the  itijury,  although 
the  amount  to  be  paid  in  the  case  of  a  hunter 
is  less,  according  to  the  by-laws,  than  in  the 
case  of  a  hardware  mercbnnt.  Union  Mut. 
AeeL  Aseo,  v.  FroTiard,  134  HI.  228,  10:  383 

173.  The  word  **  occupation,"  in  by-laws  of 
an  accident  association,  has  reference  to  the 
vocation,  profession,  or  trade  in  which  the  as- 
sured is  engaged  for  hire  or  profit,  and  does 
not  preclude  liim  from  ensrairmsr  in  mere  acts 
of  exercise,  diversion,  or  recreation.  Id. 

See  l0dos  to  Notes  Precedlnif* 


174.  Where  the  classifications  of  hazards 
made  in  the  by-laws  of  an  accident  association 
is  predicated  only  upon  occupations,  and  not 
in  respect  to  acts,  the  case  is  not  difi'erent  from 
what  it  would  be  if  the  word  "act"  were  not 
found  in  the  contract.  Id^ 

Tighting. 

175. Death  resulting  from  a  fight  voluntarily 
engaged  in,  even  if  caused  by  a  shot  fired  by  one 
party  just  after  the  fight  had  ceased  and  the 
other  had  gone  a  few  feet  away,  is  within  the 
exception  of  an  accident  insurance  policy  is  to 
death  caused  by  fighting.  It  makes  no  differ- 
ence in  such  a  case  wheUier  the  slayer  was  sane 
or  insane.  Qresham  v.  EquitaUe  L,  d  Aeei. 
In$.  Go.  87  Ga.  497,  18:  888 

Intentional  ii^nriee* 

176.  '*  Intentional  injuries  inflicted  by  the 
Insured  or  any  other  person,"  for  which  the 
insurer  is  exempted  from  liability  by  the  terms 
of  an  accident  policy,  cannot  be  restricted  to 
injuries  inflicted  by  tne  insured  or  Uirough  his 
procurement  or  consent;  and  the  insurer  is  not 
liable  for  the  death  of  the  insured  resulting 
from  intentional  injury  inflicted  by  another 
person.  lYavelere  Ins.  Co,  y.  McCarthy,  15 
Colo.  851,  1 1:  897 

177.  An  insurance  company  is  not  liable  on  an 
accident  insurance  policy  which  provides  that 
the  company  shall  not  be  responsible  thereon 
for  death  or  injury  caused  by  *'  intentional  in- 
juries inflicted  by  the  insured  or  any  other 
person,"  where  the  insured,  while  lawfully  en- 
gaged in  his  ordinary  business,  is  intention- 
ally shot  and  killed  by  a  third  person  without 
provocation.  Fiecher  y.  Travelere  Ine.  Go, 
77  Cal.  246,  1:  678 

Violation  of  law. 

178.  An  injury  received  by  slipping  on  the 
frozen  ground  while  returning  from  a  hunting 
expediimn  or  a  visit  of  pleasure  to  one  in  an 
adjoining  town,  on  Sunday,  is  within  the  pro- 
visions of  an  accident  insurance  policy  exempt- 
ing the  insurer  from  liability  where  the  viola- 
tion of  law  is  either  the  proximate  or  remote 
cause  or  condition  of  the  injury,  under  stat- 
utes prohibiting  hunting  and  traveling,  except 
from  necessity  or  charily,  on  Sunday.  Duran 
v.  Standard  L.  A  Acd.  Ine,  Go.  63  Vt  487, 

13:  687 
Suicide. 

179.  The  death  by  suicide  of  a  person  in- 
surea,  does  not  render  the  policy  void  under  a 
provision  that  it  shall  be  void  if  the  member 
die  'in  violation  of  or  attempt  to  violate  any 
criminal  law,"  although  the  attempt  to  commit 
suicide  is  made  a  crime  by  statute,  where  the 
statute  does  not  cover  a  case  of  suicide  actually 
accomplished.  Darrow  v.  Family  Fund  Soc. 
116  N.  T.  587,  6:  496 

180.  In  order  to  work  a  forfeiture  on  the 
ground  of  self  destruction,  under  a  policy  of 
insurance  providing  that  no  claim  shall  be 
made  when  death  is  caused  by  suicide,  the  as- 
sured must  have  had  sufficient  mental  capacity, 
not  only  to  understand  that  the  act  will  de- 
stroy his  life,  but  also  to  distinguish  its  moral 

S[ual{ty  and  consequences,  and  must  have  per- 
ormed  the  act  with  an  evil  motiva  Blaekatone 
v.  Standard  L.  dA,  Ins,  Go,  74  Mich.  592, 

8:  486 

181 .  No  degree  of  insanity  on  the  part  of  one 
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who  inteDtionally  tekes  bit  owa  Ufe  will  be 
sufficient  to  take  tbe  case  out  of  a  stipulatioo 
in  a  policy  of  ioauranoe  upon  his  life  relieying 
the  insurer  from  liability  if  death  results  from 
suicide,  sane  or  insane.  BUUftgi  v.  AeckUnt 
Ins.  Co.  64  Vt.  78.  17:  gg 

Voluntary  exposure. 
182.  A  man  is  not  guilty  of  voluntary  exposure 
to  unnecessary  danger  within  the  meaning  of 
a  policy,  because  he  runs  toward  an  approach- 
ing train  which  does  not  stop  there,  to  get  the 
mail,  and  stumbles  and  falls  down  a  bank 
against  the  engine.  BguitdbU  Aeci.  Ins,  Co. 
V.  Osbat-n,  90  Ala.  201,  18:  867 

183.  Leaving  a  car  while  in  motion  is  not  neces- 
sarily '*  a  voluntarv  exposure  to  unnecessary 
danger"  which  will  defeat  a  recovery  op  a  pol- 
icy which  by  its  terms  is  avoided  oy  such  ex- 
posure. Badenfeldr,Mas$aehuietUMui.A€ei, 
.  Amo,  154  Mass.  77,  18t  268 

184.  The  mere  act  of  cleaning  a  gun  not 
known  to  be  loaded  is  not  voluntary  exposure 
to  unnecessary  danger,  within  the  meaning  of 
an  exemption  clause  in  an  accident  insurance 
policy,  where  an  accident  results  from  an  un- 
Known  defect  in  the  g^m.  Miller  v.  Ameri- 
can Mut,  Aed,  In*,  Co,  92  Tenn.  167, 

80:  766 
I«halation  of  gas. 

185.  * 'Inhalation  of  gas*'  causing  death,  with- 
in the  meaning  of  a  clause  exempting  an  in- 
surer from  liability,  does  not  include  the  in- 
voluntary inhaling  of  deadly  gas  in  a  well  where 
its  presence  is  unsuspected.  Pickett  v.  Pacific 
Mut,  L.  Ins.  Co.  144  Pa.  79,  18:  661 

186.  An  exemption  from  liability  for  death 
from  *'inhaling  of  gas,"  in  the  clause  of  an 
accident  insurance  policy  declaring  that  no 
liability  shall  exist  where  the  inlury  is  caused 
'*by  the  taking  of  poison,  takin/of  poisonous 
substances,  or  oy  the  inhaling  of  gas,  or  by  any 
surgical  operation  or  medical  treatment,"— 
must  be  construed,  in  the  light  of  the  context, 
to  mean  a  voluntary  and  intelligent  act  of  the 
insured,  and  not  an  involuntary  and  uncon- 
scious act,  and  does  not  exempt  the  company 
from  liability  for  an  accidental  death  by  in- 
haling air  filled  with  illuminating  gas.  while 
asleep.  Paul  v.  Travelers  Ins.  Co,  112  N.  Y. 
^7^*  8:  448 


f.  Default;  yoffeitwre  for  Nonpayment, 

187.  A  stipulation  in  an  Insurance  policy, 
that  the  company  shall  not  be  liable  for  any 
loss  or  damage  which  may  be  incurred  whife 
anjr  promissory  note  given  for  the  premium  re- 
mains past  due  and  unpaid,  is  not  invalid 
Bobinson  v.  Coniinentallns.  Co.  76 Mich.  641, 

188.  The  effect  of  a  condition  in  an  insurance 
policy,  that  no  liability  shall  exist  while  any 
part  of  a  premium  note  is  due  and  unpaid,  can- 
not be  avoided  by  an  oral  statement  of  the 
agent  that  the  insured  would  be  notified  when 
to  pay,  and  by  a  custom  of  the  company  to 
give  notice  when  and  where  to  pay,  where,  by 
the  terms  of  the  policy  itself,  the  note  was  pay- 
able at  the  oompany's  office  or  to  any  au- 
thorized person  havmg  it  in  his  possession  for 
collection.  Jd, 

189.  An  agreement  that  the  premium  note  of 
See  Index  to  Note*  Preeedln^. 


the  assured  shall  remain  binding  upon  hlm^  al- 
though the  insurer  is  relieved  from  liability  oy 
default  in  payment  of  any  sum  due,  is  noi 
megal  or  contrary  to  public  policy.  8^.  Paul 
F,  AM,  Ins.  Co.  v.  Coleman^  \ Dak.  458, 

6:  87 

190.  The  whole  premium,  and  not  merely  a 
pro  rata  part  ot  U,  is  earned  on  default  in  pay- 
ment of  an  installment  due  on  a  policy  of  in- 
surance providing  that  no  liability  of  the  in- 
surer shall  exist  after  default  in  the  payment  of 
any  installment  or  an  installment  note  given 
for  the  premium,  or  a  part  thereof.  Xd. 

191.  An  assured  person  is  not  entitled  to  a 
reduction,  under  Dak.  Civ.  Code,  §§  1542- 
1544,  providing  for  the  return  of  insurance 
premiums  in  certain  cases,  in  the  amount  of 
his  premium  note  which  he  has  given  for  five 
years'  insurance,  if  he  forfeits  his  insurance 
by  failing  to  pa^  an  installment  due  on  the 
note  after  the  nsk  has  attached  and  been  in 
operation  for  one  year.  id^ 

192.  When  it  is  expressly  provided  that  the 
premium  on  a  life  insurance  policy  shall  be  paid 
on  or  before  a  certain  day,  and  in  default  there- 
of tbe  policy  shall  be  void,  the  nonpayment  of 
the  premium  on  the  day  nsmed  works  a  for- 
feiture, even  if  the  premium  is  tendered  on  the 
next  day.  Fowler  v.  Metropolitan  L.  hut.  Co. 
116  N.  Y.  889,  6:  806 

198.  Payment  of  an  assessment  may  be  made 
by  the  beneficiaries  after  the  death  of  the  in- 
sured within  the  thirty  days  after  an  assessment 
becomes  due,  where  the  by-laws  allow  that 
time  for  payment,  if  there  is  no  provision  to 
the  contrary  in  the  by-laws.  Wright  v.  Svl- 
preme  Commandery  K.  of  G.  R  87  Ga.  426, 

14:  888 

194.  Faihire  of  a  person  insured  to  pay  pre- 
mium becoming  due  before  his  death,  under  a 
policj  which  required  proof  of  death  "during: 
the  life  of  the  policy,"  where  no  notice  that  the 
premium  is  due  has  been  sent  him,  does  not 
destrov  the  validity  of  the  policy,  under  thfr 
New  York  Laws  of  1877,  chap.  821.  which  re- 
quires that  if  a  premium  becomes  due  notice 
must  be  given  and  thirty  days  allowed  in 
which  to  pay,  before  the  policy  can  be  for- 
feited for  nonpayment  of  premium.  Baxter 
V.  BrooJdyn L,Ins.  Co,  119 N.  Y.  450, 

7:  898 

196.  Payment  or  tender  of  premium  which 
became  due  before  the  death  of  tlie  insured  is 
not  necessary  before  bringing  action  on  a  pol- 
icy which,  notwithstanding  failure  to  pay, 
continued  in  force  under  the  New  York  Act 
of  1877,  by  reason  of  the  company's  failure  ta 
give  notice  after  the  premium  was  due.     Id. 

196.  A  promise  of  the  agent,  made  after  de- 
fault in  the  payment  of  the  premium  had  oc- 
curred, to  receive  the  prenuum  up  te  a  sub- 
sequent day,  is  a  nudum  pactum.  A  lapsed 
policy  can  only  be  restored  to  life,  so  far  as- 
the  assured  is  concerned,  by  tbe  actual  psy- 
ment  and  acceptance  of  the  premium,  or  by  a 
contract  based  upon  a  sufficient  consideration. 
Lantst  V.  Vermont  L,  Ins,  Co,  189  Pa.  546, 

10:  677 

197.  In  order  to  establish  an  authority,  by 
the  agent  of  a  life  insurance  company,  to  re- 
ceive an  overdue  premium  after  the  death  of 
the  insured,  an  express  authority  to  do  so* 
conferred  upon  him  by  the  company,  or  such 
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course  of  dealing  on  its  part  by  ratifying  or 
recognizing  such  acts  oi  the  agent  as  would, 
justify  ifiersons  deaiine  with  it  in  assuming 
that  he  possessed  such  authority,  must  be 
shown.  Id. 

108.  Where  an  agent  of  an  accident  insurance 
company  solicits  an  ignorant  negro  employed 
as  extra  porter  by  a  railroad  company  to  take 
insurance;  and,  after  explaining  the  object  and 
benefit  of  such  course,  is  informed  regarding 
the  nature  of  the  porter's  employment  and  that 
he  has  not  money  enough  to  take  a  policy, 
whereupon  he  offers  to  take  an  order  on  the 
railroad  company  for  the  amount  of  the  premi- 
um, to  be  paid  out  of  the  porter's  wages, 
which  offer  is  accepted  and  the  policy  delivered 
without  being  read  to  the  porter,  who  can 
icarcely  read  anything  himself,— before  the 
company  can  forfeit  ine  policy  for  nonpay- 
ment 01  premium,  in  case  it  cannot  realize 
on  the  order,  it  must  rive  the  insured  notice 
of  its  nonpayment.  Surp  ▼.  Standard  L,  & 
Aed.  In$.  Ob.  89  Tenn.  427,  10:  684 

109.  A  certificate  in  a  safety -fund  associa- 
tion, providing  it  shall  be  void  upon  nonpay- 
ment of  certain  monthly  dues,  is  not  forfeited 
by  nonpayment  of  tiie  dues  after  the  associa- 
tion stops  business  and  pending  dissolution. 
Burdon  v.  MoMoehuMeiU  Stfeiff-PundAsto,  147 
Mass.  860,  1:  146 

800l  When  the  lyy-laws  of  the  association  pro- 
vide that  certificates  shall  lapse  upon  nonpay- 
ment of  a  certain  sum  toward  a  safety  fund 
within  one  year  from  the  date  of  the  certificate, 
the  payment  of  such  sum  after  a  bill  for  disso- 
lution, but  within  one  year  from  the  date  ol 
the  certificate,  will  keep  the  certificate  in  force, 
so  as  to  entitle  its  holder  to  share  in  the  safety 
fund.  Id. 

201.  Nonpayment  of  any  assessment,  made 
prior  to  the  filing  of  a  bill  for  dissolution,  with- 
ta  the  time  linuted  after  notice  given  as  pro- 
▼ided,  will  invalidate  a  certificate,  so  as  ic  pre- 
clude its  holder  from  sharing  in  the  safef  v 
fund.  Id. 

^.  BrinstaiefMnL 

202.  Failure  to  pay  an  assessment  by  reason 
•f  a  stroke  of  apoplexy  causing  unconsciousness 
which  continues  until  death  will  not  forfeit  a 
benefit  certificate  which  declares  that  it  shall  be 
void  for  failure  to  pay  assessments,  where  it 
also  provides  that  a  member  may  be  reinstated 
by  paying  assessment  arrearages,  "for  valid 
reasons  to  the  officers  of  the  association,"— «uch 
as  a  failure  to  receive  notice  of  the  assessmenL 
DmnU  v.  MoMachusUU  Ben.  Am.  120  N.  T. 
496,  9:  189 

20J.  ."Valid  reasons  •'for  which,  under  his 
contract,  a  person  may  be  reinstated  in  a  benefit 
association  after  failure  to  pay  an  assessment, 
are  not  to  be  arbitrarily  determined  by  its  offi- 
cers, but  their  determination  is  subject  to  re- 
yiew  in  the  courts.  Id. 

204,  A  reversal  by  the  proper  officers  of  a 
masonic  lodge  as  illegal,  although  after  the 
death  of  the  member,  of  a  vote  by  which  such 
member  was  suspended,  and  his  restoration  to 
the  rolls  as  of  the  date  of  his  apparent  suspen- 
sion, render  him  a  member  as  though  no  such 
vote  had  ever  been  passed,  so  as  to  create  a  lia- 
tiility  on  a  certificate  of  membership  in  a  mu- 

•••  ladfls  to  Kotos  Procodlnir* 


tual  benefit  society;providing  that  membership 
shall  be  forfeited  by  suspension  or  nonmem- 
bership  in  any  masonic  lodge.  OonneUy  v. 
Masonie  Mut.  Ben.  Amo,  58  Conn.  552, 

9:  428 

205.  Reinstatement  of  a  person  insured,  to 
which  he  had  a  right  upon  certain  conditions 
complied  with,  constitutes  no  consideration 
for  a  stipulation  exacted  from  him,  reducing 
the  amount  for  which  the  society  should  )^ 
liable.  Davidson  v.  Old  FeopUf9  Mut.  Ben. 
i&w.  89  Mhm.  808,  1:482 

206.  Acceptance  by  the  insurer,  with  full 
knowledge  of  the  facts,  of  the  amount  due  on 
a  premium  note  which  was  overdue  and  unpaid 
at  the  time  of  the  destruction  of  a  part  oif^the 
insured  property,  will  render  him  liable,  under 
a  policy  providing  for  a  suspension  of  liability 
during  default  in  payment  of  premium  notes, 
for  the  amount  of  the  loss  already  accrued,  and 
will  estop  him  from  claiming  either  a  for- 
feiture or  that  his  liabili^  reeved  from  time 
of  payment  and  attached,  only  to  property  not 
then  destroyed;  at  least  where  the  entiia 
premium  was  thereby  paid,  and  there  was  no 
provision  that  default  in  payment  should 
entitle  the  insurer  to  treat  the  premium  as 
earned.  Fhcsnix  Ine.  (Ja.  v.  lanUtnenn,  125 
Ind.  84,  9:  817 


lY.  Tbaksfbb  of  Policy  or  of  Iktebest 

Therein. 

a.  Aseignment  GeneraUff. 

See  also  if^ft^,  882. 

207.  The  assignability  of  insurance  contracts 
is  not  afi'ected  by  the  question  whether  the  pol- 
icy was  issued  by  a  corporation  created  under 
the  laws  of  the  State  in  which  the  controversy 
arises.    Brick  v.  CdmpbeU,  122  N.  Y.  387, 

10:  269 
Of  Are  policy. 

208.  A  purchaser  of  property  insured,  to 
whom  the  policy  is  assigned  with  the  consent 
of  the  insurer,  is  not  affected  by  a  forfeiture 
of  the  policy  occurriiig  previous  to  the  assign- 
ment. OmUinsrUal  Jm.  Co.  y.  Munne,  120 
Ind.  80,  6:  480 

209.  The  assignment  of  an  insurance  policy 
with  the  consent  of  the  insurer  creates  a  new 
contract  between  the  latter  and  tbe  assignee, 
which  is  unaffected  by  any  causes  of  forfeiture 
previously  existinsT  and  unknown  to  either 
party.  HaU  y.  Niagara  F.  Ine.  Co.  93  Mich. 
184,  18:  135 

Of  life  Inaorance* 

210.  The  insured  may  assign  a  life  policy 
payable  to  his  * 'legal  representatives.*'  Uurst 
v.  Mutual  Beeerve  Fund  L.  Aeeo.  78  Md.  — , 

20:  761 

211.  Sufficient  consideration  for  the  assign- 
ment of  a  life  insurance  policy  exists  where 
partnership  money  has  been  loaned  by  the  as- 
signee to  the  firm  of  whicn  the  insured  is  a 
member  and  which  becomes  insolvent  before 
repayment,  where  the  insured  recognizes  that 
the  loan  was  a  personal  favor  to  himself.    Id. 

212.  An  assignment  of  an  interest  in  a  life 
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insurance  policy  payable  at  tbe  death  of  the 
insured  to  a  trustee  for  the  benefit  of  tbe 
aesigDor  and  others  entitles  the  assignee  to 
such  interest  on  the  death  of  the  insured, 
although  the  assignor  died  previously.  BetD- 
lett  y.  Haniefor  Incurable$,  74  Md.  850, 

17:  447 

218.  An  assignment  of  all  moneys,  rights, 
credits,  goods,  chattels  and  effects,  now  belong- 
ing to  the  assignor,  or  to  which  she  is  in  any 
way  entitled,  made  to  a  home  for  inebriates  as 
a  part  consideration  for  receiving  and  support- 
ing her  during  life,  includes  her  interest  in  a 
life  insurance  policy  payable  to  a  trustee  for 
the  benefit  ef  herself  and  others  on  the  death  of 
the  insured,  and  ii  not  defeated  b^  a  provision 
that  an  assignment  of  the  policy  must  be 
Indorsed  upon  it.  Id. 

314.  An  assignment  of  alife  insurance  policy 
to  a  person  who  has  no  insurable  interest  is 
void.  BolUr  v.  Beam,  86  Va.  512,  6:  186 
Contra*  RittUr  v.  8mith,'70M.d.  261, 

8:  844 

215.  Tbe  fact  that  the  disposition  of  the 
balnnce  of  the  proceeds  of  a  life  insurance 
policy,  which  has  been  assigned  to  secure  a 
debt,  was  not  absolute,  but  that  payment 
thereof  was  directed  to  be  made  to  the  debt- 
or's heirs  or  to  such  other  person  as  he  should 
direct,  is  not  alone  sufiScient  to  deprive  the 
heirs  of  such  balance;  and  if  the  disposition  is 
otherwise  sufficient  thej  will  take  the  same, 
in  case  no  other  person  is  designated.  John- 
ifon  V.  Mexandjer,  126  Ind.  575,  9:  660 
Wife's  interest. 

216.  A  policy  on  the  life  of  her  hnnband,  is- 
sued for  the  benefit  of  the  wife,  or.  In  case  of 
her  death  before  her  husband,  of  her  children, 
was  not  assignable  by  her  during  the  lifetime 
of  her  husband  until  the  passage  of  N.  Y. 
Laws  1U79,  chap.  248.  Bhek  v.  Campbell, 
122  N.  Y.  887,  10:  269 

217.  A  married  woman  is  capable  of  assign- 
ing a  policv  of  insurance  issued  upon  the  life 
of  her  husband  for  her  benefit,  in  those  cases 
only  in  which,  and  to  the  precise  extent  to 
which,  she  has  been  expressly  enabled  to  as- 
sign by  statute.  Id, 

218.  Mere  possession  of  policies  by  an  as- 
signee under  an  assignment  which  was  void- 
able because  of  the  legal  incapacity  of  the 
assignor  to  make  the  assignment,  and  without 
any  affirmative  acts  of  the  assignor  ratifying  or 
recognizing  the  validity  of  such  voidable  as- 
signment,— is  not  sufficient  to  validate  it.    Id. 

219.  The  riffht  of  the  assignor  to  void  as- 
aignments  of  life  policies  which  are  voidable 
because  of  the  legal  incapacity  of  the  assignor  i 
to  make  them,  and  to  reclaim  the  policies,  is  \ 
not  barred  in  the  absence  of  any  act  recognizing 
them  or  declarations  admitting  their  validity, 
within  the  period  of  the  Statute  of  Limitations. 

Id. 
Of  benefit  certificate. 

220.  Where  a  member  of  a  mutual  Iwneflt  so- 
ciety obtains  the  insurance  himself  and  pays 
the  premiums,  the  fact  that  his  assignee  of  tne 
certificate  of  membership  has  no  insurable  in- 
terest in  his  life  will  not  prevent  such  assignee 
from  collecting  the  benefit.  Milner  y.  Bowman 
llUInd.  448,  6:  96 
But  see  case  next  following.  ! 

221.  A  sale,  for  a  valuable  consideration,  of] 
See  Index  to  Notes  Preceding. 


mutual  benefit  certificates  insuring  a  member't 
life,  is  void,  not  only  by  force  of  the  sodety'a 
regulations,  where  they  prohibit  such  sales,  but 
also  as  against  public  policy.  BUtdkvr  v. 
Thornton,  88  Ala.  241,  6:  140 

222.  Thedisposal,  by  will,  of  benefit  certifi- 
cates Insuring  testator's  life,  is  not  invalid  be> 
cause  of  his  previous  attempt  to  transfer  them 
to  the  legatee  by  a  sale  which  is  void  as  against 
public  policy.  id, 

228.  A  purehaser  or  assignee  of  insurance  on 
tbe  life  of  another  has  an  mterest  to  the  extent 
of  the  purchase  or  other  money  Invested  by 
him,  including  advancements  in  the  nature  of 
dues,  assessments,  and  premiums  to  preserve 
and  keep  the  issurance  in  force,  with  lawful 
Interest  thereon.  The  residue  he  holds  aa 
trustee  for  those  entitled  as  heirs  of  the  in- 
sured or  otherwise.  SclionfiM  v.  TkLrner,  75 
Tex.  824,  7:  189 

224.  The  next  of  kin  of  a  person  who  has  sold 
his  benefit  certificates  by  a  contract  which  is 
void  as  against  public  policy  cannot  compel  a 
purchaser  to  account  to  them  for  the  proceeds, 
where  the  society,  recognizing  the  sale,  has 
iasued  new  certificates  to  the  assignee,  and 
paid  over  the  money  to  him  on  the  death  of 
the  insured.  Stoelker  v.  Thornton,  88  Ala. 
241,  6:  140 

225.  A  certificate  of  membership  in  a  mutual 
oenefit  association,  payable  to  the  heirs  or  legal 
representatives  of  the  member,  which  is  as- 
signed by  him,  is  payable  to  the  assignee,  in  the 
absence  of  objection  by  the  association,  under 
the  Indiana  statute  providing  that  such  certifi- 
cates shall  be  a  contract  between  the  association 
and  the  insured,  and  that  the  beneficiary  may 
be  changed  by  agreement  between  the  parties. 
Milner  v.  Boiomany  119  Ind.  448,  6:  95 

226.  The  fact  that  a  member  of  a  niutuul 
benefit  society  who  assigned  the  membership 
certificate  was  insolvent  ai  the  time  of  his  death 
does  not  invalidate  the  assignment  where  it  is 
not  shown  that  he  was  insolvent  at  the  time  be 
made  the  assignment.  Jd. 

b.  Cliange  of  Benejidary, 

227.  An  indorsement  made  and  signed,  in 
the  name  of  the  member  by  another  person,  on 
a  benefit  certificate  sent  him  by  the  member, 
who  was  sick,  with  verbal  instructions  to  in- 
dorse it,  may  be  sufficient  to  change  the  bene- 
ficiaiy,  although  it  was  not  made  in  the  pres- 
ence of  the  member,  and  the  instructions  were 
not  given  by  him  in  person  directly  to  the  sign- 
er. Schmidt  y.  lotoa  K.  of  P,  /ns.  Amo.  82 
Iowa,  804.  11:  805 

228.  The  granting  of  a  new  beneficiary  cer- 
tificate on  an  application  by  a  member  who  had 
an  absolute  right  to  make  a  change  precfudea 
any  question  Uiereafter  as  to  the  sufficiency  of 
an  attestation  to  his  signature  to  the  written 
appl  ica tion  for  the  change.  JSimeoke  v.  Ora lul 
Lodqe  A.  0.  U.  W.  84  Iowa,  888,       16:  114 

229.  Where  a  member  has  done  all  thf;.t  he 
can  to  change  his  beneficiary,  under  the  rules 
of  the  society,  by  presenting  a  proper  petition 
and  depositing  his  certificate  of  membership, 
to  be  duly  attested  and  forwarded  to  the  officer 
whose  duty  It  is  to  make  the  change,  the  in- 
tended substitute  will  not  be  deprived  of  the 
benefit  by  the  facts  that  the  petition  was  not 
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sealed  and  attested  or  the  certificate  forwarded, 
by  reasou  of  the  fraud  and  collusion  of  the 
agent  of  the  association  and  the  former  bene- 
'flciary,  who  undertook  to  prevent  ttie  change, 
if  it  is  shown  that  the  association  was  at  lUl 
4ime8  ready  and  willing  to  make  the  change 
.and  would  have  done  so  but  for  the  fraud  and 
ooUusion.  Maa'sh  v.  Supreme  Council  A,  L, 
-ofH.  149  Mass.  512,  4:  882 

230.  A  designation  may  be  made  by  will  of  a 
new  beneficiiury  to  receive  the  fund  to  become 
due  by  reason  of  a  certificate  of  membership  in 
a  mutual  benefit  society,  although  the  rules  of 
the  order  provide  for  a  change  by  indorsement 
on  the  back  of  the  certificate,  where  through 
no  fault  of  the  member  the  certificate  has  been 
lost  or  mislaid  so  that  a  search  for  it  at  his  re- 
quest proves  unavailing.  Orand  Lodge  A.  0. 
U.  W.  V.  JVirfi,  90  Mich.  87,  16:  860 

281.  A  clause  in  the  charter  of  a  benefit  in- 
surance society,  which  attaches  the  beneficial 
interest  in  the  insurance  to  membership  in  the 
-society,  and  permits  the  member  to  change  the 
beneficiary  or  payee  of  the  insurance  at  any 
time  without  the  latter*s  consent,does  not  pre- 
vent the  making  of  a  contract  between  the  pur- 
ties  by  which  a  vested  iutercet  will  pass  to  the 

•designated  payee,  which  will  compel  the  soci- 
ety torecognize  him  as  the  one  entitled  to  the 
proceeds  of  the  insumnce  certificate.  Smith 
V.  Natumdl  Ben,  Soc,  128  N.  Y.  85,     9:  616 

282.  A  member  of  a  mutual  benefit  association 
may  by  writing  signed  by  him  surrender  his 
henefit  certificate,  and  direct  the  payment  of  the 
benefit  to  new  beneficiaries,  and  direct  a  new 
■certificate  payable  to  them,  although  the  writ- 
ing, mailed  to  the  association  just  before  his 
•death,  did  not  reach  it  until  after  that  event, 
tmd  though  the  original  certificate  remains  with 
his  wife,  to  whom  it  is  payable  and  who  refuses 
to  surrender  it,  the  application  having  directed 
payment  to  her  subject  to  such  future  disposal 
as  he  might  thereafter  direct  Clark  v.  HirseU 
81  Iowa,  2oO,     .  9:  841 

288.  One  who  became  a  meifiber  of  a  Mas- 
sachusetts beneficiary  corporation  formed  un- 
der the  general  laws  as  they  existed  prior  to 
Mass.  Act  1882,  chap.  195,  enlarging  the  pow- 
ers of  such  associations,  can,  under  the  pro- 
visions of  that  Act,  upon  compliance  with  the 
rules  of  the  corporation,  designate  his  mother 
as  beneficiary  in  place  of  the  former  one,  if 
the  corporation  assents  to  such  change,  al- 
though it  has  not  formally  accepted  the  later 
statute,  and  although  the  mother  is  not  shown 
to  be  actually  dependent  on  the  member. 
Mareh  v.  Supreme  CouncUy  A,  Z.  of  H.  149 
Mass.  512,  4:  888 

284.  The  beneficiary  named  in  a  certificate 
of  membership  in  a  uenefit  society,  which  au- 
thorizes the  substitution  of  another  beneficiary 
for  the  one  originally  named,  has,  during 
the  lifetime  of  the  member  who  holds  the  cer- 
tificate, no  vested  right  in  the  anticipated  ben- 
efit, and  such  holder  may  at  any  time  make 
such  changes  in  the  beneficiary  as  the  law  of 
the  association  permits,  within  the  limits  of 
those  classes  for  whom  by  statute  such  assocla- 
%\on9  may  provide.  Id. 

285.  Where  a  member  of  a  benefit  society  has 
complledwithall  the  requirements  necessary  to 
effect  a  substitution  of  a  proper  person  as  ben- 
eficiary m  place  of  the  one  originallydesignated 


by  nim,  and  has  surrendered  his  certificate  to 
the  proper  officer  of  the  local  lodge  for  the 
purpose  of  having  the  change  made,  and  all 
that  remains  to  be  done  is  the  purely  formal 
matter  of  making  the  change,  without  a  particle 
of  discretion  remaining  in  anyone,  the  right  of 
the  substituted  beneficiary  attaches,  and  the 
new  certificate,  when  issued,  will  relate  back  to 
the  time  of  such  surrender,  so  that  his  claim 
will  not  be  defeated  by  the  death  of  the  member 
before  the  change  is  actually  made.  Luhre  v. 
Luhre,  123  N.  Y.  867,  9:  684 

286.  The  designation  of  the  member's  wife  as 
beneficiary  in  a  mutual  benefit  certificate  will 
give  her  no  absolute  right  to  the  money  due 
Diereon,  of  which  she  cannot  be  deprived  oy  the 
substitution  in  her  place  of  a  new  beneficiary 
in  accordance  with  the  rules  of  the  associati(m, 
where  such  change  was  provided  for  by  the 
constitution  and  by-laws  of  the  society  at  the 
time  she  was  originally  designated.  Id, 


V.  Waivkb;  Estoppel. 
a.  In  General;  Notice. 

See  also  eupra,  168;  infra,  282,  802,  803,840, 
841. 

287.  A  policy  of  insurance  within  the  power 
of  a  mutual  benefit  society  under  its  charter, 
but  conflicting  with  its  by-laws,  will  be  deemed 
a  waiver  of  such  by-laws  in  favor  of  the  as- 
sured, and  will  be  controlling.  DaHdaon  v. 
Old  PeopU^e  Mut,  Ben.  Soc,  89  Minn.  808, 

1:  488 

288.  The  fact  that  by  the  chart  er  of  a  mutual 
benefit  association  a  particular  method  of  no- 
tice of  assessments  falling  due  is  declared  to 
be  sufficient  and  binding  on  all  members  does 
not  exempt  the  corporation  from  the  operation 
of  the  principles  of  equitable  estoppel,  which 
apply  to  all  other  persons,  natural  or  juridical. 
Gunther  v.  Neu)  Orleane  Cotton  Exeii.  Mut.  Aid 
Afiso.  40  La.  Ann.  776,  8:  118 

239.  An  insurance  company  is  not  bound  to 
elect  to  declare  void  or  continued  a  policy  pro- 
viding that  it  shall  be  void  if  any  change  by 
legal  process  takes  place  in  the  possession  of 
the  'property,  upon  receiving  notice  of  the 
change  of  possession  by  attachment  of  the 
property.  Carey  v.  German-American  Ina, 
Co.  34  Wis.  80,  80:  867 

240.  An  insurance  company's  letter  stating 
that  it  could  not,  by  reason  of  the  landlord 
entering  for  the  purpose  of  rebuilding,  be  dis- 
charged from  liabihty  on  a  policy  insuring  a 
tenant  against  liability  for  rent  in  case  the 
leased  buildings  are  burned,  and  that  such 
defense  would  not  be  raised,  will  not  estop  the 
company  from  asserting  its  discharge  from 
further  liability  by  reason  of  an  entry  by  the 
landlord  under  an  agreement  with  the  tenant  to 
continue  the  payment  of  the  rent.  Boyal  Ina, 
Co.  V.  Ildler,  183  Pa.  162,  7:  41 1 

241.  Where  one  clause  of  an  insurance  certifi- 
cate declares  that  it  shall  be  void  if  the  assured 
shall  use  alcoholic  stimulants  to  such  an  ex- 
tent as  to  injure  his  health,  and  another  clause 
authorizes  the  insurer  to  cancel  the  certificate 
for  such  reason,  if  the  insurer  issues  the  cer- 
tificate, and  afterwards  receives  the  premium 
thereon,  with  knowledge  of  such  habits  of  the 
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assured  as  would  give  It  the  rip:ht  to  resdnd, 
which  right  it  does  not  exercise,  it  will  be  held 
to  have  waived  the  other  provision  rendering 
the  certificate  void  for  the  very  same  conduct 
for  which  the  certificate  might  have  been  re- 
scinded. Xevmian  v.  Covenant  Mut,  Ben,  Aeso. 
76  Iowa,  56,  1:  669 

Notice* 
See  also  infra,  259-269. 

242.  Notice  that  three  stores  belonging  to  the 
same  person  are  all  located  at  the  foot  of  the 
same  street  Is  not  notice  that  they  are  all  in 
the  same  building.  Oerman- American  ln$,  Co, 
v.  Commercial  F,  Ins.  Co,  (Ala.)        16:  291 

24i5.  Notice  to  an  insurance  company  at  the 
time  of  the  issuance  of  a  policy,  that  there  lA 
prior  Insurance,  will  estop  it  from  asserting 
that  the  policy  is  void  under  a  condition  against 
other  insurance.  Reed  T,  Equitable  F.  <&  M. 
Ins,  Co.  17  R.  I.  785,  18:  496 

b.  AetSf  Knotcledge,  or  Fraud  of  Agent, 

244.  A  provision  in  an  insurance  policy,  that 
no  agent  of  the  companjr  shall  be  held  to  nave 
waived  any  of  its  conditions  unless  such  waiver 
is  indorsed  on  the  poliey,  is  ineffectual  to 
limit  the  legal  capacity  of  the  company  to  after- 
wards bind  itself,  contrary  to  the  conditions 
of  the  policy,  by  an  agent  acting  within  the 
scope  of  his  general  authority.  LawJberion  v. 
Connecticut  F.  Ins,  Co,  89  Minn,  129,  1:  222 

245.  A  provision  in  an  Insurance  policy  that 
no  agent,  other  than  the  president  or  secre- 
tary, slmll  have  authority  to  waive  any  terms 
or  conditions  of  the  policy,  is  ineffectual  to 
prevent  such  waiver,  by  a  generU  agent. 
German  Ins,  Co,  v.  Gray,  48  Kan.  497,  8:  70 

246.  A  provision  of  an  insurance  policy,  that 
no  officer,  agent,  or  representative  of  the 
company  shall  be  held  to  have  waived  any  of 
its  terms  or  conditions,  unless  such  waiver  be 
indoised  thereon  in  writing,  is  valid,  and 
prevents  an  oral  waiver  by  a  local  agent  of 
forfeiture  for  breach  of  a  condition  of  the 
policv.  Carey  v.  Oerman-American  Ins.  Co, 
84  W'is.  80,  20:  267 

247.  A  local  agent  having  authority  only  to 
receive  proposals  lor  insurance,  Hx  rotes  oi 
premium,  and  issue  policies,  cannot  waive  the 
condition  of  a  policy  requiring  a  statement  of 
loss.  Smith  Y.  Niagara  F.  Ins.  Co,  60  Vt. 
682,  1:  216 

248.  Where,  after  the  loss  of  an  insured 
building,  a  third  person  who  contemplates 
purchasing  the  policy  eoes  to  the  agent  through 
whom  it  was  obtained,  states  his  purpose,  and 
asks  concerning  it,  and  is  told  that  it  is  all 
right  and  that  flie  loss  will  be  paid,  the  com- 
pany will  be  estopped  from  setting  up  misrep- 
resentations in  the  application  as  a  defense  to 
a  suit  by  such  person  after  he  has  purchased 
the  policy  on  the  faith  of  such  statements  of 
the  agent,  if  it  be  shown  that  the  agent  had 
authority  to  make  them.    Phanix  Ins,  Co,  v. 

Copeland,  86  Ala.  551,  4:  848 

Agent's  neg^lect  or  mistake. 

249.  An  applicant  for  insurnnce,  who  gives 
correct  answers  to  a  general  a^ent  respecting 
incumbrances,  is  not  prejudiced  by  the  agent's 
failure  to  mention  them  in  the  written  applica- 
tion which  the  applicant  signs,  although  the 
policy  stipulates  that  the  application  shall  be 

See  Index  lo  Notes  Preoedlii|f« 


considered  a  part  of  the  policy  and  a  warranty 
of  the  statements  therein  contained.  German 
Ins,  Co,  V.  Gray,  43  Kan.  497,  8:  7a 

250.  A  warranty  by  an  applicant  for  life 
insurance,  that  his  answers  to  the  Bociety'a 
medical  examiner  are  true,  does  not  make 
him  responsible  for  the  truth  of  such  answers 
as  reported  to  the  company ;  and  if,  by  being 
incorrectlv  written  down  by  such  examiner 
without  tne  applicant's  knowledge,  they  are 
untrue  as  reported  to  the  company,  the  policy 
will  not  be  avoided  thereby.  E^itMe  L, 
Assur,  Soc,  V.  Maeleioood,  75  Tex.  888, 

7:  217 

251.  The  s{|^ature  of  an  applicant  for  life 
insurance,  written  at  the  beginning  of  the  pa- 
per containing  his  medical  examination,  is  for 
purposes  of  identification,  rather  than  for  the 
purpose  of  binding  him  for  the  truth  of  the- 
coutents  of  the  paper.  Id. 

252.  The  failure  of  an  insurance  agent  to 
write  upon  a  policy  the  permission  which  he 
has,  in  the  exercise  of  his  authority,  granted  to 
place  incumbrances  on  the  property,  will  not 
defeat  the  permission,— -especially  where  he 
took  an  active  part  in  procuring  the  mone^  for 
the  insured,  and  gave  assurances  that  the  rights 
of  the  latter  were  fully  protected.  Beebe  v. 
Ohio  Farmers  Ins,  Co.  93  Mich.  514.  18:  481 

253.  If  a  contract  of  insurance  relates  to  one 
definite  and  distinct  subject  it  cannot  be  tumea 
into  a  contract  for  the  insurance  of  another  and 
different  subject,  on  proof  that  the  agent  of  the 
company  by  mistake  described  the  wrong  prop- 
erty in  his  application.  Landers  v.  Cooper 
115  N.  Y.  279,  6:  688 

254b  In  order  to  avoid  the  effect  of  a  condi- 
tion against  prior  insurance,  proof  that  the 
agent  who  took  it  was  put  upon  inquiry  in 
relation  to  it  is  insuflScient;  it  must  be  shown 
that  as  a  matter  of  fact  the  agent  knew  of  the 
outstanding  insurance.  He  cannot  be  held  to- 
have  such  knowledge  whera  'by  mistake  he- 
supposes  it  to  have  expired.  Id, 

255.  A  f  alsd  statement  in  an  application  for 
insurance,  that  there  is  no  other  insurance  on 
the  property,  wiU  not  make  the  policy  void 
where  the  other  insurance  was  placed  upon  it 
by  the  same  insurance  agents,  and  the  state- 
ment of  the  insured  to  the  agents  who  wrote 
the  application  was  that  there  was  no  other  in- 
surance except  what  they  had  placed  on  the 
property.  Steele  v.  German  Ins.  Co.  93  Mich. 
81,  18:  85 

Affent's  fraud. 

2^6.  An  insurance  company  cannot  repudi- 
ate the  fraud  of  its  a^nt  in  inserting  untrue 
answere  in  the  application,  and  thus  escape 
the  obligations  of  its  contract^  merely  because 
the  assured  accepted  in  good  faith  the  act  of  the 
agent,  without  examination.  Kister  v,  LAanor* 
Mut,  Ins.  Co,  128  Pa.  558,  6:  646 

257.  Knowledge  that  an  insurance  agent 
cannot  issue  a  policy  does  not  prevent  an  ap- 
plicant from  relying  upon  him  to  write  an- 
swers in  the  application.  Bowlus  v.  Phcsnix 
Ins,  Co.  138  Ind.  106,  20:  40O 

258.  False  answera  written  by  an  insurance 
agent  in  an  application  by  a  person  who  give» 
him  truthful  information  are  binding  on  the 
insurer.  Id. 
Knowledge  of  agent. 

259.Baiowledge  affecting  the  rights  of  the  in- 
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tared,  wbicli  comes  to  an  agent  oi  an  insur- 
ance company  while  be  is  performing  the  du- 
ties of  his  agency  in  receivm^  applications  for 
insurance  and  delivering  policies,  becomes  the 
knowledee  of  the  company;  and  if  the  latter 
afterwarSs  collects  premiums  of  the  insured,  it 
waives  all  objections  with  re^rard  to  the  mat- 
ters of  which  it  has  such  knowledge.  Mo- 
Ourk  ▼.  Metropolitan  L,  In$,  Co.  56  Conn.  528, 

1:  663 
260.  The  knowledge  of  an  assistant  district 
Bupenntencient  of  a  Jlie  insurance  company, 
who  has  entire  charge  of  taking  applications, 
deliyering  nolicies,  and  collectmg  premiums 
within  his  aistrict,  having  agents  under  him, 
that  an  insured  is  connected  with  the  liquor 
business,  is  imputable  to  the  company;  and  the 
receipt  of  premiums  by  such  agent  with  such 
knowledge  may  be  construed  as  a  waiver,  by 
the  company,  of  a  provision  in  the  jwlicy  re- 

auiring  a  written  permit  signed  by  the  presi- 
ent  or  secretary,  to  be  connected  with  the 
iquor  business.  Id. 

261.  A  general  agent  of  an  insurance  company 
— unless  restricted  in  his  power,  and  tnis  is 
known  to  Uie  plaintiff — can  waive  a  statement 
of  the  loss,  although  by  the  terms  of  the  policy 
that  was  a  condition  precedent  to  recovery, 
but  he  can  waive  it  only  in  the  manner  pn> 
Tided  by  the  policy.  JSmith  v.  Ifictgara  F. 
Im.  Co,  60  Vt.  682,  1:  216 

262.  A  condition  against  other  insurance. con- 
tained in  a  policy  or  insurance,  is  not  waived 
by  the  issuance  of  the  policy  after  notice  to  a 
mere  soliciting  agent  of  the  existence  of  addi- 
tional insurance.  Beed  v.  JEquitable  F.  &  M. 
Ins,  Co,  17  li.  I.  785,  18:  496 

268.  The  knowledge  of  an  incumbrance,  on 
the  part  of  an  insurance  agent  who  filled  out 
an  application  and  had  the  applicant  sign  it 
without  reading,  assurinr  her  that  it  was  all 
right  and  that  she  was  fully  protected  under 
it,  will  prevent  a  forfeiture  because  of  such  in- 
cumbrance, which  is  not  stated  in  the  applica- 
tion. Beebie  v.  OTuo  Farmer  $  Ins.  Co.  (Mich.) 
93  Mich.  514,  18:481 

264.  Wliere  a  husband  actlni?  for  his  wife  in 
obtaining  fire  insurance  lays  before  the  agent 
all  papers  showing  the  nature  and  extent  of 
incumbrances  on  £e  property,  and  the  agent 
makes  the  application  accordingly  and  pro- 
cures a  policy,  the  company  is  thereafter  es- 
topped from  setting  up  false  representations  as 
to  such  incumbrances.  Phmnix  Ins,  Co.  v. 
Oopeland,  86  Ala.  551,  4:  848 

265.  A  fire  insurance  company  is  estopped 
from  taking  advantage  of  the  falsity  of  an  an- 
swer in  an  application  for  insurance,  where  at 
the  time  of  the  issue  of  the  policy  it  person- 
ally, or  through  its  agent,  has  knowledge  of 
the  facts  which  the  question  answered  Is  in- 
tended to  elicit.  DtoeUing-llouse  Ins,  Co.  v. 
Brodie,  52  Ark.  11,  4:  468 

266.  Where  an  agent,  having  power  to  effect 
Insurance  without  even  con.sulting  the  liome 
oflSce,  was  fully  apprised  of  the  ignorance  of 
the  person  insured,  who  was  an  illiterate  Ger- 
man woman  unable  to  read  or  write  the  Eng- 
lish language,  and  knew  all  about  the  nature 
and  extent  of  her  title,  a  policy  issued  by  him 
on  her  property  will  not  be  void  because  she  is 
not  the  absolute  and  unconditional  owner,  al- 
though it  contained  a  stipulation  that  it  should 
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be  void  in  that  event.    Hartford  F,  Ins.  Co,  v. 
fla£M,87Ey.  581,  2:  64 

267.  Where  the  agent  of  afire  insurance  com- 
pany to  whom  an  application  for  insurance 
was  made,  who  himself  wrote  answers  to  ques- 
tions in  the  application,  the  applicant  only 
signing  it,  had  knowledge  of  the  falsity  of  an 
affirmative  answer  to  the  question.  "Do  all 
the  stove-pipes  go  directly  into  the  brick 
chimneys?" — the  company  was  estopped,  in  an 
action  on  the  policy,  from  setting  up  the  fal- 
sity of  such  answer,  under  a  condition  in  the 
policy  voiding  it  for  falsity  in  statements  made 
in  the  application.  DweLling^Mouse  Ins.  Co. 
V.  Brodie,  52  Ark.  11,  4:  468 

268.  An  insurance  agent's  knowledge  of  the 
deafness  of  an  applicant  for  accident  insurance 
will  be  imputed  to  the  company,  so  as  to  pre- 
vent af  forfeiture  of  the  policy  on  account  of  an 
answer  written  by  the  agent  for  the  applicant, 
that  he  was  not  subject  to  any  bodily  ipfirmity. 
FoUett  V.  UniUd  States  Mut.  Aod.  Asso.  (N.  C.) 
110  N.  C.  877,  16:  668 

269.  A  claim  that  deafness  is  a  bodily  infirmity 
which  is  covered  by  a  representation  by  an  ap- 
plicant for  accident  insurance  that  he  is  free 
from  bodily  infirmities  is  deemed  to  have  been 
waived  where  the  insurer's  agent,  by  personal 
observation,  knew  or  had  abundant  opportunity 
to  know  the  extent  of  applicant's  deafness,  be- 
fore the  application  was  signed,  notwithstand- 
ing a  provision  in  the  policy  that  the  company's 
agents  shall  have  no  power  to  waive  its  condi- 
tions. FoOett  V.  United  States  Mut,  Aeei.  Asso. 
107  N.  C.  241,  18:  816 

c.  Cf  Limitation,  Arbitration,  and  Proofs  oj 

Loss, 

270.  A  condition  in  a  fire  insurance  policy, 
that  an  action  thereon  must  be  brought  withm 
a  specified  time  after  loss,  or  it  will  be  com- 
pletely barred,  is  valid;  but  it  is  waived  if  the 
course  of  conduct  of  the  company,  through  its 
agent,  is  such  as  to  induce  the  assured  ^  be- 
lieve that  the  loss  will  be  adjusted  and  paid 
without  suit,  and  if  for  that  reason  suit  is  not 
brought  within  the  prescribed  time.  IkoeU' 
ingSouse  Ins.  Co,  y.  Brodie^  52  Ark.  11, 

4:  468 

271.  The  limitation  clause  and  arbitration 
clause  in  an  insurance  policy  can  be  orally 
waived  by  the  insurer.  Hutchinson  v.  Liver" 
pool  dbL.  dbO,  Ins,  Co.  153  Mass.  148, 

10:  668 

272.  A  submission  to  two  arbitrators  for  the 
appraisal  of  damages  to  insured  property  .which 
provides  for  the  selection  of  a  third  "in  case  of 
disagreement,"  who  shall  act  with  the  first 
two  in  matters  of  difference  only,  is  a  waiver 
of  a  provision  in  the  insurance  policy  requiring 
that  they  "shall  first  select  an  umpire.*'  Chan" 
dos  V.  Ameriean  F.  Ins,  Go.  84  Wis.  184, 

19^821 
278.  A  provision  that  a  reference  as  to  the 
amount  oi:  loss  shall  be  a  condition  precedent 
to  a  right  of  action  on  an  insurance  policy  it 
waived  by  an  absolute  denial  of  any  liability, 
when  an  insufficient  offer  is  made  to  refer, 
without  any  objection  to  the  offer.  Wainer 
V.  Milford  Mut,  F.  Ins.  Co.  158  Mass.  885, 

11:  698 
274.  The  failure  of  an  insurance  company  to 
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object,  withiB  a  reasonable  time,  to  proots  ot 
loss  taken  by  its  duly  authorized  adjuster,  who 
has  expressed  satisfaction  with  the  same  and 
promiMd  payment  of  the  loss,  precludes  it  from 
Uiereafter  objecting  that  they  are  insufficient. 
German  I'M.  Co,  v.  Gray,  48  Kan.  497, 

8:  70 

275.  Failure  to  furnish  proof  of  loss  within 
the  time  required  is  waived  where  the  insured, 
after  attempting  to  do  everythinff  necessary,  is 
lulled  into  security  by  the  acts  of  the  company 
or  its  agent,  and  is  lea  to  believe  they  are  pre- 
paring t6  adjust  his  loss.  ICentan  ins.  Co.  v. 
Wiggtnton,  89  Ky,  330,  7:  81 

276.  Refusal  to  pay  a  policy  solely  on  the 
ground  tliat  the  insured  has  no  title  to  premises 
is  a  waiver  of  objections  as  to  proofs  of  loss. 
German  F.  Ins.  Go.  v.  Gueck,  130  111.  845, 

6s  836 

277.  Formal  proofs  of  loss  required  by  an  in- 
surance policy  are  dispensed  with  by  the 
adjuster  of  the  company  taking  written  sworn 
examinations  of  the  assured,  requiring  him  to 
furnish  duplicate  bills  of  goods,  referring  to  the 
examinations  and  bills  as  proofs  of  loss,  stating 
to  the  assured  that  nothing  more  is  required, 
and  offering  to  pay  portions  of  the  loss.  Wright 
v.  London  F.  Ins.  Asso.  (Mont.)         19:  811 

d.  As  to  Premiums. 

278.  Though  the  charter  of  a  benefit  society 
provides  only  for  notice  by  posting,  yet,  if  the 
company  adopts  the  practice  of  always  send- 
ing written  notice  by  mail,  to  a  particular  class 
of  members,  of  assessments  due;  and  if,  on  a 
particular  occasion.  It  failed  to  send  such  no- 
tice; and  if  the  failure  to  pay  was  solely  due  to 
the  want  of  notice;  and  if,  upon  information, 
payment  was  tendered. — the  company  is  es- 
topped from  claiming  the  forfeiture.  Ghun- 
ther  y.  New  Origins  Cotton  Exch.  Mut.  Aid 
Asso,  40  La.  Ann.  776,  2:  118 

279.  That  an  insurnnce  company  upon  three 
prior'occasions  accepted  the  premium  from 
the  insured  after  maturity,  he  being  in 
good  health  at  the  time,  did  not  continue  the 
policy  in  force  after  a  subsequent  default  in 
the  payment  of  the  premium,  during  which 
the  insured  died.  Lantz  v.  Vermont  L.  Ins. 
Co.  189  Pa.  546,  10:  677 

280.  Sending  a  policy  to  the  assured  on  his 
promise  to  remit  the  premium  does  not  estop 
the  insurer  from  denying  its  validity  for  non- 
payment of  premium,  as  against  a  mortgagee 
to  whom  '*]oss,  if  any,  is  payable,"  although 
he  received  the  policy  from  the  assured  with- 
out notice  that  the  premium  was  unpaid. 
Union  Bldg.  Asso.  v.  BocJ^ord  Ins.  Co.  (Iowa) 

88  Iowa,  647,  14:  848 


YI.  Thb  Loss ;  Remedies  of  the  Assttbbd. 

a.  Proofs;  Arbritration, 

See  also  infra,  863. 

281.  Failure  to  make  proofs  of  loss  within 
sixly  days  after  the  fire,  as  required  by  the 
Michigan  standard  policy,  which  provides  that 
the  loss  shall  not  become  payable  until  sixty 
days  after  such  proofs,  and  that  no  suit  or  ac- 
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tion  shall  be  maintainable  "until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  .unless  commenced 
within  twelve  months  next  after  the  fire,"  will 
not  make  the  policy  void,  where  the  specified 
requirements  in  fourteen  cases  expressly  pro- 
vide for  a  forfeiture  in  case  of  failure  to  comply 
therewith,  but  no  such  provision  Is  made  in  re- 
spect to  the  proof  of  losa.  ^liUle  v.  Gen%an 
Ins.  Co.  98  Mich.  81,  18:  86 

282.  AfiSdavits  of  physicians  as  to  the  cause 
of  death  of  u  person  insured,  made  on  blanks 
furnished  by  the  insurance  association,  and 
forwarded  with  other  proofs  of  death,  will 
not  conclude  or  estop  the  beneficiary  as  to  the 
real  cause  of  death.  Bentz  v.  Northwestern 
Aid  Asso,  40  Minn.  202,  8:  784 

288.  The  provision  in  a  policy  requiring  the 
insured  to  furnish  a  full  and  detailed  statement 
of  the  loss  and  the  amount  claimed  does  not 
require  that  the  insured  shall  attempt  to  com- 
pute or  state  the  share  of  loss  to  be  borne  by 
each  insurer,  where  there  are  several  who  are  li- 
able. Ifhiller  V.  Detroit  F.  dk  M.  Ins.  Co.  (C. 
0.  N.  D.  111.)  86  Fed.  Rep.  469,  1:  801 

Certificates. 

284.  The  failure  to  furnish  the  certificate  of  a 
magistrate  or  notary  public,  which  a  fire  in- 
surance policy  provides  that  the  insured  ''shall 
if  required  furnish,"  is  not  excused  by  the  fact 
that  the  magistrate  or  notary  public  for  any 
oausc  whatever  refused  to  give  it.  iMne  v. 
St.  Paul  F.  &  M.  Ins.  Co.  50  Minn.  227, 

17:  197 
Arbitration. 
See  also  supra,  271-278. 

285,  A  provision  for  arbitration  of  all  differ- 
ences between  a  relief  association  and  a  mem- 
ber will  not  prevent  bringing  a  suit  for  bene- 
fits  in  the  first  instance  without  arbitration. 
Kinney  v.  Baltitnore  d  0.  Employes  Asso. 
86W.  Va.  385,  16:  148 

2b6.  Arbitration  is  not  a  condition  precedent 
to  an  action  on  a  policy  promising  to  pay  a 
sum  certain  in  case  of  death,  although  it  pro- 
vides that  no  suit  shall  be  brought  thereon 
unless  the  matter  "has  been  first  referred"  to 
arbitration.  Badenfeld  v.  Massachusetts  Mut 
Acci.  Asso.  154  Mass.  77,  13:  868 

287.  A  provision  of  the  laws  of  a  mutual 
benefit  society  formed  by  the  voluntary  asso- 
ciation of  its  members,  that  the  determination 
of  the  tribunals  of  the  society  upon  an  endow- 
ment certificate  payable  on  the  death  of  a 
member  shall  be  conclusive,  and  that  no  suit 
at  law  or  in  equity  shall  be  commenced  by  any 
member  or  beneficiary,  is  not  invalid  as  against 
public  policy,  in  ousting  the  courts  of  juris- 
diction. Ganjield  v.  Great  Camp  K.  of  M. 
87  Mich.  626,  13:  686 

288.  A  by-law  of  a  mutual  benefit  insurance 
society  requiring  the  presentation  of  claims  to 
subordinate  ofilcers,  and,  in  case  of  a  decision 
adverse  to  t^e  claimant,  that  an  appeal  be  taken 
to  the  governing  body  of  the  society,  is  reason- 
able and  valid,  and  is  not  invalidated  by  a 
further  distinct  invalid  provision  assuming  to 
make  the  decision  on  such  appeal  final  and 
conclusive.  Sttpreme  Council  0.  of  C.  F,  v. 
Forsinger,  125  Ind.  52,  9:  601 

2Hft.  On  the  total  destruction  of  property  in- 
sured by  a  valued  policy  which  provides  for 
arbitrators,  no  arbitration  is  necessary,  as  there 
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Is  nothing  to  arbitrate.    Oerman  Ins.  Oo.t, 
Eddy,  86  Neb.  461,  19:  707 

290.  The  presentution  of  a  builder's  affidavit 
as  to  tne  amouDt  of  loss,  and  the  waiver  by 
the  Insurer  of  formal  proofs  of  loss,  do  not, 
either  separately  or  together,  constitute  a  de- 
mand or  ffive  a  right  of  action  on  an  insurance 
policy  which  provides  for  an  award  of  arbi- 
trators at  written  request  of  either  party  before 
action  shall  be  brout^bt  thereon.  Eutehinaon 
V.  Liverpool  <&  L.  d  Q.  Ins,  €k>.  153  Mass. 
148,  10:  668 

291.  On  an  insurance  policy  providing  for  a 
submission  to  arbitrators  in  case  of  loss,  *'at 
the  written  re<][uest  of  either  party,"  and  that 
no  suit  or  action  shall  be  maintainable  until 
after  an  award,  no  right  of  action  exists  prior 
to  an  arbitration  or  its  waiver;  and  the  policy 
cannot  be  construed  as  making  a  written  re- 
quest for  arbitration  necessary,  in  case  of  differ- 
ence as  to  the  amount  of  loss,  in  order  to  pre- 
vent the  immediate  institution  of  an  action. 

M 

292.  The  provisions  of  an  insurance  policy 
respecting  the  duties  of  appraisers  or  umpire 
in  case  of  a  loss  are  presumptively  superseded 
by  a  written  agreement  for  a  submission,  so 
far  as  there  is  any  material  difference  between 
them.  Bangor  &tv.  Bank  v.  Niagara  F.  Ins. 
C*,  85  Me.  68,  20:  660 

298.  The  decision  of  an  umpire  on  an  arbi- 
tration, as  to  the  amount  of  loss  under  an  in- 
surance policy,  is  not  rendered  invalid  by  the 
fact  that  he  obtained  information  as  to  some 
items  from  an  experienced  and  disinterested 
person,  where  his  report  correctly  represents 
fiis  own  judgment.  Id. 

Riffhts  of  mortgagee. 

2?4.  The  rights  of  a  mortgagee  In  a  policy 
payable  to  him  "as  his  mortgage  interest  may 
appear"  cannot  be  defeated  oy  an  accord  and 
satisfaction  between  the  insurer  and  the  owner 
of  the  premises,  who  procured  the  policy  in 
bis  own  name.  Hathatoay  v.  Orient  Ins.  Oo. 
184  N.  Y.  409.  17:  614 

295.  A  mortgagee  is  entitled  to  be  a  party  to 
an  arbitration  on  a  loss  under  an  insurance 
policy  taken  out  by  the  mortgagor  and  deliv- 
ered to  him  with  an  indorsement  that  the  loss, 
if  any,  should  be  payable  to  him,  where  the 
policy  provides  for  arbitration  on  the  request 
of  either  party.  An  arbitration  by  the  mort- 
gagor and  insurer  without  notice  to  him  does 
not  adffect  his  rights.  Bergman  v.  Oommercial 
V.  Assur.  Co.  92  Ky.  494,  16:  270 

296 .A  mortgagee  to  whom  insurance  is  made 
payaDle  as  liis  interest  may  appear,  but  who  is 
not  entitled  to  the  whole  insurance,  need  not 
be  made  a  party  to,  or  given  notice  of,  an  ap- 
praisement of  damages  to  the  property  in- 
sured. CItandos  v.  American  F.  Ins,  Co.  (Wis.) 
84  Wis.  184.  19:  821 

b.  Cause  of  Loss  or  Injury, 

Bee  also  Mfpra,  86-92. 

297.  In  actions  on  iusurnnce  policies  the 
intention  will  be  presumed  to  have  been  to 
cover  losses  which  tlie  cause  insured  against 
was  a  means  or  asency  in  causing,  even 
though  it  was  entirely  due  to  some  otlier  effi- 
cient cause  which  made  use  of  it  or  set  it  in 
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motion,  if  the  original  efficient  cause  was  not 
itself  made  a  subject  of  separate  insurance. 
Lynn  Oas  dh  E.  Co,  v.  Meriden  F,  Inn.  Co, 
158  Mass.  570,  20:  297 

298.  An  accidental  fall  causing  peritonitis 
which  results  in  death  will  render  the  insurer 
liable  under  an  accident  insurance  policy  limit- 
ing the  insurer's  liability  to  cases  where  an 
injury  is  the  proximate  cause  of  death,  even 
although  by  reason  of  a  former  attack  of  the 
disease  the  deceased  was  very  liable  to  a  re- 
currence of  it  Freeman  v.  Mercantile  Mut. 
Acd.  Asso.  156  Mass.  851,  17:  763 

299,  Where  the  insurer  of  a  vessel  assumes  by 
express  covenant  all -risk  of  damages  thereto 
by  fires,  with  the  one  exception  of  those  caused 
by  explbdon  of  boilers,  a  subsequent  clause  in 
the  poUcy,  in  which  the  insured  warrants  in 
flneneral  terms  that  the  insurer  shall  be  free 
from  any  claims  for  loss  or  damage  occasioned, 
inter  o/ta,  "by  the  collapsing  of  flues,"  will 
not  relieve  the  insurer  from  liability  for  loesby 
fire  occasioned  by  the  collapsing  of  a  flue. 
LouisvUle  Underwriters  v.  Darland,  128  Ind. 
&14,  7:  899 

800.  A  fire  in  a  building  is  the  proximate 
cause  of  damage  to  electric-light  machinery  In 
a  remote  part  of  the  building,  which  is  4iot 
burned,  where  the  fire  causes  a  short  circuit, 
thereby  starting  a  powerful  current  of  electric- 
ity which  breaks  and  wrecks  the  machinery, 
Lynn  Gas  A  E,  Co.  ▼.  Meriden  F,  Ins.  Co. 
158  Mass.  570,  20x  297 

301.  Damage  to  goods  by  an  explosion  of 
gas  is  not  a  loss  by  fire  within  the  meaning  of 
an  insurance  policy,  where  the  goods  were  not 
burned,  but  damaged  by  the  falling  of  a  floor 
caused  by  tbe  explosion,  although  the  explosion 
was  produced  by  the  lighting  of  a  match, 
Hever  Y,  Iiiorthioestern  liat.  Ins.  Co.  144  111. 
808,  19:  694 

c.  Extent  of  Injury  or  Loss. 

802.  Submission  to  arbitration  of  the  amount 
of  loss  on  a  building  insured  is  not  a  waiver 
of  the  benefits  of  a  statute  making  the  amount 
stated  in  the  policy  the  measure  of  damages, 
and  does  not  operate  to  limit  the  recovery  on 
the  policy  to  tlie  award  of  the  arbitrators. 
Seyk  V.  Millers  Nat.  Ins.  Co.  74  Wis.  67, 

8:  628 

w)3.  A  person  insured  cannot  waive  the  benefit 
of  Ohio  Rev.  Stat.  §§  8648,  8644,  requiring  an 
insurance  company  to  have  a  personal  exami- 
nation made  and  full  description  given  of  prop- 
erty insured,  and  its  insurable  value  con- 
clusively fixed  in  tbe  policy,  as  the  measure  of 
recovery  in  case  of  a  total  loss.  Queen  Ins,  Co, 
V.  Leslie,  47  Ohio  St.  409,  9:  46 

804.  The  neglect  or  omission  of  an  insur- 
ance agent  to  make  an  examination  of  prop- 
erty insured  and  fix  its  insurable  value  as 
required  by  Ohio  Rev.  Stat.  ^  3643,  3644, 
cannot  defeat  or  affect  the  operation  of  the 
statute  or  prevent  its  application  to  the 
I)olicy  Id. 

805.  Conditions  of  a  policy  in  conflict  with  a 
statute  making  the  insurer  liable  for  the  amount 
fixed  in  the  policy  upon  which  to  receive  a 
premium,  as  the  insurable  value  of  the  prop- 
erty,— such  as  stipulations  that  the  amount  of 

1  the  damage  shall  be  estimated  according  to  the 
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actual  value  of  the  property  at  the  tisne  of  the 
loss,  and  that  an  award  of  arbitrators  shall  be 
obtained  before  action  can  be  brought,— f^re 
without  binding  force.  -Ld. 

.  306.  The  provision  of  Wis.  Rev.  Stat.  §  1943, 
conclusively  establishing  the  value  of  Insurea 
real  property  when  wholly  destroyed,  at  the 
amount  of  insurance  written  in  the  policy,  ap- 
plies to  contracts  made  in  other  States  as  well 
as  in  Wisconsin,  where  the  real  prooerty  is 
situated  in  that  state.  SeykY.  Millers  J^at. 
Inn.  Co.  74  Wis.  67,  3:  B«8 

See  also  ConfiiTOT  of  Laws,  88,  39. 

307.  A  building  is  entirely  destroyed,  with- 
in the  meaning  of  Wis.  Rev.  Stat.g  1943,  so 
as  to  make  the  amount  stated  in  the  policy  the 
measure  of  damages  for  its  loss,  when  all  the 
combustible  material  in  it  is  destroyed,  al- 
though portions  of  the  brick  walls  are  left 
Btanoing,  but  are  useless  as  walls,  and  many, 
perhaps  most,  of  the  bricks  are  spoiled  by  the 
heat.  Id. 

308.  A  brick  building  is  totally  destroyed  for 
the  purpose  of  insurance  under  a  valued  policy, 
if  all  the  combustible  material  in  the  building 
is  destroyed  by  fire,  although  portions  of  the 
walls  are  left  standing,  but  are  so  injured  that 
they  must  be  torn  down.  The  insurer  is, 
however,  entitled  to  the  value  of  the  material, 
if  it  is  used  for  rebuilding.  German  Ins,  Co. 
V.  Eddy,  36  Neb.  461,  19:  707 

809.  If  the  owner  of  a  barge  authorizes  and 
ratifies  a  contract  of  insurance  made  in  part 
for  his  benefit  by  a  charterer,  recovery  on  the 
policy  may  include  the  loss  ot  the  owner,  as 
well  as  that  of  the  charterer.  Murdoch  v. 
Franldin  Ins.  Co.  83  W.  Va,  407,  7:  B72 
Injury  to  person. 

310.  There  is  not  a  loss  of  a  foot,  within  the 
meaning  of  an  accident  insurance  policy, 
where  the  foot  is  not  even  injured  and  can  be 
used,  when  the  person  wears  a  "plaster  jacket" 
to  prevent  an  injury  in  another  part  of  his  body 
from  affecting  the  use  of  the  foot  Stewr  v. 
People's  Mut.  AccL  Ins.  Asso,  150  Pa.  1 32, 

16:  446 

811.  Entire  destruction  of  the  use  of  both  of 
a  person's  feet  by  paralysis,  caused  by  an  acci- 
dental pistol  wound  in  the  back,  is  within  the 
provisions  of  an  accident  insurance  policy  pro- 
viding indemnity  for  the  loss  of  *'two  entire 
feet,'*  notwithstanding  they  are  not  actualhr 
amputated  from  the  body.  Sfiearum  v.  Pacific 
Mut.  L.  Ins.  Co.  77  Wis.  618,  9:  686 

812.  The  words  "total  and  permanent  loss  of 
the  sight  of  both  eyes"  mean  the  loss  of  eye- 
sight, when  used  in  a  policy  insuring  a  person 
who  has  but  one  eye,  where  this  fact  is  known 
to  the  insurer.  Hump?i,reys  v.  National  Ben. 
Asso.  139  Pa.  264,  11:  664 

313.  The  words  "total  inability  to  labor,  "in 
the  by-laws  and  constitution  of  a  relief  associa- 
tion, defining  the  time  for  which  benefits  may 
be  paid,  are  not  restricted  to  labor  in  the  same 
employment,  where  the  member  is  capable  of 
earning  as  much  or  more  in  some  other  employ- 
ment. Baltimore  db  0,  Employes  Belitf  Asso. 
V.  Post,  122  Pa.  579.  2:  4tA 

814.  Where  one  is  insured  in  a  twofold  occu- 
pation (as  "leather-cutter  and  merchant")  by 
an  accident  policy  which  provides  for  indemni- 
ty in  case  of  an  injury  which  "  shall  wholly 
disable  and  prevent  him  from  tho  prosecution 
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of  any  and  every  kind  of  business  pertaining 
to  the  occupation  in  which  he  is  insured,"  be 
must,  to  be  entitled  to  the  indemnity,  be  whol- 
ly disabled  from  the  prosecution  of  business  in 
both  capacities.  Ford  v.  Uniled  8tate»  Mut 
Acci.  Belief  Co.  148  Mass.  153,  I:  700 

d.  Interest  in  Proceeds. 

1.  Of  Property  Insurance. 

• 

315.  The  insured  may  maintain  an  action  in 
his  own  name  to  recover  for  injury  to  his  share 
of  the  property  insured,  although  he  has  sub- 
sequently taken  a  partner  who  owns  an  interest 
in  the  property  in  the  business,  but  has  not  as- 
signed or  transferred  the  policy.  BlankweU 
V.  Miami  Valley  Ins.  Go.  48  Ohio  St.  533, 

14:  481 

316.  A  woman  who,  on  the  death  of  her 
husband  without  having  made  any  other  pro-« 
vision  for  her,  becomes  entitled,  by  an  ante- 
nuptial contract,  to  a  life  estate  in  premises 
insured  bv  a  policy  providing  that  it  shall  be- 
come void  in  case  of  any  change  in  the  title  or 
I)OBsession  "except  by  succession  by  feason  of 
the  death  of  the  assured,"— does  not  acquire  her 
rights  by  succession,  and  is  not  entitled  to  any 
inteuest  in  the  proceeds  of  the  policy.  8eyk  v. 
MiOers  Nat.  Ins.  Co.  74  Wis.  67,  8:  628 

817.  In  the  absence  of  any  covenant,  con* 
tract,  agreement,  or  understanding  that  the 
husband  should  insure  for  the  benefit  of  his 
wife  property  in  which  she  acquired  a  life 
interest  on  his  death  by  virtue  of  an  antenup- 
tial contract,  she  has  no  equitable  interest  In 
the  proceeds  of  a  policy  of  insurance  thereon. 
<^;aari£S  v.  Clayton,  87  Tenn.  308,        8:  170 

818.  Where  one  having  a  policy  of  insurance 
on  real  property  dies  Intestate,  Deln^  at  the 
time  insolvent,  the  proceeds  of  the  policy  from 
a  fire  occurring  after  his  death  are  applicable 
to  the  payment  of  his  debts,  and  do  not  go  to 
Mb  children  and  heirs.  NiciioU  v.  Ifay,  128 
Pa.  428,  6:  697 

319.  Where  a  debtor  at  his  creditor's  request 
makes  a  bill  of  sale  of  a  part  of  a  vessel  to  a 
third  person  as  trustee,  for  the  security  of  the 
debt,  which  is  to  be  recopveyed  when  the  debt 
is  paid,  and  dies,  after  which  such  third  per- 
son takes  possession  of  (he  vessel,  and  procures 
insurance  on  the  interest  held  by  him  as  trus- 
tee, the  trustee's  collection  of  the  insurance 
money  after  the  loss  of  the  vessel  will  give  the 
personal  representative  of  the  debtor  no  claim 
upon  him  for  any  part  of  it,  in  the  absence  of 
an  agreement  or  undefstanding  that  the  insur- 
ance was  to  be  for  the  debtor's  benefit,  or  a 
custom  on  the  part  of  the  manager  of  a  vessel 
to  insure  the  interests  of  other  parties  therein. 
Burlingame  v.  Godspeed^  153  Mass.  24, 

10:  496 
Option  to  rebuild* 

820.  An  insurer's  option  to  pay  or  rebuild 
when  premises  are  destroyed  by  fire  is  not  suf- 
ficient to  raise  an  equity  in  favor  of  third  per- 
sons disappointed  by  the  exercise  of  the  insur- 
er's election  to  pay,  though  they  would  be  en* 
titled  to  the  use  of  the  structure  if  rebuilt. 
Quarles  v.  Clayiojiy  87  Tenn.  308,        8:  170 

2.  Of  Insuranceon  Persons. 

821.  A  joint  tenancy  in  the  beneficiaries  of 
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41  mutual  benefit  certificate  Is  created  where 
ike  whole  sum,  without  any  direction  for  di- 
vision, 18  made  payable  to  two  persons  named; 
and  on  the  death  of  one  of  them  during  the  life 
of  the  insured  the  other  takes  the  whole 
amount  of  the  benefits.  Fa/rr  v.  Qrand  Lodge 
A.  0.  U,  W.  88  Wis.  446,  18:  849 

833.  One  whose  life  is  insured  for  the  bene- 
fit of  his  wife  and  children,  by  a  tontine  policy 
which  agrees  to  pay  to  them  as  '*the  assured," 
has  neither  the  legal  title  to  the  policy  nor  aoy 
right  as  trustee  which  will  entitle  him  to  the 
benefits  of  the  policy  on  Its  maturity,  although 
he  has  always  retained  possession  and  control 
-of  the  policy  and  paid  the  premiums,  and  the 
beneficiaries  have  never  known  of  the  insur- 
ance.   SfetD  York  L.  In$,  Co,  v.  Ireland  (Tex.) 

14:  278 
838.  A  married  woman  may  sell  and  convey 
her  right  to  recover  upon  policies  of  life  in- 
surance made  payable  to  her  without  the  inter- 
vention of  a  trustee,  under  R  L  Pub.  8tat. 
•chap.  166,  §  6,  authorizing  her  to  sell  and  con- 
vey any  of  her  personal  property  other  than 
that  described  in  g  6,  with  the  same  effect  as 
thouffh  she  was  unmarried.  Supreme  Aeeem- 
Uy  JS.  8.  of  G.  F.  v.  CampbeU,  17  R.  I.  402, 

18:  601 

834.  Life  insurance  payable  to  the  wife  of 
the  insured  upon  his  death,  and  ^n  case  of  her 
-death  to  his  children,  is  vested  in  her  if  she 
survives  him,  and  becomes  a  part  of  her  estate 
although  she  dies  before  obtaining  the  money; 
and  her  estate  will  not  go  to  his  children. 
Brace  v.  Chartrand,  16  Colo.  19,       18:  809 

835.  A  man's  life  insurance,  made  pn^'nble  by 
the  certificate  to  his  wife,  goes  to  her  adminis- 
trator, and  not  to  the  persons  who  would  have 
been  entitled  to  it  in  case  she  died  before  her 
husband,  where  both  perished  in  afiood  which 
destroyed  their  dwelhng,  and  there  is  no  eyi- 
•dence  as  to  survivorship,  or  as  to  which  died 
first     Cowman  v.  Bogert,  78  Md.  408, 

10:  660 
836.  A  benefit  certificate  made  payable  to  cer- 
tain-named children  of  a  member  of  a  benefit 
society  formed  to  provide  aid  to  widows,  chil- 
dren, heirs  at  law,  and  legatees  of  the  members, 
cannot  be  enlarged  by  construction  to  include 
a  posthumous  cnild  by  a  second  marriage  con- 
tracted after  the  certificate  was  issued.    Spry  v. 

Wiaiama,  82  Iowa,  61,  10:  863 

827.  Where  a  father  insured  his  life  for  his 
children's  benefit,  sip:ning  the  application  as 
trustee,  the  policy  bemg  issued  to  him  as  such, 
Bud,  after  fiiteen  years,  defaulted  and  took  out 
another  policy  for  his  second  wife's  benefit,  on 
the  same  premiums,  without  being  a^ain  ex- 
amined, and  being  described  as  thirty-nine 
years  old  "  in  1863,^'  the  date  of  the  first  poli- 
-cy,  the  second  policy  was  a  continuation  of  the 
first,  and  the  children  had  a  vested  interest 
herein,  and  are  entitled  to  its  proceeds.  OaT- 
nsTY.  Qermanta  L:  Ins.  Co,  110  N.  Y.  266. 

1:  856 

838.  Where  a  man,  after  the  death  of  his 
wife,  and  while  he  had  two  children  living,  a 
-son  and  a  daughter,  surrendered  a  policy  of 
insurance  upon  his  life,  which  was  payable  to 
^'his  wife  and  children,"  and  took  therefor  a 
jmid-up  policy,  also  payable  to  **hi8  wife  and 
-children,"  without  naming  them;  and  at  the 
.«ame  time  took  out  another  policy,  designating 
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the  beneficiaries  in  the  same  terms;  and,  after 
the  death  of  his  son,  died  without  having  con- 
tracted another  marriage, — the  proceeds  of  the 
policies  belong  to  the  daughter  and  the  per- 
sonal representatives  of  the  son,  including  the 
share  which  would  have  belonged  to  the  wife, 
if  living;  and  this  share  did  not  lapse  and  re- 
turn to  the  husband  as  undisposed  of.  JBooh' 
er  V.  Sugg,  102  N.  0.  116,  8:  817 

Effect  of  aBfligfiunent. 

329.  No  one  except  the  insurer  by  a  benefit 
certificate  can  object  to  the  right  of  brotQers 
and  sisters  of  a  person  insured  to  tekt  the  pro- 
ceeds of  his  certificate,  on  the  ground  that  the 
constitution  of  the  insurer  limits  the  rij^ht  to 
take  the  benefits  to  members  of  the  family  of 
the  insured.  Johnnon  v.  Supreme  Lodge  Ji .  of 
K  58  Ark.  355,  8:  738 

880.  The  insurable  Interest  as  a  creditor,  of 
an  assi^ee  of  a  life  insurance  policy,  which  he 
is  required  by  the  policy  to  show,  is  not  a  con- 
dition of  recovery  where  the  company  is  ready 
to  pay  and  the  controversy  is  between  the 
claimants  only.  Mutual  lUterve  Fund  L. 
A<m,  V.  Ruret,  78  Md.  — ,  80:  761 

881.  Where  an  insurance  company  has  paid  a 
fraudulent,  but  not  void,  policy  on  a  life  in 
which  the  beneficiary  had  an  insurable  interest, 
but  which  had  been  assigned  to  one  who  had 
no  insurable  interest,  the  money  belongs  to  the 
beneficiary,  and  the  administrator  of  the  in- 
sured cannot  recover  it  from  the  assignee. 
Hoffman  v.  Hoke,  133  Pa.  877,  1:  889 

883.  Agreement  by  the  beneficiary  in  certain 
life  insurance  certificates,  to  the  family  settle- 
ment of  the  estate  of  the  insured,  which  pro- 
vides that  they  shall  go  into  the  general  fund 
and  be  collected  by  the  administrator  for  equal 
distribution  among  the  next  of  kin;  slicing  a 
power  of  attorney  to  enable  the  administrator 
to  collect  the  money  due  en  them;  and  leaving 
them  with  him, — amounts  to  an  equitable  as- 
signment of  the  life  insurance  fund.  Su- 
preme Aeeembly  B,  S.  of  O.  F,  v.  Campbell,  17 
R.  I.  403,  18:  001 
HeiTB, 

838.  Where  a  mutual  benefit  certificate  was 
made  payable  to  the  devisees  of  the  insured, 
If  lie  left  no  will  it  became  payable  to  his 
heirs.  Newman  v.  Covenant  Mut,  Ben,  Amo, 
76  Iowa,  56,  1:  669 

884.  A  divorced  wife  cannot  share  in  the 
proceeds  of  a  mutual  benefit  certificate  on  the 
husband's  life,  which  Is  payable  by  law  to  his 
heirs.    Schonfield  v.  Turner,  75  Tex.  324, 

7:  189 

385.  The  word  '*  heirs, "  in  a  certificate  of 
life  insurance,  where  there  is  no  context  to 
explain  it,  means  those  who  would,  under  the 
Statute  of  Distributions,  be  entitled  to  the 
personal  estate  of  the  insured.  Johnmn-v, 
Supreme  Lodge  K.  of  H.  58  Ark.  355.  8:  788 

836.  A  widow  is  not  one  of  the  heirs  of  her 
deceased  husband,  within  the  meaning  of  an 
insurance  policy,  so  as  to  be  entitled  to  share 
in  the  proceeds,  under  Arkansas  statutes, 
which  give  her  half  of  the  husband's  personal 
estate  as  dower,  absolutely  and  independently 
of  creditors,  and  provide  for  distribution  sub- 
ject to  debts  and  the  widow's  dower.  Id. 
Trust  IVind* 

887.  A  wife's  right  to  insure  her  husband's 
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life  is  not  a  property  interest  which  prevents 
the  prooeeds  of  such  insurance,  which  is  paid 
for  with  partnership  money,  from  being  re- 
garded  as  a  trust  fund  belonging  to  the  part- 
nership exclusively.  EblrM$  v.  Qilmany  188 
N.  Y.  869,  «0:  666 

838.  The  entire  proceeds  of  life  insurance 
upon  the  life  of  a  partner  procured  by  him  in 
the  name  of  his  wife  by  payment  of  premiums 
out  of  partnership  funds  exclusively  can  be 
recovered  from  her  by  the  partnership  as  a 
trust  fund, — at  least  where  they  do  not  exceed 
his  debt  to  the  firm;  and  the  recovery  will 
not  be  limited  to  the  amount  of  the  partner- 
ship funds  which  were  thus  used.  Id, 
Exemption  fiM>iii  debts. 
388.  No  part  of  the  fund  set  apart  or  appro- 
priated in  accordance  with  the  rules,  regula- 
tions, and  by-laws  of  either  of  the  societies  or 
associations  enumerated  in  Minn.  Gen.  Stat 
1878,  chap.  84,  §  868,  or  by  any  society  or  as- 
sociation  similar  thereto  (g  869),  to  be  paid 
over  to  the  family  of  a  deceased  member  (un- 
less the  amount  exceeds  the  sum  of  $5,000),  can 
be  seized  or  appropriated  by  legal  process  to 
satisfy  a  debt  due  from  a  member  of  the  family, 
or  from  the   society   or  organisation   itself. 
Brown  v.  Balfour,  46  Minn.  68,         1£:  878 

e.  Dtfenaen;  BeUase. 

See  also  supra^  III.  e. 

840.  An  option  of  the  insurer  to  refund  pre- 
miums paid,  with  interest,  or  pay  the  amoun 
of  the  policy  on  the  life  of  one  who  died  by  his 
own  hand  while  insane,  according  to  the  equi- 
ties of  the  case,  is  not  waived  by  failure  to 
make  it  within  sixty  davs  allowed  after  proofs 
of  loss  for  payment,  ii  it  is  made  within  a 
reasonable  time.  SaUniine  y.  Mutual  Ben.  L, 
2m.  Go.  79  Wis.  680,  18:  690 

341.  Claiming  exemption  from  liability  for  a 
loss  on  one  ground  will  not  prevent  an  insur- 
ance company  from  subsequently  setting  up 
another  defense  based  upon  facts  of  which, 
solely  through  the  negligence  of  the  insured, 
it  was  ignorant  at  the  time  of  making  its  first 
defense.  German- Am encan  Ins,  Co.  v.  Com- 
merdal  F.  Ins,  Co.  (Ala.)  16:  291 

342.  An  insurance  company  is  not  prevented 
from  setting  up  the  suicide  of  an  insured  per- 
son as  a  deiense  to  its  liability  on  the  policy 
insuring  his  life,  by  a  statute  providing  that 
*'all  companies,  alter  having  received  three 
annual  premiums  on  any  policy  .  .  .  are  es- 
topped from  defending  on  any  other  ground 
than  fraud,  against  any  claim  arising  on  such 
policy  by  reason  of  any  errors,  omissions,  or 
misstatements  of  the  assured  in  any  applica- 
tion made  by  such  assured  on  which  the  poli- 
cy was  issued,  except  as  to  age. ''  Skirck  v. 
Union  C.  L.  Ins.  Co.  184  Pa.  45,  7:  676 

843.  A  provision  of  a  life  insurance  certifi- 
cate, that  ''no  question  as  to  the  validitv  of  an 
application  or  certificate  of  membership  shall 
be  raised  unless .  .  .  within  two  years"  from 
date  of  the  certificate  and  durinoj  the  life  of  the 
member,  includes  the  defense  or  fraud  in  ob- 
taining the  Insurance,  and  lack  of  insurable  in- 
terest m  the  beneficiary.  Wright  t.  Mutual 
Ben.  L.  Asso.  118  N.  Y.  287.  6:  731 

844.  After  liability  actually  attaches  under 
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I  a  policy  of  insurance,  the  entire  relation  be^ 
tween  the  parties  is  changed  from  that  of  in* 
surer  and  insured  to  that  of  debtor  and  cred- 
itor; and  clauses  in  the  policy  which  provide- 
that  certain  acts  or  omissions  of  the  insured, 
shall  invalidate  it  are  thereafter  inoperative. 
SeykY.Miller'sNatJns.  Co.U  Wis. 67,  8:  623 
But  see  next  case. 

845.  A  willful  misrepresentation  by  the  in- 
sured as  to  the  amount  of  his  loss,  provided  the 
actual  amount  is  in  excess  of  the  policy,  will 
not  cause  a  forfeiture  under  the  provision  in 
the  policy  that  "all  fraud  or  attempts  at  fraud, 
bv  false  swearing  or  otherwise,  shall  forfeit  all 
claim  on  thiu  company,  and  shall  be  a  complete- 
bar  to  any  recovery  for  loss  under  this  policy."' 
SpHngfiM  F.  <&  M.  Ins.  Co,  v.  Winn,  37  Neb. 
649,  6:  841 

346.  Where  a  person  who  has  property  was  in- 
jured  b^  an  explosion  of  gas,  brought  an  ac- 
tion against  the  gas  company  for  such  portion 
of  his  loss  as  was  not  covered  by  insurance, 
and  gave  a  release  which  was  expressly  de- 
clared not  to  affect  his  claim  against  the  insur- 
ance companies,  such  release  is  no  defense  to< 
an  action  on  policies  of  insurance.  Ins,  Co, 
of  North  America  v.  Fidelity  Title  db  Trust  Co. 
123  Pa.  528,  2:  686 

347.  An  entry  by  a  landlord  to  rebuild  a 
burned  building,  under  an  agreement  with  the 
tenant  that  the  latter  shall  continue  to  pay  rent, 
during  the  time  of  the  rebuilding,  in  considera- 
tion 01  the  landlord's  promise  to  grant  a  new 
lease  of  the  improved  property  on  more  favor- 
able terms,  will  relieve  an  insurance  company 
cf  its  contract  to  indenmify  the  tenant  for  any 
loss  accruing  to  him  by  reason  of  having  to  pay 
rent  for  the  insured  building  during  such  time- 
as  it  should  be  untenantable  by  reason  of  fire. 
Boyal  Ins.  Co.  v.  Eeller,  183  Pa.  153,  7j  411 
348.  A  payment  by  an  insurer  after  a  loss  has. 
occurred  and  it  is  under  an  absolute  obligation 
to  pay  the  amount  of  the  policy  of  a  smaller 
sum  as  pro  rata  unearned  premium  upon  a 
cancellation  of  the  policy  and  its  discharge 
from  liability  thereunder,  will  not  operate  to 
release  it  from  liability  for  the  remainder  of 
the  loss  incurred,  although  such  discharge  was 
given  by  mistake.    Duncan  v.  Ifew  York  Mnt. 
Ins.  Co.  138  N.  Y.  88,  20:  386- 

Bee  also  supra^  69-71. 

f.  Subrogation;  Bights  of  Carrier, 

849.  An  insurer,  on  payment  of  insurance  cov- 
ering only  part  of  a  mortgage  debt,  cannot  take- 
by  subrogation  from  a  mortgagee  any  part  of 
his  claim  until  the  mortgage  debt  is  paid,  both, 
principal  and  interest,  in  full.  Phcenix  Ins, 
C^.  V.  Earrisburg  First  Nat.  Bank,  85  Va. 
765.  2:  667 

350.  An  insurer  on  payment  of  a  loss  may 
be  subrogated  to  the  rights  of  the  owner 
against  a  wrongdoer  who  caused  the  loss. 
rJvodmx  Ins.  Co,  v.  Pennsyltania  Co.  (Ind.) 

20:  405- 

351.  The  right  of  an  insurance  company 
which  has  actually  paid  a  loss,  to  be  subro- 

§ated  to  a  claim  of  the  owner  against  a  wrong- 
oer  who  caused  the  loss,  is  not  affected  by  the- 
fact  that  the  insurer  was  a  foreign  corporation 
having  no  right  to  do  business  within  t  he- 
state.  Id^ 
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889.  An  insurer  of  property,  npon  paying 
the  lofis.  is  entitled  to  subfogation  to  the  right 
of  the  owner  to  recover  from  a  carrier  or  baflee 
primarily  liable  for  soch  loss.  Deming  y. 
MerchanU  CoUonrPtm  dt  8.  Co.  90  Tenn.  306, 

18:  518 

858.  Where  the  owner  of  cotton  deli  \  ercd  to 
a  compress  company  as  agent  for  a  carrier,  un- 
der an  agreement  that  the  compress  company 
shall  procure  insurance  thereon,  has  himself 
procured  insurance,  an  advancement  or  loan 
Dy  the  insurer  of  the  amount  of  its  policy  is  a 
payment  of  the  insurance  which  will  prevent  a 
recovery  by  either  the  insurer  or  the  owner  for 
the  failure  of  the  compress  company  to  pro- 
cure insurance,  though  made  on  the  express 
condition  that  it  shall  be  repaid  upon  such  re- 
and  though  the  insurance  contract  re- 
quired such  loan  to  be  made.  Id. 

354.  A  provision  in  an  insurance  policy, 
that  the  insurance  shall  not  enure  to  the  bene- 
fit of  any  carrier,  in  not  void  as  in  restraint 
of  trade  or  contrary  to  public  policy.  Jns. 
Co.  of  North  America  y,  Eoaion,  78  Tex.  167, 

8:  424 

855.  A  policy  of  insurance  containing  a  war- 
ranty that  it  shall  not  enure  to  the  benefit 
of  any  carrier  is  avoided  and  ceases  to.  be  ope- 
rative if,  during  the  time  specified  for  its  con- 
tinuance, the  insured  contracts  to  give  a  car- 
rier any  right  to  benefit  under  the  policy.    Id. 

356.  A  certificate  of  insurance  to  convert  all 
the  nghts  of  the  original  policy  holder  to  a  pur- 
chaser of  the  insured  property,  issued  after  his 
agents  had  delivered  the  property  to  carriers 
under  a  bill  of  lading  providing  Uiat  the  car- 
rier should  have  the  benefit  of  any  insurance 
upon  the  property,  confers  no  right  on  the 
carrier,  where  the  original  policy  contained  a 
warranty  that  the  insurance  should  not  enure 
to  the  benefit  of  any  carrier,  and  the  certificate 
was  issued  without  notice  of  the  provisions  of 
the  bill  of  lading,  although  the  carrier  had  no 
notice  of  that  warranty  in  the  policy.         Id. 

857.  A  shipper  who  contracts  to  give  the 
«Arri6r,  who  may  become  liable  for  the  loss  ot 
the  goods  shipped,  the  benefit  of  any  insurance 
that  may  be  effected  thereon,  cannot,  in  case 
of  loss  through  the  carrier's  negligence,  recover 
upon  a  policy  insuring  his  goods  which  stip- 
ulates that  in  case  of  Toss  the  insurer  shall  be 
subrogated  to  all  claim  of  the  shipper  against 
the  carrier,  and  that  if  any  right  oi  the  insurer 
to  recover  against  any  person  is  lost  by  any  aet 
of  the  insurra,  or  if  the  insurance  is  made  for 
the  benefit  of  any  carrier,  the  insurer  shall  not 
be  liable  to  pay  any  loss.  FauerwtaiheT  v. 
Fhanix  Iris.  i^o.  lib  SH.  Y.  824,  6:  806 

g.  Apportionment  or  Contribution, 

858.  A  provision  for  apportionment  of  loss  if 
there  is  other  insurance  applies  only  to  cases 
where  the  insurance  covers  the  same  interest 
JSiagaru  F.  Ins.  Go,  v.  JScammon,  144  111. 
490.502,  19:  114 

359.  A  policy  taken  out  by  one  who  holds  the 
proceeds  as  trustee  ex  maXeficio  for  the  owner 
u  not,  as  to  the  latter,  "other  insurance,"  within 
the  meanin)^  of  the  apportionment  clause  in 
his  own  policy,  although  he  has  obtained  the 
benefit  thereof  by  compelling  snch  trustee  to 
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account  to  him  for  the  proceeds,  where  he  did 
not  in  any  other  way  ratify  the  action  of  th& 
latter  in  taking  out  such  policy.  Id, 

860.  The  whole  of  the  insurance  covering 
certain  fixtures  together  with  other  prop- 
erty cannot  be  regarded  as  upon  the  fixtures, 
within  the  meaning  of  a  policy  on  the  latter 
providing  for  the  apportionment  of  the  loss 
among  ail  the  policies  on  the  property. 
Clarke  v.  Weetem  Aeeur.  Co.  146  Pa.  561, 

16:  Xftr 

861.  The  date  of  the  policy,  and  not  that  of 
the  attaching  of  the  risk,  must  govern  the 
question  whether  other  insurance  is  prior  or 
not,  under  a  clause  in  a  policy  of  marine  in- 
surance providing  that  other  assurance  prior  in> 
day  of  date  shall  oe  first  applied  in  payment  of 
a  loss.  Deming  v.  Merehante  Cotion-Prese  d  8, 
Co.  90  Tenn.  806,  18:  618 

862.  Where  cotton  burned  in  the  possession 
of  a  compress  company  was  insured  by  marine 
policies  as  to  some  of  the  owners,  and  by  fire 
policies  procured  by  the  company  upon  apor> 
tion  of  its  value  for  the  benefit  of  carriers  and 
owners,  in  part  performance  of  contracts  to  pro- 
cure insurance,  the  marine  insurers  are  not 
e.ititled  to  contribution  from  the  fire  insurers- 
until  the  carrier  liability  and  that  of  the  unin* 
sured  owners  is  fully  discharged.  Id. 

h.  Actions;  Enforcing  Payment, 

1.  In  General, 

868.  A  variance  between  the  petition  and 
proof  in  describing  the  premises  where  the  prop- 
erty insured  was  situated  is  immaterial  where 
the  mistake  originally  occurred  in  the  policy  and 
was  made  by  uie  agent,  who  had  full  kno^» 
ledge  of  the  situation  of  the  property.  State 
Ins.  Co.  v.  Schreck,  27  Neb.  5»7,  6:  684 

864.  An  action  on  a  benefit  certificate  of  the 
Knights  of  Honor  maj  be  maintained  without 
producing  it  at  the  trial,  when  it  is  in  the  pos- 
session of  a  subordinate  lodge  to  which  it  had 
been  sent,  and  which  had  refused  to  deliver  It 
on  the  ground  of  fraud,  which  is  relied  upon> 
as  defense  to  the  action.  lAJi'»c/ter  v.  Supreme 
Lodge  K.  of  H.  72  Mich.  816,  2:  208 

865.  Fuu  relief  will  be  administered  in  a  suit 
for  the  specific  performance  of  a  contract  to- 
insure  by  compelling  the  payment  of  the  loss, 
when  the  evidence  of  its  extent  is  satisfactory. 
Phanix  Ins.  Co.  y.  Ryland,  69  Md.  487, 

1:  648 

866.  Specific  performance  of  an  executory 
parol  contract  to  insure  a  marine  risk  may  be 
compelled  in  equity  after  the  loss  hasoccurred^ 
when  it  appears  that  the  voyage  was  under- 
taken on  the  understanding  that  the  risk  had 
been  accepted,  and  that  the  writing  to  effect 
the  insurance  would  be  duly  made,  and  that 
the  premium  would  be  paid  when  required,  ac- 
cording to  usage.  Id, 

2.  Against  Assessment  Companies. 

867.  Whether  the  court  can.  In  a  proceed- 
ing for  the  winding  up  of  a  safety-fund  asso- 
ciation, order  the  laying  of  a  death  assess- 
meiity'—qu(Bre.  JSurdon  v.  Massachusetts^ 
Safety  Fund  Aeso,  147  Mass.  860,         1:  148 
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868.  Where  the  certificates  of  a  safctv-fund 
afisociation  provide  thai  the  safety  fund  Is  only 
for  living  certificate  holders,  and  the  associa- 
tion undertakes,  upoi»  the  death  of  a  member, 
only  to  make  an  assessment  and  pay  the  amount 
collected  to  the  beneficiary,  the  safety  fund 
cannot  be  attached;  and  the  proper  remedy, 
upon  the  refusal  of  the  association  to  lay  an 
assessment,  is  by  a  proceeding  in  equity.  Id, 
But  Bee  cases  following. 

869.  An  action  at  law  can.be  sustained  for 
breach  of  the  contract  of  an  insurance  organi- 
zation to  make  an  assessment.  LaviUr  v. 
Murphy,  58  Conn.  294,  8:  118 

870.  For  a  substantial  breach  of  the  contract 
contained  in  a  policy  issued  by  a  mutual  bene- 
fit association  to  pay  to  a  certain  person  a  per- 
centage of  an  assessment  upon  its  members 
upon  the  happening  of  a  certain  event,  the 
beneficiary  may  recover  substantial  damages  in 
an  action  at  law.  Jackaon  v.  Northwutem  Mut, 
E.  Amo.  73  Wis.  607,  8:  786 

871.  When  a  mutual  benefit  life  insurance  as- 
flociation  incorporated  under  the  laws  of  Min- 
nesota, and  dependent  upon  securing  such 
amounts  as  may  be  required  to  meet  and  liqui- 
date death  claims  through  assessments  upon  its 
members,  refuses  to  make  an  assessment  in  a 
proper  case,  the  remedy  is  by  an  action  for  a 
breach  of  contract  Bentz  ▼.  Northweitem  Aid 
AsBo,  40  Minn.  202.  8:  784 

872.  Lack  of  sufficient  money  in  the  death 
f  uiid  to  pay  a  claim  on  an  insurance  certificate 
is  no  defense  to  an  action  at  law,  although  the 
promise  was  to  pay  from  the  death  fund,  where 
by  the  same  contract  the  association  undertook 
to  make  a  call  upon  the  members  if  the  fund 
was  then  insufficient  to  meet  the  claim.  Dat' 
9VW  v.  J/amily  Fund  JSoe.  116  N.  Y.  587, 

6:  496 

873.  An  agreement  to  pay  a  sum  received 
from  a  death  tissessment,  not  exceeding  $1,000, 
with  a  further  provision  that  the  death  claim 
shall  be  payable  within  sixty  days  after  proof, 
giving  the  form  of  notice  and  process  for  col- 
lecting death  assessments,  '{and  containing  a 
promise  by  insured  to  pay  assessments, — im- 
ports a  promise  by  the  insurance  association  to 
make,  or  cause  to  be  made,  the  necessary  as- 
fiessmeut.    Lawler  v.  Murphy,  58  Conn.  294, 

8:  113 

874.  The  measure  of  damages  for  breach  of 
an  agreement  by  an  insurance  organization  to 
make  an  assessment,  and  to  pav  the  proceeds 
thereof,  not  exceeding  $1,000,  where  each 
member  contracts  to  pay  an  assessment  of 
whatever  tlie  officials  deem  necessary  upon  the 
dentil  of  any  member,  is  prima  facie  the  sum 
of  $1,000.  Id, 

875.  Where  an  insurance  association  has  re- 
fused to  obey  a  decree  ordering  it  to  make  an 
assessment  for  the  benefit  of  plaintifit,  a  Judg- 
ment is  properly  rendered  for  the  amoimt  of 
tlie  insurance  certificate,  with  interest  from 
the  time  an  assessment  should  have  been  made 
before  the  suit  was  instituted.  Nevynuin  v. 
Covenant  Mut.  Ben,  Amo,  76  Iowa,  56, 

1:  669 

876.  The  measure  of  damacres,  in  an  action 
Against  a  mutual  benefit  association  on  a  certi- 
ficate of  insurance  agreeing  to  pay  the  amount 
of  an  assessment  on  the  members,  where  it  re- 
fuses to  make  an  assessment,  is  the  amount  as- 
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sessable  upon  all  the  insured,  unless  It  is  shown 
that  the  amount  would  be  less  because  all  mem- 
bers did  not  respond  to  assessments.  BmiiM 
T.  Hforlhwestem  Aid  Asao.  40  Minn.  202, 

8:  784 

877.  The  Michigan  statute  providing  for  mu- 
tual insurance  companies  and  for  the  appoint- 
ment of  receivers  in  certain  cases  gives  re- 
ceivers the  right  to  make  assessments  on  mem- 
bers directly,  without  order  of  court;  and  such 
assessments  are  prima  facte  evidence  of  regu- 
larity in  the  proceedings;  but  it  may  be  shown 
that  they  are  excessive.  Wa/rdle  v.  Ttnomend 
75  Mich.  885,  4:611 

878.  Under  the^Iichigan  Act  providing  for 
mutual  insurance  companies  and  for  receivers 
thereof  in  certain  cases,  such  receivers  have 
power  to  assess  the  members,  not  only  in  such 
sum  as  shall  be  barely  sufficient  to  pay  all 
losses  and  liabilities,  but  in  such  sums  as  shall 
be  sufficient  to  cover  all  the  probable  deficien- 
cies by  reason  of  the  failure  of  some  of  the 
members  to  pay.  An  assessment  of  $50,000 
to  pay  $25,000  was  held  not  excessive.        Id. 

879.  Upon  demurrer  to  a  complaint  alleging 
the  refusal  of  a  mutual  benefit  association  to 
make  an  assessment  in  accordance  with  the  terms 
of  its  contract,  and  also  that  plaintiff's  share  of 
the  assessment  would  be  at  least  a  oei  tain  amount 
in  case  the  assessment  was  made,  the  court  can- 
not say,  as  matter  of  law,  that  plaintiff  has 
only  sustained  nominal  damages  bv  reason  of 
such  refusal,  merely  because  it  may  be  difficult, 
in  advance  of  a  levy  and  attempted  collection 
of  the  assessment,  to  ascertain  the  precise  dam- 
ages to  which  plaintiff  is  entitled.  Jackaon 
V.  Narthwcitem  Mut.  R  Auo.  78  Wis.  507, 

8:  786 

880.  Where  there  were,  at  the  death  of  the 
assured,  sufficient  members  to  make  up  the 
full  amount  of  $5,000  named  in  the  policy  if 
the  assessment  of  $2  to  each  member  bad  been 
made  when  it  should  have  been;  and  by  reason 
of  the  delay  in  making  the  assessments  the 
number  of  members  was  decreased  so  that  the 
fund  realized  by  an  assessment  at  the  later  date 
is  insufficient  to  pay  the  policy  in  full, — the 
company  should  be  compelled  to  make  up  the 
deficiency,  although  the  by-laws  provided  that 
the  assured  should  only  receive  the  amount  col- 
lected on  one  assessment  Union  Mut,  Acd. 
A$»o.  V.  Frohard,  184  111.  228,  10:  868 

881.  The  indorsement  on  a  certificate  of  a 
safety-fund  association,  providing  that  the 
safety  fund  is  only  for  the  benefit  of  living  cer- 
tificate holders,  and  that  the  association  will  pro- 
vide material  protection  for  the  families  of  de- 
ceased members  by  means  of  the  safety  fund, 
does  not  make  such  fund  subiect  to  death 
claims.  Burdqn  v.  MassachuaettM  Safety-Fund 
Aiao.  147  Mass.  860,  1:  146 

8.  Limitation  of  Time^ 

See  also  mpra^  281. 

382.  Under  a  clause  requiring  a  suit  within 
one  year  from  the  time  of  the  "  accidental  iB« 
jury,"  in  a  policy  of  accident  insurance  pro- 
viding a  weekly  indemnity  for  the  insured  in 
case  of  such  injury,  and  a  death  indemnity 
for  his  wife  in  case  of  his  death  therefrom,  tiie 
limitation  period  for  her  suit  begins  to  run  at 
bis  death,  and  not  at  the  time  of  the  accident 
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to  him.     Cooper  t.   United  States  Mut.  Aeei. 
Aaso.  132  N.  Y.  884,  16:  188 

883.  When  a  policy  of  fire  iDSurance  provides 
that  action  thereon  must  be  brought  within  a 
specified  time  after  the  loss  occurs,  the  limita- 
tion runs  from  the  date  of  the  fire,  although, 
under  other  proTisions  of  the  policy,  the  cause 
of  action  does  not  accrue  until  some  time  after 
the  fli«.  Travelert  Ine^  Oo,  y«  California  Ine, 
Vo.  I  N.  D.  151,  8:  769 
But  see  cases  next  following. 

884.  I'he  six  months'  limitation  f  <5r  suit  on  a 
X)olicy  of  insurance  hegins  to  run  at  the  close 
of  the  time  allowed  the  company  for  payment, 
and  not  from  the  actual  loss,  where  the  policy 

Sroyides  that  proofs  of  loss  must  be  made  with- 
1  thirty  days  after  the  loss,  and  suit  hrought 
"within  six  months  from  the  same  date,  and  lUso 

Srovides  that  the  loss  shall  he  paid  in  sixty 
ays  after  proof  of  loss.    Murdock  y.  Franklin 
Ins.  Co.  38  W.  Va.  407.  7:  578 

885.  The  time  for  hringing  suit  on  a  policy 
which  provides  that  no  suit  or  action  snaii  oe 
commenced  unless  within  twelve  months  next 
after  the  fire,  and  also  provides  that  a  claim  on 
the  policy  shall  be  due  and  payable  sixty  days 
after  full  completion  by  the  assured  of  certain 
requirements  of  the  policy,  is  not  lost  by  tiie 
expiration  of  the  twelve  months  after  the  fire, 
where  a  cause  of  action  has  not  then  accrued  by 
completion  of  such  requirements,  if  the  com- 
pany has  insisted  on  these  requirements  and  the 
insured  has  complied  as  rapidly  as  he  was  ahle. 
Case  V.  &un  Ins.  Co.  88  Cal.  473,  8s  48 

886.  The  stipnlation  in  an  accident  insur- 
ance policy,  that  action  thereon  must  be  com- 
menced within  one  year  from  the  time  the 
right  of  action  accrues,  is  reasonable  and 
valid.  Suggs  v.  Trailers  Ins.  Co,  71  Tex. 
579,  Is  847 

887.  The  minority  of  the  beneficiaries  of  an 
accident  insurance  policy  does  not  exempt 
them  from  a  stipulation  therein  requiring  any 
action  on  the  policy  to  be  brought  within  one 
year  after  the  right  accrues.  Id. 


YII.  Rbinsubanob. 

888.  An  insurer  who  has  reinsured  his  risks 
with  anotlier  insurer  has  power  to  asseut  to  liie 
transfer  of  one  of  his  policies,  accordiDg  to  its 
provisions,  in  the  absence  of  anything  in  the 
contract  of  reinsurance  expressly  depriving  him 
of  such  power.  Faneuil  Hall  Ins.  Co.  v.  Liv- 
erpool db  L.  db  G.  Ihs.  Co.  168  Mass.  68, 

10s  428 

389.  A  clause  in  a  policy  of  reinsurance  to 
the  effect  that  the  reinsurer  Is  made  the 
agent  of  the  original  insurer  for  the  purpose  of 
doing,  in  regard  to  outstanding  policies  covered 
by  the  contract  of  reinsurance,  all  acts  neces- 
sary to  transfer  said  policies  according  to  their 
terms  and  conditions,  does  not  make  the  rein- 
surer the  sole  agent  for  that  purpose,  or  pre- 
vent the  orierinal  insurer  from  lawfully  con- 
senting to  a  transfer.  Id. 

890.  A  provision  in  a  policy  of  reinsurance 
issued  in  accordance  with  a  contract  made 
months  previously  cannot  avail  to  make  in- 
valid a  consent  by  the  original  insurer  to  the 
transfer  of  one  of  the  policies  covered  by  the 
contract,  which  was  granted  between  the  date 

See  Index  to  lYotes  Preoedlngb 


of  the  contract  and  the  issuance  of  the  policy, 
where  such  consent  was  permitted  by  the 
contract.  Id. 

891.  A  clause  in  a  contract  for  reinsurance, 
that  **  this  policy  is  subject  to  the  same  risks, 
conditions,  mode  of  settlement,  and,  in  case 
of  loss,  payable  at  the  same  time  and  in  the 
same  manner  as  the  policies  reinsured,'* — 
does  not  mean  that  the  various  terms  in  the 
reinsured  policies  as  to  risks,  conditions,  mode 
of  settlement,  time,  and  manner  of  payment, 
in  case  of  loss,  and  limitation  period,  were  in- 
corporated with  and  form  a  part  of  the  con- 
tract of  reinsurance,  but  that  the  original 
policies  furnish  in  those  particulars  the  basis 
on  which  the  contract  of  reinsurance  stands, 
and  that  in  all  dealings  with  the  original  in- 
sured the  provisions  of  the  policy  issued  to 
him  are  to  be  observed.  Id. 

892.  Where  there  is  a  second  reinsurance  of 
fire  risks,  and  a  loss  covered  by  one  of  the  or- 
iginal policies, and  a  suit  by  tbe  insured  against 
the  reinsurer,  of  which  the  second  reinsurer 
is  not  notified,  in  which  the  reinsurer,  is  suc- 
cessful; and  a  subsequent  suit  by  the  original 
insurer,  after  paying '  the  loss,  agiunst  the  re- 
insurer, of  which  tbe  second  reinsurer  is  noti- 
fied, in  which  the  reinsurer  is  defeated, — in  a 
suit  by  the  reinsurer  on  the  second  reinsur- 
ance policy  a  recovery  may  be  had  against 
tlie  second  reinsurer  for  the  costs  incurred  by 
the  reinsurer  in  the  second  suit  against  him, 
but  not  for  those  incurred  in  the  first  one. 

Id. 
898.  The  existence  of  brick  partitions  extend- 
ing above  the  roof  and  dividing  a  building 
into  stores  or  sections  will  not  constitute  each 
section  a  separate  building  or  the  ^ods  therein 
a  separate  risk,  within  the  meaning  of  a  rein- 
snrance  contract  limiting  tli^  amount  of  insur- 
ance to  be  placed  on  any  one  "building  of 
risk,"  if  all  the  sections  are  enclosed  by  a  com- 
mon exterior  wall  and  are  all  under  one  man- 
agement and  devoted  to  the  same  use,  while 
the  fioors  of  the  different  stories  are  on  the 
same  level  and  connected  by  large  doors 
through  the  partitions.  Qerman- American 
Ins.  Co.  v.  Commercial  F.  Ins.  Co.  (Ala.) 

16:  891 

894.  Failure  of  one  insurance  company  to  ob- 
lect  to  risks  contained  in  schedules  sent  to  it 
by  another  company,  a  certain  amount  of 
whose  risks  it  has  made  a  compact  to  reinsure, 
will  not  amount  to  an  acquiescence  on  which 
the  latter  can  rely  in  case  they  are  not  covered 
by  the  compact,  since  reliance  may  be  placed 
on  the  good  faith  of  the  other  company  and 
its  acting  within  the  contract,  without  the  ne- 
cessity of  msking  a  personal  investigation  of 
the  property  covered  by  each  schedule.      Id. 

Of  life. 

895.  Where  the  directors  of  a  mutual  benefit 
Insurance  company  dissolve  the  corporation  by 
consolidating  It  with  another,  and  attempt  to 
turn  over  the  insurance  to  such  other  com- 
pany; and  such  company  refuses  to  issue  to  a 
policy-holder  a  new  policy  in  lieu  of  the  one 
held  bv  him,  on  l^e  ground  that  he  has  con- 
tracted a  certain  disease, — such  policy-holder 
may  maintain  an  action  for  fraud  against  the 
directors  of  the  former  corporation,  and  may 
recover  from  them  the  amount  which  he  has 
paid  into  the  company.    And  he  is  not  es> 


1 


400 


INSURANCE  PATROL— INTEREST,  L  a. 


topped  by  his  application  to'the  cousolidating 
company,  as  such  application  does  not  amount 
to  a  ratification  of  the  consolidation.  Gray- 
son  V.  WUlovgKfyy,  78  Iowa,  83,  4:  866 


INSURANCE  PATROL. 

As  Charity,  see  Chabitibb,  7, 


INTEMPERATE  PERSONS. 

Sale  of  Intoxicating  Liquors  to,  see  Intoxicat- 
ING  LiQUOHs,  44,  45,  62. 


INTENT. 


As  Element  of  Crime,  see  CaiMmAL  Law,  8: 

Food,  4. 
As  Element  of  Assault,  see  Assault  and 

Battkut,  2-5. 
In  Conspiracy,  see  Conspiracy,  8. 
Presumption  of  Criminal   Intent,  see   En- 

DENCB,  122-124. 
Opinion  as  to,  see  Evidengb,  514-516. 
Relevancy  of  Evidence  as  to,  see  Evidunob, 

675-688. 
Allegation  of,  in  Indictment,  see  Indiotusnt, 

KTC,  19,  20. 
Question  for  Jury  as  to,  see  Trial,  141-148, 

160,  161. 
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I.  When  Recovkbablb. 

a.  In  General;  On  Contracts. 

b.  On  Debts,  Loans,  and  Advances. 

c.  As  Damages;  On  Amount  Becovered 

as  Damages. 

d.  On  Judgments. 

e.  On  Legacies;  Claims  &f  Distributees. 

f.  Liability  of  Officer. 

g.  Liability  of  State  or  County. 

n.  Computation;  Amount;  Ratb. 
in.  Compound  Interest. 

Of  Officer  as  Affecting  Validity  of  His  Act, 

see  Officers,   86,    87;   Parliambntart 

Law,  17,  18. 
AUegation  of,  see  Pleading,  19. 
On  Coupons,  see  Coupons. 
Guaranty  of,  see  Guaranty,  6,  7. 
Reducing  Rate  of,  as  Impairing  Obligation  of 

Contracts,  see  Contracts,  394. 
Conflict   of   Laws  as  to,  see  Conflict  of 

Laws,  40-48. 
Taking  in  Advance  as  Affecting  Maturity  of 

Note,  see  Bills  and  Notbs,  116. 
Recovery  of  Advance  Payment  on  Premature 

Payment  of  Principal,  see  Assumpsit,  18. 
Demand  for  Annual  Installment  of,  see  Bills 

AND  Noises,  49. 
Tender  to  Stop,  see  Tbnder,  7-9. 

See  Index  to  lYotes  Preceding. 


L  When  Rbcoterablb. 
a.  In  General;  On  Coniracti, 
See  also  infra,  18,  22-34. 

1.  Where  a  promissoxy  note  is  written  pay- 
able "five  years  from  date  at  the  rate  of 
6i  per  cent  per  annum,  payable  semiannual- 
ly,'^  and  the  maker  has  paid  several  install- 
ments of  interest  upon  it,  the  omission  of  the 
words  *'wilh  Interest,"  in  the  note,  is  a  mere 
clerical  error,  and  interest  may  be  recovered 
thereon.    Marston  v.  Bigeloto,  150  Mass.  45, 

6:  4a 

2.  Where  the  interest  provided  for  in  a  prom- 
issory note  is  the  maximum  rate  allowed  by 
law,  and  is  represented  by  coupon  notes  pro- 
viding that  interest  shall  be  allowed  thereon 
after  maturity  at  the  maximum  rate,  no  inter- 
est will  be  allowed  on  such  coupons.  Rieliard- 
*son  V.  Campbell,  27  Neb.  644,  lis  189 
See  also  infra,  44,  45. 

3.  Checks  for  the  payment  of  which  there 
is  no  money  on  deposit  bear  interest  from  the 
time  when  the  presentation  should  have  been 
made.     Culver  y.  Marks,  122  Ind.  554, 

7:  469 
4  The  holder  of  a  registered  certificate  of 
indebtedness  payable  at  a  designated  place 
cannot  be  deprived  of  his  rights  by  a  subse- 
quent order  of  the  debtor  that  it  shall  be 
payable  elsewhere,  or  that  interest  shall  cease 
if  it  is  not  presented  at  a  designated  place. 
Cktrr  V.  State,  Du  Ooetlosquet,  127  Ind.  204, 

11:  370 

5.  An  insurance  association  which  has  re- 
fused to  make  an  assessment  when  ordered  by 
the  court  may  be  charged  with  interest  from 
the  time  the  assessment  should  have  been 
made  before  suit.  Newman  y.  Covenant  Mut. 
Ben.  Asso.  76  Iowa,  56,  1:  659 
Demand* 

6.  Interest  is  not  allowable  on  a  partial  loss 
under  an  insurance  policy,  where  the  sum  ia 
not  liquidated,  until  demand  has  been  made 
for  its  payment,  although  arbitration  and  limi- 
tation clauses  and  proofs  of  loss  have  been 
waived,  and  a  buuder's  certificate  of  the 
amount  of  loss  presented.  Hutchinson  v. 
Liverpool  d  L.  db  (},  Ins,  Co,  158  Mass.  143, 

10:  66S 

7.  Interest  will  be  allowed  in  a  suit  to  re- 
cover the  amount  due  under  an  instrument 
which  is  a  mere  acknowledgment  of  debt, 
only  from  the  service  of  the  writ,  if  there  waa 
neither  prior  demand  madc,nor  stipulated  time 
for  payment,  nor  contract  or  usage  requir- 
ing payment  of  interest,  and  if  defendant  was 
not  a  wrongdoer  in  acquiring  or  retaining  the 
money.    Gay  v.  Books,  151  Slass.  115, 

7:  898 

8.  Interest  does  not  run  after  maturity  on 
municipal  bonds  which  specify  no  place  of 
payment,  if  funds  for  payment  are  provided, 
unless  payment  is  demanded  and  refused.  It 
is  not  necessary  to  seek  out  the  creditor  and 
tender  payment.  Friend  v.  Pittsburgh,  131 
Pa.  305,  6:  68e 

9.  Interest  on  a  bond  in  an  action  for  negli- 
llgence  whereby  money  was  lost  \b  recoverable, 
net  from  the  time  the  money  was  lost,  but 
from  the  time  of  a  demand  for  payment  made 
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upon  the  principal  and  surety;  and  if  no  de- 
mand had  been  previously  made,  it  is  recover- 
able only  from  the  time  the  writ  was  served 
upon  tlje  defendants.  Jf-nnk  v.  /Southern 
Exp,  Co.  83  Qa.  83,  8:  488 

b.  On  DebtSt  Loans,  and  Advances, 

10.  A  depositor  is  not  entitled  to  interest  on 
money  which  he  claims  to  recover  a^inst  a 
bank  that  has  paid  it  out  on  a  forged  indorse- 
ment of  a  checiL,  where  the  bank  held  the 
money  without  interest  as  a  general  deposit. 
Atlanta  Nat.  Bank  v.  Burke,  bl  Ga.  597, 

.8:  96 

1 1 .  Interest  is  recoverable,  under  the  Illinois 
Statute  Concerning  Interest,  §  2,  upon  ad- 
vances made  by  a  broker  for  which  his  princi- 
pal is  under  an  implied  obligation  to  repay  him. 
Ferinv,  Parker,  126111.  201.  2:  886 

12.  Where  a  railroad  lease  provides  that  the 
rent  shall  be  paid  monthly  on  the  last  day  of 
each  month,  if  it  is  not  in  fact  paid  until  a 
portion  of  the  month  following  the  one  on 
which  it  becomes  due  has  elapsed,  interest  is 
chargeable  on  the  deferred  payments.  Ver- 
mont &  0.  JSLCo.  V.  Vermtmt  0.  B.  Co.  (Vt.) 
63  Vt.  1,  10:  668 
Betvreen  partners. 
See  also  infra,  48. 

13.  A  partner  is  entitled  to  interest  on  advances 
made  by  him  to  the  firm,  and  on  unwithdrawn 
profits,  where  for  years  prior  to  the  time  when 
his  right  thereto  is  disputed  the  custom  has 
been  to  credit  each  partner  with  such  interest 
on  the  books  of  the  concern,  with  the  know^ 
ledge  and  approval  of  both,  notwithstanding 
the  partnership  articles  provide  that  the  capital 
of  neither  shaU  be  taken  to  pay  interest  to  the 
other,  and  make  no  provision  whatever  as  to 
advances  and  unwithdrawn  profits.  Winc/iester 
V.  Olazier,  152  Mass.  816.  9:  484 

14.  The  right  of  a  partner  to  interest  on  ad- 
Tances,  arising  from  a  long-continued  custom 
of  th.e  partnership  to  allow  such  interest,  can- 
not be  affected  by  the  fact  that,  without  his 
knowledge,  the  bookkeeper,  in  accordance  with 
his  interpretation  of  the  partnership  articles  and 
with  the  assent  of  the  other  partner,  charged 
back  to  the  respective  partners  the  amount  of 
such  interest  standing  to  their  credit.  Id. 

15.-  Interest  will  not  be  allowed  to  a  member 
oT  a  partnerslilp  on  advances  and  unwithdrawn 
profits  left  with  the  firm,  unless  it  is  provided 
for  in  the  partnership  articles,  or  is  in  accord- 
ance with  Uie  understanding  of  the* parties. 

Id. 
1 6.  Advances  made  by  a  partner  to  the  concern , 
with  the  understanding  that  he  shall  receive 
Interest  thereon,  will  be  treated  as  a  loan,  and 
will  draw  interest  until  repaid,  notwithstanding 
the  prior  dissolution  of  the  partnership.     Id. 


c  As  Damages;    On   Amount  Beeovered  as 

Damages, 

17.  Interest  may  be  awarded  or  withheld 
in  the  discretion  of  the  jury  in  actions  for 
damai,^es  for  negligence.  EU  v.  NoiHhern  P. 
B.  C6.  1  N.  D.  8:^6.  18:  97 

18.  In  an   action  for  breach  of  contract, 

See  Index  to  Notes  Preceding^ 


whether  interest  Is  recoverable  does  not  rest  in 
the  discretion  of  the  jury,  but  is  a  question  of 
law  for  the  court;  while  in  actions  sounding  in 
tort,  when  the  recovery  of  interest  is  permissi- 
ble is,  with  some  exceptions,  a  question  for  the 
jury.  Mansfield  v.  JStiw  York  C,  &  H,  R  B. 
Co.  114  JS.  1.  «31,  4:  666 

19  Interest  on  the  sum  by  which  property  is 
diminished  in  value  on  account  of  an  accident 
in  a  street  caused  by  the  negligence  of  the  city 
may  be  included  in  the  damages  awarded 
therefor.     Wtlson  v.  Troi/,  135  IS.  Y.  96, 

18:  449 

20.  No  interest  before  judgment  can  be  in- 
cluded in  the  recovery  for  personal  injuries. 
Louisville  <t  JS".  B,  Co.  v.  Wallace,  91  Tenn, 
3o,  14:  548 

21.  Interest  on  the  value  of  articles  during 
the  time  of  their  detention  is  an  element  of  dam- 
age for  conversion,  where  they  were  subse- 
quently returned.  Morey  v.  h.oyt,  62  Conn. 
542,  19:  611 
For  breach  of  contract. 

22.  Interest  is  not  recoverable  on  the  amount 
of  damages  for  breach  of  contract  by  reason 
of  inconvenience  and  extra  work  in  placing 
and  moving  materials  because  of  delay  in  com- 
pleting the  foundation  for  the  work,  or  on  the 
amount  recoverable  under  a  clause  in  the  con- 
tract giving  a  per  diem  allowance  for  each  day 
less  than  the  stipulated  time  occupied  in  the 
construction  of  the  work.    Mansfidd  v.  New 

York  a,  it  II.  B.  B,  Co.  114  K.  Y.  S'^l,  4:  666 

23.  The  recovery  agninst  the  surety  m  a 
bond  for  the  payment  of  money  is  not  limited 
to  the  penalty,  but  may  exceed  it  so  far  as 
necessary  to  include  interest  from  the  time  of 
the  breach.  Interest  after  the  breach  is  re- 
coverable, not  on  the  ground  of  contract,  but 
as  damages.  IVink  v.  iSoutliern  Exp.  Co.  82 
Ga.  83,  .     8:  488 

24.  Interest  on  the  purchase  price  of  land 
bought  with  warranty,  where  the  covenantee 
has  again  purchased  the  land  on  a  foreclosure 
sale,  which  constituted  a  constructive  evic- 
tion, may  be  recovered  from  the  time  of  thus 
extinguishing  the  incumbrance,  but  not  from 
the  date  of  the  original  purchase.  Collier  v. 
Corcger,  52  Ark.  822,  6:  107 

d.  On  Judgments, 


See  also  infra,  51. 

25  A  judgment  entered  after  an  amend- 
ment to  W .  Va.  Code,  chap.  131,  §  14,  by  W. 
Va.  Acts  1882.  chap.  120,  authorizing  judg- 
ments to  be  entered,  with  interest  from  date 
of  verdict,  should  call  for  such  interest,  al- 
though the  verdict  was  rendered  before  the 
amendment,  when  the  law  provided  for  inter- 
est only  from  the  date  of  the  judgment.  Mur- 
doch V.  Franklin  Ins.  Co.  38  W.  Va.  407, 

7:4(78 

26.  Interest  should  be  allowed  on  the  value 
of  property  condemned  for  public  use,  from 
the  time  of  its  appropriation,  Alloway  v. 
NayJimlle,  88  Tenn.  510,  8:  183 

27.  In  a  proceeding,  under  the  charter  of 
Kansas  City,  to  subject  private  property  to  pub- 
lic use  for  street  purposes,  interest  runs  upon 
and  from  the  date  of  the  judgment  of  the  cir- 
cuit court  confirming  an  award  of  damages  for 


462 


INTEREST,  L  o— IL 


land  so  takexu   Plum  t.  Kansas  City,  101  Mo. 
525,  10:  871 

28.  A  provision  of  a  charter  apportioning 
interest  at  10  per  cent  per  annum,  collected  on 
assessments  for  '^benefits/'  among  owners  of 
land  taken,  does  not  prevent  the  running  of  in- 
terest in  favor  of  the  latter  on  the  jud^meDt  of 
condemnation.  Such  a  judgment  is  within  the 
meaning  of  the  Missouri  statute  givisg  interest 
upon  judgments  and  orders  for  &e  payment  of 
money.  Id, 

e.  On  Legates;  Glaims  of  DistribtUees. 
See  also  infra,  46. 

29.  Interest  on  a  legacy  begins  to  run  at  the 
end  of  one  year,  where  that  time  is  fixed  by 
order  of  the  court  for  payment  of  debts  and 
legacies.     Evans  v.  Foster,  80  Wis.  509, 

14:  117 
80.  A  leiratoe's  claim  to  interestifs  not  defeated 
by  the  fact  that  he  has  caused  delay  by  unjus- 
tmable  legal  proceedings,  embarrassing  the  ex- 
ecutors in  the  settlement  of  the  estate.  Welch 
V.  Adams,  162  Mass.  74,  9:  844 

31.  Where  a  pecuniary  legacy  is  given  to  a 
widow  in  lieu  of  dower,  together  with  certain 
productive  real  estate,  to  the  considerable  in- 
come of  which  she  is  at  once  entitled,  the  legacy 
will  not  draw  interest  until  after  the  expiration 
of  the  time  usually  allowed  after  the  death  of 
the  testator  for  the  collection  of  assets;  especial- 
ly where  no  time  for  its  payment  is  specified 
further  than  that  it  is  to  be  paid  "  aa  soon  as 
convenient**  after  testator's  decease.  Id, 

32.  Where  a  widow  has  power  to  ac(;*ipt  oi 
reject  the  provision  made  for  her  by  will  in 
lieu  of  dower,  in  case  she  accepts  she  can  take 
onl^  what  the  will  gives  and  in  the  mode  in 
which  it  is  given.  In  such  case,  if  the  will 
fixes  some  date  other  than  that  of  the  death  of 
the  testator  as  the  one  from  which  interest  will 
begin  to  run,  the  rule  which  re^rds  the  widow 
as  a  purchaser  for  value,  entitled  to  interest 
from  testator's  death,  will  be  disregarded.  Id, 

83. Interest  on  the  shares  of  other  mstributees 
from  the  time  of  testator's  death  should  be  al- 
lowed before  paying  anything  more  to  one 
who  has  received  a  larger  advancement  than 
they  during  testator's  life,  where  his  will  re- 
quires a  distribution  in  equal  shares.  Clark  v. 
Helm,  180  Ind.  117,  14:  716 

£.  Liability  of  Officer. 

34.  A  public  officer  is  not  liable  for  interest  or 
profits  made  by  him  from  the  public  funds,  in 
the  absence  of  a  statute  charging  him  there- 
with, where  his  liability  for  such  funds  is 
absolute,  although  the  statutes  make  him 
criminally  liable  for  putting  the  money  out  at 
interest  or  making  a  profit  from  it.  People  v. 
Wfilsen,  17  Colo.  170,  16:  466 

But  see  contray  next  case. 

35.  The  absolute  liability  of  a  state  treas- 
urer for  the  public  money^s  which  come  to  his 
hands  does  not  entitle  him  to  the  interest  re- 
ceived from  deposits  thereof  in  banks.  State 
V.  McFetridge,  84  Wis.  473,  20:  228 

36.  The  refusal  of  a  county  treasurer  to  corn- 
See  Index  to  Notes  Preceding* 


ply  with  a  statute  requiring  taxes  collected 
irom  railroads  in  a  town  to  be  invested  in  a 
sinking  fund  to  pay  the  railroad  bonds  of  the 
town,  on  the  ground  that  the  taxes  were  ap- 
propriated for  other  specific  purposes,  is  with- 
out legal  excuse  and  willful  and  renders  him 
chargeable  with  interest  on  the  fund  for  the 
time  during  which  the  town  has  been  deprived 
of  it.     Clark  v.  Sheldon,  184  N.  Y.  883, 

19:  188 

87.  That  the  liability  of  a  state  treasurer  to 
account  for  interest  which  he  had  received  on 
the  public  funds  in  his  hands  was  not  judicially 
decided  at  the  expiration  of  his  term  of  office 
will  not  prevent  the  aUowance  of  interest  on 
such  interest  not  accounted  for  from  the  time 
of  default  until  payment  is  enf OTced.  State  ▼. 
McFeti-idge,  84  Wis.  478,  20:  228 

g.  Liability  of  State  or  County, 

88.  Where  a  state  permits  itself  to  be  sued 
it  is  not  liable  for  interest  upon  the  demand 
set  up,  unless  the  statute  specifically  so  pro- 
vides.    Western  db  A.  R,  Co.  v.  StaU  (Oa.) 

14:  488 

89.  A  state  is  bound  to  pay  such  interest 
only  as  it  binds  itself  by  contract  to  pay. 
Carr  y.  State,  DuCatlosquet,  127  Ind.  204, 

11:  870 

40.  Certificates  of  state  indebtedness  bear 
interest  after  maturity,  where  they  are  issued 
under  statutes  expressly  providing  that  inter- 
est shall  be  payable  half  yearly  at  a  certain 
place,  and,  if  not  demanded  for  thirteen  months 
after  it  becomes  due«  shall  be  demandable  only 
at  the  state  treasury.  Jd. 

41.  Interest  on  overdue  installments  of  in- 
terest on  certificates  of  state  indebtedness  is 
not  recoverable,  where  the  contract  provides 
merely  for  payment  of  the  certificates  with 
interest.  Jd. 

42.  Under  the  organic  Act  of  Cascade  Coun* 
ty,  Montana,  which  imposes  upon  its  commis- 
sioners  the  duty  of  selecting  which  of  two 
methods  shall  be  adopted  in  the  payment  of  its 
indebtedness  (either  by  the  issue  of  warrants  or 
of  bonds),  and  declares  what  they  shall  do  when 
they  have  determined  which  method  they  will 
adopt,  inasmuch  as  they  derive  their  power 
from  the  law  alone  and  none  of  it  comes  from 
the  county,  the  county  cannot  be  liable  for  in- 
terest on  the  debt  for  failure  of  the  commis- 
sioners to  take  action,  although  in  violation  of 
the  plain,  imperative  mandate  of  the  statute. 
Territory,  Chateau  County,  v.  Cascade  County 
8  Mont.  896,  7:  106 


n.  Computation  ;  Amount  ;  Rats. 

48.  The  highest  legal  rate  of  interest  al- 
lowed by  the  Arkansas  statutes  is  10  per  cent. 
But  they  allow  this  interest  to  be  taken  iii 
advance  as  discount;  and  such  statutes  are 
valid  as  to  commercial  transactions  in  short- 
time  paper.     VahXberg  v.  KeaAon,  51  Ark.  584, 

4:  462 

44.  An  indorser  who  has  paid  the  noteia 
entitled  to  recover  from  the  maker  the  amount 
paid,  with  interest  thereon  at  the  rate  of  7 
per  cent  only  (in  California),  to  be  computet! 
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from  the  time  of  the  pajrment  to  the  time 
judgment  is  entei ed  against  the  maker.  Stan- 
Uy  y.  McElrath,  86  Cal.  440,  10:  646 

45.  A  promissory  note  drawing  a  stated  rate 
of  intei«8t,  which  is  the  maximum  rate  at  the 
time  the  note  was  made,  will  be  considered  as  an 
agreement  to  pay  the  highest  rate  permissible 
when  the  note  becomes  due,  not  in  excess  of 
that  agreed  upon  by  the  parties,  and  not  as  an 
agreement  to  pay  the  rate  stated,  if  it  is  8ubse> 
quently  reduced  by  statute  before  the  maturity 
of  the  note.  EUhardaan  y.  Campbell,  27  Neb. 
644,  11:  1B9 

46.  Interest  on  fk  legacy  should  be  computed 
at  the  legal  rate,  notwithstanding  the  fact  that 
the  funds  could  not  be  safely  inyested  by  the 
executors  so  as  to  earn  that  amount.  Welefi 
y.  Adams,  152  Mass.  74,  9:  844 

47.  Interest  at  6  per  cent,  instead  of  at  10  per 
cent,  is  properly  decreed  from  the  death  of  the 
testatrix  to  the  close  of  the  litigation,  on  a 
collateral-inheritance  tax,  under  ^.  Y.  Act 
1886,  §  5,  where,  before  the  expiration  of 
eighteen  months  after  the  death  of  the  tes- 
tatrix, proceedings  to  revoke  the  probate  of 
the  will  were  begun.  B$  Btewarfi  Estate  (N. 
T.)  181  N.  Y.  274,  14:  836 

48.  Where  interest  at  7  per  cent  has  been 
credited  by  partners  at  tlieir  accountings  upon 
advances  made  by  the  respective  members  to  the 
concern,  each  partner  is  entitled  to  receive  the 
amount  so  found  due  him;  but  if  thea^eement 
between  the  partners  for  interest  is  not  in 
writing,  and  remains  executory,  only  6  per  cen 
can  be  allowed.  WiTuhester  y.  Qlaeisr,  152 
Mass.  816.  9:  424 

49.  A  surety  who  has  paid  more  than  his 
share  of  the  debt  is  entitled,  in  an  action  for 
contribution  against  his  cosurety,  to  interest  on 
the  amount  recovered,  from  the  time  of  its 
payment,  at  the  legal  rate  only,  although  the 
debt  secured  bore  a  higher  rate.  Bushndl  v 
BushnsUy  77  Wis.  485,  9:411 

50.  Interest  after  maturity  on  state  certifi- 
cates cannot  exceed  6  per  cent,  where  the  con- 
tract provides  that  the  certificates  shall  run  for 
twenty  vears  at  that  rate,  and  then  be  redeem- 
able at  the  pleasure  of  the  State.  Carry.  8tate, 
DuCmtlosqvety  127  Ind.  204,  11:  870 

Alteration* 

51.  It  is  not  in  the  power  of  the  Legislature 
to  alter  the  mte  of  interest  to  which  a  credi- 
tor is  entitled  upon  a  pre-existing  judgment. 
Iiocku>ai  y.  Butler,  17  Colo.  200,        17:  01 1 


m.   COHPOTrND  IlTTBBBST. 

See  also  supra,  2. 

52.  An  agreement  in  a  note  to  pay  interest 
on  arrears  of  interest  is  iniquitous  and  inval- 
id.   Levens  v.  Briggs,  21  Or.  833,      14:  188 


INTERLOCUTORT  ORDER. 

« 

See  Appeal  A2n>  Erbor,  12. 
See  Index  to  Notes  Preoedlaif. 


INTERPLEADER. 


Appeal  from  Disallowance  of  Claim  by,  see 

Appeal  and  Error,  14. 
In  Eminent  Domain,  see  Emike2<t  Domain,. 

56. 


INTERPRETER. 


Proof  of  Conyersation  through,  see  Evidenob,. 
685. 


INTERROGATORIES. 

In  Pleading,  see  Pleading,  204. 
On  Trial,  see  Trial,  91-95. 


INTERSTATE    COMMERCE    COM- 

MISSION. 

Violation  of  Law  by  Agents,  see  Cabrisrs, 

894,  895. 
For  Constitutional  Law  Affecting  Interstate 

Commerce,  see  Commsbcb. 

1.  Congress,  under  its  soyereign  and  exclu- 
slye  power  to  regulate  commerce  among  the 
seyeral  States,  has  the  power  to  create  a  com- 
mission  for  the  purpose  of  superyising,  inyesti- 
gating,  and  reportm^  upon  matters  or  com- 
plaints connected  with  or  growing  out  of 
mterstate  commerce.  Kentuel^  AL  Bridge  Co. 
y.  Louisville  dt  N,  B.  Co.  (C.  C.  D.  Ky.)  2 
Inters.  Com.  Bep.  851,  87  Fed.  Hep.  567, 

2:  289 

2.  The  Interp,tate  Commerce  Commission  is 
glyen  no  power  to  establish  tbrougn  routes  or 
to  fix  through  rates  between  connecting  lines, 
such  as  is  conferred  upon  the  English  Com* 
mission  by  the  English  Act  of  1878.  Id. 

8.  The  Interstate  Commerce  Commission  is 
Uyested  with  only  administrative  powers  of 
Buperyision  and  inyestigation,  which  fall  far 
short  of  making  it  a  court  or  its  action  judicial, 
in  the  proper  sense  of  the  term.  Its  action  or 
conclusion  upon  matters  brought  before  it  for 
inyestigation  is  neither  final  nor  condusiye. 
Kor  is  It  inyested  with  any  authority  to  enforce 
its  decision  or  award.  Id, 

4.  The  Interstate  Commerce  Commission  is 
eharj^ed  with  the  duty  of  inyesti gating  and  re- 
porting upon  complaints;  and  the  facts  found 
or  reporteid  by  it  are  only  giyen  the  force  and 
weight  ot  prima  facie  evidence  in  such  judicial 
proceedings  as  may  thereafter  be  had  for  the 
enforcement  of  its  recommendation  or  order. 

Id. 

5.  The  United  States  Circuit  Court  is  not  re- 
stricted to  the  mere  ministerial  duty  of  enfor- 
cing an  order  of  the  Interstate  Commerce  Com- 
mission. The  suit  in  that  court  is,  under  the 
provisions  of  the  Interstate  Commerce  Act,  an 
original  and  independent  proceeding  in  which 
the  court  hears  and  determines  the  cause  de 
novo  upon  pi%per  pleadings  and  proofs;  the 
latter  including,  not  only  me  prima  facie  facts 
reported  by  the  Commission,  but  all  such  other 
and  further  testimony  as  either  party  may  in* 
troduoe,  bearing  upon  the  matters  m  contro* 
yersy.  -  Id. 
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INTERVENTION* 


€ee  Action  or  Suit,  96-98. 

Costa  of,  see  Costs  and  Fbbs,  7. 

For  Money  in  Court,  see  Money  in  Court,  3. 


INTOXICATING  UQUORS. 

I.  Prohibition  and  Regulation;    Stat- 
utes AND  Ordinances, 

a.  In  General, 

b.  Local  Option, 

II.  Licenses. 
IIL  Unlawful  Sales;  Offenses  andPro^ 

CEEDINGS. 

a.  In  General. 

b.  Sales  by  Clvbs,  Clerk,  or  Partner. 

c.  To  Minors  <yr  Intemperate  Persons, 

d.  By  Druggists, 

e.  Prohibited  Days, 

f.  Place  of  Sale, 

IV.  Civil  Remedies. 

a.  In  General;  Nuisance, 

b.  Civil  Damages, 

Liability  on  Statutory  Bond,  see  Bonds,  21-28. 

Sale  of,  as  Forfeiting  Charter  of  Club,  see 
Club,  2.  * 

For  Interstate  Commerce  in,  see  Comicerce, 
82-84.  88-46. 

Congressional  Delegation  of  Power  to  State 
as  to,  see  Constitutional  Law,  87. 

Denial  of  License  to  Women,  see  Constitu- 
tional Law,  84. 

Constitutional  Equality  in  Right  to  License, 
see  Constitutional  Law  102-105. 

Due  Process  as  to  Local  Option,  see  Consti- 
tutional Law,  174. 

Police  Power  as  to  Sale  of,  sfee  Constitution- 
al Law,  201-203. 

For  Contempt  in  Maintaining  Liquor  Nui- 
sance, see  Contempt,  12,  18, 

Illegality  of  Contract  for  Sale  of,  see  Con- 
tracts, 178-176,  183. 

Former  Jeopardy  as  to  Sale  of,  see  Crminal 
Law,  29. 

Jurisdiction  of  Offenses  as  to,  see  Courts,  90. 

Damages  for  Wrongful  Sale,  sec  Damages, 
89. 

Disclosure  of  Source  of,  by  Person  Convicted 
of  Drunkenness,  see  Contempt;  Deposi- 
tions, 1. 

Relevancy  of  Evidence  as  to  Sale  of,  see  Eri- 
DENOE,  742,  759. 

Indictment  for  Sale  of,  see  Indictment,  etc., 
16,  17,  22,  42,  48. 

Who  Bound  by  Decision  as  to  Liquor  Nui- 
sance, see  Judgment,  82. 

Power  of  Municipality  as  to,  see  Municipal 
Corporations,  30. 

Municipal  Regulation  of  Sale  of,  see  Munici- 
pal Corporations,  83,  88. 

Condition  as  to  Sale  on  Premises,  see  Real 
Property,  10-12. 

Validity  of  Statute  as  to,  see  Statutes,  80. 

Title  of  Statute  as  to,  see  Statutes,  51,  52, 
78. 

Special  Legjislation  as  to,  see  Statutes,  111. 

Selling  on  Sunday,  as  Labor,  see  Sunday,  6. 

Question  for  Jury  as  to,  see  Trial,  184-186.    1 

See  Index  to  Notes  Precedlngf. 


L  Prohibition  and  Regulation;  Statutbs 
AND  Ordinances. 

a.  In  General, 

1.  A  statute  which  provides  that  no  per- 
son without  a  state  license  therefor  shall  ''keep 
in  his  possession  for  another  spirituous  liquors, 
etc.,  is  uncoostitntional  and  void.    J^ats  ▼. 
,Giltnan,  83  W.  Va.  146,  6:  847 

2.  The  Legislature  may  prohibit  or  restrict 
the  sale  of  spirituous  liquors  in  any  manner 
which  its  discretion  may  dictate.  No  one  can 
claim  as  a  right  any  power  whatever  to  sell  such 
liquors;  if  he  sells  at  all  it  must  be  on  such 
terms  as  the  Legislature  sees  fit  to  impose. 
Tragesser  v.  Gray,  73  Md.  250,  9:  780 

3.  Statutes  requiring  licenses  from  tbosn 
who  "sell,  pve,  or  otherwise  dispose  of" 
intoxicating  liquors,  are  within  constitutional 
limitations.  State  v.  Boston  Clvh,  45  La.  Ann. 
585,  20:  186 

4.  The  provision  of  the  Revised  Statutes  of 
the  United  States,  that  no  license  shall  be  con- 
strued to  authorize  any  business  within  any 
State  prohibited  by  the  laws  thereof,  applies 
to  a  Territory  as  well  as  to  a  State,  by  virtue 
of  tide  Internal  Revenue,  chap.  1.  ^  1.  Terri- 
tory, McMalwn,  v.  O'Connor,  5  Dak.  897, 

_  8:  865 

Ordinance* 

5.  A  penal  ordinance  prohibitinsf  the  sale  of 
intoxicating  liquors  is  authorized  by  a  charter 
giving  power  to  make  ordinances  for  the  pres- 
ervation of  good  order,  decency,  and  decorum, 
where  such  sales  are  unlawful  in  the  county  in 
which  the  town  is  situated.  Fortner  v.  ^n- 
can,  91  Ky.  171,  11:  188 

b.  Local  Option, 

6.  A  statute  providing  for  local  option  as 
to  the  sale  of  intoxicating  liquors,  which  does 
not  seek  to  confiscate,  destroy,  or  prevent  any 
lawful  use  of  them  except  in  so  m  as  a  de- 
preciation in  value  may  result  from  prohibit- 
ing the  sale,  is  not  unconstitutional  as  im- 
pairing the  rights  of  private  property.  Ter- 
ritory, McMaJion,  v.  O'Connor,  6  Dak.  897, 

8t  856 

7.  Tlie  prohibition  of  the  sale  of  intoxicat- 
ing liquors,  bemg  a  matter  which  belongs  to 
the  police  powers  of  the  government,  may  with 
propriety  be  left  to  each  county;  and  a  statute 
providing  for  local  option  in  this  respect  is  not 
an  unconstitutional  delegation  of  legislative 
power.  Id, 

8.  The  New  Jersey  Act  "To  Regulate  the 
Sale  of  Intoxicating  Liquors,  prohibiting  the 
sale  of  liquors  upon  a  majority  vote  of  the  le- 
gal voters  in  a  county,  is  not  an  unlawful  del- 
egation of  the  legislative  power.  State,  Paul, 
v.  Gloucester  County  Circuit  Ct.  Judge  (N.  J. 
Err.  &  App.)  50  N.  J.  L.  (21  Vroom)  585, 

1;  86 

9.  The  Ohio  Act  of  March  3,  1888,  "To 
Further  Provide  against  the  Evils  Resumng 
from  the  TrafQc  in  Intoxicating  Liquors,  by 
Local  Option,  in  any  Township  in  the  State, 
is  a  valid  law  and  is  not  in  conflict  with  the 
Constitution.  Gordon  v.  State,  46  Ohio  St. 
607,  6:  749 

10.  The  authority  to  order  prohibition  is 
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not  delegated  to  the  hoard  of  supervison  joint- 
ly with  the  majority  of  the  Toten,  hy  Mich. 
Pub.  Acts  1889,  No.  d07,  §  18,  relating  to  local 
option,  and  authorizing  the  board,  if  the  can- 
vass shows  that  a  majority  of  the  l^gal  votes 
•cast  is  in  the  afflrmative,  to  order  prohibition 
by  a  majority  vote  of  all  the  members  elect, 
sioce  the  vote  is  not  compulsory  upon,  but 
leaves  discretion  with,  th  e  su  per  visors.  Feek 
V.  BloomingdaU  Ikop.  Board j  82  Mich.  803, 

10:  69 

11.  A  statute  providing  that,  after  the  taking 
•effect  of  the  resolution  of  prohibition  by  local 
-option,  it  shall  not  be  subject  to  repeal  by  the 
county  supervisors  within  two  years  next 
thereafter,  is  not  void  as  being  an  attempt  to 
delegate  an  authority  which  the  Legislature 
does  not  have  itself, — viz.,  to  enact  inrepeala- 
ble  laws.  Id, 

12.  Laws  authorizing  local  prohibition  of 
the  manufacture  and  sale  of  intoxicating 
liquors  and  suspending  the  general  law  of  the 
«tate  regulating  and  taxing  the  liquor  traffic 
where  local  prohibition  is  adopted  are  not  un- 
•constitutional  in  the  absence  of  any  constitu- 
tional provision  forbidding  the  enactment  of 
laws  for  particular  localities,  or  the  suspend- 
ing of  general  laws  in  certain  localities.     Id, 

*I8.  The  Dakota  Local  Option  Law  of  1887, 
«hap.  70,  is  not  invalid  for  failure  to  provide 
penalties,  because  in  terms  and  by  implica- 
tion it  continues  the  former  penalties  in  force, 
^nd  provides  an  additional  remedy  for  the 
restraint  of  the  sale  of  Intoxicating  liquors  by 
injunction.  Territary,  MeMdhon,  v.  (yO^n- 
nor,  5  Dak.  897,  8:  855 

In  federal  Jariadictloii. 

14.  A  local  option  law  providing  for  the  pro- 
hibition of  the  sale  of  intoxicating  liquors  in 
•counties  by  vote  of  the  electors  is  not  bevond 
the  power  of  Congress  in  places  over  which  it 
has  exclusive  powers  of  legislation.  Id. 

15.  Under  U.  8.  Rev.  Stat.  §  1861,  giving 
lefi^islative  power  to  a  territory  on  all  right- 
ful subjects  of  legislation  not  inconsistent 
inrith  the  Constitution  and  laws  of  the  United 
States,  a  territorial  Legislature  may  pass  a 
local-option  law.  Id. 
JProcedure;  eleetion* 

1(J,  The  authority  of  county  supervisors, 
under  Mich.  Pub.  Acts  1889,  No.  207,  §  12,  on 
an  election  held  to  determine  whether  the  sale  of 
liquor  shall  be  prohibited  within  the  county,  to 
complete  the  canvass  of  the  votes  actually  re- 
turned, in  the  absence  of  a  return  from  any 
election  district  where  they  are  satisfied  that 
the  failure  to  vote  or  make  return  is  to  prevent 
the  full  expression  of  the  will  of  the  electors. — 
Is  not  judicial  but  wholly  administrative. 
^eek  V.  BloomingdaU  Twp.  Bd,  82  Mich.  893, 

10:  69 

17.  New  Jersey  general  election  law,  requir- 
ing special  elections  to  be  held  on  Tuesday, 
does  not  apply  to  an  election  to  adopt  the 
local  option  law.  State^  Pauly  v.  Oloueester 
County  Circuit  Ct.  Judge  (N.  J.  Err.  &  App.) 
50  N.  J.  L.  (21  Vroom)  585,  1:  86 

18.  The  publication  of  the  notice  of  ap- 
plication to  the  circuit  judge  for  the  order- 
ing of  an  election  under  New  Jersey  Local 
Option  Act,  in  all  the  newspapers  from  which 
the  governor  and  comptroller  must,  under  the 
-statutes,  select  those  entitled  to  publish  the 


hiws,  is  sufficient,  although   such  selection 
had  not  then  been  made.  Jd» 


IL  Licenses. 

See  also  ntpraf  1;   iitfra,  80,  63. 

19.  A  wide  discretion,  but  not  an  arbitrary 
one,  as  to  the  persons  to  whom  licenses  shall 
be  sp:anted,  as  to  the  places  of  business,  or  as 
to  the  number  of  licenses  to   be  granted,  is 

ff  yen  to  a  city  council  by  Utah  Comp.  Laws 
888,  §  1765,  giving  city  councils  power  "to  li- 
ct^nse,  regulate,  and  tax"  the  manufacturing, 
selling,  and  giving  away  of  intoxicating  liquors. 
Fmryy.  Salt  Lake  City,  7  Utah.148,  11:  446 

20.  When  a  statute  makes  the  granting  of 
a  licence  to  sell  liquors  dependent  upon  the 
approval  of  the  applicant  by  a  board  of  com- 
missioners, no  one  can  demand  sucli  license 
without  first  obtaining  the  required  approval 
from  the  commissioners.  lYaffetser  v.  Oray, 
78  Md.  250,  9:  780 


III.  Unlawful  Sales;  Offenses  and  Fbo- 

COEDINUS. 

a.  Jn  OensrnL 

21.  A  railroad  company  which  has  engaged 
with  and  t^lded  a  person  in  violation  of  the 
law  against  the  sale  of  intoxicating  liquors, 
by  keeping  them  in  its  warehouse  for  him, 
cannot  defend  a  proceeding  to  condemn  them 
and  escape  the  judgment  of  the  law,  on  the 
ground  tliat  it  has  a  lien  upon  the  liquors  for 
freight.    State  v.  Creeden,  78  Iowa,  ^, 

7:  895 
22.  The  agent  of  a  common  carrier  Is  chargeable 
with  aiding  and  abetting  in  bringins  intoxi- 
cating liquors  into  a  city  to  be  aM  ulegally, 
where,  knowing  or  having  reasonable  cause  U> 
believe  that  the  purchaser  intended  to  sell  them 
illegally,  he  habitually  delivered  them  to  him, 
either  personally  or  by  his  subordinates,  al- 
though he  did  not  know  that  the  liquors  were 
ordered  until  they  came,  and  never  had  or 
could  have  anything  to  do  with  the  transporta- 
tion until  they  were  brought  to  the  city.  C^mK 
V.  Brotcn,  154  Mass.  55,  13:  196 

Of  whfbt  liquors* 

23.  Under  the  Iowa  statute  providing  that 
the  words  *  intoxicating  liquors"  as  used 
therein  shall  be  construed  to  mean  "alcohol, 
wine,  beer,  spirituous,  vinous,  and  malt  li- 
quors and  all  intoxicating  liquors  whatever," 
liquor  containing  alcohol  is,  as  a  matter  of 
law,  intoxicating,  however  much  it  may  be 
diluted,  and  regardless  of  the  fact  that  the 
quantity  drunk  at  any  one  time  would  not 
produce  intoxication.  State  v.  IrUoxicating 
Liquors,  76  Iowa,  243,  8:  406 

24.  Alcohol  is  not  included  among  **  vinous 
or  spirituous  liquors,*'  within  the  meaning  of 
statutes  prohibiting  the  sale  of  such  liquors. 
Lemly  v.  Slate,  70  Miss.  241,  80:  645 

25.  The  Pennsylvania  Act  of  1887  prohibits 
the  sale  of  intoxicating  liquors  only  so  far  as 
they  are  included  in  the  description,  "vinous, 
spirituous,  malt,  and  brewed  liquors,  and  vari- 
ous admixtures  thereof."  Com.  v.  Fei/hvr/r 
122  Pa.  290,  8:  415 
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26.  ''Bitten"  containing  alcohol  which  are 
Iwuffht,  sold,  and  drank  merely  as  a  beyerage, 
are  mtozicating  liquors,  within  the  meaning  of 
the  license  laws,  whether  their  percentage  of 
alcohol  is  small  or  large;  but  a  aecoction  con- 
sisting of  90  per  cent  alcohol  and  80  per  cent 
water,  herbs,  eta,  which  is  drank  merely  for 
medicinal  purposes,  the  alcohol  being  merely 
used  for  fermentation,  is  not  an  intoxicating 
beyerage,  the  sale  of  which  without  a  license 
is  illegal.     Oarl  v.  State,  87  Ala.  17,    4:  880 

27.  Under  an  indictment  for  dealing  in 
spirituous,  vinous,  and  malt  liquors  without 
license,  evidence  of  a  sale  of  beer,  without 
showing  wliat  kind  of  beer,  is  insufficient  to 
convict.  Netso  v.  State,  24  Fla.  863,  1:  886 
But  aee  next  case. 

28.  An  affidavit  charging  a  person  with  the 
unlawful  sale  Of  "  beer  "  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided 
Is  not  subject  to  the  objection  that  it  does  not 
chaigc  the  sale  of  malt  or  intoxicating  liquor. 
Wekh  V.  State,  126  Ind.  71,  9:  466 

b.  Sales  by  Clubs,  Clerk,  or  Partner, 

29.  A  social  club  is  not  subject  to  a  license 
tax  on  "all  persons  who  deal  in,  sell,  or  dis- 
pose of  intoxicating  liquors,  by  reason  of 
keeping  a  bar  and  furnishing  such  liquors  to 
its  members,  where  they  are  not  sold  at  a  profit 
and  the  club  is  not  a  device  for  evading  the 
laws  as  to  the  sale  of  intoxicating  liquors. 
Barden  v.  Montana  Club,  10  Mont.  880, 

11:  698 
But  see  contra^  cases  following. 

80.  Without  regard  to  trade  or  business,  or 
to  the  fact  that  tne  proceeds  are  not  realized 
with  a  view  to  profit  or  for  a  livelihood,  incor- 
porated institutions  engaged  in  selling  intoxi- 
cating liquors  to  their  members  owe  a  license, 
under  the  Louisiana  License  Tax  Law,  ^  11,  ap- 
plying to  ''sales,  gift,  or  other  disposition"  of 
such  articles.  Sate  t.  Boston  Olub,  45  La. 
Ann.  685,  80:  186 

81.  Where  an  incorporated  association  pur 
chases  beer  outside  of  tne  I5tate  of  Kansas,  and 
brings  it  into  the  State,  and  then  sells  chips  to 
its  members,  each  chip  representing  a  drink  or 
glass  of  beer,  and  then  furnishes  a  drink  or 
fflass  of  beer  for  each  chip  returned  by  a  mem- 
Der,  and  the  beer  is  drank  as  a  beverage,  and 
neither  the  association  nor  any  of  its  members 
has  any  permit  to  sell  intoxicating  liquors,  the 
members  of  the  association  who  deliver  the 
beer  on  the  return  of  the  chips,  and  the  presi- 
dent of  the  association,  who  is  present  at  the 
time  and  knows  of  these  things,  may  be  prose- 
cuted, convicted,  and  punished  for  selling  in- 
toxicating liquors  in  violation  of  law.  State 
▼.  Haraeek,  41  Ean.  87,  8:  687 

82.  The  f umisblng  of  spirituous  and  fer- 
mented liquors  by  the  steward  or  manager  of 
an  incorporated  social  club  to  the  members 
thereof,  upon  the  payment  of  prices  fixed  by 
the  regulations  of  the  club,  is  a  sale  within  the 
meaning  of  a  law  prohibiting  the  sale  of  such 
liquors;  and  the  fact  that  the  sales  are  without 
profit  to  the  club  is  immat4>«ria1.  State  v.  East 
on  Social,  L.  A  M.  aub,  78  Md.  97,     10:  64 

88.  A  club  properly  organized  in  good  faith 

See  Index  to  Notes  Preeedlnir. 


under  Mich.  Pub.  Acts  1888,  ^o.  32,  cannot 
purchase  liquors  by  the  quantity  and  distribute- 
them  among  its  members,  receiving  pay  there- 
for as  they  are  distributed  by  the  glass,  tbo- 
proceeds  to  go  into  the  treasury  of  Uie  dub,  to- 
be  used  in  purchasing  other  liquors  or  in  pay- 
ing expenses,  without  being  liable,  under  the- 
jaws  01  Michigan,  to  pay  a  retail  tax  for  selling 
such  liquors,  and  exhibit  the  tax  receipt  iVo> 
pie  V.  SouU,  74  Mich.  250,  8:  494 

84.  Where  a  large  number  of  men  buy  a 
quantity  of  liquor  which  they  store,  and  ap- 
point an  agent  to  manage  it,  and  on  the  appli- 
cation of  one  of  the  purchasers  the  agent, 
without  a  license,  separates  a  small  quantity 
from  the  mass  of  liquor,  fixes  its  valne,  deliv- 
ers the  quantity  so  separated  as  directed,  ancv 
receives  its  value  or  price  in  monev,  this  consti- 
Vites  a  sale  without  a  license.  JPisopte  v.  An- 
drews, 115  N.  Y.  427,  6:  188 

85.  One  who  furnishes  drinks  to  members  of 
a  club  as  tenants  in  common,  from  Intoxicating: 
liquors  which  they  have  ^ven  him  to  hold  for 
them,  on  payment  to  him  of  the  cost  price, 
which  he  uses  to  replenish  the  stock,  makes  a. 
sale  of  intoxicating  liquors,  within  the  meaning: 
of  a  statute  requiring  a  license  for  such  sales^ 
State  V.  Neis,  108  N.  C.  787,  18:  418 
By  elerk  or  serrant. 

86.  The  servants,  agents,  and  employes  of  a 
club  engaged  in  tne  ousmess  ot  purcnaamg 
liquor  by  the  quantity  and  selling  it  to  its- 
members  by  the  glass,  who  are  engaged  as  such 
in  said  busmess.  If  they  have  not  paid  the  tax, 
are  equally  liable  with  their  principal  therefor;, 
and  under  the  Michigan  Liquor  Law  of  1887» 
p.  458,  §  24,  they  may  be  informed  agamst  as- 
prindpals.    People  v.  Suule,  74  Mich.  250, 

8:494 

87.  An  employer  is  not  criminally  responsi- 
ble for  a  sale  by  his  derk  of  intoxicating  U-- 
quors  to  a  minor,  if  he  has  in  good  faith  pro- 
hibited such  sale,  and  has  not  oeen  negligent 
or  careless  in  the  selection  of  his  clerks  or  in* 
the  regulations  which  he  prescribes  for  their 
guidance.     Com,  v.  Stevens^  158  Mass.  421 , 

11:  867 
But  see  next  case. 

88.  The  proprietor  of  a  barroom  is  criminally 
liable  for  the  unlawful  sale  of  intoxicating 
liquor  to  a  minor  by  his  clerk,  although  it  &• 
made  in  his  absence,  without  his  knowledge^ 
and  in  violation  of  his  instructions.  State  v. 
KitteUe,  110  N.  C.  560,  16:  694 
By  pwtner. 

80.  Where  one  partner  of  a  firm  of  liquor- 
dealers  is  present  when  the  other  partner  sells 
drinks  to  a  minor,  an  indictment  will  lie 
against  both,  or  eiUier.  State  v.  Scoggins,  107 
K  C.  050,  10:  64& 

c.  To  Minors  or  Intemperate  Persons. 

See  also  supra,  87. 

40.  A  sale  of  intoxicating  liquors  to  a  minor 
after  exercising  proper  caution,  ana  m  an  oon* 
est  belief  that  ne  was  of  full  age,  is  not  a  vie- 
lation  of  the  statute  prohibiting  the  sale  of  li- 
quors to  a  minor,  which  declares  that  a  sale  to- 
a  minor  is  prima  facie  evidence  of  an  intent  to 
violate  the  law.  P«?pto  t.  Welch,  71  Mich. 
548,  Is  ""*" 
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41.  The  delivery  of  liquor  to  a  minor  ^i^ho 
informs  the  dealer  that  he  \b  sent  for  it  by  a 
third  party  is  not  a  "  sale  "  to  a  minor,  within 
the  meaning?  of  Miss.  Code,  g  1115.  Moiioffhan 
Y.  Stats,  ee  Miss.  518,  4:  800 

4^.  The  fact  that  an  adnl  t  pays  for  the  liquor 
drunk  by  himself  and  companion  who  is  known 
to  be  a  minor  does  not  relieve  the  seller  from 
liability  to  indictment  for  selling  to  a  minor. 
State  V.  Seoggini,  107  N.  C.  959,        10:  542 

48.  Written  authority  required  by  statute 
from  the  parent  or  guardian  for  selliug  or  fur- 
nishing intoxicating  liquors  to  a  minor  must 
be  special  for  each  occasion.  A  general  per- 
mit or  license  for  the  minor  to  drink  beer  and 
whidsiey  in  a  specified  bar-room,  without  limi- 
tation as  to  time  or  quantity,  is  void  and  will 
not  Justify  even  one  sale.  OiU  v.  State  (Ga.) 
86  Ga.  751,  18:  488 

To  intemperate  peraons. 
Bee  also  infra,  62. 

44.  A  man  is  of  known  intemperate  habits 
within  the  meaning  of  the  Pennsylvania  stat- 
ute prohibitiDg  a  sale  of  intoxicating  liquors  to 
such  persons,  when  he  is  known  as  such  gener- 
ally in  his  neighborhood,  though  the  fact  is 
not  known  to  everyone.  Cknn,  v.  Zelt,  188 
ra.615,  11:608 

45.  Defendant's  actual  knowledge  that  a 
man  is  of  intemperate  habits,  if  he  is  known  as 
such  to  the  community  generalljr,  is  not  neces- 
sary in  order  to  sustain  a  conviction  for  un- 
lawfully selling  him  intoxicating  liquors,  under 
Pa.  Act  1887.  Id. 

d.  By  Druggute. 

46.  Under  the  Michigan  statute  prescribing 
that  druffgists  flhall  sell  liquors  onlv  for 
medicinaL  mechanical,  and  sacramental  pur- 
poses, and  shall  keep  a  register  of  the  par 
ticulars  and  circumstances  of  each  sale,  if  the 
druggist  acts  in  good  faith  in  making  the  sale 
he  may  rely  upon  the  statement  by  the  pur- 
chaser as  to  the  purpose  to  which  the  liquor  is 
to  be  applied,  unless  circumstances  or  facts 
known  to  him  show  such  statements  to  be  false 
and  are  suificient  to  satisfy  him,  acting  in 
good  faith,  that  the  purpose  is  not  such  as  is 
stated;  and  the  law  does  not  require  him  to 
enter  into  an  investieation,  or  to  refuse  to  sell 
to  a  stranger.  People  v.  Uinchman^  75  Mich. 
587,  4s  707 

e.  Prohibited  Daye, 

47. The  provision  of  the  Pennsylvania  Liquor 
Act  of  1887,  making  it  unlawful  "  for  any  per- 
son, with  or  without  license,  to  furnish  by 
sale,  gift,  or  otherwise,  to  any  person  any  spir- 
ituous, vinous,  malt,  or  brewed  liquors,"  on 
any  election  day  or  on  Sunday,  or  at  any  time 
to  any  minor,  person  of  known  intemperate 
habits,  or  persons  visibly  affected  by  intoxicat- 
ing drink, — is  not  confined  to  dealers,  but  is 
directed  against  any  person.  AUenimrg  v. 
Cam.  126  Pa.  603,  4:  648 

48.1n considering  IndRev.Stat.1881,  §  2098, 
prohibiting  the  sale  of  intoxicating  liquors  in 
quantities  less  than  a  ()uart  on  the  day  of  any 
election,  the  next  section,  prohibiting  sales  by 
druggists  upon  the  day  of  any  state,  county, 
township,  primary,  or  municiiml  election,  is  to 
be  taken  as  showing;  the  meaning  of  the  words 

XnAes  to  NotMi  PMeedlagb 


"any  election."    State  v.  Hireeh,  126  lud. 
207,  9:  170 

49.  A  primaij  election  is  within  the  spirit 
and  letter  of  lid.  Rev.  Stat.  1881,  §  2098, 
prohibiting  the  sale  of  intoxicating  liquors  in 
quantities  less  than  a  quart  on  '*  tiie  day  of 
any  election."  Id, 

f .  Place  of  Sale. 

What  is  place  of  aale. 

50.The  place  of  sale  of  intoxicating  liquors  by 
a  boensed  wholesale  dealer  is  at  his  place  of 
business,  where  the  orders  are  received  at  that 
place  from  a  person  in  another  county,  although 
the  seller  ddivors  them  in  that  county  to  £e 
purchaser.    Oom,  y.  Heee,  148  Pa.  98, 

17:  176 

51.  Contracting  to  sell  a  gallon  of  whiskey 
ffeneraliy,  taking  an  order  for  the  same,  to  oo 
filled  by  delivery  to  a  common  carrier,  and  re- 
ceiving the  price,  will  not  complete  the  sale. 
The  side  is  not  completed  until  separation  of 
the  particular  gallon  from  the  common  stock, 
and  delivery  to  the  carrier.  Hence  the  sale  is 
not  consummated  at  the  place  where  the  bar- 
gain is  made  and  the  price  paid,  but  at  the 
place  where  delivery  is  made  to  the  carrier; 
the  freight  being  paid,  not  by  the  seller,  but 
by  the  purchaser,  and  there  being  no  contract 
to  deliver  otherwise  than  to  tlie  carrier  at  the 
point  of  shipment.    Ihinn  v.  State,  82  Ga.  27, 

8:  199 

52.  A  delivery  of  intoxicating  liquors  to  a 
carrier,  to  be  taken  to  a  prohibition  county,  is 
not  a  sale  in  that  county,  although  the  order 
was  taken  there  by  a  commercial  traveler  and 
payment  is  received  there.  Pisareon  v.  J^te 
66  Miss.  510,  4:  886 

58.  Sales  of  Intoxicating  liquors  by  deliver- 
ing them  to  a  carrier  to  be  sent  O.  O.  D.,  at  a 
place  where  the  seller  was  licensed,  to  fill  ordei-s 
receive  by  mail  from  the  purchasers  at  a  place 
where  the  seller  was  not  licensed,  do  not  vio- 
late the  Pennsylvania  statute  against  sales 
without  license.  0am.  t.  Fleming,  130  Pa. 
138,  6:  470 

Prohibited  plaees* 

54  The  fact  that  no  provision  is  made  by  law 
for  the  granting  of  licenses  for  the  sale  of  in- 
toxicating liquors  upon  rivers  which  form  part 
of  the  Iwundaries  of  a  State,  and  which  are 
within  its  jurisdiction,  does  not  authorize  sales 
thereon  without  a  license,  where  it  is  made  un- 
lawful to  sell  such  liquors  within  the  Jurisdic- 
tion of  the  State  without  a  license  so  to  do. 
Welsh  V.  State,  126  Ind.  71,  9:  664 

56.  The  removal  of  a  certain  church  will 
not  affect  the  portion  of  a  statute  prohibiting 
the  sale  of  intoxicating  liquor  within  8  miles  of 
such  church,  where  the  statute  does  not  show 
that  its  object  was  to  protect  the  church  alone. 
State  V.  Eaves,  106  N.  C.  758,  8:  869 


ly.  Orvn.  RxMBDiES. 

a.  In  General;  Ifuiaanee, 

56.  Money  paid  for  intoxicating  liauors  by 
a  pharmacist  cannot  be  recovered,  unaer  Iowa 
Code,  §  1550,  giving  a  riffht  to  recover  moneys 
paid  for  liquors  sold  in  isolation  of  the  prohfb- 
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itory  liquor  law.  This  is  especlallT  true  when 
the  claim  is  set  up  as  a  couDterclaim  in  an  ac* 
tloD,  which  is  defeated  on  grounds  of  public 
policy,  for  the  price  of  liquors  shipped  from 
another  state.  Kohn  v.  MUeher  (C.  C.  S.  D. 
Iowa)  48  Fed.  Rep.  641,  10:  489 

Abatement  of  nvtieanee.. 

57.  The  principles  by  which  the  court 
should  be  governed  in  dealing  with  an  a])plica- 
tion  for  a  preliminary  injunction  against  a 
liquor  nuisance, under  the  Massachusetts  stat- 
ute, are  the  same  as  applv  to  proceedings  to 
enjoin  other  kinds  of  public  nuisances.  The 
ten  legal  voters  who  unite  in  a  petition  repre- 
sent the  public.  That  no  one  of  them  would 
suffer  an^  damage  beyond  that  common  to  all 
law -abidmg  citizens  is  immaterial.  Carleton 
V.  Rvgg,  149  Mass.  550,  6:  198 

58.  The  Massachusetts  statute  giving  Juris- 
diction inequity  to  the  supreme  judicial  court 
and  superior  court,  on  the  petition  of  not  less 
than  ten  legal  voters,  to  enjoin,  as  a  common 
nuisance,  any  building  used  for  the  illegal 
keeping  or  sale  of  intoxicating  liquors,  and 
authorizing  any  justice  of  either  of  said  courts 
to  issue  the  injunction,  is  constitutional  and 
not  in  conflict  with  the  Declaration  of  Rights, 
art.  12,  which  provides  that  no  person  shall 
be  deprived  of  his  property,  immunities,  or 
privileges  but  by  the  judgment  of  his  peers 
or  tlie  law  of  the  land.  Id. 

59.  Petitioners  to  abate  a  liquor  nuisance 
may  show  that  the  person  who  signed  the  pe- 
tition by  the  name  *'A.  M.  Allen'*  was  August- 
ine M.  Allen,  who  was  a  legal  voter  of  the 
proper  cit}-.  /d. 

60.  All  {places  where  intoxicating  liquorg 
are  sold,  b».rtered,  or  given  away  m  violation 
of  law;  alM  all  places  where  persons  are  per- 
mitted to  resort  for  the  purpose  of  drinking  in- 
toxicating liquors  as  a  beverage;  and  also  all 
places  where  intoxicating  liquors  are  kept  for 
sale  or  deliverv  in  violation  of  law,  whether 
they  are  sold,  bartered,  or  delivered,  or  not, — 
are  common  nuisances,  under  Dak.  Sess.  Laws 
1890,  chap.  101.  §  18.  It  is  the  Illegal  sale,  or 
the  illegal  keeping,  or  the  permission  for  per- 
sons to  resort  to  a  place  for  the  drinking  of  in- 
toxicating liquors  as  a  beverage,  that  makes  the 
common  nuisance;  and  when  either  one  or  all 
are  proved  the  offense  is  made  oat  State  v. 
Chapman,  1  S.  D.  414,  10:  43S 

b.  (HvSt  Damage$, 

61.  An  action  to  recover  damages  for  in- 
jury to  support  by  the  death  of  plaintiff's  hus- 
band while  intoxicated  by  liquor  given  or  sold 
him  by  defendant  is  not  an  action  of  tort  at 
common  law,  but  is  purely  statutory.  Onise 
V.  Aden.  127  111.  231,  8:  887 

62.  No  recovery  can  be  had  unless  authorized 
by  statute  against  a  saloon-keeper  who  sells 
liquor  to  an  intoxicated  person,  for  damages 
resulting  from  such  person's  killing  another 
with  whom  he  quarrels  while  still  intoxicated. 
Belding  v.  Johnwn,  86  Ga.  177,  11:  53 

68.  A  license  to  sell  intoxicating  liquors 
protects  the  licensee  only  against  prosecutions 
by  the  state.  It  is  no  protection  in  an  action 
for  injuries  inflicted  on  A  by  B  by  reason  of 
intoxicating  liquors  furnished  to  B  which  con- 
See  Index  to  Notes  Preeedlii|p. 


tributed  to  his  intoxication.    Jones  ▼.  Batea^ 
26  Neb.  698,  4:  495 

64.  A  married  woman  and  her  minor  children 
constituting  one  family,  may  Join  in  an  action 
for  loss  of  means  of  support  caused  by  the  in- 
toxication of  the  husband  and  father,  apainat 
those  who  furnished  him  intoxicating  bquor. 

Id. 

65.  In  a  suit  for  loss  of  support  occasioned 
by  intoxication,  all  persons  who  furnished 
intoxicating  liquors  which  contributed  to  the 
intoxication  may  be  joined  as  defendants.  Id, 

66.  An  action  brought  by  the  members  of  a 
family  for  loss  of  support  occasioned  by  in- 
toxication may  be  brought  personally  against 
the  person  or  persons  who  furnished  tne  li- 
quor to  the  husband,  or  upon  the  bond  of  such 
person,  at  the  option  of  the  plaintiffs.        Id. 

67.  The  Illinois  Dramshop  Act«  §  9,  giving 
a  right  of  action  for  injury  in  person  or  prop- 
erty or  means  of  support  by  an  intoxicatea  per- 
son, or  in  consequence  of  intoxication,  against 
the  persons  selling  or  giving  the  intoxicating 
liquors  which  caused  the  intoxication  in  whole 
or  in  part,  does  not  apply  to  persons  not  either 
directly  or  indirectly  engaged  in  the  liquor 
traffic,  and  gives  no  right  of  action  against  one 
who  gives  a  glass  of  intoxicating  liquor  to  a 
friend  as  a  mere  act  of  courtesy  or  politeness, 
without  any  purpose  or  expectation  of  pecu- 
niary gain  or  profit.  Oruee  v.  Aden,  127  111. 
281,  3:  887 

68.  Under  Pa.  Act  May  8,  1854,  which  au- 
thorizes anyone  aggrieved  to  recover  damages, 
against  a  person  furnishing  intoxicating,drink8 
to  another  when  intoxicated,  for  injury  to  per- 
son or  property,  the  father  of  a  son  twenty-five 

?'ears  of  age,  between  .whom  and  the  son  no 
amily  relation  exists,  is  not  a  person  aggrieved 
within  the  meaning  of  that  Act,  so  as  to  be  en- 
titled to  recover  for  moneys  voluntarily  ex- 
pended hj  him  for  medical  attendance , nursing, 
etc.,  of  his  son  during  the  illness  of  the  son 
from  injuries  sustainea  by  him  from  a  sale  of 
liquor  to  him  when  intoziicated.  Veon  v.  'Ore- 
atan,  188  Pa.  48,    *  9:  814 

69.  The  father  cannot  recover  for  unlawful 
sale  of  liquors  to  his  son  by  reason  of  his  con- 
tingent liability  for  his  son's  support  under  the 
poor-laws  on  account  of  injuries  thereby  caused, 
there  being  no  certainty  that  such  liability  will 
ever  attach.  The  contingency  is  therefore  too 
remote.  Id. 

70.  If  the  notice  not  to  sell  yitoxicating  li- 
quors to  a  person  who  has  a  habit  of  drinking 
to  excess,  provided  for  by  Mass.  Pub.  Stat, 
chap.  100,  g  25,  does  not  expressly  state  that 
the  person  signing  it  holds  such  relationship  to 
the  one  referred  to  therein  as  is  required  by  the 

!  statute  to  render  a  liquor-seller  who,  after  hav- 
ing received  the  notice,  furnished  liquor  to  such 
person,  liable  for  the  prescribed  penalties,  it 
must  be  shown  that  he  understood — that  is» 
knew  or  believed— that  such  relationship  ex- 
isted.   Sackett  v.  Ruder,  152  Mass.  897, 

9:  391 
71 .  A  saloon-keeper  is  not  guilty  of  negligence 
in  furnishing  liquor  to  an  intoxicated  person, 
and  in  failing  to  protect  one  who  enters  the  sa- 
loon on  business  of  bis  own  and  becomes  en* 
gaged  in  an  altercation  with  such  intoxicated 
person,  from  l)eing  shot  by  him,  so  as  to  render 
himself  liable  in  damages  to  the  deceased  per- 
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ion's  widow  for  Ids  deatb,  uuder  a  statute  al- 
lowing recovery  for  death  resulting  from  crim- 
inal or  other  negligence.  Belding  y.  Johnson, 
86Ga.  177,  11:68 

Projdnubte  cauae* 

72.  It  is  not  essential,  to  maintain  an  action 
fbr  the  death  of  a  person,  under  the  Michigan 
CiTil  Damage  Act,  to  show  that  the  act  of  the 
intoxicated  person  which  caused  the  injury 
was  the  actual,  reasonable,  or  probable  conse- 
quence of  his  intoxication;  it  is  sufficient  ^If  it 
appears  that  the  act  was  done  while  the  person 
was  intoxicaited,  in  whole  or  in  part,  by  uquon 
9old  by  the  defendant  Broekway  v.  Fatterson 
7d  Mich.  122,  1:  708 

But  see  next  case. 

78.  The  sale  of  liquor  to  an  intoxicated  person 
is  not  the  legal  and  natural  cause  of  the  death 
of  a  third  person  who  is  killed  by  the  former 
after  a  quMxel  between  them  oyer  a  previous 
wager  and  the  custody  of  the  stakes,  so  as  to 
render  the  seller  liable  in  damages  therefor, 
under  statutes  which  provide  that  damages  are 
too  remote  If  only  the  imaginary  or  possible  re- 
sult of  the  tortious  act,  or  other  and  contingent 
circumstances  preponderate  largely  in  causing 
the  injurious  effect,  as  well  as  those  traceable 
to  the  act,  but  not  its  legal  and  natural  conse- 
quence.   BMingY,  Johnson,  80  Ga.  177, 

11:  68 


INTOXICATION. 


See  DBTJnxBNNBsa. 


INVESTMENT. 

What  Is,  see  Fttblig  Mokbts,  5. 

By  £xecutors,  see  Exbcutoks  Ain)  Admimis- 

TBATORS,  221. 

By  .Trustee,  see  Trusts,  42, 


INVOLUNTARY  SERVITUDE. 

The  hiring  out  of  a  yagrant  to  the  high- 
est bidder  for  the  term  of  six  months,  on  a 
yerdict  of  yagrancy  on  an  examination  before 
a  justice  of  the  peace,  which  id  authorized  by 
2  Mo.  Rey.  Stat.  1889,  §  8849,  subjects  him  to 
inyoluntary  seryitude  in  yiolation  of  XJ.  S. 
Const,  amend.  18,  and  Mo.  Const  art.  2,  g  81. 
Thompson  y.  Bunion  (Mo.)  80:  468 


I.O.U. 

See  Bills  Ain>  Notbs,  2. 


IRREPARABLE  INJURY. 

As  Basis  of  Equitable  Jurisdiction, see  Equity, 

21,  22. 
Injunction  toPreyent,8ee  Injunction,9,89,47. 

See  Index  to  Notes  Precedlii|p. 


IRRIGATING  DISTRICTS. 


Incorporation  of,  see  Municipal  Corpoea- 

TIONS,  4. 

Due  Process  in  Assessments  for,  see  Consti- 
tutional Law,  166. 

As  to  Assessments  for,  see  Public  iMPRoys- 
MSNTS,  12,  26. 

1.  A  town  or  city  may  lawfully  be  included 
in  an  irrij^ation  district,  although  the  land 
therein  is  not  susceptible  of  irrigation.  lie  Ma- 
dera Irrig,  Dut.  Bonds,  92  Cal.  296,  841, 

14:  766 

2.  The  description  of  the  boundaries  in  a 
petition  for  establishment  of  an  irrigation 
district  is  not.  insufficient  because  the  course 
of  the  boundary  which  is  giyen  has  not  actu- 
ally been  surveyed  on  the  ground,  or  because 
a  part  of  the  description  is  made  by  reference 
to  an  official  map  or  a  landmark  designated 
upon  such  map.  Id. 

8.  The  fact  that  those  who  haye  no  interest 
in  the  lands  affected  may  by  their  yotes  make 
the  necessary  majority  in  fayor  of  creating  an 
irrigation  district,  or  eyen  that  the  owners  of 
the  land  may  be  nonresidents  and  haye  no  yoice 
in  the  matter,  does  not  make  inyalid  a  statute 
which  authorizes  the  creation  of  such  a  district 
by  a  two-thirds  yote  of  the  electors  at  an  elec- 
tion ordered  by  the  board  of  superyisors  on  a 
petition  by  fifty  freeholders  or  a  majority  of 
those  owning  lands  in  the  proposed  district. 

Id. 

4.  A  judgment  confirming  the  proceeding 
for  establishing  an  irrigation  district  cannot 
include  an  order  that  all  persons  shall  be  for- 
eyer  debarred  and  precluded  from  denying  the 
validity  of  the  procedings.  Id. 

5.  The  determination  by  a  board  of  supervi- 
sors as  to  the  sufficiency  of  an  informal,  but 
not  invalid,  bond  presented  with  a  peUlion  for 
the  creation  of  an  irrigation  district,  is  concli- 
slve.  Id, 

6.  The  provisions  of  Cal.  Const,  art.  11, 
fi  18,  prohibiting  county,  city,  town,  township, 
board  of  educauon,  or  school  district,  corpora- 
tions, from  incurring  indebtedness  without  the 
assent  of  two  thirds  of  the  electors  at  an  elec- 
tion for  the  purpose,  do  not  apply  to  irrigation 
districts  although  they  include  towns  or  cities. 

Id, 


ISI«ANDS. 


Jurisdiction  over,  see  Boundaries,  1. 
Ownership  of,  see  Boundaries,  14. 


ISSUE. 

What  Is,  see  Dbfinition8,  68 ;  Wills,  75-80. 


ITINERANT  MUSICIANS. 

In  Streets,  see  Municipal  Corporations,  28, 

61. 
See  also  Salvation  Armt. 
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JAIL  LIBBRTIES-^OINT  TENANTS. 


J. 


JAIL  LIBERTIES. 


See  Escape,  2,  8. 


JAILS. 

Liability  of  County  as  to,  see  Coxtnties,  1L 
As  to  Escape  from,  see  Escape. 
Liability  for  Death  by  Burning  of,  see  Mu- 
nicipal CORPOBATIONS,  150. 

1.  A  determinable  fee  to  a  strip  of  land  adjoin- 
ing jail  property,  taken  for  the  purpose  of 
keeping  tke  strip  unbuilt  on,  so  as  to  prevent 
escape  of  prisoners,  is  within  the  spirit  of 
the  JPennsylyania  Act  of  18d4  Testing  in  the 
counties  tne  titles  to  jails  and  other  county 
buildings,  with  the  lots  of  land  thereunto 
belonging  or  appertaining.  J^effel  v,  Herbine 
148  Pa.  236.  16:  547 

2.  The  keeper  of  a  county  jail  of  a  stiite,  who 
receives  prisoners  committed  by  a  court  or  tne 
United  States,  and  is  paid  for  their  mainte- 
nance, is  an  officer  of  the  United  States  court 
in  respect  to  such  custody.  Be  Birdaong  (C. 
C.  S.  D.  Qa.)  89  Fed.  Rep.  599,  4:  688 


JAM. 

Of  Logs,  see  Logs  and  Logqiko,  4,  5. 


JEOPARDY. 


Wliat  Is,  see  Crikinal  Law,  26-83. 


JEWELRY. 


As  Bag(^Age,  see  Cabrters,  236. 
Loss  of,  in  Ion,  see  ImncEEPERS,  16, 16. 


JOINDER. 


In  Indictment,  see  Indictmbnt,  btc,  49,  60. 

Of  Actions,  see  Action  or -Suit,  75-91. 

Of  Causes  in  Admiralty,  see  Admiralty,  7. 

See  Index  to  Notes  Preoedin^. 


JOINT  CREDITORS  AND  DEBT- 

ORS. 

Joint  Liahility  for  Family  Expenses,  see  Hus- 
band AND  WiTE,  52. ' 

Judgment  against,  see  Judgment,  19,  dO. 

For  Conversion,  see  Levy  and  Seizure,  88. 

Interruption  of  Statute  of  Limitations  as  to, 
sec  Limitation  of  Actions,  100-108. 

As  to  Release  by,  see  Release,  8. 

1.  Where  a  contractor  undertakes  to  place  a 
structure  on  foundations  to  be  f urnisnea  oy 
the  landowner,  and  the  landowner  knowingly 
furnishes  an  insufficient  foundation,  and  the 
contractor,  knowing  of  such  insufficiency, 
directs  his  employes  to  work  upon  the  struct- 
ure, whereby  they  are  injured  in  consequence 
oi  the  giving  way  of  the  foundation,  a  Joint 
recovery  for  injuries  to  one  of  such  employ^ 
may  be  had  a^nst  the  contractor  and  land- 
owner. VontoUdated  Ice  Mack.  Co,  ▼.  Eeifer 
184  111.  481,  10:  696 

2.  Where  one  of  the  obligors  in  a  Joint  bond 
secured  by  a  mortgage  knew  of  the  revocation 
of  the  authority  of  the  agent  to  whom  it  was 
payable,  and  was  present  when  the  grantee  of 
the  land,  who  had  assumed  the  mortgage,  paid 
it  to  the  aeent,  and  did  not  disclose  his  know- 
ledj^,  all  the  co-obli^rs  in  Xhe  bond  are  liable 
for  Its  payment.     Qreen  ▼.  Bick,  121  Pa.  180, 

8:  48 


JOINT  DEPOSIT. 


Rights  in,  see  Action  or  Suit,  79. 


JOINT-STOCK  COMPANIES. 

Tax  on,  see  Taxes,  61.  62. 

A  Jolnt^tock  company  created  solely  by 
agreement  of  the  members,  and  in  which 
their  individual  rights  and  liabilities  are  not 
merged  as  in  the  case  of  a  corporation,  is  not 
taxable  on  its  capital  as  a  * 'stock  corporation." 
People,  Winchester,  v.  Coleman,  183  N.  Y.  279, 

16:  183 


JOINT  TENANTS. 


See  COTRNANCT. 


JOINT  TRESPASSERS-JUDGMENT,  I.  a. 
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JOINT  TRESPASSERS. 

Contribution  by,  see  Contribution,  2,  8. 


JOKE. 

^jjuestlon  for  Jury  as  to,  see  Trial,  149. 


JUDGES. 


'See  CbuBiB.  IT.  c. 

Judicial  Notice  of,  see  Evidbnob,  11. 

Individual  Liability  of,  see  Officjbrs,  108- 

107. 
JDtf  Facto,  see  Officers,  116 ;  Prohibition,  9. 


JUDGMENT. 


I.  Rendition;  Entry;  Amkndmbnt. 

a.  In  Oen^al;  Confession. 

b.  Jurisdiction;  Notice, 

c.  J^orm  and  Substance;  Against  Wliom. 

d.  Entry, 

e.  Modification. 

11.  EpFKCTAND  CONOLUSIVBNESS. 

a.  In  Oen^al. 

b.  Jurisdiction. 
a  CoUateral  Attack, 

d.  What  Matters  Concluded, 

e.  As  to  Parties, 

III.  The  Lien. 

IV.  Foreign  Judgments. 
V.  Discuargb;  Assign  bient. 

VI.  Revival;  Enfobcement. 
VII.  Relief  AG ATW  ST ;  Reeeahing. 

In  Favor  of  Husband  as  Bar  to  Action  by 
Husband  and  Wife  for  Personal  Injuries, 
see  AonoN  or  Suit,  70. 

Effect  on  Afterbom  Children,  see  Action  ob 
Suit,  74;  Afterborn  Children. 

•On  Appeal,  see  Appeal  and  Error,  VIIL 

Assignment  of  Right  to  Set  Aside,  see  Assign- 

MBNT    8. 

Merger  of  Note  in,  flee  Bills  and  Notes,  99. 

Suit  to  Establish  Lien, see  Cloud  on  Title,  5. 

Due  Process  of  Law  as  to  Right  in,  see  Con- 
stitutional Law,  158. 

•Constitutional  Righu  in,  see  also  Constitu- 
tional Law,  81,  32. 

•Contribution  to  Payment  of,  see  Contribu- 
tion, 6. 

Review  of,  on  Coram  Nobis,  see  Coram  Nobis. 

As  a  Debt,  see  Corporations,  147, 231. 

Injunction  against  Judgment  of  Other  Court, 
see  Courts,  178. 

Enforcement  of,  when  Obtained  Only  by  At- 
tachment, see  Obrditobs'  Bill,  5. 

!Equitable  Relief  against,  see  Equity.  18. 

Presumptions  as  to,  see  Evidenob,  200-203. 

Pi-esumption  of  Payment  of,  see  Evidence, 
248  249. 

Evidence  of,  see  Evidence,  298-307. 

Against  Administrator,  see  Executors  and 
Administrators,  42. 

^uit  on,  by  Foreign  Executors,  see  Execu- 
tors AND  Administrators,  48. 

Bee  Index  to  Notes  Precedingw 


As  Evidence  against  Estate,  see  Exbcutobb 

AND  ADMINISTRiWrORS,   55. 

Lien  of,  on  Legatee's  Interest,  see  Executobb 

AND  Administbators,  66. 
Confession  of,  as  a  Fraud,  see  Fraud  and 

Fraudulent  Conveyances,  89. 
Protection  of,  in  Garnishment,  see  Garnish- 
ment, 25. 
Homesteaid  Exemption  in,  «ee  Homestead,  14. 
When  Exempt,  see  also  Lbvy  and  Seizubb, 

18,  19. 
For  Judgment  Note  of  Married  Woman,  see 

Husband  and  Wipe,  48. 
For  Separation  as  Bar  to  Divorce,  see  Hus- 
band AND  Wipe,  141. 
Against  Insane   Person,    see   Inoompetbnt 

Persons,  21. 
Against  Infants,  see  Infants,  41,  42. 
Injunction  against,  see  Injunction,  75,  76. 
Confession  of,  as  Preference,  see  Insolvency, 

52,  63. 
Interest  on,  see  Interest,  25-28,  51. 
For  Limitation  of  Action  on,  see  Limitation 

OP  Actions,  73-75,  78,  79. 
Priority  as  to  Mortgage,  see  Mortgage,  88. 

89. 
For  Error  in  Name  of  Pariy,  see  Name,  4,  5. 
In  Partition,  see  Partition,  9,  10. 
On  Pleadings,  see  Pleading,  40-46. 
Enforcement  of,  for  Local  Assessment,  see 

Public  Improvements,  43-46. 
Set-Off  of,  see  Set-Opp  and  Counterclaim, 

81,  32. 
Subrogation  by  Payment  of , see  Subrogation, 

2,3. 
On  Sunday,  see  Sunday,  2. 
Non  Obstante  Veredicto,  see  Trial,  78. 


L  Rendition  ;  Entry  ;  Amendment. 

a.  In  Qentral;  Confession, 

1.  A  justice's  judgment  to  not  open  to 
collateral  attack  because  his  docket  does  not 
affirmatively  show  that  he  waited  one  hour  on 
«n  adjourned  day  for  defendant  to  appear. 
PeopU,  C/iaddock,  v.  Barry, ^Z  Mich.  542, 

18:  887 

Confeseion* 

2.  A  judgment  by  confession  entered  by  a 
clerk  of  a  court  of  record  in  vacation  is  void 
where  there  is  no  proof  filed  of  the  execution 
of  the  power  of  attorney  under  which  it  was 
confessed,  since  no  jurisdiction  is  obtained  of 
the  defendant.  Qandne/r  v.  Bunn,  132  111. 
403,  7:  789 

3.  A  sealed  power  of  attorney  to  confess 
judgment,  executed  by  one  partner  in  behalf 
of  the  firm,  will  be  held  vahd  as  to  the  other 
partners  on  coUfileral  attack  of  the  judgment, 
m  the  absence  of  proof  that  they  were  not  con- 
senting to  its  execution,  since  such  power  need 
nof  be  under  seal.  Alexander  v.  Al^xav^ 
a5  Va.  353,  1:  185 

4.  A  judgment  by  confession  in  an  action  of 
forcible  detainer  in  Illinois,  upon  a  warrant  of 
attorney  contained  in  a  lease,  is  coram  non 
judice  and  void.  The  proceeding  provided  by 
Btntute  in  such  cases  is  exclusive.  y'rc^J^J^ 
Wt««',126111.  611,  ^  ^        8-  •'l^ 

5.  Jurisdiction  to  render  a  judgment  on  a 
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note  contaloing  a  warrant  of  attorney  to  con- 
fess judgment  may  be -acquired  by  the  appear- 
ance of  t]ie  party's  authorized  agent.  Tesl  v. 
Tost,  138  N.  Y.  887,  18:  796 

6.  In  judgment  by  confession,  a  statement 
of  the  facts  out  of  which  the  confessed  indebt- 
edness arose  is  sufficient  if  it  contains  enoueh 
to  enable  creditors  and  others  to  investigate  tne 
bona  fides  of  the  judgment  Attoater  v.  J/an- 
ehetter  8av.  Bank,  45  Minn.  841,       18:  741 

b.  Jurisdiction;   Notice, 

7.  No  person  shall  be  personally  bound 
«fy  a  decree  until  he  has  hU  day  In  court,  by 
which  is  meant,  until  he  has  been  duly  cited  to 
appear  and  has  been  afforded  an  opportunity  to 
be  heard.  ▲  ludgment  without  such  citation 
and  opportunity  wanU  all  the  attributes  of  a 
judicial  determination.  Furgaon  v.  Jones. 
17  Or.  304,  as  6^0 

8.  Service  of  summons,  either  personal  or 
constructive,  in  the  manner  pointed  out  by 
statute,  is  necessary  under  Nev.  Gen.  Stat. 
$  8832,  to  give  jurisdiction  of  a  defendant  who 
does  not  appear  in  an  action  to  foreclose  liens 
■gainst  a  mining  claim.  Lonkey  v.  Keyes  8U- 
ner  Min.  Co.  31  Nev.  313,  17:  851 

9.  A  ludgment  by  default  in  an  action 
against  A.  J.  Veasey  is  supported  by  a  return 
of  service  of  summons  on  ''Jack  Veasey,  the 
defendant"     Veasey  v.  Bngman,  93  Ala.  548, 

18:  641 
Serriee  on  noarealdents. 

10.  In  a  suit  to  annul  a  marriage,  no  juris- 
diction is  obtained  by  the  court  over  defend- 
ant where  she  is  a  citizen  and  resident  of  an 
other  State,  and  is  insane  and  confined  at  a 
hospital  in  such  State,  and  where  notice  is 
served  only  upon  her,  and  she  never  appears 
either  by  herself  or  anyone  else,  and  no  guar- 
dian er  other  person  is  appointed  to  represent 
her.  Cummington  v.  &uyfiertown,  149  Mass. 
238,  4:  181 

11.  In  an  action  for  the  recovery  of  money 
only,  brought  against  a  nonresident  on  whom 
personal  service  of  the  summon^  cannot  be 
made,  the  plaintiff  is  entitled  to  have  his  judg- 
ment entered  and  docketed  in  form,  upon  com- 
plying with  the  requuements  of  Minn.  Gen. 
Stat.  1878.  chap.  66,  §  310,  subd.  8.  Oounne 
V.  Alwortfi,  44  Minn.  505,  10:  504 
But  see  cases  following. 

13.  No  jurisdiction  to  render  any  personal 
judgment  against  a  nonresident  can  be  ac- 
quired by  service  by  mere  publication.  Be- 
fUer  V.  HurUmt,  81  Wis.  34,  14:  662 

13.  Service  by  publication  alone,  which  is 
shown  by  the  reconi  to  be  the  only  service, 
does  not  give  jurisdiction  to  render  a  personal 
judgment  a^mst  the  defendant  in  a  bastardy 
proceeding,  in  the  al)6ence  of  a  statute  provid- 
ing for  such  service.  Moyer  v.  Bucks  Qnd.) 
2  Jnd.  App.  571,  16:  281 

14.  An  unauthorized  appearance  by  an  attor- 
ney on  behalf  of  a  nonresident  of  a  State,  In  a 
suit  aniinst  the  latter  in  a  court  of  such  State, 
is  not  binding  upon  the  defendant,  and  if  the 
suit  is  brought  and  carried  to  judgment  with- 
out either  personal  service  of  process  upon  the 
nonresident  or  his  having  been  within  the  ju- 
risdiction of  the  court  during  the  pendency  of 
the  proceedings,  he  may  attack  the  judgment 
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for  want  of  jurisdiction      Vilas  v.  BuUer,  18* 
N.  Y.  440,  9:  844 

See  also  infra,  44,  186,  187. 

15.  An  action  to  determine  an  adverse  claim 
to  real  estate  is  so  far  a  suit  in  r^m  that  a  de> 
cree  can  be  sustained  so  far  as  it  deals  with 
the  title  to  the  land,  where  it  is  authorized  by 
the  legislation  of  the  State,  although  the  de- 
fendant was  a  nonresident,  was  served  only  by 
publication  of  summons,  and  did  not  appear. 
Bennett  v.  FenUmifi.  C.  D.  Minn.)  4i  Fed. 
Rep.  388,  10:  SOO* 


c.  Form  and  Substance;  Againat   Whom, 

16.  A  judgment  for  a  penalty  with  an  assess- 
ment of  damages,  so  far  as  they  have  accrued, 
leaving  future  damages  to  be  recovered  by  af- 
ter process  of  scire  fadas,  is  required  in  an  ac> 
tion  on  a  penal  bond  by  Me.  Rev.  Stat  chap. 
83,  g  83,  where  the  liability  of  the  party  in  the 
bond  is  a  continuing  liability,  as  in  the  case  of  a 
bond  given  in  bastvdy  proceedings;  but  such 
•  iudgment  is  not  required  by  that  Act  in  ai^ 
action  on  a  bond  conditioned  to  pay  a'  single 
sum  on  a  day  certain,  because  in  such  case 
there  can  be  but  one  breach  and  one  aasess- 
ment.     Oorson  v.  JDuniap,  88  Me.  83, 

12:  90 

17.  AiSrmative  relief  cannot  be  granted  upon 
a  counterclaim  in  a  reply,  although  it  is  valid 
to  defeat  a  counterclaim  in  the  answer  under 
a  statute  which  allows  a  reply  of  new  matter 
in  support  of  the  complaint  and  avoidance  of 
Tiew  matter  in  the  answer.  SmcUl  v.  Kennedy 
and.)  19:  887 

18.  The  sale  of  land  which  is  subject  to  a 
party-wall  agreement  mav  be  decreed  to  enforce 
payment  of  the  proportion  of  the  coet  of  the 
wflil  which  the  owner  of  the  land  is  obligated 
to  pay  when  he  makes  use  of  the  wall,  upon  a> 
bill  te  restrain  the  use  of  the  wall  until  such 
payment  is  made,  "and  for  such  other  and 
further  relief"  as  to  the  court  mav  seem  just 
Mbtl  V.  OpTkmheimer,  135  N.  Y.  813,  1 7:  409 

19.  In  an  action  on  a  loint  contract,  jude- 
ment  cannot  be  rendered  against  one  defend- 
ant by  default  and  in  favor  of  the  others. 
Kingsland  v.  Koeppe,  187  111.  844,      18:  649 

30.  In  an  action  on  a  loint  official  bond  the 
principal  cannot  be  held  liable  alone.  King 
County  V.  Ferry,  5  Wash.  586,  19:  60O 

d.  Entry. 

31.  The  entry  of  judgment  on  a  note  con- 
taining a  warrant  of  attorney  to  confess  judg- 
ment may  be  made  before  maturity  of  the 
note.  Teel  v.  Tost,  188  N.  Y.  887,  18:  796 
Entry  after  death* 

33.  Delay  in  moving  for  judgment  on  a  ver- 
dict until  the  death  of  the  other  party  pending 
a  motion  for  new  trial  will  not  defeat  the  right 
to  judgment  on  the  verdict,  where  the  motioi^ 
was  nuide  three  days  after  the  verdict,  and 
notice  that  it  would  be  made  was  given  whea 
the  verdict  was  returned.  Hilker  v.  KeUey 
180  Ind.  856,  16:  6S8 

38.  That  the  defendant  was  dead  when  judi?- 
ment  was  rendered  in  his  favor  will  not  entitle 
the  plaintiff  to  have  it  set  aside,  although  he 
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was  ignorant  of  the  deaUi  when  the  judgment 
was  enlered.     Wood  v.  WcUwn,  107  K.  U.  82, 

10:  641 
94.  Where  a  judgment  in  favor  of  the  plain- 
tiff in  a  divorce  suit  was  rendered  In  her  life- 
time, it  became  valid  and  operative  from  that 
date;  and  the  fact  that  it  was  entered  by  the 
clerk,  without  notice  to  the  defendant,  after 
her  death  and  upon  the  petition  of  her  surviv- 
ing husband,  whom  she  married  after  the  ren- 
diuon  of  such  Judgment,  is  immaterial  Be 
Cbok^iMiate,  77  cal.  sfiidO,  1:  667 

Entrj'  nane  pro  time. 

25.  On  the  death  of  a  defendant  after  verdict 
the  court  may,  upon  a  proper  showing  of  the 
facts,  enter  a  judgment  nunepiy  tune  as  of  a 
day  auierior  to  lus  death.  JJUher  v.  Kelley, 
ISO  Ind.  8C6,  16:  668 

26.  An  entry  of  Judgment  nune  pro  tune  by 
a  justice's  court  nearly  two  years  after  the 
time  when  the  case  was  tried,  a  verdict  ren- 
dered, and  an  execution  issued  reciting  that  a 

Judgment  had  been  rendered,  although  no 
udgment  was  in  fact  rendered  at  that  time,  is 
a  nullity  under  W.  Ya.  CoSe.  §  114,  which  re- 
quires the  entry  of  judgment  within  twenty- 
four  hours  (Sunday  excepted)  after  the  trial. 
MeChin  v.  Dam,  87  W  Va.  880,      18:  684 

6.  Modification, 

27.  A  decree  In  foreclosure  made  before  the 
death  of  the  owner  of  the  land  mav  be  modi- 
fied, in  case  of  his  death  before  the  sale,  to 
give  his  widow  her  right  of  dower  as  against 
Judgment  creditors  to  whom  the  ori|nnal  de- 
cree ordered  a  surplus  to  be  paid.  BMen  v« 
Dunn,  144  111.  413,  19:  481 

98.  A  decree  for  alimony  in  a  case  of  di- 
vorcee vinmtlo,  made  without  reserve,  alThoueli 
for  monthly  payments,  Is  final,  and  cannot  be 
changed  after  the  expiration  of  the  term  or  the 
time  within  which  a  new  trial  may  be  had. 
Sampson  v.  Scmffaon,  16  R.  1.  456,  8:  849 
As  w  Power  Reserved  under  Statute,  see 
Husband  and  Wifb,  161. 


II.  BfFBCT  and  Ck>NOLU8IVENB86. 

a.  In  Oeneral, 

20.  A  decision  in  a  suit  which  is  practically 
carried  on  by  one  party,  who  pays  all  the  ex- 
penses of  both  sides,  will  not  be 'held  conclu- 
sive of  the  question  involved  when  presented 
in  another  suit.  OaUumn  v.  DeUU  4b  JIf,  R, 
Go.  121  N.  T  60,  8:  848 

80.  The  fact  that  a  judgment  was  rendered 
in  a  suit  conmienced  in  a  justice's  court  makes 
no  difference  with  its  conclusiveness,  when 
rendered  in  the  exercise  of  jurisdiction. 
Wiese  v.  San  Frandseo  Mtuieal  Fund  Soc.  82 
Cal.  645,  7:  677 

81.  Defendant's  absence,  and  his  ignorance 
of  the  fact  that  judgment  was  entered  against 
him,  eive  him  no  right  to  impeach  it,  where 
he  haa  appeared  in  the  case  by  counsel.  Mc- 
MnUen  v.  Bitchie  (C.  C.  N.  D.  Ohio)  41  Fed. 
Rep.  502,  8:  668 

82.  A  decree,  although  merely  interlocu- 
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toiy,  when  followed  without  change  by  a  final 
decree,  is  conclusive  as  to  the  rights  of  the- 
parties  in  the  distribution  of  a  fund  involved 
m  the  suit.  FarfMr$  Loan  db  T,  Oo,  v.  Cana- 
da dkSt.L.IL  Oo,  \%1  Ind.  ^50,  11:  740 
Rulinfi^oii  demnrrer. 

83.  A  ruling  on  a  demurrer  does  not  bind 
the  court  to  follow  it  in  deciding  whether  or 
not  the  facts  proved  as  alleged  in  the  petition 
demurred  to  entitle   the  plaintiff  to  recover. 
Urown  V.  Ounninifham,  88  Iowa,  512, 

18:  688 

84.  Where  a  demurrer  to  a  petition  for  certio- 
rari is  overruled  and  defendant  makes  a  re- 
tiun,  at  the  heuing  of  which  a  different  judge 
presides,  his  rulings  upon  the  issues  presented 
are  controlling,  even  though  some  of  the  is 
sues  may  be  the  same  as  those  raised  upon  the 
hearing  of  the  demurrer,  and  though  he  maT 
decide  differently  upon  such  ieiues.  Biohmam 
V.  Muscatine  County,  77  Iowa,  518,  4:  446 
DiunlesaL 

85.  The  dismissal  of  an  action  on  demur- 
rer to  the  complaint  because  of  the  omission  of 
an  essential  allegation,  Ib  no  bar  to  a  second 
action  to  enforce  the  same  right  in  which  the 
complaint  supplies  the  defects  which  were  fatal 
to  Uie  comDJatnt  in  the  first  action.  Thomae 
V.  Bland  01  Ky.  1,  11:  840 

86.  A  iudgment  dlsmissin jz:  an  action  against 
a  nonresident  for  lack  of  jurisdiction  in  an  ac- 
tion where  no  attachment  was  made  is  not  a. 
bar  to  a  subsequent  action  aided  by  attach- 
ment Weyand  ▼.  Atchison.  T,  d  S,  F.  B.  Co. 
75  Iowa,  578,  1:  660 
Aa  to  custody  of  child. 

87.  The  principal  of  resjudimta  applies  to 
a  decision  as  to  the  custody  of  a  child  on  e 
writ  of  habeas  corpus,  while  the  state  of  facta 
remains  the  same.     Wdr  v.   Marky,  09  Mo. 
484,  6:  678 
Aa  to  mental  CMacity. 

88.  An  adiudicatlon  that  a  person  is  not  in 
such  mental  condition  as  to  be  incapable  ot 
taking  care  of  himself,  by  denial  of  an  applica- 
tion to  appoint  a  guardian  for  him,  is  not  neces- 
sarily an  adjudication  that  he  is  not  insane  at 
all,  and  does  not  estop  the  applicant  from 
claiming  that  such  person  is  incompetent  to- 
make  a  will.    Manley  v.  Siapces,  62  Vt.  153 

8:  707 

39.  The  order  of  commitment  of  a  person 
to  an  insane  asylum  is  not  conclusive  evidence 
against  him,  in  an  action  for  the  malicioue 
prosecution  of  him  ss  an  insane  person.  Kel^ 
logg  V.  Cochran,  87  Cal.  192,  18:  104 

b.  Jurisdiction, 

40.  A  justice's  court  judgment  rendered  by 
a  magistrate  outside  the  limits  of  his  lurisdic- 
tion,  although  by  consent  of  the  parties.  Is  il- 
legal and  void.  Block  v.  Hsnasrson,  82  Ga. 
28,  8:  886 

41.  A  judgment  of  a  court  having  no  juris- 
diction of  the  subject  matter  is  not  a  bar  to- 
another  suit.  Western  U.  Teleg,  Co.  y.  lay- 
lor,  84  Ga.  408,  8:  189 

42.  Where  a  court  of  general  jurisdiction 
Has  summary  powers  conferred  upon  it  whicl> 
are  wholly  derived  from  statute,  and  not  ex- 
ercised according  to  the  course  of  the  commoD 
law,  or  are  not  part  of  ItB  general  jurisdiction^ 
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its  declsioDB  must  be  rei^rded  and  treated  like 
thoee  of  oourtR  of  limited  and  special  juriRdio 
tion.    Furguon  v.  Jonn,  17  Or.  204,  8:  680 

48.  There  is  a  marked  distinction  between 
iurlsdiction  and  the  exercise  of  junsdicnon. 
When  Jurisdiction  has  attached,  all  that  fol- 
lows is  but  the  exercise  of  jurisdiction,  but  Ju- 
risdiction does  not  attach  until  the  conditions 
upon  which  it  depends  are  fulfilled.  Hence  a 
decree  rendered  without  Jurisdiction  does  not 
•estop  anyone,  and  may  be  collaterally  assailed 
in  any  action.  Id. 

44.  A  Judgment  of  divorce  cannot  be  col- 
laterally attacked  as  Toid  because  the  appear- 
HDce  of  the  wife  by  an  attorney  was  authorized 
only  by  a  letter  of  authority  which  her  bus- 
band  compelled  her  to  write  and  sign,  where 
such  facts  did  not  appear  on  the  record.  Ed- 
ifertonv.  Edgerton,  12  Mont.  122,  16:  94 
Bee  also  Hubband  asb  Wxra,  118-128. 


c.  OoOatena  AUack. 


45.  A  collateral  attack  on  a  Judf^ent  or 
•decree  is  any  proceedibg  which  is  not  mstituted 
for  the  express  purpose  of  annulling,  correct- 
ing, or  modifying  such  decree  or  enjoining  its 
execution.    MorriU  ▼.  MorriU,  20  Or.  96. 

11:  166 

46.  Where  a  court  has  Jurisdiction  of  a  sub. 
Ject  matter  and  the  parties.  Its  Judgment  can^ 
not  be  impeached  collaterally  for  errors  of  law 
or  irreguhurity  in  practice.  Id, 

47.  When  a  party  to  a  suit  has  an  opportu- 
nity to  present  his  defense  and  neglects  to  do 
■so,  the  decree  against  him  is  binding  in  a  col- 
lateral proceeding.  Id. 

4b.  A  Judgment  of  a  court  haying  Jurisdic- 
tion of  the  parties  and  subject  matter  cannot  be 
■attacked  collaterally  for  frayd  aliunde  the  rec- 
ord, by  the  parties  or  priyies.  Id. 

49.  A  Judgment  against  a  married  woman 
sued  without  her  husband  as  a  tenant  in  an  ac- 
tion of  trespass  and  ejectment  is  not  yoid,  but 
merely  yoiaable,  and  is  sufficient  to  protect  the 
plaintiff  against  an  action  of  trespass  de  bonis 
•aspartatii  in  proceeding  to  execute  the  Juds:- 
mcnt.    Smith  y.  Borden,  17  R.  L  220, 

11:  686 

60.  The  decision  that  a  testator  was  an  in- 
habitant of  the  county,  made  by  a  surro^te  to 
whom  the  will  is  presented  for  probate,  is  con- 
clusive against  collateral  attack,  independent 
of  any  statutory  provision,  —  at  least  where 
the  surrogate  had  Jurisdiction  of  the  subject 
matter  by  reason  ox  the  fact  that  testator  was 
«n  mnabitant  of  tiie  state  at  the  time  of  his 
death.    Bolton  y.  Schriewr  ,  185  N.  T.  65, 

18:  848 

51.  Where  only  one  referee  is  appointed  in 
a  partition  suit,  such  proceeding  is  only  an  ir- 
rcguiarity,  and  cannot  be  inquired  into  collat- 
erally.   MorriU  y.  MorriU,  20  Or.  96, 

11:  166 

52.  Failure  to  Join  an  assignee  of  an  inter- 
•est  in  the  mortgage  as  plaintm  on  foreclosure 
•does  not  subject  the  decree  to  collateral  attack 
by  the  mortgagor  or  a  purchaser  at  a  sale  on 
•execution  against  him.  BcUterman  v.  Atbrighi 
122N.  Y.  484,  11:800 

53.  A  Judgment  in  ejectment  is  conclusive 
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on  collateral  attack,  as  to  the  title  of  the  lands, 
and  therefore  of  the  crowing  crops  which  were 
a  part  of  the  freehola  at  the  time  of  the  recoy- 
ery,  idthough  it  would  not  be  a  bar  to  a  further 
suit  in  ejectment.  Oarliele  y.  JCiUebrew,  89 
Ala.  329,  6:  617 

d.  What  Matien  Concluded. 

54.  A  question  of  law  in  regard  to  which 
counsel  make  a  concession  in  an  agreed  state- 
ment of  facts  submitted  to  the  court  for  its 
Judgment  upon  other  questions  as  to  which 
there  is  a  controyersy,  is  not  determined  by  the 
Judgment  in  the  case;  especially  where  the 
court  does  not  pass  upon  that  question,  but  re- 
garda  it  as  not  controyerted.  State,  Wine,  y, 
Keokuk  db  W.  B.  Oo.  09  Mo.  80,  6:  222 

55.  When  the  provision  of  the  Rapid  Transit 
Act  (N.  T.  Laws  1875,  chap.  606)  providing 
for  the  appointment  of  commissioners,  and  thefr 
determination  as  to  the  propriety  of  construct- 
ing the  proposed  railroad  in  public  streets.  In 
lieu  of  the  consents  of  abutting  owners,  hat 
been  complied  with,  and  their  determination 
that  the  road  should  be  constructed  has  been 
confirmed  by  the  supreme  court,  after  the  giy- 
ing  of  public  notice  and  an  opportunity  to 
abutting  owners  to  be  heard,  such  decision  of 
the  supreme  court  involyes  the  determination 
of  the  yalidity  of  the  incorporation  dl  the  com- 
pany propoeing  to  construct  the  road,  and,  be- 
inff  the  decision  of  a  competent  tribunal  in  a 
Judicial  proceeding  in  which  the  abutting  own- 
ers had  an  opportunity  to  be  heard  on  that 
question,  will  estop  such  owners  from  there- 
after attacking  the  validity  of  such  incorpora^ 
tion  collateralTy.  Be  Union  Elevated  B.  Co 
112  N.  Y.  61,  8:  869 

66.  A  Judgment  determining  the  risht  to  the 
possession  of  a  mare  with  foel  Is  no  oar  to  an 
action  after  the  birth  of  the  colt  to  determine 
the  question  of  its  ownership.  Maiu  y.  Bote- 
man,  98  Ky.  — ,  17:  81 

57.  An  adjudication  on  an  issue  presented  by 
an  interyening  petition  which  asks  no  relief  by 
injunction,  although  there  was  a  prayer  for  m^ 
Junction  in  the  original  complaint,  does  not  bar 
another  suit  against  the  intervener  for  an  in- 
junction. Harhach  y.  Da  Moinet  dt  K.  C.  B, 
Oo.  80  Iowa,  598,  11:  1 18 

58.  The  recoveiy  of  compensation  by  a 
physician  for  his  seryices,  in  a  suit  in  which 
there  is  no  appearance  by  the  defendant,  does 
not  estop  the  latter  from  bringing  a  crossao- 
tion  for  malpractice,  but  if  the  latter  appear, 
he  is  estopped  by  the  recoyery  unless  the  rec- 
ords show  that  It  was  not  to  defend  the  suit^ 
but  solely  to  disclaim  the  waiver  to  his  own 
right.    La/weon  y.   Conaway,  87  W.  Ya.  159, 

18:  687 

59.  A  satisfied  judgment  for  one  week's 
wages,  in  a  suit  brought  after  wrongful  dis- 
missal from  seryice,  is  not  a  bar  to  a  subsequent 
suit  for  wages  thereafter  accruing  under  the 
same  contract,  where  the  employe  continues 
ready  to  work  and  his  employment  was  "at  a 
salary  of  $50  per  week  payable  weekly,"  al- 
though there  was  an  express  provision  that  the 
contract  should  continue  for  one  year,  dm- 
stead  Y.  Bach,  78  Md.  — ,  18:  68 
Oyerruled  on  Behearing,  88:  — 
See  also  Action  ob  Suit,  58, 59. 


JUDGMENT,  II.  d. 


475 


60.  A  Judgment  declaring  void  the  estalv 
lishmeiit  of  a  local  improvement,  because  of 
lack  of  jurisdiction  for  want  of  a  proper  pe- 
tiUoB,  is  no  bar  to  subsequent  j)roceedings  to 
assess  taxes  to  pay  for  such  improrement, 
under  a  curative  Act  validating  its  cstablisb- 
ment.  Bichman  v.  MtuccUine  County,  77 
Iowa,  518,  4:  445 

51.  A  Judgment  deciding  that  a  mutual 
benefit  society  had  no  power  to  limit  the 
amount  of  sick  benefits  is  codcIusItc  against 
such  a  defense  in  a  subsequent  action  for  new 
installments  which  have  become  due  to  the 
same  plaintiff  by  the  continuance  of  his  sick- 
ness. Wiete  V.  8an  Francisco  MuHeal  Fund 
Soe.  82  Cal.  645,  7:  677 

62.  In  an  action  for  a  nuisance,  a  former 
judgment  by  the  plaintiff  against  the  defend- 
ant for  the  same  nuisance  is  conclusive  as  to 
^e  existence  of  the  nuisance  and  that  it  was 
caused  by  defendant;  and  where  defendant 
has  continued  the  nuisance  since  the  former 
action,  the  only  question  for  determination  is 
the  amoimt  of  ue  damages  to  be  recovered. 
Paddock  v.  Soma,  102  Mo.  226.         10:  854 

6S.  A  judgment  against  a  director  of  a  cor- 
poration for  a  corporate  debt,  based  on  bis  lia- 
bility as  director,  under  the  New  York  Act  of 
1875,  by  reason  of  having  made  a  false  certifi- 
cate, merges  a  claim  for  the  same  debt  against 
him  as  a  stockholder.  AttriU  v.  Huntington 
70  Md.  191,  8:  779 

I>ivoroe. 

64.  The  fact  that  the  husband  did  not,  in 
his  cross-complaint  in  an  action  for  divorce 
brought  by  his  wife,  make  claim  for  property 
conveyed  by  him  to  the  wife  upon  her  fraudu- 
lent procurement  while  she  was  harboring  the 
design  of  instiluting  divorce  proceedings,  will 
not  defeat  a  subsequent  action  by  the  husband 
therefor  based  upon  the  fraud,  the  amount  in- 
volved being  beyond  the  Jurisdiction  of  tha 
court  granting  the  divorce.  MMrum  t.  JUel- 
di-vm,  15  Colo.  478,  1 1:  85 

65.  In  a  suit  for  divorce  from  bed  and  board 
a  plen  of  former  adjudication  passed  on  the  dis- 
missal of  a  former  suit  for  an  absolute  divorce, 
will  not  prevent  the  jurisdiction  of  the  court  to 
allow  temporary  alimony  and  solicitors'  fees, 
before  the  plea  has  been  passed  upon,  where 
the  present  bill  admits  the  invalidity  of  the 
marriage  set  up  in  the  first  bill,  and  is  based 
upon  an  alleged  subsequent  marriage.  Filer 
▼.  Filer,  77  Mich.  469,  6:  899 
As  to  real  property. 

66.  An  adjudication  as  to  a  boundary  line, 
In  a  suit  under  Or.  Act  1887,  cannot  operate  as 
an  estoppel  or  bar  to  a  subsequent  suit,  based 
on  adverse  possession ^  to  quiet  title  to  the  strip 
of  land  between  the  lines  respectively  claimed 
as  the  boundary.  King  v,  Brigham,  28  Or. 
262,  18:  861 

67.  A  decree  for  partition  is  conclusive 
upon  the  parties  and  privies  that  they  were 
tenants  in  common  and  in  possession  of  the 
land  at  the  date  of  its  rendition.  Morrill  v. 
MorHll,  20  Or.  96,  11:  155 

68.  In  forcible  entry  and  detainer  brouerht 
t>T  one  who  derived  his  title  through  a  fore- 
closure suit  against  defendant,  the  Tatter  can- 
not set  up  in  defense  the  homestead  right  of 
his  wife,  who  was  not  a  party  to  either  suit,  as 
it  will  be  presumed  that,  defendant  not  having 

See  Index  to  Notes  Preeedingb 


Mt  up  his  own  or  his  wife's  homestead  right 
in  defense  to  the  foreclosure  suit,  all  rights 
personal  to  himself  were  either  adjudicated  or 
walTed.    JJodd  ▼.  BcoU,  81  Iowa,  819, 

10:  860 

69.  Where  a  tenant  by  curtesy  has  had  a  share 
of  property  allotted  or  delivered  to  him  in  sev- 
eralty, in  partition,  other  parties  to  the  parti- 
tion who  did  not  in  these  proceedings  rai^  the 
question  of  his  right  cannot  afterwards  deny 
that  he  was  a  life  tenant  Rankin's  Appeal 
(Pa.)  1  Monaghan,  308,  8:  489 

70.  A  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  District  ef  Colorado  In  % 
suit  by  the  United  States  to  set  aside,  vacate, 
«nd  cancel  a  patent  for  lands  a  portion  of 
which  is  in  liew  Mexico,  on  the  ground  of 
fraud,  which  decides  that  there  was  no  fraud 
and  that  the  patent  is  valid,  is  conclusive  up-, 
on  the  United  States  and  all  persons  claiming' 
throueh  or  under  it,  as  to  the  lands  located  in 
New  Mexico,  as  well  as  those  in  Colorado. 
United  BUxks  ▼.  MamoeU  Land  Qrcmt  Co,  Cfl 
H.)  8:  761 

71 .  A  railroad  company  wliich  took  title  to  a 
portion  of  mortgaged  premises  from  one  who 
acquired  title  by  adverse  ix)ssession  subsequent- 
ly to  the  execution  of  a  mortgage  thereafter 
foreclosed  by  a  suit  in  which  the  validity  of 
such  title  could  have  been  litigated,  but  was 
not,  is  estopped  by  the  decree  of  foreclosure 
from  setting  up  the  title  so  acquired  by  it,  in 
the  proceediBg  thereafter  instituted  by  it  to 
condemn  the  mortgaged- j*ad  to  its  road  uses. 
St.  JoJinsbwT/  <fe  ^.  C.  JR.  Co.  ▼.  WiUard,  61 
Vt.  134,  8:  588 

72.  A  widow  who  is  made  a  party  to  a  suit 
in  which  a  mortgage  upon  her  deceased  hus- 
band's lands  is  foreclosed  cannot,  in  a  subse- 
quent suit,  set  up  any  title  to  the  land  which 
she  acquired  before  the  foreclosure  decree 
was  rendered,  although  she  did  not  appear  or 
answer  in  the  foreclosure  suit.  JScUlew  v. 
JSolcr,  124  Ind.  657,  9:  481 

78.  Parties  to  a  suit  to  enforce  the  lien  for  the 
purchase  i)rioe  of  a  tract  of  land  charged  by  a 
testator  with  the  payment  of  a  vendor's  lien 
upon  that  and  other  lands,  and  sold  for  that 
purpose,  are  not  estopped  by  the  decree  in  that 
suit  from  enforcing  contribution  by  a  purchaser 
at  a  sale  under  the  decree,  who  purchases  sub- 
ject to  the  original  lien,  towards  Uie  payment 
thereof.    Ader/ioldt  y.  Henry,  87  Ala.  415, 

6:  451 

74.  A  decision  that  a  man's  heirs  do  not  in- 
herit from  him  certain  property  t)ecause  of  a 
conveyance  thereof  by  him  does  not  estop  them 
from  claiming  the  property  as  heirs  of  his  wife 
and  their  moSier,  and  from  claiming  that  he 
was  a  mere  tenant  by  curtesy  in  the  land. 
Orthwein  v.  Thomas,  127  111.  554,        4:  484 

75.  A  judgment  for  damages  caused  by  laying 
a  railroad  track  without  payment  of  compen- 
sation merges  a  defense  of  consent  to  the  laying 
of  the  track,  and  is  a  bar  to  such  defense  in  a 
suit  for  injunction  against  operating  the  road 
until  the  damages  are  paid.  Harbuch  y.  l}e$ 
Moines  d  K.  C,  B,  Co.  80  Iowa,  593, 

11:  118 

76.  An  action  for  damages  to  a  certain  lot  t  rom 
,  fire  cannot  be  sustained  where  a  former  action, 

,  claiming  in  one  count  damages  from  the  same 
'  fire  to  that  lot  and  another  one,  has  been  r«- 
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ferred  to  arbitratoiB,  upon  whose  award  judg- 
ment has  been  reDdered  for  tho  plaintiiT,  fu- 
though  such  Judgment  did  not  mclude  any 
damajeres  to  the  lot  in  question.  Rnowlton  v. 
Nevo  York  dIf.JB.JL  Co.  147  Mass.  606, 

1:  6M 

77.  The  rights  of  a  railroad  company  under 
a  decree  condemning  land  of  tha  company  for 
a  highway,  but  giving  the  railroad  company  a 
right  to  keep  and  maintain  railroad  tracks 
thereon,  must  be  determined  only  by  the  terms 
of  the  decree,  without  regard  to  the  considera- 
tions which  entered  into  an  agreement  of  wUch 
the  decree  was  the  product.  Kanactg  OUff,  St. 
J.  dt  C.  B.  R.  Go,  ▼.  3t,  Jouph  Termtnal  M. 
Go.  97  Mo.  457,  8:  840 

e.  A$  to  Parties. 

78.  A  petitioner  in  lunacy  proceedings  is 
not  a  party  to  the  record  so  as  to  be  personaiJy 
estopped  by  the  finding  of  the  jury,  except  as 
all  the  world  is  estopped.  Hume$  t.  Jones 
116N.  Y.  67,  6:638 

79.  Mistake  of  a  party  interested  in  a  fund  in 
court,  in  supposing  his  interest  to  lie  in  the 
success  of  an  ezeeator,  and  his  aiding  and  as- 
sisting the  latter;  do  not  make  him  a  party  to 
the  proceeding  or  involve  his  right  to  the  fund, 
so  as  to  make  an  order  of  the  court  conclusive 
upon  him  and  prevent  the  opening  of  the  judg- 
ment fur  the  determination  of  t&  clsnm.  lie 
Jiocheeter,  186  N.  T.  88,  19:  161 

80.  A  judgment  on  attachment  against  a 
debtor  who  has  brought  mortgaged  personalty 
into  the  8tate  is  not  binding  on  Uie  mortgagee, 
who  is  not  a  party  and  whose  mortgage  is 
duly  recorded  in  another  State  where  the  par- 
ties reside.  BomthallY,  BurweUj  109  N.  C. 
10,  18:  740 

81.  A  judgment  in  favor  of  the  makers  of  a 
note  upon  the  merits.  In  a  suit  brought  against 
them  in  another  State  by  an  indorsee,  is  a  bar 
to  a  subsequent  action  against  them  by  the 
payees.     Lesite  v.  Bonte,  180  111.  4U8,     6:  68 

83.  A  decree  for  an  injunction  and  the  abate- 
ment of  a  saloon  nuisance,  obtained  by  one  at- 
izen  of  a  county,  although  not  enforced,  is  a 
bar  to  a  suit  for  the  same  purpose  by  another 
citizen  of  the  same  county.  IHckineon  v.  Eie- 
horn,  78  Iowa,  710,  6:  781 

88.  One  who  holds  land  under  a  party  to  a 
decree  concerning  it  is  bound  by  the  decree. 
Foote  V.  Clark,  102  Mo.  394,  11:  861 

Infknts. 

84.  A  judgment  in  favor  of  a  minor  in  an 
action  brought  by  his  father  as  next  friend, 
which  includes  damnges  for  loss  of  earning 
capacity  from  the  time  of  injuries  occasioned 
by  defendant's  negligence,  is  a  bar  to  an  ac- 
tion by  the  father  personally  to  recover  for 
loss  of  services  of  the  son  during  minority. 
Baker  v.  Flint  d:  M.  P,  M.  i?.  Co.  91  Mich. 
298.  16:  164 
Alterborn  children* 

85.  A  judgment  requiring  the  execution  of 
a  deed  to  the  real  owner  of  land  by  persons 
having  the  record  title  to  the  whole  estate,  sub- 
ject only  to  the  contingency  that  other  persons 
may  be  bom  who  will  have  an  interest  in  such 
record  title,  is  effectual  to  out  off  the  rights  of 
such  persons  subsequently  born.  Kent  v.  8t. 
MichaePe  Church,  186  N.  Y.  10,        18:  881 
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ReTereloaers. 

86.  Reversioners  have  a  right  to  rely  on  the 
supposition  that,  since  the  life  tenant  ta  entitlea 
to  possession  of  the  property,  they  will  be  noti- 
fled  if  any  attempt  is  made  to  oust  him  by 
which  their  rights  will  be  affected;  and  hence 
records  of  proceedings  againat  the  life  tenant 
alone  will  not  affect  them  with  notice  of  the 
facts  thereby  dlscloeed.  Beniue  ▼.  Boardman 
19t  Mass.  891,  9:  571 
]j»ndlord« 

87.  A  landlord  will  not  be  bound  by  the  re- 
sult of  a  suit  to  which  he  was  not  a  party  on 
the  record,  instituted  by  his  tenant,  unless  it 
veiy  clearly  appears  that  the  action  was  insti- 
gated by  him  and  that  he  conducted  and  con- 
trolled the  litigation  after  it  was  begun.  Wil- 
son V.  BroohsMre,  126  Ind.  497,  9:  798 
On  forecloanre* 

88.  A  person  in  possession  of  lands,  deriving 
his  right  thereto  under  an  instrument  executed 
prior  to  a  foreclosure  suit  to  which  he  is  not  a 
party,  is  not  bound  by  a  decree  in  the  case. 
Patterson  v.  Babb,  88  S.  G.  188,         19:  881 

89.  A  decree  of  foreclosure  of  a  mortgage 
upon  land  is  conclusive  of  the  right  of  a  party 
aAeged  to  have  or  claim  some  interest  in  or  lien 
upon  the  land,  to  claim  improvements  attached 
to  the  realty  as  chattels  under  an  agreement 
with  the  mortgagor.  MeFadden  y.  Atlen  (N* 
Y.)lUN.Y.iS^,  19:  446 

90.  A  decree  against  trustees  usually  binda 
beneficiaries,  and  certain ly  does  so  where  sev- 
eral creditors  interested  in  a  foreclosure  sale 
constituted  some  of  their  own  number  trustees 
to  receive  the  certificate  of  sale.  Bobertson  v. 
Vandeave,  189  Ind.  217,  281,  16:  68 
Corporations. 

91 .  A  protest  made  by  a  stockholder  of  a  cor- 
poration at  the  time  of  payment  by  him  ot  a 
bonus  required  for  the  privilege  of  subscribing 
to  new  stock  issued  b^  it  for  the  purpose  of  in- 
creasing its  capital  will  entitle  him  to  no  ad- 
vantage frOm  a  decree  in  a  suit  to  which  he 
was  not  a  pirty,  brought  by  other  stockhold- 
ers to  restrain  the  increase  of  the  capital  or  to 
compel  the  issuance  of  stock  to  them  upon  pay- 
ment of  its  par  yalue  only,  although  such  de- 
cree requires  the  stock  to  be  issued  to  complain- 
ants  at  par,  and  provides  for  a  refunding  of 
whatever  bonus  payments  may  have  been  made 
by  them  under  protest.  De  la  Cuesta  v.  In- 
surance  Co,  of  North  America.  186  Pa.  62. 

9:  681 

92.  A  judgment  declaring  a  tripartite  agree- 
ment between  three  corporations  to  be  yoid  as  to 
one  of  them,  rendered  in  an  action  b^  that  one 
against  the  other  two,  1b  not  res  judicata  upon 
any  question  arising  between  one«of  the  defend- 
ant corporations  and  the  stockholders  of  the 
other,  or  as  to  the  attitude  of  one  of  the  defend- 
ant corporations  towards  its  own  stockholders. 
Beteridge  v.  New  York  Ekv.  B  Co.  112  N.  Y. 
1,  8:  648 

98.  Proceedings  for  the  settlement  of  a  de- 
cedent's estate,  by  which  certain  stock  ^  of  a 
municipal  corporation  is  allotted  to  his  widow, 
will  not  bind  the  corporation,  if  it  is  neither 
party  nor  privy  to  the  suit  and  has  no  notice 
thereof,  so  as  to  render  it  lUble  for  the  value 
of  such  stock,  if  it  subsequently  permits  a  trans- 
fer of  the  same  on  its  books  after  a  sale  there- 
of by  the  executor,  where  there  is  nothing  in 
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Che  will  to  Indicate  any  likelihood  of  an  appeal 
to  the  courts  for  any  purpose,  and  the  corpo- 
ration is  not  informed  of  the  allotment,  but  the 
stock  is  suffered  to  remain  on  its  books  in  the 
name  of  the  decedent's  estate.  Chapman  ▼. 
C^iarUstony  80  8.  C.  549,  8:  81 1 

Xusbamd  ajid  wife. 

94.  Wiiere  a  husband  who  is  a  cotenant  with 
his  wife  does  not  make  her  a  party  to  a  biU  to 
restore  lost  deeds  from  his  predecessors,  she  is 
not  affected  by  the  decree  in  the  cause;  and 
.her  huslMmd,  taking  a  deed  under  the  decree, 
does  so  with  both  actual  and  oonstructive  no- 
tice of  all  her  rJights;  and  where  the  wife's 
right  to  the  land  by  descent  is  superior  to  the 
rights  of  the  parties  under  the  deed  making 
them  cotenants,  he  also  has  notice  of  that  fact, 
and  the  deed  to  him  under  decree  of  court  is 
not  even  color  of  title.  Orthwein  v.  Thomas* 
m  m.  564,  4s  434 

Partners. 

96.  A  judgment  against  a  limited  partner- 
ship suing  as  a  corporation  (its  corporate  char- 
acter being  admitted  by  demurrer),  in  an  ac- 
tion on  a  contract  made  before  its  organization, 
is  not  a  bar  to  a  suit  by  its  meipbers  as  general 
partners.    AbbaU  y.  Hapgood,  150  Mass.  348, 

6:  686 

96.  Where  a  partner  not  served  with  process 
was  notified  by  his  copartner  ef  an  action  pena 
Ing  against  them,  the  judgment  in  that  action 
is  conclusive  evidence  against  him  in  an  action 
tor  contribution,  timith  ▼.  Ajfiault,  71  Mich. 
475,  Is  811 


m.  The  Libn. 

97.  A  Judgment  is  not  a  specific,  but  only  a 
ffeneral,  lien  on  real  estate.  Vaughn  v,  Schmal- 
4Ue,  10  Mont.  186,  10:  411 

98.  A  j  udgment  against  a  person  insane  at  its 
rendition  is  not,  for  that  cause,  void,  so  as  to 
prevent  it  from  becoming  a  lien  upon  his  land. 
Withrau>  v.  JSmithson,  87  W.  Va.  757, 

19:  768 

See  also  Ingompbtsnt  Persons,  21. 

99.  The  suspension  of  a  judgment  pending 
an  appeal  under  N.  Y.  Code  Civ.  Proc.  S  1256, 
by  entry  of  the  words  "Lien  suspended  on 
-appeal,''^  suspends  the  lien  of  the  Judgment 
pending  the  appeal,  not  only  as  to  the  property 
then  subject  to  the  lien  of  the  Judgment,  but 
as  to  after  acquired  property.  Wronkaw  v. 
Oakley,  188  N.  Y.  505,  16:  809 

100.  The  expiration  of  the  time  during  which 
:s  Judgment  continues  to  be  a  lien  upon  land 
pending  an  action  to  enforce  the  lien  as  agaiDst 
41  title  inferior  thereto,  but  which  would  be  a 
<;loud  on  the  title  of  an  execution  purchaser, 
will  defeat  the  right  of  the  plaintiff  to  such  re- 
lief, since  the  court  cannot  extend  the  life  of 
the  lien  beyond  the  statutory  period.  McAfee 
-y.  BeynoUby  130  Ind.  33,  IS:  911 

101.  A  homesiead  is  subject  to  the  lien  of  a 
Judgment  under  the  law  of  Virginia,  which 
makes  a  homestead  not  so  much  an  estate  in 
land  itself,  as  a  right  of  occupancy;  but  the  lien 
cannot  be  enforced  until  the  homestead  riplit 
xjeases.     Bloiter.  Bear,  87  Va.  177,    11:  705 

102.  Wliile  the  prosecution,  by  a  wife,  of  a 

See  Index  to  Notes  Preoediogw 


divorce  suit,  might  terminate  in  a  decree  which 
would  affect,  as  a  result  thereof,  the  property 
of  the  defendant,  such  real  property  is  not  the 
specific  subject  of  the  controversy,  and  by  rea- 
son thereof  is  not  withdrawn  from  such  bur- 
dens as  may  be  legally  imposed  upon  it  for  Just 
claims  upon  Judgments  recovered  and  docketed 
ajB^inst  its  owner  prior  to  devesting  him  of  his 
title,  by  force  of  the  Oregon  statute,  under 
the  decree  fur  a  divorce.  IlouBton  v.  Timmer' 
man,  17  Or.  499.  4:  716 

Tenan^  by  entlretiefl. 

103.  Where  a  husband  and  wife  own  cer- 
tain land  as  tenants  by  the  entirety,  and  the 
husband  commences  an  action  for  a  divorce 
against  his  wife,  which  action  is  afterward 
dismissed,  but  while  it  is  pending  the  court 
renders  a  Judgment  in  favor  ef  the  wife  and 
against  the  husband  for  $80  as  tiXimonr.—Beld, 
that  such  Judgment  is  not  an  incumbrance  up- 
on the  land.    8funn  ▼.  Shinn,  42  Kan.  1, 

4:  284 
Index. 
See  also  Name,  8-5. 

104.  Wlien  a  judfl^nfent  is  not  indexed  as  re 

auired  by  law,  a  purcnaser  witnout  actual  no 
oe  is  not  bound  thereby,  although  the  Judg* 
ment  is  found  in  the  recoras  of  the  clerk's  office* 
j£^na  L,  In$,  Go.  v.  IIe$ser,  77  Iowa,  381, 

4:  IM 

105.  Failure  to  index  a  Judgment  as  to  one 
of  the  defendants  therein  prevents  its  operation 
as  a  lien  upon  his  property,  where  the  entry  of 
a  Judgment  is  required  by  statute  to  contain, 
among  other  things,  the  names  of  the  parties, 
and  the  clerk  is  required  to  keep  an  index  of 
the  whole.    Deto$y  v.  Suffg,  109  N.  C.  328, 

14:  898 


IV.  FORBXeN  JUDaMBNTS. 

See  also  infra,  195. 

■ 

106.  A  foreign  judgment  is  conclusive  upon 
the  merits,  and  can  be  imi)eached  only  by  proof 
that  the  court  in  which  it  was  rendered  had  no 
Jurisdiction  of  the  subjectrmatter  of  the  action 
or  of  the  person  of  the  defendant,  or  that  it 
was  procured  by  means  of  fraud.  Dunstan  v. 
fffggins  ISS  N.  Y.  70,  80:  668 

107.  The  refusal  of  a  foreign  court  to  allow 
a  commission  to  examine  a  witness  in  this 
country  does  not  render  the  Judgment  of  that 
court  subject  to  collateral  attack.  Id. 

108.  A  foreign  judgment  cannot  be  reviewed 
for  any  reasons  other  than  for  fraud  or  want 
of  jurisdiction,  where  it  was  rendered  by  a  court 
of  competent  Jurisdiction,  after  due  service  of 
process  or  entry  of  appearance,  and  a  hearing 
upon  tlie  issues.  McMullen  v.  Bitc/iie  {C  C. 
N.  D.  Ohio)  41  Fed.  Rep.  502,  8:  868 

109.  A  divorce  granted  in  a  foreign  country 
against  a  man  who  has  become  a  permanent 
resident  of  the  United  States,  without  actual 
or  attempted  service  of  notice,  without  any 
appearance  in  bis  .behalf,  and  without  the  ex- 
istence of  any  facts  which  according  to  the 
laws  of  the  latter  country  «70uld  give  jurisdic- 
tion.— will  not  be  recoenized  as  valid  here. 
8L  Sure  v.  LindsfeU,  82  Wis.  846.     19:  61» 

110.  One  asserting  the  validity  of  a  divorce 
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granted  in  a  foreign  country  against  a  man 
who  bad  left  that  country  and  comes  to  the 
United  States,  upon  the  ground  that  he  was  an 
absconder  and  had  been  sentenced  as  a 
"cheater/'  which  sentence,  so  far  as  appears, 
was  without  notice  or  hearing,  must  show  that 
the  law  of  that  country  audorized  a  divorce 
under  such  circumstances.  Id, 

Of  ■later  atate. 

111.  A  divorce  obtained  against  a  nonresident 
on  service  by  publication,  which  is  authoriased 
by  statute  of  the  8tate  where  it  is  granted,  is 
valid  eveiy  where,  in  the  absence  of  fraud  or 
mistaiie.     Thompson  v.   Tfwmpson,  81  Ala. 

"^^^y  11:  448 

But  aee  next  case. 

112..  A  divorce  in  Minnesota  obtained  on 
personal  service  outside  of  that  State,  without 
a  personal  appearance  of  the  defendant,  will 
not  be  recognized  in  New  York,  where  the  de- 

fSS^a^U^^*^®*-     WiUMtM  ▼.  WUUafM  (N.  T.) 
180  N.  Y.  193,  .  14s  880 

118.  No  ground  of  comity  requires  a  Masssr 
chusetts  court  to  recognize  the  decree  of  a  New 
York  court  annulling  <a  Massaehnsetfes  mar- 
riage between  Massachusetts  citiaens,  unless  it 
had  jurisdiction  of  both  parties.  Even  if  the 
court  bad  such  Jurisdiction,  the  dearee  will 
not  be  recognized  unless  based  upon  grounds 
which  would  be  held  sufficient  In  Massachu- 
setts. OummingUm  v.  Belchertown,  149  Mass. 
^>  4:  181 

114.  The  validity  of  a  decree  of  divorce 
granted  in  another  state  may  be  contradicted 
in  a  suit  involving  the  legitimacy  of  a  child 
of  a  subsequent  marriage,  on  the  ground  of 
want  of  the  period  of  residence  required  by 
the  statute  of  such  state.  Adams  v.  Adams, 
154  Mass.  390,  13:  875 
See  also  Husband  and  Wife,  121-123. 

115.  A  judgment  duly  entered  in  one  state  on 
a  warrant  of  attorney  is  as  conclusive  in  all 
other  States  as  in  the  State  where  it  is  entered. 
Teel  V.  7o8t,  128  N.  Y.  887,  18:  796 

116.  A  recovery  in  an  action  for  death  brought 
by  a  duly  appointed  administrator,  which  is 
based  on  a  statute  of  another  state  giving  a 
right  of  action  to  an  administrator,  but  not  pro- 
viding that  such  administrator  must  be  ap- 
pointed there,  will  be  a  complete  bar  to  an 
action  in  the  latter  state  for  the  same  wrong. 
NOson  V.  Chesapeake  d  0,  B.  Go,  88  Va.  971, 

16:  S88 

117.  Theclauseof  the  federal  Constitution  re- 

guiring  full  taith  and  credit  to  be  given  m  eacn 
tate  to  the  records  and  judicial  proceedings  of 
every  other  State  applies  to  the  records  and 
proceedings  of  the  courts  only  so  far  as  they 
have  jurisdiction.  Lindley  v.  (yBeiUy  (N.  «f. 
Err.  &  App.)  50  N.J.L.(21  Vroom)  686,  1:  79 
118.  A  judgment  based  upon  the  Statute  of 
Limitations  alone  is  a  bar  to  the  maintenance 
of  an  action  for  the  same  cause  in  a  sister 
state.     Weeks  v.  Earriman^  65  N.  H.  91, 

4:  744 


120.  Where  a  vendor  against  whom  two 
judgments  have  been  rendered  conveys  land 
subject  thereto,  and  afterwards  purchases  and 
takes  an  assignment  of  the  senior  judgment* 
such  judgment  is  thereby  extinguished;  and 
his  vendee  cannot,  by  assignment  thereof,  be 
protected  from  the  other  judgment.  Fowler 
V.  Bmith,  31  S.  a  898.  5:  781 

121.  A  judgment  purchased  by  the  defendant 
in  execution  and  merely  assigned  to  him  can- 
not be  kept  open  for  the  benefit  of  the  execu- 
tion defendant  or  his  grantees.  Id. 

122.  A  judgment  debtor  who  is  in  fact  only 
a  surehr  of  a  codefendant  may,  on  payment 
of  the  judgment,  take  an  assignment  thereof 
which  will  be  valid  although  there  has  been  no 
adjudication  of  his  suretyuiip  and  that  fact  ia 
not  indicated  on  the  face  of  the  judgment. 
Frank  v.  Fraylor,  180  Ind.  145,        16:  115 

128.  The  assignment  of  a  Judgment  which 
does  not  purport  to  be  satisfied,  to  one  of  the 
judgment  debtors,  is  sufficient  to  put  a  pur- 
chaser of  a  subsequent  judgment  on  inquiiy  aa 
to  the  rights  of  the  assignee  as  surety.       Id, 


YI.  RlVIYAL;   ENFOBOBUEirT. 

124.  An  attack  uppn  a  judgment  or  decree,  in  a 
proceeding  to  revive  it,  is  a  collateral  attack, 
and  can  only  avail  where  there  is  a  want  of 
jurisdiction  either  of  the  parties  or  of  the  sub- 
ject matter.  Sharon  v.  Terry  (0.  0.  N.  D. 
Cal.)  18  Saviry.  887,  1:  578 

125.  A  judgment  rendered  in  one  state  for  the 
debt  ot  a  corporation  against  one  ot  its  diieci- 
ors,  under  a  statute  m^ng  them  individually 
liable  for  such  debts  by  reason  of  making  a 
false  certificate,  cannot  oe  enforced  in  another 
State;  the  nature  of  the  original  claim,  being 
for  a  penalty,  is  not  changed  by  its  reduction 
to  a  judgment.  AtPriU  v.  Huntington,  70 
Md.  191,  8:  778 
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J19.  The  mere  issuing  of  an  execution  which 
is  returned  nuila  bona  does  not  satisfy  a  judg- 
ment. Union  0,  L,  Ins,  Co,  v.  Sclmdler,  180 
j^d.  214,  15:  89 

See  Index  to  Notea  Preceding; 


126.  A  motion  to  discharge  a  judgment  wUI 
be  granted,  under  the  practice  in  w  isconsln, 
where  it  would  be  against  equity  and  good 
conscience  to  require  the  defendant  to  pay  it. 
La  Fayette  County  Monument  Corp,  v.  Maffoort 
78  Wis.  627,  8:  761 

127.  A  judgment  in  r#m  before  its  final  exe- 
cution is  never  so  conclusive  upon  the  court 
which  rendered  it  as  to  prevent  the  opening  of 
a  default  judgment,  or  vacating  or  setting  it 
aside  for  sufficient  reason.  Be  Rochester  (N, 
Y.)  18b  N.  Y.  88.  19:  161 
128.  A  joint  verdict  and  judgment  against  sev- 
eral defendants,  some  of  whom  were  never 
served  and  had  not  appeared,  will  be  set  aside 
on  motion  made  at  the  same  term.  Haralson 
V.  McArthur,  87  Ga.  689,                  18:  680 

129.  A  judgment  by  default  will  be  set  aside 
on  application  made  at  the  same  term,  accom- 
paniea  by  an  affidavit  of  merits,  where  defend- 
ant's attorney  was  absent  on  account  of  sick- 
ness, with  leave  of  the  court,  and  defendant 
was  also  absent  because  of  a  public  announce- 
ment by  the  judge  in  open  court  that  none  ot 
such  counsel's  cases  would  be  taken  up,  and 
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plaintiff's  oouDsel  knew  tbat  such  counsel  was . 
in  the  case,  although  his  nAme  was  not  marked 
on  the  docket  ^^* 

180.  A  decree  sustaining  a  demurrer  to  a  com- 
plaint on  the  ground  of  laches,  wherehy  the 
plaintiff  is  completely  taken  by  surprise, 
should  be  set  aside  on  his  motion,  when,  dur- 
fnjf  the  same  term  of  court,  he  asks  leave  to 
file  an  amended  bUl  which  f  uUy  explains  any 
charge  of  lachesi    CottreU  r.  WatkiM  (Va.) 

89  Va.  801,  ^•»  "** 

131.'  A  motion  to  vacate  what  purportstobe 
a  judgment,  but  which  is  a  nullity  because  of 
lack  <3  jurisdiction,  may  be  granted  even  after 
the  term  In  which  the  entry  is  made.  Amenean 
IPreehM  Land  d  Mortg.  Co.  v.  Thomas  (C.  C. 
S.  D.  Ga.)  47Ped.  Rep.  550,  1«:  681 

182.  A  judgment  cannot  be  set  aside  on  a 
petition  whi<£  merely  alleges  facts  in  contra- 
diction of  the  judgment.  yanWaUers  v. 
Marion  Oounty  0Mdren*9  Guardians,  132  Ind. 
567,  18:481 

188.  An  affidavit  is  not  sufficient  as  a  basis  for 
setting  aside  a  judgment  entered  after  trial  ex 
parte,  which  states  simply  that  defendant  "has 
fully  stated  his  case  to  his  attorney,  who  haa 
advued  him  that  he  has  a  good  defense  on  the 
merits  to  plaintiff's  action,"  Trtft9  v.  BkUU 
46  111.  App.  462,  18:  500 

184.  A  judgment  void  for  want  of  jurisdic- 
tion may  be  set  aside  without  showing  a  mer- 
itorious defense.  St.  Fatd  Sav.  Bankv,  AuU 
hier,  51  Minn.  — ,  18:  498 

186.  A  defect  in  the  notice  of  suit  or  in  the 
service  is  not  sufficient  to  authorize  opening  up 
a  decree  or  judgment  without  showing  a  good 
defense.     White  v.  Hinton,  8  Wyo.  753, 

17:  66 
For  unauthorised  appearajice. 
See  also  supra,  14,  44. 

136.  Relief  from  a  judgment  rendered  against 
a  person  upon  the  unauthorized  appearance  oi 
an  attorney  in  his  name  is  to  be  sought  through 
a  direct  application  to  the  court  by  motion  m 
the  action  in  which  such  appearance  was  en- 
tered, hi  the  absence  of  spMial  circumstances 
which  may  render  such  remedy  ioadequate  or 
incomplete.     Vilas  v.  BuUer,  128  N.  Y.  440, 

9:  844 

187.  Delay  of  about  seven  years  on  the  part 
of  a  nonresident  defendant  against  whom  a 
judgment  has  been  rendered  upon  the  unau- 
thorized appearance  of  an  attorney  in  his 
name,  after  receiving  notice  of  the  judgment, 
before  applying  to  have  it  set  aside,  is  not 
such  laches  as  will  preclude  his  obtaining  re- 
lief, where  the  parties  opposing  it  acquired 
their  rights  with  full  knowledge  of  the  facts 
and  have  made  no  prejudicial  change  in  their 
situation  because  of  such  laches,  while  the 
judgment  has  be«n  reversed  as  to  defendants 
in  the  action  situated  similarly  to  the  nonresi- 
dent defendant,  who  is  applying  for  the  re- 
lief. ^^• 

For  bribery  of  witness. 

188.  Perjured  testimony  procured  by  bribery 

on  the  part  of  the  successful  party  is  not 
ground  for  setting  aside  a  decree,  although 
there  is  a  reasonable  certainty  tbat  the  result 
of  a  new  trial  would  be  different.  Fico  v.  Chhn 
91  Cal.  129,  18:  366 

See  Xndez  to  Notes  Preeedlaif. 
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189.  A  decree  on  rehearing,  reversing  an  ordei^ 
directlpg  an  accounting,  before  it  is  finished 
and  after  great  expense  has  been  incurred,  will 
be  made  without  prejudice  to  the  use  of  the 
testimony  taken  in  the  accounting  in  case  an- 
other accounting  shall  be  finally  decreed. 
OampbeU  v.  New  York  (C.  C.  S.  D.  N.  Y.)  35 
Fed.  Rep.  504,  1:  48 
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See  Evidence,  ]» 


JUDICIAL  SALE. 

Of  Increase  of  Animal,  see  Animals,  1. 

Liability  of  Purchaser  of  Stock  at,  see  Cor- 
porations, 240,  241. 

As  Affecting  Cotenancy,  see  Cotbnanct,  9- 
11. 

Right  of  Purchaser  to  Bnforce  Covenant,  see 
Covenant,  46. 

As  AffectinffDower,  see  Dower,  94-27. 

Of  Infant's  £state,  see  Infants,  II. 

As  to  Judgment  for  Sale  of  Party-'Wall,  see 

JUDOMKNT,  18. 

Under  Mortgage,  see  Mortgage,  76-82. 
Questions  of  BantL  Fides,  see  Trial,  144. 

1.  A  sale  by  &  master  in  chancery,  or  other 
person  authorized  to  execute  the  decrees  in 
chancery,  is  not  a  "sale"  in  the  legal  sense, 
until  confirmation.  Hart  ▼.  Burch,  1 80  IlL 
426,  6s  871 

2.  An  officer  at  a.  sale  on  execution  con- 
ducted bv  himself  cannot  act  as  the  ageut, 
with  full  discretionary  power,  of  an  absent 
person  in  the  purchase  of  the  property.  Cos- 
weU  V.  Jones,  65  Yt.  457,  80:  608 

8.  The  useless  ceremony  of  handing  money 
to  the  sheriff  and  then  receiving  it  back  from 
him,  where  the  judgment  creditor  purchases 
land  at  a  sale  on  execution,  is  not  necessary, 
but  the  amount  of  the  bid  may  be  credited 
upon  the  execution.  Bobertson  v.  Vanekaw 
129Ind.  217,  281,  15:  68 

What  may  be  sold. 

4.  An  execution  cannot  be  enforced  against 
property  of  a  canal  corporation,  whidi  is  of 
practical  use  in  the  operation  of  the  cnnal. 
Brady  v.  Johnson,  76  Md.  445,  80:  737 

5.  An  order  directing  a  railroad  to  be  sold 
as  an  entirety,  together  with  all  its  franchises,, 
privileges,  etc.,  on  the  foreclosure  of  a  lien  giv- 
en by  statute,  which  makes  no  express  provision 
as  to  the  mode  of  its  enforcement,  is  in  excess  of 
the  power  of  the  court  In  such  a  case  the  lien 
fiords  the  basis  for  the  exercise,  by  the  court 
of  chancery,  of  its  flexible  Jurisdiction  to  co- 
erce payment  of  the  debts.  LouisvUle,  N.  A. 
dt  a  R,  Co,  V.  Boney,  117  Ind.  501,  3:  486 
Effect. 

6.  An  execution  sale  upon  a  judgment  recov- 
ered by  a  holder  oi  a  portion  of  a  series  of  rail* 
road  trus^mortgage  bonds  will  not  convey  a 
title  to  the  property,  rights,  and  franchises  of 
the  railroad  company,  covered  by  the  trust 
mortgage,  freed  from  the  incumbrance  of  such 
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cnoitgage.     Chm.   AMarneif-O^tieral,  ▼.    Sw- 
ofrt^mnna  &  D.  B,  B,  Go.  122  Pa.  806, 

1:  885 

7.  A  sheriff's  deed  on  the  sale  of  lands  un- 
•der  an  execution  takes  effect  as  an  actual  con- 
veyance from  the  date  of  the  sale,  and  not  from 
the  date  of  the  execution  and  delivery  of  the 
deed.  Morse  v.  Uachenmck  8av.  Bank  (N.  J. 
Err.  A  App.)  47  N.  J.  Eq.  (2  Dick.)  279, 

18:  68 

8.  A  sale  of  real  estate  upon  a  judgmeut 
regularly  entered  in  proceedings  in  rem 
against  a  defendant  who,  dehors  the  record 
only,  is  shown  to  have  been  a  married  woman, 
cannot  be  collaterally  attacked  ;  and  it  is  im- 
material that  the  coverture  appeared  on  the 
deed  under  which  the  owner  derived  title. 
Shyrodc  v.  Buckmem,  121  Pa.  248,        1:  688 

9.  The  Legislature  has  no  power  to  vali- 
date, by  retroactive  legislation,a  judicial  sale 
of  real  estate  which  was  void  for  want  of  Juris- 
diction in  the  court  to  make  it ;  at  least  not 
without  makinff  provision  for  compensating 
the  owners  of  the  property.  Boche  v.  Water; 
72  Md.  204,  7:  688 
Prevention  of  biddlngp* 

10.  The  prevention  of  tndding  at  a  master'fl 
sale  on  foreclosure,  by  the  mort^gor's  an- 
nouncement of  an  intentioii  to  bid  for  herself, 
and  of  the  fact  that  she  is  a  widow  dependent 
on  the  land  for  support,  will  require  the  sale 
to  be  set  aside,  although  there  is  no  misrepre- 
sentation or  concealment  of  facta.  Hemdon  v. 
Oiheon,  88  S.  C.  857,  80:  646 

11.  Purchasers  at  a  sheriff's  sale  on  foreclos- 
ure of  a  mortgage  given  by  a  grantee  to 
whom  land  has  Men  deeded  without  consider 
ation,  under  a  power  of  attorney  to  sell  and 
convey,  if  they  have  no  notice  of  we  invalidity 
of  the  deed,  will  be  protected  as  bona,  fide  pur- 
chasers.   BartdaU  v.  Luff,  79  Cal.  128, 

8:  764 
BefeetlTe  title. 

12.  A  purchaser  at  a  Judicial  sale  who  con- 
tracts for  a  deed  on  a  day  fixed  is  entitled  to 
a  deed,  under  a  decree,  which  will  convey  an 
unquestionable  title  on  the  day  fixed,  and 
should  not  be  subjected  to  furtlier  proceed- 
ings to  perfect  title.  Toole  v.  Toole,  112  N. 
Y.  833.  8:  466 

18.  When  the  record  in  a  pattition  suit  dis- 
closes the  existence  of  persons  not  made  par- 
ties who  might  have  an  interest,  the  title  ac- 
quired at  llie  judicial  sale  under  the  decree 
therein  is  defective;  and  a  purchaser  will  not 
be  compelled  to  accept  it,  although  it  may  be 
that  such  omitted  persons  were,  by  reason  of 
alienage,  incapacitated  from  having  an  inter- 
est. To  be  conclusive  against  such  persons, 
t^e  record  must  establish  their  incapacity 

14.  The  doctrine  of  eareat  emptor  applies  to 
a  foreclosure  sale,  notwithstanding  the  fact 
that  the  purchaser  is  told  by  the  sheriff  and 
clerk  that  if  ho  buvs  the  land  he  will  set  a 
clear  and  perfect  title  thereto  free  from  liens, 
and  snch  statements  are  untrue  as  it  is  his 
duty  to  examine  the  title,  and  not  rely  upou 
their  statements.  Such  facts  are  not  ground, 
therefore,  for  a  motion  to  vacate  and  set 
aside  the  sale.  Norton  v.  Taylor,  35  Neb. 
466,  18:  88 

15.  A  purchaser  at  a  mortgage  foreclosure 

See  Index  to  Notes  Preeedinip. 


sale  will  not  be  relieved  from  completing  his 
purchase  on  the  ground  of  defective  title  or  be- 
cause of  prior  Incumbrances,  when  the  tms 
condition  of  the  title  is  fully  set  out  in  ths 
pleadings  and  the  record  of  the  proceedings 
tinder  which  the  sale  w$s  made,  as  be  la 
chargeable  with  noticeiof  such  material  facts 
as  the  rtcoid  discloses.  Id- 

FaUnre  of  title. 

16.  In  the  absence  of  representations  as  to 
title,  made  at  a  sheriff's  sale  of  personal  prop- 
erty on  execution,  the  purchaser  has  no  reme* 
dy  against  Uie  officer  or  the  plaintiffs  in  the 
execution  for  a  failure  of  title.  Lewark  v.  Gar- 
ter, 117  Ind.  206,  8x  440 

17.  Representations  of  a  deputy  sheriff  made 
on  an  execution  sale,  as  to  the  title  of  the 
property  sold,  cannot  make  the  plaintiffs  in 
the  execution  liable  for  failure  of  title,  unless 
the  representations  were  made  by  their  pro- 
curement. Id, 


Redemption. 

18.  The  statutory  right  of  redemption  from  an 
execution  sale  oannot  be  successfully  asserted 
without  substantially  complying  with  the  stat- 
utory requirements.  Boberteon  v.  Vancleatie, 
129  Ind.  217,  231,  16:  68 

19.  No  exception  can  be  made  from  the 
right,  under  Dl.  Rev.  Stat  chap.  77,  S  16,  of 
redemption  from  sale  under  execution,  decree, 
etc.,  in  case  of  the  sale,  on  a  creditors'  bill,  of 
both  the  real  and  personal  property  of  an  in- 
sol?snt  mining  corporation;  at  feast  whore  the 
severance  of  the  personal  property  from  the 
real  estate  will  not  materially  impair  its  value 
or  usefulness,  although  the  property  is  more 
available  and  valuable  when  in  combination, 
and  although  a  large  expense  will  be  necessary 
to  keep  the  mines  from  deterioration  during 
the  period  of  re4emption,  when  no  one  can  be 
permitted  to  operate  them.  Locey  Coal  Minee 
V.  Cfiicago,  W,  &  V.  Coal  Go.  181  Dl.  9, 

8:  698 

20.  A  court  by  requiring  conveyance  to  its 
receiver  in  a  creditors'  blU  of  real  property 
which  might  have  been  seized  and  sold  on  an 
execution  at  law,  cannot  thereby  take  it  out  of 
the  operation  of  the  statute  in  relation  to 
redemption.  Id. 


JURISDICTION. 


Over  Criminal  Abducted,  see  Abduction. 
Presumption  of,  on  Appeal,  see  Appeal  and 

Erbor,  146. 
Review  of,    on    Appeal,  see   Appeal   and 

Ebrob.  105,  196. 
Effect  of  Failure  of   Attachment  upon,  see 

Attachment,  15. 
Of  Courts  Qenerally,  see  Appeal  and  ERkOB; 

Courts. 
In  Equity,  see  Equity. 
Estoppel  as  to,  see  Estoppel,  89. 
In  I^ivorce  Case,  see  Husband  and  Wvs, 

120-123. 
When  Obtained,  see  Judoment,  7-15,  4(M4. 
Plea  to,  see  Pleading,  213,  214. 
Estoppel  as  to,  see  Removal  of  Causes,  24. 
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JUROR. 

Syidenee  of  Influence  on,  see  Eyidjinob,  813. 
Evidence  of,  as  Ground  for  New  Trial,  see 

New  Triai.,  85-40. 
Priyflege  of,  as  Wit^iess,  see  Witnosbbs,  60. 


f  an  ofFense  against  the  treasury  of  the  town  or 
county.    Om.  ▼.  Browne  147  Mass.  685, 

1:  MO 


JURY. 

Motion  to  Quash  Panel,  see  Appeal  and  E&- 

BOB,  98. 
Review  on  Appeal  of  Decision  as  to,  see  Ap- 
peal akd  Error,  164-170. 
Exclusion  of  Women  from,  see  Coststitit- 

TioiTAL  Law,  88. 
Discharge  of,  as  Affectine  Former  Jeopardy, 

sec  Crikikal  Law,  S2  88. 
Presumption  as  to  Proper  Proceedings   in 

Drawing,  see  Evioahob,  188. 
In  Eminent  Domain,  see  EMiNBirr  Doicaik, 

61,62. 
View  of,  see  Eminent  DoMAor,   68;   Bvi- 

DENCB,  866-870. 
£iTor,Mi8eonducx,  or  Separation  of  ,as  Ground 

of  New  Trial,  see  New  T*ial.  6-28. 
For  Right  to  Jury  Trial,  see  Trial.  I. 
For  Selection  of,  at  the  Trial,  see  Trial,  IL 
Functions  of,  on  Tiial,  see  Trial,  IV. 

1.  A  Mexican  elector  in  Colorado  is  not  dis- 
•qualified  for  jury  duty  because  he  can  speak 
xto  language  but  Spanish.  Mb  AU%9on,  18  Colo. 
U25,  10:  790 

3.  A  juror  in  Idaho  must  have  all  the  quati- 
ilcations  prescribed  for  an  elector  ;  and  a  m«n- 
berof  a  so-called  "Mormon  Church"  cannot 
be  a  juror,    TerrUary  v.  Eoam,  2  Id.  627. 

7:  646 

8.  The  Colorado  statute  of  1863,  providing 

that  the  panel  of  jurors  for  the  criminal  cour^ 

«hall  be  less  in  number  than  for  a  district  court, 

and  providing  for  a  different  time  of  making 

-the  selection, Is  not  obnoxious  to  the  constitu- 

donal  provision  that  proceedings  and  practice 

7f  courts  of  the  same  grade  or  class  shall  be 

uniform.    Parker  v.  J^opU^  18  Colo.  155, 

4s  808 

4.  The  Colorado  constitutional  guaranty  of 
<flie  right  of  trial  by  juiy  in  crimmal  cases, 
while  requiring  trial  bv  twelve  jurors,  does 
not  limit  the  power  of  the  Legislature  to  des- 
ignate the  manner  in  which  the  persons  com- 
petent for  jury  duty  are  to  be  selected  in  th 
'first  instance.  Td, 

6.  Town  and  county  officers  are  not  disqu ali- 
ased, by  mere  inhabitnnry.  from  drawins^  and 
^summoning  jurors  in  a  case  of  prosecution  of 


JUSTICE  OF  THE  PEACE* 

Acknowledgment  by,  see  AoNowLBDGBanra*, 

11,  14. 
Jurisdiction  of  Action  for  Penalty,  see  Action 

OR  8niT,  54. 
Judicial  Notice  of,  see  Evidekcb,  18. 
Judgment  of,  see  Jttdgmxnt,  1,  26,  HO,  40. 
Limitation  of  Action  on  Judgment  of,  see 

LnoTATioN  OF  Actions,  74. 
Mandamus  to,  see  Mandamus,  0. 
For  Error  in  Name  of   Party  before,    see 

Namb,  1. 
Individual  Liability  of,  see  Officbrs,  104-106. 
Pleading  injustice's  Court,  see  PLRADiNe,  96. 

1.  Under  S.  C.  Const,  art.  1,  §19,  providing 
that  all  offenses  less  than  felony,  in  which  tne 
punishment  does  not  exceed  a  fine  of  $100  or 
imprisonment  for  thirty  days,  shall  be  tried 
summarily  before  a  justice  of  the  peace,  etc., 
a  justice  of  the  peace  has  exclusive  jurisdiction 
of  cases  of  petit  larceny  since  the  Act  of  1887 
flxinff  the  punishment  for  that  offense  within 
the  lunits  mentioned.  8taU  v.  CooUr,  80  S. 
C.  105,  8:  181 

2.  A  justice  of  the  peace  in  a  borough  or- 
ganized under  N.  J.  Supp.  Eev.  p.  44,  cannot 
collect  by  commitment  a  fine  imposed  for  the 
violation  of  an  ordinance.  Bregguglia  v.  Lard 
(N.  J.  Sup.)  58  N.  J.  L.  (24  Vroom)  168, 

11:  407 
8.  The  question  whether  a  married  woman 
charged  her  separate  estate  with  the  payment 
of  a  debt  can  only  be  determined,  in  North 
Carolina,  in  an  action  brought  in  the  superior 
court,  and  not  in  a  justice's  court.  BeiiU  v. 
Ciw,  107N.  C.  175,  11:  874 

4.  One  justice  of  the  peace  may  lawfully 
require  sureties  of  the  peace  from  a  person 
brought  before  him  on  a  warrant  issued  oy  an- 
other justice  of  the  county  under  Conn.  €kn. 
Stat  §  695,  authorizing  such  action  by  a  jus- 
tice on  his  "own  personal  knowledge  or  on 
complaint  of  another," — at  least  when  that 
section  is  construed  with  g  690,  providing  that 
a  justice  may  issue  process  to  bring  one  charged 
with  crime  "before  himself  or  any  other  proper 
authority.    Bion*8  Appeal,  59  Conn.  872. 

11:  694 

5.  Instructions  to  the  jury  by  a  justice  of 
the  peace  in  tne  course  of  the  trial  of  an  ac- 
tion before  him  are  reviewable  on  error. 
Hirth  V.  Oralum  (Ohio)  10:  781 


K. 


Naturalization  of,  see  Aliens,  4. 
L.  R.  A.  Dig. 


KEELY  MOTOR. 

Refusal  to  Operate,  as  a  Contempt,  see  Con- 
tempt, 24. 
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Dellverj  of,  to  Show  Gift,  see  Gift,  20-22. 


KINDERGARTEN. 

8ee  Schools,  2. 


Who  Are,  see  Alibns,  11. 


KNIGHTS  OF  LABOR. 

Rights  of  Local  Assembly,  see  Benevolbnt 

SOOIETIBS,  6. 


L. 


LABORER. 

Who  Is,  see  Corfoiutions,  811;  Libns,  45, 

60. 
Exemption  in  Favor  of,  see  Levy  and  Sbiz- 

URB,  18. 

Question  for  Jury  as  to,  see  Trial,  126. 


LABORING. 

On  Sunday,  What  Is,  see  Sunday,  5-17, 


LABOR  ORGANIZATION. 

nieflrnl  Conspiracy  of,  see  Conspikaot,  18-16. 
Liability  of,  for  Procuring  Discbarge  of  Ser- 
vant by  Threats,  see  Case,  S,  4. 
Riglit  of,  to  Trademark,  see  Tradbmabes,  7. 


LACE. 

See  Carrisbs,  242,  248. 


LACHES. 


As  to  Review  of  Account,  see  Account,  4. 
Estoppel  by,  see  Estoppel,  66-76. 
To  Bar  Action,  see  Limitation  of  Actions, 
Lb. 

It  Vs  not  lacnes  which  will  prevent  the  re- 
moval of  a  wall  built  within  a  reserved  space, 
to  wait  until  it  is  finished.  Attorney-General 
V.  Algonquin  Olub,  158  Mass.  447,     11:  500 


Boundary  on,  see  Boundaries,  20-27. 
Navigability  of,  see  Waters,  15. 
Private  Rights  in,  see  Waters,  105-109. 


LAMP. 


LANDING. 

Dedication  of,  see  Dedication,  20. 

Tax  on,  see  Taxes,  50. 

For  Benefit  of  Town,  see  Towns,  12, 13. 


See  Contracts,  189. 
See  Index  to  Notes 


LANDLORD  AND  TENANT. 

I.  Leases. 

a.  In,  General;  Covenants. 

b.  Terms. 

c.  Tei'min^iion;  Subletting;  Forfeiture^ 

n.  Rights  and  Liabilities  of  Parties. 

a.  In  General. 

b.  As  to  Dangerous  or  Defective  Premises, 
c.Anto  Bent. 

d.  Be-enti'y;  Beeovej'y  of  Possession, 

Survivability  of  Action  for  Fraud  in  Lease, 
see  Action  or  Suit,  151. 

Adverse  Possession  by  Tenant,  see  Adversk 
Possession,  1. 

Right  of  Lessee  to  Recover  lor  Taxes  Paid 
from  Lessor,  see  Assumpsit,  7. 

Liability  of  Landlord  for  Frightening  Tenant, 
see  Case,  2.  • 

Parol  Lease,  for  More  than  a  Year,  see  Con- 
tracts, 70.  71,  82,  88. 

For  Parol  Agreement  as  to  Buildings,  see 
Contracts,  84. 

Waiver  of  Stipulation  in  Lease  by  Parol,  see 
Contracts,  316. 

Remedy  of  Covenant  in  Lease,   see  Cove- 
nant, 27. 

Damages  for  Breach  of  Contract,  see  Dam- 
ages, 47-50. 

Damages  for  Taking  Leased  Property,  see 
Damages,  157,  170. 

Rights  of,  in  Crops,  see  Emblements,  4-8. 

Rights  of,   on  Condemnation,  see  Eminent 
Domain.  51,  88. 

Rights  of,  as  to  Fixtures,  see  Fixtures,  7- 
10,  17. 

Forcible  Entry  and  Detainer  against  Tenant, 
see  Forcible  Entry  and  Detainer,  5, 6. 

Guaranty  of  Rent,  see  Guaranty,  15. 

Parties  in  Highway  Case,  see  Highways,  8. 

Injunction  to  Compel  Restoration  of  Prenw 
ises,  see  Injunction,  48. 

Right  of  Tenant  to  Insurance,  see  Insurancb, 
847. 
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£!l6Ct   of    Judgment   against   Tenant,    see 

JUDGMBNT,  87. 

Levy  on  Pixttires,  see  Levy  and  Sbizubb,  6. 

Possession  of  Tenant  as  Notice,  see  Noticb, 
4a^5,  47. 

Use  by  Tenant  as  Nulsanoe  to  Ck)tenant,  see 
ISToESAncES,  18. 

Question  for  Jury  as  to  Surrender  of  Prem- 
ises, see  Trial,  147. 

Question  for  Jury  as  to  Negligence  of,  see 
Trial,  205-207. 

Effect  of  Unrecorded  Lease,  see  Vendor  and 

I^7ROHA8BR,  48. 

Rights  as  to  Wharves,  see  Wharvbb,  8-6,  8. 


L  Leases. 

a.  In  General;  Oovenant$, 

1.  A  lease,  and  not  a  mere  license,  is  maae 
by  a  writing  acknowledging  the  receipt  of  a 
specified  amount  of  money  in  payment  of  a 
certain  described  sand  bar  for  one  year,  with 
"the  exclusive  right  to  all  gravel  and  sand 
for  the  year  above  named,  and  excluding  all 
other  parties  from  said  premises."  Hej/vxfod 
T.  JPtdmer  (Ind.)  18:  491 

8.  One  wbo  iias  executed  a  contract  for  the 
leasing  of  a  house,  taken  possession  under  it, 
and  paid  rent,  cannot  repudiate  it  because  it 
does  not  give  the  number  of  the  house.  Bulk- 
ley  V.  Uevine,  127  111.  406,  8:  880 

3.  It  $eema  that  a  lease  which  designates  the 
property  as  a  certain  building,  describing  it 
by  street  and  number,  is  a  lease  for  the  whole 
premises,  and  not  for  the  building  alone, 
where  the  building  covers  the  land,  and  the 
exclusive  possession  of  the  land  is  necessary  to 
the  enjoyment  of  the  demise.  Ohetebrough  v. 
Fin^ee,  72  Mich.  488,  1:  689 

4.  A  lease  providing  for  repair  of  the  prem- 
ifles  bv  the  lessor,  or  termination  of  the  lease  in 
case  the  premises  become  partially  or  wholly 
untenantable  "by  fire  or  the  elements/'  refers, 
by  the  term  "elements,"  only  to  some  sudden, 
unusual,  or  unexpected  action  of  the  elements, 
such  as  floods,  tornadoes,  or  the  like,— extraor- 
dimuT  disasters  not  anticipated  by  either  party, 
— and  not  to  percolation  of  water  through  and 
under  the  basement  walls,  by  reason  of  springs, 
making  the  basement  so  wet  and  unhealthy  as 
to  be  untenantable,  Harris  v.  Corliea^  40 
Minn.  106,  8s  849 

6.  An  agreement  under  seal  between  a 
land  owner  and  an  incorporated  company,  nis 
lessee,  that  certain  lawful  restrictive  covenants 
and  conditions  contained  in  an  agreement  and 
its  accompanying  memorandum,  looking  to 
the  formation  of  the  company  and  Uie  execu- 
tion of  the  lease  which  had  been  entered  into 
between  such  land  owner  and  the  projectors  of 
the  company,  should  be  binding  upon  the  lessee 
and  its  assigns  and  should  be  f  ull v  carried  out, 
will  render  such  conditions  binding  upon  the 
lessee  and  its  assigns  with  notice,  although  they 
were  not  actually  incorporated  in  the  lease,  and 
the  agreements  were  not  recorded  as  a  nart 
thereof.  UTetobold  v.  Peabody  Heights  Co,  70 
Md.  498,  8:  679 

6.  A  lawful  restrictive  covenant  entered  in- 1 
Bee  Index  to  Notes  Preoedingw 


CO  Dy  a  lessor  and  his  lessee  in  respect  to  ine 
manner  of  using  the  leased  property  will  be 
enforced  by  a  court  of  equity  against  the  lessee 
and  his  assigns  with  notice,  although  the  cove- 
nant is  not  of  a  character  to  run  with  the  land. 

Id. 

7.  That  a  lessee  has  cut  down  two  or  three 
scrub  trees  which  shaded  the  garden,  and  per 
mitted  a  family  with  which  he  boarded  to  oc- 
cupy the  house  on  the  leased  premises  for  the 
purpose  of  caring  for  them,  is  not  a  breach  of 
covenants  in  the  lease  against  committing  waste 
and  subletting,  of  which  the  lessor  can  avail 
himself  after  the  lessee  has  tendered  the  pur- 
chase price  for  the  premises  in  accordance 
with  an  agreement  in  the  lease  giving  him  an 
option  to  purchase  them.  Sanders  v.  Bryer^ 
162  Mass.  141,  9:  £66 
Implied  coveiubnta* 

8.  The  owner  of  a  building  who  leases  parts 
of  it  to  different  tenants  who  have  a  single 
stairway  in  common  is  under  an  implied  cove- 
nant to  keep  it  in  safe  and  convenient  repair. 
Sawyer  y.  McQiUwuddy,  81  Me.  818,   8:  468 

9.  No  implied  warranty  of  the  habitable 
condition  of  a  house  leased  for  a  dwelling  is 
created  by  Cal.  Civ.  Code,  §  1941,  which  pro- 
vides that  the  lessor  must  put  it  in  such  condi- 
tion.   AngevineT,  Knox-Goodriefi(Ca,\.) 

18:  264 

10.  In  a  lease  of  a  completely  furnished 
dwelling-house  for  a  summer  season  at  a  sum- 
mer watering-place,  there  is  an  implied  agree- 
ment that  the  house  is  fit  for  habitation  with- 
out greater  preparation  than  the  tenant  might 
reasonably  be  expocted  to  make.  Ingalls  v 
Hobbs,  156  Mass.  848,  16:  61 

11.  Bugs  infesting  a  summerhouse  at  a 
watering  place,   which  is  hired  already  fur- 
nished for  the  season,  may  render  it  so  unfit 
for  habitation  that  the  tenant  may  be  relieved 
from  the  agreement.  Id. 

12.  A  covenant  that  a  dwelling  is  fit  for 
residence  is  not  implied  on  the  lease  of  the 
whole  of  an  unfurnished  dwelling  for  a  defi- 
nite term,  under  a  single  contract  which  con- 
tains no  covenant  that  the  premises  are  in 
good  repair,  or  that  the  lessor  will  put  or  keep 
them  so.     Baly  v.  Wise,  182  N.  Y.  306, 

16:  286 
18.  There  is  no  implied  covenant,  in  the 
lease  of  a  furnished  house  for  immediate  occu- 
pation as  a  residence,  against  external  defects 
originating  on  premises  of  a  stranser, — such  as 
noxious  <Sor8  from  an  adjacent  livery-stable, 
^and  unknown  to  the  lessor  when  he  entered 
into  the  contract.  Franklin  v.  Brown,  118  N. 
Y.  110,  6:  770 

See  also  infra,  II.  b. 

b.  Terms. 

14.  A  verbal  lease  of  land  for  a  longer  term 
than  one  year,  although  invalid,  may  oecome 
a  tenancy  from  year  to  year  if  the  tenant  enters 
under  it,  pays  rent,  and  remains  longer  than 
one  year,  with  the  assent  of  the  landlord. 
BosenMatt  v.  Perkins,  18  Or.  156,         6:  267 

15.  Tenants  who  lease  premises  for  a  stated 
term  from  an  agent  whose  authority  to  make 
the  lease  is  void  because  not  in  writing  become 
tenants  from  year  to  year  as  from  the  time 
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of  their  etitry,  and,  hayinj^  entered  upon  the 
leoond  year,  cannot  terminate  their  relation 
until  the  end  of  the  current  year*  Oowtert  t. 
6aAw.ll8N.  Y.  809,  7:  69 

16.  Where  a  lease  is  **  for  the  space  of  twen- 
ty years,  or  during  our  natural  li?e8,"after  the 
expiration  of  the  twenty  years  the  lessees  are 
mere  tenants  holding  over.  BuiUm  y.  Hiram 
Lodge  No.  61,  88  Ga.  770,  6:  708 

17.  A  lease  *'for  the  space  of  twenty  years, 
or  daring  our  natural  lives/'  is  a  lease  for 
twenty  years  only,  provided  the  lessees  live 
that  Ions,  and  if  they  die  before  the  expira- 
tion of  that  time,  the  lease  expires.  Id. 

18.  The  mere  fact  that  a  person  goes  into 

Possession  under  a  parol  lease  which  is  void 
ecause  for  a  longer  time  than  one  year  does 
not  create  a  yearly  tenancy,  although  pay- 
ment of  an  aliquot  part  of  the  annual  rent 
would  be  evidence  or  a  yearly  tenancy.  I'al- 
amo  V.  apitwniUer,  120  N.  Y.  87,  8:  881 
At  will  or  sulFeraiice* 

19.  A  mere  tenancv  at  will,  subject  to  the 
payment  of  the  stipulated  rate  of  rent  as  for 
use  and  occupation,  is  created  by  going  into 
possession  under  an  oral  lease  for  more  than 
one  year.  Id, 

20.  On  the  death  of  a  doweress,  a  purchaser 
under  a  deed  from  her,  and  also  from  a  part 
of  the  minor  heirs,  as  to  whom  it  was  subse- 
quently disaffirmed,  becomes  a  tenant  at  suf- 
ferance of  the  heirs.  Sarvey  v.  Briggs  (Miss.) 
68  Miss.  60,  10:  68 

21.  Tenants  in  possession  under  a  written 
contract  for  a  lease  for  a  term  of  years,  who 
refuse  to  execute  and  accept  a  lease  because 
the  landlord  has  not  complied  with  his  con- 
tract in  respect  to  conetructing  a  building  for 
them,  are  tenants  at  will  withm  the  provisions 
of  Ga.  Code,  §§  2291,  4077-4081,  as  to  eviction 
by  summary  proceedings  after  two  months' 
notice  as  tenants  holding  over.  Weed  v.  Lind- 
say ^  88  Ga.  686,  20:  88 

22.  An  entry  under  a  parol  agreement  to 
lease  a  room  for  a  year,  provided  the  lessor 
obtains  a  renewal  of  the  ground  lease,  does  not 
create  a  tenancy  from  year  to  year,  but  only  a 
tenancy  at  will,  although  the  ground  lease  is 
obtained,  where  no  written  lease  of  the  room 
is  accepted  or  tendered.  Ohildere  v.  Lee  (N. 
M.)  18:  67 

c.  Termination;  Subletting;   Forfeiture. 

28.  The  occupancy  of  a  house  by  a  farm 
hand  and  his  family,  who  are  hired  to  do  work 
connected  with  the  farm  for  a  certain  price  per 
day  and  the  use  of  the  house  to  live  in,  is  inci- 
dental to  the  employment,  tad  the  right  thereto 
ceases  with  the  termination  of  the  service,  the 
possession  being  all  the  time  that  of  the  owner. 
Bowman  v.  Bradley,  151  Pa.  851,      17:  818 

24.  A  lease  for  five  years  of  a  valuable 
plantation  is  not  terminated  by  the  death  of  the 
lessee,  as  a  contract  relating  to  a  business 
which  oannot  be  carried  on  without  his  per- 
sonal presence.    AUup  v.  Banks,  68  Miss.  664, 

18:  698 

25.  The  taking  of  exclusive  possession  by  a 
landlord  of  the  leased  property  after  his  ten- 
ant has  offered  to  surrender  and  has  vacated 
the  same  will  amount  to  a  surrender  and  an 
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acceptance  which  will  terminate  the  lease. 
Kneeland  v.  Bohmidt,  78  Wis.  845,    11:  498 

26.  A  parol  surrender  of  premises  held  un 
der  a  written  lease  for  five  years,  upon  a  con- 
dition which  is  never  fulfilled,  does  not  op» 
rate  as  a  dissolution  of  the  tenancy, — especiallT 
where  the  landlord  subsequently  tenders  back 
the  keys  and  insists  on  holding  the  tenant  lia- 
ble.   BonetHY.  Treat,  91  Gal.  228,     14:  161 

27.  Abandonment  of  premises  by  the  lessee, 
with  notice  from  the  landlord  that  he  should 
hold  him  for  the  rents  and  would  let  the  prem- 
ises for  his  account,  and  the  subsequent  letting 
by  the  landlord  for  a  less  price,  but  the  best 
obtainable, — is  not  a  surrender  of  the  lease 
which  will  absolve  the  tenant  from  liability 
for  the  deficiency.  Alsup  v.  Banks,  68  Miss. 
664.  18:  698 

28.  When  a  leased  building  is  totally  de- 
stroyed by  fire,  the  lessee  having  been  origi- 
nally in  possession  under  a  parol  lease  which 
could  have  been  terminated  by  notice,  and 
which  had  been  followed  by  a  written  lease 
for  a  term  of  years,  which  did  not  contain  any 
provision  for  its  termination  in  case  of  the  de- 
struction of  the  building,  but  which  was  void 
under  the  statute  because  not  properly  signed, 
the  possession  is  referable  to  the  parol  leasing, 
and  the  lessee  will  be  released  from  payment 
of  rent  after  such  destruction  of  the  buildine. 
Gheffebrotigh  v.  Pingree,  72  Mich.  488,  1:  689 
Eviction ;  qaiet  enjoyment. 

29.  An  actual  eviction  of  a  tenant  from  a 
portion  of  the  leased  premises  is  made  by  a 
landlord's  deposit  of  building  materials  in  front 
of  the  premises  and  upon  a  crosswalk,  whereby 
the  tenant  is  deprived  of  free  access,  ingress, 
and  egress  to  the  front  of  the  leased  premises, 
against  his  protest  and  objection,  for  a  period 
of  about  three  months.  Edmieon  v.  Loury 
(8.  D.)  17:  878 

80.  A  tenant  evicted  from  a  part  of  the 
preipises  is  not  obliged  to  surrender  his  posses- 
sion in  order  to  be  relieved  from  the  payment 
of  rent  for  that  portion,  but  can  retain  posses- 
sion of  the  part  from  which  he  is  not  evicted. 

Id. 
81 .  Interference  with  the  possession  of  a  tenant 
by  an  adjoining  owner  in  excavating  and  put- 
ting upon  the  leased  premises  a  foundation  for 
his  building  under  authority  from  the  land- 
lord is  a  breach  of  covenant  for  quiet  enjoy- 
ment in  the  lease,  although  the  agreement  be- 
tween the  landlord  and  the  adjoining  owner 
ezpresslj  provides  that  the  latter  shall  not  in- 
jure or  interfere  with  any  building  or  structure 
on  the  leased  property,  nor  with  3ie  use  of  the 
surface  of  the  lot  by  the  tenant,  and  that  such 
owner  will  provide  secure  support  for  all  build- 
ings on  the  leased  premises  so  that  they  shall 
not  be  injured  or  damaged  by  the  excavation, 
and  will  pay  and  sustain  any  injury  or  damage 
which  may  result  to  the  buildings.  OoUins  v. 
Lewie,  52  Minn.  — ,  19:  688 

Redemption. 

82.  A  lease  for  fourteen  years,  with  a  cove- 
nant to  renew  for  another  fourteen  years,  espe- 
ciallv  when  the  covenant  is  that  the  second 
shall  contain  the  same  covenants  as  the  first,  is 
a  lease  for  a  longer  period  than  fifteen  years, 
within  the  meaning  of  the  Maryland  Act  of 
1888  making  l§ases  for  more  than  fifteen  years 
redeemable,  at  the  lessee's  option,  after  the  ex- 
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Siration  of  ten  yean.      Stewart  v.  Gorier,  70 
Ld.  242.  8x711 

33.  The  lessee  cannot  waive  his  option  oi  re- 
demption by  any  agreement  in  the  lease,  which 
option  is  given  by  the  Maryland  Act  of  1888 
providing  that  rents  on  leases  for  more  than  fif- 
teen years  shall  be  redeemable  at  any  time  after 
the  expiration  of  ten  years,  the  Act  not  being 
intended  for  the  exclusive  benefit  of  the  lessee, 
but  being  based  on  grounds  of  public  policy. 

FoHUtnre* 

84.  To  entitle  a  lessor  to  declare  a  forfeit- 
ure, the  happening  of  the  event  on  which  the 
right  is  to  be  exercised  must  be  clear. 
Thompeon  v.  ChrUtie,  188  Pa.  280,    11:  886 

35.  A  stipulation  that  a  lease  shall  be  void 
if  any  payment  remain  unpaid  for  thirty  days 
does  not  make  a  forfeiture  for  delay  in  pay- 
ment absolute  and  self-operative.  Westmote- 
land  d  C.  Natural  Qae  Co,  v.  Ikmtt,  180  Pa. 
285,  6x  781 

86.  A  forfeiture  will  not  be  enforced  under 
a  stipulation  that  a  lease  shall  be  null  and  void 
for  default  of  any  payment  for  thirty  daqp», 
merely  because  of  failure  for  more  than  thirty 
days  to  pay  part  of  a  certian  payment  due, 
where  both  parties  had  disregarded  the  strict 
terms  as  to  payment,  some  payments  being 
made  before  due.  and  no  reference  was  made 
to  the  default  until  long  after  the  amount  due 
had  been  paid.  Id, 

87.  The  condition  of  an  oil  lease,  that  failure 
of  the  lessee  to  perform  his  covenants  i^all 
work  an  absolute  forfeiture,  and  thereupon  his 
privileges  or  easements  shall  absolutely  cease, 
provided  that  this  shall  not  prevent  the  collec- 
tion of  any  money  due  from  him  before  such 
forfeiture,  is  wholly  in  the  interest  and  for  the 
protection  of  the  lessor;  and  it  is  at  his  option 
to  exercise,  or  not  to  exercise,  the  right  to  de- 
clare the  forfeiture.  WiUe  v.  Mcm^faGiurer9 
Natural  Ga$  Co.  180  Pa.  222,  6x  608 

88.  A  lessee  cannot  avail  himself  of  his  own 
act  to  vacate  a  lease,  on  the  principle  that 
no  man  should  be  permitted  to  take  advan- 
tage of  his  own  wrong.  Id, 

89.  Where  a  lease  for  years  for  drilling  for 
petroleum  oil  and  gas  contains  a  provision  that 
the  parties  of  the  second  part  covenant  to  com- 
mence operations  within  nine  months  or  to 
thereafter  pay  $1.88^  per  month  until  work  is 
commenced,  and  that  a  failure  to  complv  with 
either  condition  shall  work  an  absolute  Jorf  eit- 
ure  of  the  lease,  and  there  is  no  covenant  for 
re-entry,  if  on  failure  to  commence  operations 
or  to  pay  money  in  lieu  thereof,  the  lessor 
leases  to  another  person,  the  first  lease  is 
avoided  and  the  second  lease  is  good  against  it, 
as  the  execution  thereof  is  a  sufficient  declara- 
tion of  forfeiture  without  demand  and  re- 
entry.    Gvffey  V.  EukiU,  84  W.  Ya.  49, 

8:  769 
Assiflfnment. 

40.  A  transfer  by  a  lessee  of  the  whole  term 
of  the  lease,  leaving  no  reversionair  interest 
in  himself,  is  an  assignment  of  the  lease,  and 
not  a  sublease,  no  matter  what  the  form  of  the 
instrument  or  what  convenantsare  therein  con- 
tained, and  although  rent  and  a  right  of  re- 
entry for  a  breach  of  conditions  are  reserved. 
Craig  v.  Summers,  47  Minn.  189,      16:  886 

41.  An  assignment  of  a  lease  and  accept- 
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ance  by  the  landlord  of  the  assignee  as  tenant 
do  not  release  the  original  tenant  from  his 
covenant  to  pay  rent.  Bonetti  v.  lYeat,  91 
Cal.  228,  14:  161 

42^  An  assignee  of  a  lease  who  has  cove- 
nanted to  pay  all  rent  falling  due  thereunder 
cannot  reUeye  himself  of  his  liability  by 
abandonment  of  the  premises.  la, 

48.  One  who  enters  into  possession  of  a  lease- 
hold under  a  written  assignment  of  the  lease, 
by  which  he  undertakes  to  pay  all  rent  that 
may  become  due  under  the  lease,  thereby  be- 
comes tenant  of  the  lessor  by  privity  of  estate, 
and  is  bound  to  pay  the  rent  provided  by  the 
covenants  in  Uie  lease,  which  are  covenants 
running  with  the  land.  Id. 

Sublease. 

44.  A  landlord  can  accept  a  surrender  of 
his  lease  from  a  tenant  without  prejudice  to  a 
sublease  of  a  part  of  the  premises,  and,  if  the 
sublease  is  assigned  to  him,  may  maintain  an 
action  against  the  sublessee  for  the  rent  there- 
after accruing.  Appleton  v.  Ames,  150  Mass. 
84,  6:  806 

46.  A  sublessee,  by  the  surrender  b^  the 
tenant  of  the  lease  to  the  landlord,  is  not 
entitled  to  hold  his  sublease  without  payment 
of  rent  to  anyone.  Jd. 

46.  Where  a  tenant  surrenders  his  lease  of 
the  premises  to  his  landlord,  a  sublessee  of  the 
tenant,  who  is  notifl^  of  the  surrender  and  is 
required  to  pay  rent  to  the  landlord,  and  sub- 
sequently pays  rent  due  previous  to  the  sur- 
render to  the  landlord's  agent,  and  applies  to 
the  landlord  for  a  new  lease,  must  be  neld  to 
have  assented  to  the  surrender  and  the  right  of 
the  landlord  to  ro-enter;  and  his  subsequent 
tenancv  is  one  at  the  will  of  the  landlord.  Id. 

47.  A  subtenant  becomes  by  implied  attorn* 
ment  the  tenant  of  the  original  lessor,  where 
Uie  intermediate  lessee,  while  both  were  hold- 
ing over  as  tenants  from  year  to  year,  surren- 
dered his  lease;  and  a  subsequent  lease  of  the 
whole  premises  to  another  does  not  make  the 
subtenant  a  tenant  of  the  new  lessee,  or  render 
his  goods  liable  to  distress  for  the  latter's  rent. 
Hsssel  V.  Johnson,  129  Pa.  178,  6:  861 

48.  The  surrender  of  a  lease  b^  a  tenant  hold- 
ing over  imder  a  provision  for  its  continuance 
from  year  to  year  does  not  affect  the  rights  of 
his  subtenant  holding  over  imder  a  sublease 
with  like  provision  as  to  continuance.        Id. 


n.  RI0HTB  AHD  Liabilities    or    Parties 

a.  In  Oenei'ol. 

49.  A  lease  of  property  abutting  upon  a  pub- 
lic street  carries  with  it  all  the  easements, 
incidents,  and  rights  of  the  owner  in  such 
street,  unless  specially  reserved,  subject  to 
the  equal  enjoyment  of  such  rights  by  other 
tenants  of  portions  of  the  same  property. 
JSdmisan  v.  Lowry  (S.  D.)  17:  876 

50.  Whatever  may  be  the  rule  as  to  the 
duty  of  a  lessee  to  take  measures  to  gain  pos- 
session of  the  property  when  a  stranger 
wrongfully  takes  and  holds  possession,  it  is  not 
his  duty  to  do  so  where  another,  holding  right- 
fully under  the  lessor,  retains  possession. 
Cohn  V.  JVorton,  57  Conn.  480,  6:  678 

51.  A  second  lessee  may  maintain  unlawful 
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detainer  against  the  flnt  lessee  in  possession, 
after  all  his  rights  are  absolutely  forfeited. 
Quffey  V.  Hukm^U  W.  Va.  49,  8:  75© 

52.  A  tenant  at  will  dispossessed  by  his 
landlord  after  the  termination  of  the  tenancy 
cannot  recovei  damages  for  such  disposses- 
sion.   AppUton  y.  Ames^  160  Mfss.  84, 

5:  806 

58.  A  right  of  action  against  a  tenant  for 
damages  for  breach  of  the  contract  is  not  nec- 
essarily waived  by  receiving  the  rent  for  the 
full  time,  although  it  maj  be  evidence  to  be 
considered  on  the  question  of  such  waiver. 
Chalmen  v.  8mith,  152  Mass.  661,  1 1:  769 
As  to  tradename* 

54.  By  giving  a  particular  name  to  a  build- 
ing as  a  sign  to  the  hotel  business,  a  tenant 
does  not  thereby  make  the  name  a  JSzture  to 
the  building,  and  the  property  of  the  landlord 
upon  the  expiration  of  the  lease.  Vonderbank 
V.  Qchmiit,  44  La.  Ann.  264,  16:  468 
As  to  boildiiiM  and  flztnree. 

55.  Failure  oi  a  tenant  to  remove  buildings 
after  the  notice  agreed  upon  in  his  contract, 
and  his  violent  prevention  of  their  removal  by 
the  landlord,  make  him  a  trespasser.  Emry 
V.  BMnoke  Nav.  db  W.  P.  Co,  111  N.  C.  04, 

17:  699 

56.  A  parol  license  to  continue  buildings  on 
land,  on  conditions  never  in  fact  complied 
with  and  on  terms  different  from  those  of  a 
former  lease,  after  notice  to  remove  them  has 
terminated  all  the  licensee's  lights,  will  not 
revive  such  lease  so  as  to  give  the  former 
lessee  a  right  to  the  notice  therein  provided. 

Id, 

57.  Unreasonably  overloading  a  bam  with 
produce  and  other  heavy  substances,  causing 
It  to  fall,  renders  a  tenant  liable  to  his  land- 
lord for  damages  in  an  action  on  contract,  al- 
though he  has  fully  paid  his  rent.  Chalmers 
V.  Smith,  152  Mass.  561,  11:  769 

68.  A  tenant  in  possession,  under  a  lease 
which  does  not  provide  that  he  may  remove 
his  fixtures  and  improvements,  cannot,  after 
he  has  surrendered  possession  to  his  landlord, 
re-enter  and  remove  his  fixtures.  Friedlander 
V.  HemU,  80  Neb.  783,  9:  700 

50.  A  creditor,  by  the  levy  of  an  execution 
upon  a  tenant's  fixtures,  acquires  no  greater 
rights  therein,  or  to  remove  the  same,  than 
the  tenant  had.  Id. 

60.  The  surrender  of  leased  premises  by 
operation  of  law  vests  the  landlord  with  the 
title  of  any  structures  remaining  thereon. 
BedUno  v.  New  York  Floating  Dry  Dock  Co. 
112  N.  Y.  268,  8:  689 

As  to  crops. 

61.  Title  to  the  hay,  oats,  and  straw,  is  not 
reserved  to  the  owner  of  a  farm  as  against  at- 
taching creditors  of  a  tenant,  under  a  lease  by 
which  the  tenant  agrees  to  raise  enough  stun 
to  feed  the  stock  of  the  place,  or,  if  he  fails 
to  do  so,  buy  what  may  be  necessary.  6M- 
viOe  V.  Miles,  127  N.  Y.  150,  18:  848 

62.  A  landlord's  lien  on  crops  for  rent,  un' 
der  111.  Rev.  Stat.  chap.  80,  can  give  him  no 
right  to  maintain  a  personal  action  for  dam- 
ages against  a  bona  fide  purchaser  from  the 
tenant,  although  he  may  follow  the  goods  and 
distrain  for  his  rent.  Finney  v.  Harding,  186 
111.  578,  18t  606 
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As  to  tases* 

68.  A  lessor  is  liable  for  taxes  imposed  up- 
on the  leased  property  in  another  state,  al- 
though it  is  not  taxed  at  the  time  of  the  lease, 
if  the  contract  is  silent  on  the  subject.  West- 
ern db  A.  R.  Co.  V.  State  (Ga.)  14:  488 

64.  A  lessee  who  by  the  lease  has  assumed 
to  pay  "aU  taxes,  levies,  or  assessments  on 
the  premises  during  the  continuance  of  the 
lease,"  is  liable  for  taxes  levied  during  the 
term,  although  payable  after  its  expiration. 
Oraig  v.  Bummere,  47  Minn.  189,      15:  886 

h.Asto  Dangerous  or  Drfective  Premises, 

65.  A  landlord  is  not  bound  to  keep  the 
leased  premises  in  repair,  and  is  not  responsi- 
ble to  his  tenant  for  injuries  resulting  to  the 
latter  from  the  nonrepair  of  the  leased  premis- 
es, unless  the  hindlord  has  made  an  express 
covenant  to  keep  such  premises  in  repair, 
whether  the  tenant  be  lessee  of  tho  whole 
premises  or  of  only  a  part  thereof.  Ward  v. 
min,  101  Mo.  669,  10:  147  ;  KUns  v.  Mc 
Lain,  88  W.  Va.  82,  5:  400 

66.  Where  a  landlord  is  not  bound  to  repair, 
he  is  not  liable  to  his  tenant  for  an  iniuiy  to 
the  goods  of  the  latter,  caused  by  the  falling  of 
a  wall  of  the  building  In  consequence  of  a  neg- 
ligent excavation  of  the  adjoining  lot,a]thourh 
he  knew  that  said  excavation  was  being  made. 
Ward  V.  Fagin,  101  Mo.  669,  10:  147 

67.  In  an  action  by  a  lessee  for  damages  for 
failure  of  the  lessor  to  repair  damages  to  the 
buildinff,  the  lessee  will  be  confined  to  the 
terms  of  the  written  lease,  and  cannot  recover 
upon  a  verbal  contract  or  understanding  made 
or  had  contemporaneously  with  such  lease. 
Kline  V.  MeLain,  88  W.  Va.  82,         5:  40O 

68.  A  landlord  is  not  liable  to  a  servant  of 
his  tenant  for  injuries  occasioned  by  a  danger- 
ous condition  or  the  premises  exisnng  at  the 
time  of  the  lease,  although  he  subsequently 
promised,  without  anv  new  consideration,  to 
repair  the  premises,  if  there  was  no  covenant 
to  repair  in  the  lease.  Pierei  v.  Baybaud,  76 
Tex.  191,  7:  680 

69.  Permitting  a  stairway  carpet  with  holes 
in  it  to  remain  on  the  staus  of  a  tenement- 
house,  with  notice  of  its  condition,  renders  the 
owner  liable  for  injuries  to  a  tenant  from  a 
fall  caused  by  catchmg  her  foot  in  one  of  the 
holes.    Peil  v.  HeinJiart,  127  N.  Y.  881. 

18s  848 

70.  The  risk  of  defects  in  a  tenement  build- 
ing, such  as  unsafe  outside  steps,  is  assumed 
by  one  who  ffoes  there  to  attend  a  wake, — at 
least  where  there  is  nothing  to  show  that  he 
had  an  invitation  or  was  in  any  way  related 
to  any  of  the  occupants.  Bart  v.  Cole,  1S6 
Mass.  475,  16:  557 

71.  The  fall  of  plaster  from  the  ceiling  of 
a  hallway  in  a  tenement  house,  used  in  com- 
mon by  various  tenants,  renders  the  landlord 
liable  lor  injuries  to  an  occupant  of  the  build- 
ing who  is  struck  and  injured  thereby,  if  Uie 
landlord  had  notice  that  there  was  danger  of 
its  falling.    DoUard  v.  Boberts,  180  N.  Y.  268, 

14:  888 

72.  A  landlord  is  not  liable  for  damages  to 
an  employe  of  his  lessee  from  illness  caused 
by  defective  plumbing,  where  he  is  not  charged 
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-with  fraud  or  deceH  or  with  any  more  know- 
ledge of  the  defects  than  the  leasee  had.  Ange- 
^ne  V.  KfU)x-Qoodrieh  (Cal.)  18:  864 

^eealso  ir^ft^t  85. 

78.  One  who  occupies  a  part  of  a  building  as- 
sumes all  risks  arising  from  the  proper  and  or- 
dinary use  of  the  remainder  of  the  building  by 
ItB  ouer  occupant,  under  whom  he  enters. 
Hence,  where  one  renting  a  portion  of  iiplan- 
ing-mill,  with  the  right  of  ingrees  and  egress, 
was  injured  by  being  struck  by  timbers  thrown 
from  the  upper  story,  in  the  wdinary  course  of 
the  other  occupant's  business,  there  being  no 
negligeDCe  oh  the  latter's  part,  he  had  no 
right  of  recovery.  AUen  T.  Johnson^  78  Mich. 
81.  4:  784 

74.  The  question  of  fraud  may  be  argued  by 
the  tenant  in  an  action  tor  damages  resulting 
to  him  by  his  relying  upon  false  representations 
by  the  landlord  as  to  the  condition  of  the  drain- 
age, although  the  tenant  was  warned  that  the 
landlord  was  old,  forgetful,  and  incapable,  and 
that  he  must  not  deal  with  him,  but  with  his 
son.     Cutter  y.  Samien,  147  Mass.  471, 

1:  489 

75.  A  landlord  may  be  liable  for  not  disclos- 
ing a  concealed  source  of  danger  not  diBcover- 
able  by  the  tenant,  if  he  not  only  knows  the 
source  of  danger,  but  also  knows,  or  common 
experience  shows,  that  it  is  dangerous.       Id, 

78.  A  lessor  of  a  hotel  is  not  liable  for  in- 
luries  to  a  guest  caused  by  a  defective  awning, 
although  it  was  in  fact  defective  when  the 
lease  was  given  and  he  had  notice  at  the  time 
of  its  dangerous  condition,  unless  it  is  his  dutv 
under  the  lease  to  repair  it»  FelUnef  y.OO- 
hnber,  82  Wis.  689,  17:  677 

77.  A  concealed  well  operating  as  a  cess- 
pool under  a  house,  being  only  partly  filed  up 
Bud  containing  water,  dead  vermin,  and  filth, 
from  which  noxious  Tapors,  etc.,  arise  to  the 
injury  of  the  health  of  the  occupants,  consti- 
tutes a  nuisance  and  renders  the  owner  who 
erected  the  house  over  it  liable  for  damages 
sustained  therefrom  by  a  tenant  who  had  no 
knowledge  of  it.    Kern  v.  Myll,  80  Mich.  585, 

8:  688 

78.  A  grantee  of  premises  subject  to  a  lease 
is  not  liable  for  a  use  of  the  premises  by  the 
tenant  which  constitutes  a  nuieance,  if  he  has 
no  power  to  prevent  it  or  to  determine  the 
lease.    Lufkin  v.  Zane,  157  Mass.  117, 

17:  861 

79.  An  unauthorized  use  of  premises  by  a 
tenant  constituting  a  nuisance  will  not  make 
the  landlord  liable  in  the  absence  of  his  con- 
sent or  knowledge.  Id, 

80.  Persons  who  become  full  owners  of  an 
€state  on  the  death  of  a  life  tenant,  subject  to  a 
valid  outstanding  lease,  cannot  be  rendered  re- 
sponsible for  a  nuisance  committed  before  the 
estate  descended  to  .them,  and  of  which  thev 
had  no  notice,  and  which  it  was  the  lessee's 
duty  to  remove.  AAem  v.  Steele,  115  N.  Y. 
1208,  6:  449 

81  i  The  receipt  of  rent  does  not  impose  re- 
spoDsibility  on  the  landlord  for  a  nuisance 
for  which  he  is  not  otherwise  responsible.  Id, 
82.  There  is  no  law  imposing  upon  a  land- 
lord not  otherwise  liable  for  a  nuisance  upon 
the  demised  premises,  the  duty  of  active  vigi- 
lance to  ascertain  their  condition;  but  it  ism- 
See  Indes  to  Notes  Preoedin^ • 


cumbent  upon  anv  person  seeking  to  enforce 
bis  responsibility  for  such  nuisance,  to  show 
that  he  had  notice  thereof.  Id. 

c  Aito  Bent. 

83.  A  tenant's  liabilit:jr  for  rent  is  not  af- 
fected by  the  condemnation  of  a  portion  of  the 
leased  premises  in  the  exercise  of  the  power  of 
eminent  domahi.  Btvbbinge  v.  Evamtan  (III.) 
186111.87,  11:889 

84.  A  lessee  cannot  set  up  his  own  de  fault  as 
a  defense  to  an  action  for  mon^  due  by  him 
on  the  lease,  on  the  ground  of  a  forfeiture 
created  by  such  default.  Bay  y.  Western 
Penneyltania  Natwral  Gae.   Co.  188  Pa.  576, 

18:  890 

85.  A  representation  that  the  plumbing  is 
in  good  order,  made  on  the  lease  of  a  dwell- 
ing, although  false,  does  not  affect  the  liabUity 
of  the  lessee  for  rent,  if  the  statement  waa 
made  in  the  belief  that  it  waa  true;  IMfi  y. 
WUe,  182  N.  Y.  806,  16:  886 

86.  A  mortgagor  who,  while  in  possession, 
verbally  leases  the  premises  at  a  rent  payable 
quarteny,  cannot  recover  from  the  lessee  for 
two  and  one  half  months'  use  and  occupation 
preceding  the  mortgagee's  entry  and  the  lessee's 
attornment  to  him.where  the  mortgagee,  fifteen 
days  before  the  expiration  of  the  current  quar- 
ter, has  duly  enterod  and  taken  possession  for 
condition  broken,  and  the  tenant,  on  his  de- 
mand, thereupon  agrees  to,  and  at  the  expira- 
tion of  the  quarter  does,  pay  to  him  the  rent 
for  the  whole  quarter.  Andenan  ▼•  Bobbine 
82  Me.  422,  8:  668 

87.  Each  of  several  rooms  in  a  buildinir  oc- 
cupied by  separate  tenants  is  a  "house,"  within 
the  meaning  of  a  statute  which  gives  a  lien  on 
the  property  of  a  tenant  while  it  remains  in  the 
house  rented;  and  a  removal  of  such  property, 
with  the  landlord's  consent,  from  one  room  to 
another  in  the  same  building,  taken  under  a 
new  contract,  defeats  the  lien.  Wolcoit  t. 
Aehenfelter  (N.  M.)  8:  691 
DIetrese. 

88.  To  sustain  an  avowry  for  rent  in  arrear, 
the  relation  of  landlord  and  tenant  must  be 
shown  to  exist  as  to  the  very  premises  upon 
which  the  seizure  was  made,  if  the  goods  dis- 
trained are  the  goods  of  a  stranger.  Beseel  y. 
Johnson,  129  Pa.  178,  6:  861 

89.  Goods  of  a  sublessee,  although  his  rent 
is  in  arrean,  cannot  be  seized  bv  the  original 
lessor,  who,  without  regarding  the  sublease,  of 
which  he  had  notice,  has  taken  a  surrender  of 
the  original  lease  from  an  assignee  thereof  and 
given  him  a  new  lease  of  the  whole  premises, 
even  if  on  this  also  the  rent  is  in  arrears.  If 
he  acquired  such  right  of  distress  by  the  sur- 
render of  the  original  lease,  he  transferred  it 
by  the  new  lease.  Bieuel  v.  Johnson,  142  Pa. 
8,  11:866 

d.  Be-entry;  Becovery  cf  Possesncn, 

90.  The  election  of  a  lessor  who  is  in  the  act- 
ual possession  <A  the  premises,  to  forfeit  an  oQ 
and  ffas  lease  for  default  of  the  lessee,  may  be 
regarded  as  a  constructive  entiy  under  his  title. 
Bay  V.  Western  Pennsylvania  Natwral  Oas  Co. 
138  Pa.  576,  18*  «80 

91.  A  landlord  can  fordbly  eject  a  tenant 
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without  legal  pooenfon  after  the  expiration  of 
the  tenancy,  althou^ch  he  holds  posseasion  in 
good  faith  under  color  and  reasonable  claim 
of  right.    Allen  r.  Keily,  17  R.  L  781, 

16:  708 

93.  The  surrender  of  the  leased  premises  by  a 
tenant  to  his  landlord  after  taking  an  appeal 
from  the  decision  of  a  circuit  court  commis- 
sioner adjudging  restitution  of  the  property  to 
the  landlord  bm^ause  of  the  forfeiture  of  the 
tenant's  contract  will  have  no  effect  upon  the 
appeal;  such  surrender  does  not  amount  to  a 
tatisfaction  of  the  judgment  of  restitution  so 
as  to  leave  nothing  to  appeal  from.  Kor  is  it 
an  admission  that  the  tenant  was  wrongfully 
in  possession  when  the  suit  waa  brought. 
Hanaw  t.  BaiUy,  83  Mich.  24,  9:  801 

98.  Where  one  i>erson  leases  to  another  for  a 
fixed  term  a  farm  upon  the  agreement  that  it 
shall  be  worked  in  a  good  and  workmanlike 
manner,  and  inserta  in  the  lease  a  provision 
that  in  case  the  lessee  does  not  do  the  work 
properly  the  lessor  may  have  it  done  at  the  cost 
of  the  lessee,  and  strikes  out  from  the  blank 
upon  which  the  lease  is  written  a  clause  p«>r. 
mitting  a  re-entry  for  breach  of  covenants*  the 
lessee  cannot  be  turned  out  of  possession  >be- 
fore  the  expiration  of  his  term  because  of  fail- 
ure to  properly  work  the  farm.  Id, 

94.  W  here  a  lease  for  years  contains  a  clause 
of  forfeiture  for  breach  of  its  covenant  to  pay 
rent  or  other  covenant,  but  no  clause  of  re- 
entry for  such  forfeiture,  demand  and  re-entiy 
is  not  the  only  mode  by  which  the  landlord 
may  enforce  tlie  forfeiture.  Qvjfey  t.  HufaU 
84  W.  Ya.  49,  8:  769 

95.  The  occupation  of  a  parsonage  by  a 
minister  of  the  gospel  after  hu  suspension  by 
the  church  authorities  is  not  that  of  a  servant 
of  the  church  or  trustees,  in  such  sense  as  to 
render  him  a  trespasser  on  his  refusal  to  leave 
it  or  permit  his  eviction  by  officers.  Bristor 
▼.  Burr,  130  N.  Y.  427,  8:  710 
Notice  to  quit* 

96.  To  terminate  an  estate  from  year  to  year 
by  notice  requires  the  giving  of  such  a  notice 
as  is  prescribed  in  Or.  Code  Gen.  Laws,  § 
2987.    BoseMaU  v.  Perkins,  18  Or.  156, 

6:  867 

97.  Where  a  tenant  at  will  denies  the  title 
of  his  landlord  and  his  UaMhty  to  pay  rent, 
and  asserts  an  adverse  title,  the  tenancy  at  will 
may  be  terminated  by  the  landlord  without  any 
notice  to  quit;  and  the  landlord  may,  if  he  can 
do  so  witnout  violence,  [repossess  himself  of 
the  premises.  AppUtony,  Ames,  150  Mass. 
84,  6:  806 

98.  No  notice  to  quit  is  ever  necessary  un- 
less the  relation  of  landlord  and  tenant  exists, 
and  a  disclaimer  of  tenancy  dispenses  with 
such  notice.  Id, 


LAPsnro. 

Of  Legacy,  see  Wills,  170-172 
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Inability  to  Read  English  as  Affecting  Negli- 
gence  in  Gtoing  on  an  Unsafe  Bridge,  see 
BsmoFS,  17. 

In  What,  Publication  should  be  Made,  see 

PUBUOATION,  1-6. 

Taught  in  Schools,  see  Schools,  87. 
Index  to  Notes  Preoedlii|p» 


LARCENY. 


Kb  Distinguished  from  Embezzlement,   see- 

Embezzlkmeht,  2. 
From  Mails,  see  Pobtoffiob,  9-11. 
Indictment  for,  see  Indictmsnt,  btc.,  9. 
InstructionB  as  to,  see  Tbial,  8^. 

1 .  One  who  knowingly  takes  the  property  ol 
another  without  any  claim  or  right  to  it,  with 
intent  to  deprive  the  owner  of  it  and  appropri- 
ate it  to  his  own  use,  is  guilty  of  larceny  al- 
though he  takes  it  openly,  with  a  reckless  dis- 
regard of  the  consequences.  8taU  v.  PoweU 
108  N.  C.  424,  4:  891 

d.  An  indictment  charging  an  attempt  to 
commit  grand  larceny  In  the  secotid  de«xee  Is 
supi)orted  by  proof  that  defendant  while  in  e 
crowd  thrust  his  hand  Into  another  person's 
pocket,  and  withdrew  it  therefrom  empty,  al- 
though it  is  not  shown  that  there  was  any  prop- 
erty m  the  pocket  which  could  be  the  subject 
of  larcenv,  under  statutes  deflninf  grand  lar- 
ceny in  the  second  degree  as  steahng  and  UDr 
la^ully  appropriating  property  of  any  value 
by  taking  the  same  from  the  person  of  another 
under  circumstances  not  amounting  to  grand 
larceny,  and  defining  an  attempt  as  an  act  done 
with  intent  to  commit  crime,  and  tending,  but 
failing,  to  effect  its  commission.  Pdo^  v. 
Moaan,  128  N.  T.  264.  10:  109 

8.  One  who  assists  a  thief  in  carrying 
away  stolen  property,  without  knowing  or  sus- 
pecting that  the  property  has  been  stolen,  or 
that  he  is  assisting  in  the  perpetration  of  a  lar- 
ceny, cannot  himself  be  convicted  of  larceny 
for  such  act.  To  render  him  guilty  he  must 
have  been  cognizant  of  the  guilty  purpose  and 
knowingly  assisted  in  its  accomplishment 
State  V.  Norman,  101  Mo.  520,  10:  85> 

4.  An  attorney  is  guilty  of  larceny  in  ap- 
propriating to  his  own  use  part  of  the  money 
paia  him  by  his  client  to  be  paid  over  as  the 
purchase  price  of  property,  where  he  had  been 
employed  to  ascertain  the  price  of  the  property 
and  had  falsely  represented  the  price  to  his 
client,  naming  a  larger  sum  than  the  seller 
claimed,  with  intent  to  get  and  keep  the  excesa 
for  himself.     Com.  v.  Lannan,  158  Mass.  287, 

11:  450 

6.  The  right  to  f  10  for  his  services  will 
not  defeat  an  attorney's  liability  for  larceny  in 
keeping  a  larger  sum  after  paying  for  certain 
property  out  of  money  which  his  client  gave 
him  for  that  purpose  on  the  attorney's  false  rep- 
resentations as  to  the  price.  Until  he  selected 
the  $10  which  he  had  a  right  to,  Uie  whole  of 
the  money  kept  by  him  was  the  property  of  hia 
client  IcU 


LARD. 

Due  Process  as  to  Regulation  of  Sale,  see  Con- 
stitutional Law,  176. 
8ale  of,  see  also  Food,  6. 
Title  of  Statute  as  to,  see  Statutes,  50. 
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LATEBAIi  SUPPORT. 

Damages  for  Remoyal  of,  see  DAiCAaBS,  146, 
206. 

Taking  of,  in  Eminent  Domain,  see  Eionsnt 
Domain,  78. 

Liability  for  Removal  of  .by  Lidependent  Con- 
tractor, see  Master  and  Sebtant,  214. 

To  Party- Wall,  see  Party- Wall,  18. 

1.  The  right  of  lateral  support  to  land  does 
ot  extend  to  buildings  placed  thereon;  and 

an  adjacent  |5roprietor  is  not  liable  for  the 
giving  wa^  of  the  earth  on  account  of  his  ex- 
caTations,  if  he  has  exercised  reasonnble  care, 
and  the  earth  would  not  have  given  awa^  ex- 
cept for  the  added  weight  of  the  buildings. 
Modlering  v.  Evam,  121  Ind.  196,        6:  449 

2.  An  easement  by  prescription  for  the  sup- 
port of  buildings  cannot  be  acquired  by  the 
length  of  time  for  which  a  building  is  main- 
tained, as  such  maintenance  on  the  premises 
of  the  owuer  does  not  invade  any  right  of  the 
neighboring  proprietor.  SidHvan  v.  Zginer, 
98  Cal.  846,  80:  780 

8.  One  who  promises  the  adjoining  owner 
tliat  in  digging  near  the  wall  of  the  latter's 
building  he  wul  excavate  and  lay  up  his  wall 
one  section  at  a  time  is  liable  for  the  lall  of  the 
building,  where,  after  laying  one  section  of  his 
wall,  he  causes  the  fall  of  the  building  by  dig- 
ging a  long  and  dangerous  trench  without  no- 
tice of  his  change  of  plan.  Larsem  v.  Metro- 
politan Street  H.  Oo.  110  Mo.  284,      16:  880 

4.  Excavation  by  an  owner  on  his  own  land 
adjoining  another's  building,  causing  damage, 
without  his  knowledge  or  previous  notice  to 
him.  is  evidence  of  want  of  care  in  doing  the 
work.  Sckulte  v.  Byera  (N.  J.  Err.  &  App.) 
58  N.  J.  L.  (24  Vroom)  442,  18:  569 


LAW. 

Presumption  as  to,  see  Evidence,  II.  a. 
Of  Place,  see  Conflict  of  Laws. 
Of  Road,  see  Bicycles,  1. 


LAW  AND  ORDIIB  LEAGUE. 

8ee  Associations,  6,  7. 


LAW  STUDEKT. 


Privilege  as  to  Communications  to,  see  Evi- 
DBNCB,  547. 


LEASE. 


Generally,  see  Landlord  and  Tenant. 

Of  Railroads,  see  Railroads.  6-11. 

Of  Street  Railway,  see  8trket  RAiLWAys,  10. 

In  Perpetuities,  see  Real  Property,  80,  81. 

On  Sale  of  Property,  see  Sale,  67-66. 

Of  Street,  see  Highways,  Z6, 


LEAVE  TO  SUE. 

See  CoTTBTS,  174;  Bbobtvbrs,  82. 
Bee  Index  te  Netee  Freeedlngii 


LEGACY. 

Action  for,  after  Death  of  Legatee,  see  Ac- 
tion OR  Suit,  11. 
Id  General,  see  Wills,  IIL 


LEOALIZIKO. 


See  CuBATiVB  Acts. 


LEGAL  REPRESENTATIVES. 

Who  Are,  see  Diefinitions,  62. 


LEGISLATIVE  JOURNALS. 

Extrinsic  Evidence  of,  see  Evioencb,  259. 
As  Evidence,  see  Evidehce,  285. 
Impeachment  by  Parol,  see  Evidbngb,  444. 
As  Record  of  Statute,  see  Statutbb,  85-89. 


LEGISLATURE. 

Usurpation  of  Judicial  Powers  by,  see  Con- 

BTITDTIONAL  LaW,  48-52. 

Contempt  of  Committee  of,  see  Contbmpt,  8. 

As  to  Contracts  for  Lobbying,  see  Contracts, 
189,  190. 

Relation  of  Courts  to,  see  Coitrts,  86-49. 

Power  of,  as  to  Courts,  see  Courts,  67-64. 

Power  to  Change  Death  Penalty,  see  Crimi- 
nal Law,  84. 

Libel  of  Member,  see  Librl  and  Slander, 
37-39. 

As  to  Impeachment  of  Officers,  see  Officers, 
73-77. 

Interest  of  Member  as  Affecting  Action,  seo 
Parliambntary  Law,  17,  18. 

Extra  Session,  see  Statutks,  6-8. 

Power  as  to  Creating  Town,  see  Towns,  2^ 

Canvass  of  Vote  by,  see  Yotrrs  and  Elec- 
tions, 118,  114. 

1.  The  technical  rule  of  law  making  part  of 
a  day  a  whole  day  does  not  apply  to  the  days 
of  a  legislative  session  so  as  to  make  a  session 
of  a  limited  number  of  days  which  began  at 
noon  expire  with  the  end  of  a  calendar  day; 
but  the  last  legislative  day  will  expire  at  noon, 
making  each  of  the  limited  number  of  days 
full  days  of  twenty-four  hours.  W?ute  v. 
Hinton  (Wyo.)  8  Wyo.  758,  17:  66 

2.  The  recognition  by  the  governor  and  by 
the  state  Senate  as  a  ds/octo  House  of  Repre- 
sentatives of  a  body  which  assumes  power  as 
such  will  not  defeat  the  right  of  another  body 
which  is  the  constitutional  House  of  Repre- 
sentatives duly  organized  and  acting  as  such. 
Be  Ounn,  60  Kan.  155,  19:  619 

8.  The  refusal  of  the  governor  or  of  the  Sen- 
ate to  communicate  with  or  recognize  a  consti- 
tutional House  of  Representatives  which  has 
regularly  perfected  its  organization,appointed 
its  committees,  and  initiated  legislation,  will 
not  oust  or  destrov  such  House.  Id, 

I     4.  In  the  organization  of  %  house  of  lepre- 
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sentatives,  those  persons  who  hold  oerdflcates 
of  membership  from  the  secretaxr  of  state,  cer- 
tified by  him  uoder  his  seal  of  omce  in  accord- 
ance with  the  determination  of  the  state  board 
of  assessors,  are  the  only  persons  entitled  to 
participate.  Id, 

5.  The  constitutional  right  of  any  member 
of  the  Legislature  to  have  a  protest  entered  on 
the  journal  cannot  be  enforced  by  mandamus 
against  either  the  clerical  or  presiding  officer 
of  the  House  to  which  he  belongs :  •*.  e.,  the 
clerk  or  speaker  of  the  house  of  rcprcsentati  ves, 
or  tlie  president  or  secretary  of  the  Senate, 
where  the  Constitution  gives  to  the  House  it- 
self the  control  of  its  journal,  and  the  House 
has  already  refused  not  only  to  print  but  to 
consider  or  receive  the  protest,  since  such  offi- 
cers would  be  powerless  to  execute  the  order 
without  the  concurrence  of  the  House  itself, 
even  if  they  were  ordered  to  enter  such  pro- 
test on  the  journal.  TambuU  v.  Oiddinge, 
95  Mich.  814,  19:  858 


6.  A  house  of  representatives  is  not  the  final 
i  udge  of  its  own  powers  and  privileges  in  cases 
in  which  the  rights  and  liberties  of  the  subject 
are  concerned ;  l>ut  thele^lity  of  its  action  in 
such  cases  may  be  examined  and  determined 
by  the  court.  &  Ounn^QO  Kxa.  155,  19:619 
7.  The  House  of  Representatives  of  Kansas 
has  power  to  compel  witnesses  to  attend  and 
testify  before  the  House,  or  one  of  its  commit- 
tees having  an  election  contest  concerning  a 
member  thereof  properly  pending  before  it  for 
investigation.  Jd. 

8.  The  Legislature  can  ratify  and  approve,  by 
subsequent  legislation,  any  act  performed  for 
the  l>enefit  of  tlie  state  which  it  had  original 
authority  to  legislate  and  provide  for.  G^Hara 
V.  StaU,  112  N.  Y.  146.  8:  608 

9.  The  House  of  Representatives  has  the 
power,  by  a  vote  of  the  majority  of  the  num- 
ber of  members  elected,  to  remove  its  speaker 
from  office  and  elect  another  in  his  stead. 
Re  Speakership,  15  Colo.  690,  11:  841 

Choice  of  governor. 

10.  The  choice  of  a  governor  by  the  Assemblj^, 
which  is  required  by  the  Connecticut  Consti- 
tution to  be  made  on  **  the  second  day  of  their 
session  "if  there  has  been  no  election  by  the 
people,  cannot  be  made  at  any  later  day  of  the 
session.  State^  Morris,  v.  BuUceUy,  61  Conn. 
987,  14:  667 


LEOmMAGY. 


Presumption  of,  see  Evtdbncb,  88-85. 
Relevancy  of  Evidence  to  Show,  see  Evi- 
DBNCS,  752-754. 


LEOITIHATIOH. 


Of  Child,  see  Parent  and  Child,  3,  11. 
Conflict  of  Laws   as  to,  see   Confliot   of 
Laws,  50. 


IiESSEE. 

Disthiguished  from  Servant,  see  Mabteb  asd 
Sebyant,  1. 

Bee  Indttx  to  Notes  Prooodlagii 


As  Authority  for  Arrest,  see  Arrest,  19. 
As  Evidence,  see  Eyzdencx,  832-835, 554,  606, 

618. 
Indictment  for   Opening,  see   Ikdiotkbht^ 

ETC.,  81. 

Misdelivery  of,  see  Postofficb,  K. 

As  Will,  see  Wills,  4. 

To  Lnpeach  Witness,  see  Witnbssbb,  61. 


Contract  for,  see  Contracts,  188. 
Title  of  Statute  as  to,  see  Statutes,  68. 


LEVY  AND  SEIZURJB. 

L  What  Profsett  Subjbce. 

a.  In  OenercU. 

b.  BaDemptums, 

II.  Mode  aed  Sufficieitot. 

in.  RieHTS  and  Liabilities  Growieo  oirr 
of  Levy. 

Of  Attachment,  see  ATTAomasKT,  11. 

As  to  Homestead  Exemptions,   see   Hoxb- 

stbad. 
Exemption  of  Judgment,  see  HoifB8TBA]>,14 


L  What  Property  Subject, 
a.  In   General, 

1.  The  interest  of  a  bailor  may  be  seized 
and  sold,  but  the  possession  of  the  bailee  can- 
not be  disturbed.  Dixon  v.  White  Semng- 
Mach.  Co.  128  Pa.  897,  5:  W9 

2.  A  specific  lien  upon  property  sold  for 
payment  of  the  purchase  money,  with  no  de- 
feasance provided  for  bv  forfeiture  or  other- 
wise, is  not  a  right,  title,  or  interest  in  the 
property  itself  subject  to  execution.  FaUon 
V.  Worthington,  18  Colo.  550,  6:  708 

8.  Shares  of  stock  in  a  sporting  club,  in- 
corporated under  How.  (Mich.)  Stat.  chap.  188^ 
which  has  power  to  own  a  certain  amount  of 
property,  with  the  general  powers  of  corpora- 
tions so  tar  as  they  are  applicable,  cannot  be 
sold  on  execution,  under  How.  (Mich.)  Stat 
g  7697,  providing  for  such  sale  of  shares  in  any 
"  bank,  insurance  company ,  orany  other  joint- 
stock  company, "  where  the  club  is  not  com- 
pelled to  issue  any  shares  of  stock,  although  it 
has  done  so  and  has  provided  for  their  trans- 
fer, and  has  also  provided  that  ownership 
thereof  shall  not  entitle  a  person  to  any  of  the 
privileges  of  the  club,  unless  he  be  duly 
elected  a  member.  Lyon  v.  Denison^  80  Mic£. 
371,  8:  868 

4.  Blackberries  while  growing  on  the  bushes 
are  not  subject  to  levy  on  execution  as  real 
property.    Sparrow  v.  Pond,  40  Minn.  412, 

16:  108 

5.  Fixtures  which  a  tenant  has  the  right  to 
remove  may  be  levied  on  under  an  attach- 
ment as  personal  property.  Morey  v.  Hout^ 
02  Conn.  542,  19:611 

6.  An  execution  under  a  Judgment  against 
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executors  as  each  cannot  be  lerled  on  land  of 
wliicb  a  life  tenant  under  Uie  will  had  taken 
poBseasion,  with  the  executors'  absent,  before 
the  judgment  was  rendered.  SehUy  y.  C&UU 
(C.  C.  S.  D.  Ga.)  47  Fed.  Rep.  250,  18:  667 

7.  The  right  of  a  person  having  an  interest 
in  land  for  life,  to  sell  so  much  as  may  be 
necessary  for  the  satisfaction  of  his  pereonal 
wants,  i^  not  an  interest  which  can  be  reached 
by  his  creditors.    SiUY.  YFA»^,  62  Conn.  430, 

80:  881 

8.  The  residuary  interest  or  estate  of  the 
grantor  in  land  conveyed  in  trust  to  pay  cer- 
tain charges  and  debts  is  subject  to  the  lien  of 
an  attachment  or  Judgment  and  to  sale  on  ex- 
ecution. AttoaUr  ▼.  Maneheitcr  8av.  Bank 
45  Minn.  841,  '^  18:  741 

b.  Exemptioiu^ 

See  also  Homestead. 

9.  One  partner  may  purchase  all  the  part- 
aership  property,  and  thereby  become  entitled 
to  the  legal  exemption  from  execution  thereon 
as  individual  property,  where  the  transaction 
Is  made  in  food  faith  without  intent  to  defraud 
creditors,  although  the  firm  is  at  the  time  in- 
solvent.    Ooudy  V.  Werbe^  117  Ind.  154, 

8:  114 

10.  A  man  who,  by  marriage,  becomes  a 
vcma  fide  resident  householder  of  the  State  of 
Indiana  between  the  date  of  the  levy  on  his 
property  and  the  day  fixed  for  the  sale,  is  enti- 
tled  to  the  exemption  of  a  householder,  as  the 
statutes  of  the  State  authorize  a  schedule  to  be 
filed  and  property  levied  upon  to  be  exempted 
from  sale  at  any  time  before  the  sale  is  actually 
made.    Robinson  v.  Hughes,  117  Ind.  298, 

8:  888 

11.  A  judgment  for  the  value  of  propel  ly 
claimed  as  exempt,  which  had  been  sold  on 
execution,  cannot  be  sustained  where  the  proof 
shows  that  some  of  the  property  levied  upon 
had  been  released,  and  it  is  not  shown  that  the 
value  of  the  released  property  did  not  reach 
the  limit  of  the  exemption  given  by  statute. 
WaUon  ▼.  Leder&r,  11  Colo.  577,  1:  864 

12.  The  Colorado  statute  exempting  tools, 
implements,  workine  animals,  eto. ,  not  exceed- 
ing $800  in  value,  of  any  mechanic,  minor,  or 
otiaer  person  not  being  the  head  of  a  family, 
applies  to  and  exempts  a  hone,  harness,  and 
wagon  used  by  a  single  man  in  his  busJneai  of 
essaying,  sampling,  and  working  ores.       Id, 

18.  The  words  "teamster  or  other  laborer" 
who  "habitually  earns  hislivinff"  with  a  horse 
or  team,  in  the  Iowa  Code,  which  makes  such 
horse  or  team  exempt,  include  one  whose  busi- 
ness is  to  seU  oil  which  he  delivers,  for  the 
most  part,  by  a  tank  wagon  usually  driven  by 
his  boy,  although  a  few  sales  are  made  and  the 
oil  denvered  at  a  room  where  it  is  stored.  Oon- 
9otidaied  Tank  Line  Co,  v.  HuiU,  88  Iowa.  6, 

18:  476 

14.  A  safe  owned  by  a  jeweler  and  watoh  re- 
pairer, which  is  necessary  to  his  business  and 
without  which  the  business  cannot  be  prosecut- 
ed to  any  profitable  end,  is  covered  by  the 
provisions  of  a  statute  exempting  from  execu- 
tion the  tools  or  implements  of  a  mechanic  or 
artisan  necessary  to  carry  on  his  business. 
Be  MeMannt'e  EetaU,  87  Cal.  202.     10:  667 
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Wa^es. 

15.  Only  those  whose  work  is  mamial  are 
laboring  men  or  women  whose  wages  are 
exempt'  under  Minn.  Gen.  Stat.  chap.  66,  § 
810,  subd.  11.  WUdnerY.  Ifkrguion, ^mnn. 
112,  6:  888 

16.  An  agent  who  sells  goods  by  sample  is 
not  a  laboring  man  or  woman,  within  the 
meaning  of  a  statute  exempting  wages.     Id, 

17.  The  statutory  exemption  of  the  wages  or 
eaminffs  of  a  debtor  continues  while  they  are 
under  nis  control,  though  temporarily  in  the 
hands  of  another.    SOwi  v.  BaU,  2  Id.  1142, 

18:  686 
Judpnont* 

18.  A  judgment  for  conversion  of  exempt 
property,  including  costs,  is  itself  exempt. 
Beiow  ▼.  Bobbins,  76  Wis.  600,  8:  467 

19.  Trover  and  replevin  being  concurrent 
remedies,  the  fact  that  a  paity  could  have  re- 
plevied exempt  property  will  not  prevent  him 
from  claiming  as  exempt  a  judgment  for  the 
conversion  thereof.  Id, 


20.  The  proceeds  of  a  polioy  of  insurance  on 
the  books  and  instruments  of  a  physican, 
which  are  by  statute  exempt  from  sale  under 
execution  for  his  debts,  are  also  exempt.  Bey- 
noldsv.  HaneSy  88  Iowa,  842,  18:  719 

Pension  and  proceeds* 
21.  Property  purchased  with  pension  money  is 
exempt  from  execution  or  attachment,  under 
U.  S.  Rev.  Stat,  g  4747,  providine  that  pension 
money  shall  enure  wbollr  to  the  benefit  of  the 
pensioner.     Vroio  v.  Brown,  81  Iowa,  944, 

11:  110 

22.  Land  purchased  in  her  own  name  by 
a  wife,  to  whom  her  husband  gave  a  check  for 
pension  money,  which  she  collected  and  in- 
vested in  the  real  estate,  is  exempt  from  seiz- 
ure for  his  debte,  under  U.  S.Rev.  Stat.  §  4747, 
providing  that  pension  money  **  shall  enure 
wholly  to  the  benefit  of  such  pensioner." 
Holmes  v.  Talladay,  125  Pa.  188,  8:  819 
Bat  see  contra,  case  next  following. 

28.  The  fact  that  land  was  purchased  with 
pension  money,  and  a  conveyance  thereof 
made  to  the  pensioner's  wife,  does  not  exempt 
it  from  liability  for  his  debts,  under  U.  a  Rev. 
Stet.  §  4747.    Johnson  v.  EUHns,  90  Ky.  168, 

8:  668 

24.Yniere  the  receipts  from  a  pension  can  be 
directly  traced  to  the  purchase  of  property 
necessary  or  convenient  for  the  support  and 
maintenance  of  the  pensioner  and  his  family, 
such  property  is  exempt  from  execution,  under 
K.  T.  Code  Civ.  Proc.  §  1808,  which  exempU 
a  pension.  Taies  County  Nat,  Bank  v.  Car- 
penter, 119  N.  Y.  550.  7:  667 
26.  Where  the  proceeds  of  a  pension  have  been 
embarked  in  trade,  commerce,  or  specula- 
tion, and  become  mingled  with  other  funds  so 
as  to  be  incapable  of  identification  or  separation, 
the  pensioner  loses  the  benefit  of  the  statutory 
exemption.  Id, 


II.   MODB  AKD  SUFFICIBErCT. 

26.  A  levy  in  sight  or  within  potential  con- 
trol of  the  goods  is  valid  onlv  when  followed 
up  oy  actu^  possession  within  a  reasonable 
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tame.    Dtaxm  y.   White  Smoing-Maeh.  Go.  128 
Pa.  897,  ft:  669 

27.  A  return  on  a  writ  of  attachment,  that  it 
was  levied  upon  lands  described,  and  errscuted 
personally  upon  defendant  by  giving  him  a 
copy,  without  statine  that  the  officer  went 
upon  the  lands  or  to  the  house  of  the  person  in 
whose  possession  they  were,  and  ttien  and 
there  declared  the  levy  of  tibe  writ,  as  required 
by  Miss.  Code,  §  2424,  in  case  of  a  levy  on 
occupied  premises  such  as  the  levy  is  made 
upon,— is  insufficient  to  sustain  the  validity  of 
the  attachment,  even  after  judgment,  as  against 
the  intervening  rights  of  other  persons.  West 
V.  PeopUi'B  Bank,  67  Miss.  729,  8:  787 
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28.  A  levy  on  the  goods  of  a  stranger  to  the 
execution  is  an  exercise  of  dominion  over  them 
sufficient  to  constitute  a  trespass,  although  the 
goods  are  not  touched  and  there  is  no  actui^ 
taking.  Dixon  v.  White  Bewing-Madi^  Go. 
128  Pa.  897,  ft:  669 

29.  To  maintain  trespass  against  an  officer 
for  a  levy  on  goods,  it  is  essential  that  the 
plain  tifiT  be  in  actual  possession  or  have  the  right 
of  taking  possession  at  the  time  of  the  tres- 
pass. Id. 

80.  A  sheriff  having  levied  on  goods  them- 
selves may,  upon  claim  by  another,  either 
abandon  the  levy  or  restrict  it  to  the  defend- 
ant's interest  Id. 

81.  A  levy  which  is  subsequently  abandoned 
by  the  8b(:rifl  is  absolutely  discluirged,  even 
though  Ills  action  was  improper  and  he  there- 
by became  liable  to  the  execution  plaintiff. 

Id. 

82.  The  fact  that  the  return  of  a  sheriff 
who  changed  his  levy  was  noc  changed  until 
long  after  the  return  day  and  after  the  com- 
mencement of  an  action  for  trespass  against 
him,  and  was  not  actually  filed  until  the  day 
of  trial,  is  merely  an  irregularity,  the  effect  of 
the  delay  being  merely  to  take  away  tiie  pre- 
sumption whidi  ordinarily  exists  in  the  sher- 
iff's favor.  Id. 

88.  Where  attaching  creditors  were  joint 
actors,  all  of  them  are  guilty  of  a  conversion 
in  case  any  of  the  levies  are  adjudged  tortious. 
Gonrad  v.  FWwr,  87  Mo.  App.  852,    8:  147 

34.  An  officer  cannot  forcibly  take  personnl 
property  from  its  owner,  who  has  acquired 
peaceable  possession  of  it  after  the  officer  has 
levied  on  it  as  the  property  of  a  third  person. 
Broumell  v.  Durkee,  79  Wis.  658,      18:  487 


LEWDNESS. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

48. 
Libelous  Charge  of,  see  Ltbsl  and  Slandek, 

14-21. 

See  Index  to  Notes  Preeedingw 


UBEIi  AND  SliANDER. 

I.  WhoLiablb. 

n.  What  AcnoNABLB. 

a.  In  Oeneral;  PubiuatUnu 

b.  Gharging  Lewdness^  ete, 

c.  Damaging  Business. 

d.  Words  aoout  CffieiaU, 

e.  Pritileged  Communicatione^ 
t  Slander  of  Title. 

UL   AOTIONS;   DXFBNBBS. 

By  Protest  of  Draft,  see  Banes,  82. 

Liability  of  Carrier  for  Slander  of  Passenger, 
see  Cabribrs,  42,  51. 

Class  Legislation  as  to  Newspaper,  see  Con- 
stitutional L4W,  136-138. 

Liability  of  Corporation  for,  see  Cobpoba- 

TIONS,  102. 

Effect  on  Action  for,  of  Dissolution  of  Plain- 
tiff Corporation,  see  Cobfobations,  300. 
801. 

Former  Jeopardy  as  to,  see  Cbiminal  Law, 
81. 

Punitive  Damages  for,  see  Damages,  13-16. 

Damages  for,  see  Damaobs,  98-101. 

Damages  for  Mental  Anguish  Caused  by,  sec 
Damages,  217. 

Burden  of  Proof  as  to,  see  Eyidbnob,  62,  63. 

Presumption  as  to  Knowledge  of,  see  £vi- 

DKNCB,  108. 

Presumption  of  Malice  in,  see  Eyidbnob,  126- 
129. 

Proof  of  Request  for  Retraction,  see  Eyi- 
dbnob, 280. 

RelcYancy  of  Eridence  as  to,  see  Eyidbnob, 
727-731, 

Suit  for  Slander  by  Insane  Person,  see  In- 
comfethnt  Pbbsons,  18. 

Indictment  for,  see  Indictment,  etc.,  33. 

Injunction  against  Slander  of  Title,  see  In- 

JUNOTION,  127. 

Allegation  of  Damages  from,  see  Pleading, 

118-122. 
Complaint  for,  see  Plbadino,  158-166. 
Title  of  Statute  as  to,  see  Statutes,  47. 
Question  for  Jury  as  to.  see  Tbial,  162-166. 


I.  Who  Liablb. 

1.  A  creditor  may  be  guilty  of  criminal 
libel  in  permitting  libelous  communication  to 
be  sent  to  his  debtor  by  his  agents  or  associ- 
ates in  a  collecting  agency.  State  ▼.  Armstrom^ 
106  Mo.  895,       *"   °      -"  18:  419 

2.  The  liability  of  the  general  manager  of 
a  commercial  agency  in  a  certain  district  for  a 
false  publication  in  respect  to  a  chattel  mort- 
gage alleged  to  have  been  giYcn  by  a  certain 
party  should  be  submitted  to  the  jury  where 
the  publication  was  made  by  a  notification 
sheet  sent  to  the  patrons  of  the  agency  by  the 
chief  clerk  of  such  manager,  on  information 
sent  to  the  manager  addressed  to  him  in  his 
name,  witiiout  anytning  to  indicate  that  it  was 
intended  for  the  commercial  agency,  and  tlie 
clerk,  who  was  authorized  to  open  nis  letters 
and  prepare  such  notification  sheets  without 
consulting  the  manager  unless  there  was  some- 
thing exceptional  in  connection  with  the  mat- 
ter, sent  out  the  report  without  consulting  him. 
PoUasky  y.  Minehener,  81  Mich.  280,    9:  lOS 
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8.  A  member  of  an  organization  for  the  col- 
lection of  bad  debts  is  liable  for  libelous  com- 
mnnioations  by  the  association  which  are  sent 
for  him  and  in  his  behalf,  where  he  sets  the 

?iroceedings  in  operation.    Muetae  y.  Tuienr 
7  Wis.  286,  9:  86 

4.  A  person  onnnot  be  held  liable  for  an 
unauthorized  repetition  of  his  slander  in  stating 
that  silk  on  which  employees  were  working 
contained  arsenic  sufficient  to  make  the  work 
dangerous,  on  the  ground  that  anyone  who 
heanl  the  report  was  bound  to  repeat  it  to  the 
workmen.   Mtmty,  Fotaenden,  Idl  Mass.  859, 

5:  784 


n.  What  Actionable. 

a.  In  O^n&rtU;  PMieation. 

6.  -Words  which  merely  impute  a  criminal 
intention  to  another — such  as,  "He  is  going  to 
start  a  bouse  of  ill-fame,  so  sign  a  protest 
against  him," — are  not  actionable  per  se.  Fan- 
mng  v.  Chaee,  17  R.  I.  388,  18:  184 

6.  Published  words  cbarginff  a  wife  with 
deserting  her  husband  in  his  sickness  are  Hbel- 
ous  per  M.    Smith  y.  Smithy  73  Mich.  445, 

8:  58 

7.  The  following  words :  "  *Tis  now  almost 
forgotten  that  Governor  Haryey  pardoned  his 
own  brother  out  of  the  penitentiary.  The  con- 
yict  Haryey  had  been  sent  to  Lansinf  fiom 
Salina,"— published  in|a  newspaper.  If  faise,are, 
under  the  facts  and  drcumstanoes  surrounding 
this  case,  libelous.  State  y.  Bradff,  44  Kan. 
435,  9x  606 

8.  Falsely  publishing  that  a  person  is  an 
''anarchist"  is  libelous.  Oeneny  y.  Okteoffo 
Daily  Neu>e  Co.  189  HI.  345,  18:  864 

9.  A  general  charge  of  being  drunk,  in 
order  to  be  actionable,  must  be  coupled  with 
some  business  in  which  drunkenness  is  a  dis- 
<lualiflcation  or  tends  to  constitute  incapacity. 
Broughton  y.  McQrew  (C.  C.  D.  Ind.)  39  Fed. 
Hep.  672  6:  406 
Persons  defamed* 

10.  To  constitute  criminal  libel,  it  is  not 
necessary  that  the  alleged  libelous  article  re- 
flect upon  the  conduct  of  any  particular  per- 
son, but,  if  directed  against  a  family,  it  is  K- 
belous.    ^at€  y.  Brady.  44  Sjin.  435.  9: 606 

11.  One  whose  name  is  used  by  mistake  in 
publishing  an  article  intended  to  refer  to  an- 
other person  of  the  same  surname  and  descrip- 
tion, as  to  whom  the  facts  stated  are  true,  has 
no  right  of  action  for  libel,  although  the  article 
would  be  libelous  if  it  was  intended  to  refer 
to  him.  Hanson  y.  Globe  Newspaper  Co.  159 
Mass.  293,  80:  866 
Pnblicatioii* 

See  also  infra,  78. 

12.  A  communication  from  a  husband  to 
hiB  wife,  not  in  the  presence  of  any  other  per- 
son, does  not  constitute  a  publication,  in  the 
meaning  of  the  law  of  slander.  SeeUr  y.  Mtmi- 
gomery,  78  Cal.  486,  8:  668 

13.  A  libel  on  the  character  of  a  married 
woman  is  not  published  to  her  husband,  where 
it  is  contained  in  a  sealed  letter  addressed  to 
her,  by  the  fact  that  her  husband  read  the  let- 
ter with  her  after  she  opened  it,  where  it  is  not 
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shown  that  the  libeler  knew  that  the  husband 
was  ever  in  the  habit  of  opening  and  reading 
her  letters.     Wileox  y.  Moon^  64  Yt.  450, 

16:  760 

b.  Charging  Leiodneee,  ete. 
See  also  mpra^  6. 

14.  The  publication  of  a  charge  of  bastardy, 
4n  a  newspaper,  against  one  who  is  in  fact  a 
married  man,  is  as  to  him  the  publication  of 
a  criminal  charge,  since  it  includes  the  crime 
of  adulterjr,  although  bastardy  in  the  case  of 
an  unmarried  man  may  not  be  In  the  strict 
^.ense  a  crime.  Park  y.  Detroit  Free  Press  Go. 
72  Midbi.  560,  1:  699 

15.  A  newspaper  publication  charging  that 
a  breach  of  promise  suit  is  threatened  to  be 
brought  against  a  nuirried  man  is  libelous 
per  M.its  tendency  being  to  disgrace  him  and  to 
bring  him  into  ridicule  and  contempt.  Morey 
y.  Morning  J<mrnal  Asso.  128  N.  Y.  207, 

9:  681 
Of  women* 

16.  To  say  of  a  woman  merely  that  '*  she  is 
in  the  habit  of  entertaining  gentlemen  callers 
at  all  hours  of  the  night'*  does  not,  standing 
alone,  necessarily  impute  unchastity,  and  is 
not.  therefore,  actionable  without  showing  an 
in  junous  intent  or  meaning  in  the  use  of  the 
words.     Semmens  y.  Nelson,  188  N.  Y.  617, 

80:  440 

17.  To  say  that  a  woman  sent  by  mail  a 
grossly  obscene  and  indecent  publication  to 
another  woman  is  defamatory,  and  prima  facie 
actionable.  Id, 

18.  Charging  one  with  "  keeping  a  house 
of  ill  fame"  merely  is  actionable  per  se,  al- 
though the  statute  proyides  only  for  the  pun- 
ishment of  one  who  keeps  "a  house  of  ill  fame 
resorted  to  for  the  purpose  of  prostitution  or 
lewdness,"  aqd  the  punishment  proyided  is  im- 
prisonment in  the  bouse  of  correction  merely, 
and  not  in  the  state  prison.  Posnett  y.  Marble, 
62Vt.  481,  11:  168 

19.  A  statement  in  reference  to  a  woman, 
that  she  "keeps  a  common  open  house.  She 
is  nothing  but  a  whore  any  way," — ^is  sufficient, 
after  yerdict  for  plaintiff  in  an  action  for  slan- 
der, to  support  an  innuendo  that  the  intent  was 
to  charge  plaintiff  with  keeping  a  house  of  ill 
fame.  Id. 

20  An  innuendo,  in  an  action  for  slander. 
that  defendant  intended  to  charge  plaintiff 
with  keeping  a  house  of  ill  fame,  is  not  sup- 
ported by  a  statement  that  her  house  was  a 
''stinking  place,"  that  plaintiff  was  in  the  habit 
of  haying  men  come  to  her  house  and  lounge 
around  and  stay  for  hours  at  a  time.  Id, 

21.  Charging  a  woman  with  haying  a  vene- 
real disease  will  not  Justify  an  innuendo  in  an 
action  to  recoyer  dama^  for  slander  because 
of  such  charge,  that  the  intention  was  to  charee 
her  with  keeping  a  house  of  ill  fame.        m, 

c.  Damaging  Business, 

22.  Any  written  words  which  haye  a  ten- 
dency to  injure  a  person  in  his  or  her  office, 
profession,  calling,  or  trade, are  libelous.  Price 
y.  CoMoay,  134  Fa.  340,  8:  198 
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38.  A  publication  chargiDg  that  a  t«acher  of 
a  certain  system  of  shorthand  is  incompetent 
to  teach  that  system,  and  is  usinc,  withoat 
authority,  the  name  of  the  author  of  uie  system, 
is  libelous.  H. 

24.  A  publicatiioii  stating  that  the  teller  of  a 
bank  had  become  mentally  deranged  from  OTer- 
work,  and  while  in  this  condition  had  made 
injurious  statements  in  respect  to  the  bank's 
affairs,  which  occasioned  it  trouble,  is  defama- 
tory in  a  legal  Kense,  constituting  a  libel  p&r 
M,  although  it  imputes  no  crime  and  subjects 
him  to  no  disgrace,  reproach,  or  obloqu]^,  for 
the  reason  that  its  tendency  is  to  subject  him  to 
a  temporal  loss  by  injuring  him  in  his  business 
cliaracter  and  emmoyment  as  a  teller.  Moore  v. 
Franda,  121  N.  Y.  199,  8:  814 

25.  All  action  will  lie  to  recover  damages 
tor  the  utterance  of  a  false  imputation,  although 
not  actually  defamatory,  if  ft  was  made  with 
the  express  purpose  of  injuring  plaintiff  in  his 
profession,  and  such  injury  actually  follows 
as  the  probable  and  natural  result  of  the  speak- 
ing of  the  words,  just  as  was  intended  by 
defendant.  Moroate  y.  BrochUy  101  Mass. 
567,  8:  684 

26.  It  is  competent  for  a  jury  to  find  that 
words  spoken  by  a  clergyman  to  his  congre- 
gation, to  th€  effect  that  a  ccrtAin  physician 
Gad  been  excommuniCHted  and  should  be  no 
longer  employed  by  them,  were  spoken  mali- 
ciously and  for  the  piirposo  of  injuring  the 
pliysician  in  his  busmess.  Id. 

27.  It  is  libelous  per  ae  to  publish  falsely 
tliat  a  firm  of  tradesmen  has  assigned.  Miteh- 
ell  V.  Bi^adstreet  Co.  116  Mo.  — ,       80:  188 

28.  To  publish  of  a  merchant  or  trader  that 
a  judgment  has  been  recovered  against  him  is 
not,  in  itself,  libelous,  as  an  imputation  against 
the  soundness  of  his  financial  'condition,  so  as 
to  justify  an  action  without  proof  of  special 
damages.  Woodruff  y,  Bradstreet  Co.  116  N. 
Y.  217.  6:  665 
See  also  infra,  67. 

20.  Express  malice  may  be  inferred  by  a  jury 
where  a  notification  sneet  containing  taise 
statements  as  to  a  chattel  mortgage  is  sent  out 
to  the  patrons  of  a  commercial  agency,  advisinf; 
caution  in  dealing  with  a  party  and  prompt  ac- 
tion on  the  part  of  creditors,  althouj^h  the  cor- 
respondent who  sent  the  information  merely 
advised  caution  in  dealing,  and  the  agent  who 
made  the  report  to  be  sent  out  knew  that  the 
information  was  Incorrect  in  one  particular  at 
least,  because  there  was  no  such  bank  as  that 
to  which  it  was  said  that  the  mortgage  was 
given,  and,  notwithstanding  a  request  to  the 
correspondent  to  investigate  the  matter  and  re- 
port further,  the  publication  was  made  without 
waiting  for  the  result  thereof,  and  when  it 
would  seem  that  plenty  of  time  had  elapsed  to 
ascertain  the  truth.  PoUaaiky  y.  Minchener 
81  Mich.  280,  9:  108 

Bad  debt  collections* 

30. The  words  '*Bad  Debt  Collecting  Agency." 
printed  in  large  bold  type  on  envelopes  mailed 
to  a  debtor,— especially  when  mailed  in  care 
of  his  employers,— constitute  a  criminal  libel 
under  Mo.  Rev.  Stat.  1879,  §  1591,  as  tending 
to  "expose  him  to  public  hatred,  contempt,  or 
ridicule,  or  deprive  him  of  the  benefits  of  pub- 
lic confidence,"  etc.  BtaU  v.  Armstrong,  106 
Mo.  395.  13:  419 
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81.  A  red  envelope  sent  through  the  mails  in 
dorsed  for  return  to  an  orgaaintlon  "  to  col- 
lecting bad  debts,"  these  words  being  in  very 
large  type  so  as  to  attract  q;>ecial  attention* 
constitutes  a  libeL  Muetu  v.  TuUwr,  77  Wis. 
236,  9:  86 

By-  BUMkfUeau 

32.  MaUciously  filing  a  mechanics'  lien  with- 
out authori^  ot  law,  with  Intent  to  injure 
the  business  of  the  owner  of  the  i»operty,  oon- 
stitutes  an  actionable  libel,  where  it  results  in 
damage  by  loss  of  credit  and  customers.  Moora 
V.  Bolin,  89  Ya.  107,  16:  626 

By  protest. 

83.  A  notice  of  protest  prematurely  given  ho 
fore  the  maturity  of  a  note  is  not  ubelous  ptt 
$$  as  necessarily  charging  either  insolvency^ 
dishonesty,  or  inability  to  pay.  Birs/^flM  v» 
Ft.  Worth  Nat.  Bank,  88  Tex.  452,  16:  689 
Bat  see  next  case. 

84.  A  false  and  malicious  protest  of  a  business 
man's  draft,  without  presenting  it  to  the  y^KuV. 
at  which  it  was  made  payable  and  'at  which 
there  were  funds  to  pay  it,  and  returning  the 
protest,  with  the  draft,  to  a  party  who  had 
sent  it  for  collection,  constitute  a  libel  for 
which  the  notary  is  liable.  May  v.  Jonea  (Qa.> 
88  Ga.  808,  16:  687 

d.  Worda  about  Qffidala. 
See  also  infra,  68-72. 

85.  While  spoken  words,  in  order  to  be  de- 
famatory of  one  in  respect  to  his  public  office,, 
need  not  import  a  charge  of  crime,  yet  they 
must  go  at  least  so  far  as  to  impute  to  him 
some  mcapacity  or  lack  of  due  qualification  U> 
fiU  the  position,  or  some  positive  past  miscon- 
duct which  will  injuriously  aftect  him  in  it,  or 
the  holding  of  principles  which  are  hostile.to 
the  malaieT^aDCC  )f  tiio  government.  Sillara 
V.  Corner,  151  Mass.  50,  6:  680 

36.  The  old  doctrine  of  acandalum  magna- 
tum  has  new  ex  been  adopted  in  Massachusetts 
as  a  special  remedy.  Id. 

37.  The  expression  of  an  opinion  that  a  cer- 
tain person,  as  a  member  of  the  Legislature,  is 
corrupt  in  his  heart  and  might  be  induced  to 
change  his  course  from  improper  motives  and 
inducements,  is  not  actionable  without  aver- 
ment and  proof  of  special  damages.  Id. 

38.  A  publicjition  containing  imputations 
that  a  member  of  Uie  Legislature  went  there 
solely  for  the  purpose  of  passing  a  bill  to  en- 
rich himself  and  his  copartners  in  a  certain 
scheme,  and  that  he  had  used  both  liquor  and 
money  to  procure  votes  therefor  from  other 
members,  is  libelous.  BandaU  t.  Etenintt 
Netoa  Asao.  79  Mich.  266,  7:  809 

89.  A  picture  which  is  a  caricature  of  a 
member  of  the  Legislature  standing  on  a  plat- 
form which  rests  upon  bottles,  one  of  which 
is  marked  *'Rye*'  with  a  cask  marked  '*Gin," 
with  faucet  already  for  opening,  upon  the 
platform,  on  which  cask  his  right  foot  rests 
while  his  left  hand  is  preesed  against  his  heart, 
and  his  right  hand  extendea  holds  a  bag 
marked  "6,"  when  printed  in  connection  with 
a  publication  whioh  charges  his  corruption  in 

Srocuring  tiie  passage  of  a  bill, — ^means  that 
quor  and  money  were  used  by  him  in  pro- 
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curing  its  paMage,  and  comtitatos  a  Ubel  if 
the  imiilied  charges  are  not  true.  IcL 

40.  An  article  in  a  newspaper  charging  a 
pabiie  officer  with  unbecoming  and  improper 
conduct  merely  to  set  fees— such  as  the  solic- 
itation of  business  ror  magistrates'  courts  by  a 
constable  who  induced  persons  to  sue  out  un- 
necessary warrants — tends  to  expose  him  to 
public  contempt,  and  is  therefore  libeloua 
Auiftuta  JSoening  2few»  ▼.  Badfcrd^  91  Ckt.  — , 

80:  588 

e.  PrimUged  Oommuntectti&na. 

41.  A  privileged  communication  is  one  made 
upon  a  proper  occasion,  from  a  proper  motive, 
and  based  upon  reasonable  or  probable  cause. 
It  must  also  oe  made  in  a  proper  manner.  Cim- 
roy  V,  PitUbwrgh  Tmss,  139  Pa.  8d4,  1 1:  7S6 

42.  A  communication  made  in  the  discharge 
of  a  duty,  and  lookmg  to  the  prevention  of 
wrong  towards  another  or  the  public,  is  privi- 
leged when  made  in  good  faith.  Missouri  P, 
B,  Co,  V.  Richmond,  78  Tex.  668,        4:  280 

48.  Communications  or  publications  which 
upon  proper  occasions  are  qualified ly  privi- 
leged are  not  privileged  when  made  by  per- 
sons actuated  by  malice.  Smith  v.  Smith,  78 
Mich.  446,  8:  58 

44.  The  privileged  character  of  communi- 
cations is  not  taken  away  by  their  subsequent 
repetition  to  the  same  persons,  under  such  cir- 
cumstances that  they  would  not  be  privileged 
if  then  uttered  for  the  first  time;  especially  if  it 
occurs  in  a  discussion  growing  out  of  the  pre- 
vious communication.  Broughtony.  McCfrew 
(C.  C.  D.  Ind.)  89  Fed.  Rep.  672,        5:  406 

45.  Privilege  is  not  a  defense  to  the  publica- 
tion of  language  f alsdv  and  maliciously  stated 
as  that  of  the  plaintiff  in  an  action  for  libel. 
Belknc^  V.  BaU,  88  Mich.  583,  1 1:  78 
Frieadlar  adViee  or  accommodation. 

46.  Defamatory  words  do  not  become  privi- 
leged merely  because  uttered  in  the  strictest 
confidence  by  one  friend  to  another,  or  because 
uttered  upon  Uie  most  urgent  solicitation, 
where  the  person  uttering  them  is  under  no 
duty  to  utter  them,  and  has  no  interest  to  sub- 
serve by  uttering  them,  and  the  person  to  whom 
they  are  addressed  has  no  interest  or  duty  to 
bear,  and  no  right  to  demand  that  he  may  hear 
them      Byam  y.   OoUita,    111    N.    Y.    148, 

8:  189 

47.  A  request  by  a  young  lady  for  informa- 
tion as  to  anv  rumors  about  the  young  men  of 
the  locality  aoes  not  render  privileged  a  com- 
munication based  upon  mere  rumors  and  hear- 
say, although  believed  to  be  true  br  the  person 
giving  the  information.  M. 

48.  A  letter  by  a  mere  vohinteer.containini^ 
defamatory  statements  as  to  a  man's  character, 
not  known  to  be  true,  written  for  the  purpose 
of  breaking  off  relations  which  may  lead  to  his 
marriage  with  a  friend,  but  not  a  near  relative, 
of  the  writer,— 19  not  privileged.  Id, 

49.  A  communication,  made  by  a  man  to 
his  neighbor,  who  is  about  to  employ  a  serv- 
ant formerly  in  the  employ  of  the  speaker,  to 
the  effect  that  the  servant  stole  from  the 
speaker,  is  not  actionable,  because  privileged, 
if  made  in  good  faith,  without  malice,  in  the 
honest  belief  of  its  truth,  and  under  the  con- 
Tiction  that  the  speaker  was  in  duty  bound  1 
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I  to  make  it  to  his  neighbor,  although  it  was 
I  made  voluntariljr  and  not  in  response  to  any 
inquiry.    No  privilege,  however,  will  attach 
to  the  communication  if  made  to  a  third  per- 
son.   Fresh  v.  Cutter,  78  Md.  87,         10:  67 

60.  Placing  a  publication  showing  the  un- 
fitness of  a  person  discharged  by  a  corporation, 
for  employment  as  a  conductor,  in  the  hands 
of  agents  of  other  railway  companies,  without 
malfee,  for  the  sole  purpose  of  enabling  them 
to  avoid  the  employment  of  unsuitable  per- 
sons, whether  it  is  done  bv  request  or  not. — it 
not  actionable.  Missouri  P.  B  Co.  v.  Rieh' 
mond,  78  Tex.  568,  4:  880 

51.  Statements  by  the  principal  of  a  deaf 
mute  institute,  who  was  really  its  executive 
head  and  manager  charged  with  the  duty 
carefully  to  observe  the  moral  conduct  of 
teachers  as  well  as  scholars,  made  to  the 
executive  committee  and  president  of  the 
board  of  trustees,  which  have  a  correspond- 
ing duty  in  respect  to  the  welfare  of  the  in- 
stitution, to  the  effect  that  a  superintendent 
of  the  sewing  department,  who  also  instruct- 
ed a  class  in  sewing,  had  sent  to  his  wife  an 
obscene  publication,  are  confidential  and  priv- 
ileged, if  believed  by  him  to  be  true,  and  are 
not  actionable  unless  express  malice  or  malice 
in  fact  is  shown  on  his  part.  Eiemmens  v. 
NelaoT^  186  N.  Y.  517,  80:  440 

In  course  ^ofdntieo  or  bnalneas. 

53.  A  description  of  certain  items  claimed 
to  have  been  misappropriated  bv  a  defaulting 
bank  cashier,  in  a  statement  of  claim  furnished 
by  a  bank  officer  to  the  sureties  on  the  cashier's 
bond  upon  which  suit  had  been  brought,  as 
"  Cash  Items  drawn  by  collusion  with  the  tel- 
ler," there  being  no  i^ue  which  called  for  an 
investigation  of  the  teller^s  conduct  nor  any  in- 
quiry in  regard  to  it,~iB  a  libelous  publication 
regfixding  the  teller,  which  prima  facie  evidence 
is  not  privileged;  and  the  burden  of  showing 
its  necessity  or  relevancy  and  consequent  priv- 
ilege is  upon  the  banl^  Moore  v.  Manufde- 
turen  Nat.  Bank,  128  N.  Y.  420,       11:  758 

58.  A  communication  made  by  the  cashier  of 
a  bank  to  a  stockholder  with  reference  to  the 
solvency  of  the  plaintiff,  who  was  surety  upon 
an  official  bond  to  the  bank,  is  privileged;  and 
it  is  not  necessary,  to  justify  the  communicsr 
tion,  that  it  be  in  response  to  an  inquiry  made 
by  the  stockholder.  BothhoU  v.  JJunkle  (K. 
J.  Err.  &  App.)  58  N.  J.  L.  (24  Yroom) 
488,  18:  655 

54.  Statements  as  to  the  unfitness  of  a  p^^r- 
son  for  employment  as  a  conductor,  in  a  book 
furnished  to  its  offlcen  by  a  corporation  from 
whose  employment  he  had  been  discharged, 
and  which  had  about  24,000  persons  in  its  em- 
ploy, in  order  that  they  might  not  re-employ 
men  who  had  proved  themselves  incompetent 
or  untrustworthy,  even  if  the  statements  are 
false, — are  not  actionable,  in  the  absence  of  ex- 
press malice.  Missouri  P.  B  Co,  v.  Bidimond. 
73  Tex.  568,  4:  880 

95.  At  a  meeting  of  tlie  stockholders  of  a 
corporation,  anv  party  interested  in  the  corpo- 
ration has  a  right  to  communicate  whatever  bo 
knows  in  respect  to  its  management  or  the  con- 
duct of  its  employees;  and  if  he  believes,  from 
his  own  observation  or  information  received 
from  other  sources,  that  his  statements  are 
true,    his    oommunicationa    are    privileged. 
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Broughton  t.  McQrew  (C.  C.  D.  Ind.)  89  Fed. 
Rep.  672,  5:  406 

56.  The  preaeDoe  of  attorneys  at  a  meeting 
of  stockholders  of  a  corporation,  at  the  instance 
and  request  of  the  officers,  will  not  take  awaj 
the  pnvileged  character  of  communications 
relative  to  Uie  management  of  the  corporation 
and  the  conduct  of  employes.  Jd. 

57.  The  privileged  character  of  a  commu- 
nication by  a  stockholder  of  a  corporation,  as 
to  the  drunkenness  of  its  general  manager, 
made  at  a  meeting  for  the  election  of  directors 
and  other  business,  is  not  lost  because  not  mado 
unli]  after  the  election.  •^^• 
By  oommercial  Mency. 

58.  Publications  ofcommercial  agencies,  is^ 
sued  to  their  subscribers  generally,  are  not 
priyileged  communications.  They  are  only 
privileged  when  made  in  confidence  to  a  sub- 
scriber who  is  interested  in  the  pecuniary  stand- 
ing of  the  merchant  reported.  Bradstreet  Oo, 
V.  GiU,  72  Tex.  116,  8:  406 

59.  A  privilege  as  to  a  communication  by  a 
commercial  agency  to  those  persons  who  are 
interested  in  obtaining  the  particular  informa- 
tion and  to  whom  it  is  furnished  upon  special 
request  does  not  extend  to  false  communica- 
tions made  to  patrons  who  have  no  such  in- 
terest in  the  subject  matter.  PolUuky  v.  Min- 
chener,  81  Mich.  280,  9:  lOS 

60.  A  publication  by  a  mercantile  agencj 
of  a  false  statement  that  a  firm  has  assigned  is 
not  privileged  when  voluntarily  made,  with- 
out any  request  for  information,  and  sent  out 
to  all  its  subsmbers,  whether  creditors  of  the 
firm  or  not,— especially  when  the  agency  de- 
clined, after  request,  to  retract  the  statement. 
Mitchell  V.  Bradstre&t  Oo.  116  Mo.  — , 

80s  188 

61.  Communications  sent  to  the  members  of 
an  organization  to  compel  dellnauenc  debtors 
to  pay  up,  showing  the  name  or  a  debtor  on 
the  delinquent  list,  are  libelous  and  not  privi- 
leged, where  the  object  is  not  to  protect  mem- 
bers from  trusting  such  debtors,  but  merely  to 
aid  them  in  coerdng  payment,  and  the  mem- 
bers of  the  association  arie  not  interested  in  the 
communications  in  any  other  way  than  to 
m^e  their  own  debtors  pay  up.  Muetee  v. 
l^teur,  77  Wis.  286,  9;  86 
Wordii  used  in  judieial  proeeeding^ 

62.  A  party  to  an  action  is  protected  against 
all  inquiry  into  his  motives  in  uttering  words 
during  the  course  of  the  trial,  concerning  the 
opposite  party  or  his  witness,  that  are  relative 
and  pertinent  to  the  issue,  however  defamatory 
they  may  be.  Nmen  v.  Cramer^  104  N.  C. 
574.  6:  780 

63.  The  manager  of  a  corporation,  repre- 
senting it  on  a  trial ,  has  the  same  privilege  tbat 
he  would  have  if  he  was  himself  a  party,  in 
respect  to  words  spoken  by  him  in  the  cour<^ 
of  the  proceedings.  Id, 

64.  Saying  "That's  a  lie."  of  tlie  testimony 
of  a  witness  on  the  opposite  side,  is  not  action- 
able when  spoken  by  a  manager  of  a  corpora- 
tion representing  it  on  the  trial,  although  it 
was  represented  also  by  attorney.  Id. 

65.  No  aoUon  for  libel  can  be  maintained 
for  any  defamatory  matter  contained  in  a 
pleading  in  a  court  of  civil  jurisdiction.  Such 
a  publication  is  absolutely  privileged.  Rur^je 
V.  Franklin,  72  Tex.  585.  8:  417 

See  Index  to  Notes  Preoedingw 


Report  of  saehproeeedinipi. 

66.  The  publication  of  the  pleadings  or  other 
contents  of  the  files  in  a  private  suit  between 
third  parties,  by  a  newspaper,  before  hearine 
or  action  in  open  court,  is  not  piivilege£ 
Park  V.  DHnnt  Free  Frees  Oo.  73  Mich.  660. 

1:  699 

67.  It  is  the  common  right  of  anyone  to 
publish  the  fact  that  a  judgment  has  been  ren- 
dered against  another,  sutetantially  as  shown 
by  the  record  of  the  court  in  which  it  was  en- 
tered, but  not  to  publish  in  connection  there- 
with a  declaration  in  the  form  of  a  headline,  or 
otherwise,  that  the  judgment  debtor  was  em- 
barrassed.   Bayee  v.  Frees  Oo.  137  Pa.  642, 

6:  648 

About  offlelale  or  eandldatee* 

68.  Free  and  open  comment  and  criticism 
upon  the  acts  of  ^  person,  which  are  matters 
of  public  concern,  are  privUej^ed.  Burt  v. 
Advertiser  Newspaper  Oo.  154  Mass.  288, 

18:  97 


The  privilege  of  discussion  as  to  the 
acts  of  public  persons  does  not  extend  to  the 
making  of  false  statements  of  fact.  Id. 

70.  False  statements  concerning  a  candidate 
for  office  are  not  included  within  the  privilege 
of  discussing  his  character  and  fitness.  Bmiih 
V.  Burrtu,  U)6  Mo.  94,  18:  69 

71.  The  privilege  of  criticising  public  offi- 
cers does  not  excuse  a  false  and  maiidous  def- 
amation of  a  public  officer  by  charging  htm 
with  inducing  persons  to  sue  out  unnecessary 
warrants  merely  to  increase  his  own  fees. 
Aufftuia  Bvening  News  v.  Badford^  91  Ga.  — . 

80:  688 

72.  To  publish  of  a  candidate  for  Congress 
a  false  and  malicious  article  representing  him 
as  saying,  "I  don't  propose  to  go  into  aebate 
on  the  tariff  additions  on  wool,  quinine,  and 
all  the  things,  because  I  aint  built  that  wav," 
printing  the  words  in  a  coarse  and  bald  imita- 
tion of  his  handwriting,  with  misspelled  words, 
and  an  imitation  of  his  genuine  signature  at  the 
end, — Is  libelous,  and  not  privileged.  BeUcnap 
V.  BaU,  88  Mich.  588,  1 1:  78 

78.  Communications  made  by  a  resident  of 
a  town  in  response  to  inquiries  directed  to  him 
by  a  United  States  postoffice  inspector  as  to 
the  character  and  qualifications  of  an  applicant 
for  the  position  of  postmaster  of  the  town  are 
privileged,  if  made  in  good  faith  and  from  an 
bonest  motive  without  malice.  FostuH  v. 
Ma/rbU,  63  Yt  481,  11:  168 

In  notice* 

74.  Defamatory  words  in  a  notice  forbidding 
all  persons  from  trusting  or  harboring  a  wife 
on  the  husband's  account  arc  evidence  of  mal- 
ice, and  not  privileged.  BnUth  v.  8miL%  73 
Mich.  445,  8:  68 

CKarginff  infringement* 

75.  A  puolication  charging  that  the  books  of 
another  person  infringed  a  copyright  ia 
privllegea  when  made  by  a  person  claiming 
exclusive  rights  under  the  copyright,  unless 
made  with  express  malice;  and  the  fact  that 
the  copyright  was  improperly  allowed. or  that 
the  copyrighted  works  were  not  the  subject  of 
a  valid  copyright,  does  not  deetroy  the  privi- 
lege. John  W,LoveU  Oo.  v.  BaugfOvn,  116  N. 
77530,  6:  868 


LIBEL  AND  iJLANDEK,  IL  f— LICENSE,  I. 


497 


f.  Slander  of  Titls. 

See  also  supra,  75;  Injunction,  127, 128. 

76.  An  action  for  slander  of  title  cannot  be 
maintained  for  statements  causing  tbe  breach 
by  a  third  person  of  a  valid  contract  to  pur- 
<;hase  plaintiff's  property.  Burkett  y.  Griffith 
90  Cal.  682,  18:  707 

77.  A  person  is  not  liable  for  statements  iu 
disparagement  of  tbe  title  to  another's  prop- 
erty because  a  third  person  has  been  thereby 
deterred  from  purchasing  it,  unless  he  made 
tbe  statements  to  the*  latter,  or  directed  or  au- 
thorized their  communication  to  him.         Id. 


III.  Actions;  Defenses. 

78.  A  newspaper  must  have  a  circulntion  out. 
side  of  the  county  in  which  it  is  published,  in 
order  to  have  a  **general  circulation"  witbin 
the  meaning  of  the  Nebraska  statute  concern- 
ing libel,  which  makes  the  offense  greater 
when  tbe  libel  is  published  in  a  paper  having 
-a  general  circulation.  Koen  y.  State  (Neb.) 
85  Neb.  676,  17:821 

79.  In  prosecutions  for  libel,  it  is  not  neces- 
sary to  prove  express  m^ice,  where  the  al- 
leged libelous  article  is  libelous  per  be.  Stale 
V.  Brady,  44  Kan.  485,  9:  606 

80.  Newspaper  reporters  are  to  be  judged  by 
the  same  standard  as  other  persons,  in  respect 
to  the  care  to  be  observed  to  prevent  mistakes 
in  what  they  give  to  the  public.  Park  v.  De- 
troit Free  Press  Go.  72  Mich.  560,        1:  590 

81.  It  is  not  a  legal  excuse  that  defamatory 
matter  was  published  accidentally  or  inadver- 
tently, or  with  good  motives,  and  with  an 
honest  belief  in  its  truth.  Moore  v.  Francis, 
121N.  Y.  199,  8:814 

82.  Retisonable  cause  to  believe  a  libelous 
charge  is  no  defense  for  its  publication.  Burt 
v.  Adtertiter  Newspaper  Co,  154  Mass.  288, 

13:  97 

83.  Merc  belief  in  the  truth  of  the  publication 
fs  not  necessarily  enough  to  constitute  *'gooa 
faith"  on  the  part  of  the  publisher;  there  must 
have  been  an  absence  of  negllj^ence.  as  well  as 
improper  motives,  in  making  the  publication. 
It  must  have  been  honestly  made  in  the  belief 
of  its  truUi  and  upon  reasonable  grounds  for 
this  belief,  after  the  exercise  of  such  means  to 
verify  its  truth  as  would  be  taken  by  a  man  of 
ordinary  prudence  under  the  circumstances- 
AUen  V.  Piotieer  Press  Go.  40  Minn.  117, 

3:  688 

84.  It  is  no  excuse  or  defeuse  for  publish- 
ing a  libelous  notice  forbidding  credit  to  a 
woman  on  her  husband's  account,  tiiat  de- 
fendant caused  it  to  be  published  and  paid  for 
it  by  direction  of  the  husband,  who  was  his 
son.     Smith  V.  Smith,  73  Mich.  445,       8:  68 

85.  Although  an  action  for  libel  or  slander 
muy  be  maintained,  if  a  criminal  accusation 
was  made  with  no  bona  fide  intention  of  pros- 
ecuting It,  yet  an  action  brouglit  for  malicious 
prosecution  cannot  be  retained  and  treated  as 
one  for  libel  and  slander,  if  the  defamatory 
words  arc  not  set  out  in  tlie  complaint.  Coop- 
er V.  Armour {C.  C.  N.  D.  N.  Y.)  42  Fed.  Kep. 
^15,  8:  47 

L.  R.  A.  Dig.  82 


86.  When  an  allocrefl  libelou.s  pu>»lication  con- 
sists of  several  epithets,  defendant  may  bo 
permitted  to  disclaim  any  intention  to  apply 
certain  of  the  epithets  to  plaintiff,  and  to  Justify 
the  othei-s.  Amott  v.  Standard  Asso,  57  Conn. 
86,  8:  69 
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Charitable  Gift  for,  see  Chaeities,  25,  87. 
Impairing  Obligation  of  Contract  in  Gift  to, 

see  doNTUACTS,  8S2. 
Gift  to  Town  for,  see  Towns,  11. 


LICENSE. 

I.  From  Private  Persons. 
II.  From  Public  ;  Of  Uioirr  to  Do  Business. 

To  Commit  an  Assault,  see  Assault  and 
Battery,  10. 

Of  At'omeys,  see  Attorneys,  14. 

Of  Social  Club,  see  C'lub,  1. 

For  Interstate  Commence,  see  Commerce,  47- 
59. 

Constitutional  Equality  of  Right  to,  see  Con- 
stitutional Law,  10l-10i<. 

Due  Process  as  to  Seizure  for,  see  Constitu- 
TiON.\L  Law,  155. 

By  Parol,  under  Statute  of  Frauds,  see  Con- 
tracts, 73. 

Revocation  of,  see  Contracts,  112. 

Vested  Right  under,  see  Contracts,  112. 

For  Right  of  Unlicensed  Persons  to  Recover 
for  Services,  see  Contracts,  169-172. 

As  Distinguished  from  Easement,  see  Ease- 
ments, 11. 

Presumption  as  to  Proper  Refusal  of,  see  Evi- 

DENCK,  189. 

As  Evidence,  see  Evidence,  854. 

As  to  Fixtures,  see  Fixtures,  82,  8& 

Of  Hacks,  see  Hacks,  1. 

To  Use  Streets,  see  Highways,  14. 

For  Obstruction  of  Streets,  see  Highways, 
107. 

For  Marriage,  see  Husband  and  Wife,  8-6. 

For  Sale  of  Liquors,  see  Intoxicating  Li- 
quors, 1,  19,  20.  68. 

As  Distinguished  from  Lease,  see  Landi/ORd 
AND  Tenant.  1. 

To  Revive  Lease,  see  Landlord  and  Tenant, 
66. 

Who  Is  a  Peddler  Requiring,  see  Peddlers,  6. 

Of  Vessels,  see  Shipping,  2. 

Ripening  into  Adverse  User,  see  Waters, 
148-145. 


I.  From  Private  Persons. 

1.  A  license  or  consent  of  a  joint  tenant  of 
a  mine  to  take  ore  therefrom  extends  only  to 
his  interest  in  tbe  mine.  Omaha  ds  G.  Smelt- 
ing 4k  B.  Co.  V.  Tabor,  18  Colo.  41,      6:  286 

2.  A  license  or  consent  cannot  be  extended 
by  inference  as  a  consent  to  enter  property 
not  spoken  of  or  referred  to  in  the  conversa- 
tion hi  which  tbe  license  was  given.  Id, 
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LICENSE.  II. 


RevocAtion* 

8.  A  mere  implied  license,  no  matter  how 
long  enjoyed,  to  transact  a  business  on  rail- 
road cars  for  which  no  consideration  has  been 
paid,  is  revocable  at  any  time;  and  such  revo- 
oation  results  from  notice  not  to  prostcute  the 
business  in  the  future.  Fluker  v.  Georyia  li. 
d  Bkg,  Go,  81  Ga.  461,  8:  848 

4.  One  who  persists  in  using  the  license 
after  notice  of  its  termination  may  be  pre- 
vented from  so  doing  by  such  forc«,  not  ex- 
tending to  life  or  limb,  as  may  be  necessary 
to  effectuate  his  expulsion  from  the  premises. 

Id. 

5.  In  the  case  of  a  drain  maintained  across 
land  by  mere  parol  license  of  the  owner  of  the 
land,  he  may  revoke  Uie  license  and  proceed 
to  use  his  land  as  though  the  drain  were  not 
there,  without  giving  notice  to  the  licensee. 

Wilson  v.  6t,  I'aul,  ji,  ct-  M,  li,  (Jo,  41  3iinn. 
r,6,  4:  378 

6.  A  parol  agreement  which,  altnough  for 
a  consideration,  is  only  a  license  to  use  water 
from  a  spring,  is  revoked  by  a  deed  from  the 
owner  granting  to  another  person  the  right  to 
draw  such  an  amount  of  water  from  the  spring 
as  will  in  fact  exhaust  it.  Eckerson  v.  (happen 
110  N.  Y.  585,  .1:  487 

7.  A  license  creates  no  easement  in  land. 
It  is  founded  on  personal  confidence,  and  is 
not  assignable,  and  its  continuance  depends 
on  the  will  of  the  party  ^ving  it,  and  it  is  re- 
vocable, unless  the  license  is  executed  under 
such  circumstances  as  would  authorize  the 
Interference  of  equity  to  prevent  fraud.  Chtr- 
tis  V.  La  Grand  Hydraulic  Water  Go.  20  Or. 
34,  10:  484 

8.  A  parol  license  to  do  certain  acts  on  land 
is  revocable,  not  only  at  the  will  of  the  owner 
of  the  property  on  which  it  is  to  be  exercised, 
but  also  by  his  death,  bv  alienation  or  demise 
of  the  land  by  him,  and  by  whatever  would  de- 
prive the  ori^nal  owner  of  the  right  to  do  the 
acts  in  question,  or  give  permission  to  others  ^ 
do  them.    Eoc^kins  v.  Farrington,  150  Mass. 

19.  .  *•  ^^® 

But  see  cases  next  following. 

9.A  permission  or  license,  ex  press  or  implied, 
to  use  the  property  of  another  in  a  paitic- 
ular  manner  or  for  a  particular  purpose,  on 
the  faith  of  which  one  has  expended  money, 
is  an  executive  or  irrevocable  license  which 
cannot  be  revoked,  where  the  latter  cannot  be 
restored  to  his  original  position.  Pierce  v. 
(Mand.  181  Pa.  189,  7:  752 

10.  To  allow  one  to  revoke  a  license,  when 
it  was  given  to  influence  the  conduct  of  an- 
other and  cause  him  to  make  large  invei>t- 
ments,  would  operate  as  a  fraud,  and  war- 
rant the  interference  of  equity  to  prevent  it. 
imder  the  doctrine  of  equitable  estoppel. 
ffurtvi  V.  La  Grande  Hydraulic  WaUr  Co,  20 
Or.  84.  10:  484 

J 1.  The  point  of  diversion  of  water  by  a  li- 
censee, and  the  place  on  the  land  where  the  li- 
cense was  to  be  exercised,  having  been  fixed 
with  the  consent  of  the  licensor  by  building  a 
dam  and  laying  pipes  and  diverting  the  water, 
the  place  of  dtercising  the  license  cannot  be 
changed.  Id- 

12.  Where  a  dam  has  been  built  and  pipes 
laid  by  a  licensee,  with  consent  of  the  licensor, 
for  the  dive.Tsion  of  water,  the  license  is  irrev- 

See  Index  \o  Notes  Preoediii£f. 


ocable  so  long  as  the  dam  and  pipes  remain 
for  the  purposes  for  which  they  were  con- 
structe(i.  ,  Id. 

13.  The  assent  of  the  lower  proprietor  to 
the  construction  of  a  ditch  on  his  land  to  con- 
nect with  another  on  the  land  of  the  upper 
proprietor,  for  the  purpose  of  carrying  off  the 
drainage  of  a  natural  swale  having  the  same 
general  course,  is  in  the  nature  of  a  license^ 
which,  having  been  accepted,  and  the  rights 
conferred,  assumed  and  exercised,  cannot  be 
set  aside  or  disregarded.  Vannet;t  v.  Fleming 
79  Iowa,  638,  8:  877 

14.  An  irrevocable  license  to  the  use  of  a 
driveway  exists  where  'expense  has  been  in- 
curred in  erecting  and  maintaining  gates  upon 
the  faith  of  an  agreement  for  a  perpetual  ease- 
ment, and  for  more  than  thirty  years  the  use 
has  been  acquiesced  in.  Nowlin  v.  Wliipple 
1:^0  lad.  r>9(),  6:  169 

15.  That  which  a  licensee  has  already  done 
does  not  become  unlawful  by  the  revocation  of 
the  license,  if  it  be  an  act  done  on  the  premises 
of  the  licensor,— as,  if  he  has  erected  a  stnic- 
ture  thereon;  but  he  loses  his  right  to  conthiue 
to  maiatnia  it.  Hodgkins  v.  Fwrrington,  160 
Mass.  19.  6:  890 

18.  Where  defendants'  grantor,  by  oral 
agreement  with  plaintiffs'  grantor  and  by  his 
permission,  built  up  a  garden  wall  which  stood 
principally  on  the  lauds,  of  plaintiffs'  grant- 
or and  a  part  of  which  was  wholl  v  on  such 
land,  and  extended  his  building  by  letting  hia 
timbers  into  the  wall  as  thus  built  up,  the  erec- 
tion of  the  superstructure  on  the  wall  and  in- 
seition  of  the  timbers  therein  were  not  unlaw- 
ful when  constructed:  but  the  defendants  lose 
the  right  to  continue  them  when  the  plaintiffs' 
land  becomes  the  property  of  another,  who  re- 
quests their  removal.  Id, 

17.  If  defendants  do  not,  when  requested, 
remove  their  superstructure  and  timbers  erect- 
ed by  license  on  plaintiffs'  land,  the  plaintiffs 
have  the  right  to  do  this  or  have  it  done,  even 
if  serious  injury  thereby  results  to  the  defend- 
ants. Id, 

18.  The  fact  that  the  plaintiffs  will  suffer  no 
substantial  injury  if  the  wall  erected  on  their 
land  under  a  parol  license  remains  as  it  is,  while 
the  defendants  will  suffer  heavy  loss  if  the  wall 
is  removed  and  they  are  thus  compelled  to  take 
out  the  timbers  of  a  structure  inserted  therein^ 
and  erect  a  new  wall  on  their  own  land  to  sup- 
port their  building,— cannot  give  them  a  right 
to  the  plaintiffs'  property  if  tliey  have  no  I^scbX 
interest  therein.  Id. 

1 9.  A  parol  license  by  a  canal  company  to  erect 
a  bridge  can  be  revoked  after  many  years'  use 
of  the  bridge,  when  it  is  desired  to  clear  out 
and  enlarge  the  canal.  Baee  v.  Boanoke  Na/c, 
db  W.  P.  Go.  Ill  N.  C.  439,  19:  847 


II.  From  Public  ;  Op  Right  to  Do  Business. 

20.  Mere  taxation  of  an  unlawful  business 
does  not  legalize  it.  Palmer  v.  State,  88 
Tenn.  553,  8:  880 

21.  The  special  assistant  of  the  department 
of  agriculture  has  no  power  to  bind  tne  boar<t 
in  the  matter  of  granting  licenses  by  any  rep- 
resentations he  can  make.  Port  BoycU  Mtn. 
Go,  V.  Hagood,  80  S.  C.  519,  8:  841 
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22.  A  city  cannot  levy  an  occupation  tax 
on  persons  not  similarly  taxed  by  the  state 
nnder  Tex.  Const,  art,  8,  g  1,  providing  that 
such  taxes  by  any  county,  city,  or  town  "shall 
not  exceed  one  faalf  of  the  tax  levied  by  the 
state  for  the  same  period  on  such  profession 
or  business."  Hoefling  v.  JSan  Antonio  (Tex.) 
85  Tex.  228,  16:  608 

23.  The  municipality  of  Jacksonville,  Flor- 
ida, has  no  power  to  select  the  subjects  of  oc- 
cupational taxes  for  raising  revenue,  but  is 
limited  to  the  occupations  named  in  its  char- 
ter or  tlie  revenue  laws  of  the  state.  Jack- 
ionvilU  V.  Ledwith,  26  Fla.  163,  9:  69 

24.  A  city  is  not  liable  for  a  privilege  tax 
on  its  waterworks,  under  the  Tennessee  Rev- 
enue Act  of  1887,  where  the  works  are  corpo- 
rate property  provided  for  furnishing  water 
to  extinguish  fires  and  sprinkle  the  streets  and 
to  supply  its  citizens,  either  as  a  gratuity  or 
for  a  compensation.  Smith  v.  ^asliville,  88 
Tenn.  46<l,  7:  469 

25.  The  liability  of  a  city  for  a  privilege 
tax  on  its  waterworks,  on  the  ground  of  fur- 
nishing persons  and  corporations  outside  the 
corporate  limits,  cannot  be  determined  in  a 
suit  to  recover  money  paid  under  protest  for  a 
privilege  tax  assessed  undei  the  Tennessee 
Kevenue  Act  of  1887,  for  exercising  the  privi- 
lege of  running  a  water  company  within  ita 
own  limits,  where  there  was  no  assessment  for 
doing  business  elsewhere  than  in  the  cit7,  and  it 
does  not  appear  that  parties  receiving  uxe  water 
outside  of  the  city  were  in  any  city,  town,  or 
taxing  district,  or.  if  in  any  of  these,  what  was 
the  number  of  inhabitanta  therein,  as  the 
umouut  of  the  tax  depends  on  such  popula- 
tion. Id. 
ReTOcation* 

26  A  vested  right  cannot  be  acquired  in  a 
license  granted  under  an  ordi  nance  that  gives 
or  reserves  the  power  to  revoke  it  Ch^s  v. 
Bemus.  17  R.  I.  230,  18:  57 

27.  The  power  to  revoke  licenses  is  in  his 
discretion,  conferred  on  the  mayor  by  the  com- 
mon council  of  a  city,  is  not  unreasonable  or 
oppressive,  though  exercised  without  his  giv- 
ing notice  to  the  licensee.  Id. 

28.  Licensing  a  person  to  keep  a  private 
meat-market  for  several  years  aoes  not  compei 
the  city  to  continue  granting  such  a  license,  or 
to  prohibit  keeping  a  market  within  the  district 
where  it  is  situated.  Newson  v.  Qalveaton,  76 
Tex.  559,  7:  797 
For  what  business. 

29.  A  state  law  requiring  the  registration  of, 
and  the  payment  of  a  tax,  by  every  individual 
or  firm  or  agent  engaged  in  the  business  of 
buying  or  selling  futures,  applies  to  the  agent 
of  a  firm  located  in  another  State,  who  merely 
solicits  orders  within  the  State  imposing  the 
tax,  which  are  filled  by  his  principals,  after 
which  he  delivers  the  profits  to  or  collects  the 
losses  from  the  customer,  and  never  himself 
completes  a  purchase  or  sale.  Alejatider  v. 
State,  86  Ga.  246.  10:  859 

80.  A  city  ordintmce  empowering  the  city 
coandl  "to  license  and  tax  all  exchange,  loan, 
and  brokers'  ofiices,  agencies  of  insurance  officer 
.  .  .  within  the  city,"  gives  the  power  to 
compel  each  agent  to  pay  the  tax  tor  each  com- 
pany represented  by  him.  Simrail  v.  Coving- 
ton, 90  Ky.  441,  9:  666 
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81.  Under  the  Pennsylvania  Act  of  April  16, 
1845  (P.  L.  588),  providing  for  licenses  lor  the- 
atrical exhibitions,  etc.,  a  license  must  be  had 
for  the  exhibition  of  an  opera.  BeU,  Com.  v. 
MaJin,  121  Pa.  225,  1:  864 

82.  An  ordinance  requiring  a  license  of 
every  person  wJbo  shall  "hire  out,  keep,  or  use 
for  hire  upon  the  streets,  .  •  .  any  vehicle 
of  any  description  or  name  whatever,  either 
for  the  conveyance  of  passengers  or  for  the 
conveying  or  transportation  of  eroods,  wares  or 
merchanaise,  or  other  articles,  '—does  not  re- 
quire a  license  of  the  owners  of  wagons  and 
teams  who  hire  them  out  by  the  day  for  the 
transportation  of  freight  to  persons  who  use 
and  control  the  teams*  Siate  v.  Bobin»on 
42  Minn.  107,  6:  839 

88r Offering  to  sell  his  sample  at  onehouse.fol- 
lowed  by  a  sale  and  delivery  of  it  at  the  next 
one,  will  not  bring  an  agent  employed  in  so- 
liciting orders  for  his  principal  in  another  State 
within  the  provisions  of  a  state  statute  impos- 
ing a  license  tax  upon  persons  who  shall  ''deal 
in  the  selling"  of  goods,  wares,  or  merchandise. 
Re  Houston  (C.  0.  W.  D.  Mo.)  47  Fed.  Rep. 
589,  14:  719 

84.  A  planter  or  farmer  keeping  a  store  on  his 
plantation,  and  selling  ^oods  and  liquors  to  his 
employes  exclusively,  is  "  doing  a  business  of 
selling  at  retail,"  within  the  terms  of  a  statute 
requiring  a  license.  Thibaut  v.  Kearney  (La.) 
45  La.  Ann.  149,  18:  596 

85.  A  photographer  is  not  "engaged  in  a 
mechanical  pursuit,"  within  the  meaning  of 
the  Louisiana  Constitution,  exempting  those 
engaged  in  such  pursuits  from  a  license  tax; 
but  he  is  an  artist,  practicing  an  occupation  in 
which  the  mind  is  chiefly  concerned,  the  hands 
and  body  being  less  so.  Ifmo  Orleane  v.  Mobira 
42  La.  Ann.  1098,  H:  141 
Discriminaiioiu 

86.  The  imposition  of  a  license  tax  upon  in- 
surance agents  and  solicitors  representing 
any  insurance  company  not  located  within 
the  city  is  invalid  because  unequal,  unjust, 
and  partial  SmirdU  v.  Covington,  ^  Ky. 
4^,  9|  656 

37.  A  city  ordinance  which  imposes  a  fixed 
sum  upon  each  of  the  various,  avocations 
therein  named,  and  makes  no  exceptions  in 
favor  of  or  against  any  person  who  may  de- 
sire to  v^i*8"6  ^^^  busmess  taxed,  does  not 
violate  the  rule  respecting  uniformity  pre- 
scribed by  the  Constitution  and  statute.  J/a- 
geiiau  v.  Fremont,  80  Neb.  848,  9:  786 

88.  A  borough  ordinance  which  discrimi- 
nates against  nonresidents  bv  prohibiting  all 
persons  from  peddling  or  selling  goods  from 
bouse  to  house  without  a  license,  which  is  fixed 
at  80  high  a  figure  that  it  amounts  to  prohibi- 
tion, but  which  excepts  residents  of  the  borough 
from  its  provisions,  is  void.  The  borough  can 
have  DO  better  right  to  adopt  discriminating 
trade  xegulationa  than  the  state  has.  hayre  ▼. 
PhiUipH,  148  Pa.  482,  16:  49 

89.  The  provision  of  the  charter  of  the  vil- 
lage of  Allecan,  Michigan,  tliat  the  board  of 
trustees  shull  have  full  power  to  license  and 
regulate  hawkers,  hucksters,  and  peddlerSjWill 
not  validate  the  by- law  requiring  a  license  fee 
from  persons  selling  fresh  meat  in  the  streets  in 
less  than  specified  quantities,  where  the  sale 
of  no  other  food  whatever  is  licensed.    8uch 
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a  by-law  is  an  exercise  of  arbitrary  class  legis- 
lation for  the  benefit  of  shopkeepers,  and  is 
not  an  exercise  of  police jpower  in  the  interest 
of  the  public  health.  0/uiddock  v.  Day,  75 
Mich.  27.  4:  809 

Reasoukbleness ;  amomit. 

40.  An  ordinance  makin<^  it  unlawful  tosel 
at  auction  goods  imported  Into  the  city  for 
that  purpose,  except  on  payment  of  a  license 
fee  of  $25  per  day,  is  an  unreasonable  exercise 
of  the  power  expressly  given  to  regulate  auc- 
tioneering, and  to  regulate,  license,  or  prohibit 
the  sale  at  auction  ot  goods  imported  into  the 
corporation  for  that  purpose.  Be  8ipe  (Ohio) 
49  Ohio  St.  586,  17:  184 

41.  The  grant  to  a  city  of  authority  to  reg- 
Uiate  the  vending  of  meats,  etc..  justifies  tlie 
imposition  of  such  fees  and  charges  as  will 
cover  the  expense  of  inspecting  the  articles 
offered  for  sale  and  of  police  supervision  of 
the  business.  Ja^iksonvtlle  ▼.  Ledtoith,  26  Fla. 
163.  9:  69 

42.  Upon  licensing  a  market  in  a  municipal 
corporation  a  sufficient  fee  may  be  charged  to 
cover,  not  only  the  necessary  expense  of  issuing 
the  license,  but  also  that  of  the  additional  labor 
of  officers  and  other  expenses  imposed  upon 
ihe  public  by  the  business.  Id. 

4:3.  Where  a  muuicipiility  inthe  exercise  of 
the  police  power  imposes  alicense  charge  on  a 
busmess  which  for  the  protection  of  health  re- 
quires daily  inspection  and  supervision,  the 
amount  of  such  charge  will  be  presumed  to 
be  reasonable,  and  not  a  tax  for  revenue,  un- 
less the  contniry  cleaily  appears  or  is  estab- 
lished bv  proper  evidence.  Atkins  ▼.  Phillips, 
26  Fla.  281,  10:  168 

44.  An  imposition  of  a  monthly  license  fee 
of  $5  for  vending  fresh  meats  outside  of  the 
public  market,  at  places  called  private  mar 
kets,  within  a  city,  is  not  an  abuse  of  the 
police  power.  Id, 

45.  If  it  were  proper  for  a  village,  under  a 
provision  in  its  charter  that  its  trustees  should 
license  and  regulate  hawkers,  hucksters,  and 
peddlers,  to  impose  a  license  solely  on  street 
peddlers  of  fresh  moat  selling  less  than  a  spe- 
cified quantity,  alicense  fee  of  ^10  per  month 
in  a  village  having  no  market,  and  therefore 
no  market  regulations,  would  be  excessive 
and  unreasonable.  Chaddock  v.  Day,  75 
Mich.  527,  4:  809 

46.  The  amount  which  municipal  corpora- 
tions majr  demand  as  a  license  tee,  under  Mansf . 
(Ark.)  Dig.  §  751,  giving  them  power  to  reg- 
ulate drumming,  or  soliciting  persons  who 
arrive  on  trains  or  otherwise,  £r  hotels,  board- 
in  sr-hpuses,  etc.,  and  to  license  such  drummers, 
and  punish  by  fine  any  violation,  depends  upon 
thp  extent  and  exj^nse  of  the  municipal  super- 
vision made  necessary  by  the  business  in  the 
city  or  town  where  it  is  licensed;  it  cannot  be 
made  large  enough  to  become  a  source  of 
Tp'  onue  to  the  city.  FayctteHUe  v.  Carter 
62  Ark.  801,  6:  609 

47.  Under  Mansf.  (Ark.)  Dig.  §  751,  provid- 
ing that  all  municipal  corporations  shall  have 
power  to  regulate  drumming,  or  soliciting  per- 
sons who  arrive  on  trains  or  otherwise,  for 
hotels,  boarding-houses,  etc.,  and  to  license 
such  drummers,  and  punish  by  fine  any  viola- 
lion,  if  the  fee  required  is  not  plainly  unreason- 
able the  courts  will  not  interfere  wiih  the  dis- 
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cretion  of  the  council  in  fixing  it;  and  unless 
the  contrary  appears  on  the  face  of  the  ordi- 
nance requiring  it,  or  is  established  by  proper 
evidence,  it  wiU  be  presumed  that  the  fee  was 
reasonable.  Id. 

48.  A  license  tax  cannot  be  upheld  as  an 
inspection  law  in  respect  to  goods  brought  from 
another  State,  when  the  amount  of  the  tax  is 
in  excess  of  what  is  required  for  the  purpose 
of  inspection  and  the  proceeds  are  applied  tc 
other  uses.  American  Fertilizing  Go.  v.  AVr</. 
Carolina  Board  of  Agriculture  {fi.  C.  E.  D.  N. 
C.)  43  Fed.  Rop.  609,  1 1:  179 
Certainty;  deflniteness. 

49.  An  ordinance  prohibiting  certain  pur- 
suits without  first  being  licensed  U  invalid 
unless  it  names  a  fixed  and  definite  license 
fee  which  all  persons  engaged  in  like  busi- 
ness shall  pay.     BiUe  v.  Qoshen,  117  Ind.  S21, 

8:  261 
60.  An  ordinance  which  does  not  fix  any 
amount  to  be  paid  as  a  license  tor  a  Dusiness 
which  it  prohibits  without  a  license,  but  leaves 
it  open  for  the  common  council  to  fix  the  fee 
to  be  charged  in  each  particular  case,  and  also 
gives  the  council  the  right  to  delegate  the  power 
to  fix  the  fee  to  the  mayor  of  the  city,  and 
which  does  not  state  the  time  of  the  duration 
and  validity  of  the  license, — is  invalid.       Id. 
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Duty  of  Cnrr'er  lo,  see  Cauuikrs,  127.  198. 
Distinguished  from  Servant,  see  Mastku  and 

Servant,  1. 
Negligence  as  to,  see  NEGLroENOK,  33-53. 


LIENS. 

I.  At  Common  Law;   Miscklt.aneous. 

11.  Priorities. 

III.  Statutory  Libns  of  MBcuANica, Labor- 
ers, Matkrialmkn,  etc. 

a.  In  General. 

b.  For  W7iat  Work  or  Materials. 

c.  ToWhat  Property  Attaches. 

d.  Cf  Subcontractors,    Laborers,   and 

Materialmen. 

e.  ffou)  Waived  or  Drfeated. 

f.  Enforcement;  Procedure. 

Admiralty,  Enforcement  of,  see  Admiralty, 
5,7. 

As  Duress,  see  Assumpsit,  80. 

Of  Attachment,  see  Attachment,  IL 

Of  Attorney,  see  Attorneys,  25. 

On  Bank  Stock,  see  Banks,  18. 

On  Bank  Deposits,  see  Banks,  86,  87. 

For  Freight  Charges,  see  Carriers.  267-270. 

Validity  of  Legislative  Construction  of  Lien 
Law,  see  Constitutionai.  Law,  49,  50. 

By  Parol  Agreement,  see  Contracts,  75. 

Agreement  to  Pay,  see  CoNTRACTe,  145. 

Impairing  Obligation  of  Contracts,  by  Stat- 
utes as  to,  see  Contracts,  888-800. 

On  Corporate  Stock,  see  Banks,  86,  87;  Cor- 
porations, 184-187. 

Of  Cotenants,  see  Cotenancy,  8,  4. 
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Jurisdiction  to  Enforce  under  State  Law,  see 

Courts,  185. 
Of  Assessment  for  Drains,  see  Dradis  Ain) 

Sbwers,  9-11. 
Of  Judgment,  see  Judgmbmt,  III. 
Levy  on,  see  Levy  and  Seizure,  2. 
As  Libel,  see  Libbl  and  Slander,  82. 
Affidavit  of,  before  Foreign  Notary,  see  Oath 

AKD  AFFIDATIT,  8. 

Bill  of  Particulars  of,  see  Plbaduvo,  AO. 
For  Sidewalk,  see  Pubuo  Improvements,  80. 
Complaint  for,  see  Plbadinq,  184. 
On  Ships,  seo  Shippini*,  10,  11. 
For  Taxes,  see  Taxes,  1^,  196-199. 


I.  At  Common  Law;  Miscellaneous. 

1.  A  lien  is  the  right  which  a  creditor  has 
of  detaining  in  his  possession  the  goods  of 
liis  debtor  until  the  debt  is  paid.  FUhtU  v. 
Morris,  57  Conn.  547.  6:  82 

2.  A  lien  at  common  law  can  exist  only 
when  the  creditor  has  the  actual  possession  ot 
the  goods  over  which  the  lien  is  claimed,  and 
the  debt  was  incurred  in  respect  to  those  very 
goods.  Id. 

3.  Pai*ting  with  possession  operates  as  a 
waiver  or  forfeiture  of  a  common-law  lien.  Id. 

4.  Where  printers  refused  to  make  an 
airreement  to  do  certain  printing  for  a  person, 
or  enter  upon  the  work  of  preparing  type  and 
plates  therefor,  until  assured  by  a  uiird  party 
that  the  necessary  paper  was  to  be  furnished 
and  no  delivery  of  the  work  was  to  be  made 
except  upon  cash  payment,  they  have  a  lien  as 
against  the  person  furni^ing  the  i>aper  (al- 
though it  was  obtained  from  him  by  fraud)  on 
the  paper  delivered  to  them,  not  only  for  labor 
literally  expended  upon  the  paper  itself ,— as,  by 
printing. — but  for  any  act  done  or  labor  per- 
formed or  money  expended  in  the  preparation 
of  tvpe.  cuts,  etc..  for  the  work.  Conroic  v, 
LittU,  116  N.  Y.  887.  6:  698 
For  seed-gfraiiu 

5.  Where  the  seed -grain  described  in  a  note 
or  contract  is  actually  and  in  good  faith  sold 
and  furnished  to  the  maker  of  the  note  for 
seeding  purposes,  pursuant  to  the  agreement  of 
the  parties,  and  a  portion  of  the  amount  re- 
ceived is  subsequently  sold  or  otherwise  appro- 
priated by  him,  and  not  sown  upon  the  land 
designatea,  that  fact  will  not  defeat  the  lien  of 
the  seller,  under  the  Minnesota  Statute,  for  the 
price  of  that  portion  of  such  seed  grain  actu. 
ally  sown  upon  the  land,  upon  Uie  crop  flrown 
therefrouL    Jfaah  v.  Brewster,  89  Minn.  580, 

2:  409 

6.  The  Minnesota  statute  authorizes  tiie 
holder  of  a  seed-grain  note,  upon  condition 
broken,  to  take  possession  of  the  crop  raised 
from  the  seed  for  which  it  is  given;  and  the 
holder  thereof  may  in  such  case  enforce  his 
lien  as  against  the  holder  of  a  subordinate  lien 
thereon  who  has  taken  possession,  and  may 
maintain  an  action  against  him  for  the  conver. 
tium  thereof.  Id. 
For  keepinc^  animals. 

See  also  infra,  11-14. 

7.  A  lien  for  the  prire  of  keeping  animals, 
under  Conn.  Gen.  Stat  §  8047,^  although 
created  by  statute,  is  the  same  in  kind  as  a 
common-law  lien,  and  can  exist  only  in  favor 
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of  a  person  in  poMessloD  of  the  mimals. 
FiOitllY,  MottU,  In  Conn.  547,  6:  88 

8.  The  lien  of  a  li  very-stable  keeper  on  a 
horse  for  keeping  it  under  a  special  contract 
by  which  the  owner  had  the  right  to  use  it,  if 
any  lien  exists  under  Conn.  Gten.  Stat.  §  8047, 
is  devested  when  the  owner  rightfully  takes 
the  horse  from  the  stable,  and  sells  it,  while 
away,  to  an  innocent  purchaser  for  value. 

Id. 
9.  The  statutory  lien  of  a  11  verv-stable  keeper, 
given  by  Mill.  &  V.  (Tenn.)  Code,  §  270U.  is 
inferior  to  a  mortgage  duly  registered  before 
the  feeding  of  the  horse  for  which  the  lien  is 
claimed,  in  the  absence  of  an  agency  or  some 
other  authorization  or  recognition  by  the  mort- 
ffagee  in  respect  to  the  keeping  of  the  horse. 
McQhee  ▼.  Edwarde,  87  Tenn.  500,      8s  664 
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10.  Statutory  or  contract  liens  are  subordi- 
nate to  all  prior  existing  rights  in  the  property, 
and  do  not,  like  common-law  liens,  attach  to 
the  property  itself  without  reference  to  owner- 
ship, and  override  other  rights  in  the  properly. 
Sulliaan  v.  CUfton  (N.  J.  Err.  &  App.)  55  N. 
J.  L.  (26  yroom)S84,  80:  719 
For  keeping  of  animals. 

11.  A  statutory  lien  of  a  livery-stable 
keeper  for  keeping  a  horse  left  with  him  by 
the  owner  is  subsequent  and  subject  to  a  prior 
recorded  mortgage  on  the  horse  given  by  the 
owner.  Id. 

12.  The  statutory  lien  of  an  agister  for  feed 
and  care  of  animals  is  inferior  to  a  prior  chat- 
tel mortgage  duly  recorded.  Eaueh  r.  lUpUy, 
127Ind.  151.  11:61 

18.  The  lien  of  a  chattel  mortgage  properly 
filed  is  paramount  to  that  of  an  agister  for 
subsequently  pasturing  mortgaged  stock,  un- 
less the  mortgagee  consented,  either  expressly 
or  impliedly,  that  the  stock  might  be  pas- 
tured and  subjected  to  such  lien.  Wright  v. 
&ierman{^.  D.)  17:  792 

14.  The  fact  that  a  mortgagor  of  livestock 
retains  possession  thereof  does  not  of  itself 
show  the  mortgagee's  consent  that  the  stock 
may  be  subjected  to  an  agister's  lien  for  pas- 
turing. Id. 
In  case  of  mechanics*  liene. 

15.  A  statute  giving  a  mechanics'  lien  prece- 
dence over  all  other  incumbranoes  created  t)e- 
fore  or  after  such  lien  is  unconstitutional  as 
taking  a  man's  property  away  without  his  con- 
sent and  without  process  of  law.  Meyer -7, 
Berlandi,  89  Mum.  4)i8,  1:  777 

16.  A  mechanics'  Hen  is  superior  to  a  claim 
for  fees  of  an  attorney  for  an  assignee,  on  a 
subsequent  assignment  of  the  debtor.  Steger 
V.  Arctic  BsfrifferaHng  Co.  89  Tenn.  458, 

11:  680 

17.  A  contractor  cannot  defeat  the  liens  of 
his  laborers,  mechanics,  or  materialmen  by  a8> 
serting  a  lien  superior  to  theirs,  no  matter  how 
it  was  acquired.  Farmers  Loan  &  T.  Go.  v. 
Camda  dSt.  L.  R.  Co.  137  Ind.  250, 

11:  740 

18.  An   npsicrnee    of  bonds   secured  by  a 
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mortgage  on  a  railroad,  from  the  contractor 
who  built  it,  has  do  better  right  to  a  preference 
over  the  liens  of  laborers  and  materialmen 
than  the  contractor  had,  unless  he  is  a  bona 
fide  holder  of  the  bonds  in  the  full  sense  of  the 
term,  by  having  paid  value  before  the  equities 
of  the  laborers  and  materialmen  became  fas- 
tened upon  the  property  as  statutory  liens. 
Farmers  Loan  <b  2\  Co.  v.  Canada  dt  fSf.  L.  R, 
Co.  127  Ind.  250,  11:  740 

19.  A  moitgage  on  a  railroad  to  be  built 
cannot  take  priority  over  the  liens  of  laborers 
and  materialmen  for  aid  in  constructing  Uie 
road,  unless  the  mortgagee  is  a  bona  fide  pur- 
chaser who  has  actually  paid  value  for  bonds 
secured  by  the  mortgage  before  he  has  notice 
of  the  liens  of  the  laborers  and  matcr.dlmen. 
Farmers  Loan  d;  T.Co,y,  Canada  cfc  Bt.  L. 
11.  Co.  127  Ind.  250,  11:  740 

20.  A  mechanics'  Hen  cannot  be  preferred 
to  a  prior  unrecorded  mortgage,  in  the  absence 
of  any  statutory  provision  to  that  effect,  unless 
the  mortgagee  is  estopped  on  equitable  princi- 
ples from  asserting  the  lien  of  his  mortgage  as 
against  the  lien  claimants.  MiUer  v.  Stoddard 
50  Minn.  272,  16:  288 

21.  A  mortgage  filed  after  commencement  of 
work  by  the  contractors  is  subsequent  to  the 
lien  of  a  subcontractor,  although  tDe  latter  did 
Dot  commence  work  until  after  the  filing  of  the 
mortgage.    Meirigan  v.  Engluh,  9  Mont.  118. 

5:  887 

22.  A  mechanics'  lien  for  the  completion 
of  a  building  partly  erected  on  mortgaged 
premises  is  superior  to  the  mortgage  as  to  what 
is  added  by  the  lienor,  but  inferior  to  it  as  to 
what  was  previously  covered  by  the  mortgage, 
under  Ala.  Code,  §  8018,  providing  for  such 
liens  "  to  the  extent  in  ownership  "  of  the  per- 
son who  creates  the  lien,  and  fc5  3019,  giving 
them  prioritjr  as  to  the  land  over  liens,  mort- 
gages, and  incumbrances  created  after  the 
work  commences,  and  *'  as  to  the  building  or 
improvement"  over  all  other  liens,  etc., 
whether  prior  or  subsequent.  Wimberley  v. 
Ma/yherry,  94  Ala.  240,  14:  806 

28,  The  adjustment  of  priorities  between 
mechanics'  liens  and  prior  mortgages,  under 
the  Alabama  statutes,  can  be  made  only  in  a 
court  of  equity.  Wiinberley  v.  Mayhei^y,  94 
Ala.  240.         '  14:805 

24.  Liens  of  subcontractors  attach  by  rela- 
tion as  of  Ibe  date  of  the  commencement  of 
tne  work,  where  a  building  is  constructed 
under  one  entire  contract  between  the  owner 
and  the  original  contractor;  and  they  are  enti- 
tled to  a  preference  over  a  mortgage  on  the 
premises  executed  by  the  owner  subsequent  to 
that  date.     QIom  ▼.  Freeburg^  50  Minn.  386, 

16:  336 

25.  A  purchase-money  mortgasce  winch  would 

otherwise  have  been  prior  to  mechanics'  liens, 

being  by  agreement  postponed  to  another  mort' 

fage  to  a  third  person  which  would  otherwise 
avebeen  inferior  to  such  liens,  the  priority  of 
the  purchase-money  mortgage  is  transferred 
pro  tanto  to  the  other  mortgage,  and  the  bal- 
ance of  such  other  mortgage  and  the  purchase- 
money  mortgace  are  inferior  to  the  mechanics' 
liens.     Malmgren   v.  Phinney,  50  Minn.  4*>7. 

18:  763 
See  Index  to  Notes  Preeedinip. 


IlL  Statutort  Libns  of  AIbthanios,  La.. 

SOBERS,   MaTERLA^LMBN,  ETC. 

1  a.  In  Genei'ol, 
See  also  svpra,  15-25. 

26.  One  who  has  failed  or  neglected  to 
comply  with  the  requirements  of  Ky.  Act 
1888,  providing  for  a  lien  in  favor  of  persona 
furnishing  labor  or  materials  in  railroiid  con 
Btruction.  cannot  claim  a  lien  under  the  Act  of 
1876  giving  a  more  extended  lien  in  favor  of 
laboring  men  and  supply  men  in  numerous 
kinds  of  business.  Tod  v.  Kentucky  U.  R  Co, 
(CO.  App.  6th  C.)  6  U.  8.  App.  186,  18: 306 

27.  The  Pennsylvania  Act  of  1887,extcnding 
the  Mechanics'  Lien  Act  of  1861,  which  was 
limited  to  certain  counties,  to  all  the  counties 
of  the  State,  repeals  it  by  necessary  implica- 
tion.     Best  V.   Baumga?'dner,    122    Pa.    17, 

1:  368 

28.  A  statute  giving  a  mechanics'  lien  is  ap- 
plicable to  a  transaction  under  which  a  few  arti- 
cles had  been  previous! v  delivered,  but  the  rest 
of  which  were  delivet^  after  the  passage  of  the 
Act.  Id, 

29.  The  Mechanics'  Lien  Law  of  Minnesota 
(Minn,  Gen.  Laws  1887,  chap.  170)  is  invalid, 
and  Minn.  G^n.  Stat.  1878.  ciiap.  90,  on  the 
same  subject,  remains  in  full  force.  Meyer 
V.  Berlandt,  S9  Minn.  488,  1:  777 

80.  The  special  exception  in  Mich.  Pub.  Acts 
1887,  !No.  270,  re])ealing  former  statutes  as  to 
mechanics'  liens,  by  which  proceedings  pend- 
ing are  saved,  shows  clearly  the  legislative  in- 
tent to  save  nothing  else;  and  a  lien  which  no 
steps  had  been  taken  to  fix  or  enforce  is  not 
saved.    IJanes  v.  Wadey,  78  Mich.  178, 

8:  498 

81.  A  mechanics'  lien  begins  with  the  work 
or  the  commencement  of  the  delivery  of  ma- 
terials, and  is  perfected  or  continued  by  no- 
tice, gi^en  in  compliance  with  Tenn.  Act  1889, 
chap.  103,  within  the  thirty  davs  allowed 
therefor  after  the  building  is  completed  or  the 
lion  cljiimant  expire.  Qreen  v  WiU(am»,  92 
Tenn.  220,  19:  478 
As  to  whose  interest. 

82.  Under  statutes  giving  one  furnishing 
material  for  a  building,  under  a  contract  with 
the  owner  of  the  land  upon  which  it  is  erect- 
ed, a  lien  on  the  building  and  land  for  the 
value  of  the  material,  and  providing  that 
every  person  for  whose  immediate  use  or  ben- 
efit a  building  is  made  shall  ))e  included  in 
the  term  '*  owner,'* — mere  proof  that  a  woman 
owns  the  land  on  which  a  building  has  been 
placi'd  by  direction  of  her  husband  will  not 
defeat  a  claim  for  materialmen's  liens  thereon, 
since  such  ownership  is  not  inconsistent  with 
his  right  to  erect  a  house  thereon  for  his  im- 
mediate use  and  benefit.  Esterbrook  t.  Riley, 
81  Iowa.  479,  10:  38 

33.  A  mechanics'  lien  on  premises  of  a 
married  woman  for  the  erection  of  a  building 
under  a  personal  contract  with  her  husband, 
whom  the  contractor  supposed  to  be  the  owner, 
cannot  be  claimed  under  Conn.  Gen.  Stat. 
§  3018,  on  the  ground  that  the  building  was 
erected  with  her  "  consent,"  where  she  has 
consented  to  the  erection  of  the  building  on 
the  husband's  express  agreement  to  pay  the 
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expense  thereof.    HunUey  t.  Bolt,  68  Conn. 
445,  9:  111 

84.  A  laborer  or  materialman  is  entitled  to 
a  lien  against  the  property  paramount  to  the 
▼endor's  lien,  where  a  vendee  of  lands,  under 
a  contract  of  sale  containing  a  stipulation 
tikat  he  shall  construct  a  building  upon  the 
premises,  erects  a  building  thereon,  but  the 
labor  performed  and  material  furnished  are 
not  fully  paid  for.  BoJin  Mfg.  Co.  v.  Kountze 
(Neb.)  80  Neb.  719,  12:  83 

85.  The  insertion,  in  a  contract  for  the  sale  of 
real  estate,  of  a  clause  binding  the  vendee  to 
erect  certain  described  buildings  on  it  within 
a  specifiei  time,  shows  the  vendor's  consent 
to  such  erection  so  as  to  render  his  interest  in 
the  property  liable  for  liens  for  labor  and  ma- 
terisu  furnished  for  them;  and  its  effect  is  not 
diminished  by  the  insertion  in  the  contract  of 
a  stipulation  that  mechanics'  liens  shall  be 
subsequent  to  those  of  the  vendor.  MiUer  v. 
Mead,  127  N.  Y.  544,  18:  701 

86.  The  Tennessee  statutory  lien  upon  land 
for  machinery  erected  or  improvements  made 
thereon  may  be  enforced  in  equity  against  de- 
fendant's interest  in  the  premises,  notwith- 
standing the  complainant  retains  the  title  of 
the  mauiinery  until  paid  for.  Coise  Mfg,  Co. 
V.  Bmith  (C.  C.  D.  Tenn.)  40  Fed.  Rep.  889, 

6:  231 

87.  A  purchaser  of  premises  takes  them  sub- 
ject to  a  mechanics'  lien  thereafter  filed  within 
the  time  allowed  therefor  by  law,  where  the 
right  to  a  lien  existed  at  the  time  of  purchase. 
^Mfi  V.  Williams,  92  Tenn.  220,      19:  478 

b.  For  What  Work  or  Materials. 

88.  The  mere  fact  of  furnishing  articles  or 
supplies  suitable  or  capable  of  being  used  in 
carrying  on  a  designated  business,  without 
any  understanding  or  agreement  that  they 
shall  be  so  applied,  will  not  of  itself,  without 
actual  application  in  the  business,  give  the 
furnisher  a  lien,  under  Ky.  Act  1876,  upon 
the  properly  and  effects  embarl^ed  in  such 
business.  Hod  v.  Kentucky  U.  R.  Co,  (C.  C. 
App.  6th  C.)  6  U.  S.  App.  186.  18:  805 

89.  Coal  cars,  which  are  a  necessary  part  of 
a  coal  mine,  are  "materials,"  if  not  "fixtures" 
or  "machinery,"  witliin  the  meaning  of  Ala. 
Code  1886,  §  8018.  giving  a  lien  for  materials, 
etc.,  upon  a  building  or  improvements.  Cen- 
tral Trust  Co.  V.  8?iejffUld  d  B.  C.  1.  dt  B.  Co. 
XC  C.  N.  D.  Ala.)  42  Fed.  Rep.  106.      9:  67 

40.  Work  done  in  engraving  upon  copper 
shells  patterns  to  be  printed  on  cloth  creates 
no  lien  on  cloth-printing  machines  which  are 
sold  as  complete  without  shells,  under  N.  J. 
'Rev.  p.  669,  §  5,  or  N.  J.  Supp.  Rev.  p.  456. 
;§  8,  ffivinff  a  lien  for  work  done  upon  "fixed 
maohmery''  or  "fixtures  for  manufacturing 
purposea."  Griggs  v.  Stone  (N.  J.  Err.  A  App.) 
51  N.  J.  L.  (22  Vroom}  549,  7:  48 

41.  A  lien  on  "fixed  machinery,"  or  "fix- 
tures for  manufacturing  purposes,"  will  not 
be  extended,  in  case  of  doubt,  to  machineiy 
of  such  a  character  that  a  common-law  lien 
may  be  had  upon  it.  Id. 

42.  Giant  powder  furnished  by  the  man- 
ufacturer to  a  contractor  for  the  construction 
of  a  railway  ,and]used  by  the  latter  in  the  i)rog- 
ress  of  such  work,  is  "materiaP'  within  the 
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purview  of  the  Oregon  Lien  Law  of  1885,  for 
the  value  of  which  such  manufacturer  is  enti- 
tled to  a  lien  on  the  railway,  or  such  portion 
thereof  as  the  powder  was  used  in  the  con- 
struction of.  bfiant  Powder  Co.  v.  Oregon  P» 
B.  Co.  (0.  C.  D.  Or.)  44  Sawy.  560,     8:  700 

43.  A  lien  for  the  price  of  lubricating  oil 
furnished  for  use  on  machinery  in  a  mill  is  not 
given  by  the  Wisconsin  statute  providing  for 
a  lien  for  any  materials  furnished  for  the  pro- 
tection of  any  building,  or  any  machinery 
which  becomes  a  port  of  the  freehold.  Stan- 
dard Oil  Co.  V.  Lane,  75  Mich.  686,     7:  191 

44.  "Manual  labor"  in  cutting,  banking, 
and  driving  logs  and  timber, withm  the  mean- 
ing of  Minn.  Gen.  Stat.  1878,  chap.  82.  §  68. 
includes  tbe  use  of  all  instruments  or  instru- 
mentalities actually  used  in  and  necessary  to 
the  performance  of  such  labor  by  lumbermen; 
and  the  lien  thereby  given  extends  to  the  use 
of  a  team, where  the  man  and  his  team  are  em- 
ployed at  a  gross  price  for  both,  to  haul  or 
bank  logs.    Martin  v.  Palmer,  42  Minn.  176, 

6s  868 

45.  A  plasterer  is  a  laborer  and  mechanic, 
and  a  homestead  is  not  exempt  from  a  lien  for 
work  and  labor  performed  by  him  thereon. 
Merrigan  v.  English,  9  Mont.  118,       6:  887 

46.  The  fact  that  the  employer  of  a  man 
and  his  team  at  a  gross  price  to  haul  or  bank 
logs  puts  them  to  work  separately  on  different 
parts  of  the  work  does  not  affect  the  right  to 
a  lien  for  the  use  of  the  team  as  well  as  for 
the  work  of  the  men.  Martin  v.  Palmer,  43 
Minn.  176,  6:  868 

47.  Where  the  whole  of  the  services  are 
performed  under  one  contract  of  employment 
m  getting  out  a  single  lot  of  logs,  two  different 
marks,  however,  being  put  on  different  por- 
tions of  them  according  to  their  srade  or  qual- 
ity, the  laborer  may  claim  ana  enforce  his 
lien  for  his  entire  services  upon  that  part 
bearing  one  of  those  marks.  Id. 

48.  Mont.  Comp.  Stat,  g  1370,  gives  a  labor- 
er or  mechanic  a  lien  for  the  materials  fur- 
nished by  him,  as  well  as  for  his  labor — especial 
ly  when  the  material  is  the  object  of  the  labor 
and  it  would  be  impossible  to  separate  the 
value  of  one  from  that  of  the  other.  Merri' 
gan  v.  Bnglisit,,  9  Mont.  118,  6:  887 

49.  Services  by  an  architect  in  the  prepara- 
tion of  drawins^s,  plans,  and  specifications  for 
a  buildinc^,  and  in  superintending  its  erection, 
are  "work  or  labor  upon  ...  a  building  or 
improvement  on  land,"  within  the  meaning 
of  a  statute  providing  for  mechanics'  liens. 
Hughes^.  Torgeison  (AIbl.)  16:  600 

60.  Contractors  for  building  a  railroad  can- 
not be  regarded  as  "employes"  or  "laborers," 
within  the  meaning  of  the  Kentucky  statute 
giving  liens  to  laborers  and  employes  for  their 
semces  in  carrving  on  fhe  busmess  of  the 
railroad  although  the  contract  is  to  furnish 
laborers,  tools,  and  teams  by  the  day,  for 
which  certain  sums  per  day  are  to  be  paid, 
with  10  per  cent  additional  for  the  use  of 
tools  and  superintendence.  Tody.  Kentucky 
U.  R.  Co.  (C.  C.  App.  6th  C.)  6  U.  S.  App. 
186,  18:  806 

c.  To  What  Property  Attaches. 

51.  A  coal  mine  is  an  ''improvement,"  within 
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the  meaning  of  Ala.  Code  1886,  §3018,  giving 
a  lien  on  buildings  or  improvements,  for  ma- 
terials, fixtures,  or  machinery.  CerUral  Trust 
Co.  V.  Sheffield  <fe  B.  G,  I.  d:  R.  Co,  (C.  C.  N. 
D.  Ala.)  42  Fed.  Rep.  106,  9;  67 

Franchise. 
See  also  Judicial  Sale,  i-6. 

53.  The  franchise  of  a  waterworks  com- 
pany which  is  entitled  to  charge  wat«r  rates 
should  be  sold  with  its  plant,  on  foreclosure 
of  a  mechanics'  lien  upon  the  latter,  under  N. 
C.  Code,  §  671,  providing  for  the  sale  on  ex- 
ecution 01  the  franchise  of  any  corporation  au- 
thorized to  receive  "fare  or  tolls,'*  although 
the  lien  was  created  by  an  individual  from 
whom  the  company  purchased  the  property, 
McNeal  Pipe  &  F,  Go,  v.  Rowland,  111  N.  C. 
615,  20:  743 

Public  property. 

58.  A  mechanics'  lien  on  a  public  corporar 
tion  is  not  authorized  by  Pa.  Act  April  7, 
1870,  providing  for  the  sale  of  the  property 
and  franchises  of  a  corporation  on  execution. 
Quest  Y.  Lower  Ma/rion  Water  Go.  142  Pa.  610, 

12:  324 

54.  A  water  company  is  a  public  corporation 
exempt  from  mechanics'  liens,  where  it  is 
bouna  to  furnish  water  at  reasonable  rates  and 
after  twenty  years  to  transfer  its  works  to  a 
municipality  at  10  per  cent  above  cost  less 
dividends  received,  if  required  to  do  so,  and 
whicn  is  protected  from  competition  until  it 
is  able  to  declare  an  8  per  cent  dividend.    Id. 

55.  A  mechanics'  lien  is  not  enforceable 
against  a  house  and  lot  held  by  a  town  for  the 
use  of  a  public  school,  unless  the  statute  ex- 
pressly allows  it  Hovey  ▼.  East  Providence, 
17  R.  I.  80,  9:  166 

Extent  of  lot. 

56.  The  whole  farm  is  ''the  land  on  which" 
the  buildings  stand,  so  as  to  be  subject  to  a 
mechanics'  lien  for  farm  buildings — such  as  a 
creamery,  silo,  silo  bam,  and  cow  stable — 
erected  on  a  contiguous  tract  of  350  acres, 
made  up  of  several  farms  owned  originally  by 
different  owners,  where  it  was  the  intention 
to  use  the  whole  of  the  land  with  such  build- 
ings.   Lindsay  v.  Qunnijig,  59  Conn.  296, 

11:  663 

57.  A  mechanics'  lien,  which  bv  statute  ex- 
tends to  the  lot  on  which  the  building  is  situ- 
ated, is  not  confined  to  that  portion  onlv  of  a 
large  lot  which  is  immediately  connectecf  with 
the  building,  although  other  separate  buildings 
have  been  erected  on  the  lot  and  leased  to  dif- 
ferent tenants,  where  the  lot  has  not  been  sub- 
divided by  the  owner,  and  an  intention  is  ap- 
parent to  keep  it  as  one  large  lot.  Quimby  v. 
Durffin,  148  Mass.  104,  1:  614 
Separate  lots. 

58.  A  single  building  constructed  on  two  lots 
owned  by  different  persons,  by  the  owner  of 
one  lot,  with  the  knowledge  and  consent  of 
the  owner  of  the  other,  so  connects  the  lots 
that  a  lien  on  the  building  will  cover  both 
lots.     MemelY.  Tubbs,  51  Minn.  — ,  17:  816 

59.  Two  owners  in  severalty  of  contiguous 
city  or  platted  lots  may  by  their  acts  connect 
them  so  as  to  constitute  one  lot  within  the 
meaning  of  a  mechanics'  lien  law.  Id. 
Separate  building^s. 

60.  A  single  lien  cannot  be  had  on  three  sep- 
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arate  dwelling-houses  which  are  in  fact  se^ 
arately  mortgaged  when  partljr  completed, 
each  with  the  land  necessary  for  its  use,  where 
the  statute  provides  for  a  lien  on  a  building 
and  its  appurtenances  and  the  land  on  which 
it  stands,  although  the  land  is  held  under  a 
single  tiUe  and  the  materials  for  which  the 
lien  is  claimed  were  furnished  under  a  single 
contract  and  no  separate  account  kept  of  what 
entered  into  the  construction  of  each  house, 
and  it  is  therefore  impossible  to  charge  the 
houses  with  separate  liens.  Wilcox  v.  Wood- 
ruff, 61  Conn.  580,  17:  314 
But  see  case  following. 

61.  To  entitle  a  materialman  to  a  single 
lien  on  forty-seven  houses  for  brick  furnished 
generally  for  them  all  under  one  entire  con- 
tract, it  Is  not  necessary  for  him  to  prove  how 
many  bricks  went  into  any  particular  house, 
or  even  that  the  bricks  were  actually  used  in 
the  construction  of  any  of  the  buildings,  pro- 
vided it  is  shown  that  they  were  delivered  un- 
der the  contract  Maryland  Brick  Go.  v.  SpU" 
man,  76  Md.  337,  17:  69» 
On  railway. 

62.  A  statute  giving  a  lien  for  lumber  ma- 
terials, 01  teams  furnished  in  the  construction 
of  railroads  or  other  works  of  public  or  quasi 
public  character,  is  a  legislative  dedaration 
that  prior  lien  statutes  did  not  cover 'such 
cases.  2'od  v.  Kentucky  JJ.  R.  Go,  (C.  C.  App. 
6th  C.)  6  U.  S.  App.  186,  18:  306 

68.  The  general  phrase  in  the  Oregon  Act 
of  1885,  "any  other  structure,"  following,  as 
it  does,  a  specific  enumeration  of  works  de- 
clared to  be  subject  to  a  lien  for  labor  and  ma- 
terials furnished  for  their  construction, — such 
as  a  "building,"  "ditch,"  "flume,"  and  "tun- 
nel,"— must  be  held  to  include  a  railway. 
Oiant  Pawder  Go,  v.  Oregon  P.  R.  Go,  (C.  C. 
D.  Or.)  14  Sawy.  660,  8:  700 

64.  A  lien  for  labor  and  materials  furnished 
for  part  of  a  railroad  attaches  to  the  whole 
road  as  an  entiretv,  when  the  statutory  re- 
quirements are  fulfilled  so  as  to  make  the  lien 
valid  on  any  part  of  the  road.  Farmers  Loan 
&  1\  Go,  V.  Canada  d  J3t,  L.  R,  Go.  127  Ind. 
250,  11:  740 
On  street  railway. 

65.  There  can  be  no  lien  for  labor  on  a 
street  railway,  under  a  statute  authorizing 
liens  on"a  railroad*'  or  "any  other  structure, 
where  the  owner  has  no  estate  in  the  land  oc- 
cupied, but  the  fee  of  the  street  is  in  the  city 
for  a  public  street.  Front  Street  Gable  R  Co. 
V.  Johnson,  2  Wash.  112,  11:  603 
On  pipes  or  poles  in  streets. 

66.  A  mechanics'  lien  on  the  factory  of  a  re- 
frigerating company  supplying  vapor  for 
"cold  storage'*  to  consumers  at  a  distance, 
through  pipes  in  the  ground,  extends  to  the 
whole  plant  as  an  entirety,  including  the 
pipes  laid  in  the  streets,  for  work  done  on  any 
part  of  the  plant.  Steger  v.  Arctic  Refrigerat- 
ting  Go.  89  Tenn.  453,  11:  680 

67.  Poles  planted  in  streets,  on  which  are 
placed  electric-light  wires  and  lamps  connected 
with  the  machinery  and  premises  of  an  eleo- 
triclight  company,  are  such  an  appurtenance 
to  those  premises  that  a  lien  may  be  had  on 
the  premises  for  furnishing  the  poles.  Badger 
Lumber  Co.  v.  Marion  Water  Supply,  E.  L.  d 

1  P.  Go,  48  Kan.  182,  16:  668 
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d«  Qrf  SubcontrMtoi'f,  Laborers,  and  Material^ 

men. 

See  also  eupra,  24. 

66.  Laborers  and  materialmen  are  not  sub- 
contractors and  as  such  bound  by  an  agreement 
between  the  contractor  and  the  owner  of  the 
property  as  to  payments.  Farmers  Loan  db 
i\  Co,  V.  Canada  dt  St.  L,  B.  Co.  127  Ind. 
350,  11:  740 

69.  A  lien  in  favor  of  **  the  contractor,  sub- 
contractor, nialcrialman."  etc.,  under  the  Act 
of  Congress  of  lb84,  chap.  148,  relating  to  the 
District  of  Columbia,  does  not  extend  to  a 
subcontractor 'Under  a  subcontractor.  Jlojir 
roe  V.  Hannan,  7  Mackey,  197,  d:  640 

70.  A  subcontractor  who  agrees  with  the 
principal  contractor,  knowing  him  to  be  sach, 
to  execute  a  part  of  the  work  upon  a  building 
which  the  latter  has  undertaken  to  construct, 
is  bound  to  take  notice  of  the  terms  of  the 
oririnal  contract,  and  his  right  to  a  lien  on  the 
building  is  controlled  thereby.  Hence,  if  such 
contract  provides  that  the  building  shall  be  de- 
livered free  of  all  liens,  he  cannot  acquire  a 
lien  thereon.  Schroeder  v.  Galland,  134  Pa. 
277,  7:  711 

71.  A  subcontractor  has  a  direct  lien,  under 
the  Montana  laws.  Merrigan  v.  English,  9 
Mont.  118,  6:  837 

72.  Under  the  laws  of  Montana,  the  rights 
of  a  subcontractor  are  not  limited  by  the 
rights  of  the  contractor.  Id, 

78.  The  fact  that  the  contractor  has  waived 
or  estopped  himself  from  asserting  his  lien 
will  not  deprive  a  subcontractor  of  the  right 
to  asseit  a  lien  for  labor  or  materials  fumisned 
\ij  himself,  where  the  statute  provides  for  a 
lien  in  favor  of  each  separately.  Green  v. 
Wiavamn,  92  Tenn.  220,  19;  478 

Effect  of  pa^pnent. 

74.  Payment  in  good  faith  of  a  subcontractor 
in  full  and  not  in  advance  of  the  terms  of  the 
contract  by  a  contractor  who  has  not  been  fully 
paid  extinguishes  the  rieht  of  one  furnishing 
material  or  doing  work  for  the  subcontrac- 
tor to  a  lien  unaer  N.  Y.  Laws  1885,  chap. 
842,  as  amended  by  N.  Y.  Laws  1887,  chap. 
420,  providing  that  In  no  case,  in  the  absence 
of  collusion,  shall  the  owner  be  liable  by  rea- 
son of  liens  filed  to  pay  a  greater  sum  than  the 
contract  price,  since  such  provision  will  be  ap- 
plied to  protect  the  contractor.  French  v.  Bauer 
184  N.  Y.  548,  20:  560 

75.  It  is  within  the  power  of  the  Legisla- 
ture to  provide  that  the  owner  of  a  building 
shall  be  liable  to  materialmen  and  laborers  for 
the  full  value  of  their  material  and  labor,  if  he 
fails  to  execute  his  contract  in  a  certain  form 
and  file  it  in  the  recorder's  office,  although  he 
has  paid  the  contractor  the  contract  price. 
Kellogg  v.  Howes,  81  Cal.  170,  6:  688 

76.  Failure  to  file  in  the  recorder's  office  a 
Gouiract  tor  the  construction  of  a  building  at 
a  contract  price  of  more  than  $1,000,  as  re- 
quired by  Cal.  Code  Civ.  Proc.  ^  1188,  makes 
the  owner  liable  to  subcontractors  and  ma- 
terialmen for  the  value  of  their  material  and 
labor,  without  regard  to  the  provisions  of  the 
contract  or  the  amount  remainmg  unpaid  thert'- 
on,  although  they  had  actual  notice  of  sno 
contract.  Id, 
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77.  The  lien  of  a  subconti-actor,  under  Mo. 
Rev.  Stat.  1879,  g  8172,  giving  him  a  lien  upon 
a  building  or  improvements  to  secure  payment 
for  labor  or  materials,  is  not  limited  to  the 
amount  fixed  by  the  contract  of  the  owner 
with  the  original  contractor,  and  is  not  de- 
feated, if  filed  within  the  time  prescribed  by 
statute,  by  the  fact  that  the  owner  had  paid 
the  original  contractor  the  full  amount  of  the 
contract  price,  and  the  contractor  had  paid  out 
the  whole  sum  to  discbaree  other  valid  claims, 
reserving  nothing  to  himself.  Henrp  eft  C. 
Co,  V.  Emus,  97  So.  47,  8:  882 

78.  There  is  no  eoustitutionnl  objection  to 
the  enforcement  of  a  lien  by  a  subcontractor 
who  takes  the  formal  steps  required  bv  stat- 
ute, in  a  case  where  the  owner,  before  know- 
ledge or  notice  of  his  demand,  has  paid  to  the 
original  contractor  the  full  amount  of  the  con- 
tract price,  and  this  has  all  been  applied  by  the 
contractor  to  discharge  other  valid  claims. 

79.  A  law  giving  a  subcontractor  a  direct  lien 
Is  not  rendered  unconstitutional  by  the  fact 
that,  under  the  existing  laws,  contractors  are 
not  expressly  made  the  agents  of  the  owners, 
as  an  impli^  agency  is  created  by  contracting 
with  reference  to  the  law  giving  the  lien. 
Merrigan  v.  English,  9  Mont.  118,  5:  887 
But  B0te  case  next  following. 

80.  A  stntute  which  provides  that  tlie  lien 
of  a  laborer  or  furnisher  of  materials  of  a 
building  erected  by  a  contractor  shall  not  be 
defeated  by  any  agreement  between  the  owner 
and  the  contractor  or  subcontractor,  or  by  any 
payment  made  to  either  of  them,  or  by  failure 
to  perform  the  contract,  in  case  the  laborer  or 
furnisher  complies  with  the  provisions  of  the 
Act,  is  an  unconstitutional  attempt  to  subject 
proi^erty  to  sale  for  obligations  to  which  the 
owner  never  became  bound,  and  strikes  at  the 
foundation  of  all  property  in  land.  Jofin 
Spry  Lumiter  Co.  v.  dault  Sat,  Bank  Loan  dt 
r.  Co.  71  Mich.  199,  6:  804 

e.  How   Waived  or  Defeated, 

See  also  supra,  74-80. 

81.  The  retention  by  complainant  of  the 
title  to  the  machinery  until  the  same  Bhall  oe 
fullv  paid  for,  and  the  reservation  of  the  right, 
on  derault  in  payment,  to  take  possession  of 
and  remove  it  without  legal  process,  are  not  a 
waiver  of  or  inconsistent  with  the  statutory  lien 
given  upon  the  land  on  which  the  machmery 
is  placed.  Case  Mfg.  Co.  v.  Smith  (C.  C.  D. 
Tenn.)  40  Fed.  Rep.  839,  6:  231 

82.  A  lien  on  several  buildinsrs  for  mnterials 
Is  not  waived  by  taking  a  mortj^ge  on  part  of 
the  buildings  as  collaternl  security  for  payment 
of  part  of  toe  purchase  price,  and  also  receiv- 
ing a  third  person's  guaranty  for  another  part. 
Maryland  Brick  Co.  v.  Spilman,  76  Md.  837, 

17:  699 
88.  A  mechanics'  lien  on  waterworks  con- 
structed by  an  individ\ial  cannot  be  defeated 
by  the  purchase  of  the  waterworks  without 
notice  of  the  lien,  but  before  the  time  for  fil- 
ing it  hns  expired  by  a  wat<*r  compaiw  which 
is  a  quasi  public  corporation.  Ifrlfeal  Pipe 
db  F.  Co.  V.  Hoitland,  111  N.  C.  615, 

80:  748 
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f.  Enforcemmt;  procedure. 


84.  The  filing  of  a  yerifled  statement  for  rec- 
ord, under  Minn.  Lien  Law  1878,  chap.  90, 
operates  as  the  creation  of  the  lien,  and,  until 
this  is  done,  an  action  to  enforce  it  cannot  be 
maintained.    Meyer  y.  B&rlandifi^  Minn.  488, 

Ij  777 

85.  A  person  entitled  to  a  lien  on  a  railway 
for  materials  furnished  for  its  construction 
may  in  his  notice  of  lien  confine  his  claim  to 
that  portion  or  section  of  the  road  in  the  con- 
struction of  which  his  material  was  used. 
Giant  Foioder  Co,  v.  Oregon  P,  B.  Co.  (C.  C 
D.  Or.)  14  Sawy.  560,  8:  700 

86. Under  Pu.  Act  June  16,1836,  a  claim  for  a 
mechanics'  lien  on  an  oil  refinery  sufflcieuUy 
describes  the  property,  which  states  the  name 
of  the  refinery,  and  describes  the  lot  on  which 
it  is  situated  by  metes  and  bounds,  with  the 
number  of  acres,  and  refers  to  a  map  attached 
which  shows  the  exact  location  of  the  refinery, 
its  tanks,  buildings,  stills,  etc.,  with  the  yari- 
ous  pipe  connections  as  used  in  the  refinery. 
lAnden  Steel  Co,  y.  Imperial  lief.  Co,  188  Pa. 
10,  0:  868 

87.  To  support  a  mechanics'  lien,  under  Pa. 
Act  June  16,  1886,  against  an  oil  refinery,  it  Is 
not  necessary  that  eyery  part  and  appliance  of 
the  refinery  should  appear  in  the  claim,  but 
there  should  be  such  reasonable  certainty  of  the 
description  as  will  clearly  identify  Uie  subject 
of  the  lien.  Id, 

88.  Au  amendment  of  a  claim  for  a  me- 
clianics'  lien,  allowing  leaye  to  file  an  index 
explanatory  of  the  map  attached  to  the  state- 
ment of  the  claim,  is  properly  allowed.      Id. 

89.  Liens  set  up  by  any  of  the  defendants 
may  be  determined  in  an  action  to  foreclose  a 
mechanics'  lien  under  Minn.  Laws  1889,  chap. 
2«)0.    Menzd  v.  Ihibbt,  61  Minn.  — ,  17:  816 

90.  One  who  has  a  yendor's  lien  for  pur- 
chase money,  or  a  mortgage  lien  on  the  land, 
is  not  a  necessary  Piiit}'  to  enforce  a  mechan- 
ics' lien  given  by  the  Tennessee  statute,  where 
no  priority  of  right  is  claimed  over  the  lien  of 
the  vendor  or  mortj^agee.  Where  such  ven- 
dor or  mortgagee  is  not  made  a  party,  the 
rights  enforced  under  the  mechanics'  lien  will 
be  in  subordination  to  his  Ken,  and  complain- 
ant can  only  subject  to  the  mechanics'  lien 
the  interest  which  the  defendant  has,  without 
prejudice  to  tlie  rights  of  the  holders  of  the 
vendor^s  or  mortgagee's  lien.  Case  Mfg,  Co\ 
V.  Qmiih  (C.  C.  D.  Teun.)  40  Fed.  Rep.  839, 

6:  231 

91.  Assignors  for  creditors  are  not  ncces 
sary  parties  to  a  suit  to  enforce  liens  against  the 
assigned  propertv,  where  no  relief  is  sougrht 
against  them,    hochett  y.  Bohinion^  81  Fla. 
134,  80:  67 

92.  A  party  cluimiug  a  Hen  may  go  into 
equity  for  relief,  where  his  lieii  is  given  by  a 
statute  which  does  not  give  an  adequate  rem- 
edy, or  where,  owing  to  the  peculiar  circum- 
stances of  the  case,  the  remedy  given  by  stat 
utc  cannot  furnish  relief.  Id. 

98.  The  proceeds  of  a  sale  of  real  property 
which  was  subject  to  a  lien,  where  by  a^ree 
ment  of  all  parties  the  sale  was  made  and  the 
proceeds  deposited  in  the  bank,  to  stand  in 
lieu  of  the  real  property  and  to  abide  an  adju- 
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dication  of  the  rights  of  a  lien  claimant,  may 
be  subjected  to  his  lien  by  a  suit  in  equity. 

Id. 


LIFE  INSURANCE. 

'  See  Insurance,  especially,  29-44,  88-92,  162- 
186,  210-240,  310-314,  821-389,  895. 


LIFE  TABLES. 

As  Evidence,  see  Evidence,  357, 


LIFE  TENAOTTS. 


Adverse  Possession  during  Life  Tenancy,  see 

Advecse  Possession,  83-37. 
As  Affecting  Cotenancy,  sec  Cotenancy,  2. 
By  Curtesy,  see  Cubtest. 
Covenant  by,  see  Covenant,  8. 
Nonuser  of  Easement  by,  see  Easements,  55. 
Presumption  as  to  Possession  of,  see  Evi- 
dence, 227. 
Rights  to  Fixtures  in  Case  of,  see  Fixtures, 

11. 12. 
Garnishment  of  Income  of,  see  Garnishment, 

10. 
Adiudication  as  to,  see  Judgment,  69. 
Judgment  against,  as  Affecting  Reversioner, 

see  Judgment,  86. 
Levy  on  Interest  of,  see  Lett  and  Sbizdrb, 

6,7. 
Rights  in  Mines,  see  Minks,  2, 8. 
Purchase  by  Life  Tenant  on  Foreclosure,  see 

Moutgage,  69. 
As  to  Remainders  Generally,  see  Real  Pbop- 

EBTT,  I.  c. 

1. Taxes  upon  city  property  and  assessments 
thereon  for  street  Improvements  must  be 
paid  by  the  life  tenant,  and  he  cannot  com- 
pel the  remaindermen  to  contribute  towards 
such  payment.    Boche  v.  Waier%^  72  Md.  264, 

7:  588 

2.  Money  expended  from  the  income  of  an 
estate  for  taxes  or  improvements  upon  unpro- 
ductive real  estate  should  be  refunded  to  the 
life  tenants  from  the  proceeds  of  the  sale  of 
such  real  estate.    Uite  v.  HiU^  93  Kv.  — , 

19:  178 

8.  The  annual  expenses  of  collecting  and 
disbursing  the  income  of  a  trust  estate  sliould 
be  borne  by  the  life  tenant,  and  the  expense 
of  conversion  and  reinvestment  of  the  capital 
should  be  upportioned  between  life  tenant, and 
remainderman.  Id. 

4.  The  doctrine  of  equitable  conversion 
will  not  be  applied  for  the  purpose  of  giving 
to  the  life  tenants  a  portion  of  the  proceeds  of 
the  sales  of  unproductive  real  estate,  as  income 
from  the  time  of  th«  testator's  death,  under  a 
will  giving  the  executors  power  to  sell,  and  di- 
recting them  to  manage  the  estate  so  as  to  pro- 
duce kicome,  where,  from  the  facts  that  the 
estate  is  hirge  and  that  the  will  directs  the  pro- 
ceeds of  sides  to  be  reinvested,  it  is  evident  that 
the  testator  did  not  Intend  Income  to  be  paid  to 
the  life  tenants  on  account  of  properly  from 
which  none  was  realized.  IL 
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5.  Wlieo,  on  failure  of  a  life  tenant  to  exer- 
<afle  a  power  ot  appointment  by  will,  tHe  land 
passes  on  his  death  to  remaindermen  under  the 
will  which  gave  the  power,  it  cannot  be  sub- 
jected to  the  life  tenant's  debts.  Balls  v.  Damjh 
man,  69  Md.  ijyu,  Is  «^*» 

Of  personalty. 

tS.  No  taxes  or  exj)ense8  of  the  trust  can  be 
•charged  against  the  income  of  a  certain  sum 
given  to  a  legatee  for  life  *'tobe  used  and  en- 
joyed by  her  as  her  absolute  property,"  at 
least  so  long  as  the  estate  is  not  closed,  but  re- 
iDftins  in  the  hands  of  an  administrator.  Wil- 
sun  V.   miite,  183  Ind.  614.  19:  581 

7.  The  legatee  for  life  of  chattels  given  by 
will,  without  limitation  over  m  remamoer. 
does  not  take  the  absolute  property  in  such 
chattels,  but  his  estate  is  accountable  to  the  es 
tate  of  the  testator  for  all  chattels  converted 
by  him  or  his  administrator  to  his  use  or  the 
use  of  his  estate.  BartUtty.  Pa«on,  83  W. 
Ya.  71  ^-  ^^^ 

8.  The  legatee  for  life  of  chattels  devised 
without  limitation  over  in  remainder  has  the 
absolute  property  in  such  chattels  as  are  con- 
sumed in  their  use.  I^- 

9.  But  to  give  him  such  an  absolute  prop- 
erty in  even  these,  they  must  have  been  given 
to  him  as  a  specific,  and  not  as  a  general,  leg- 
acy, or  merely  as  a  part  of  the  residuum.   Id. 

Of  corporate  stock. 

10.  Where  a  menaber  of  a  joint-stock  asso- 
ciation organized  for  dealing  in  land,  whose 
interest  therein  is  purely  personal  estate  con- 
sisting of  a  right  to  share  m  the  profits  and  to 
4in  account  of  assets,  devises  his  estate  to  trus- 
tees, with  directions  to  pay  the  income  to  one 
for  life,  and  after  his  death  to  pay  the  princi- 
pal to  another,  dividends  received  by  the  trus- 
tees out  of  profits  made  by  the  association  after 
testator's  death  are  income  and  go  to  the  life 
tenant,  and  not  to  the  remainderman.  Re 
Olivei'*8  Estate,  186  Pa.  48,  9:  481 

11.  Profits  made  by  a  joint-stock  association 
lormed  for  the  purpose  of  dealing  in  land,  by 
A  sale  of  land  at  a  greatly  increased  price  be- 
•cause  of  the  discovery  therein  of  mineral  ore 
after  the  death  of  one  of  its  members,  whose 
interest  consisted  simply  of  a  right  to  share  in 
profits  and  to  an  account  of  assets,  will  be  held 
to  have  accrued  after  such  member's  death, 
and  will  belong  to  the  income,  and  not  to  the 
principal,  of  his  estate,  notwithstandinir  the 
land  was  bought  during  his  lifetime.  Id. 

12.  Shares  of  increased  stock  which  represent 
the  increase  in  value  of  the  property  of  an  as- 
sociation resulting  from  the  development  of  its 
business,  and  which  are  not,  strictly  speaking, 
the  product  of  stock  dividends  and  do  not  rep- 
resent surplus  earnings  in  the  ordinary  sense 
and  which  are  apportioned  pro  rata  among  ex- 
isting shareholders, — constitute  capital,  and 
not  income  or  dividends,  as  between  a  person 
entitled  to  the  income  or  dividends  of  the  orig 
inal  shares  during  life  and  a  person  entitled  nt 
her  death  to  the  reconvevance  of  the  stork. 
Bpooner  ▼.  PhUlipB,  62  Conn.  62,       16:  461 

13.  A  stock  dividend  which  in  fact  repre- 
sents profits  made  by  the  corporation  is  in- 
come belonging  to  the  life  tenant.  Hite  v. 
Hiie,  93  Ky.  — .  1»:  178 

14.  A  stock  dividend  declared  out  of  profits 

Bee  Index  to  Notes  Preoedin^. 


resulting  from  the  sale  of  real  estate  owned  by 
the  corporation  at  the  time  of  the  testators 


death  belongs  to  the  remainderman. 


LI. 


15.  The  privilege  offered  by  a  corporation 
to  its  stockholders  to  take  at  par  additional 
stock  which  is  worth  more  is  an  incident  of  the 
old  stock,  and  therefore  a  part  of  the  capital, 
which  belongs  to  the  remainderman.  Id. 

16.  Life  tenants  who  have  availed  them- 
selves of  an  option  given  by  the  corporation  in 
the  stock  of  which  a  portion  of  the  estate  is  in- 
vested, to  take  at  par  additional  stock  which  is 
worth  more,  should  not  be  required  to  restore 
to  the  estate  the  stock  so  procured,  but  the  value 
of  the  stock  should  be  ascertained  as  of  the  time 
the  options  were  given,  and  the  life  tenants  re- 
quired to  account  for  the  profit  realized,  as  part 
of  the  capital  of  the  estate.  Id. 

17.  The  premium  paid  for  bonds  in  which 
the  capital  of  the  estate  is  invested  cannot  be 
charged  to  the  life  tenants,  and  the  amount 
thereof  retained  from  the  income  and  added  to 
the  capital,  for  the  purpose  of  meeting  the  loss 
which  will  occur  when  the  bonds  mature  and 
drop  to  par.  Id* 


LIGHTNING  RODS. 

Constitutional  Equality  of  Licenv^e  to  Sell, 
see  Constitutional  Law,  107. 


LIGHTS. 

Easement  of,  see  Easements.  45. 
Absence  of.  in  Street,  see  Hioiiw.ws.  116. 
Duty  (»f.  Carrier  to    Light  PlaLfonus,    see 
Cabuibrs,  180-191. 


LIMITATION  OP  ACTIONS. 

L  Limitation  in  Genbkal. 

a.  In  General;  SUiinies. 

b.  Equitable  Heinedy;  LaeJies. 

c.  Limitation  by  Contract. 

d.  Bar  of  Prior  oi'  Other  Claim,  or  of 

I\yi*tion  of  Claim  or  Defe)ise. 

II.  When  Statute  Runs. 

a.  In  OeTieral. 

b.  Ti'u^ts;  Bailment. 

c.  Fraud. 

d.  ^itB  Relating  to  Real  Property, 

e.  Absence  from  State. 

f.  Coverture. 

III.  When  Action  tb  Barbed. 

IV.  Intebruption  op  Statute;  Removal 

of  Bar. 

a.  In  General;  By  Suit. 

b.  By  Payment  or  Promise. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

76,  77. 

Agreement  to  Waive,  see  Contracts,  364. 

As  to  Writ  of  Error  Coram  ^obis,  .see  Cokam 
Nobis,  8. 

On  Guaranty,  see  Guaranty.  2. 

Stipulation  ns  to,  in  Insurance  Case,  see  In- 
surance, 270,  382-387. 
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As  to  Mortgagee  in  Possossion,  see  Mokt 
GAes,  25. 

Demurrer  U)  Raise  Question  of,  see  Plead- 
ing, 254. 

As  to  Gomp Illation  of  Time  of,  see  Time,  6. 


I.  Limitation  in  Genbkal. 
a.  In  General;  Statutes. 

1.  The  Statute  of  Limitatioa?  runs  against 
a  municipal  corporation  in  West  Virginia,  m 
the  absence  of  an  express  provision  to  the  con- 
trary. Teans  v,  St.  Albans  (W.  Va.)   19:  80S 

2.  Statutes  of  limitation  must  be  construed 
to  operate  prospectively  only,  unless  their 
terms  clearly  indicate  a  different  intent.  Mc- 
Kisson  V.  Davenport,  83  Mich.  211,   10:  607 

3.  Mich.  Act  1879  limiting  the  time  forsuit^ 
to  foreclose  mortgages  to  fifteen  years,  but  pro- 
viding that  it  shall  not  apply  to  those  which 
have  been  due,  without  any  payments  thereon, 
for  fifteen  years,  and  fixing  ^s%  years  as  the 
period  in  such  cases, — is  not,  as  to  any  other 
class  of  mortgages,  retrospective,  but  applies 
only  to  tliose  executed  in  the  future.  Id. 

4.  A  law  taking  a  certain  class  of  cases  out 
of  the  operation  of  the  Statute  of  Limitations, 
which  had  previously  been  within  its  provi- 
sions, can  have  no  effect  on  rights  acquired 
under  the  statute  previously  to  the  passage  of 
such  law.  Attorney- General,  Mann,  v.  Severe 
Capper  Go,  152  Mass.  444,  9:  510 

b.  Eguitxible  Remedy ;  lAJbches. 
See  also  Equity,  30. 

5.  A  bill  to  charge  the  payment  of  an 
equitable  claim  upon  a  tivst  ostate,  idthough 

Earely  equitable,  is  subject  to  the  Statute  of 
imitations.    Hughes  v.  Brown,  88  Tenn.  578, 

8:  480 

6.  A  statutory  period  of  limitation  of 
equitable  actions  is  not.  where  a  purely  equi- 
table remedy  is  invoked,  equivalent  to  a  direc- 
tion that  no  shorter  period  shall  be  a  bar  to  re- 
lief in  anv  case,  and  does  not  preclude  a  denial 
of  relief  for  unreasonable  delay,  in  accordance 
with  equitable  principles.  Calhoun  v.  Delhi  dt 
M.  E.  Co.  121  N.  Y.  69,  8:  248 

7.  The  ri.!j^lit  to  enforce  an  obligation  lor  a 
life  stipport  is  not  barred  by  the  mere  neglect, 
for  any  length  of  time,  to  take  the  beneiit  of 
the  provision.  CoUman  v.  Whitney,  62  Vt. 
123,  9:  517 

8.  After  an  unexplained  lapse  of  fourteen 
years,  a  settlement  and  accounting  in  regard 
lo  partnership  matters  between  the  surviving 
paitr^'rand  the  deceased  partner's  executor 
will  not  be  opened  up,  although  the  settle- 
ment   was   irregularly  made.     Vakntine  v. 

Wyi^or,  123  Ind.  47,  7:  788 

9.  One  who  holds  lands  under  a  bad  or  de- 
fective legal  title,  but  with  an  equitable  right 
to  the  property,  is  not  guilty  of  laches  for  de- 
lay in  going  into  a  court  of  equity  to  per- 
fect his  title.  Balkham  ▼.  Woodstock  Iron  Co. 
(C.  C.  X.  I).  Ala.)  43  Fed.  Rep.  648, 

11:  880 

10.  Lapse  of  less  than  two  and  one  half  years 

See  Index  to  Notes  Preceding, 


after  a  sale  under  a  deed  of  tiOAt,  pfocured 
through  the  fraudulent  reprAgentations  of  one 
I'epresenting  himself  as  entitsed  to  benefit  \/f 
its  provisions,  will  not  bar  a  suit  to  set  it  aside 
which  is  not  barred  by  the  Statute  of  Limits 
lions.     Cottrell  v.  Watkins,  89  Va.  801, 

19:  764 

11.  Plaintiff  in  a  suit  for  specific  perform-^ 
anee,  who  Is  in  possession  of  the  real  property 
in  controversy,  is  not  chargeable  wiUi  laches 
in  commencing  suit,  so  long  as  his  ix^sscssion 
is  undisturbed.  Gofey  v.  Emigh,  15  Colo. 
184,  10:  186 

12.  Although  there  is  no  statute  of  limit^i- 
tions  applicable  to  claims  required  to  be  pre- 
senteil  and  examined  by  the  accounting  offi- 
cers of  the  treasury  department,  the  unwrit- 
ten law  as  to  stale  claims  applies ;  and  there- 
fore a  claim  on  behalf  of  a  United  States 
marshal  for  the  allowance,  by  the  government, 
of  expenses  incurred  by  him  in  the  service  for 
it  of  a  distress  warrant,  which  accrued  more 
than  forty-seven  years  before  it  was  presented 
to  the  treasury  department,  is  a  stale  claim 
which  the  accounting  officers  have  no  right  ta 
receive,  examine,  or  settle.  Waddell  v. 
United  States,  25  Ct.  CI.  823,  7:  861 
Of  municipality. 

13.  The  failure,  for  nearly  ten  years,  of  a 
town  and  its  taxpayers  to  give  warning  or  pro- 
test against  dealing  Avith  or  taking  its  void 
bonds,  with  affirmative  acts  of  recognition  en- 
couraging investment  tlierein  as  safe  and  valid 
securities,  is  sufficient  to  defeat  an  equitable 
action  for  their  cancellation.  Calhoun  v. 
Dfl?ii  d  M.  R.  Co.  121  N.  Y.  69,         8:  848 

14.  The  equitable  remedy  for  the  cancel!*- 
tiou  of  town  bonds  may  be  refused  by  reason 
of  long  delay  and  acquiescence  on  Uie  part  of 
the  town  and  its  taxpayers,  accompanied  by 
frequent  acts  recognizing  the  validity  of  the 
bonds,  although  the  dela^  is  not  continued 
for  the  stiitutory  period  oi  limitation  of  equit- 
able actions.  Id* 

15.  The  inability  of  a  municipal  corpora- 
tion to  make  valid  by  acquiescence  or  recogni- 
tion, obligations  which  it  had  no  power  to 
create,  wiU  not  prevent  consideration  of  such 
matters  in  determining  whether  it  shall  be  de- 
nied a  remedy  because  of  laches.  /d» 

c.  Limitation  by  Contract, 

Sec  also  In'scrakce,  S82-387;  TblborafhBi 
32-34. 

16.  An  agreement  in  a  bill  of  lading,  that 
In  case  of  a  breach  of  the  shipping  contract  & 
suit  to  recover  the  damages  thereby  occasioned 
will  be  barred  unless  brou^ght  withm  forty  days 
after  the  damage  occurs,  is  valid  and  binding 
on  the  shipper;  and  after  the  lapse  of  forty- 
days  he  cannot  maintain  an  action  to  recover 
for  the  losses  sustained,  unless  he  shows  some 
reasonable  excuse  for  the  delay.  &«(f,  O.  <# 
S.F.R.C .  V.  Gatewood,  79  Tex.  89,  10:  419 

d.  Bar  of  Prior  or  Other  Claim,  or  of  Portiot^ 
of  Claim  or  Defense, 

17.  The  fact  that  the  Statute  of  Limitations 
has  run  against  an  imperfect  obligation  which 

I  Is  unenforceable  by  reason  of  some  vice  or 
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•defect  therein  which  may  be  cuj-ed  or  waived 
by  the  debtor  does  not  bar  a  cause  of  action 
on  a  new  obligaiion  growing  out  of  the  old 
one,  when  the  vice  or  defect  is  waived. 
O'Ha^a  V.  SUtU,  113  N.  Y.  146,  8:  603 

18.  A  surety's  right  to  subrogation  for  the 
purpose  of  keeping  alive  as  against  his  princi- 
X)al  a  judgment  which  he  has  paid  is  barred 
when  his  action  against  the  principal  upon  an 
implied  assumpsit  for  indemnity  is  barred. 
Junker  v.  Biuh,  186  111.  179,  11:  183 

19.  A  remedy  at  law  on  the  bond  of  a  trus- 
tee having  proved  inadequate  by  reason  of  the 
insolvency  of  the  sureties,  a  remedy  in  equity 
to  reach  property  not  subject  to  execution  is 
barred  when  delayed  until  the  bond,  and  also 
the  decree  thereon,  is  barred.  Hughes  v.  Brotcn 
88  Tenn.  578,  8:  480 

20.  In  an  action  against  a  railroad  company 
for  breach  of  covenant,  m  a  deed  granting  to  it 
a  right  of  way,  that  it  would  keep  a  certain 
stream  running  on  the  same  side  of  the  track, 
and  not  allow  It  to  cross  through  cattle-guards 
or  culverts,  the  effect  of  the  ten  years'  Statute 
of  Limitations  in  Iowa  will  be  avoided;  and 
the  suit  may  be  maintained,  where  it  is  proved 
that  the  first  culvert  to  carry  the  water  over, 
-erected  more  than  ten  years  before  the  begin- 
ning of  the  action,  was  a  wooden  one  and  only 
temporary  in  character.  Peden  v.  Ohiecigo,  K. 
L  A  P,  11.  Go.  78  Iowa,  181,  4:  401 

81.  Where  a  railroad  is  so  constructed  as  to 
cause  water  to  occasionally  overflow  lands  ad- 
jacent to  it,  an  action  will  lie  to  recover  dam- 
ages resulting  from  such  overflowing  at  each 
successive  recurrence  thereof;  and  the  Statute 
of  Limitations  will  begin  to  run  upon  the  bap> 
penin^  of  the  in juiy  complained  of,  and  not  at 
the  time  of  the  buildin/2:  of  the  road.  8t, 
Louis,  L  A  M.  db  8.  R.  Co,y,  Biggs,  52  Ark. 
240,  6:  804 

22.  One  who  has  made  out  a  prima  facie 
■case  for  the  recovery  of  land  is  not  prevented 
from  attacking  as  fraudulent  a  deed  set  up  in 
•defense,  because  the  time  for  bringing  an  ac- 
tion to  set  aside  the  conveyance  as  fraudulent 
has  expired.     Amaker  v.  New,  88  S.  C.   28, 

8:  687 
Foreclosure. 

28.  Although  the  remedy  on  a  claim 
secured  by  a  mortgage,  deed  of  trust,  or  ven- 
dor's lien,  may  be  barred  at  law,  yet  the  rem- 
edy in  equity  to  enforce  the  lien  is  not  affect- 
ed bv  any  lap.se  of  time  short  of  the  period 
sufficient  to  raise  the  presumption  of  pay- 
ment.   Paxton  V.  Rich,  85  Va.  878,      1:  639 

34.  The  foreclosure  of  a  mortgage  is  not 
Imrred  within  twenty  years  under  N.  Y.  Code 
Civ.  Proc.  §  881,  although  it  contains  no 
covenant  to  pay  and  the  right  of  action  on 
notes  thereby  secured  is  barred  by  the  statute, 
which  simply  bars  the  remedy  without  dis- 
charging the  debt,  Hulhert  v.  Clark  (N.  Y.) 
128  N.  Y.  295,  14:  69 

Coupone. 

25.  Overdue  interest  on  bonds  represented  by 
fiegotlabie  coupons  cannot  i3e  included  in  the 
recovery  in  an  action  on  the  bonds  after  an  in- 
dependent suit  on  the  coupons  has  become 
barred  by  the  Statute  of  Limitations.  GHiHn 
V.  Macon  County  (C.  C.  E.  D.  Mo.)  86  Fed. 
Rep.  885,  S:  353 
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Duplicate  warrants. 

26.  Actions  upon  school  wurrauts  issued  as 
duplicates  to  take  the  place  of  original  warrants 
which  had  been  destroyed,  bearing  the  same 
date  as  the  ori^nals,  and  having  the  word 
"duplicate"  written  across  the  face  of  each, 
will  be  barred  by  the  Statute  of  Limitations  at 
the  same  time  the  originals  would  have  been. 
Eureka  Springs  School  Dist.  v.  Oromer,  53  Ark. 
454,  6:  610 


IL  When  Statute  Runs. 


a.  in  General, 

27.  It  seems  that  the  speeidcatiou  by  the  Leg- 
islature of  exceptions  to  the  operation  of  the 
general  Statute  of  Limitations  will  not  preclude 
the  court  from  applying  exceptions  to  such 
statute  which  were  recognized  by  the  common 
law,  other  than  those  prescribed  by  the  Legis- 
lature. Carrier  v.  Chicago,  B.  1.  d  P.  B,  Co. 
79  Iowa,  80,  6:  799 

28.  The  Statute  of  Limitations  cjannot  run 
against  any  person  until  his  or  her  right  has 
accrued.     WinUrs  v.  De  Turk,  188  Pa.  859, 

7:  668 

29.  The  Statute  of  Limitations  does  not 
begin  to  run  against  the  right  of  action  of  an 
unborn  child  for  the  death  of  its  father,  under 
Tex.  Rev.  Stat.  art.  2908,  because  of  the  fact 
that  its  mother  is  capable  of  suing  under  that 
statute  when  the  cause  of  action  accrues.  Nel- 
son V.  Galveston,  H.  &  S.  A.  R.  Co.  78  Tex. 
621,  11:  391 

30.  Where  a  bond  is  to  secure  the  continuous 
use  of  privileges  in  real  property,  the  Statute 
of  Limitations  cannot  begin  to  run  against  a 
remedy  upon  it  until  a  breach  thereof.  Middle- 
Unony.  Neuyport Hospital,  10  H.  1.  yi9.  1:  191 

81.  On  n  suit  to  collect  a  judgment  nirainst 
an  insolvent  corporation  from  a  stockholder 
thereof,  the  statute  does  not  commence  to  run 
against  the  judgment  creditor  and  in  favor  of 
the  stockholder  until  the  entry  of  the  judg- 
ment. Poirellv.  Uregonian  K.  Co.  (C.  C.  D. 
Or.)  13  Sawy.  548,  8:  801 

82.  The  Statute  of  Limitjitions  begins  run- 
ning against  a  promissory  note  payable  on 
demand  and  bearing  interest  at  its  date. 
Mills  v.  Davis,  118  N.  Y.  243,  3:  394 

33.  The  right  of  action  of  n  surety  who  makes 
partial  pa3rmentson  tbe  debt  secured,  upon  tne 
liability  against  his  cosurety  for  contribution, 
commences  to  run  as  to  each  payment  from  the 
time  he  pays  the  creditor  more  than  his  propor- 
tion of  the  debt.  Bus/mell  v.  BushnsU,  77 
Wis.  4;i'>.  9:  411 

34.  A  general  statute  of  limitations  does  not 
apply  to  an  action  for  divorce.  Tufts  y.  Tuffs, 
8  rtnh,  142.  16:  482 

3r».  An  action  cannot  be  maintained  upon  ji 
simple  contract  to  relieve  property  from  the 
lien  of  a  Judgment,  after  the  expiration  of  six 
years,  although  one  entitled  to  benefit  by  the 
obli^tion  is  not  damaged  by  its  breach  in 
havmg  to  pay  the  judgment  himself  until  after 
the  expiration  of  that  time.  McClure  v.  Melton 
84  S.  C.  877,  13:  783 

36.  The  Statute  of  Limitations  begins  to  run, 
at  the  date  of  payment,  against  the  right  to  re- 
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cover  back  money  paid  for  lands  at  a  tax  sale 
which  is  void  because  resulting  from  a  double 
assessment,  in  the  absence  of  fraud  or  conceal- 
ment.    CUt.pp  V.  Pinegrove  Twp.  138  Pa.  86, 

IS;  618 
37.  When  the  purchaser  of  a  railroad  from  a 
trespasser  who  has  laid  the  track  without  right 
*jo  do  so  takes  possession,  a  new  cause  of  ac- 
tion arises;  and  as  to  such  purchaser  the  Stat- 
ute of  Limitations  begins  to  run  from  that  date. 
Ilarhack  v.  Dei  Moines  db  K.  C.  li,  Co.  80  Iowa, 
598,  11:  118 

88.  A  right  of  action  to  establish  an  interest 
in  property  purchased  at  a  judicial  sale  under 
an  invalid  title,  for  which  purchase-money 
notes  are  given  on  receiving  a  bond  for  title, 
does  not  accrue  until  the  notes  are  paid.  Lind- 
B(iy  V.  Vooptr,  94  Ala.  170,  16:  813 


b.    Trusts;  Bailment. 


39.  Express  continuing  trusts  are  excluded 
from  the  operation  of  the  statutes  of  limita- 
tion, while  implied  trusty  are  subject  thereto. 
Cons  V.  Dunham^  59  Conn.  145,  8:  647 

40.  Resulting  or  implied  trusts  may  be 
barred  by  the  mere  lapse  of  time.  HaHn^lds 
V.  Sumner,  126  111.  58,  1:  827 

41.  Within  what  time  an  implied  or  resulting 
trust  may  be  barred  must  depend  upon  the 
circumstances  of  the  particular  case.  Id. 

42.  In  cases  of  express  trust,  mere  delay 
will  not  defeat  a  recovery,  unless  the  trustee 
has  repudiated  or  disavowed  the  trust,  and 
the  disavowal  is  known  to  the  cestui  que  truxt.. 

Id. 
48.  The  Statute  of  Limitations  does  not  run 
In  favor  of  one  holding  land  under  a  parol 
trust,  so  long  as  he  recognizes  the  trust  and 
admits  that  he  is  holding  in  compliance  with 
it.    Hinton  v.  Pritchard,  107  N.  0.  128, 

10:  401 

44.  The  statute  which  provides  that  action  for 
relief  against  frauds  shall  be  brought  within 
six  years  does  not  apply  to  an  action  brought 
to  procure  the  cancellation  of  a  sheriff's  deed 
of  land  sold  under  a  judgment  which  had  been 
purchased  and  held  by  one  who,  acting  under 
a  trust,  had  collected  funds  for  its  satisfaction, 
to  such  purchaser,  and  to  remove  the  incum- 
brance of  the  judgment  from  the  property. 
Wilson  V.  Brookshire,  126  Ind.  497,      9:  798 

45.  The  six  years'  Statute  of  Limitations  is 
not  available  on  belialf  of  a  trustee  who,  with 
fundus  in  his  hands  for  the  payment  of  a  judg- 
ment against  real  estate  of  the  beneficiary, 
purchases  such  judgment  and  has  it  assigned 
to  himself,  to  defeat  a  suit  by  the  beneficiary 
for  its  cancellation.  Id. 

46.  A  trust  or  charge  created  by  will  upon 
real  estate  for  the  payment  of  debts  prevenia 
the  running  of  the  Statute  of  Limitations  against 
such  debts  as  were  not  barred  in  the  testator's 
lifetime.  Woonsocket  8av.  Inst.  v.  Bailout,  16 
R.  L  851,  Is  666 
Bailment. 

47.  The  Statute  of  Limitations  does  not  run 
in  favor  of  a  bailee  until  he  denies  the  bail- 
ment and  converts  the  property.  Reizenstein 
V.  Miirquardt,  75  Wis.  294,  1:  818 

See  IndesE  to  Notes  Precedioip. 


c.  Fraud, 

See  also  supra,  44,  and  infra,  66, 57, 

48.  In  cases  of  fraud  the  Statute  of  Llmita> 
tions  begins  to  run,  in  equity,  not  at  the  time 
the  fraud  is  perpetrated,  but  from  the  time  of 
its  discovery.  Peck  v.  Bank  of  America,  15 
R.  I.  710,  7:  826 

49.  The  Statute  of  Limitations  does  not  begin 
to  run  against  the  claim  of  a  shipper  to  recover 
back  excessive  payments  of  freight  charges  bO' 
long  as  he  has  no  knowledge  of  his  ngbts, 
owing  to  the  fraudulent  concealment  oi  the 
cause  of  action  by  the  carrier.  Cook  t.  Chi- 
cago, B.  I  dt  P.  R.  Go.  81  Iowa.  551,  9j  764 

50.  Under  a  contract  to  pay  a  certain  sum 
out  of  a  claim  when  collected,  unless  by  virtue 
of  the  contract  itself  or  some  relation  of  the 
parties  a  duty  exists  to  make  known  the  fact 
of  payment,  mere  silence  amounting  to  noth- 
ing more  than  nonaction  is  not  audi  a  fraud 
upon  the  payee  as  prevents  the  running  of  the 
Statute  of  Limitations.  Jackson  v.  dmhe, 
7  Mackey,  608,  1:  748 

51.  Mere  silence  is  not  a  concealment  of  a 
cause  of  action,  under  the  provision  of  Ind  • 
Rev.  Stat.  1881,  g  800;  but  where  a  person  li- 
able to  an  action  conceals  that  fact  from  the 
adverse  'party,  '.limitation  shall  run  only  from 
the  discovery  of  such  cause  of  action.  Wil&r 
v.  Powers,  119  Ind.  79,  4:  488- 

52.  A  cause  of  action  to  recover  back  an 
excess  of  freir^ht  charges  which  the  plaintiff 
was  compelled  to  pay  over  the  rates  charged 
others  is  founded  on  the  unreasonable  charges, 
independent  of  fraud  of  the  carrier  in  con- 
cealing the  fact;  and  the  Statute  of  Limita- 
tions begins  to  run  only  from  the  discovery 
of  the  fact  that  such  excess  had  been  charged, 
or  from  the  time  that  it  might  have  been  di^ 
covered  by  the  use  of  reasonable  diligence. 
Car)H&r  v.  Chicago,  B.  L  ds  P.  B.  Co.  79 
Iowa,  80,  6:  791^ 

53.  An  action  to  recover  back  an  excess  of 
frei((ht  charges  which  plaintiff  was  compelled 
to  pay  over  the  rates  charged  others,  the  exist- 
ence of  which  excess  was  fraudulently  cook 
cealcd  from  plaintiff,  is  an  action  at  law,  and 
is  not  within  Iowa  Code,  §  2530,  providing 
that  in  actions  for  ralief  on  the  ground  of 
fraud  or  mistake  the  cause  of  action  shall  not 
be  deemed  to  have  accrued  until  the  fraud  or 
mistake  shall  have  been  discovered  by  the 
party  aggrieved.  laL 

d.  Suits  Relating  to  Real  Property. 

Bee  also  supra,  ^12,  22. 

54.  The  right  of  possession  is  in  the  tenant 
by  curtesy  as  Jong  as  he  Jives,  ana  the  nelrs  ox 
the  wife  have  no  right  of  entry  until  his  death. 
Hence  the  Statute  of  Limitations  does  not  be- 
gin to  run  until  that  time,  and  laches  can  be 
Imputed  to  the  heirs  only  from  that  time. 
Qrtkwetn  v.  Thomas,  127  111.  554,         4:  484 

55.  If  the  husband  and  wife,  by  a  deed  void 
as  to  her  for  want  of  a  proper  certincate  of  her 
examination  and  acknowledgment,  convey 
land  owned  by  her  in  which  he  has  a  freehold 
for  their  joint  lives,  to  a  party,  and  put  him  ia 
possession,  such  purchaser  is  entitled  to  hold 
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that  possession  until  the  death  of  the  husband ; 
and  neither  the  wife,  nor  her  heirs,  nor  any 
one  claiming  under  theon,  have  any  right  of 
entry  until  the  husband's  death;  and  right  of 
action  does  not  accrue  to  them,  nor  does  the 
Statute  of  Limitations  run  against  them,  uniil 
his  death.  Central  Land  Co.  T.  Laidlet/,  32 
W.  V»i.  134.  8:  886 

56.  Tho  period  of  six  years  from  tJie  dis- 
covery of  the  fniud,  within  which  an  action 
to  set  aside  a  fraudulent  conveyance  must  be 
broujrht,  under  S.  C.  Code,  §  112,  docs  not  ap- 
ply where  a  judgment  creditor,  who  has  pur- 
chased the  land  on  execution  sale  made  in  dis- 
regard of  thefniudulant  deed,  brings  an  action 
to  recover  possession  after  the  death  of  a  widow 
having  a  superior  claim  of  dower,  to  whom  he 
had  been  obli<xed  temporarily  to  surrender  pos- 
session.    Amaker  v.  New,  33  S.  C.  28, 

8:  687 

57.  A  suit  to  set  aside  a  fraudulent  convey- 
ance as  a  cloud  on  title  is  not  an  action  for  re- 
lief upon  the  jiround  of  fraud,  within  the 
meaning  of  a  statute  of  limitations.  Wagner 
V.  Laic,  3  Wash.  500,  16:  784 

e.  Absence  from  State, 

58.  One  elected  to  the  United  States  Senate 
who  during  the  sessions  of  Congress  left  his 
home  in  the  occupancy  of  his  servants,  and, 
taking  his  family  to  Washington,  kept  house 
there  in  rented  premises,  without  intending  to 
change  his  residence,  while  in  the  intei-vals 
between  the  sessions  of  Congress  he  returned 
to  and  occupied  his  home,  did  not  reside  out 
of  the  State  so  as  to  interrupt  the  Statute  of 
Limitations.    Kerwin  y.  SoHn,  60  Hinn.  820« 

17:  226 
50.  The  words  "  persons  absent  from  the 
Btate,"  within  the  meaning  of  the  Illinois  stat- 
ute fixing  the  period  for  contesting  the  probate 
of  a  will,  except  as  to  infants,  femes  eorert, 
persons  absent  from  the  State  or  non  compos 
mentis,  include  only  those  who  have  departed 
or  gone  without  the  State  for  temporary  pur- 
poses, and  do  not  include  nonresidents.  Wh^^frr 
▼.  Wheeler,  184  111.  522,  10:  618 

60.  If  a  nonresident  is  absent  from  the 
State  when  a  cause  of  action  ticcrues  against 
him,  the  statute  will  not  commence  running 
against  him  because  he  oci.'usionnlly  comes 
into  the  Stiite,ulthough  an  action  at  such  times 
could  be  commenced  against  him  by  the  ex- 
eix;ise  of  ordinary  diligence.  Stnnlev  v.  Stan- 
ley, 47  Ohio  St.  225,  8:  883 

61.  The  presence  of  the  defendant  in  the 
state  for  the  full  period  of  the  time  limited 
for  bringing  im  action,  either  continuously  or 
in  the  aggregate,  is  necessary  to  constitute  a 
bar  of  the  action,  under  Ohio  lie  v.  Stat.  § 
4980.  Id, 
62.  The  running  of  the  Statute  of  Limitations  in 
favor  of  a  foreign  corporation  depends  on  the 
fact  of  its  residence  in  the  state  in  such  sense 
that  service  may  be  made  on  it,  through  its 
keeping  a  managing  agent  therein,  and  not 
upon  the  knowledge  or  Tack  of  knowledge  of 
one  having  a  cause  of  action  against  it  as  to 
the  presence  of  such  agent;  but  a  foreign  man- 
ufacturing corporation  whose  business  is  such 
that  it  can  carry  it  on  without  a  resident  gen- 
eral agent  cannot  set  the  statute  running  by  ap- 

8e«  Index  to  NotM  Preeedlngw 


pointing  at  any  time  or  times  an  aofcnt  in  the 
state  upon  whom  process  may  be  served. 
Winney  v.  JSatulwich  Mfg.  Co.  (Iowa) 

18:  624 

f.  Coverture, 

63.  When  un  infant  married  woman,  who  was 
married  Deiore  any  ot  the  Married  Women's 
Enabling  Acts  were  passed,  except  that  em- 

Eowering  her  to  sell  her  land  by  joining  her 
usband  in  the  conveyance,  joins  with  her  hus- 
band in  a  conveyance  of  her  land,  the  grantee's 
possession  is  rightful  against  her  during  the 
lifetime  of  her  husband,  and  the  Statute  of 
Limitations  does  not  run  against  her  right  of 
disailirmance  until  coverture  is  ended.  8tuU 
▼.  Harris,  51  Ark.  294,  2:  741 


III.  When  Action  is  Bakrkd. 


64.  The  cause  of  action  to  recover  from  the 
drawer  the  amount  called  for  by  a  check  drawn 
without  funds  to  meet  it  rests  upon  the  check, 
and  is  not  governed  by  the  Statute  of  Limita- 
tions relating  to  contracts  not  in  writing.  Cul' 
ver  v.  Marks,  122  Ind.  554,  7:  489 

65.  An  action  for  breach  of  a  covenant  of 
warranty  of  title  contained  in  a  deed  of  real 
estate  is  ''on trolled  by  the  fifteen  years' Statute 
of  Limitations.     T/totnas  v.  BUt>jld,9\  Ky.   1, 

11:  240 

66.  Nob.  Comp.  Stat.  chap.  16,  §136,  which 
makes  stockholders  in  a  corporation  liable  for 
debts  contracted  by  the  corporation  while  its 
officers  are  in  default  in  publishing  an  annual 
notice  stating  ''the  amount  of  all  its  existing 
debts,"  is  quasi  penal  only,  but  is  not  a  pen- 
alty, the  evident  purpt)se  being  to  secure  the 
rights  of  cret liters;  and  an  action  to  recover 
such  debts  is  not  barred  by  the  Statute  of 
Limitations  of  one  year.  Voy  v.  Jones,  80 
Keb.  7y8.  10:  668 

67.  ITie  five  years'  Statute  of  Limitations 
applies  to  an  action  to  set  aside  the  confirma- 
tion of  a  Judicial  sale  of  minors'  lands  at 
which  their  guardian  had  become  the  pur- 
chaser, notwithstanding  the  ground  upon  which 
the  claim  to  relief  is  oased  is  fraud.  Eind- 
man  v.  O'Conner,  54  Ark.  627,  18:  490 
For  indemnity  or  contribution. 

68.  An  action  by  a  surety  for  indemnity 
upon  an  im written  contract  is  barred  in  five 
years,  under  Iowa  Code,  §  2529.  Ilarrah  v. 
t/a<y>6«,  75  Iowa,  72,  1:152 

69.  An  action  by  a  surety  who  has  paid 
more  than  his  proportion  of  the  debt,  against 
his  cosurety  for  contribution,  is  an  action  at 
law  and  governed  by  theSt^itute  of  LiniitHtions 
applicable  to  such  actions,  and  is  not  brought 
within  the  statute  applicable  to  equitable  ac- 
tions by  the  fact  that  an  equitable  action  may 
be  maintained  for  contribution  in  a  proper  case. 
Bushnell  v.  Bushnell,  77  Wis.  485,  0:  411 
To  foreclose* 

See  also  supra,  23,  24. 

70.  Although  a  mortgage  which  is  one  of 
indemnity  merely  is  barred  in  six  years,  under 
the  Indiana  Statute  of  TJmitatJons,  a  mort* 

I  gage  which  contains  a  covenant  or  express 
•  agreement  to  pay  the  sum  of  money  thereby 
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secured  is  not  barred  in  six  years.     Orawford 
v.Hazelriog,  117  Ind.  63,  2:  189 

To  restrain  trespass. 

71.  An  eiiui table  remedy  to  restrain  continu- 
ous trespasses  upon  real  estate  is  not  barred  by 
the  lapse  of  ten  years  from  the  time  of  the 
original  trespass,  under  N.  Y.  Code  Civ.  Proc. 
§  888,  fixing  that  limit  for  actions  the  time  for 
which  is  not  otherwise  specially  prescribed. 
It  will  not  be  barred  so  long  as  the  legal  title 
is  in  the  plaintiff  and  his  right  of  action  at  law 
for  injuries  la  not  barred.  Oalicay  v.  Metr<h 
jMdiCan  Bkr.  It  Co.  128  iS.  Y.  V6'i,  Id:  itiS 
For  malpractice. 

72.  One  year  is  tlie  period  of  Uiuitation  ap- 
plicable in  >Vest  Virginia  to  an  nt.'tion  against 
a  physician  for  malprHCtice,  wlietiier  it  is  as- 
sumpsit or  cjise.  Kuhn  v.  Brownjield,  ?A  W. 
Va.  252,  11:  700 
Jadi^ment. 

See  also  infra,  78,  79. 

78.  An  action  upon  the  judgment  of  a  sis- 
ter state  must  be  brought  in  Kansas  witiiin 
five  years,  or  it  will  be  barred.  Hicii  v.  Moore, 
48Kun.  nOO,  16:  198 

74.  An  action  upon  a  judgment  rendered  in  a 
justice's  Courtis  t)arred  in  six  years  tromlts  ren- 
dition, although  the  judgment  has  been 
docketed  in  the  county  clerk^  office,  under  the 
provisions  of  N.  Y.  Code  Civ.  Proc.  §  8017. 
An  action  to  compel  defendant  to  allow  plain- 
tiff's judfrment  to  be  set  off  against  one  held  by 
defendant  is  an  action  upon  a  judgment,  with- 
in the  provisions  of  N.  Y.  Code  Civ.  Proc. 
§882,  that  an  action  upon  a  judgment  rendered 
in  a  court  not  of  record  shall  be  commenced 
within  si. \  years.  Dieffenbctch  v.  JiorM,  112 
N.  Y.  021.  8:  8S9 

76.  A  judgment  for  city  taxes  is  not  gov- 
erned by  the  prescription  of  judgments  in 
La.  Civ.  Code,  but  the  tuxes  are  perpetual 
obligations.  Mercier's  dueee.itHion^  42  l^fi.  Ann. 
11:^5,  11:817 

Quo  warranto. 

76.  The  five  years'  limitntion  for  n  quo 
warranto  proceeding  to  forfeit  the  charter  of  a 
corporation,  under  Ohio  Rev.  Stat.  §  6789, 
does  not  apply  to  a  proceeding  to  oust  a  corpo- 
ration from  toe  exercise  of  an  unlawful  power 
or  franchise;  but  this  proceeding  under  that 
section  is  barred  only  by  the  exercise  of  such 
power  or  franchise  for  twenty  years.  State^ 
WatBon,  v.  Standard  (HI  Go.  49   Ohio  St.  187. 

16:  146 
Government  claim. 

77.  The  Court  of  Claims  has  no  jurisdic- 
tion ti)  render  judgment  in  favor  of  a  claim 
against  the  United  States  which  accrued  more 
than  six  years  before  the  filiutr  of  the  peti- 
tion. "A^adddl  v.  United  States,  25  Ct.  01. 
32:^  7:  861 
See  also  supra,  12. 


IV.  Interruption  of  Sta'itjtb;  Removal  of 

Bas. 

a.  In  Otn^i'ah  By  Suit* 

78.  The  bar  of  the  Statute  of  Limitations 
Against  •  Judgment  rendered  In  another  state 
It  not  removed  by  a  revivor  of  the  judgment 
Jn  that  state,  without  appearance  by  or  service 

See  IndesE  to  Notes  Preceding. 


upon  the  defendant.    Bice  v.  MoQre,  48  Kan. 
590,  16:  108 

79.  An  action  on  a  Judgment  recovered  in 
1879  in  Illinois  upon  personal  service  of  the 
defendant,  and  revived  in  1888  according  to 
the  statute  of  that  State,  without  jurisdiction 
of  the  pel  son  of  the  judgment  debtor,  is  barred 
by  the  Nebraska  statute  providini?  tbet  an 
action  on  a  foreign  judgment  must  be  brought 
within  five  years  from  its  rendition.  HepUr 
V.  Varna,  '&i  Neb.  550,  18:  otf6 

80.  The  Statute  of  Limitiitions  may  be  setup 
in  the  orphans'  court  of  Pennsylvania,  pre- 
cisely as  in  a  court  of  law,  and  is  not  tolled 
upon  u  more  demand  upon  an  executor,  hea- 
ter's A^ipcdl,  124  Pa.  80,  2:  150 

81.  The  ojmmeucementof  an  action  by  a  sub- 
stituted service,  in  accordance  with  the  require- 
ments of  N.  Y.  Code  Civ.  Proc.  §§  435-487,  of 
the  snmmons  which  has  been  delivered  to  the 
sheiiff  for  service  before  the  cause  of  action 
has  become  barred  by  the  Statute  of  Limita- 
tions, will  prevent  a  plea  of  the  statute  from 
defeating  the  action,  if  such  service  is  made 
within  the  time  prescribed  by  N.  Y.  Code  Civ. 
Proc.  §899,  providing  thattbe  attempt  to  com- 
mence an  action  by  delivering  the  summons  to 
a  sheriff  for  service  shall  be  equivalent  to  its 
commencement  so  far  as  the  Statute  of  Limi- 
tations is  concerned,  provided  the  action  is  ac- 
tually commenced  within  a  certain  time  there- 
after, ^although  that  section  mentions  as  a 
means'  of  commencing  the  action  only  personal 
service  and  service  by  publication.  Clare  v. 
Lockard,  122  N.  Y.  263,  0:  547 

82.  The  lapse  of  time  cannot  be  relied  upon 
to  bar  a  suit  in  equity  to  reform  a  policy  ot  in- 
surance, which  is  auxiliary  to  an  action  already 
commenced  at  law  upon  the  policy,  if  the  la^ 
ter  was  brought  within  the  time  limited. 
Jioecnbaum  v.  Council  Bluffs  Ins,  Go.  (C.  C. 
N.  D.  Iowa)  37  Fed.  Rep.  724.  8:  180 

8-.  A  suit  in  behalf  of  some  of  the  benefi- 
ciaries, under  a  statute  giving  a  right  of  action 
for  the  death  of  a  person,  does  not  affect  the 
running  of  the  statute  against  another  who  fa 
not  joined  with  them.  East  Line  A  B,  B.  R. 
Go.  V.  GulhernoH,  72  Tex.  375,  8:  667 

84.  Tlic  bar  of  the  Statute  of  Limitations 
against  a  suit  brought  against  a  woman  and  her 
children,  all  being  cestuts  que  trust,  there  being 
no  trnstee,  is  not  saved,  under  Tenn.  Code, 
§  2755,  by  a  suit  brought  within  one  year  pre- 
ceding against  the  woman  and  her  husband  and 
a  person  as  trustee  who  was  no  longer  such, 
which  suit  was  dismissed  because  of  the  failure 
to  make  the  children,  who  were  remaindermen, 
as  well  as  eestuis  que  trust,  parties  to  the  case. 
Ilnfihes  V.  Brcnon,  88  Tenn.  578.  8:  480 

85.  The  amendment  of  a  declaration  doe.** 
not  extend  tl:c  running  of  the  Statute  of 
Limitations,  if  it  is  not  founded  upon  a  new 
cause  of  action.  Wolf  v.  Bauereis,  72  Md. 
481,  8:  680 

86.  Striking  out  of  a  declaration  alle.satious 
of  a  special  contract  to  cure  plaintiff,  and 
leaving  it  as  a  declaration  on  an  implied  con- 
tract of  a  physician  to  use  ordinary  skill,wbere 
the  gist  or  gravamen  of  the  action  ia  malprac- 
tice or  failure  to  exercise  proper  skill,  does  not 
change  the  nature  of  the  action  so  as  to  let  in 
the  defense  of  the  Statute  of  Limitations  against 
the  amended  declaration*  if  the  original  action 
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^as  brought  in  time.    Kuhn  t.  BrotonflM 
54W.  Va.  253,  11:700 

87.  A  cause  of  action  presented  by  an 
amended  pleading  which  does  not  change  the 
nature  of  the  cause  of  action  is  not  barred  by 
the  Statute  of  Limitations  if  the  original  action 
was  not,  although  it  would  be  bfured  if  the 
■action  had  been  first  brought  at  the  timeof  the 
amendment.  Id, 

88.  An  action  commenced  against  a  compa- 
ny as  a  corporation  cannot  be  sustainea  on 
an  amendment,  after  the  Statute  of  Limita- 
tions has  run,  alleginff  that  the  company  was 
a  partnership,  instead  of  a  corporation,  and 
aubstituting  the  individual  partners  as  defend- 
ants, although  the  original  summons  was 
-served  upon  one  of  them  as  the  business  man- 
ager of  the  supposed  corporation,  and  an 
answer  had  been  filed  in  the  name  of  the  com- 
pany, before  the  statute  had  run,  without  dis- 
•closing  whether  it  was  incorporated  or  not. 
Leatherman  ▼.  Timds  Co.  88  Ey.  ^1, 

8:  804 

89.  A  decree  for  an  account  on  a  creditors' 
'bill  stops  the  funning  ot  the  statute  on  a  sud- 
:sequent  Jud^ent  in  an  action  then  pending, 
-which  is  entitled  to  share  in  the  benefit  of  the 
4lecree.    BoiOan  y.  Bich,  85  Va.  878, 

1:  689 

b.  By  PaytnerU  or  Pramige, 

00.  An  application  of  a  payment  to  a  debt 
not  already  barred  will  interrupt  the  running 
of  the  statute  and  extend  the  time  as  to  the 
balance.    Blake  v.  Bawyer,  83  Me.  139, 

18:  718 

91.  An  application  of  the  payment  by  a 
-creditor  to  a  debt  already  barred  by  statute  will 
sot  remove  the  bar  as  to  the  balance  of  the 
debt.  Id. 
Bot  see  next  case. 

92.  A  note  that  is  barred  may  be  revived 
by  an  indorsement  made  by  the  creditor  with- 
out the  debtor's  direction  or  knowledge,  when 
general  payment  is  made  by  the  debtor  with- 
out specifying  its  application.  Sanborn  v.  Cole 
63  Vt  590,  14:  808 

98.  After  a  cause  of  action  against  the  prin- 
cipal debtor  Is  barred,  a  surety  as  to  whom  the 
statute  has  not  run  because  he  has  been  absent 
from  the  State  cannot  acquire  any  right  of  ac- 
tion against  the  principal  by  payment  of  the 
•demand.    Btone  v.  Hammell,  83  Cal.  547. 

8:  486 

94.  Unless  the  last  memoradum  of  a  pay- 
ment of  interest  upon  a  note  otherwise  barred 
try  the  Statute  of  Limitations  was  made  within 
six  years  of  the  death  of  the  obligor,  no  action 
can  be  maintained  on  the  note  against  his  ad- 
ministrator.     Mills  V.  Davis,  113  N.  Y.  243, 

8:894 

95.  Where  a  debtor  has  given  his  creditor 
an  order  on  a  third  person  for  a  sum  less  than 
the  amount  of  the  debt,  with  the  understand- 
ing that  whatever  was  collected  thereon  should 
be  applied  by  the  creditor  in  partial  satisfac- 
tion of  his  claim,  in  determining  whether  or 
not  the  balance  of  the  debt  has  become  barred 
by  the  Statute  of  Limitations  the  payment  will 
be  regarded  as  having  been  made,  not  at  the 
time  of  the  giving  of  the  order,  but  at  the  time 
the  proceeds  of  ft  were  received,— at  least  if 


the  creditor  acted  in  good  faith  in  his  endeav- 
ors to  collect  them.  Bufflnian  y.  Chase  (Mass.) 
153  Mass.  584,  10:  188 

New  promise* 

96.  A  written  acknowledgment,  to  take  a 
debt  out  of  the  Statute  of  Limitations,  where 
there  are  two  or  more  distinct  obligations  due 
to  the  same  creditor,  must  it«3lf  identify  the 
one  or  ones  to  which  the  promise  to  pay  at- 
taches.    Opp  V.  Wack,  52  Ark.  288,    6:  748 

97.  When  a  debt  is  barred,  a  new  promise 
relied  on  must  acknowledge  the  justness  of 
the  claim,  and  express  a  willingness  to  pay 
it.    Krueger  v.  Krueger,  76  Tex.  178,     7:  78 

98.  A  letter  saying:  **Ihave  done  my  best 
to  raise  some  money,  but  I  cannot  do  it  now. 

.  .  .  But  some  money  we  will  send  you,  but 
not  all,  because  we  must  live  first," — does  not 
constitute  a  clear,  unequivocal,  and  uncondi- 
tional acknowledgment  of  the  justness  of  the 
demand,  or  express  a  willingness  to  pay, 
sufficient  to  remove  the  bar  of  the  statute,  id. 

99.  A  promise  to  pay  taxes,  made  by  a  tax- 
payer after  the  expiration  of  the  time  pre- 
scribed for  collection  by  Md.  Code,  art.  81, 
§  83,  will  take  them  out  of  the  operation  of 
the  statute  and  make  them  enforceable.  Per^ 
kins  V.  Dyer,  71  Md.  421,  6:  198 
Bjr  one  of  several. 

100.  Where  there  is  no  limitation  of  time 
against  an  action  on  a  bond,  the  mere  presump- 
tion of  payment  arising  from  lapse  of  time  wul 
be  rebutted  as  to  all  joint  obhgors  by  a  pay- 
ment made  by  one.  JLHwon  v.  (jfaurtUn,  29  8. 
C.  843,  1:  688 

101.  Payments  of  interest  on  a  joint  promis- 
sory note,  by  one  of  the  joint  makers,  before 
the  running  of  the  Statute  of  Limitations,  will 
arrest  the  running  of  the  statute  as  to  another 
maker  (although  but  a  surety  as  between  him- 
self and  such  payer)  who  has  not  authorized  or 
participated  m  such  payments.  Woonsocket 
8af>.  Ins,  V.  BaOou,  16  B.  I.  851,  1:  555 

102.  Payment  on  a  firm  account  after  dissolu- 
tion, made  by  one  partner,  cannot  take  the  ac- 
count out  of  the  Statute  of  Limitations,  unless 
his^  express  promise  to  pay  could  do  so.  Kerper 
V.  Wood,  48  Ohio  St  618,  15:  656 

108.  A  promissory  note  made  by  a  partner 
after  dissolution,  for  the  balance  due  on  a  firm 
account,  is  not,  in  the  absence  of  express  au- 
thority to  execute  it,  a  promise  "by  the  party  to 
be  charged,"  under  Ohio  Rev.  Stat.  |  4992^ 
which  can  take  the  demand  out  of  the  statute 
of  Limitations  as  against  his  former  partners, 
even  if  he  had  authority,  by  the  law  of  an- 
other state  where  the  note  was  executed,  to 
give  the  firm  note  in  closing  up  the  business  of 
the  firnu  Id. 


UmiTATIONa 


In  Estates,  see  H&ax  Pbopbrtt,  I.  b,  c,  and  d. 


LIMITED  LIABIUTT. 


See  Shiffing,  4-7. 


L.  R.  A.  Dia. 
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UMITED  PARTNERSHIP. 

"^   8ee  Pabtnebship,  VIIL 


LIQUIDATED  DAMAGES. 

See  Damages,  58-06. 


LIS  PENDENS. 


For  Abatement  by  Pendencr  of  Action,  see 
Action  or  Suit,  134-189. 

1.  Two  things  seem  indispensable  to  give 
effect  to  the  doctiioie  of  lu  pendent:  (1)  That 
the  litigation  must  be  about  some  specific  thing 
which  must  necessarily  be  affected  bv  the 
termination  of  the  suit;  and  (2)  that  the  de- 
scription of  the  particular  property  involved 
in  the  suit  must  be  so  definite  that  anyone 
reading  it  can  learn  thereby  what  properW  is 
intended  to  be  made  the  subject  of  litigation. 
Houston  V.  Timmerman^  17  Or.  499,    4:  716 

2.  The  genenil  rule  fs  that  one  who  pur- 
chases, of  either  party  to  the  suit,  the  subject 
matter  of  the  litigation,  after  the  court  has  ac- 
quired Jurisdiction,  Is  bound  by  the  Judgment 
or  decree,  whether  he  purchased  for  a  valu- 
able consideratioQ  or  not,  or  without  any  ex- 
press or  implied  notice  in  point  of  fact.     Id, 

8.  The  purpose  of  the  rule  of  lie  pendens  is 
to  keep  the  subject  matter  of  the  litigation 
within  the  power  of  the  court  until  the  Judg- 
ment or  decree  shall  be  entered;  otherwise, 
by  successive  alienations  pending  the  litigation, 
its  Judgment  or  decree  could  be  rendered 
abortive,  and  thus  make  it  impossible  for  the 
court  to  execute  its  Judgment  or  decree.    Id, 

4.  Strictly  si>eaking,  tne  doctrine  of  lis  pen- 
dens is  not  founded  upon  notice,  but  upon 
reasons  of  public  policy  founded  upon  neces- 
sity. Id, 

6.  The  doctrine  of  lis  pendens  does  not  ap- 
ply unless  the  court  has  acquired  in  some 
manner  Jurisdiction  of  the  subject  matter  in- 
volved in  the  suit  Benton  v.  ShafeTf  47  Ohio 
St  117,  7:  8ie 

6.  An  action  brought  in  one  county  to  re- 
cover a  distinct  tract  of  land  lying  entirely  in 
another  county  does  not  give  constructive  no- 
tice of  its  penaency  to  a  bona  fide  purchaser 
or  mortgagee  in  the  county  where  the  prop- 
erty is  situated.  Id. 

7.  A  purchaser  of  lands  at  an  execution 
sale  upon  a  judgment  rendered  prior  to  a  de- 
cree of  divorce  against  the  owner  is  not  af- 
fected by,  or  subject  to,the  rule  of  lis  pendens. 
Houston  V.  Timmerman,  17  Or.  499,  4:  716 
Bot  see  next  case. 

8.  The  rule  of  lis  pendens  applies  to  one  who 
purchases  leal  property  from  a  husband,  with 
actual  notice  of  a  penmng  divorce  suit  in  which 
the  wife  seeks  a  decree  giving  her  the  title  to 
the  property.  PoweU  v.  Campbell,  20  Nev. 
232,  2;  616 

9.  A  sale  of  property  by  a  husband,  pending 
a  divorce  suit  in  which  a  decree  Is  asked  set- 
ting apart  the  property  to  the  wife,  is  not  taken 
out  of  the  rule  oilis  pendens  by  the  fact  that 

See  Ikidez  to  Netee  Preeedlflir* 


the  wife  told  him  he  could  sell  it  if  he  wanted 
to,  and  that  she  wished  he  would,  where  the 
purcha&er  had  no  knowledge  of  such  state- 
ments. I^ 
See  also  Husbakd  and  Wifb,  171-178. 

10.  Notice  of  the  pendency  of  a  bill  is  not 
notice,  to  a  purchaser  of  lands,  of  matters  set 
up  by  a  subsequent  amendment  to  the  bill. 
Holland  v.  OiHiens  Sav.  Bank,  16  R  I.  784, 

8:  55a 
11.  The  doctrine  of  lispendens  has  no  appUca^ 
Hon  to  one  daimlnff  under  a  grantee  wno  ob- 
tained title  from  the  defendant  before  the  in- 
stitution of  the  suit.  Statterfield  v.  MaUme 
(0.  C.  W.  D.  Pa.)  85  Fed.  Rep.  445,      1:  85 

12.  PuTchasersiMndtfnttfZtttf  are  only  charge- 
able with  notice  when  the  purchase  is  from  a 
party  to  the  suit    Oreen  v.  Biek,  121  Pa.  180. 

8:  48 

18.  The  puh^asers  of  mortgaged  land  are 
not  affectea  by  the  pendency  of  a  suit  to  which 
their  grantors  were  not  paraes,  involving  only 
the  authority  of  an  agent  to  whom  the  mort- 
gage debt  was  payable,  to  receive  payment. 

Id, 

14.  The  pendency  of  a  suit  to  declare  the  in- 
validity of  the  title  of  a  mortgagor  is  notice 
to  purchasers  at  a  sale  on  foreclosure  of  the 
mortgage,  of  the  rights  of  the  plaintiff  in 
such  suit    BandaU  v.  Duff,  79  Gal.  148, 

8:  754 


LIVERT  STABLE. 

Constitutional  Equality  of  Bight  to  Keep, 

Constitutional  Law,  92. 
Lien  of  Keepers,  see  Liens,  8,  9,  11,  12. 
Municipal  Regulations  as  to,  see  Municipai» 

COKPOBATIONS,  29. 

As  a  Nuisance,  see  Nuisancxb,  14. 

1.  The  keeper  of  a  livery  stable  does  not» 
by  letting  a  horse,  warrant  it  to  be  free  from 
defects  of  which  he  has  no  knowledge  and 
which  he  could  not  have  discovered  by  the  ex- 
ercise of  due  care,  so  as  to  render  liimself  liable 
for  an  injury  to  the  hirer  caused  by  such  de- 
fect.   Oopeland  v.  Draper^  157  Mass.  528, 

19:  888 

2.  The  power  of  a  d^  to  regulate  livery  and 
sale  stables  includes  the  right  to  designate  the 

E laces  and  in  what  parts  of  the  city  thev  may 
e  located,  and  to  prohibit  their  erection  at 
other  places.  8t,  Louis  v.  BusseU,  116  Mo.  — , 

80:  781 


UVESTOCK. 


For  Carriage  of,  see  Cabbibrs,  270,  277,  284, 
80a-807. 

See  also  Animals. 


LOAN  AND     INVESTMEUrr   BUSI- 
NESS. 

See  CoRPOBATiONS,  27,  28. 
Loan  Associations,  see  Building  and  Loah 
Associations. 


LOBBYING— LOST  INSTRUMKNTS. 
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LOBBYING. 

Contract  for,  see  Contracts,  189. 


JjOCUa  laws. 

Local  Legislation,  see  Statutes,  1. 1 


LOCAL  OPTION. 


Ab  to  Mode  of  Taking  Oysters,  see  Covstitu- 

TIOJTAL  Law,  86. 
Af  to  Sale  of  Intoxicating  Liquors,  see  Imtoz- 

lOATiMO  Liquobs,  6-18. 
Constitutionality  of,  as  to  Intoxicating  Li- 

QUOB8,  see  OOMSTITXJTIONAL  LaW,  6o 

Special  Legislation  as  to,  see  Statutes,  111. 


LOCAL  PREJUDICE. 

Bee  Rehoyal  or  Caubbs,  L  c. 


LOCAL  SELF-GOVERNMENT. 

Constitational  Right  of,  see  Cohbtstutional 
Law,  eO-68,  05. 


LOCOMOTIVE. 


Lien  for  Price  of,  see  Salb,  68. 


LOCOMOTIVE  ENGINEERa 

Conspiracy  of ,  against  Commerce,  see  Con- 

flPULAOT,  18, 16. 


LODGE. 


Property  Rights  of,  see  Assooiationb,    1 ; 
Bkvbyolbht  Societies,  1. 

Of  Odd  Fellows,  Power  of,  see  Bsnbyolbi^t 
Bocixtibb,  4. 


LODGER. 

Who  Is,  see  Dbfinitions,  65. 


LOGS  AND  LOGGING. 

Liens  on,  see  Liens,  44,  46,  47. 

1.  A  bailee  of  logs,  having  a  special  property 
In  tnem,  is  considered  the  owner,  witliln  the 
meaning  of  Wis.  Rev.  Stat.  $;  8887.  giving  him 

Tndmx,  to  Notes  Preeedln^. 


the  right  to  compensation  for  driving  the  logs 
of  another  who  refuses  to  furnish  necessary  aid 
or  materials  for  driving,  when  they  are  so  in- 
termixed with  his  own  that  he  is  compelled  to 
drive  them.  WtMontin  River  Loff-Drimng  Asm, 
V.  Comstock  Lumber  Co,  72  Wis.  464,  1:  717 

2.  The  right  to  recover  compensation.imder 
Wis.  Rev.  Stat.  §  8837,  for  driving  logs  by 
necessitv  where  they  are  intermingle,  applies 
where  the  intermingling  takes  place  after  Uie 
commencement  of  the  drive,  as  well  as  if  it 
took  place  before.  Id. 

8.  Wis.  Rev.  Stat,  g  8887,  which  empowers 
any  logowner  to  drive  logs  belonging  to  others 
when  intermingled  with  nis  own,  is  not  invalid 
on  the  ground  that  it  abridges  or  impairs  the 
general  right  of  all  persons  to  the  use  of  a  river 
ibr  driving  their  own  logs.  Id, 

4.  The  owner  of  logs  having  the  right  to 
erect  and  extend  a  boom  in  a  stream,  wno  ex- 
ercises due  care  and  diligence  to  prevent  the 
formation  of  Jams,  and,  in  case  a  Jam  is 
formed,  to  remove  it  within  a  reasonable  time. 
Is  not  liable  to  another  person  for  dama^  sus- 
tained by  him  in  consequence  of  the  oostruc- 
tion,of  the  stream  by  such  a  1am,  whereby  he 
is  delayed  in  rafting  other  logs.  EarM  v 
JonM,  86  A]^  274,  8:  406 

5.  A  person  who,  knowing  of  the  obstruc- 
tion of  a  stream  by  a  Jam  of  logs,  drives  his 
rafts  upon  them  without  allowing  the  owners 
time  to  remove  them,  is  guilty  of  contributory 
negligence  which  will  defeat  a  recovery  for 
damages  sustained  by  the  loss  of  his  timber  In 
attempting  to  pass  the  obstruction.  Id, 


LOOKOUT. 

On  Trains,  see  Railroads,  88,  89,  86,  87. 


LOSS. 

t 

For  Rights  of  Owner  and  Contractor  on  De- 
struction of  Buildinc^,  see  Assumpsit,  9. 

Of  Property  in  Hands  of  6aiiee,  see  Bailheiit, 
15,  16. 

By  Forged  Bank  Checks  or  Indorsements,  see 
Banks,  48-65. 

Of  Property  as  Defense  to  Note  for  Price,  see 
Bills  asd  Notbs,  113. 
Property  in  Inn,  see  Innkekpers,  18-19. 

By  Embezzlement  of  Agent,  Who  Must  Bear, 
see  Pbiitcipal  and  AoBirr,  18. 

Who  Must  Bear  on  Sale,  see  Sale,  46.  47. 

Of  Deposit  of  Trust  Fund  in  Bank,  see  Trusts, 
41. 

As  Between  Vendor  and  Purchaser,  see  Ven- 
dor AMD  PURCBASKR,  6. 


LOST  INSTRUMENTS. 

For  Lost  Certificates  of  Stock,  see  Corpora- 
tions, 158,  159. 
Parol  I*roof  of,  see  Evidkhce,  270-372. 

An  action  at  law  on  a  lost  negotiable  note 
cannot  be  maintained.  Builer  y.  Joyce,  9 
Mackey»  191,  16:  SOS 
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LOTTERY—MAIL  AGENT. 


liOTTERT. 

Right  to  Proceeds  of  Unlawful  Drawing,  see 

Contracts,  260. 
Power  of  Equity  as  to,  see  Equrrr,  6. 

Bee  also  Gift  Entbrp&ise. 

1.  A  scheme  for  the  distribution  of  prizes  by 
chance  is  a  lottery.  Slate,  Kellogg,  y.  Karuas 
Mercantile  Aaeo.  45  Kan.  851,  11:  480 

2.  Any  scheme  for  the  distribution  of  prizes 
by  lot  or  chance,  by  which  one  on  payhig 
money  to  another  obtains  a  token  which  en- 
titles him  to  receive  a  larger  value  or  nothing, 
as  some  formula  of  chance  may  determine,  is 
a  lottery;  and  the  sale  of  such  "token"  is  a 
violation  of  a  eity  ordinance  prohibiting  the 
same.    StcUe  v.  £oneU,  42  La.  Ann.  1110, 

lOx  60 

8.  A  lottery  is  a  scheme  by  which  a  re- 
sult Is  reached  by  some  action  or  means  taken, 
in  which  result  man's  choice  or  will  has  no 
part,  and  which  human  reason,  foresight,  saga- 
city, or  design  cannot  enable  him  to  snow  or 
determine  until  the  same  has  been  accom- 
plished.   FlBople  V.  EUiott,  74  Mich.  264, 

W     8s  408 

8a.  Where  a  polic-dealer  receives  money 
from  another  person,  who  selects  two  or  more 
numbers  in  proportion  to  the  amount  paid,  on 
an  aneement  to  repay  a  sum,  the  amount  of 
which  is  to  be  determined  by  the  result  of  a 
drawing  of  numbers  in  another  State,  accord- 
ing to  the  correspondence  between  the  num- 
bers selected  and  those  drawn,  he  is  guilty, 
under  How.  Stat.  (Mich.)  §  9881,  of  sett&g  up 
and  promoting  a  lottery  for  money.  Id. 

4.  A  scheme  generally  known  as  "  playing 
policy,"  whereby  an  association  sells  for  6 
cents,  or  anv  other  specific  sum  of  money,  cer- 
tificates or  tickets  which  entitle  the  purchaser  to 
a  lead-pencil  of  trifling  value,  and  also  permit 
such  purchaser  to  select  certain  numbers,-— say 
8-9-18,— which,  if  all  drawn  by  a  blfaidfoldei 
boy  from  a  revolving  wheel  in  which  several 
numbers  are  placed,  entitle  the  person  purchas- 
ing the  certificate  or  ticket  to  a  prize  of  money 
much  larffer  in  amount  than  he  has  paid  for 
his  certificate  or  ticket,  is  a  ''lottery."  StaU, 
Kellogg,  v.  Kansas  Mercantile  Asso.  45  Kan 
^1>  11:  480 

5.  A  lottery,  within  the  meaning  of  statutes 
against  carrying  on  lotteries,  embraces  only 


schemes  in  which  a- valuable  consideration  of 
some  kind  is  paid  directly  ur  Indirectly  for 
the  chance  to  draw  a  prize.  TetUnostone  Kit 
V.  State,  88  Ala.  196,  7s  599 

6.  Distributing  prizes  by  lot  or  chance  to 
holders  of  tickets  given  away  is  not  canying 
on  a  lottery,  although  It  may  be  done  with 
the  view  of  drawing  a  large  crowd  together 
in  the  hope  of  profit  from  such  of  them  as  may 
choose  to  buy  medicines  from  the  distributor, 
or  tickets  to  performances  ffiven  by  him,  or  to 
pay  for  seats  in  the  tent  where  the  prizes  aie 
selected,  where  no  payment  for  any  purpose  is 
necessaiy  as  a  condition  <^  receiving  a  prize. 

Id. 

7.  Any  device  whereby  money  or  any  other 
thing  is  to  be  paid  or  delivered  on  the  happen- 
ing of  any  event  or  contingency  in  the  nature 
of  a  lottery  is  illegal  under  the  laws  of  Mary- 
land as  to  lotteries  and  lottery  tickets.  Bal- 
lock  V.  State,  78  Md.  1,  8s  671 

8.  The  fact  that  there  are  no  blanks  to  be 
drawn,  but  that  the  holder  of  every  number 
or  ticket  obtains  something  of  value,  does  not 
prevent  a  distribution  of  prizes  by  lot  or  chance 
from  being  a  lottery.  Jd. 

9.  Bonds  of  a  foreign  government,  coupled 
with  conditions  and  stipulations  which  change 
their  character  from  simple  government  bonds 
for  the  payment  of  a  certain  sum  of  money  to 
a  species  of  lottery  ticket,  are  within  the  con- 
demnation of  statutes  against  lotteries,  and 
subieet  to  state  laws  on  the  subject.  Id, 

10.  A  sale  of  packages  of  coffee,  on  each  of 
which  is  a  slip  of  paper  to  be  torn  off,  having . 
on  the  under  side  the  name  of  some  article  m 
crockery  that  the  buyer  of  the  package  is  enti- 
tled to,  is  a  violation  of  Md.  Code  Gen.  Pub. 
Law,  art  97,  g  185,  prohibiting  gift  enterprises. 
L(mg  V.  StaU,  78  Md.  627,  18s  89 

1 1 .  Where  the  Legislature  grants  a  lottery  fran- 
chise and  authorizes  its  sale, the  purchaser  may, 
for  a  valuable  consideration,  permit  others  to 
enjov  a  part  of  the  profits,  but  cannot  assign 
the  franchise  so  as  to  enable  each  assignee  to 
conduct  a  separate  lotteiy.  Lawrence  y.  Sim- 
mans  (Ky.)  Is  178 

12.  The  proceeds  of  a  lottery  ticket  obtained 
from  its  owner  by  falsehood  and  fraud  after  it 
has  drawn  a  prize  must  be  refunded  to  him, 
if  the  lottery  was  legal  and  his  ownership  le- 
gally acquired,  even  If  the  sale  of  the  ticket 
within  the  state  would  be  unlawful  Martin 
V.  Bichardson,  94  Ky.  — ^  198  698 
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BKACHINERT. 

As  a  Fixture,  see  Fixtures,  19-38, 26,  29-31. 


MACHINIST. 


Assumption  of  Risk  by,  see   Masteb  Aim 

SSKVANT,  89,  90. 
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BKAIL. 


See  PosTOPFicE. 


MAIL  AGENTS 


Rights  of,  as  Passenger,  seeOABBiBBs.  81-81. 

89. 
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MAIL  BAGS. 

Liability  of  Carrier  for  Accidents  to  Passen- 
gers from,  scSb  Cabribrs,  175. 


MAIUNe  PAPERa 

To  Cancel  Insurance,  see  Insurance,  68. 
For  Notice,  see  Contracts,  292;  Notice,  14. 
To  Serve  Summons,  see  Writ  and  Proobsb, 


KAINTBNANCE. 


See  also  Champerty. 

Of  Wife  on  Separation,  see  Husband  anp 
Wife,  174-182. 

It  is  not  maintenance  for  several  per- 
sons who  have  been  induced  to  purchase  stock 
from  defendants  by  the  same  alleged  false 
and  fraudulent  representations  and  conduct,  to 
contribute  to  defray  the  expenses  of  a  test  case 
to  determine  defendants'  liability  to  refund  the 
money  paid  for  the  stock,  since  they  have  a 
common  interest  in  that  question.  7)avis8  v. 
SUnM.  78  Wis.  884,  10:  190 


MAJORITY. 

Of  Directors,  see  Corporations,  118. 

Of  Parliamentary  Body,  see  Parliambntakt 

Law,  2-7. 
Power  of,  in  Religious  Societies,  see  Rbligi- 

OUS  SOCIBTIBS,  14-18. 

At  School  Elections,  see  Schools.  18. 
In  Vote  for  Constitutional  Amendment,  see 
Voters  and  Elections,  104. 


MALICE. 

Presumption  of,  see  Evidence,  122-129. 
Relevancy  of  Evidence  as  to,  see  Evidence, 

677-«85. 
In  Erection  of  Fence,  see  Fences,  8-10. 


MALICIOUS  PROSECUTION. 

Condition  Precedent  to  Action  for,  see  Ac- 
tion OR  Suit,  40. 

Sufficiency  of  Proof  of,  see  Evidence,  822. 

Effect  of  Order  of  Commitment  to  Asylum, 
see  Judgment,  89. 

1.  An  action  for  malicious  prosecution  will 
not  lie  in  favor  of  one  against  whom  an  accusa- 
tion has  bera  preferrSl  before  a  magistrate 
charging  a  criminal  offense,  if  he  was  not  ap- 
Drehenoed  and  no  process  for  hiR  arrest  was 
issued.  Cooper  v.  Armour  (0.  C.  N.  D.  N. 
Y.)  42  Fed.  Rep.  216,  8:  47 

2.  A  complainton  which  a  warrant  of  arrest  is 
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procured  cannot  be  the  basis  of  an  action  for 
malicious  prosecution,  if  the  facts  charged  in 
the  complaint  furnish  no  ground  for  the  is- 
suance of  the  warrant.  Krause  v.  Spiegel 
94  Cal.  870,  15:  707 

8.  Merely  signing  the  usual  undertaking 
required  in  arrest  and  bail,  at  the  request  ol 
plaintiff  in  the  action,  does  not  make  one  liable 
for  malicious  prosecution,  although  the  plain- 
tiff may  be  liable  for  abuse  of  avil  process. 
Sneeden  v.  HarHu,  109  N.  C.  849,     14:  889 

4.  The  finding  of  an  examining  magistrate 
that  an  offense  has  been  committed,  and 
that  there  "is  probable  cause  to  believe  the  de- 
fendant guilty  thereof/'  is  only  prima  facie 
evidence  of  probable  cause,  in  an  action  for 
malicious  prosecution  brought  by  such  defend- 
ant  against  the  prosecuting  witness.  Ross  v. 
Eixon,  46  Kan.  550,  18:  760 
Of  civil  suit. 

5.  The  willful  use  of  Judicial  process  for  a 
purpose  not  justified  by  law  is  on  abuse  for 
which  an  action  will  lie.  Antdiff  v.  June,  81 
Mich.  477,  10:  681 

6.  The  malicious  prosecution  of  a  civil  suit 
without  probable  cause  is  actionable,  although 
defendant  is  not  arrested  or  his  property  at- 
tached.   8mWi  V.  BurruB,  106  Mo.  94, 

18:  60 

7.  To  entitle  one  to  damages  for  the  mali- 
cious prosecution  of  a  civil  suit,  it  is  not 
necessary  that  his  person  shall  have  been 
molested  or  his  property  seized;  it  is  suffi* 
deut  if  the  suit  was  malicious,  and  that  the 
person  seeding  redress  was  injured  or 
damaged  thereby.  Antdiff  y.  June,  81  Mich. 
477,  10:  681 

8.  The  fact  that  a  court  in  which  an  action 
is  instituted  has  no  Jurisdiction  of  the  defend- 
ant cannot  be  used  as  a  bar  against  defendant's 
remedy  for  the  injury  inflicted  upon  him  by 
such  action  if  it  is  maliciously  prosecutea, 
where  Judgment  is  taken  against  him  by  de- 
fault and  an  execution  taken  out  which  he  sat- 
isfies in  ignorance  of  the  want  of  such  juris- 
diction. Id, 

9.  It  is  immaterial  In  an  action  to  recover 
damages  for  injuries  alleged  to  have  been  in- 
flicted by  the  malicious  use  of  judicial  pro- 
ceedings, that  such  proceedings  are  not 
shown  to  have  resulted  in  favor  or  the  person 
complaining  thereof,  if  his  declaration  sets 
out  a  conspiracy  to  defraud  him  and  that  he 
was  defrauded  of  the  money  paid  under  the 
Judgment,  which  is  shown  to  have  been  void. 

Id, 

10.  The  taking  and  collecting  a  judgment 
for  $800  upon  a  claim  for  $50,  simply  be- 
cause an  attorney  suys  the  judgment  may  as 
well  be  for  $800  as  for  $50,  shows  malice.  Id, 

11.  Under  How.  (Mich.)  Stat.  §  7317,  which 
permits  the  process  In  actions  to  recover  for 
labor  performed  to  be  served  in  any  county  ad- 
joining the  one  in  which  the  action  is  com- 
mence, and  provides  that  such  service  shall 
be  made  by  a  sheriff  or  constable  of  the  county 
where  Ills  service  is  to  be  made,  the  process 
must  be  issued  directly  to  an  officer  of  the 
county  where  the  service  is  to  be  made;  pro- 
cess issued  to  officers  of  the  county  where  the 
suit  is  brought  cannot  under  that  Act  be 
served  by  officers  of  other  counties.  Id 
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13.  Obtaining  a  judgment  by  fraud  and  per- 
jury -where  there  has  never  been  any  valid 
claim  In  favor  of  the  plaintiff  against  defend- 
ant, and  taking  out  execution  Siereon,  when 
the  parties  know  the  judgment  to  be  false  and 
fraudulent,  and  extorting  money  under  such 
execution,  is  an  abuse  of  judicial  process.  Id, 

18.  An  action  for  malicious  abuse  of  civil 
process  in  order  to  compel  a  party  to  do  a  oo^ 
lateral  thing  or  to  accomplish  an  ulterior  pur- 
pose may  be  maintained  without  alleging  that 
the  process  improperly  employed  is  at  an  end. 
Sneeden  v.  Hdrriss,  109  K.  C.  849,     14:  889 

14.  An  action  may  be  maintained  for  mali- 
ciously and  without  probable  cause  institut- 
ing and  prosecuting  an  action  in  forcible 
entry  and  detainer.  Ftme  v.  PoUoekf  46  Ohio 
St.  867,  4:  866 


MALPRACTICE. 


Bar  to  Suit  for,  by  Judgment  for  Compensa- 
tion of  Physioian.  see  Jttdoment,  58. 

Limitation  of  Action  for,  see  Limitation  of 
Actions,  72. 

Liability  for,  see  Physicians  and  Surgconb, 
4-18. 


MANDAMUS. 

I.  When  mat  Issue. 

a.  In  OenercU, 

b.  To  Court  or  Judge. 

c.  To  State  or  Federal  Offleere, 

d.  To  County  or  Town  Officers. 

e.  To  Garporaiions, 

f.  To  Determine  Title  to  Office  (n*  Election, 

II.  Pbocbdttbe;  Hearing;  Determination. 

Review  of,  on  Appeal,  see  Appeal  and  Er- 
ror, 198. 
Estoppel  of,  see  Estoppel,  45. 
To  Legislative  Officers,  see  Legislature,  6. 


I.  When  mat  Issue. 
a.  In  Qeneral, 

1.  A  writ  of  mandamus  will  not  be  denied 
in  the  exercise  of  discretion,  where  a  clear  le- 
gal right  to  it  is  shown.  lUinoie  C.  R.  Go.  v. 
iV^;<;,  148  111.  484,  19:  119 

2.  Another  specific  remedy  is  not  a  bar,  un- 
der 111.  Rev.  Stat.  chap.  87,  §  9,  to  a  writ  of 
m^mdamus  which  wiU  afford  a  proper  and 
suffloicut  remedy.  People^  Brokaw,  v.  Bloom- 
ington  Twp.  Highway  Comrs.   180    111.  482, 

6:  161 
8.  Mandamus  never  lies  to  enforce  the  per- 
formance of  private  contractis.      Florida,  0, 
itP,  R  Co.  V.  StaU,  Tavares,  81  Fla.  482, 

eO:  419 
4.  Mandamus  is  the  proper  proceeding  when 
a  party  has  a  legal  right  to  the  enjoyment  of 
which  the  discharge  of  a  ministenal  duty  on 
the  part  of  a  public  officer  who  refuses  to  per- 
form it  is  necessary,  and  the  party  has  no  other 
adequate  remedy.  State.  Charleston,  C.  <t  C. 
R  Co,  V.  Whitefides,  80  S.  C.  679,  8:  777 
See  also  infra^  68. 

See  Index  to  Netee  Preeediii|f» 


6.  A  ministerial  duty  on  the  part  of  a  pub- 
lic officer,  the  discharge  of  which  may  be  com- 
pelled by  mandamus,  Is  some  duty  imposed  ex- 
pressly Djr  law,  not  by  contract,  or  which  arises 
necessarily  as  an  incident  to  the  office,  involv- 
ing no  discretion  in  its  exercise,  but  manda- 
tory and  imperative.     .  Id. 

b.  To  Court  or  Judge. 

6.  Mandamus  is  the  proper  remedy  to  com- 
pel a  Judee  to  act  in  proceedings,  where  he  has 
improperly  refused  on  the  ground  of  supposed 
disqualification.  Ex  parte  Alabama  State  Bar 
Asso.  06  Ala.  118,  IS:  184 

7.  A  Judge's  refusal  to  act,  on  the  ground 
that  he  is  disqualified,  is  reviewable  on  appli- 
cation for  a  writ  of  mandamus  to  compel  him 
to  act.    State,  Coleord,  v.  Toung,  81  Fla.  504, 

19:  686 

8.  Mandamus  will  issue  by  the  Supreme 
Court  of  Missouri  to  compel  the  Kansas  Citv 
Court  of  Appeals  to  reinstate  a  case  which  ft 
has  dismissed  over  the  appellant's  objection 
on  an  insufficient  proffer  of  satisfaction  of  his 
demand  for  relief.  State,  Bayfta,  v.  Eiansas 
City  Ct.  App.  07  Mo.  831,  8:  476 

0.  Where  a  village  by-law  Imposing  a  license 
tee  is  void,  mandamus  will  not  be  granted  to 
compel  a  justice  of  the  peace  to  entertain  a 
oomplaint  by  the  villaee  authorities  for  its  vio- 
hition.     ClusMoch  v.  Day,  75  Mich.  527, 

4:  809 

10.  Mandamus  is  the  proper  remedy  to 
compel  a  reconler  to  proceed  with  the  exam- 
ination of  a  criminal.  Sloite,  Mairanga,  v. 
^nn^TMr,  42  La.  Ann.  1001,  10s  187 

11.  Inasmuch  as  the  Michigan  law  regulatini; 
practice  in  chancery  courts,  and  providing  for 
the  common-law  Jtuy  trial  and  verdict  at  the 
demand  of  either  party,  is  inoperative  and  de- 
prives the  parties  to  an  equity  suit  of  a  proper 
hearing,  mandamus  is  the  proper  remedy  to 
compel  a  judge  who  has  granted  a  jury  trial 
under  such  Act  to  properly  hear  the  case,  so  as 
to  be  able  to  grant  the  specific  relief  asked,  if 
proper.  Brown  v.  Kalamazoo  County  Circuit 
Judge,  75  Mich.  274,  6:  886 

c.  To  State  or  Federal  Officers. 

12.  The  board  of  agriculture,  under  the 
South  Carolina  Act  of  1884  (18  Stat.  770), 
having  power  to  grant  or  refuse  a  license  to 
mine  phosphate  rock  in  navigable  streams, 
**  as  the  said  board  may  in  its  discretion  deem 
best  for  the  interests  of  the  state, "  the  l^ue 
of  such  a  license  cannot  be  compiled  by  man- 
damus. Port  Royal  J/in.  Co.  v.  Hagood,  80 
B.  C.  510,  8:  841 

Secretary  of  state. 

18.  The  performance  of  a  dear  ministerial 
duty  may  be  required  of  the  secretary  of  state 
by  mandamus.  State,  Fleming,  v.  Crawford 
28  Fla.  441,  14:  868 

14.  Where  there  has  been  an  election  of  a 
United  States  senator  by  the  Legislature,  and 
afterwards  the  governor,  holding  that  there  is 
a  vacancy  in  the  office  on  account  of  the  ille* 
gality  of  such  election,  signs  an  appointment 
or  commission  of  a  United  States  senator,  and 
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reqaests  Okt  secretary  of  ttatn  to  seal  tbe  same 
with  tbe  great  seal  of  tbe  State,  and  to  ooun- 
^ersign  it,  it  is  tbe  datr  of  tbe  secretary  to  do 
60,  and  be  baa  no  rigbt  to  refuse  because  he 
•deems  tbe  goveraor's  action  iUegaL  If  he  re- 
fuses the  ^rformance  of  tbe  duty^  it  may  be 
required  by  mandamus.  Id, 

•Speaker  of  Honse. 

16.  The  duty  of  the  speaker  of  the  House  of 
Bepresentatives  in  Nebraska,  immediately  up- 
on tbe  organization  of  tbe  House  and  before 
proceeding  to  any  other  business,  to  open  and 
publish  returns  of  elections,  is  enforceable  by 
mandamus.  State,  Benton^  v.  Elder^  81  Neb. 
169,  10:  796 

-Oovemor. 

16.  The  goyemor  cannot  be  compelled  by 
mandamus  to  perform  an  act  as  the  chief  ex- 
ecutive of  the  state.  Boveu  v.  titats,  Shuck, 
127Ind.  588,  11:768 

17.  The  goyemor  of  a  state  cannot  be  com- 
pelled by  mandamus  to  Issue  a  proclamation 
lor  tbe  election  of  additional  representatiyes  in 
Congress  in  accordance  with  the  latest  census, 
where  the  congressional  apportionment  Act 
giving  tbe  state  such  increase  bas  not  yet  be- 
come operatiye.    J^ate,   Cfromeliin,  y.  Boyd 

:86Neb.  181,  19:807 

18.  The  action  of  the  governor  In  the  exeieise 
•of  his  ^liUcal  or  governmental  powers, 
whether  conferred  by  Sie  Constitution  or  by 
statute,  cannot  be  controlled  by  mandamus. 
Oreentoood  Cemeiery  Land  Oo,  y.  Boutt^  17 
Oolo.  156,  16:  869 

19.  An  act  of  the  goyemor  as  to  which  he  has 
"DO  discretion,  in  &e  exercise  of  some  power, 
•neither  poUUcal  nor  essentialljr  governmental, 
but  specially  enjoined  upon  him,  may  be  com- 
pelled by  mandamus,  where  be  refuses  to  per- 
form an  act  and  by  his  refusal  a  jparty  is  de- 
prived of  his  property  or  other  legal  right, 
without  any  plain,  speedy,  and  adequate  rem- 
•edy  in  the  ordinary  course  of  law.  •  Id^ 
ao.  The  execution  of  a  patent  for  land  by  a 
hoard  of  land  commissioners,  one  of  wbom  is 
the  goyemor  of  the  state,  whose  dn^  it  is  to 
sign  it,  may  be  compelled  by  mandamus  in 
favor  of  one  who  bas  become  entitled  to  the 
patent  under  a  purchase  from  tbe  state  land 
board,  where  Uie  governor  has  no  greater  pow* 
•er  tban  either  of  the  other  commissioners  al- 
thougb  he  is  the  president  of  the  board,  and 
his  duty  in  tbat  capacity  is  not  a  part  of  the 
supreme  executive  power,  which  is  vested 
in  the  govemor  alone.  Id, 

21.  The  govemor  of  a  Territory  cannot  be 
-compellea  by  mandamus,  on  tbe  application  of 
the  trustees  of  tbe  Territorial  inmne  asylum, 
who  hold  his  commission  as  authority  for  tbe 
public  duties  they  perform,  to  sign  a  warrant 
•on  tbe  treasurer  for  funds  for  tbe  asylum. 
Territorial  Ineane  Asylum  y.  Wdjley  (Ariz.) 

8:  188 

23.  The  chief  magistrate,  charged  with  see- 
ing that  Uie  laws  are  faithfully  executed,  is  a 
proper  relator  in  a  proceeding  by  mandamus  to 
require  the  sealing  and  countersigning  of  an 
•official  commission.    Slate,  Fleming,  y.  OratD- 

/ard,  28  Fla.  441,  14:  868 

28.  When  neither  tbe  speaker  of  the  House  of 
Delegates  nor  the  Joint  Assembly  of  botb  Hous- 
es of  the  Legislature  convened  under  W.  Va. 

JnOmx  to  Netee  "Preceding. 


Const  art  7,  g  8.  for  the  purpose  of  opening 
and  publishing  the  returns  of  the  election  for 
the  offioe  of  governor,  does  in  fact  open  and 
publish  the  returns  in  respect  to  said  office,  or 
declare  any  person  elected  to  that  office,  the 
supreme  court  cannot  by  mandamus  adjudge 
the  person  who  appeals  from  the  retums  cera- 
fled  to  the  speaker  of  the  House  to  have  received 
the  highest  number  of  yotes  for  that  office  to 
be  the  governor,  and  compel  the  person  who 
was  the  governor  during  the  preceding  term 
to  deliver  the  office  and  the  insignia  to  him. 
GafY,  WiUan,  82  W.  Va.  898,  8:  68 

Commissioner  of  patents. 

24.  Mandamus  will  Issue  to  compel  theoom- 
ndssioner  of  patents  to  give  a  certified  copy  of 
an  abandoned  application  for  a  patent  remain- 
ing on  file  in  the  patent  office,  especially  when 
it  is  made  part  of  the  specifications  of  an  exist- 
ing patent  by  reference  thereto,  wbere  he  has 
refused  to  give  such  copy  upon  a  reasonable 
suggestion  of  necessi^  for  its  use  as  a  docu- 
ment for  evidence.  United  States,  PoUoJc,  v. 
HaU,  7  Mackey,  14,  u  788 

d.  To  County  or  Town  Officers, 

25.  In  a  maiidamus  proceeding  to  compel 
the  board  of  supervisors  to  include  in  the  esti- 
mate of  expenses  for  the  current  year  the 
amount  payable  to  an  agricultural  society  by 
provision  of  statute,  tbe  fact  that  anotber  so- 
ciety in  the  same  county  has  complied  with  the 
conditions  necessary  to  entitle  n  to  demand 
payment  from  the  county  is  no  defense,  when 
It  does  not  appear  tbat  such  society  is  making 
any  claim  upon  the  county  for  funds  under  the 
provisions  of  tbe  statute.  State,  Ouster  County 
Agri.  Soc.  «b  L.  S.  Exeh,  y*  BMnson,  85  Neb. 
401,  17s  888 

26.  A  mandamus  to  compel  the  assessment 
of  a  tax  will  not  be  granted,  where  tbe  time 
witbin  whicb  the  assessment  can  be  lawfully 
made  bas  already  passed.  Wells  v.  Hyatts- 
ville,  77  Md,  — ,  80:  89 

27.  Mandamus  will  not  lie  to  compel  a  coun- 
ty treasurer  to  certify  that  all  taxes  are  paid 
when  taxes  remain  unpaid,  lUUiough  the  same 
are  illegal.  State,  McCarty,  y.  Nelson,  41 
Minn.  25,  4:  800 

28.  Mandamus  lies  against  a  county  treasurer 
to  compel  the  payment  of  a  valid  warrant  or 
order  drawn  on  him  as  such  treasurer,  and  for 
the  payment  of  which  he  bas  tbe  necessary 
funds  applicable  thereto.  Bay  v.  Wilson  (Fla. ) 
29  Fla.  842,  14:  778 

29.  The  fact  that  an  ordinary  action  at  law 
obtains  against  a  county  on  a  county  warrant 
does  not  constitute  a  specific  and  adequate 
remedy  ayoiding  a  mandamus  for  its  payment 
in  favor  of  the  holder  of  such  warrant  against 
a  county  treasurer  having  the  necessary  funds 
for  its  payment.  Id. 

80.  A  void  attempt  to  divide  a  county  into 
assembly  districts  in  an  unconstitutional  way 
will  not  preclude  a  mandamus  to  compel  tbe 
board  of  supervisore  to  perform  tbeir  duty  Ie> 
gaily  to  divide  the  county.  People,  Bair'd,  v. 
Broom,  138  N.  T.  95,  80:  81 

81.  Where  a  township  Issues  railroad-aid 
bonds  under  an  Act  whicb  is  subsequently  de- 


520 


MANDAMUtt,  I.  e.  f. 


clared  unconstltutloDiil,  and  it  la  agreea  tnai 
the  bonds  shall  be  held  by  a  thurd  party  until 

.  the  road  is  in  a  certain  state  of  completion,  to 
be  determined  by  the  certificate  of  the  engineer 
in  charge,  and  shall  then  be  delivered  to  the 
construction  company,  provided  the  engineer's 
certificate  is  indorsed  by  the  chairman  of  the 
county  commissioners  and  his  signature  at- 
tested by  the  clerk,— the  whole  transaction  be- 
ing a  nullity,  there  is  no  ministerial  duty  im- 
posed upon  the  said  chairman  and  clerk  to 
indorse  and  attest  the  certificate,  which  will  be 
enforced  by  mandamus.  State^  OJuirle^ton, 
a  A  a  R.  Co,  V.  Whitendss,  80  8.  C.  679, 

8:  777 
82.  A  writ  of  mandamus  may  be  issued  to 
compel  highway  commissioners  to  remove  a 
fence  from  across  a  public  highway  that  has 
been  used  as  such  for  more  than  twenty  years, 
which  makes  it  impossible  to  travel  such  high- 
way, where  the  facts  are  conceded.  People, 
Brokaw,  v.  Bloomington  Tiop.  Highway  Gamrn. 

'  180111.  482,  6:  161 

e.  To  Corporations. 
See  also  irtfra,  66,  78. 

38.  Mandamus  is  an  appropriate  remedy  to 
compel  a  water  company  to  supply  water  to  a 
person  who  has  a  right  to  it.  Hangen  v.  Al- 
Una  Light  db  W.  Co.  21  Or.  411,        14:  484 

84.  Courts  cannot  by  mandamus  so  far 
control  a  railroad  company's  discretion  in  the 
location  of  depot  buildings  as  to  indicate  in 
any  place  the  exact  soot  of  such  locations. 
Florida,  a  &  P.  -B.  Co,  v.  Bta^,  Tamres,  81 
Fla.  482,  SO:  419 

85.  A  mandamus  requiring  all  regular  pas- 
senger trains  to  stop  at  a  station  is  justified  by 
the  unlawful  refusal  of  a  railroad  company  to 
stop  one  such  train  at  the  station.    Ulinots  C. 
B.  Co.  V.  PeopU,  143  111.  484,  19:  119 

86.  Mandamus  is  the  proper  remedy  to  com- 
pel a  railroad  company  to  perform  its  statu- 
tory duty  to  make  a  farm  crossing.  State, 
Oradp,  V.  Chicago,  M.  db  N,  R.  Co.  70  Wis. 
259.  18:  180 

87.  Actions  for  penalties  for  the  refusal  of 
a  railroad  company  to  make  a  farm  crossinffdo 
not  constitute  such  an  adequate  remedy  at  law 
as  to  bar  a  writ  of  mandamus  to  compel  the 
construction  of  a  crossing.  Id, 

88.  Mandamus  cannot  be  resorted  to  in  or- 
der to  compel  a  corporation  to  transfer  sliares 
of  stock  to  a  person  to  whom  they  have  been 
delivered  by  the  former  owner  without  a 
written  assignment.  Burn/tville  Tump.  Co. 
V.  State,  McCaUa,  119  Ind.  382,  8:  866 

f .  To  Determine  Title  to  Office  or  Election, 
See  also  supra,  28,  24 ;  infra,  66, 67. 

89.  Mandamus  is  not  the  proper  proceeding 
by  which  to  try  title  to  an  oftice.  Biggs  v. 
McBnde,  17  Or.  640,  6:  116 

40.  Mandamus,  and  not  quo  .warranto,  is 
Che  proper  remedy  when  a  relator  in  ofilce  de 
jure  et  defa45to  is  interfered  with  by  one  whose 
lack  of  title  dejure  is  res  judicata.  State,  Leeds, 
V.  Atlantic  City  (N.  J.  Sup.)  62  N.  J.  L.  ('23 
Vroom)  882,  8:  697 
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41.  The  proper  remedy  to  test  the  claimant's- 
title  to  an  oflBce  occupied  de  facto  by  a  person, 
claiming  it  under  color  of  right  is  quo  «ar» 
ranto,  and  not  mandamus.  Id^ 

42.  Mandamus  is  not  the  proper  remedy  to. 
restore  to  ofiice  a  person  who  has  been  wrong 
fully  removed  therefrom,  after  a  successor  has 
been  elected  to  fill  the  vacancy  caused  by  his 
removal  and  has  entered  upon  the  perfcvmance 
of  the  official  duties.  An  information  in  the 
nature  of  quo  icarranto  must  then  be  resorted 

!^«  S^'  ^*^^»  ▼•  ^^  York  Infant  Asylum 
122N.  Y.  190,  ^    10:881 

48.  The  legality  and  validity  of  an  election 
by  the  mayor  and  aldermen  of  a  city  by  ballot^ 
where  no  other  official  is  in  terms  directed  to- 
declare  or  certify  it,  and  no  provision  is  made- 
for  a  contest,  may  be  inquhred  intp  by  manda- 
mus to  comnel  recomiition  of  the  claimant's 
title.    Lawrence  v.  IngersoU,  88  Tenn.  52, 

6:  808 

44.  The  rule  that  mandamus  will  lie  to  com- 
pel a  board  of  commissioners  to  approve  the 
bond  of  a  public  officer,  or  show  cause  for 
not  approving  it,  does  not  apply  where  the  re- 
jection of  the  bond  operates  as  a  decision 
against  the  right  of  the  applicant  to  hold  the 
office,  since  such  decision  is  a  Judicial  one  from, 
which  an  appeal  will  lie.  Knox  County  Oomrs. 
V.  Johnson,  124  Ind.  145,  •  7:  684. 

45.  The  fact  that  a  county  superintendent 
of  schools  was  elected  by  means  of  corruption 
cannot  be  relied  upon  to  prevent  the  issuance 
of  a  mandate  to  compel  the  board  of  county 
commissioners  to  approve  his  school-book 
bond,  if,  upon  his  receiving  the  required 
number  of  votes,  a  certificate  of  election  has 
been  issued  to  him,  and  he  has  duly  qualified 
and  entered  upon  the  discharge  of  the  duties 
of  his  office.  His  right  to  hold  the  office  can- 
not be  inquired  into  except  by  a  direct  pro- 
ceeding instituted  for  that  purpose.  StaU, 
Taylor,  v.  Warrick  County  Comrs.  124  Ind. 
554,  8:  607 

4o.  Mandamus  is  the  proper  remedy  to  com- 
pel an  officer  who  has  been  regularly  and  law- 
fully suspended,  to  deliver  the  official  property 
of  the  office  to  his  successor.    State,  Attorney- 
General  v.  Johnson,  80  Fla.  433,        18:  410- 

47.  One  who  is  by  the  Constitution  rendered 
Ineli^ble  to  hold  an  office  will  not  be  granted 
a  wnt  of  mandamus  to  compel  the  canvassing 
board  to  issue  him  a  certificate  of  election,  aU 
thou^  it  is  their  plain  ministerial  duty  to  do 
so.  People^  Sherwood,  v.  State  Bd.  of  Can- 
vassers, 129  K.  Y.  860,  14:  646 

48.  A  court  is  not  precluded  by  a  constitu- 
tional provision  making  each  branch  of  the 
Legislature  the  judge  of  the  "elections,  re- 
turns, and  qualifications  of  its  own  members,"^ 
from  declanng,  as  a  basis  for  refusing  its  aid 
to  an  applicant  for  a  writ  of  mandamus  to- 
compel  a  canvassing  board  to  give  him  a  cer- 
tificate of  election  to  that  body,  that  be  is  in- 
elifdble  for  the  office,  when  the  facts  showing 
the  ineligibility  are  undisputed.  Id, 
As  to  canvass  of  vote. 

49.  Mandamus  will  not  lie  to  compel  an  offl- 
cer  or  a  board  of  canvassers  to  do  an  act  which' 
without  its  command  would  not  have  been 
lawful  for  the  officers  or  board  to  do.  Rosenr 
thai  V.  State  Bd.  ef  Canmssers,  60  Kan.  129, 

10:  16r 
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60.  The  courts  have  jurisdiction  in  manda* 
mus  to  control  a  canvassing  board,  wiiether 
it  be  township,  city,  county,  or  state,  if  it 
neglects  or  refuses  to  perform  any  act  which 
the  law  especially  enjoins  upon  it  as  a  duty. 

Id. 

61.  The  incorrectness  of  an  abstract  of  votes 
which  is  duly  autlienticated  to  the  bourd  of 
state  canvassers  and  passed  upon  by  them  will 
not  be  ground  for  mandamus  to  compel  a  re- 
canvass  after  the  board  has  completed  its 
work  and  adjourned  without  day.  Id. 

62.  Mandamus  will  lie  to  comi)el  the  state 
canvassing  board  to  disregard  in  its  canvass  a 
return  wbicb,  although  proper  and  valid  on 
its  face,  is  alleged  without  contradiction  to 
contain  the  resiut  of  an  illegal  and  erroneous 
canvass  by  a  board  of  county  canvassers  in  ex- 
cess of  its  Jurisdiction  and  in  violation  of  Its 
ministerial  duties,  and  which,  if  acted  on,  will 
alter  the  result  of  the  election.  Feopie,  Daiey, 
T.  Rice,  129  N.  Y.  449,  14:  648 

68.  Duly  qualified  electors  of  a  senatorial 
district  may,  although  not  themselves  candi- 
dates for  office,  institute  proceedings  in  the 
general  term  branch  of  the  supreme  court  to 
compel  by  mandamus  the  boanl  of  state  can- 
vassers to  disregard  in  its  canvass  an  illegal 
return  which  has  been  sent  up  from  such 
senatorial  district.  Id. 

64.  Where  the  return  of  a  county  canvass- 
ing board  shows  that  it  has  counted  a  certain 
number  of  ballots  which  are  shown  to  be  il- 
legal by  a  sample  baUot  attached  to  the  return, 
it  may  be  compelled  by  mandamus  to  correct 
its  statement  of  the  result  by  omitting  from 
the  count  ballots  like  the  sample.  Pbo^, 
Hichalt,  V.  Board qf  (hufUy  GintaM0r9(N.  x.) 
129  N.  Y.  896,  14:  6S4 

65.  A  writ  of  mandamus  will  not  issue  to 
compel  a  canvassing  board  to  count  ballots  ae^ 
cordmg  to  the  provisions  of  a  statute  which  is 
unconstitutional.  Maynard  v.  Bo<urd  of  Dim- 
Priet  Oanvcum'9,  84  Mich.  228,  1 1:  88S 


II.  Pbocedubb;  Hsabing;  Dbtbbmination. 

• 

The  writ. 

66.  A  writ  of  mandamus  is  properly  direct- 
ed to  a  corporation  in  its  corporate  name. 
Slate,  Grady,  v.  Chicago,  M.  A  if.  R.  Co.  79 
Wis.  269,  18:  180 

67.  A  writ  of  mandamus,  whether  alterna- 
tive or  peremptorv,  must  not  only  show  the 
obligation  of  uie  defendant  to  perform  the  act, 
but  must  also  show  his  omimion  to  perform  it. 
Rosenthal  y.  StaU  Bd,  of  Oanvatiert,  60  Kan. 
129,  19:  167 

58.  The  mandatory  part  of  the  alternative 
writ  of  mandamus  must  conform  to  the  case 
made  by  the  recitals  in  such  writ,  and  must 
not  require  more  to  be  done  than  is  justified  by 
such  writ  Florida  O.  d  P.  R.  Co,  v.  State, 
Tavares,  81  Fla.  482,  80:  419 

59.  The  range  of  action  required  of  the 
respondent  by  an  alternative  writ  of  man- 
damus should  be  clearly  brought  out  and  ex- 
plicitly set  forth  in  the  mandatory  part  of 
such  writ,  and  the  duty  commanded  should 
not  be  left  to  indiscriminate  outside  ascertain- 
ment dehors  the  writ.  id. 
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Pleadingr* 

(M).  In  a  proceeding  by  mandamus  to  com* 

pel  the  vacation  of  an  onier  removing  persons 
from  office,  the  statement  of  the  board  which 
removed  them,  that  in  its  opinion  the  per» 
sons  were  incompetent,  cannot  be  traversed. 
Ih'ainar  v.  Wayne  County  Auditon,  89  Mich. 
162,  15:  9& 

61.  Where  an  alternative  writ  of  mandamua 
brought  to  compel  the  payment  by  a  county 
treasurer  of  county  warrants  shows  that  war- 
rants regular  upon  their  face  were  issued  by^ 
the  proper  officer  and  for  value  received,  and 
that  the  treasurer  has  the  funds  for  their  pay- 
ment, it  is  not  demurrable.  Ray  v.  Wilson, 
29  Fla.  842,  14:  77a 
Rotor  ■&• 

62.  The  statement  of  a  return  to  an  alterna- 
tive writ  of  mandamus  should  be  positive, 
and  not  on  information  and  belief.  Id. 

68.  A  return  to  a  sufficient  alternative  writ 
of  mandamus  must  state  all  the  facts  relied 
upon  by  the  respondent,  with  such  precision 
and  certainty  that  the  court  may  be  fully  ad- 
vised of  all  the  particulars  necessary  to  enable 
it  to  pass  upon  the  sufficiency  of  the  return; 
and  its  statements  cannot  be  supplemented  by 
inference  or  intendment.  Id- 

64.  A  return  to  an  alternative  writ  of  man- 
damus, that  the  warrants  whose  parent  is 
sought  are  spurious,  illegal,  and  void,  is,  bein^^ 
a  mere  conclusion  of  law,  insufficient,  as  like- 
wise is  a  return  that  the  warrants  were  Issued 
and  are  held  without  valuable  consideration, 
such  statement  being  made,  not  as  a  positive 
averment  of  such  fact,  but  as  an  inference  or 
argument  drawn  from  or  based  upon  allega- 
tions which  do  not  support  the  inference  or 
argtmient.  Id. 

66.  A  return  to  a  writ  of  mandamus  re- 
quiring  payment  of  county  warrants,  which 
states  that  no  order  for  payment  appears  upon 
the  county  records,  is  insufficient  even  if  such 
order  is  necessary  before  payment,  where  it 
does  not  allege  that  no  such  order  was  ever 
passed  and  ent ered.  Id, 

Parties:  relator, 

66.  Where  a  mandamus  is  applied  for  to 
compel  a  municipal  corporation  to  restore  re- 
lator to  an  office  to  which  he  is  prima  facie 
entitled,  the  incumbent  is  not  a  necessary 
party  to  the  allowance  of  a  peremptory  man- 
damus. State,  Leeds,  v.  Atlantic  City  (N.  J. 
Sup.)  52  N.  J.  L.  (23  Vroom)  382,        8:  697 

67.  The  new  appointee  is  not  a  necessary 
party  to  proceedings  to  compel  a  suspended 
officer  to  deliver  over  the  official  property  of 
the  office,  but  the  attorney-general  is  a  proper 
and  sufficient  rehtor.  State,  Attorney- General, 
V.  Johnson,  80  Fla.  483,  18:  410 

68.  An  objection  that  a  private  citizen  as 
relator  in  a  petition  for  mandamus  has  not 
made  any  application  to  the  attorney-general 
to  institute  the  proceeding  is  not  valid  where 
the  attorney-general  is  shown  to  be  adverse  to 
the  application  by  his  appearance  for  the  re- 
spondent.    OiddingsT.  Blacker,  98  Mich.  1, 

16:  40B 

69.  Interest  as  a  citizen  in  having  the  laws 
executed  and  the  duty  in  question  enforced  is 
sufficient,  without  any  other  legal  interest  for 
a  relator,  where  mandamus  is  sought  to  en- 
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force  a  public  righL  Florida  O.  d  P.  B.  Oo. 
T.  8UU6,  Tava/rsi,  81  Fla.  482,  SO:  419 

70.  The  rights  of  relator  alone,  and  not  those 
of  the  public,  will  be  considered  upon  an  ap- 
plication for  a  writ  of  mandamus  in  the  name 
of  the  People  at  the  relation  of  a  candidate  for 
office  to  compel  the  issuance  of  a  certificate  of 
his  election.  The  People  are  in  such  case 
merely  formal  parties.  Feaple,  Sherwood^  v. 
State  Board  of  Oanvasam^,  129  N.  Y.  8(K), 

14:  646 

71.  An  attorney  at  law  is  a  proper  party  to 
cpply  for  mandamus  against  the  commissioner 
«f  patents,  to  compel  him  to  give  a  certified 
copy  of  an  abandoned  application  for  a  patent, 
which  is  needed  as  evidenee  in  a  suit  then 
pending  in  which  he  is  interested  as  an  attor- 
ney. United  Statee,  FloUok,  ▼.  ffaU  (D.  C.)  7 
Mackey,  14,  1:  788 
Hearmff  and  determination* 

72.  A  writ  of  mandamus  will  not  be  issued  to 
compel  the  secretary  of  state  to  receive  and  file 
«  certificate  of  theivote  of  a  corporation  to 
change  its  name  as  provided  bv  statute,  where 
this  would  result  in  the  use  of  the  same  name 
by  two  corporations,  with  a  possible  confiictof 
interests  and  litigation,  under  statutes  which 
show  an  intention  to  prevent  the  use  of  the 
same  namfe  by  two  or  more  corporations. 
lUinoie  Watch  Case  Co,  v.  Pearaon,  140  HI.  428, 

16:  4S9 

78.  Mandamus  cannot  be  Issued  to  compel 

a  court  to  hear  and  determine  a  motion,  where 

the  court  has  already  overruled  the  motion. 

MeparUHum,  92  Ala.  102,  18:  180 

74.  A  peremptory  mandamus  will  not  be  al- 
lowed requiring  the  Judges  and  clerks  of  elec- 
tion to  count  tne  ballots  rejected  by  them, 
after  such  ballots  have  been  returned  to  the 
county  clerk  and  axe  beyond  their  control 
State,  Waggoner,  v.  EueeOt,  84  Keb.  116, 

16:  740 

75.  A  board  having  discretion  to  grant  or 
refuse  a  license,  the  conditions  on  which  it 
offers  to  grant  the  license  are  entirely  imma* 
terial  on  an  application  for  mandamus.  Port 
Jioyal  Min.Co.Y,  Hagood,  80  S.C.  519,8:  841 

76.  Upon  summary  proceedings  in  manda- 
mus to  compel  the  issue  of  a  Hcense,  the  con- 
stitutionality of  a  statute  giving  discretion  us 
to  the  granting  of  a  license  cannot  be  deter- 
mined. Id. 

77.  The  presumption  that  a  statute  has  been 
constitutionally  enacted  when  it  has  been  en- 
rolled, signed  by  the  presiding  ofiicer  of  each 
House,  and  approved  by  the  governor,  is  not 
conclusive  in  a  proceeding  by  mandamus  to 
enforce  it,  where  facts  showing  that  the  bill 
was  not  constitutionally  passed  are  alleged  'bj 
the  answer  and  admitted  by  demurrer.  Nor- 
man V.  Kentucky  Bd.  of  Managere  ef  WorkPe 
Col.  Eappo.  98  Ey.  — ,  18:  566 

78.  A  return  will  be  sufilcient  to  warrant  a 
denial  of  a  writ  of  mandamus  to  reinstate  a 
person  in  a  social  club  from  which  he  has  been 
expelled,  if  the  club  had  power  to  make  the 
expulsion,  where  it  appears  therefrom  that  the 
proceedings  of  expulsion  were  regular  and  con- 
ducted in  good  faith,  that  the  accused  was 
accorded  a  full  and  fair  hearing,  and  that  a 
proper  Judgment  was  entered  du  the  facts,  and 
the  whole  proceeding  is  stated  with  substantial 
accuracy,  although  absolutely  technical  aocu- 
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I  racy  of  statement  is  lacking^  and  it  does  not 
appear  that  the  accused  was  found  guilty 
in  totidem  verbie  of  the  acts  for  which  tlie  by- 
laws permit  expulsion.  Com,  Burt,  v.  Union 
League.  185  Pa.  801,  8:  196 


KANDATE. 

On  Appeal,  see  Affbal  Am  Ebbob,  872-874 


MANDATORY. 

What  Provisions  are,  see  Statutes,  157, 158. 


MANDATORY  INJUNCTION. 

See  Injunction,  1,  4d,  48,  67, 121. 


MANUAL  LABOR. 

What  is,  see  Libnb,  44. 


MANUFACTURING  CORPORA- 

TIONS. 

Class  Legislation  as  to,  see  Constitutional 
Law,  182-184. 


JUANUFACTURING       ESTABLISH- 
MENT. 

What  Is,  see  Insubance,  144, 145. 


MANY. 

See  DEFiNrriONB,  70. 


MAP. 

Oh]ect!on  to,  see  Affral  and  Ebror,  84 

Copvright  of,  see  Coftbight,  4. 

Dedication  hy,  see  Drdication,  I.  b. 

In  Deed,  see  Deeds,  88,  84. 

On  Condemnation,  see  Eminent  Domain,  56. 

In  Lien  Statement,  see  Liens,  88. 

As  Exhibit,  see  Plbading,  85. 


MARGIN. 


Of  Brokers,  see  Brokebs,  7,  8. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws^ 

82, 88. 
Validity  of  Contract  for  Balance  On,  see  Con* 

TRACTS,  216,  218. 


MARINE  INSURANCE— MARSHAL. 
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MARINE  INSURANCE. 

See  IirouRAHOB,  71,81,  82,  2^,809,  819»  861, 
862,888. 


MARITIME  JURISDICTION. 

^e  Admibaltt. 


MARITIME  UENa 


See  Shipfimg,  10, 11. 


I 

As  Signature,  see  Dkkds,  4,     

To  Affidavit,  see  Oath  akd  Affidavit,  1. 


MARKET  PRICES. 


See  Definitions,  78. 


MARKETS. 


Injunction  against  Leasing  Street  for,  see  In- 
junction, 104. 

License  for,  sec  License,  42-46. 

Municipal  Regulation  of,  see  Municipal  Gob- 
fob  ations,  73-77. 

Liability  of  City  for  Defects  ia,  see  MuNia- 

PAL  COBFOBATIONS,140. 

• 

1.  A  city  has  power  to  forbid  the  selling 
of  fresh  meats  elsewhere  than  at  market-houses 
established  by  it,  where  ito  charter  empowers 
it  to  establish  market-houses,  designate,  con- 
trol, and  regulate  market-places,  and  regulate 
the  vending  of  fresh  meats.  Neu>9on  T.  Qal- 
tetton,  76  Tex.  650,  7:  797 

2.  A  person  is  not  deprived  of  his  property 
without  due  process  of  law  hj  an  ordinance 
forbidding  private  markets  within  certalr  lim- 
its in  which  he  has  established  a  market  and 
expended  money  thereon.  Id, 

6,  Denying  the  privilege  to  sell  meats  in  a 
city  except  at  certain  places  is  not  void  as  in 
restriction  of  trade.  Id. 

4.  Regulations  restricting  to  public  markets 
the  sale  of  articles  falling  within  the  police 
power  do  not  constitute  a  prohibition,  or  an 
illegal  restraint  of  trade,  or  a  monopoly. 
Jacksonville  v.  Ijedmth,  26  Fla.  168,       9:  69 

6.  A  city  ordinance  prohibiting  sales  at  a 
certain  market  except  from  stalls  or  stands 
leased  or  occupied  by  the  sellers,  and  confining 
farmers  and  gardeners,  with  their  vehicles,  to 
certain  other  markets  which  are  inadejiuate  for 
their  wants,  has  the  effect  to  deprive  such 
farmers  and  gardeners  of  the  right  to  sell  their 
produce  directly  to  consumers,  and  is  void. 
Bugheav.  Detroit  Becorder^e  Ot.  76  Mich.  574. 

4:  868 

6.  A  msrket  authorized  to  be  established  and 
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regulated  by  the  Jacksonville  Municipality 
Act  (Fla.  Stat  1887,  chap.  8776)  is  a  place  to 
which  the  public  may  resort  for  selling  and 
buving  certain  articles  exposed  for  sale  in 
stalls,  for  the  use  of  which  ton  may  be  charged, 
and  for  whose  government  reasonable  regula- 
tions mav  be  prescribed.  JaekeonviUe  v.  Led- 
mth,  26  Fla.  168,  9:  69 

7.  A  license  to  a  person  to  sell  meats  or 
other  things  named  in  a  city  is  not  the  grant  of 
a  right  to  maintain  a  market,  within  the  mean- 
ing of  a  statute  authorizing  the  establishment 
and  regulation  of  markets.  Id. 

8.  A  market  is  not  a  **  privilege,"  within  the 
meaning  of  the  Act  establishing  the  munici- 
pality of  Jacksonville,  Florida,  and  giving  the 
city  power  to  levy  and  collect  taxes  for  revenue 
purposes  upon  all  property  or  privileges  taxa- 
ble for  state  purposes,  but  is  a  franchise  or 
technical  privilege  which  is  not  taxable  bv  the 
city  for  revenue  purposes.  Id. 

9.  Authority  given  to  a  municipal  coiporation 
to  establish  and  regulate  markets  implies  power 
to  purchase  or  provide  a  site,  erect  necessary 
buildings  and  stalls,  and  to  adopt  reasonable 
iegulatu>ns  for  the  (government  of  the  market 
and  business  transacted  theseat.  Id. 

10.  Under  tlie  grant  to  a  city  of  authority  to 
regulate  the  sale  of  meats,  etc.,  by  ordinance, 
sales  may  be  confined  to  particular  places,  pro- 
viding this  is  done  by  impartial  and  general 
reguhition  afloiding  the  same  rights  to  all 
alike  upon  the  same  conditions.  Id. 

11  The  power  of  a  municipality  lo  establish 
markets  implies  authority  to  change  their  loca- 
tion when  essential  to  the  convenience  of  the 

community.  ^  .    ^' 

12.  An  appropriation  for  another  purpose.by 
a  municipal  corporation,  of  a  building  con- 
structed or  renied  principally  to  provide  a 
market  house,  does  not  render  the  erection  or 
renting  of  the  building  illegal.  Id. 

18. The  mere  fact  that  the  business  of  a  particu- 
lar market  has  become  the  largest  in  the  world 
does  not  give  to  the  courts  any  power  to  de- 
clare the  market  public  and  impressed  with  a 
public  use,  or  to  apply  to  it  any  rules  of  public 
policy  peculiar  to  that  class  of  markets,  al- 
though the  Legislature  might  be  warranted  in 
making  such  a  declaration.  American  Live- 
stock Com.  Go.  V.  Chicago  Livestock  Exch.  (111.) 
148  Dl.  210,  18:  190 


MARRIAGE. 


See  Husband  and  Wifb. 


MARRIAGE    BROKERAGE. 

Illegality  of  Contract  of,  see  Contbaotb,  196. 


.«^«»  ■ » 


Claim  of.  see  Claims,  2,  6. 

Release  of  Deputy  on  Habeas  Corpus,  see 

Habeas  Corpus,  10. 
Homicide  by  Deputy,  see  Hokicidb,  8. 

1.  An  assault  upon,  or  an  assassination  of. 
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a  Judge  of  the  United  States  court  while  en- 
«^;ea  in  any  matter  pertaining  to  his  official 
auties,  on  accoant  or  by  reason  of  his  Judicial 
deciBlons  or  action  in  performing  his  official 
duties,  is  a  breach  of  the  peace  uFecting  the 
authority  and  interests  of  the  United  States, 
and  within  the  jurisdiction  and  power  of  the 
United  States  Marshal  or  his  deputies  to  pre- 
vent as  a  peace  officer  of  the  nation<J  govern- 
ment.  Be  Neagle  (0.  C.  N.  D.  Oal.)  14  Sawy. 
282.  6:  78 

2.  By  U.  S.  Rev.  Stat.  §  788,  and  the  several 
provisions  of  the  statute  of  Calfornia 
prescribing  the  duties  of  sheriffs,  by  that  sec- 
tion made  applicable  to  marshals,  the  United 
States  marshal  is  made  a  x>eace  ofBcer,  and  as 
such  he  is  authorized  to  preserve  the  peace  so 
far  as  a  breach  of  the  peace  affects  the  author- 
ity of  the  United  States  and  obstructs  the  op- 
erations of  the  government  and  its  various  de- 
partments. Id, 


MARSHALING   ASSETS    AND  SE- 

CURITIES. 

1.  The  rule  that  one  of  two  creditors  of  a 
common  debtor  who  has  two  funds  to  which 
be  may  resort  must  first  resort  to  the  fund  up- 
on which  the  other  creditor  has  no  lien,  and 
exhaust  that,  cannot  be  applied  to  work  in- 
justice or  deprive  one  of  a  substantial  leji^l 
right  Detroit  Third  Nat,  Bank  v.  Haug 
84  Mich.  607,  8:  87;  JB^  Eobwn'a  JEstate,  81 
Iowa,  392,  11:265 

2.  The  principle  that  a  person  having  two 
funds  to  satisfy  his  demand  should  not  by  his 
election  disappoint  a  party  having  but  one 
fund  applies  to  a  mortgagee  omitted  by  mis- 
take from  condemnation  proceedings,  and  who 
has  a  right  either  to  foreclose  upon  the  land  or 
take  the  money  paid  for  condemnation;  and 
while  the  money  is  in  the  hands  of  the  court  he 
may  be  compelled  to  accept  it  before  resorting 
to  the  land,  where  his  right  is  saved  to  contest 
the  sufficiency  of  the  compensation  assessed  in 
the  condemnation  proceedings  to  which  he  was 
not  a  party.  Cdhimet  Biter  B.  Co,  v.  Brown 
180111.822,  18:84 

8.  The  holder  of  a  tax  deed  to  land  which 
IS,  together  with  certain  other  property,  cov- 
ered by  a  mortage,  is  not  entitled  to  have  the 
mortgage  securities  marshaled  in  his  favor,  so 
as  to  compel  the  mortgagee  to  resort  to  his 
other  securities  before  ooming  upon  the  land 
covered  by  the  tax  deed.  Hitler  v.  Cook  (J\\.^ 
185  111.  190,  10:  890 

4.  Where  property  is  incumbered  as  security 
for  two  debts,  if  the  holder  of  the  tlrst  lien  is 
under  a  duty  ultimately  to  pay  the  debt  se- 
cured by  the  second,  he  cannot,  in  case  the 
property  is  insufficient  to  pay  both,  set  up  the 
prior  lien  against  his  own  creditor.  Fletcher  v. 
JSharpe,  116  Ind.  817,  1:  179 

5.  On  foreclosure  of  a  vendor's  lien  covering 
an  entire  tract  of  land,  one  having  a  subse- 
quent lien  on  a  portion  of  the  tract  to  indem- 
nify him  against  liability  as  a  surety,  whose 
lien  has  not  become  liquidated  and  absolute  by 
default  of  his  principal,  is  not  entitled  to  have 
the  value  of  such  portion  ascertained  by  the 
decree,  to  the  end  that  it  be  decreed  to  pay 
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onlv  its  proportion  of  the  lien  as  between  him 
and  other  sublienors.  Oridtey  v.  BrookS" 
Waterfleld  Go.  12  Ey.  L.  Bep.  891  (Not  to  be 
Rep.)  9:  56& 

6.  A  sublienor  of  a  portion  of  an  entire  tract 
of  land  foreclosed  under  a  prior  lien  oovering 
the  entire  tract,  whose  lien,  which  is  to  secure 
ft  contingent  liability,  becomes  liquidated  and 
absolute  subsequent  to  the  decree  and  pending 
the  question  oi  contribution  among  sublienors, 
may  plead  that  fact  and  have  the  value  of  the 
portion  covered  by  his  lien  determined  by  a 
furUier  decree,  to  the  ^nd  that  it  shall  be  de- 
creed to  pay  only  its '  proportion  of  the  lien 
foreclosed. '  Jj^ 


MASTER. 


Powers  of,  on  Heference,  see  Refsbencb,  5, 6^ 


MASTER  AND  SERVANT. 

I.  Rights  and  Relation  Gbnbballt. 

IL  Liability  V)F  Mastbr  to  Servant. 

a.  Nature  and  Extent;  Master's  Duty 

1.  In  General. 

2.  Duty  to  Warn  or  Instruct. 

8.  8(tfetyastoFlaeeandApplianees^ 
4.  As  to  Bailroad  Empioyn. 

b.  Servant's  Assumption  of  Buiss, 

1.  In  OeneraL 

2.  On  Bailroads, 

c.  Contributory  ffegligenee  of  Servant. 

1.  In  General. 

2.  Bailroad  Oases. 

d.  Disobedience  of  Bules. 

e.  FeUoui  Servants  arid  Their  Negligence. 

1.  Generai  Bules. 

2.  Change  of  BtUe  by  Statute, 
8.  Instances. 

a*  (y  Bailroad  Employes, 
b.  Of  Others. 

ni.  LiABiuTT  OP  Master  to  Third  Per- 
sons. 
rV.  Liability  op  Servants  to  Each  Other 

Form  of  Remedy  for  Wrongful  Discharge,  see 

Action  or  Suit,  68,  59. 
Liability  of  Carrier  for  Assault  or  Other  Tort 

of  Servant,  see  Carriers,  40-55. 
Class  Legislation  as  to  Wages  and  Payment^ 

see  Constitutional  Law,  120-185*. 
Due  Process  in  Restricting  Right  of  Contract 

between,  see  Constitutional  Law,  178, 

180. 
Power  of  Legislature  to  Regulate  Contracts 

with  Employes,  see  also  Constitutional 

Law,  206-210. 
For  Contempt  of  Court  by    Striking   Em- 
ployes, see  Contempt,  14, 15. 
Entirety  of  Contract  between,  see  Contracts, 

180. 
For  Forfeiture  of  Wages  by  Embezzlement, 

see  Contracts,  2&. 
Punitive  Damages  for  Servant's  Act,  see  Dav- 

AGBS,  II.  b. 
Damages  for  Unlawful  Discharge,  see  Dam- 
ages, 81. 
Right  of  Action  for  Death  Caused  by  Fellow 

Servant,  see  Death,  8. 


MASTER  AND  SERVANT,  I. 
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Judicial  Notice  of  Relation,  seeEyxDENCB,  84, 

86. 
Presumption  as  to  Master's  Responsibility, 

see  Etidbnce,  104-106. 
Presumption  of  Negligence  from  Injury  to 

Servant,  see  Eyidbnob,  160-163. 
Proof  of  Cause  of  Injury  to  Brakeman,  see 

Eyidbncb,  836. 
dufflciencv  of  Proof  of  Negligence  as  to,  see 

EymitKCB,  861-868. 
For  False  Imprisonment  by  Servant,see  Falsb 

ImPBISONM  BNT,  14. 

Liability  for  Injury  by  Fireworks,  see  Fnts- 

WORKS,  8. 

Ab  to  Employment  of  Servants  by  Wife,  see 

HUSBAKD  AND  WiFB,  49,  60. 

Liability  for  Unlawful  Sale  by  Servant,  see 

Ir^TOZICATINQ  LiQUOBS,  86-88. 

Eifcct  of  Judgment    for  Wages  after  Dis- 
charge, see  JUDGMBNT,  69. 
Occupancy  of  House  by  Servant,  see  Lxim- 

LORD  AND  TbNANT,  22. 

Allegation  as  to  Negligence  In  Respect  to,  see 

PLBADiNn,  187-189,  141-148. 
Proximate  Cause  of  Injury  to  Servant,  see 

Proximatb  Causb,  16,  17. 
As.  to  Contract  of  Employes  of  Receiver,  see 

Rbcbiybbs,  20. 
Set-OS  against  Wages,    see   Sbt-Off   and 

Countbrolaim,  8. 
Yiolation  of  Sunday  Law  by,  see  Sunday,  18. 
•Question  for  Jury  as  to  Negligence,8ee  Trial, 

196-200. 


L  Rights  and  Rblahon  Gbnbballt. 

1.  A  lessee  or  licensise  of  the  exclusive  oriv- 
Hege  of  entering  the  cars  or  upon  the  right  of 
way  to  sell  or  supply  lunches  is  not  a  servant 
or  agent  of  the  corporation,  so  as  to  render  it 
liable  for  an  assault,  or  an  assault  and  battery, 
committed  by  such  lessee  or  licensee  upon  a 
<x)mp|etitor  who  seeks  lawfully,  on  his  own 
premises,  to  obtain  the  patronage  of  passengers. 
JfHuker  t.  Georgia  JR.  it  Bkg,  Oo.  81  Ga.  461, 

8:  848 

2.  Employes  of  a  railroad  company  assume 
upon  entering  the  service  an  implied  obliga- 
tion to  perform  their  duties  in  such  a  manner 
as  will  enable  it  to  discharge  its  obligations  to 
the  public  faithfully,  and  protect  it  asainst  ir- 
reparable losses,  injuries,  and  excessive  dam- 
ages by  any  acts  of  omission  on  their  part. 
liUdo,  A,  A.  d  N.  M.  B.  Oo,  v.  Pmnsulvania 

<Jo.  iP,  0.  N.  D.  Ohio)  64  Fed.  Rep.  746, 

19:  895 

8.  An  oral  contract  to  labor  for  a  year  is 
•dissolved  by  the  death  of  the  master  before  the 
«nd  of  the  year;  and  if  the  servant  continues  to 
work  under  the  direction  of  the  life  tenant,  such 
life  tenant,  and  not  the  executor,  is  liable  for 
Ids  services.    Jjocy  v.  Qetman,  119  N.  Y.  109, 

6:  798 
Wamb. 

See  also  Constitutional  Law,  120-186, 178, 
180,  206-210. 

4.  A  contract  by  an  employe  to  accept 
something  other  than  monev  in  payment  for 
his  services  is  valid  in  the  absence  of  any 
statutory  provisions  to  the  contrary.  Hdn- 
aoeL  V.  taden,  121  Ind.  866,  Bj  676 

6.  An  agreement  between  an  employer  and 
employe,  Uiat  either  shall  forfeit  two  weeks 

See  Index  to  Netee  Preeedln^. 


wages  by  terminating  the  employment  without 
two  weeks'  notice  thereof,  is  not  unreasonable 
and  is  not  affected  by  Conn.  €^.  Stat  §  1748, 
imposing  a  penalty  upon  an  employer  who 
withholds  any  part  of  the  wages  of  any  person 
because  of  any  agreement  requiring  notice  be- 
fore leaving  the  emploj^ment.  Two  weeks' 
wages  of  the  employe  quitting  without  notice, 
being  forfeited,  are  not  due  him,  and  therefore 
a  refusal  to  pay  them  is  not  a  withholding  of 
any  part  of  his  wages.  Bieree  v,  WhtttUsef/ 
68  Conn.  104,  7:  986 

Hours  of  Ukbor. 

6.  The  provision  that  ten  hours'  labor  per- 
formed within  twelve  consecutive  hours  shall 
constitute  a  day's  labor  which  is  contained  in 
N.  T.  Act  June  1,  1892,  g  2,  and  the  provision 
of  the  next  section  as  to  extra  compensation 
for  additional  hours,  do  not  constitute  a  penal 
prohibition  of  contracts  for  a  greater  number 
of  hours'  work  in  a  day;  and  the  penalty  pre- 
scribed by  ^  4  of  that  Act  does  not  apply  to 
these  sections.  People  y.  Phyfe^  186  N.  T. 
664,  19:  141 
IHecharg^. 

See  also  Contracts,  820, 821. 

7.  An  employe  who  has  recommended  her^ 
self  to  be  a  competent  teacher  of  music  may 
be  dismissed  if  found  incompetent.    Keedyy. 
Long,  71  Md.  886,  6:  769 

8.  One  gardner  coming  to  blows  with  an- 
other, without  showing  circumstances  and 
effect  on  the  services  due,  is  not  a  good  cause 
for  discharge  during  the  term.  Larkin  v. 
Heekelier  (N.  J.  Sup.)  61  N.  J.  L.  (22  Vroom) 
188,  8:  187 

9.  Evidence  of  good  grounds  for  the  dis- 
cbarge of  an  employ^  is  immaterial  as  being 
outside  of  the  issues,  where  the  action  depen£ 
upon  a  contract  and  a  wrongful  dischar^. 
HuUy.  AppUngUm  Independent  School  Dtet, 
81  Iowa,  686,  10:  978 

10.  Loss  of  service,  whether  effected  by  an 
unlawful  persuasion  of  the  servant,  or  through 
fraud  upon  the  master,  or  force  upon  the  ser- 
vant, creates  a  cause  of  action.  Lawyer  v. 
Fritcf^er,  180  N.  T.  289,  14:  700 
11. Maliciously  enticing  an  actress  to  break  her 
engagement  with  the  manager  of  a  rival  theatre 
is  not  a  violation  of  Ky.  Uen.  Stat.  chap.  29, 
art«  14,  g  18,  relating  to  the  willful  enticement 
or  influencing  of  a  person  to  abandon  a  con- 
tract to  labor.  Bourlier  v.  Macauley,  91  Ky. 
186,  11:  660 

12.  The  relation  of  master  nnd  servnntdoes 
not  exist  so  as  to  present  a  case  of  enticing 
away  a  servant,  where  one  who  was  under  a 
contract  to  cultivate  land  for  a  certain  rental, 
and,  in  addition,  to  work  for  the  landlord,  if 
called  upon,  whenever  he  was  at  leisure,  for  a 
certain  price  per  day,  is  induced  to  leave.  The 
service  proviaed  for  is  a  mere  incident  to  the 
contract  of  rental.  SUUe  v.  Hoover,  107  N.  C. 
796,  10:  796 

Master's  ri|fht  as  to  Injunr  to  servant. 

18.  A  master  has  no  right  of  action  for  an 
assault,  or  an  assault  and  battery,  upon  his 
servant,  unless  some  loss  of  service  or  ca* 
pacity  to  serve  results  therefrom.  Fluker  v, 
Qe<yrg%a  R.  d  Bkg.  Co,  81  Ga.  461,  9;  848 
Aothoritjr  to  employ  serrant* 

14.  The  conductor  of  a  train  has  authority 


I 


526 


MASTER  AND  SERVANT,  IL  a,  1,  a 


to  hire  a  person  to  take  the  place  of  an  absent 
brakeman,  when  the  proper  and  safe  manage- 
ment of  the  train  requires  it  ^bx  v.  Ohieago^ 
81.  P,  dt  K,  C.  E,  Co.  (Iowa)  17:  889 

15.  A  head  brakeman  of  a  construction  train 
in  the  temporary  absence  of  the  conductor  at  a 
station  has  no  implied  authority  to  engage  a 
bystander  to  get  on  the  cars  and  assist  in 
switching.  Church  t.  Chicago,  M.  dtJS».P.  IL 
Co.  60  Minn.  218,  16:  861 


II.    LlABILITT    OF   MaSTBB    TO    SbRYAIIT. 

a.  Naturs  and  Extent;  Ma%ter^»  Duty, 

1.  In  QeneraL 

16.  It  is  the  duty  of  the  master  to  supervise, 
direct,  and  control  the  operation  and  manage- 
ment of  his  business  so  that  no  Injury  shall 
ensue  to  his  employes  through  his  own  care- 
lessness or  negligence  in  caiTying  it  on,  or  else 
to  furnish  some  person  who  will  do  so,  for 
whom  he  must  stand  sponsor.  Sunn  v.  Mich- 
igan a  B.  Co.  78  Mich.  613,  7x  600 
^  1 7.  A  failure  to  make  proper  rules  or  estab- 
lish a  proper  method  for  the  conduct  of  his 
business  will  make  the  master  liable  for  in- 
juries to  his  servant,  caused  by  improper  or 
negligent  conduct  of  the  work  by  coemployte, 
which  the  observation  of  a  proper  and  suffi- 
cient rule  would  have  prevented.  Ford  v. 
Lake  Shore  <fc  M.  8.  B.  Oo,  124  N.  Y.  498, 

12:  464 

18.  A  rail  way  company  cannot  relieve  itself 
from  liability  for  an  injury  to  an  employe, 
resulting  from  a  failure  on  its  part,  through 
its  agents,  actuaUy  to  use  such  care  for  the 
safety  of  employes  as  the  law  makes  it  neces- 
sary for  such  a  master  to  use,  by  any  regu- 
lations, however  stringent  and  however  com- 
pletely enforced,  which  do  not  actually  result 
in  the  use  of  such  care  by  its  agents.  Afiesouri 
P.  R  Co.  V.  McElyea,  71  Tex.  886,     1:  411 

19.  If  work  may  be  well  done  by  unskilled 
and  inexperienced  persons,  a  master  is  not 
negligent  in  respect  to  his  duty  to  other  em- 
ployS  by  employing  them.  Holland  v.  Ten- 
nessee  Goal,  I.  db  R.  Co.  91  Ala.  444,  lEs  888 
Employing^  Burgfeoiu 

20.  For  negligence  in  employing  a  surgeon 
at  a  hospital  maintained  by  an  employer  for 
the  benefit  of  employes,  from  whose  wages  a 
small  sum  Is  deduct^  monthly  to  create  a  fund 
for  that  purpose,  the  employer  is  liable,  if  by 
resson  oi  the  surgeon's  unfitness  an  employe 
sustains  damages,  although  he  is  treatea,  not 
at  the  hospital,  but  at  the  home  of  friends^ 
where  the  surgeon  is  allowed  to  attend  him« 
Biehardeon  v.  Carbon  HiU  Coal  Co.  6  Wash. 
62,  80:  888 
To  volunteer  or  servajits  of  others, 

21.  A  person  who  gets  on  a  freight  train  to 
assist  in  switching,  on  request  of  the  head 
brakeman  during  the  conductor's  temporary 
absence,  is  a  mere  volunteer  who  assumes  all 
the  risks  of  the  situation.  Ohurehv.  Chicago, 
M.  db8t.P,B  Co.  60  Minn.  218,       16:  861 

22.  A  railroad  company  which  has  con- 
tracted to  furnish  cars  for  stone  at  a  quarry  is 
not  liable  to  a  servant  of  the  other  party  to  the 
contract  for  injuries  resulting  from  any  breach 
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of  duty  arising  purely  under  the  contract;  but 
if  it  was  charged  with  the  duty  of  selecting 
the  cars,  it  is  liable  to  such  servant  for  injuries 
resulting  from  a  failure  to  use  ordinary  care  to 
provide  cars  which  are  reasonably  safe.  Jktddy 
V.  Missouri  P.  B.  Co.  104  Mo.  234,     18:  746 

28.  The  servant  of  a  railway  company  op. 
erating  a  railroad  belonging  to  another  corpo- 
ration under  a  lease  mide  without  statutory 
author!^  cannot  recover  against  the  owner  of 
the  road  for  injuries  sustained  by  the  n^li- 
genee  of  his  employer  or  of  its  officers  or 
acents.  Bast  Lins  i  R  B.  B.  Co.  y.  Ouiberson 
72  Tex.  876,  8:  667 

24.  Where  a  shipper,  by  consent  of  a  rail- 
road company,  undertakes,  with  the  help  of 
his  own  employ^  alone,  to  run  cars  down  a 
grade  to  a  place  where  they  are  needed  for  load- 
ing, and  while  so  employed  one  of  such  em- 
ploy^ is  injured  by  the  negligence  of  his  co- 
employes,  the  railroad  company  is  not  liable 
to  an  action  for  dama«:es  on  account  of  sudi 
injuries.  Banna  v.  Chattanooga  dtlf.  R  Co. 
88  Tenn.  810,  6:  787 

2.  Duty  to  Warn  or  Instructs 

26.  A  master  who  carries  on  an  imminently 
dangerous  undertaking — such  as  the  genera- 
tion and  distribution  of  electricity — is  oound 
to  know  the  character  and  extent  of  the  dan- 
ger, and  to  notify  the  same  to  the  servant  spe- 
cially and  unequivocally,  so  as  to  be  clearly 
understood  by  him.  Myhan  t.  Louisiana 
Electric  Light  df  Power  Go.  41  La.  Ann.  964, 

7:  178 

26.  The  dut^  to  give  warning  of  the  ap- 
proach of  trams  to  employes  working  on  a 
railroad  track  is  the  same  whether  the  work- 
men are  in  the  employment  of  the  company 
or  in  that  of  its  contractor.  Eriekson  v.  A 
Paul  dfD.  B.  Go.  41  Minn.  600,  6:  786 

27.  A  master  cannot  delegate  to  another, 
even  though  it  be  a  fellow  servant,  the  duty 
of  notifying  his  servant  of  increased  danger,  so 
as  to  absolve  himself  from  liability  for  ndlure 
to  communicate  it.  Pullman's  Palaee-Car  Co. 
V.  Laack,  143  HI.  242,  18:  816 

28.  A  master  must  notify  a  servant  of  in- 
creased danger  to  which  he  is  exposed  by  rea- 
son of  any  omission  to  supply  usual  and  ordi- 
nary means  to  prevent  accident,  whereby  the 
hazard  to  the  servant  is  increased,  if  the  change 
is  not  known  to  the  servant  or  so  open  and 
visible  that  by  the  exercise  of  ordinary  care  it 
will  be  seen  and  known.  Id. 

29.  A  brakeman  twenty-six  yean  of  age 
and  of  average  intellieenoe  Is  suffldently 
warned  of  the  increased  danger,  which  is  open 
to  ordinary  observation,  in  coupling  cars  with 
double  dead-woods  or  double  buSen  which 
sometimes  pass  over  the  road,  bv  a  caution 
that  raQioaaing  ia  dangerous  and  that  coupling 
cars  is  specially  so,  requiring  very  great  care, 
where  he  is  further  notified  that  cars  with  dif- 
ferent coupling  apparatus  are  hauled  over  the 
line.    L&uisvOle  db  N.  R  Co.  y.  B<^nd  (Ala.) 

18:  860 

80.  The  danger  of  flying  molten  iron  when 

a  boil  of  iron  is  punctured  should  be  pointed 

out  to  employes   working   in  a  trench  into 

which  the  uron  would  flow  if  a  wall  of  earth 
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was  punctured,  and  who  would  be  instantly 
enyefoped  by  the  flying  metal  if  it  ehould  be 
thrown  out.  BoUand  v.  Tennenee  Coal,  L  dt 
R.  Go.  91  Ala.  444,  18:  888 

81.  A  master  need  not  instruct  his  em- 
ployes as  to  an  open  and  unobscured  danger 
from  a  bofl  of  iron  so  situated  that  the  melted 
iron  would  flow  into  the  trench  where  the  men 
are  workine,  if  a  wall  of  earth  between  the 
trench  and  the  boil  was  broken  through.  Id, 
Wamlii^  of  biid^^. 

82.  A  brakeman  placed  on  a  freight  train  on 
a  road  with  which  he  is  not  familiar  must  be 

firen  notice  of  the  danger  of  low  highway 
ridges  o^er  the  road,  sufficient  to  enable  him, 
by  proper  attention  and  diligence,  to  learn 
where  the  points  of  danger  are.  LiuuviUs  dt 
JV.  JR.  Go.  V.  ffaU,  87  Ala.  708,  4:  710 

88.  The  duty  of  a  railroad  company  to  fur- 
nish warning  signals  at  a  highway  bridge  over 
a  railroad,  such  as  whipping  straps  and  cau- 
tionary lights,  not  expressly  required  by  stat- 
ute, is  to^  be  determined  by  utility  and  by  the 
usage  and  custom  of  well-regulated  roads. 
Ana  if  a  large  number  of  such  roads  abstain 
from  their  use.  then  to  omit  them  is  not  of  it- 
self negligence.  Id. 
As  to  elevators. 

84.  A  master  who  commits  the  running  of 
his  elevator  to  an  employ^  who  is  ignorant  in 
legsffd  to  such  service  is  bound  to  furnish  him 
for  a  reasonable  length  of  time  with  a  compe- 
tent instructor,  and  will  be  liable  to  the  em- 
ploy6  for  any  injuiv  resulting  from  the  in- 
competency or  negligence  of  the  instructor 
furnished.  Brennan  v.  O&rdon,  118  N.  Y. 
489,  8:  818 

85.  An  instruction  in  an  action  by  a  servant 
to  recover  from  his  master  damages  for  in- 
juries alleged  to  have  resulted  from  the  negli- 
gence of  one  furnished  by  the  master  to  in- 
struct the  servant  as  to  how  to  run  an  elevator, 
is  erroneous  if  it  gives  the  Jury  to  understand 
that  the  master's  whole  duty  was  performed  if 
he  furnished  an  instructor  as  competent  as  he 
himself  was.  Id. 
As  to  minors. 

86.  Persons  who  employ  children  to  work 
with  or  about  dangerous  machinery,  or  in  dan- 
gerous places,  should  anticipate  that  they  will 
exercise  only  such  judgment,  discretion,  and 
care  as  is  usual  amone  children  of  the  same 
age,  under  similar  circumstances,  and  are 
bound  to  use  due  care,  having  regard  to  their 
age  and  inexperience,  to  protect  them  from 
dangers  incident  to  the  situation  in  which  they 
are  placed;  and  as  a  reasonable  precaution,  in 
the  exercise  of  such  care  in  that  behalf,  it  is 
the  du^  of  the  employer  to  so  instruct  such 
employes  concerning  the  daneers  connected 
with  their  employment,  which,  from  their 
youth  and  inexperience,  they  may  not  appre- 
ciate or  comprehend,  that  they  may,  by  the 
exercise  of  such  care  as  ought  reasonably  to 
be  expected  of  them,  |;uard  against  and  avoid 
injuries  arising  theremm.  tfleo^nd  BoiQing 
Mia  Go.  V.  Gtfrrigan.  46  Ohio  St.  288.  8:  886 

87.  If  a  boy  twelve  years  old  possesses  less 
than  average  intelligence,  which  the  master 
ought  to  have  known,  and  is  sent  on  an  errand 
requiring  haste  to  a  dimly  lighted  place,  be- 
tween machinery  with  gearing  so  arranged  that 
it  is  likely  to  catch  his  clothiug  and  draw  him 
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into  it  and  injure  him, and  there  has  been  noth- 
ing in  his  previous  employment  to  cause  him 
to  consider  the  danger  of  an  accident  happen- 
ing in  that  way,  there  is  evidence  which  will 
Justifv  a  Jury  in  finding  the  master  negligent 
in  failing  to  give  him  warning,  in  an  action  to 
recover  damages  for  injuries  received  in  that 
way.  Giriaok  v.  Merchants  Woolen  Go.  151 
Mass.  152,  6:  788 

88.  A  master  is  not  bound  to  warn  his 
servant — a  boy  twelve  years  of  a^e — of  the  dan- 
ger of  injury  in  case  he  comes  m  contact  with 
rapidly  revolving  cog-wheels  in  plain  sight 
upon  machinery  into  the  immediate  vicinity 
of  which  he  is  about  to  be  aelht,  where  he  has 
been  employed  about  the  machinery  for  nearly 
two  months,  and  i>068e8ses  the  intelligence  com- 
mon to  boys  of  his  age.  ML 
Rules. 

iSee  also  infini,  79,  180-188. 

89.  A  railroad  company  which  has  notice 
of  the  violation  of  a  rule  adopted  for  the  pro- 
teclion  of  an  employe  is  charged  with  the 
duly  of  taking  the  necessary  steps  to  correct 
the  evil  and  obviate  injury.  /^.  Louis,  A,  d 
T.  R.  Go.  V.  TripleU,  54  Ark.  289,    11:  778 

40.  It  is  part  of  the  personal  auty  of  the  mas- 
ter to  give  direction  to  the  work  he  undertakes 
and  to  prescribe  a  system  for  conducting  it, 
which  may  be  done  by  rules,  when  necessary, 
or  by  the  personal  guidance  of  managers  and 
foreman.  Sehroeder  v.  Chicago  d  A.  R.  Go. 
108  Mo.  82i,  18:  887 

41.  The  duty  of  a  master  to  protect  a  rc- 
imir  track  on  which  a  car  repairer  is  at  work 
repairing  a  car.  from  interference  by  other  cars, 
is  not  fulfilled  by  the  adoption  of  a  rule  which 
would  be  sufficient  if  faithfully  observed  by 
employes,  unless  a  reasonable  person  might 
rely  upon  it  to  afford  protection.  8t.  Louis, 
A.  d  T.  JR.  Co.  V.  IHplett,  54  Ark.  289, 

11:  778 

8.  Safety  as  to  Place  and  Appliances. 

42.  It  is  the  duty  of  the  em  plover  to  fur 
nish  his  employe  a  reasonably  safe  place  in 
which  to  work,  and  with  reasonably  safe  ap- 
pliances and  apparatus;  but  the  employe  takes 
the  risk  of  a  more  hazardous  method,  if  he 
knows  the  danger  and  enters  on  the  employ 
ment    Sweet  v.  Ohio  Goal  Co.  78  .Wis.  127, 

9:  861 
48.  Where  an  employer  furnishes  his  em- 
ployes with  tools  and  appliances  which,  though 
not  the  best  possible,  ma^r  by  ordinary  care  be 
used  without  danger,  he  is  not  responsible  for 
accidents.  Lehigh  d  W.  Coal  Co.  v.  Hayes, 
128  Pa.  294,  6:  441 

44.  The  discretion  of  the  master  Is  absolute 
in  selecting  whidi  of  several  stales  of  apparatus 
in  common  use  he  will  use  m  his  bu&iness; 
and  he  cannot  be  made  to  respond  in  damages 
to  an  employ^  injured  while  using  the  appa- 
ratus selected,  on  the  ground  that  some  other 
style  might,  under  the  circumstances,  have 
been  safer.    Kehler  y.  Sehisenk,  144  Fa.  848. 

18:  874 

45.  The  motives  which  prompted  a  servant 
to  inform  tihe  foreman  about  the  condition  of 
machinery,  as  well  as  his  opinion  concerning 
it,  are  immaterial  upon  the  question  of  the 
master's  liability  to  another  servant  for  injuries 
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•caused  by  it.    Kauffman  v.  Maier,  04  Cal. 
269,  18:  124 

46.  A  master  is  not  released  from  liability 
for  an  injury  to  a  servant  from  a  defective 
machine,  by  the  fact  that  the  operator  of  the 
machine  was  negligent  in  managing  it,  where 
his  negligence  simply  contributod  to  tlie  in- 
jury caused  by  the  master's  negligence.  STier- 
man  v.  Menomonee  Biver  LumSsr  Co.  72  Wis. 
122,  1:  178 

47.  A  master  is  not  liable  to  his  servant  for 
injuries  received  by  the  latter  in  attempting  to 
remove  a  towel  from  a  shaft  with  which  his 
service  was  in  no  way  connected,  where  he  had 
huDg  it  for  his  own  convenience  to  get  it  out  of 
bis  wa^  while  engaged  in  .the  performance  of 
his  duties,  where  the  shaft  was  not  designed 
for,  and  the  master  could  not  have  contem- 
plated, such  use,  although  the  construction  of 
the  shaft  was  defective.  Kaufman  v.  Maier 
94  Cal.  269,  18:  124 

48.  A  coal  company  is  not  guilty  of  negli- 
gence in  failing  to  provide  any  appliance  or 
means  or  method  by  which  warning  can  be 
given  to  persons  working  in  a  pocket  that  a 
draw  is  about  to  be  made  of  the  coal  from  the 
chutes,  where  none  of  the  numerous  collieries 
in  the  district  have  any  appliances  of  any  kind 
for  such  signals,  and  all  the  apparatus  and  ap- 
pliances of  the  company  used  bv  such  company 
are  such  aB  tare  usual  in  that  district.  Lehigh 
4b  TT.  GoaL  Co.  v.  Hayet,  128  Pa.  294,  6:  441 

49.  An  employer  is  not  liable  to  criminal 
prosecution  or  to  an  action  for  injuries  by  an 
•employe,  under  Mass.  Pub.  Stat.  chap.  104, 
until  he  has  received  notice  from  an  inspector, 
as  required  by§  82  of  that  chapter.  Foley  v. 
Pettee  Mach.  Works,  149  Mass.  294,        4:  61 

4.  As  to  Railroad  Employes. 

60.  To  require  a  gang  of  men  to  range  them- 
selves in  line  along  a  train  of  moving  cars 
and  pick  up  from  the  ground  and  throw  on  a 
car  rails  weighing  from  600  to  700  pounds  each, 
running  from  one  to  another  fast  enough  to  be 
in  position  as  the  train  passes,— especially 
without  notifying  a  new  and  inezperiencecl 
man  of  the  great  hazard  of  the  work, — is  negli- 
gence per  se,  FcUmer  v.  Michigan  0,  B.  Go. 
^3  Mich.  863,  17:686 

51.  Failure  of  duty  to  furnish  an  employe 
'Who  has  been  sent  out  to  repair  a  wrecked  car, 
transportation  to  some  place  where  he  can  pro- 
cure food  and  shelter ^  for  which  he  is  com- 
pelled to  walk  9  miles  in  the  night,  in  cold  and 
•dangerous  weather,  renders  the  railroad  com- 
pany liable  for  injuries  thereby  sustained. 
Schumaker  v.  8t.  Paul  A  D.  E.  Co.  46  Minn. 
89,  12:  267 

52.  A  car  repairer  engaged  in  repairing  a 
•car  upon  a  repair  track  has  a  right  to  rely 
upon  the  railroad  company  for  the  exercise  of 
that  degree  of  care  in  protecting  him  from 
injury  by  running  other  cars  in  upon  that 
track  which  a  person  of  ordinary  prudence 
would  exercise  in  view  of  the  extreme  and  ob- 
vious hazards  to  which  he  is  exposed.  S^. 
Louis,  A.  d  T,  B.  Co.  v.  Triplett,  54  Ark. 
1289,  11:  778 
As  to  roadway. 

53.  All  ordinary  care  and  supervision  must 
be  used  by  a  railroad  company  to  keep  its 

See  Index  to  Notes  Preeeiliii|p« 


roadway. safe  for  its  employes.     McKee  t. 
Chicago,  B.  L  &  P.  B.  Go.  83  Iowa,  616, 

18:  817 

54.  It  is  negligence  in  a  railroad  company 
for  its  servants  to  permit  a  coupling-pin  to  be 
upon  the  outside  of  a  car  in  motin,  without 
being  secured  in  its  place ;  and  where  such 
pin  rails  on  the  wheels,  which  throw  it  from 
the  track,  and  an  employe  of  the  company 
standing  vrithin  12  or  15  feet  of  the  track  to 
let  the  train  pass  is  injured  thereby,  the  com- 
pany is  liable.  Doyle  v.  Chicago,  B$.  P.  d  K. 
a  B.  Go.  77  Iowa,  607,  4:  420 

55.  A  snowslide,  being  usually  mingled 
with  gravel  and  rock,  is  a  dangerous  obstruc- 
tion to  a  railroad,  distinct  in  nature  from  a 
snowdrift;  and  a  section  foreman  having 
knowledge  of  such  an  obstruction  to  the  track 
must  give  notice  thereof  to  the  managers  of  the 
road  and  to  the  conductor  of  an  approaching 
train  if  he  has  opportunity.  Fisher  v.  Oregon^ 
ti.  L.  db  U.  N.  B  Co.  22  Or.  533,      16:  619 

56.  Injury  to  a  brakeman  from  collision  of 
the  train  with  an  animal  which  has  come  upon 
the  railroad  track  through  a  defective  fence 
makes  the  company  liable  for  the  damages, 
under  the  New  York  General  Railroad  Act  of 
1850,  g  44,  which  imposes  upon  railroad  dom- 
panics  the  absolute  duty  to  fence  their  tracks. 
Vonnegan  v.  Brhardt,  119  N.  Y.  468,  7:  627 

57.  A  railroad  company  allowing  a  switch 
stand  ti)  be  so  near  a  track  that  it  extends 
within  9  or  10  inches  of  passing  cars  is  guilty 
of  negligence,  especially  where  one  of  its 
rules  declares  that  no  buildings  or  materials 
would  be  allowed  nearer  than  6  feet  to  main 
tracks  or  5  feet  to  side  tracks.  Pidoek  v. 
Union  P.  B.  Go.  5  Utah,  612,  1:  181 

56.  Placing  wing  fences  at  a  cattle^guard  3 
feet  10  inches  from  the  rails  at  the  bottom,  and 
inclining  slightly  outward  at  the  top,  is  not  neg- 
ligence which  will  render  a  railroad  company 
liable  for  the  death  of  a  brakeman  while  hang- 
ing low  on  the  side  of  a  freight  car  looking 
under  it  to  discover  what  was  causing  stones 
to  fly  therefrom,  where  no  such  accident  had 
ever  happened  before  on  the  road,  or  been  an- 
ticipated, and  no  complaint  had  been  made  of 
the  fences.  McKee  v.  Chicago,  BL  db  P.  B. 
Co.  83  Iowa,  616,  18:  817 

59.  A  rule  that  no  lumber,  wood,  stone, 
materials,  or  tools  shall  be  placed  within  5 
feet  of  the  rail,  does  not  apply  to  a  wing  fence 
at  a  railroad  cattle-guard.  Id. 

60.  The  maintenance  of  a  telltale  intended 
to  warn  brakemen  of  the  approach  of  a  train 
to  a  bridge,  which  Ib  unsafe  for  brakemen  on  a 
portion  of  the  cars,  which  are  of  unusual 
oeight,  is  a  breach  of  the  railroad  company's 
duty  to  provide  safe  appliances,  although  it  Is 
safe  for  cars  of  the  ordinary  heighk  BaHing 
v.  New  York,  R  dR  B.da.l'TIL  I.  708, 

16:  648 

61.  When  in  crossing  a  street  or  other  public 
highway  it  becomes  necessary  for  a  railroad 
company  to  span  it  with  a  bridge,  it  is  its  duty, 
if  reasonably  practicable,  to  place  the  structure 
at  such  an  elevation  as  that  trains  with  their 
customary  employes  can  pass  under  it  un- 
harmed. But  the  bridge  may  extend  below 
the  line  of  absolute  safety  wheresuch  elevation 
is  impossible  from  natural  hindrance,  or  would 
greatly  incommode  the  public,  or  unduly  in- 
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•crease  the  expense.    Louimlle  dt  3'.  i?.  Co,  v.  i  nished  by  the  company  t<»  be  used  in  the  dis- 
la.  708,  4:  710   cretion  of  its  servants.     Ford  v.  Lake  Shore 


HaU,  87  Ala 

62.  A  hiffhway  bridge  over  a  railroad,  built 
80  that  brakemen  on  top  of  the  train  In  dis- 
-charffe  of  their  duties  cannot  avoid  danger  by 
bending  or  stooping,  is  gross  negligence  and 

per  $e  a  nuisance.    Louimnlie  <&  If*  B,  Oo,  v. 
Ball,  87  Ala.  708,  4;  710 

63.  Where  a  railroad  company  fails  to  show 
its  right  to  maintain  a  highway  bridge  over  its 
road  at  an  elevation  so  low  that  a  brakeman 
on  top  of  the  cars  cannot  stand  straight  while 
passing  under  it,  by  which  such  brakeman  is 
injured,  it  is  prima  fade  guilty  of  negligence. 

Id. 
As  to  ears. 
See  also  infra,  98-100.  122-129. 

64.  It  is  tlie  duty  of  a  railroad  companv  to  in- 
«peet  the  cars  of  another  company  used  upon 
its  road,  and  see  that  they  are  in  proper  condi- 
tion so  as  to  be  safe  for  the  use  of  employes. 
(jfooUnen  v.  New  York  C.  <fc  H.  R  B.  Go.  116 
N.  Y.  898,  5:  760 

65.  A  railroad  company  is  liable  for  negli- 
gence in  permitting  a  car  to  be  used  from  which 
the  reach  rod  was  absent  from  the  brake  beam 
in  front  of  the  wheels,  causing  the  beam  to 
hang  lower  and  farther  forward  than  it  other- 
wise would  have  done,  making  it  dan^rous  to 
brakemen  going  between  cars  to  uncouple  them, 
where  the  absence  was  known,  or  might  have 
been  known,  to  the  company.  LouiniUe,  N, 
A.  &  C.  B.  Co.  V.  Buck,  116  Ind.  566, 

2:  520 

66.  Running  a  freight  train  without  a  cow- 
catcher attached  to  the  engine  is  negligence 
which  will  entitle  an  employ^  to  recover  for 
injuries  occasioned  by  derailment  of  the  train 
in  running  over  a  cow.  Tenneeeee  Goal,  /.  d  B. 
Go.  v.  Byle,  98  Ala.  1,  12;  108 

67.  The  want  of  any  bumpers  on  freight 
cars,  whether  received  from  another  company 
or  not,  renders  a  railroad  company  liable  for 
injury  received  in  consequence  thereof  by  a 
brakeman  who  is  suddenly  called  upon  in  the 
night  to  couple  the  care,  and  who  has  no 
knowledge  of  their  defects.  Maeon  v.  Bieh- 
viond  d  JJ.  B.  Go,  111  N.  C.  482,      18:  845 

68.  The  use  of  couplings  of  different  types 
by  a  railroad  company,  although  ihe  hazard 
of  coupling  cars  may  be  thereby  increased,  is 
not  neglij-^enco  per  w,  so  as  to  prevent  the 
assumption  of  the  risk  by  an  employe  who 
uses  them.  Pittsburg  <t  L,  E,  B,  Co.  v.  Hen- 
ley,  48  Ohio  St.  608.  16:  884 

69.  It  is  not  negligence  in  a  railway  com- 

Sony  to  haul  cars  of  tmother  company  with 
ouble  dead-woods  or  double  buffers,  whi'e 
couplings  of  a  different  pattern  are  in  use  on 
its  own  roiid.  Louiscille  db  N.  B  fh.  v. 
Boland{A\xi.)  18:  260 

As  to  loadiiiff  eanu 

See  also  infra,  fOO. 

70.  A  general  rule  that  freight  is  to  be 
safely  loaded  so  that  it  cannot  fall  off  the  care 
is  not  sufficient  as  a  rule  for  loadine  timber 
above  the  sides  of  the  car,  so  as  to  relieve  tbe 
railroad  company  from  liability  for  injury  to  a 
servant  by  the  fall  of  timber  from  a  gondola 
car  on  which  it  was  piled  above  the  sides  with- 
out  stakes  to  hold  it,  although  stakes  were  fur- 
L.  K.  A.  Dio.  84 


cC-  M.  8,  B.  Co.  124  N.  Y.  493,  12:  454 

71.  A  railroad  company  is  Ijnble  for  nesjli- 
^ntly  loading  a  car  with  lumber  or  iron  pro- 
jecting over  the  end  so  as  to  make  it  dangerous 
to  employes  in  coupling  the  car,  and  in  negli- 
gently accepting  such  car  for  coupling  and 
transportation  in  such  unsafe  condition,  where 
a  brakeman  is  injured  in  conse4uence  thereof. 
Jackeonville,  T.  d  E.  W,  B,  Co,  v.  Galvin  (F]&,) 
2tf  Fhi.  t86,  16:  887 

72.  Tbe  fact  that  loaded  cars  were  received 
by  a  railroad  company  from  another  road  does 
not  relieve  the  company  from  liability  for  in- 
juries to  a  brakeman,  caused  by  the  improper 
manner  in  which  they  were  loaned.  Dev>ey  v. 
Detroit,  G.  H,  d  M.  B.  Go.  97  Mich.  343, " 

16:  842 

[This  case  has  been  Reversed  on  Rehearing 

in  97  Mich.  829,  22:  — ] 

As  to  runnlnff  trains, 

78.  A  railroad  company  is  not  guilty  of  neg- 
ligence making  it  liable  to  a  fireman  on  a  train 
coming  in  collision  with  another  train  in  ad- 
vance of  it  on  the  road  while  the  latter  is 
stopping  at  a  station,  in  ordering  his  train  to 
run  ah^d  of  schedule  time  without  giving  the 
conductor  of  the  forward  train  notice  thereof, 
where  it  is  not  unusual  to  do  so  and  specials 
are  to  be  expected  at  all  times,^«specially 
where  the  train's  running  in  advance  of  its 
time  is  not  a  direct  cause  of  the  action.  Bel- 
yea  v.  Kansae  City,  Ft,  8,  d  Q.  B.  Go,  (Mo.) 
112  Mo.  86,  18:817 

74.  That  on  a  particular  occasion  use  could 
have  been  made  of  another  brakeman  does  not 
make  a  railroad  company  guilty  of  negligence 
in  failing  to  provide  more  than  the  numl^r  of 
brakemen  usually  necessary  upon  a  freight 
train,  which  will  render  it  liable  to  a  fireman 
of  another  train  injured  in  a  collision  with 
such  train.  Id. 

75.  A  conductor  of  a  freight  train  is  not 
guiltv  of  negligence  in  going  to  the  station  at 
which  his  train  stops,  without  waiting  to  see 
that  a  brakeman  oraered  to  detach  cars  from 
the  train  sets  the  brakes  upon  the  remaining 
cars  standing  upon  a  grade.  Belyea  v.  Kansas 
(Hty,  Ft.  8.  d  G.  B  Co,  (Mo.)  112  Mo.  86. 

18:  817 

76.  A  foreman  occupying  the  place  of  the 
master  is  guilty  of  negligence  in  placing  a  keg 
at  the  front  end  of  a  hand  car  on  which  he  is 
riding  with  the  hands  under  him.  and  leaving 
it  where  it  is  liable  to  roll  off  in  front  by  the 
motion  of  the  car,  while  he  assists  the  men  in 
moving  the  car.  Buss  v.  Wabash  Western  R. 
Co.  112  Mo.  45,  18:  828 

77.  It  is  the  duty  of  an  engineer,  when  he 
sees  that  employes  working  on  the  track  have 
not  heard  the  signals  of  the  train's  approach, 
and  are  making  no  effort  to  escape,  to  stop 
the  train  if  there  is  time  to  do  so.  Erickitftu 
V.  St.  Paul  d  D.  B.  Co,  41  Minn.  500,  6:  786 

78.  To  run  a  train  towards  a  hand  car  after 
warning,  without  keeping  any  lookout  ahead, 
is  a  neglect  of  duty  on  the  part  of  the  train- 
men, for  which  the  railroad  company  is  liable 
in  case  of  injuries  from  a  collision,  llmrard 
V.  Delaware  d  H,  Canal  Co.  (C.  C.  D.  Vt.)  40 
Fed.  Rep.  195,  6:  75 
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b.  Sertant^s  Assumption  of  liisks, 

1.  In  OeneraL 

See  also  infra,  113. 

"JO.  An  employe  is  not  bound  by  a  rule 
thnt  the  regular  compensation  for  services 
covers  all  risks,  and  that  remaining  in  the  ser- 
vice will  be  considered  an  acceptance  of  such 
condition  of  employment,  where  he  has  not  ex- 
pressly agreed  to  the  rule.  Georgia  P.  R.  Co. 
V.  Dooly,  b6  Ga.  2U4,  18:  842 

80.  A  servant  is  not  required  to  know  la- 
tent, but  only  patent,  defects.  Myhan  v.  Lou 
isiana  Electrie  Light  dt  Patcer  Co.  41  La.  Ann. 
964,  7:  172 

81.  A  servant  assumes  all  ordinary  risks  of 
his  employment,  but  not  unknown  perils  aris- 
ing; from  negligent  direction  of   the  work. 
The  latter  are  not  usual  risks  of  the  service. 
tkliToedery.  Chicago  db  A.  H.  Co.  108  Mo.  322, 

18:  827 

82.  Where  an  employe,  when  he  enters 
upon  his  employment,  knows  or  afterwards 
discovers  that  the  machinery  or  appliances 
he  is  called  upon  to  use  are  defective  or 
dangerous,  and  he  continues  his  employment 
without  objection  or  complaint,  he  assumes 
the  risk  of  the  danger  then  known  or  discov- 
ered, and  waives  any  claim  for  damages 
against  his  employer  in  case  it  shall  result  in 
injur>'  to  him.  Sictel  v.  Ohio  Coal  Co.  78 
Wis.  127,  9:  861 

83.  B»;fore  the  servant  can  recover  he  must 
show  that  the  injury  did  not  arise  from  a  de- 
fect obvious  to  himself,  or  which,  by  the  ex- 
ercise of  ordinary  care,  be  might  have  known; 
and  he  must  show  thkt  it  was  not  from  hazard 
incident  to  the  business.  Minty  v.  Union  1*. 
R.  Co.  2  Id.  437,  4:  409 

84.  An  employe  who  works  near  a  long.steep, 
and  irregular  stairway,  without  railing,  which 
he  is  called  upon  to  go  up  and  down,  and 
which  was  intended  for  employes,  is  charge- 
able with  knowledge  of  the  obvious  defects  in 
the  stairway,  and  cannot  recover  of  his  em- 
ployer for  damage  to  himself  by  roison  of 
such  defects,  iiiceet  v.  0/iio  Coal  Co.  78  Wis. 
127,  9:  861 

85.  If  a  servant  whose  employment  requires 
him  to  go  upon  a  pier  which  han  become  unsafe 
because  of  the  decayed  condition  of  the  plank* 
ing  continues  in  the  service  with  full  knowledge 
of  the  risk,  without  compluining  of  the  defect 
on  his  own  account,  or  threatening  to  leave  be- 
cause thereof,  and  without  in  any  way  relying 
on  the  master^s  promises  to  have  the  same  rem- 
edied, he  cannot  recover  damages  for  injuries 
received  by  reason  of  such  defects,  although 
he  complained  of  them  on  the  ground  that 
* 'someone  was  liable  to  get  hurt,"  and  received 
the  master's  assurance  that  they  should  be  rem- 
edied. Lewis  V.  ^ew  York  db  N.  E.  R.  Co. 
153  Mass.  73,  10:  618 

8fi.  A  driver  of  a  flre-engino  does  not  as- 
sume, as  a  risk  of  his  employment,  the  danger 
from  a  defect  in  a  street,  consisting  of  a  hole 
from  which  worn-out  paving  blocks  had  been 
removed,  which  the  board  of  public  works, 
with  notice  thereof,  has  neglected  to  repair. 
Coots  y.  Dftt'oit,  75  Mich.  C2>5.  5:  316 

See  Index  to  Notes  Preceding^ 


Of  machineiy* 

87.  An  employe  who  is  injured  while  at- 
tempting to  make  repairs  to  machinery  which 
it  is  no  part  of  his  duty  to  make,  acting  of  his 
own  free  will,  upon  the  suggestion  of  a  fellow 
workman,  and  after  asking  and  obtaining  the 
consent  of  his  own  immediate  superior, — is  a 
mere  volunteer,  and  cannot  recover  for  inluries 
occasioned  by  an  accident  caused  by  the  defect 
which  he  was  trying  to  remedy.  MeUor  v. 
Merchants  Mfg.  Co.  160  Mass.  862,      6:  792 

88.  A  servant  does  not,  by  continuing  his 
work  at  the  command  of  the  superintendent  of 
the  mill,  assume  the  risk  of  injury  from  dan- 
gerous machinery  which  had,  prior  to  the  pre- 
vious day,  been  enclosed,  and  which  upon  his 
complaint  the  superintendent  promised  to  but 
did  not  re- enclose  the  previous  night,  although 
he  promised  in  response  to  the  servant^s  fur- 
ther complaint  to  fix  it  at  noon,  so  as  to  prevent 
recovery  for  injuries  received  by  coming  in 
contact  with  the  machinery  during  the  £>re- 
noon.  Rouxv.  Blodgett  db  D.  Lumber  Co.  85 
Mich.  519,  18s  728 

89.  A  machinist  employed  by  a  corporation 
in  its  factory,  not  to  use  machinery,  but  to  keep 
it  in  good  order,  and  having  knowledge  that 
some  of  it  is  imperfect  and  that  employes  can- 
not be  relied  upon  to  prevent  it  from  becoming 
dangerous  from  lack  of  oil,  takes  the  risk  of  dis- 
covering the  condition  of  the  machine  at  the 
time  he  attempts  to  repair  it,  such  risk  being 
incident  to  his  vocation,  although  the  danger- 
ous condition  has  resulted  from  the  incompe- 
tency or  neglect  of  other  employes,  officers,  or 
agents  of  the  companv.  Dartmouth  Spinning 
Co.  V.  Acfiard,  84  Ga."  14,  6:  190 

90.  An  experienced  machinist  takes  the 
risk  of  obvious  and  known  dangers  in  ma- 
chinery used  in  his  employment;  and  he  can- 
not recover  from  his  employer  for  an  injury 
because  the  machinery  might  have  been  made 
less  dangerous  by  being  covered.  Folqf  v. 
reit^^e  Much.  Works,  l49  Mass.  294,  4:  61 
In  mine. 

91.  An  employe  in  a  mine  who  gets  upon 
the  extreme  outer  edge  of  a  brake-beam  in 
front  of  an  engine  with  no  cars  attached,  \o 
ride  through  a  narrow  and  dark  tunnel  on  his 
way  to  the  office  for  his  pay,  on  a  day  when  he 
is  not  at  work,  assumes  the  nsk  of  thus  riding, 
nnd  cannot  recover  for  an  injury  to  his  knee 
from  a  projecting  rock.  Richardson  v.  Car- 
hon  Hill  Coal  Co.  (Wash.)  6  Wash.  52, 

20:  888 
By  infants. 
5See  also  tJifra,  110-113,  150.  198. 

92.  An  employe  does  not,  by  entering  tlie 
service,  assume  a  risk  of  danger  incident  lucre- 
to  which,  by  reason  of  his  youth  and  inexpe- 
rience, he  does  not  know  or  appreciate,  and  to 
which  the  emplover  exposes  him  without  warn- 
ing him  of  it.  bavis  v.  8t.  Louis,  L  M.  d  S. 
R.  (h.  53  Ark.  117,  7:  288 

^3.  Where  a  ten-year-old  boy  employed  at  a 
coal  mine  is  directed  to  couple  coal  cars  and  is 
injured  in  the  attempt,  he  may  recover  from 
the  master  for  such  injuries.  The  nature  of 
his  labor  is  necessarily  to  be  implied  from  his 
age.  which  precludes  a  proper  ande^standing 
of  the  hazards  of  such  dangerous  work  as  that 
in  the  performance  of  which  he  is  injured. 
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Braea  Block  Coal  Co.  v.  Gaffney,   119  Ind. 
455,  4:  860 

94.  A  boy  twelve  yenrs  old  employed  to 
take  lumber  away  from  atlooriDg  machine  and 
load  it  on  a  wagoD,  wbo  is  injured  in  attempt- 
ing, under  orders  of  the  foreman  of  the  mill, 
to  oil  dangerous  machinery  while  in  motion, 
which  was  disconnected  with  the  service  for 
which  he  was  employed,  may  recover  damages 
from  his  employer.  HinckCey  v.  HcrazdoiMki 
188  HI.  859,  8:  490 

2.  On  Railrodds. 

I 

95.  The  traveling  auditor  of  a  railroad  com- 
pany, whose  duties  are  to  travel  on  the  rail- 
road company's  cars  from  station  to  station  on 
its  roads  and  audit  accounts,  is  a  servant  of 
the  company  and  assumes  the  ordinary  risks 
incident  to  the  em])loyment.  Minty  v.  Union 
R  R.  Co.  3  Id.  437,  4:  409 

96.  A  civil  engineerinthe  employ  of  a  rail- 
road company,  who  rides  on  a  train  over  a 
new  track  which  he  is  engaged  in  laying,  when 
ordered  to  do  so,  assumes  only  the  risks  ordi- 
narily incident  to  travel  over  such  new  track, 
with  due  care  in  the  management  of  the  train 
amd  the  condition  of  the  track;  and  his  assump- 
tion of  such  risks  will  not  relieve  the  company 
of  the  charge  of  negligence  arising  from  an 
undue  rate  of  speed  and  the  failure  to  repair 
defects  in  the  track  made  by  stones.  Meloy  v. 
Chicago  A  N.  W.  i?.  Co.  77  Iowa,  743, 

4:  £87 

97.  The  measure  of  risk  which  a  fireman 
ought  to  incur  by  remaining  upon  a  locomotive 
to  assist  a  sleeping,  engineer  to  run  a  train  is 
only  that  which  his  duty  and  obligations  to  the 
company,  under  all  the  circumstances,  impose 
upon  him.  If  he  subjects  himself  to  any 
greater  risk  and  is  thereby  injured, he  cannot 
recover.  Carroll  v.  Eatt  Tennessee,  V.  cfe  G.  R. 
Ob.  82  Ga.  452,  6:  214 
Of  ears  and  loading. 

98.  The  projection  ofa  bolt  from  the  end  of 
a  car  because  the  nut  which  held  the  opposite 
end  had  worked  off  or  been  knocked  ok  is  a 
risk  which  is  assumed  by  a  railroad  brakeman, 
in  the  absence  of  negligence  on  the  part  of  the 
employer  in  respect  to  the  condition  of  the  car. 
Meuiick  V.  Pennsylvania  R.  Co.  150  Pa.  598, 

17:  460 

99.  The  extra  hazard  to  a  brakeman  by  the 
use  of  cars  with  couplings  of  different  patterns, 
some  of  which  have  double  dead-woods  or 
double  buffers,  is  one  of  the  risks  or  dangers 
assumed  by  entering  the  employment.  L^is 
cille  &  N.  R.  Co.  v.  Bolund  (Ala.)      18:  860 

100.  A  brakeman  on  a  freicjht  train  assumes 
the  risk  of  injury  from  iron  or  lumber  projecting 
over  the  end  of  a  car  which  he  is  attempting  to 
couple  with  another,  where  cars  so  loaded  aro 
frequently  allowed  in  the  train  on  which  he 
works.  Jacksonville,  T.  <t-  K.  TV.  /?.  Co.  v. 
Qalvin,  29  Fla.  636.  16:  887 
See  also  supra,  70-12. 

Of  roadway  and  ■urroundin^a. 

101 .  The  conductor  of  ;i  train  onU  red  to  run 
as  an  extra  to  carrA  enow  shovelers  to  a  certain 
atation  beyond  which  the  road  is  blockaded 
does  not  assume  the  risk  of  a  snowslide  be- 
tween the  stations  on  the  trip  ho  is  ordered  to 
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run.    Fisher  v.  Oregon  8,  L.  dfe  U.  N.  R,  Co. 
22  Or.  588,  16:  619 

102.  A  brakeman  assumes  the  risk  on  account 
of  a  highway  bridge  over  the  track,  which  is  so 
low  that  he  cannot  pass  under  it  while  stand- 
ing erect  on  top  of  a  car,  where  he  knows 
the  facts  as  to  the  bridge  and  continues  in  the 
employment.  Williamson  t.  Newport  Netos  db 
M.  V.  Co.  84  W.  Va.  657.  12:  297 

103.  A  brakeman  does  not  assume  the  risk 
of  an  unsafe  telltale  intended  to  give  warning 
of  approach  to  a  bridge,  and  which  should 
not  be  in  itself  a  source  of  any  danger, — espe- 
cially where  it  is  dangerous  to  brakemen  on 
cars  of  more  than  ordinary  height.  Varling 
V.  New  York,  P.  dh  B.  R.  Co.  11  ^  I.  708, 

16:  648 

104.  A  brakeman  or  switchman  whose  duty 
it  is  to  place  ears  in  a  railroad  yard  and  make 
up  trains  does  not  assume  the  peril  arising 
from  H  switch  stand  situated  so  near  a  track 
that  it  extends  within  9  or  10  inches  of  pass- 
ing trains.  Pidcock  v.  Union  P.  R.  Co.  5 
Utah,  612,  1:  181 

105.  A  conductor  on  a  railroad,  who  con- 
tinues in  service  for  more  than  a  year  wit^ 
knowledge  that  a  switch  has  no  light  or  target 
upon  it,  or  any  lock  or  means  of  fastening  it, 
assumes  the  risk  of  injury  from  such  defective 
switch.  Birmingham  R.  <fc  E.  Co.  v.  Allen 
(Ala.)  20:  467 

106.  A  brakeman  must  be  presumed  to  know 
the  distance  from  the  rails  of  wing  fences  at 
cattle-guards,  so  as  to  charge  him  with  the  risk 
of  hanging  low  on  a  ladder  at  the  side  of  a  car 
in  order  to  look  under  it.  McKee  v.  Chicago, 
R.  J.  &  P.  R.  Co.  83  Iowa,  616,         18:  817 

c.  Contributory  Negligence  of  Sej^oant, 
1.  In  General. 

107.  An  employe  is  bound  to  use  ordinary 
care  to  avoid  dangers  that  arise,  whether  usu- 
ally incident  to  the  service  or  not.  Schroeder 
V.  Chicago  db  A.  R.  Co.  108  Mo.  322, 18:  827 

108.  A  servant  is  not  to  be  held  guilty  of 
negligence  in  returning  to  protect  his  master's 
property  after  he  has  reached  a  place  of  safety, 
because  some  unforeseen  cause  intervenes 
which,  concurring  with  the  master's  negli- 
gence, produces  an  injury  which  reasonable 
and  prudent  foresight  could  not  have  antici- 
patea.  Pullman's  Palace- Car  Co.  v.  Laaek 
148  III.  242,  18:  215 

109.  The  mere  fact  that  a  seryant  comes  in 
contact  with  exposed  machinery,  the  danger  of 
which  is  well  knom  to  him,  but  the  risk  from 
which  he  has  not  assumed,  is  not  sufficient  to 
show  contributory  negligence  as  matter  of  law, 
if  hi«i  work  was  m  its  immediate  vicinity  and 
required  close  attention,  rapidity  of  action,  and 
considerable  moving  about;  but  the  question  is 
for  the  jury.  Roux  v.  Blodgett  db  B.  Lumber 
Co.  85  Mich.  519,  18:  728 
Of  infant. 

See  also  xnpra,  92-94;  infra,  198. 

110.  A  cliild  who  has  not  been  properly  in- 
structed as  to  dangers  of  the  employment!^  and 
who,  while  in  the  discharge  of  his  duty  as  he 
understands  it,  suffers  an  injury  in  conse- 
quence  of   his  employer's   negligence,  may 
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maintain  an  action  agaiodt  the  employer  there- 
for, notwithstandiDg  that,  by  reason  of  his 
youth  and  inexperience  and  the  failure  of  the 
employer  to  properly  instruct  him,  he  did 
«ome  act  In  the  performance  of  his  duty,  ac- 
tsording  to  the  judement  and  knowledge  he 
X>osse88ed,  which  contributed  to  the  injury,  but 
"Which  he  did  not  know,  and  was  not  advised, 
wuuid  be  likely  to  injure  him.  Cleveland  Roll- 
ing MiU  Co.  v' Coriignn,  46  Ohio  St.  288, 

8:  886 
Obeying  command. 
See  also  Tnfva,  186,  198. 

111.  A  boy  fourteen  or  fifteen  years  of  age  who 
is  not  shown  to  have  any  information  with 
reference  to  the  dangerous  nature  of  the  act  is 
not  guilty  of  contributory  negligence  in  obey- 
ing the  orders  of  his  boss  to  run  and  throw 
away  an  ignited  stick  of  giant  powder.  Orman 
V.  Mannix,  17  Colo.  564.  17:  608 

112.  Obedience  to  an  order  involving  personal 
danger  cannot  be  declared  negligent  in  law, 
unless  the  danger  was  so  glaring  that  no  pru- 
dent person  in  like  situation  would  have 
obeyed.  Sehroeder  v.  Chicago  db  A.  R.  Co. 
108  Mo.  822.  18:  887 

113.  The  rule  that  the  employe  assumes  all 
the  risks  incident  to  the  service  he  enters  does 
not  apply  where  ji  superior  agent  repi-esenting 
the  master  orders  the  employe  to  do  a  desig- 
nated act,  in  the  performance  of  which  the  lat- 
ter is  injured  by  the  superior's  negligence. 
Ihylor  V.  Emnnille  <&  T.  H.  R.  Co.  121  Ind. 
124,  6:  684 

2.  Railroad  Cases. 


114.  Where  the  fireman  on  an  engine  knew 
for  some  time  before  a  collision  happened  that 
the  engineer  was  falling  asleep,  the  question  of 
his  negligence  m  remaining  upon  the  engine  as 
be  did  cannot  be  restricted  in  point  of  time  to 
tlie  moment  of  collision,  or  immediately  pre- 
vious thereto.  Carroll  v.  East  Tennessee,  V. 
dh  Q.  R.  Co.  82  Ga.  452,  6:  814 

115.  Trackmen  on  a  hand  car  have  a  right 
to  suppose  that  an  approaching  train  will  slow 
up  in  obedience  to  a  warning  that  has  been  sent 
by  a  flagman,  and  are  not  negligent  in  remain- 
ing at  their  places  upon  the  hand  car.  with 
their  boss,  until  it  appears  that  the  train  is  not 
about  lo  heed  the  signal.  IJowardT.  Delaware 
dt  IL  Canal  Co.  (C.  C.  D.  Vt.)  40  Fed.  Rep. 
195.  6:  76 

116.  Loosening  his  hold  on  the  propeller  be- 
cause of  a  sense  of  sudden  and  impending 
danger  caused  by  being  overtaken  and  stnicK 
by  another  car,  in  consequence  of  which  he 
falls  from  the  car  and  is  injured,  will  not  con- 
stitute contributory  nepligence  on  the  part  of 
one  engaged  in  propcUint;  a  bund  car.  Clarke 
V.  Pmnsylmnia  Co.  132  Ind.  199.       17:  811 

117.  A  railroad  brakeman  receiving  notice 
of  low  highway  bridges  over  the  road  and  of 
their  location  must  use  such  care,  watchful- 
ness, and  caution  to  avoid  them  as  ordinarily 
prudent  men  would  usually  exerci.se  in  refer- 
ence to  their  own  safety,  under  like  circum- 
stances. LouismUe  it*  N.  R.  Co.  v.  Hall,  87 
Ala.  708.  4:  710 

118.  A  brakeman,  seeing  that  the  entrance 
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to  a  tunnel  is  hi^h  enough  to  permit  safe  pas- 
sage while  standing  on  top  of  a  train,  has  a 
right  to  assume,  in  the  absence  of  notice  to  the 
contrary,  that  the  tunnel  is  of  such  height 
throughout.  Hunter  Y,New  York,  0.  dkw. 
R.  Co.  116  N.  Y.  615,  6:  246 

119.Employe8of  a  railroad  company  engaged 
in  the  gradiue  of  u  new  track  alongside  iiit 
main  track,  in  such  close  proximity  as  to  be 
liable  to  be  struck  by  passing .  trains,  are  not 
bound  to  keep  a  constant  lookout  for  approach- 
ing trains,  where  it  is  the  uniform  practice  of 
those  operating  the  trains  to  give  warning  oi 
their  approach.  Erickson  t.  8t.  Paul  db  D.R 
Co.  41  Minn.  500,  5:  786 

120.  For  a  brakeman  to  sit  on  the  cross- 
beam in  front  of  the  engine  with  his  legs 
banging  over  in  front  of  the  pilot,  while  the 
train  is  running  between  stations  on  the  main 
line  and  it  is  in  no  sense  necessary  for  him  to 
be  there,  is  negligence  which  will  prevent  a 
recovery  for  injuries  sustained  as  the  result  of 
a  collision  with  the  rail  of  a  bisecting  road, 
which  injury  he  would  not  have  received  if 
he  had  been  elsewhere  on  the  train.  Warden 
V.  LouiwilU  db  N.  R.  Co.  94  Ala.  277, 

14:  668 

121.  A  brakeman  acting  in  an  emergency 
which  gives  no  time  for  reflection  may  be 
found  by  the  jury  not  chargeable  with  contrib- 
utory negligence  in  attempting  to  mount  and 
stop  a  car  going  at  dangerous  speed,  when 
ordered  to  do  so  by  the  conductor,  although 
the  ground  at  that  place  was  uneven  and  he 
was  unable  to  see  well  because  his  lantern  bad 
gone  out.  Fox  v.  Chicago,  8t.  P,  db  K.  C,  R. 
Co.  (Iowa)  17:  289 
Ae  to  defective  c&rs. 

See  also  nupra,  64-69.  98-100. 

122.  A  servant  is  not  justified  in  assumins: 
that  a  car  furnished  his  employer  by  a  railroad 
company  is  in  good  repair  and  supplied  with 
proper  brakes,  if  he  knows  that  other  cars  so 
furnished  have  many  of  them  been  defective. 
Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  284. 

12:  746 
128.  It  is  not  the  duty  of  a  brakeman  to  ex- 
amine the  bumpers  of  cars  on  a  dark  night 
t>efore  essaying  to  couple  the  cars  in  obedience 
to  orders.  Mason  v.  Richmond  db  D.  R.  Co. 
Ill  N.  C.  482,  18:  845 

124.  A  railway  employe  in  jured  in  attempt- 
ing to  couple  cars  while  standing  between  them 
on  the  short  side  of  a  curve  is  guilty  of  contrib^ 
utory  negligence,  where  he  had  ample  oppor- 
tunity to  ODserve  that  both  drawheads  were 
shorter  than  usual,  and  a  rule  of  the  company 
known  to  him  required  employes  to  t^e  time 
to  examine  all  drawheads  before  making  coup- 
lings. Bennett  v.  JSorthsrn  P.  A  Co.  (K.  D.) 
2  N.  D.  112,  18:  465 

125.  A  brakeman  cannot  be  held  Uable  for 
contributory  negligence,  as  a  matter  of  law, 
because  he  attempted  to  couple  cars  after  see- 
ing, when  they  were  almost  together,  that  one 
bumper  was  lower  than  the  other,  unless  it  ap- 
pears that  he  saw  that  it  would  pass  under  the 
other.  (Goodrich  v.  Mew  York  C.  db  H.  R.  R. 
Co.  116  N.  Y.  398,  5:  750 

126.  Abnikeman  on  a  railroad  train  is  not 
chargeable  with  contributory  negligence  m  go- 
ing between  cars  to  uncouple  them,  by  reason 
of  the  absence  of  the  reach  rod  from  the  brake 
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beam  on  one  of  them,  iwbicU  was  not  known 
Id  bim,  and  was  not  obvious,  and  could  not  have 
been  discovered  except  by  stooping  down  and 
looking  under  the  car.  Louismle,  if.  A,  d  C. 
R  Co,  V.  Buck,  116  Ind.  566,  8:  620 

127.  Although  a  brake  was  manifestly  de- 
fective and  unsafe,  and  this  fact  could  be  at 
once  seen  upon  looking  at  it  from  above  or  at- 
tempting to  handle  it,  it  cannot  be  said,  as  a 
matter  of  law,  that  a  brakeman  was  guilty  of 
negligence  in  attempting  to  use  it,  whereby  he 
was  killed,  when  he  had  no  knowledge  of  the 
defect,  and  was  obliged,  while  engaged  in  un- 
coupling cars  and  regulating  their  movement  in 
A  very  brief  time,  to  become  acquainted  with 
the  brake  and  either  use  it,  or  abstain  from 
using  it  because  unsafe.  The  question  is  for 
the  jury.  Philadelphia  d  B.  B,  Oo,  v.  Ruber 
128  Pa.  68,  6:  489 

128.  If  a  yard-foreman  with  twelve  years* 
experience  is  injured  while  attempting  to 
couple  cars  when  the  drawhead  of  the  one  con- 
taining the  link,  which  is  the  one  at  rest,  is 
depressed  and  twisted  so  that  the  link  cannot 
be  raised  far  enough  to  make  the  coupling 
without  using  extra  force,  he  is  guilty  of  con- 
tributory negligencr  which  will  prevent  his 
recovery  against  the  company  for  the  Injuries 
received,  especially  where  he  has  in  his  posses- 
sion a  rule  of  the  company  forbidding  em- 
ploy^ to  attempt  to  make  couplings  *'  unless 
the  drawheads  and  other  coupling  appliances 
are  known  to  be  in  good  order."  St.  Louis,  1. 
M.  ikS.B,  Go,  V.  Bice,  61  Ark.  467,   4:  17« 

1 29.  A  brakeman's  attempt  to  step  on  a  jaw. 
strap  under  a  coal  car,  out  of  sight,  in  order  to 
^i  on  over  the  side,  just  as  the  train  wasstart- 
mg,  when  ordered  to  get  on  and  ride  to  un- 
couple cars,  whereby,  as  such  strap  was  miss- 
ing, his  foot  was  run  over  and  crushed,  is  not 
negli^nce  as  a  matter  of  law,  but  makes  a 
question  for  the  jury,  where  there  is  evidence 
of  a  custom  to  get  on  such  cars  in  that  manner. 
Although  the  primary  purpose  of  the  jaw-strap 
was  to  strengthen  the  car.  Coatei  v.  Boston  iJt 
M.  R  Co,  153  Mass.  297,  10:  769 

d.  Disobedienee  of  BtUes, 

See  also  mpra^  79. 

130.  An  employe  of  a  corporation,  though 
obligated  in  writing  as  terras  of  his  employ- 
ment, to  "study  the  rules  governing  employes, 
carefully  keep  posted,  and  obey  orders,"  is  not 
bound  by  rules  as  such,  of  which  he  is  ignorant 
and  which  have  never  been  promulgated  to  him 
by  the  company.  Carroll  v.  East  Tennessee, 
V,  A  G.  B.  Co.  82  Ga.  452,  6:  214 

181.  The  command  of  the  conductor  of  a 
freight  train  to  a  brakeman  to  go  between  the 
cars  when  he  cannot  couple  them  otherwise  is 
a  waiver  of  a  rule  of  the  company  prohibiting 
brakemen  to  go  between  cars  under  any  cir- 
cumstances. Mason  V.  Biclimond  AD,B.  Co, 
111  N.  C.  4fi2,  18:  846 

132.  A  brakeman  violating  ruins  of  the  rail- 
road company  which  he  know  and  hnd  assented 
to.  by  entering  between  cars  in  motion  to  un- 
couple them.knowing  also  that  they  are  passing 
over  an  unblocked  switch,  in  which  his  foot  is 
caught  causing  him  to  be  run  over  and  killed, 
is  guilty  of  contributory  negligence,  and  the 
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company  is  not  liable  for  his  death,  imder  a 
statute  requiring  switches  \bspe  blocked,  even 
if  the  statute  applies  to  "split"  switches,  which 
cannot  be  blocked  without  destroying  their  effi- 
ciency. Grand  v.  Michigan  C.  B,  Co,  cMich.) 
83  Mich.  564,  11:408 

183.  An  employe  struck  by  brick  from  a 
falling  wall,  while  standing  on  a  platform 
helping  to  put  ice  in  a  brick  building,  in  con- 
sequence of  which  he  was  knocked  or  fell  to 
the  ground,  is  not  guilty  of  contributory  negli- 
gence which  will  defeat  a  recovery  for  bis 
injuries  because,  in  violation  of  his  orders,  he 
had  left  the  part  of  the  platform  which  had  a 
railing  and  gone  to  a  part  which  had  none,  and 
on  which  be  had  been  warned  not  to  stand  on 
account  of  the  danger  of  falling,  where  he  had 
no  warning  of  any  danger  from  the  wall,  and 
his  injuries,  though  chiefly  caused  by  his  fdl, 
would  have  been  greater  if  he  bad  not  fallen 
out  of  the  way  of  the  brick.  Smithioick  v.  Hall 
dt  Upson  Co.  59  Conn.  261,  18:  279 

e.  Felloio  Servants  and  Their  Negligence, 
1.  General  Bules, 

184.  One  who  is  engaged  in  the  service  of  a 
common  master  and  in  a  common  employ- 
ment cannot  recover  against  the  master  for  the 
negligence  of  a  fellow  servant,  whether  he  ia 
paid  for  his  service  or  not.  Wiseham  v.  Bick- 
ards,  136  Pa.  109,  10:  97 

186.  A  mastor  is  liable  for  an  injury  to  a  ser- 
vant, the  proximate  cause  of  which  is  the 
resultant  of  the  combined  negligence  of  the 
master  himself  and  of  a  fellow  servant  Lut9 
V,  Atlantic  db  P.  B,  Co,  (N.  M.)  16:  819 
186.  The  contributory  negligence  of  a  fel- 
low servant  will  not  prevent  recovery  for  in- 
jury to  a  servant,  where  the  master  was  negli- 
arent.  Hunn  v.  MicJtigan  C,  B.  Co.  78  Mich. 
513,  7:  BOO 

137.  The  test  of  a  master's  liability  for  injury 
to  one  servant  caused  by  the  negligence  of 
another  is  whether  or  not  the  injury  is  within 
the  risk  ordinarily  incident  to  the  service  un- 
dertaken. St,  Louis,  A.  d  T.  B.  Co,  t. 
Triplett,  54  Ark.  289,  11:  778 

188.  As  regards  the  liability  of  the  master 
there  is  no  difference  between  an  act  of  a  fel- 
low servant  that  causes  an  injury,  and  a  com- 
mand that  produces  the  same  result  Gulf,  0. 
db  8.  F,  B,  Co.  V.  BkJm,  73  Tex.  637,  4:  764 
Volunteer. 

189.  A  volunteer  can  have  no  greater  riijht 
than  those  servants  have  who  are  engaged  in 
the  service  in  which  he  joins,  since  he  makef 
himself  one  of  a  class  who,  as  against  their 
masters,  have  no  right  of  recovery  for  each 
other^s  nejjligence.  Wiseham  v.  Birknrds, 
136  Pa.  109,  10:  97 

140.  A  servant  of  a  factory-owner,  injured 
while  assisting  in  unloading  machinrry  which 
it  was  the  duty  of  the  manufarturer  to  deliver, 
is  a  volunteer  and  hence  a  fellow  servant  with 
the  employes  of  the  latter,  against  wl»om  he 
cannot  recover,  although  he  was  obeying  the 
order  of  his  own  superior,  given  at  the  request 
of  the  foreman  of  tlie  manufacturer  for  more 
help,  as  in  such  case  the  service  was  not  a  part 
of  his  duties,  and  his  superior  had  no  authority 
to  order  him  to  perform  it.  Id. 
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Who  are  ^fellow  serrants. 

141 .  Whether  a  negligent  servant  is  a  fellow 
servant  of  an  employe  who  is  injured  by  his 
negligence  depends,  not  on  their  relative  rank, 
but  on  the  character  of  the  work  the  negli- 
gence with  respect  to  which  resulted  in  tho 
injury.  Eli  v.  Northern  P.  Jt.  Co,  1  N.  D. 
836,  12:  97 

142.  The  negligence  of  another  servant  en- 
gaged in  the  same  general  business  with  the 
injured  servant  is  the  negligence  of  a  fellow 
servant,  whatever  position  the  former  occupies 
with  respect  to  the  latter,  as  to  all  acts  which 
pertain  to  the  duties  of  a  mere  servant  as  con- 
triKiibtinguished  from  the  duties  of  the  mas- 
ter to  his  employes.  Id. 

HS,  When*  persons  are  engaged  in  distinct 
departmenls  of  service,  and  have  no  such  asso- 
ciation in  their  work  as  that  they  can  observe 
and  influence  each  other's  conduct  and  report 
delinquencies  to  a  common  correcting  power, 
they  are  not  in  a  common  employment  within 
the  meaning  of  the  law.  Parker  v.  Hannibitl 
&  8t.  J.  R.  Co.  109  Mo.  862,  18:  808 

144.  Employes  of  independent  contractors, 
engaged  in  separate  branches  of  labor  upon  a 
common  enterprise,  are  not  fellow  servants, 
Dtw/i  V.  Chicago  db  A.  R.  Co.  109  Mo.  413, 

18:  798 
Superiors. 
See  also  infra,  178-186. 

145.  A  person  vested  with  full  control  in  a 
particular  branch  of  business,  subject  to  no 
supervision  except  the  master's,  over  the  ac- 
tion of  employes  whose  duty  it  is  to  obey 
him,  stands  in  the  place  of  the  master,  and  is 
not  a  fellow  servant  with  them.  Uunn  v. 
Michigan  C.  R.  Co.  78  Mich.  513,         7:  BOO 

146.  Where  an  agent  whose  negligence  causes 
an  injury  is  at  the  time  in  the  master's  place, 
he  is  not  a  coemploye,  but  a  representative  of 
the  employer,  and*  his  breach  of  duty  is  the 
employer's  wrong.  Taylor  v.  EnxuisviUe  <fe 
T.  II.  R.  Co.  121  Ind.  124,  6:  584 

147.  Whenever  a  master  delegates  to  another 
the  performance  of  a  duty  to  a  servant  which 
rests  upon  himself  absolutely,  he  is  liable  for 
the  inanner  in  which  the  duty  is  performed; 
and  to  the  extent  of  the  discharge  of  that  duty 
the  agent  stands  in  the  place  of  the  master,  but 
as  to  all  other  matters  he  is  a  mere  coservant 
with  other  em d1  ores.  Lindrall  v.  Woods,  41 
Minn.  212,4:  793;  Ifariuon  v.  Detroit,  L.  (ft 
N.  /?.  Co.  79  Mich.  409.  7:  683 

148.  It  is  not  the  rank  of  an  employe,  or 
his  authority  over  other  employes,  but  the  na- 
ture of  tho  duty  or  service  he  performs, 
wliich  determinen  wlictherhe  is  a  vice-princi- 
pnl  or  a  fellow  servnnt.  Id. 

149.  In  respect  to  such  work  as  properly  bo- 
longs  to  a  servant  to  do,  a  superintendent  is, 
while  performing  it,  discharging  the  duty  of  a 
servant,  for  whose  negligence  and  carelessness 
the  master  is  not  rr»«5r»onsihle  to  coservsntq. 
niim^i  V.  Cogei\  112  N.  Y.  614,  8:  669 

ir>0.  The  rule  that  the  common  ma.^tcr  is  not 
liable  for  an  injury  caused  by  tho  noiyligence 
of  a  follow  servant  does  notapnly  whore  tho 
inlnred  servant  is  a  child  inonpable  of  compre- 
hondingtlieriskofthoomplovmentarisintrfrom 
the  possibility  of  such  neirligenco.  Jfihrllrt/ 
V.  Htyrazdmnki ,  183  111.  a'59.  8:  490 

161.  A  foreman  is  not  a  fellow  servant  of  a 
See  Index  to  Notes  Precedlns:. 


man  under  his  orders,  in  respect  to  his  perform- 
ance of  the  master's  duty  of  directing  the  work 
in  his  charge.  Schroeder  v.  Chicago  d  A.  H. 
Co.  108  Mo.  322,  18:  887 

See  also  instances,  infra,  178-186,  194-199. 

2.  Change  of  Rule  by  Statute. 

152. The  Employers'  Liability  Act  (Ala.  Code. 
g  2590),  which  is  a*  substantial,  if  not  an 
exact,  copy  of  the  English  Act  of  1880,  does 
not  change  the  rule  that  an  employe  assumes 
the  risk  of  defective  appliances  where  he  con- 
tinues in  employment  with  knowledge  of  the 
defects,  even  if  they  are  known  to  the  master. 
Birmingham,  R.  d*  E.  Co.  v.  Allen  (Ala. ) 

80:  467 
163.  Under  Mass.  Stat.  1887,  chap.  270. 
giving  an  employe  in  the  exercise  of  due  care 
a  right  of  action"  for  an  injury  by  any  defect 
in  machinery,  etc.  .although  such  defect  arose 
from  the  negligence  of  a  fellow  servant,  no 
cause  of  action  arises  where  the  injury  is  re- 
ceived merely  by  reason  of  the  negligence  of 
a  fellow  servant  in  handling  or  using  a  ma- 
chine, tool,  or  appliance  which  is  itself  in  a 
proper  condition.  Ashley  v,  Uart^  147  Mass 
573,  1:  866 

154.  In  those  cases  within  the  words  of  the 
Massachu.<«etts  Employers'  Liability  Act  (Mass. 
Stat.  1887,  chap.  270,  §  1),  in  which  the  com- 
mon  law  pves  an  injured  emplove  a  remedy 
against  his  employer,  he  may  still  sue  under 
the  same  conditions  and  recover  damages  to 
the  same  extent  as  if  the  statute  had  not  heon 
passed.  Ryalla  v.  Mechanics  Mills,  150  Mass. 
190,  6:  667 

1 55.  The  Massachusetts  Employers'  Limited 
Liability  Act  of  1887.  chap.  270,  §  1.  even  if  it 
is  construed  to  cbolish  the  defense,  to  an  action 
by  an  employ 6,  that  he  takes  the  risk  of  known 
dangers,  does  not  authorize  a  recovery  for  in- 
juries received  by  an  employe  while  acting  as 
f  volunteer  outside  of  his  regular  duties,  in  at- 
tempting to  repair  defective  machinery. 
Melloi'  V.  Mercfiants  Mfg.  Co.  150  Mass.  862. 

6:  798 
As  to  railroads. 

156.  The  dangers  peculiar  to  the  use  and 
operation  of  railroads,  within  the  meaoiog  of  a 
statute  making  a  railroad  company  liable  for 
injuries  to  servants  from  negligence  of  fellow 
servants,  resulting  from  exposure  to  such  dan- 
gers, includes  an  injury  while  using  a  hand 
car  as  well  as  those  caused  by  the  running  of 
trains.  Steffensou  v.  Chicago,  M.  rf*  St.  P.  R. 
Co.  45  Minn.  355,  11:  871 

157.  A  stjitute  making  railway  companies 
liable  to  omplo^'es  for  ne.i^ligcnce  of  fellow 
servants  must,  to  avoid  the  imputatioo  of  class 
legishition,  be  construed  to  apply  only  to  the 
peculiar  hazards  incident  to  the  use  and  occu- 
pation of  railroads,  ahd  injuries  resulting  from 
such  dnnercrs.  Johnson  v.  St.  Paul  <t-  D.  R 
Co.  43  Minn.  229,  8:  419 

158.  Injuries  to  one  of  a  crew  of  men  en- 
gaged in  repairinir  a  bridge,  caused  by  the 

'  ne^jligeiiro  of  a  follow  servant  in  leaving  the 
draw  imfnstenod.  are  not  the  result  of  dan- 
gers peculiar  to  tho  use  and  operation  of  rail- 
roads, and  do  not  give  him  riffht  of  action 
acainst  the  conipnnv.  under  a  statute  makinir 
railroad  companies  liable  to  employes  for  in- 
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juries  caused  by  negligence  of  a  fellow  ser- 
vant. Id. 

159.  A  flrra  or  partnership  of  private  persons, 
not  being  a  railroad  corporation,  is  not  within 
€al.  Sess.  Laws  1874,  chap.  98  (Cal.  Gen.  Stat. 
1880,  1 1251),  relating  to  the  liability  of  rail- 
road corporations,  althous^h  it  has  a  subcontract 
to  construct  a  part  of  a  railroad  for  a  corpora- 
tion, and  is  operating  cars  and  trains  on  the 
road  in  Ihe  prosecution  of  its  work,  having 
servants  and  employes  at  work  upon  the  road 
and  in  ciiarge  of  the  trains,  and  therefore  is 
not  liable  to  a  servant  for  negligence  of  a 
fellow  servant.  Beeson  v.  Bvtenhark,  44 
Kan.  669,  10:  839 

3.  Instances. 

a.  Of  liailroad  Emplcyes, 

160.  The  fact  that  a  car  repairer  is  in  no  way 
connected  with  th^  running  of  cars,  or  that  Ue 
was  engaged  in  a  separate  department  from 
tlioee  engaged  in  moving  them,  will  not  con- 
trol in  determining  whether  he  was  a  fellow- 
servant  with  them  when  he  was  injured  by 
their  negligence.  St.  LouiSy  A,  <fc  T.  R.  Co. 
V.  Triplet,  54  Ark.  289.  11:  778 

161.  The  common  master  is  not  liable  for  the 
injuries  inflicted  upon  a  member  of  a  section 
gang  in  consequence  of  the  negligent  use  of  a 
hand  car  by  the  boss  of  another  section  gang. 
Olarlce  v.  Pe7insylvanta  Co.  182  Ind.  199, 

17:  811 

162.  A  laborer  working  in  defendant's  quarry 
under  direction  of  a  foreman  1  aving  no  con- 
nection with  the  train  service,  is  not  a  fellow 
servant  of  employes  operating  a  passenger 
train  on  defendant's  line.  Dixon  v.  Chicago  d 
A,  R.  Co.  109  Mo.  413,  18:  792 
Trackmen  and  trainmen. 

168.  A  track  repairer  under  direction  of  a 
foreman,  and  the  operatives  of  a  passing  con- 
struction train  under  different  management 
from  the  section  gang,  are  not  fellow  servants. 
Park4r  v.  Hannibal  &  St.  «/,  R.  Co.  109  Mo. 
862,  18:  802 

164.  Trackmen  are  not  fellow  servants  with 
trainmen  on  the  same  road.  JhvMrd  v.  Ddft- 
ware  d-  If.  Canal  Co.  (C.  C.  D.  Vt.)  40  Fed. 
Rep.  195,  6:  75 
But  see  cases  next  following. 

165.  An  engineer  and  fireman  of  a  locomotive 
are  fellow  servants  of  a  section-hand.  UavH- 
son  V.  Detroit,  L.  &  N.R.  Co.  79  Mich.  409, 

7:  623 

166.  A  section  foreman  whose  duties  require 
him  to  be  on  and  about  the  track,  to  keep  it  in 
proper  condition  for  running  trains  over  it, 
where  he  is  liable  to  be  injured  by  passing 
trains,  is  a  fellow  servant  with  the  conductor 
of  a  f  reieht  train,  so  as  to  prevent  any  recovery 
for  injunes  received  by  him  In  consequence  of 
the  conductor's  negligence.  ElMoi  v.  Chicago^ 
M.  cfe  St.  P.  R.  Co.  5  Dak.  528,  8:  868 

167.  A  laborer  employed  by  a  railroad  compa- 
ny to  remove  snow  and  other  obstructions 
from  its  track,  and  under  the  immediate  con- 
trol of  a  road  master,  is  a  fellow  servant  with 
a  track  walker  and  a  conductor  in  consequence 
of  whose  negligence  he  is  killed,  and  no  recov- 
ery therefor  can  be  had  against  the  conopany 
for  his  death.  Fagundss  ▼.  Central  Pae.  B.  Co. 
79  Cal. 97,  8:  824 

See  Index  to  Notes  Preeedtng, 


168.  A  foreman  of  a  bridge  gang  engaged  in 
repairing  bridges  along  the  line  of  a  railroad 
is  a  fcilow  servant  with  the  persons  operating 
a  freight  train  on  the  same  road,  and  cannot 
recover  for  injuries  occasioned  by  negligence. 
St.  Lovin,  A.  <&  T.  H.  Co.  v.  Welch,  Iz  Tex. 
298,  2:  889 

169.  Although  asleep  upon  a  side  track  in  a  car 
provided  for  that  purpose,  the  foreman  of  a 
bridge  gang,  who  is  liable  to  be  called  at  anv 
moment  to  go  out  with  his  gang  upon  the  roaa, 
is  on  duty  so  far  as  to  be  at  the  time  a  fellow 
servant  with  the  men  operatinc:  a  freight  train, 
whose  negligence  causes  his  injury.  Id. 

170.  A  brakemau  on  the  forward  end  of  a 
freight  train  which  is  uncoupled  or  broken  in 
two,  leaving  the  conductor  on  the  rear  end, 
although,  under  the  rules  of  the  company,  the 
right  to  command  thereupon  devolves  upon  the 
engineer,  is  a  fellow  servant  of  the  latter  until 
the  engineer  avails  himself  of  his  right  to  take 
charge  of  the  train,  and  does  take  charge,  and 
assumes  to  direct  and  control  the  movements 
of  the  brakemnn:  and  where,  aclinj  without 
directions  from  the  engineer,  but  in  pei-form- 
ance  of  his  duty  under  the  rules  of  the  com- 
pany, the  brakeman  goes  to  tiie  rear  end  of 
his  fragment  of  the  train,  to  act  a.s  lookout, 
and  give  signals  to  the  engineer,  and  by  tlu* 
latter's  negligt-'nce  in  suddenly  jerking  the 
train  is  thrown  off  and  injured,  he  cannot  re- 
cover. Louisville  <t  N.  R.  Co.  v.  Mnrtin,  87 
Tcnn.  898,  8:  282 
Men  on  different  trains. 

171 .  A  biakenian  on  a  freight  train  is  a  fellow 
servant  of  a  fireman  on  another  train  on  the 
same  section  of  the  road,  where  both  are  un- 
der orders  of  the  same  train  despatcher. 
Belyea  v.  Kaneas  City,  Ft.  8.  &  Q,  R,  Co. 
112  Mo.  86,  18:817 

172.  The  conductor  and  engineer  of  a  railroad 
train  are  fellow  servants  of  a  brakeman  on  an- 
other train  on  the  same  road  with  which  a 
collision  occurs.  Baltimore  A  0.  B.  Co.  v. 
Andrews  (C.  C.  App.  6th  C.)  6  U.  tt.  App.  75, 

17:  190 
As  to  inspection  of  cars  and  road. 

178.  The  negligence  of  a  station  agent  whose 
duty  it  is  to  inspect  loaded  cars,  in  permitting 
a  car  to  go  into  a  train  improperly  loaded,  in 
consequence  of  which  an  employe  of  the  com- 
pany is  injured,  does  not  give  to  the  latter  any 
right  of  action  against  the  company,  as  the 
negligence  is  that  of  a  fellow  servant.  Byrnes 
V.  New  York.  L.  E.  <fc  W.  R.  Co.  118  N.  Y. 
251,  4:  161 

174.  An  inspector  of  cars  is  not  a  fellow  ser- 
vant of  a  brakeman  so  as  to  relieve  the  railroad 
company  from  liability  for  injury  to  the  latter 
while  coupling  cars,  caused  by  the  negligent 
loading  of  a  car  .so  that  lumber  projected  over 
the  end.  Dewey  v.  Detroit,  C.  H.  <ft  M.  R.  Go. 
97    Mich.    848.  16:  842 

[This  case  was  Reversed  on  Rehearing  in 
97  Mich.  829.  22:  — ] 

175.  A  railroad  company  is  liable  for  in- 
juries received  by  one  of  its  brakemen  Incon- 
sequence of  the  negligence  of  its  car  inspector 
in  permitting  a  foreign  car  to  come  upon  its 
road  in  a  defective  and  unsafe  condition. 
International  dt  Q ,  N.  B,  Co,  v.  Keenan,  78 
Tex.  294,  9:  708 

176.  A  yard  inspector  of  cars  and  a  yard 
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foreman  are  fellow  servants,  where  both  are 
under  the  control  of  the  same  yard-master,  and 
the  inspector's  duty  is  to  determine  the  suita- 
bility of  cars  for  service,  while  that  of  the 
foremaii  is  to  put  them  together  and  moke  up 
outgoing  trains;  and  if  the  foreman  is  injured 
through  the  negligence  of  the  inspector  he 
cannot  recover  therefor  against  tJie  company. 
SL  Louis,  L  M.  &  8,  R.  Co.  v.  Rice,  51  Ark. 
467,  4:  178 

177.  A  section  foreman  stands  in  place  of  his 
master  in  respect  of  the  duty  to  give  notice  of 
a  dangerous  obstruction  on  the  track,  and  is 
not  as  to  his  negligence  in  failing  to  do  so  a 
fellow  servant  of  a  conductor  who  is  injured 
by  reason  of  such  obstruction.  Fiaher  v. 
(Mgon  S.  L.  db  U.  J^,  B,  Co.  22  Or.  583, 

16:  619 

Superiors. 

178.  A  foreman  of  a  gang  of  section  hands, 
Slaving  power  to  employ  and  discharge  the  men 
under  him,  and  full  control  of  their  work  and 
movements,  is  a  vice- principal,  and  not  a  fellow 
servant  with  them.  Rtiss  v.  Wdbash  Western 
R.  O.  112  Mo.  46,  18:  888 

179.  A  conductor  in  charge  of  a  railroad 
train,  with  a  right  to  command  and  to  control 
its  movements,  who  leaves  it  standing  on  the 
main  line  along  which  another  train  due  and 
expected  by  him  has  a  right  to  pass,  but  which 
he  fails  to  use  ordinary  care  to  warn  or  notlfv 
of  such  obstruction  in  its  way,  whereby  a  col- 
lision takes  place,  is  not  the  fellow  servant  of 
a  brakeman  on  the  other  train  so  as  to  relieve 
the  company  of  liability  for  injury  to  the 
brakeman  caused  by  the  negligence  of  the  con- 
ductor.   Daniel  y.  Cheaspeake  db  0.   R.    Go. 

m  AV.  Va.  897,  *     16:  888 

180.  A  locomotive  engineer  is  a  fellow  ser- 
vant of  his  fireman,  so  that  the  latter  cannot  re- 
cover from  the  company  for  injuiies  resulting 
from  the  former's  negligence.  Oulf,  C.  &  a. 
F.  R.  Co.  V.  Blo?in,  78  Tex.  6;i7,  4:  764? 
Hohbs  V.  Atlantic  <fc  N,  (7.  R.  Co.  107  N.  C.  1» 

9:  888 

181.  A  train  dcspatcher  having  full  control 
in  the  telegraph,  management  oi  trains  is  not 
a  fellow  servant  witii  trainmen.  Hunn  v. 
MidUgan  G.  R.  Co.  78  Mich.  518.        7:  600 

182.  An  assistant  roadmaster  having  full 
power  to  direct  and  control  the  work  of  a 
gang  of  men,  including  their  foreman,  in  load- 
ing railroad  rails  on  cars,  with  power  to  direct 
the  discharge  of  any  of  them,  is  not  a  fellow 
servant  of  the  men,  but,  in  respect  to  his  negli- 
gence toward  them,  stands  in  the  place  of  the 
master.  Palmer  v.  Micfiigan  C.  R.  Go.  93 
3iich.  363,  17:  686 

183.  An  assistant  roadmaster  having  general 
charge  of  a  portion  of  a  railroad,  with  control 
of  all  the  section  gangs  along  that  line,  is  not 
a  fellow  servant  with  a  section  hand  so  as  to 
prevent  recovery  by  the  latter  for  an  injury 
caused  by  the  negligence  of  the  former  in 
ordering  him  to  continue  work  while  an  en- 
gine is  approaching,  thus  throwing  him  off 
his  guant,  and  then  failing  to  take  care  to 
prevent  injury  by  the  approach  of  the  engine. 
Harrison  v.  Detroit,  L.  &  2{.  R.  Co.  79  Mich. 
409,  7:  628 

184.  A  yardmaster  in  lawful  command  and 

See  Index  to  Notes  Preceding^ 


control  of  a  train  as  a  conductor  for  the  occa- 
sion is  a  conductor  within  the  meaning  of  the 
rule  making  him  a  vice-principal  as  regards  a 
brakeman  on  another  train  with  which  hia 
train  has  a  collision.  Danid  v.  Cliceaiieake  d 
0.  R.  Co.  86  W.  Va.  897,  16:  888 

185.  A  yai-dmaster  who  is  charged  with  the 
necessity  of  personally  supervising  men  under 
his  control,  to  see  that  cars  are  not  run  in 
upon  a  repair  track  where  a  car  repah-er  is  en- 
gaged in  repairing  a  car,  is  not  merely  a  oo- 
laborer  with  the  latter,  but  is  performing  a  duty 
of  the  master.  St.  Louis,  A.  d  T.  R.  Co.  v. 
Triplett,  54  Ark.  289,  11:  778 

186.  The  negligence  of  a  gang  boss  in  ordering 
a  boy  fourteen  or  fifteen  years  of  age  and  who 
was  subject  to  his  orders,  to  run  and  throw 
away  an  ignited  stick  of  ^ant  powder,  which 
act  was  outside  of  the  duties  and  employment 
of  the  boy,  but  within  the  scope  of  the  employ- 
ment and  duties  of  the  boss, — is  the  negligence 
of  the  employer,  which  makes  the  latter  liable 
for  the  resultmg  death  of  the  boy.  Orman  v. 
ManniXy  17  Colo.  564,  17:  608 

b.  Of  Others. 

187.  The  members  of  a  city  board  of  public 
works  whose  duty  it  is  to  keep  the  street*  in 
repair  are  not  fellow  servants  with  the  driver 
of  a  fire-cngino,  injured  by  failure  of  the 
board  to  repair  the  streets.  Coots  v.  Detroit,, 
75  Mich.  628,  5:  816 

188.  An  employe  who,  having  ridden  In  a 
freight  elevator  to  the  highest  floor  io  the 
building,  and,after  getting  off,  stood  upon  the 
floor  or  landing  endeavoring  to  remove  a  car 
containing  grain  from  the  elevator,  his  hands 
having  hold  of  the  car  and  his  body  being 
over  the  elevator,  cannot  recover  against  his 
employer  for  injuries  received,  due  to  the 
carelessness  of  the.  engineer  in  starting  the 
elevator  in  the  wrong  direction,  whereby 
the  whole  force  of  the  engine  drew  the  eleva- 
tor aj^ainst  a  solid  beam  above,  causing  the 
rope  to  break  and  the  elevator  to  fall,  taking 
the  employe  with  it.  The  negligence  of  the 
engineer  being  that  of  a  fellow  servant,  the  em- 
ployer is  not  liable  therefor.  StringJuim  v. 
Steicartin  N.  Y.  188,  1:  488 

189.  A  watchman  at  a  curve  of  a  cable  street- 
railroad,  whose  duty  is  to  signal  approaching 
cars  to  stop  and  start,  so  that  they  will  not 
meet  upon  the  curve,  is  a  fellowrservant  witii 
a  gripman,  within  the  rule  exempting  the  mas- 
ter from  liability  for  neglifirence  of  &low-8er- 
vants.  Murray  y.  St.  Louis,  C.  «ft  W.  B.  Go. 
98  Mo.  578,  6:  786 

190.  WhCiO  a  wcrkmnn  on  a  railroad  grade 
was  injured  by  the  falling  of  a  trestle  upon 
which  he  was  working,  it  was  held  that  all  the 
workmen  on  the  grade,  consisting  of  team- 
drivers  drawing  dump  cars,  men  working  in  a. 
cut  filling  the  cars,  and  men  unloading  them, 
and  the  foreman  assisting  the  man  injured  to 
work  on  the  trestle, — were  all  fellovr  ser- 
vants.    Lindvall  v.  Woode,  41  Minn.  212, 

4:  798 
As  to  pUtce  and  appliances. 

191.  An  employe  cannot  recover  of  his  em- 
ployer for  injuries  resulting  from  the  ftdl  of 
a  hanging  stage  used  as  a  support  for  paint- 
ing the  outside  of  a  house,  which  fall  was 
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occasioned  by  the  stage  being  insecureiy  fast- 
ened tlirough  tlie  negligence  of  a  fellow  ser- 
Tant,  whure  it  does  not  appear  that  such 
servant  was  particularly  entrusted  with  the 
duty  of  seeing  that  either  end  was  securely 
fastened.    A^Uey  y.  Hart,  147  Mass.  578, 

1:  866 

193.  In  working  with  a  deriick  the  foreman 
and  his  assistants  are  fellow  servants,  and  the 
master  Is  not  responsible  to  any  one  of  them 
for  the  negligence  of  any  other  in  the  use  of 
the  materials  and  implements  which  the  master 
has  supplied.  MeKintion  v.  Norcross,  148 
Mass.  588.  8:  880 

Ids.  An  employer  is  not  liable  for  an  Inj  ury 
sustained  by  an  em  ploy  6  while  working  near 
a  derrick  managed  by  a  fellow  servant,  because 
of  the  breaking  of  a  rope,  where  none  of  the 
appliances  furnished,  unless  it  may  have  been 
the  rope,  was  defective,  and  a  new  rope  was 
there,  ready  for  use,  if  the  workmen  chose  to 
nse  it,  and  also  a  tackle  which  could  have  been 
used,  instead  of  the  single  rope,  if  desired.   Id. 

Superiors. 

194.  The  negligence  of  the  foreman  of  a 
gang  in  failing  to  block  a  pile  which  was  shoved 
against  a  servant,  injuring  him,  because  it  was 
not  blocked,  is  the  negligence  of  a  fellow  ser- 
vant, although  the  foreman  had  authority  to 
employ  and  discharge  him  and  bad  control  of 
him  in  doing  the  work.  EU  v.  Northern  P.  R. 
Co,  1  N.  D.  886,  18:  97 

195.  A  loom-flxor  in  a  cotton-mill,  whose  duty 
is  to  look  after  the  looms  and  keep  them  in 
proper  repair,  is  not  the  fellow  servant  of 
weavers  employed  at  the  looms,  within  the  rule 
that  the  master  is  not  liable  for  injuries  re- 
ceived through  the  negligence  of  a  fellow  ser- 
vant.   Jacques  v.  Oreat  laUs  Mfg.  Co.  (N.  H.) 

18:  884 

196.  Where  the  superintendent  of  repairs  to 
a  ship  directed  assistants  to  be  sent  up  from  the 
hold  to  open  a  hatchway  on  the  main  deck,  and 
when  two  men  arrivea  for  that  purpose,  and, 
with  another  employ^,  approached  the  hatch- 
way, called  out  to  one  of  the  men  by  name, 
saying,  "Take  off  that  hatch,"  and  the  man 
addressed,  supposing  one  of  the  others  had 
hold  of  the  other  end,  took  hold  of  \^e  hatch 
and  pulled  the  opposite  end  from  its  resting- 

Elace  before  anyone  else  got  hold  of  it,  and  the 
atch  fell  through  the  opening,  injuring 
another  workman  under  it,  in  the  hold,  the 
master  was  not  liable  for  the  injuries  received 
in  consequence,  whethec  the  customary  caution 
was  or  was  not  given  to  those  at  work  below. 
The  superintendent,  whether  he  undertook  to 
perform  the  work  of  removing  hatches,  or  or- 
dered it  to  be  done  by  others,  was,  in  either 
case,  engaged  in  performing  the  duty  of  a 
workman.    Hussey  y.  Coger,  112  N.  Y.  614, 

8:  669 

197.  A  master  mechanic  in  a  machine  shop 
having  entire  control  of  the  shop  as  well  as  of 
all  itke  work  and  employes  therem,  and  having 
full  authority  to  employ  and  discharge  work- 
men, and  to  select  and  change  machinery,— is 
not  a  fellow  servant  of  a  macliinist  employed. 
Taylor  v.  BvansviUe  d  T,  B.  It  Go.  121  Ind. 
124,  6:  684 

198.  A  mine  boss  who  directs  a  ton-year-old 
See  Index  to  Notes  Preoediogw 


bo^jT  to  leave  the  work  he  is  doing  and  assist  in 
I  switching  coal  cars  is  not  a  fellow  servant  of 
such  boy,  precluding  a  recovery  by  the  latter 
from  the  mine-owner  for  injuries  received  in 
obeying  the  order.  Brazil  Block  Coal  Co,  y. 
Oaffney,  119  Ind.  455,  4:  860 

199.  Persons  who,  under  a  license  from  the 
master,  put  new  burners  in  a  brick  kiln  for 
the  purpose  of  testing  their  advantages,  are  in  ' 
the  position  of  vice-principals  so  far  as  relates 
to  making  such  apparatus  suitable  and  safe  for 
the  employes  or  giving  notice  of  increased  dan- 
ger. Pullman* s  Palace  Car  Co,  v.  LaacK\  148 
111.  242,  18:  816 

III.  Liability  of  Mastbr  to  Third  Pebp 

80198. 

See  also  iupra,  1. 

200.  A  coal-dealer  who  presents  a  bill  and 
demands  payment  for  coal  ordered  from  him» 
but  delivered  by  a  third  person  without  au- 
thority, so  ratines  the  act  of  the  latter  as  to 
make  him  his  servant  and  become  liable  for  the 
value  of  a  plate-gluss  window  broken  by  him 
in  delivering  the  coal.  Bempscy  y.  Chambers 
154  Mass.  330,  18:  819 

201 .  The  test  of  a  master's  liability  for  an  act 
of  his  servant  is  not  whether  it  was  done  dur> 
ing  the  existence  of  the  employment,  but 
whether  it  was  in  the  prosecution  of  the  mas- 
ter's business.  Davis  y.  Houghtelin,  33  Neb. 
582,  14:  787 
NegUf^ence. 

2i»2.  The  duty  of  obs4trving  the  greatest  care 
in  the  custody  and  use  of  dangerous  agencies 
cannot  be  shifted  b^  a  master  to  his  servants, 
80  as  to  exonerate  him  from  the  negligence  of  a 
servant  in  the  use  and  custody  of  theiu.  Pitts- 
Imrgh,  C.  dt  St,  L.R.  Co.  v.  Sfneld»47  Ohio  St. 
8S7,  8:  464 

208.  It  is  immaterial,  so  far  as  the  liability 
of  the  master  is  concerned,  what  use  may  have 
been  made  of  a  dangerous  instrument,  where 
injury  results  from  negligence  in  the  custody 
of  it.  Id. 

204.  If  a  torpedo  is  placed  on  a  railroad  track 
by  an  employe  of  the  company,  although 
through  mere  caprice  and  contrary  to  the  rules 
of  the  company,  and  negligently  left  there 
where  he  knows  children  are  accustomed  to 
pass,  and  is  picked  up  by  children,  and  injures 
them  by  an  explosion,  the  company  is  liable. 

Id. 
205.1n  an  action  against  a  corporation  for  dam- 
ages for  personal  injuries  resulting  from  the  in- 
sufficiency of  a  certain  structure,  defendant 
cannot  exonerate  itself  from  liability  by  show- 
ing that  the  servant  whom  it  directed  to  con- 
struct such  structure  disobeyed  orders,  and 
that  such  disobedience  was  the  cause  of  the 
structure's  being  insufficient.  Consolidated  los 
Mach.  Co,  V.  Keifi^,  134  111.  481,  10:  696 
Torte;  aeeaulte. 

206.  An  employer  is  not  liable  for  the  nerii- 
^nt  killing  of  a  person  who  was  on  bis  prem- 
ises for  a  lawful  purpose,  by  an  employ^  while 
trying  to  seize  and  detain  him,  where  he  was 
employed  only  to  guard  certain  feed  on  the 
premises  and  to  seize  and  detain  persons  who 
might  be  found  disturbing  it.  Davis  v. 
Houghtelin,  33Xcb.  582,  14:  787 
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207.  Movintj  a  railroad  engine  simply  to 
Irigbtea  paascngeis  in  a  street  at  a  crossing  ia 
not  within  the  scope  of  the  employment  of  the 
€nginecT,80  as  U)  make  the  rail  road  company  lia- 
ble for  injuries  received  by  a  passenger  in  a  street 
oar  by  jumping  therefrom  on  account  of  fright 
Stephennon  v.  Southern  P,  Co.  98  Cal.  558, 

10:  476 

308.  Street-railroad  companies  are  not  liable 
for  willful  and  tortious  acts  of  their  servants 
committed  outside  of  the  scope  of  their  em- 
ployment. Lafitte  V.  New  Orleans  City  &  L. 
K  Co.  43  La.  Ann.  34,  12:  887 

209.  Instructions  by  a  master  to  an  employe 
not  to  commit  an  assault  and  batteiy  on  any 

gerson  and  not  to  break  the  law,  when  sending 
im  to  get  an  organ  which  is  in  the  possession 
of  another  person,  knowing  that  the  errand  is 
likely  to  excite  indignation  and  resistance,  will 
not  relieve  him  from  liability  for  a  wrongful 
assault  made  by  his  employ^  while  engaged 
in  the  business  of  seizing  and  carrying  away 
the  organ.  McClung  v.  Dearborne,  184  Pa. 
396,  8:  204 

Independent  contractors* 

See  also  Highways.  132,  13:1 

21 0.  A  party  under  «n  antecedent  obligation 
to  do  a  thing,  or  to  do  it  in  a  particular  way, 
cannot  get  rid  of  his  responsibility  by  deputing 
it  to  somebody  else.  Fowler  v.  Saks,  7  Maek- 
ey,570,  7:  649 

211.  One  who  causes  work  to  be  done  is  lia- 
ble for  the  acts  of  employes  of  an  independent 
contractor,  where  the  resulting  injury,  instead 
of  being  collateral  and  flowing  from  the  negli- 
gent act  of  the  employ^  alone,  is  one  that 
might  have  been  anticipated  as  a  direct  or  prob- 
able consequence  of  the  performance  of  the 
work,  if  reasonable  care  was  omitted  in  the 
course  of  its  performance.  Ohio  S.  B,  Co,  y. 
Morty,  47  Oliio  St.  207,  7:  701 

212.  A  railroad  company  cannot  be  held  liable 
for  injuries  to  adjoining  property-owners  from 
negligent  performance  by  a  third  person  of  his 
contract  to  bum  the  brush  growing  upon  its 
right  of  way,  when  such  burning,  if  carefully 
done,  would  have  caused  no  injury.  St.  Lou- 
is, I.  M.  iib  S.  U.  Co,  V.  Tonly,  53  Ark,  503, 

9:  604 

213.  A  street-railway  company  is  liable  for 
personal  Injuries  caused  by  negligence  in  the 
manner  of  guarding  an  excavation  in  a  street, 
which  is  necessary  to  the  construction  of  its 
track,  although  the  work  is  done  by  an  inde- 
pendent contractor,  but  under  a  permit  from 
the  city  to  the  company.  Woodman  ▼.  Metro- 
polUan  R.  Co.  149  Mass.  335,  4:  218 

214.  One  who  employs  a  con  tractor  to  exca- 
vate for  a  building  is  not  relieved  of  liability 
for  the  fall  of  a  building  on  adjacent  premises 
caused  by  digging  a  trench  too  long  and  deep 
alongside  the  wall,  by  the  fact  that  the  work 
was  done  by  a  contractor,  where  the  contract 
stipulated  that  the  employer's  engineer  should 
be  in  charge  of  the  work,  with  power  to  order 
the  discharge  of  men  who  refused  to  obey  his 
orders,  and  where  by  an  authorized  assistant 
he.did  in  fact  order  the  trench  to  be  dug  as  it 
was  dug.     Larson  v.  Metropolitan  Street  i?.  Co. 

110  Mo.  234,  16:380 

215.  Under  the  provisions  of  Mass.Pub.Stat. 
See  Index  to  Notes  Preoedlnip. 


chap.  112,  ^  212,  that  in  certain  cases  of  death  oc- 
casioned by  the  negligence  of  a  corporation, etc., 
the  damages  shall  be  ''assessed  with  reference 
to  the  degree  of  culpability  of  the  corporation 
or  of  its  agents  or  servants,"  the  corporation  is 
not  rendered  liable  by  showing  that  it  had  as- 
sumed a  contractual  or  quasi  contractual  re- 
sponsibility for  third  persons  who  were  not  its 
servants,  but  through  whose  negligence  the 
injury  happened.  LittlejoJin  v.  Pitdiburg  R. 
Co.  148  Mass.  478,  2:  602 

Servants  of  public ;  charities. 

216.  A  personal  injurj'  caused  by  the  negli- 
gence of  an  agent  or  servant  of  a  public  char- 
itable corporation  does  not  give  a  right  of  ac- 
tion for  damages  against  it,  wlien  the  only 
funds  from  which  payment  could  be  made 
are  such  as  have  been  voluntarily  contributed 
for  charitable  objects.  Philadelphia  Fire  Ins. 
Patrol  V,  Boyd,  120  Pa.  624,  1:  417 
See  also  Schools,  25. 

217.  A  corporatiouithe  membership  in  which 
is  limited  to  officers  and  agents  of  fire  insur- 
ance companies  doing  business  in  a  certain  city, 
having  power  to  provide  for  and  assist  in  the 
saving  of  life  and  property  at  fires,  the  funds 
of  which  are  raised  by  assessments  upon  the 
companies  doing  business  in  such  city,  is  a 
private,  and  not  a  public  corporation;  nor  is  it  a 
public  charity;  and  it  is  liable  in  damages  for 
injuries  resulting  from  the  negligence  of  its 
servants  in  driving  through  the  public  streets; 
notwithstanding  the  factslthat  the  saving  of  Hf^* 
and  property  are  referred  to  in  its  charter  in 
general  terms,  and  that  it  in  fact  makes  no  dis- 
tinction in  its  efforts  to  save  property  between 
insured  and  uninsured.  Newcomb  ▼.  Boston 
Protective  Dept.  151  Mass.  215,  6:  778 

218.  An  employe  on  a  town  farm  maintained 
tor  the  support  of  paupers  and  under  the  man- 
agement of  the  overseers  of  the  poor  is  so  far 
the  servant  of  the  town  that  it  is  liable  for  in- 
juries resulting  from  the  negligent  performance 
of  his  duties,  where  the  overseers  are  also  high- 
way surveyors  and  selectmen,  and  where  the 
surplus  income  is  used  for  town  purposes,  and 
the  whole  operations  of  the  farm  are  approved 
by  the  town.     Neff  v.   Wellesley,  148  Mass. 

7,  2:  600 
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IV.  Liability  op  Servants  to  Each  Other 

219.  Fellow  servants  owe  to  each  other  the 
duty  to  exercise  ordinary  care  and  prudence  in 
the  prosecution  of  their  work,  and  for  failure 
to  do  so  are  liable  at  common  law  to  each  other 
for  resulting  personal  injury.  Hare  v.  Mc- 
Jntyre,  82  Mc.  240.  8:  460 


MATURITY. 

Of  Promissory  Notes,  see  Bilia  and  Notes, 
115-119. 


1.  Legal  maxims  are  not  to  be  followed 
with  rigid  strictness,  but  it  is  the  duty  of  the 
court  to  ascertain  and  give  effect  to  the  spirit 


MAXIMS. 


539 


•of  the  principle  which  they  dimlv  indicate, 
but  do  not  fully  express.  Lomsvtllef  K.A.  A 
C,  R.  Co.  V.  mtfiche,  126  Ind.  229,       9:  750 

2.  Actus  Dei  nemini  facit  injuriam.  Brad- 
ley V.  BaiUy.  56  Conn.  374,  1:  487;  Chisin 
V.  Sehipper  (N.  J.  Sup.)  51  N.  J.  L.  (22 
Yroom)  1.  2:  644 

3.  ^quitas  est  correctio  legis  generaliter 
lata?,  qua  parte  deficit,  lliggs  v.  Palnier,  115 
N.  Y.  506,  5:  840 

4.  A  man  shall  not  be  twice  vexed  for  one 
and  the  same  cause.  Van  Walten  y.  Marion 
County  Children's  Quardians,  133  Ind.  567. 

18:  481 

5.  Aqua  currit  et  currere  debet  ut  curie  re 
solcbat.  Reno  Smelting  M.  &  R.  Worka  v. 
8tec^}nson,20  Nev.  269,  4:  60;  Brown  v.  Curi- 
ning/uim,  82  Iowa,  512,  18:  588 

6.  Causa  proxima.  non  remota  spectatur. 
Louiwille,  N.  A.d  C.  R.  Co.  v.  iVi<«r/wj,  126  Ind. 
229,  9:  750;  Jacksojimlle,  T.  d>  K,  W.  R. 
Co.  V.  Peninmilar  Land,  T.  &  Mfg.  Co,  27 
Fla.  1,  157.  17:  88,  65;  Marvin  v.  Chicago, 
M.  A  81.  P.  R.  Co.  79  Wis.  140,        11:  506 

7.  Caveat  emptor.  Omaho  db  G.  Smelting 
dfe  R  Co,  V.  Tahor,  13  CqIo.  41,  5:  886;  Cut- 
ter y.  Uamlen,  147  Mass. 471.  1:  489;  Vaughn 
V.  Schmalsle,  10  Mont.  186.  10:  411;  Dutrher 
V.  Hoblty,  85  Ga.  198,  10:  478;  Budge  v. 
Grand  F</rks,  1  N.  D.  309,  10:  165;  McDon- 
ough  y.  Martin,  88  Ga.  675.  18:  848 

8.  Certum  est  quod  certum  reddi  potest. 
WelU  V.  Alexandre,  130  N.  Y.  642.    15:  818 

9.  Cessante  ratione  legis,  cesstit  ipsa  lex. 
Reno  Smelting  M.  d  R.  Works  y.  Stetenson^ 
20  Nev.  269,  4:  60;  Collins  w.  Cfuxrtiers  Vol- 
ley  Gas  Co.  131  Pa.  143.  6:  880 

10.  Communi  observantia  non  est  receden- 
dum.  ai>onneUY.Glenn,9UoiiX,^2,Bi  689 

11.  Communis  error  facit  jus.  Adams  v. 
^da»ut.  154  Mass.  290,  18:875;  O'Donnell 
V.  Glenn,  9  Mont.  452,  8:  689 

12.  Consensus  facit  jus.  Si.  Louis  dtS.  F, 
R.  Co.  y.  GUI,  54  Ark.  101,  11:  458 

13.  Consensus  non  concubitus  facit  nuptias. 
White  y.  White,  82  Cal.  427.  7:  799 

14.  Damn\ini  absque  injuria.  Fulmer  v. 
Williams,  122  Pa.  191,  1>  608;  Deobold  v. 
Oppermann,  111  N.  Y.  531.  8:  644;  Vander- 
lip  y.  Grand  Rapids,  73  Mich.  522,  8:  847; 
Jones  v.  Briiton,  102  N.  C.  166,  4:  178; 
Ryddicki  v.  St,  Louis,  98  Mo.  497,  4:  594; 
Iron  Mountain  R.  Co.  y.  Bin^lmm,  87  Tenn. 
522,  4:  688;  CoUins  v.  Chartiers  Valley  Gas 
Co.  131  Pa.  143,  6:  880;  Kinnaird  v.  Stan- 
dard Oil  Co.  89  Ky.  468,  7:  451;  Summer- 
rille  y.  Pressley,  33  S.  C.  56,  8:  854;  Xeic 
York  db  R.  Cement  Co.  v.  Coplay  Cement  Co. 
(C.  C.  E.  D.  Pa.)  44  Fed.  Hep.  277,  10:  838; 
Chambers  Y.  BaUhein,9l  Ky.  121,  11:  545; 
Columbus  <fc  H.  Coal  A  1,  Co.  y.  Tucker,  48 
Ohio  St.  41,  18;  577;  Reining  y.  New  York 
L.  &  W.  R.  Co.  128  X.  Y.  157,  14:  188; 
Selden  v.  Jacksonville,  28  Fla.  558,  14:  870; 
Clemens  v.  Speed,  93  Ky.  — .  19:  840;  Sul- 
liranY.  Zeine7\  98  Cal.  846,  80:  780;  I  fa  f  irk 
y.  Tideicater  Pipe- Line  Co.  153  Pa.  366, 
80:  648;  Knoedler  v.  Glaenzer  (C.  C.  App. 
2d  C.)  56  Fed.  Rop.  895,  80:  788 

15.  Delegatus  nou  potest  dclei^are.  James- 
Title  dk  W.  R.  Co,  v.  Fii^htr,  109  >^.  V.  1, 

18:  781 
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15a.  De  minimis  non  curat  lex,  Wartman 
y.  Swindell  (N.  J.  Err.  &  App.)  54  N.  J.  L, 
(26  Vroom)  589,  18:  44 

16.  Dicere  et  non  dare  legem.  TJie  Curtis, 
The  Camden,  and  The  Welcome  (D.  C.  E.  D. 
Wis.)  37  Fed,  Rep.  705,  8:  711 

16a.  Ejusdem  jETCueris.  Misch  w .  RtiMcU \\\\.) 

18:  185 

17.  Equity  regards  that  as  done  which  in 
good  conscience  ought  to  be  dons.  Miller  v. 
Waddingham,  91  Cal.  377.  11:  510 

18.  The  maxim  that  equity  regards  that  as 
done  which  in  good  conscience  ought  to  be 
done  will  not  be  applied  in  favor  of  one  in 
possession  of  land  under  an  executory  contract 
of  purchase,  so  as  to  enable  him  to  waste  or 
destroy  the  property  or  impair  the  vendor's 
security  before  the  contract  is  performed.  Id. 

19.  Every  one  must  so  enjoy  his  property 
as  not  to  injure  the  property  of  another. 
Moellering  v.  Eeans,  121  Ind.  195,        6:  449 

20.  Ex  dolo  nialo,  non  oritur  actio.  Har- 
tey  V.  Merrill,  150  Mass.  1,  5:  800;  Kirk- 
painck  v.  Clark,  132  111.  342,  8:  511;  Sulli- 
mn  y.  Hergan,  17  R.  I.  109,  9:  110;  Pen- 
nington v.  Todd  (N.  J.  Err.  &  App.)  47  N.  J. 
Eq.  (2  Dick)  669,  11:  589 

21.  Ex  pressio  unius  exclusio  alterius.  State, 
Paul,  V.  Gloucester  County  Circuit  Ct.  Judge. 
(N.  J.  Err.  &  App.)  50  ^*.  J.  L.  (21  Vroom) 
585,  1:  86;  State  v.  Gilman,  33  W.  Va.  146. 
6:  847;  Redmond  v.  Tarboro,  106  N.  C.  122. 
7:  589;  ML  Pleasant  v.  Baltimm^e  ih  O.  R. 
Co.  138  Pa.  866,  11:  580;  Eliot  v.  Eliot,  81 
Wis.  295,  15:  859 

32.  Expressum  facit  ccssare  taciturn,  Sle- 
gel  v.  Ilerbine,  148  Pa.  236,  15:  547 

23.  Ex  turpi  causti,  nou  oritur  actio.  Kirk- 
patrick  y.  Clark,  132  111.  842,  8:  511 ;  Sulli- 
mn  V.  Jlei-gau,  17  R.  I.  109,  9:  110;  Pen- 
nington v.  Todd  (N.  J.  Err.  «fc  App.)  47  N.  .1. 
Eq.  (2  Dick.)  569.  11:  589 

24.  Ex  turpi  contractu  actio  non  oritur. 
An?teuser-Busch  Brewing  Asso.  v.  Mason,  44 
Minn.  318,  9:  506 

25.  He  who  asks  equity  must  do  equity. 
Plum  v.  Kansas  City,  101  Mo.  525.  10:  871 

26.  The  maxim  that  ignorance  of  law  is  no 
excuse  for  nonperformance  of  a  contract  has 
no  application  where  the  mistake  is  as  to  the 
laws  of  a  state  of  the  Union  other  than  that  of 
the  contractor's  domicil.  Morgan  v.  BeU 
3  Wash.  564,  16:  614 

27.  Ignorantia  legis  non  excusat^  Budge  v. 
Grand  Forks,  1  N.  D.  309,  10:  165 

28.  Inclusio  unius  exclusio  alterius.  Atlan- 
tic dtp.  R.  Co.  y.  7ye«M«t//' (Ariz.) 2 Inters,  Com. 
Rep.  189.  1:  844 

29.  Injuria  absc^ue  damno.  Deobold  v.  Op- 
permann, lllN.^.681,8:  644  ;  Meti^wlitan 
Kiev.  R.  Co.  v.  Kneeland,  120  N.  Y.  134. 

8:  858 

30.  In  pnri  delicto  potior  est  conditio  possi- 
dentis. /&?7ian/y.7>*^/<w,28  0r.416,  18:859 

31.  In  pari  delicto,  potior  est  conditio  dc- 
fendentiset  possidentis.  Kirkpatrick  y .  Clark, 
1»2I11. 342,  8:511 

32.  Ita  lex  scripta  est.  Atlantic  <t  P.  R. 
Co.  v.  Txsueur  (Ariz.)  2Int(*rs.  Com.  Rep.  189, 
1:  844;  McCroy  v.  Toney,  66  Miss.  233. 
8:  847;  r^rfd  v.O«Vi//.58  Conn.174,  7:  698 

33.  Lex  vigilantibus  favet.  Uaneork  v. 
'  Wooteu,  107  K.  C.  9,  11:  466 
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34.  Minime  miitauiU  sunt  quse  certam  iin- 
terpretationem  habuerunt.  (fDonmUv.  Glenn, 
9  Mont.  452,  8:  629 

35.  Nam  quo  major  vis  est  animiquam  cor- 
poris, lioc  sunt  graviora  ea,  quam  corpora. 
Young  v.  WesUrn  V.  Teleg,  Co,  107  N.  C.  370, 

9:  669 

36.  Necessitas  inducitprivilegium.  State  y. 
Dowell  106  N.  C.  722,  8:  297 

37.  Nemo  debet  esse  judex  in  propria  causa. 
Peo}iUy,  O'Brien,  \\\  N.  Y.  1,  2:266; 
Kelly  V.  Lynchburg  &  D.  R.  Co,  110  N,  C.  431, 

16:  614 

38.  Nemo  est  tores  vlventis.  Heath  v. 
Hewitt,  127  N.  Y.  166,  18:  46 

39.  Nemo  in  propria  causa  testis  esse  debet. 
Sesler  v.  Mojitgomery,  78  Cal.  486,        8:  668 

40.  Nemo  t«netur  se  ipsum  aocusare.      Id- 

41.  Non  dormientibus  sed  vigilantibus, 
leges  subveniunt.  FrieKleben  v,  ShalleroM, 
(Del.)  8:  887 

42.  Non  jus  sod  seisin  a  facitstipitem.  Toffd 
V.  Oviatt,  78  Conn.  174,  7:  698 

43.  No  one  shall  be  permitted  to  profit 
by  his  own  fraud,  or  to  talte  advantage  of 
his  own  wrong,  or  to  found  any  claim  upon  his 
own  iniquity,  or  to  acquire  property  by  his 
own  crime.     Jiiggs  v.  Palmer,  115  N.  Y.  506, 

6:  840 

44.  Noscitur  a  sociis.  Rockland  Watei*  Go, 
V.  Camden  &  R.  Water  Co,  80  Me.  544, 
1:  888;  Oiant  Povoder  Co.  v.  Oregon  P.  R. 
Co,  (C.  C.  D.  Or.)  14  8a wy.  560,  8:  700 ; 
Farmerti  Nat.  Bank  v.  Sutton  Mfg.  Go.  (C.  C. 
App.  6th  C.)  6  U.  8.  App.  312,  17:  696  ; 
Miuh  y.  Russell,  186  111.  22,  12:  126 

45.  Nova  constitutio  futuris  forman  debet 
imponere  non  praeteritis.  Steioart  v.  Vande^- 
cort,  34  W.  Va.  524,  12:  60 

46.  Nullum  tempus  occurrit  regi.  CJuir- 
lotte  V.  Pembroke  Iron  Wirrka,  82  Me.  391, 

8:  828 

47.  Omnia  praesumuntur  contra  spoliato- 
rem.    Cartier  v.  Troy  Lumber  Co.  188  111.  583, 

14:  470 

48.  Omnis  ratihabitio  retrotrahitur  et  man- 
dato  priori  sequiparatur.  Wilson  v.  Hayes, 
40  Minn.  531,  4:  196 ;  Pickle  v.  People's  Nat. 
Bank,  88  Tenn.  880,  7:  98 

49.  Pater  est  quem  nuptise  demon strant. 
Woodward  v.  Bhu,  107  N.  C.  407,     10:  662 

50.  Pendente  lite  nihil  innovetur.  Powell 
V.  Cktnwbell,  20  Nev.  232,  2:  616 

51 .  Potior  est  conditio  defendentis.  Sulli- 
Tan  v.Hej-gan,  17  R.  I.  109,  9:  110;  Kirk- 
patnck  V.  CUirk,  132  III.  342,  8:  611 

52.  Quicqaid  plantatur  solo,  solo  ccdit.  St. 
Johnsbury  d  L,  C.  R,  Co.  v.  WiUard,  61  Vt. 
134,  2:  628 

53.  Qui  facit  peralium,  facit  per  se.  Pha- 
7UX  Ins.  Co.  V.  Copeland,  86  Ala.  551,  4:  848; 
McClungy.  Dearba?'ne,  134  Pa.  396,  8:  204  ; 
Devereux  v.  McMahon,  108  N.  C.  134, 
18:  206;  NalU  v.  Paggi,  81  Tex.  201, 
13:  60;  SUite  v.  Armstrong,  106  Mo.  895, 
13:  4W;  East  Tennessee,  V,  d-  O.  R.  Co.  v. 
Markens,  88  Ga.  60,  14:  281 ;  Union  P.  R. 
Go.  V.  Lapsley  (C.  C.  App.  8th  C.)  4  U.  8. 
App.  542,  16:  800 

54.  Qui  hseret  in  litera,  haeret  in  cortice. 
Rlgysv.  Palmer.  115  N.  Y.  506,  6:  840 

55.  Qui  jure  suo  utitur  mullum  damnum 

See  Index  to  Notes  Preeedini^. 


facil.     Knoedler  v.  Glaenzer'  (C.  C.  App.  2(f 
C.)  55  Fed.  Rep.  895,  20:  788 

66.  Qui  prior  est  tempore,  potior  est  jure^ 
mssouri  P.  R.  Go.  v.  ShariU,  48  Kan.  375, 
387,  .  8:  886 

57.  Qui  sentit  commodum  sentire  debet  et 
onus.  MoundsviUe  v.  Ohio  River  R.  Go.  37 
W.  Va.  92,  20:  161 

58.  Qui  sentit  onus,  sentire  debet  et  corn- 
mod  um.  Pennington  v.  Todd  (N.  J.  Err.  & 
App.)  47  N.  J.  Eq.  (2  Dick.)  569,      1 1:  689 

59.  Res  judicata  pro  veritate  habetur. 
O'DonneU  v.  Glenn,  9  Mont.  452,        8:  629 

60.  Respondeat  superior.  Philadelphia 
Fire  Ins,  Patrol  v.  Boyd,  120  Pa.  624,  1:  417; 
Ford  V.  Kendall  School  DiU,  121  Pa.  543, 
1:  607;  Robinson  v.  Rohr,  78  Wis.  436, 
2:  866;  Brasil  Block  Goal  Co,  t.  Qaffney,  119 
Ind.  455,  4:  860;  Culver  v.  Streator,  180  111. 
238,  6:  270;  Territory,  Ghoteau  County,  v. 
Cascade  County,  8  Mont.  396,  7:  106;  Abra- 
hams V.  Cal&omia  Powder  Works,  -  N.  M. 
— ,  8:  878;  PoUasky  v.  Minc/iener,  81 
Mich.  280,  9:  102;  Ferguson  v.  Neilsan,  17 
R.  I.  81,  9:  166;  Bulger  v.  Eden,  82  Me.  352, 
9:  206;  St..  Louis,  I.  M.  d  S.  R,  Co.  v.  Yon- 
ly,  53  Ark.  503,  9:  604 

61.  SbIus  populi  suprema  lex  est.  State  v. 
Goodwill,  88  W.  Va.  179,  6:  621;  Summer- 
vUle  V.  Pressley,  38  8.  0.  56.  8:  864 

62.  Sic  uterc  tuo  ut  nlienum  non  Isedas. 
Fulmer  v.  Williams,  122  Pa,  191,  1:  608; 
Union  R  R.  Co.  v.  Z>^  ^//*&,  12  Colo.  294, 
8:  860;  StaU  v.  GoodwiU,  33  W.  Va.  179, 
6;  621;  Hanford  v.  St.  Paul  d  D,  R  Go.  48 
Minn.  110,  7:  722;  St.  Louis,  L  M.  d  S.  R, 
Co.  v.  Yonly,  58  Ark.  508.  9:  604;  Toom:ey 
V.  SoutJiernP.  R.  Co.  86  Cal.  874,  10:  189;. 
Ginciniiati  Inclined  Plane  R.  Co.  v.  City  d  S. 
Teleg.  Asto.  48  Ohio  St.  390,  12:  684;  OoU 
umbtis  d  H.  Coal  d  I.  Co.  v.  Tucker,  48 
Ohio  St.  41,  12t  677;  State  v.  TenaTU,  110 
N.  C.  609,  16:  428;  Staton  v.  Norfolk  d  C. 
R.  Co.  Ill  N.  C.  278.  17:  888 

68.  Stare  decisis  et  non  quieta  movere. 
Emry  v.  Raleigh  d  O,  R.  Co.  109  N.   C.  589, 

16:  388 

64.  The  express  mention  of  one  thing  im* 
plies  the  exclusion  of  another.  Qifford  v. 
Rutland  Sav.  Bank,  m  Vt.  108,  11:  794 

65.  Transit  terra  cum  onere.  liygatt  v.  Cos„ 
124  N.  Y.  212.  11:  646 

66.  Ubi  Jus  ibi  remedium.  Newell  v.  Mey- 
endirrff,  9  Mont.  254,  8:  440 

67.  Utile  per  inutile  non  vitiatur.  ^aie  v. 
Richards,  32  W.  Va.  848,  8:  706;  Sneeden 
r.  Harriss,  109  N.  C.  349,  14:  889 

68.  Ut  res  magis  valcat  quam  pereat.  Stan- 
diford  V.  Standiford,  97  Mo,  881,  8:  299; 
Millvale  v.  Evergreen  R.  Co.  131  Pa.  1,  7:  869; 
Fbsburg  v.  Rogers,  114  Mo.  122,        19:  201 

69.  Vigilantibus  non  dormientibus  junk 
subveniunt.  Knoll  v.  Neio  York,  C.  d  St.  L.. 
R.Co.\2l  Pa.  467,  1:  866;  Frame  v.  Frame, 
32  W.  Va.  468,  6:  828 

70.  Volenti  non  fit  injuria.  Riggs  v.  Pal- 
mer, 115  N.  Y.  506,  6:  840;  ShvXUt  v.  WaU,, 
184  Pa.  262,  8:  97;  lUinois  G.  R.  Go.  t.  Min- 
or, 69  Miss.  710,  16:  627;  Birmingham  R 
d  E.  Co.  y.  Allen  (Ala.)  20:  467 

71.  When  one  of  two  innocent  persons  mnst 
suffer,  the  loss  must  fall  upon  him  who  put  it 
in  the  power  of  a  third  person  to  cause  Uia 
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loss.  FhwUsr  v.  Allen,  82  S.  C.  220,  7:  745; 
AUen  V.  South  Bof^tan  R.  Co.  150  Mass.  200, 
6:  716;  State  v.  Matthews,  44  Kan.  598, 
10:  808;  Dean  v.  i>;w«.  137  N.  Y.  274, 
19:  802;  liitchte  v,  Chijpths,  1  Wash.  429, 

IS:  884 


MAY. 

Use  of  Word  in  Statute,  see  Statutes,  150. 


MAYOR. 

As  Party  to  Suit,  see  Action  or  Suit,  108. 
Power  of  Appointment  of,  see  Civil  Seuvioe, 

1. 
iiiainlity  of,  see  Officebs,  102. 


MAYOR'S  COURT. 

See  Courts,  66,  71. 


4.  It  is  immaterial  w liat  schools  of  med. cine 
are  represented  on  the  stute  board  of  medical 
commissioners,  in  determining  the  validity  of 
its  action,  where  the  statute  makes  no  re- 
quirement in  this  respect. 


MEANDER  LINES. 

£ffect  of,  sec  Boundaries,  28,  24. 


MEAT. 

Xicense  to  Sell,  see  Lioense,  28,  89,  41,  44, 
45. 

Penalty  for  Sale  of,  see  Municipal  Corpora- 
tions, 57. 


MECHANICAL  PURSUITS. 

Wliat  are,  see  License,  85. 


MECHANICS'  LIENS. 

-See  Liens,  IIL 


MEDICAL  COLLEGE. 

1,  The  state  board  of  medical  commis- 
sioners cannot  arbitrarily  and  without  investi- 
gation, merely  upon  the  filing  of  charges  by 
-a  stranger,  reverse  its  former  determination 
that  a  medical  school  is  in  good  standing, 
whereby  its  graduates  are  entitl^  to  be  licens^ 
-as  physiciaos.  Iowa  Eclectic  Medical  College 
Amo,  v.  Schreuler (lowti)  20:  856 

2.  The  determination,  after  full  and  fair 
examination  by  the  board  of  medical  commis- 
sioners, that  a  medical  college  is  not  in  good 
standing  because  its  teaching  is  not  up  to  the 
minimum  requirements,  is  not  reviewable  by 
the  courts.  Id. 

8.  The  power  to  determine  the  identity  of 
applicants  for  certificates  to  practice  medicine 
upon  the  faith  of  diplomas  from  a  medical 
sdiiool,  and  the  genuineness  of  such  diplomas, 
and  the  question  whether  they  were  issued  by 
a  school  legally  organiased  and  in  good  stand- 
ing, is  given  to  the  Doard  of  medical  commis- 
sioners by  the  low^a  statutes.  Id, 
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MEETING. 

Of    Representative    •  Body     Generally,   see 
Boards;  Parliamkntary  Law. 
Corporate  Ofllcers,  see  Corpoh.^tions,  107- 

110. 
Stockliolders,  see  Corporations,  218,  249- 
266.  M. 


MEMORANDUM. 


Of  Contract  under  Statute  of    Frauds,  see 
Contracts,  90-106. 


MEMORIAL  HALL. 

Tax  for,  see  Taxes.  18. 


MENTAL  CONDITION. 

Opinion  as  to,  see  Evidknce,474-479,  514-520. 


MENTAL  SUFFERING. 

Action  for.  see  Action  or  Suit.  7. 
Damages  for, see  Damages,  75,  82. 96.  216-228. 
Relevancy  of  Evidence  as  to,  see  Evidbnce, 

725. 
Allegation  of,  see  Pleading.  116, 117. 


MERCANTILE  AGENCIES. 

See  Commercial  Agencies. 


MERCHANT. 

As  Bailee,  see  Bailment,  7-9. 


MERGER. 

Of  Note  in  Judgment,  see  Bills  and  Notes, 
79. 
Mortgage,  see  Mortgage,  48,  49. 


MESSENGER. 

Proof  of  Report  of,  see  Evidence,  602. 


METEOR. 


See  Aerolite. 


METER. 

For  Water,  see  Waters,  156.  (\ 
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MILITARY  UE8ERVATI0NS-MINES. 


MILITARY  RESERVATIONS. 

Jurisdiction  over,  see  Courts,  88,  188, 


MILITARY  ROADS. 

Regulation  of  Railroiid  Rates  on,  sec  Car- 
K1ER8,  340. 


MILITIA. 

1.  Tlie  i^rovision  that  an  armed  force 
may  be  called  out  and  shall  obey  the  orders  of 
any  two  of  the  magistrates  or  officers  men- 
tioned in  this  section/'  which  is  contained  in 
Wash.  Code  1881,  §  860,  does  not  give  any  of 
those  officers  the  power  directly  to  require  any 
organized  portion  of  the  National  Quard  to 
muster  for  service.  Ghapin  v.  Ferri/  (Wash.) 
3  Wash.  386,  16:  116 

2.  Troops  engaged  in  the  preservation  of 
the  peace  under  order  of  the  governor,  after  a 

,  call  by  the  sheriff  or  civil  authorities  to  sup- 
press or  prevent  a  riot,  are  enga^d  in  the 
state's  business,  and  are  therefore  m  the  ser- 
vice of  the  state,  and  not  of  a  county,  and  are 
entitled  to  pay  accordingly.  Id. 

8.  A  constitutional  power  of  the  governor 
to  call  forth  the  militia  to  execute  the  laws  of 
the  state  cannot  be  limited,  where,  in  his  judg- 
ment, the  danger  of  riot  and  bloodshed  is  too 
imminent  to  permit  delay,  by  the  Washington 
Act  of  Feb.  25,  1890,  so  as  to  require  a  prior 
notification  and  request  to  the  local  authorities 
to  suppress  the  disturbance,  and  a  proelama- 
tioD  by  him  to  disperse;  and  this  statute  can- 
not be  construed  as  intended  thus  to  limit  his 
power,  when  it  is  taken  in  connection  with  the 
Washington  Act  of  March  27,  1890,  §  37,  giv- 
ing  him  power  to  order  troops  into  service  in 
case  of  invasion,  insurrection,  breach  of  the 
peace  or  *  'imminent  danger  thereof. "  Id. 


MILL. 

Easement  Appurtenant  to,  see  Easements,  30. 
Consequential  Damages  to,  see  Eminent  Do- 
main, 124,  125. 
What  is,  see  Insukanoe,  146. 


MINES. 

For  Compromise    of    Rights  in,    see  CoM- 

PROMISK  AND  SkTTLEMENT,  5. 

Power  to  Regulate  Wap(;s  of  Miners,  see  Con- 

8TIUTIONAL  LaW,  2«)8. 

Implied  Agreement  in  Mining  Lease,  see  Con- 
tracts, 6. 

Excuse  for  Default  in  Contract  for  Ore,  see 
Contracts,  286. 

For  Fraud  in  Sfde  of,  see  Contracts,  3J31. 

Covenant  as  to  Produce  of,  sec  Covknant,  88. 

Damages  for  Ore  Taken,  see   Damages,  137. 

Renervation  of,  se^  Dekds,  38,  39. 

Dower  Right  iu,  see  Dower,  7. 

See  Index  to  Notes  Preoedinip, 


License  to  take  Ore,  see  License,  1. 
Assumption  of  Risk  in,  see  Ma&ter  and  Seb- 

vant,  81. 
For  Fellow  Servants  in,  see    Master  ani> 

Servant,  198. 
Partnership  in,  see  Partnership,  9, 10, 39, 40. 
Tax  on  Minerals,  see  Taxes,  31,  32. 
Trover  for  Ore,  see  Trover,  5. 

1.  There  can  be  no  abandonment  by  the  local 
tor  of  a  mining  ckim,  when  such  claim  has 
been  seized  by  another  who  is  in  exclusive  and 
adverse  possession  thereof;  and  therefore  the 
locator  does  not  forfeit  his  right  to  it  by  failure 
to  do  the  required  assessment  work  during  the 
time  of  such  adverse  possession.  Utah  mn  4b 
Wo-  Co.  V.  Dickert  db  M,  Sulphur  Co,  8  Utah, 
183,  5:  269 

Idfe  tenaAcy. 

2.  A  tenant  for  life,  when  not  precluded  by 
restraining  words,  may  not  only  work  open 
mines,  but  may  work  them  to'  exhaustion, 
Rankin* B  Appeal  (Pa.)  1  Monaghan,  308, 

o.  A  tenant  by  curtesy,  in  an  estate  which 
consists  of  coal  mines  and  mining  privileges 
has  the  right  to  work  open  mines  even  to  ex- 
haustion, although  he  is  not  tenant  of  the  sur- 
face, j^ 

Stone  quarries. 

4.  Lessees  having  a  right  merely  to  quarrv 
stone  on  the  premises,  which  is  a  m<:re  incor- 
poreal hereditament,  are  under  no  implied  ob- 
ligation to  protect  the  premises  from  trespass- 
ers, and  are  therefore  not  entitled,  on  that 
ground,  to  recover  as  owners  for  the  conver- 
sion of  the  stone  by  trespassers.  Baker  v. 
Hart,  123  N.  Y.  470,  ig.  60 

5.  A  lease  giving  the  sole  and  exclusive 
right  to  quarry  stone  on  certain  lands  for  a 
term  of  years  does  not  transfer  the  land,  or 
make  the  lessees  owners  of  any  stone  which 
they  do  not  actually  quarry  out  and  sever 
from  the  land,  or  entitle  them  to  recover  as- 
owners  for  the  conversion  of  stone  quarried 
and  taken  away  by  trespassers,  although  they 
are  entitled  to  the  damages  sustained  by  inva- 
sion of  their  exclusive  right.  Id. 
Coal. 

6.  A  grantor  in  fee  of  coal  underlying  his  land^ 
with  the  right  to  mine  and  remove  the  same, 
cannot — at  least  before  the  vein  has  been  ex- 
hausted—enjoin the  grantee  from  using  tun- 
nels cut  through  the  body  of  the  coal  for  the 
removal  of  other  coal  from  beneath  lands^ 
adjoining  those  of  the  grantor.  LiUibridge  v. 
Liickaicanna  Coul  Co.  143  Pa.  293,  18:  687 
7.  There  is  no  sale  of  the  bulk  or  body  of  the 
coal  in  place  and  as  a  severed  portion  of  the 
land,  by  an  agreement  in  the  form  of  a  lease 
under  which  only  such  coal  is  to  be  taken  and 
paid  for  as  shall  prove  to  be  merchantable  and 
equal  in  quality  to  the  average  yield  of  ad- 
jacent mines,  and  which  shall  not  pass  through 
certain  screens  and  also  what  can  be  safely 
and  economically  mined  without  greater  ex- 
pense than  the  mining  on  adjacent  properties^ 
and  which  shall  be  profitable  to  mine  when 
veins  approach  exhaustion,  with  a  further  pro- 
vision that  a  "fault"  need  not  be  removed  at 
an  expense  exceeding  $500  in  order  to  reach 
coal  beyond  it.  Genet  v.  Delaicare  db  H.  Canal 
Co.  136  N.  Y.  593,  19:  187 
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8.  A  devise  of  coal  mines  and  mining  privi- 
leges, separate  from  the  estate  in  the  surface  of 
the  land,  includes  the  use  of  the  surface  so  far 
as  necessary  for  mining  purposes,  and  the  use 
of  a  pit  mouth  thereon, although  testatrix  in  her 
lifetime  had  granted  a  right  of  way  for  a  tun- 
nel, which  had  heen  constructed  and  could  be 
used  for  takins  the  coal  to  market.  liankin's 
Appeal  (Pu.)  1  Mouaghan,  80S,  8:  480 

9.  In  partition  of  coal  between 'owners  wlio 
do  not  own  the  surface,  minine  privileges  pass 
as  appurtenant  or  incident  to  ube  coal,  without 
express  words,  and  include  the  use  of  a  pit 
mouth  which  is  not  within  the  lines  of  either 
purpart,  but  which  is  close  to  one  of  them, 
where  it  was  the  manifest  intention  to  divide 
all  the  good  merchantable  coal.  Id, 
Oil  or  gB,a  w^ells. 

10.  The  right  to  drill  oil  or  gas  welh  through  a 
stratum  of  coal  belonging  to  another  person,  to 
reach  oil  or  gas  in  a  lower  stratum  belonging 
tothe  owner  of  the  surface,  is  a  right  which 
exists  at  all  times,  although  it  must  be  exer- 
cised so  as  to  do  no  violence  to  the  rights  of 
the  owners  of  the  coal.  Chartiers  Block  Coal 
Co.  V.  Mellon,  152  Pa.  286,  18:  70« 

11.  A  lease  of  a  certain  tract  of  land  for  gas 
purposes,  providing  tDat  no  wells  shall  ire 
drilled  within  800  yards  of  a  certain  building, 
is  as  much  a  lease  of  that  part  of  the  territory 
as  of  any  other  part,  subject  to  the  provision  as 
to  locating  wells  upon  it.  Westmorelami  &  O. 
•  Natural  Gas  Go.  v.  Deioitt,  130  Pa.  935, 

5:  781 


MINING  CORPORATIONS. 

Cla.ss  Legislation  as  to,  see  Consiitutional 
Law,  182-184. 


MISCARRIAGE. 

Liability    for    Causing  through  Fright,   see 

Case,  2. 
Damages  for,  see  Damages,  120-122. 


MISCEGENATION. 

Seo  Hi7aBA>'D  and  Wife.  18. 


MISSIONARIES. 

See  Reli(jiot78  Sooietiks,  2. 


MISTAKE. 

As  Basis  of  Assumpsit,  see  Assttmpsit,  17, 

1J». 
Liability  of  Attorney  for,  see  Aitorneys,  17, 

18. 
In  Cancellation  of  Insurance,  see  Inbubai^ce, 

69;71. 

See  Index  to  Notes  Preceding. 


Of  Insurance  Agent,  see  Insurance,  2i9- 

255. 
By  Ignorance  of  Law,  see  Contracts,  328. 
Reformation  of  Contract  for,  see  Contracts, 

344-851. 

1.  A  niistake  of  law  does  not  relieve  iji 
equity  any  more  than  at  law.  Caritcright  v. 
BickiriMn,  88  Tenn.  476,  7:  706 

2.  Mistake  as  to  tlie  extent  of  his  right,  under 
the  community  law,  to  property  which  & 
man  contracts  to  convey,  is  not  a  mistake  of 
law  from  which  equity  will  refuse  to  grunt  re- 
lief.    Morgan  v.  Belt,  3  Wash.  554,  16:  614 


MITIGATION. 

Of  Damages,  see  Damaoes,  122,  250,  251. 


MOB. 

As  Excusing  Carrier  for  Default,   see  Cas- 
hiers, 259,  314. 


MONEY. 

What  is,  see  Definitions,  76. 

Making  Bonds  Payable  in  Gold  Coin,   sec 

Bonds,  29. 
liestri'  :t  ions  on  Medium  of  Payment  of  Wages, 

sec  Constitutional  Law,  131,  132,  134. 
Payment  in  Spurious  Money,  see  Payments, 

2. 


A 


reservation   of  ground 


rent  in  "Span- 
ish milled  silver  dollars,"  withoiit  speci- 
fying their  weight  or  fineness,  at  a  time  when 
they  were  legal  tender  by  Act  of  Congress,  is 
presumed  to  oe  for  the  benefit  of  the  owner  of 
the  rent;  and  a  tender  of  such  dollars  for  the 
rent  is  good,  even  after  Congress  has  demone- 
tized them  and  Spain  has  ceased  to  coin  them 
and  provided  for  their  withdrawal,  substituting 
a  new  coinage,  the  use  of  which  is  obligatory. 
Johnson  v.  Atth,  142  Pa,  45.  18:  810 


MONEY  IN  COURT. 

1.  Where  money  has  been  pnid  into  court 
for  a  party,  to  satisfy  his  lien  upon  drafts 
which  he  b'^as  been  compelled  to  deliver  up,  a 
creditor  of  his  who  is  not  a  party  to  the  action 
cannot,  by  petition,  intercept  the  payment  of 
thi.  sum  due  to  the  debtor.  Tuck  v.  Manning 
150  Mass.  211,  6:  666 

2.  Creditors  who  have  acquired  neither  an 
assignment  of,  nor  a  lien  upon,  a  fund 
paid  into  court  for  their  debtor  in  a  suit  to 
wliich  tiiey  are  not  parties,  cannot  intervene 
and  obtain  the  money.  Id. 

3.  Money  in  the  hands  of  a  county  troas- 
!  urer  for  a  person  entitled  to  the  compen«8ntion 

paid  in  condemnation  proceedings  may  be 
withheld  by  injunction  from  the  owner  of  the 
premises,  where  a  mortgagee  has  been  omitted 
by  mistake  from  the  condemnation  proceed* 
ings;  and  a  decree  may  be  made  for  the  appli* 
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catioD  thereof  upon  the  mortgage,  saviog  the 
mortgagee's  right  to  contest  the  sufficiency  of 
the  amount.  Calumet  Biver  B.  Co.  y.  Bhmn 
186  111.  322,  18:  84 

4.  A  distributee's  sharo  of  money  in  the 
custody  of  a  clerk  of  court  after  final  decree 
and  order  of  distribution,  if  nothing  remains 
to  be  done  except  to  pay  over  the  monev,  is  a 
"debt"  of  record  and  subject  to  garnishment 
by  a  creditor  of  the  distributee,  although  money 
in  custody  of  the  court  cannot,  as  a  general 
rule,  be  reached  by  garnishment.  Dunsrnoor 
V.  TurtUnfeldt,  88  Cal.  522,  18:  608 

5.  Tninsfer  of  a  fund  in  court  to  one  of 
the  parties,  under  a  stipulation  that  so  much 
as  shall  be  withdrawn  by  him  he  will  account 
for  and  pay  oyer,  with  interest,  as  if  the  same 
had  actually  remained  on  deposit  at  interest,  if 
it  shall  be  finally  held  that  it  belongs  to  the 
other  party,  or  any  order  or  Judgment  shall 
finally  be  made  that  directs  the  payment  to  thn 
latter  of  any  part  thereof , -—does  not  devest  the 
po^er  of  the  court  to  divert  the  fund  to  a  new 
ownership  by  an  order  in  the  same  suit.  Bb 
Boche9ter,  186  N.  Y.  88.  19:  161 


MONOPOLY. 


Given  by  Carrier  to  Shipper,  see  Carriers, 

866. 
In  Insurance,  see  Commeror,  2. 
Contrat:ts  to  Create,  see  Contracts,  240-247. 
Rcfustil  of  Incorporation  for,  soe  Cohpoka- 

TIOK8,  8. 

Forfeiture  of  Corporate  Rights  by  Joining 

in,  see  Corporations,  287. 
Of  Gas  Company,  see  Gas,  2,  4. 

The  rule  which  •  prohibits  the  granting 
of  monopolies  applies  only  to  such  things  as 
are  of  common  right,  and  is  never  applied  to 
things  which  are  monopolies  in  their  nature. 
Hence  it  will  not  prevent  the  granting,  for  a 
reasonable  and  fixed  period,  of  the  exclusive 
right  to  operate  a  railway  line  in  certain  streets. 
IndianapolU  Cable  Street  B,  Co.  v.  Citizene 
JStreet  U.  Go,  127  Ind.  369,  8:  630 


MONTHS. 

Moaning  of,  see  Timk,  4;  Writ  and  Process, 
11. 


MONUMENT. 

See  Dkfinitions,  12,  77. 

Review  of  Ofder  as  to,  see  Rkview,  2, 


MOOSE. 

Onpture  of,  see  Animals.  3. 

See  Index  to  Notes  Preeedln^* 


MORTGAGE. 

L  Nature,  Validity,  akd  Eiitect. 

a.  In  General;  Validity. 

b.  WJiat  Conetitvtes. 

c.  Bights  of  Parties  Generally. 

d.  lYustees  and  BondhMere. 

e.  As  to  Oth£T  Mortgages  and  Liene. 

II.  Assignment;  DiscHAsaE;  Release. 

■ 

III.   ASBUMPTIOH  OF  DeBT. 

IV.  £nb'orcbmbnt. 

a.  Bight  of;  Parties;  Defenses. 

b.  Decree;  Effect  as  to  Fund. 

c.  Strict  Foreclosure. 

d.  Sale. 

1.  In  General. 

2.  Under  Potcer. 

3.  Bights  of  Purchasers. 

e.  Judgment  for  Deficieiuiy. 

f.  Subsequent  Suit, 

V.  Redemption. 

VI.  Of  Chattels. 

a.  In  General;  Validity;  Coimderation. 

b.  On  What  Property. 

c.  Possession;  Piwer  to  Sell. 

d.  Filing;  Becording;  Benewing. 

e.  m^ect;  Bights  of  Parties. 

f.  Assignment;  Satisfaction. 

Right  of  Mortgagee  to  Sue  for  Insurance,  see. 
Action  or  Suit,  30. 

Election  of  Remedy  as  to  Foreclosure  Sale, 
see  Action  or  Suit,  67. 

Effect  of  Pending  Foreclosure  upon  Action  at 
Law  for  Debt,  see  Action  or  Suit,  71, 73, 

Intervention  on  Foreclosure  of  Chattel  Mort- 
gage, see  Action  or  Suit,  98. 

Adverse  Possession  as  to,  see  Adverse  Pos 
session.  25, 26. 

Alteration  of,  see  Alteration  op  Instru- 
ments, 2. 

Appeul  from  Foreclosure  Decree,  see  Appeal 
AND  Error,  13. 

Provision  in,  for  Attorneys'  Fees,  see  Attor- 
neys' Fees,  4. 

Effect  of  Option  to  Declare  Due  on  Note  Se- 
cured Thereby,  see  Bills  and  Notks,  115. 

Notice  of,  by  Bonds,  see  Bonds,  24. 

Conflict  of  Laws  as  to  Chattel  Mortgages,  see 
Conflict  of  Laws,  14-19. 

By  Admin istm tor  to  Himself,  see  Contracts, 
2. 

Relinquishment  of  Right  as  Consideration 
for.  see  Contracts,  26. 

Parol  Agreement  for  the  Sale  of,  see  Con- 
tracts, 53. 

To  Secure  Support,  see  Contracts,  362. 

Change  of  Decision  as  Affecting  Validity  of, 
see  Contracts.  385. 

Constitutionality  of  Statute  Giving  Priority 
to  Lien,  see  Contracts,  890. 

Impairing  Obligation  of,  by  Change  of  Law 
as  to  Redemption,  see  Contracts,  391- 
394 

Taxation  of,  as  Impairing  Contract,  see  Con- 
tracts, 396. 

Of  Corporation,  Validity  of,  see  Corpora- 
tions, 78,  79. 

Enforcement  of,  on  Dissolution  of  Corpora- 
tion, see  Corporations,  296,  305.  3in). 

Exi>eusc8  of  Search,  see  Costs  and  Fees,  18. 
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Custody  of  Court  on  Foreclosure,  see  Coubtb, 

175, 176. 
Effect  of  Dedication  on,  see  Dbdioatiok,  10. 
Descent  of  Mortgaged  Land,  see  Desosmt 

AND  Distribution,  7. 
delation  to  Dower  Hiebt,  see  Dower,  5,  6. 
Right  to  Crops  on  Foreclosure,  see  Emblk- 

MBNTS,  2-5. 

Rights  of  Mortgagees  in  Condemnation  Case, 
see  Eminent  Domain,  48,  68,  89. 

Estoppel  by,  see  Estoppel,  24. 

Estoppel  to  Enforce,  see  EsroppBii,  91. 

Presumption  as  to  Sale  under,  see  Etidence, 
212. 

Presumption  as  to  Payment  of,  see  Eyidbnob, 
246, 247. 

Parol  Proof  as  to,  see  Evidengib,  882,  488. 

Proof  of  Fraud  in,  see  Etidbncb,  859. 

Purchase  on  Sale  by  Administrator,  see  Ex- 

BODTORS  AND  ADMINISTRATORS,  82. 

Effect  of  on  Decedent's  Property,  see  Execu- 
tors AND  Administrators,  64. 

As  Affecting  Fixtures,  see  Fixtures,  22-81. 

Estate  of  Entireties  in,  see  Husband  and 
Wipe,  69. 

By  Wife,  see  Husband  and  Wife,  88-90. 

By  Infant,  see  Infants,  82. 

Protection  by  Injunction,  see  Injunction,  22. 

Injunction  against  Foreclosure,  see  Injunc- 
tion, 70. 

As  Preference  to  Creditors,  see  Insolybnct, 
46,  64-57. 

Bona  Fide  Purchaser  of  Part  of,  see  Insol- 
vency, 71. 

Insurable  Interest  as  to,  see  Insurance,  26. 

Insurance  of  Mortgagees,  see  Insurance,  59. 

As  Affecting  Insurance,  see  Insurance,  120, 
121. 

Rights  of  Mortgagee  in  Settling  Loss  Insured, 
see  Insurance,  294-296. 

-Collateral  Attack  on  Foreclosure,  see  Judg- 
ment, 52. 

Effect  of  Judgment  as  to,  see  Judgmbnt,  71, 
72. 

Effect,  as  to  Mortgagee,  of  Judgment  against 
Debtor,  see  Judgment,  80. 

Who  Bound  by  Foreclosure,  see  Judgment, 
88-90. 

Sffect  of  Judicial  Sale  on,  see  Judicial  Bale, 
6. 

As  to  Rights  of  Purchasers  at  Sale,  see  also 
Judicial  Sale,  11, 14, 16. 

Priority  between  Mortgage  and  Other  Liens, 
see  Liens,  11-25. 

Limitation  of  Time  for  Foreclosure,  see  Limi- 
tation OF  Actions,  28,  24,  70. 

For  Lis  Pendent  in  Respect  to,  see  Lis  Pen- 
dens, 18,  14. 

Marshaling  Funds,  see  Marshaltng  Assets 
AND  Secubities,  2,  8. 

ITovation  as  to,  see  Notation,  4 

Application  of  Payment  on  Foreclosure,  see 
Payment,  22,  23. 

legation  of  Defense  in  Suit  on,  see  Plead- 
ing, 106. 

l^ecessity  of  Recording,  see  Real  Propbbtt, 
61. 

Appointment  of  Receiver  in  Mortgage  Case, 
see  Recbiters,  18-16. 

Subrogation  as  to  Rights  under,  see  Subbo- 

GATION,  5-7. 

Place  where  Taxable,  see  Taxes,  118-116. 
Tax  on,  see  Taxbs,  129, 152,  169,  188-185. 


Tender  to  Extinguish,  see  Tender,  2-6. 
Trover  by  Mortgagee,  see  Tboyeb,  2,  8. 
Usury  in,  see  Usury,  7,  8. 
Of  Property  in  Warehouse,  see  Wabbhousb- 

MEN,  8. 


L  Nature,  Validity,  and  Effect. 
a.  In  General;  Validity. 

1.  A  mortgage  may  be  valid  without  a  note 
or  bond,  although  it  purports  to  secure  and 
subsequently  describes  one.  Lee  ▼.  Fletcher^ 
46  Minn.  49,  12:  171 

2.  A  mortgage  for  money  loaned  in  good 
faith  is  not  invalid,  although  the  mortgagor 
bad  obtained  his  title  to  the  land  by  the  fraudu- 
lent insertion  of  bis  name  as  grantee  in  a  deed 
which  was  executed  with  the  grantee's  name 
left  blank,  where  such  deed  is  recorded  and  the 
mortgagor  falsely  represents  that  he  is  the 
owner  in  fee  by  purchase.  8taU  v.  MaUhetee 
44  Kan.  596,  10:  808 

8.  A  mortgage  upon  real  estate,  made  by 
the  owner  to  a  partnership  in  its  firm  name,  to 
aecure  an  iodebtedness  to  it,  duly  executed  and 
recorded  as  required  by  the  statute,  constitutes 
a  yalid  lien  upon  the  property  in  favor  of  the 
firm  DA  a  security  for  the  indebtedness  to  it. 
New  Vienna  Bank  ▼.  Johneony  47  Ohio  St. 
806,  8:  614 

4.  In  order  to  mortgage  land  as  security 
for  a  debt,  it  is  not  necessary,  in  all  cases,  to 
clothe  the  creditor  with  the  legal  title;  it  it 
sufficient  if  ^e  intent  to  pledge  the  land  ss  a 
security  clearly  appears  from  the  instrument, 
and  the  instrument  is  duly  executed  and  re- 
corded as  required  by  statute.  Id, 

5.  The  statutes  of  Ohio  regulating  the 
mode  of  signing,  sealing,  ackoowledging,  and 
recording  mort^ges,  are  limited  in  their  appli- 
cation to  these  particulars;  the  legal  or  equi- 
table effect  of  the  instrument  and  its  contents 
are  unaffected  thereby;  and  the  rights  of  the 
parties  and  of  third  persons  subsequently  deal- 
ing with  the  land  are  to  be  determined  by  the 
general  rules  of  law  and  equity  applicable  to 
the  subject  in  analogous  cases.  Id. 
DeliTery. 

6.  Delivery  of  a  mortgage   by  the  mort- 

gagor,  for  record  at  his  own  expense,  a  few 
ours  before  he  killed  himself,  may  constitute 
a  good  delivery  to  the  mortgagee,  sJthough  the 
latter  had  no  knowledge  of  the  instrument  un- 
til after  the  mortgagor's  death.  Lee  ▼. 
metcher,  46  Minn.  49,  18:  171 

7.  A  mortgagor's  placing  the  mortgage, 
which  he  has  executed  individually  to  himself 
as  administrator,  without  recording  it,  in  a  re- 
ceptacle used  for  keeping  papers  belonging  to 
himself  and  the  estate,  where  it  is  found  after 
his  death,  is  not  a  delivery;  and  its  subsequent 
recordation,  by  his  successor,  is  ineffectual. 
BurdiU  v.  CMum,  63  Vt  281,  18:  678 
Amount  of  debt. 

8.  A  mortgage  is  not  inyalid  as  to  the 
amount  of  the  debt  actually  due,  in  the  al>> 
sence  of  fraud,  because  it  is  made,  without 
the  mortgairor's  knowledge,  for  more  than  the 
amount  of  the  debt.  Lee  ▼.  Fletcher,  46  Minn. 
49,  18:  171 
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Property  ooTerecL 

9.  Property  to  which  a  mortgagor  acquires 
an  equitable  title  only  is  withiu  the  descrip- 
tion of  after-acquired  property  in  a  mortgage. 
Brady  v.  Johmon,  75  Md.  445,  20s  737 

10.  A  mortgage  on  **16  feet  of  the  north 
ena  of  lots  one  (1)  and  two  (2)  in  block  44  in 
said  town,"  etc.,  as  well  as  on  certain  other 
described  property,  is  not  void  for  uncertainty 
of  dcscripiion  as  to  such  fractional  portion  of 
lots  1  and  3.  Vavghn  v.  SchmdUU,  10  Mont. 
186,  10:  411 

11.  The  words  "hereafter  to  belong  to  the 
party  of  the  first  part,  used  in  describing  lines 
of  railroad  between  certain  specified  points, 
which  are  included  in  a  mortgage  to  secure  in- 
come bonds,  do  not  cover  additional  lines  oat- 
side  of  the  specified  limits,  which  are  subse- 
quently acquired  by  the  mortgagor.  Spi»  t. 
Chicago  &E,  L  B.  Co.  (0.  C.  a  D.  N.  Y.)  40 
Fed.  Rep.  34,  6:  665 

b.  What  QmitUuies. 

12.  A  deed  granting  land  for  a  certain  money 
consideration,  with  a  coiitiition  that,  if  the 
grantor  shall  support  the  grantee  during  her 
natural,  life  and  give  her  decent  burial,  the 
deed  shall  be  void,  otherwise  it  shall  remain  of 
full  force  and  effect, — constitutes  a  mortgage 
which  may  be  foreclosed  on  failure  to  fulfill  the 
condition.     Cook  v.  Bartholomew^  60  Conn.  24, 

18:  458 
18.  The  facts  that  a  grantee,  by  agreement 
contemporaneous  with  nis  deed,  stipulated  to 
leconvey  on  payment  of  a  stated  sum  within 
one  year,  and  two  days  thereafter  leased  the  land 
to  the  grantor  for  one  year  at  a  stated  rental, 
are  not  sufiicient  alone  to  show  that  tiie  trans- 
action is  a  mortgage.  Gauert  v.  Bogk,  7 
Mont.  585.  1:  240 

14.  Where  there  is  a  deed  and  a  contract  to 
reoonvey,  and  oral  evidence  has  been  introduced 
tending  to  show  that  the  transaction  was  one 
of  securitv,  and  leaving  upon  the  mtad  a  well- 
founded  doubt  as  to  the  nature  of  the  transac- 
tion, then  courts  of  equity  incline  to  construe 
the  transaction  as  a  mortgage.  Id. 

15.  Where  the  papers  do  not  show  that  a 
security  was  meant,  it  is  incumbent  upon  the 
party  seeking  to  establish  a  mortgage  to  show 
that  a  mortgage  was  intended.  Id. 

16.  A  paper  made  for  a  deed  of  trust  convey- 
ing land  to  secure  a  debt,  signed  by  the  gran- 
tor, but  without  a  seal,  though  not  effectual  as 
a  deed  of  trust  at  law,  is  an  equitable  mortgage 
enforceable  in  equity,  and  may  be  recorded 
under  W.  Ya.  Coide,  chap.  74,  §  4,  and  when 
recorded  is  a  valid  If  en  against  subseonpi^t  nnr- 
chasers  and  creditors.  Atkinaon  v.  Miller,  84 
W.  Va.  115,  9:  544 

c.  BighU  of  Pa/rties  OeneraUy, 

17.  Advances  to  a  loan  company,  to  be  in- 
vested in  bond  and  mortgage  on  property  ap- 
proved as  security  by  the  person  making  the 
advances  and  before  they  are  made,  are  not 
general  deposits,  but  constitute  loans  on  spe- 
cific securities  before  such  securities  come  into 
existence;  and  the  person  making  the  advances 
is  entitled  to  bonds  and  mortgages  afterwards 
given  to  secure  the  money  so  loaned,  made  out 
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in  the  name  of  the  loan  company,  as  against 
the  receiver  of  such  comDany.  KimbaU  v» 
Qafford,  78  Iowa,  65,  4:  898- 

Iti.  A  mortgagee  occupies  the  position  of 
mortgagee  for  a  valuable  consideration  where 
the  mortgage  is  taken  for  the  surrender  of  a 
prior  mort^EMre  and  accrued  interest  thereon. 
CoTutantY.  University  of  Bochester,  111  N.  Y. 
604,  8:  734 

19.  Statutory  permission  to  the  mortgagor  to 
pay  the  taxes  levied  on  the  mortgage  interest, 
and  deduct  the  amount  from  w  mortgage 
debt,  does  not  make  that  remedv  exclusive; 
but  in  case  he  pays  the  mortgage  debt  in  full, 
and  is  afterwards  compelled  to  pay  such  taxes 
to  relieve  his  property  from  their  lien,  he  may 
recover  their  amount  from  the  mortgagee. 
San  Qabrid  Valley  Land  d  W.  Co.  v.  Witmer 
Bros.  Go.  96  Cal.  623,  638,        18:  465»  470 

20.  When  a  building  is  sold  from  mort- 
gaged premises  to  an  innocent  purchaser,  the 
lien  in  equity  is  gone  ;  and  the  mortgagee's 
remedy  is  an  action  at  law  against  the  mort- 
gagor and  those  who  act  with  him  to  impair 
or  defeat  the  security  of  the  mortgage.  Betz 
V.  Vemer  (N.  J.  Err.  <&  App.)  46  S.  J.  Eq. 
(1  Dick.)  256,  7:  630 

21 .  A  mortgagor  of  a  farm  who,  while  re- 
maining in  possession,  cuts  a  reasonable  quan- 
tity of  wood  for  his  own  use  as  fuel,  can,  on^ 
leaving  the  farm,  remove  the  wood  for  w» 
elsewhere.    Judkine  v.  Woodman,  81  Me.  851, 

3:  607 

22.  The  holder  of  a  mortgage  as  trustee  can- 
not maintain  an  action  against  a  third  party 
for  an  injury  to  the  mortgaged  piemises  it 
the  premises  remain  of  greater  value  than  the 
amount  due  on  ibe  mortgage,  and  for  which  the 
holder  is  liable  to  account  as  trustee.  KnollY, 
New  York,  C.  db  8t.  L.  B.  Co.  131  Pa.  467, 

1:866 
MortMfi^e  in  poflflesflion* 

23.  A  mortgagee  who  purchases  at  a  sale 
under  void  proceedings,  and  entere  thereun- 
der, becomes  a  mortgagee  in  possession.  Cook 
V.  Cooper,  18  Or.  142,  7:  873 

24.  If  a  mortgagee  obtains  possession  in  any 
lawful  or  peaceable  mode  he  may  retain  it  as 
against  the  mortgagor,  or  any  person  claiming 
under  him  subsequent  to  the  mortgage,  until 
the  mortgage  debt  is  paid,  although  no  action 
is  allowed  by  statute  to  recover  possession. 

25.  A  mortgagee  in  possession  does  not  lose- 
bis  rights  as  such  by  the  fact  that  his  right  of 
action  for  his  debt  had  become  barred  by  the 
Statute  of  Limitations;  and  he  can  still  resist 
any  action  to  deprive  him  of  his  security. 
e^peU  V.  3peet,  88  Cal.  487,  18:  187 

d.  IHuteea  and  Bondholdere. 

Bee  also  infra,  68. 

26.  Trustees  in  a  mortgage  cannot  acquire- 

2r  surrender  any  powers  involving  a  change  ia 
lie  terms  of  the  mortgage,  without  Uie  consent 
of  all  persons  for  whose  security  it  stands. 
Nelson  v.  Hubbo^d  (Ala.)  1 7:  875^ 

27.  It  is  no  defense  to  au  action  by  the  holder  of 
corporation-mortgage  mterest-coupons,  agabist 
the  corporation  on  his  coupons,  that  the  mort- 
gage covers  all  the  property  of  the  coiporation,. 
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and  that  the  iDdiyidoal  coupon-holder  may  by 
fiucb  action  obtain  payment  to  the  detriment  of 
his  associates,  where  the  mortgage  empowers 
the  trustees,  on  nonpayment  of  coupons,  to  en- 
force the  mortgage  for  the  benefit  of  all  coupon 
and  bondholoers.  McCleUand  y.  Norfolk  R 
K  Go,  HON.  T.  469,  1:  899 

28.  Conditions  in  a  mortgage,  giving  trustcos 
and  bondholders  power  to  waive  defaults  in 
interest  which  have  continued  six  months  af- 
ter demand,  do  not  give  them  an  v  power  to  an- 
ticifMte  a  default  and  provide  for  any  waiver 
or  extension  of  time  upon  such  default  in  the 
future.  Id. 

39.  Net  earnings  due  to  holders  of  income 
bonds  secured  by  a  mortgage  upon  a  certain 
line  of  railroads  particularly  described,  which 
earnings  are  to  be  ascertained  by  deducting  the 
amounts  necessary  for  ordinary  expenses,  bet- 
terments, etc.,  from  the  gross  earnings,  must 
be  determined  by  the  earnings  of  the  particu- 
lar line  mortgaged,  and  not  by  the  eiimiogs 
of  a  larger  system  of  railroads  of  wLich  the 
mortgaged  mics  have  subsequently  become  a 
part;  and  the  bondholders  are  entitled  to 
have  those  earnings  separately  kept  and  di- 
vided. Spies  v.  Chicaao  cD  £1, 1.  R  Co.  (C.  C. 
8.  D.  N.  Y.)  40  Fed.  Rep.  84,  6:  565 

80.  Merely  passing  a  resolution  that  no  in- 
come has  been  earned,  without  an  attempt  to 
ascertain  the  fact,  is  not  conclusive  as  to  the 
rights  of  the  holders  of  income  bonds  secured 
by  a  railroad  mortgage  which  makes  it  the  duty 
of  the  boaid  of  directors  to  ascertain,  fix,  and 
declare  the  amount  of  net  eamines,  and  pro- 
vides that  their  resolve  shall  be  in  the  nature  of 
a  final  and  conclusive  award  on  the  question  as 
to  what,  if  any,  net  earnings  have  been  made. 

Id, 

81.  The  condition  in  income  bonds  and  a 
mortgage  on  a  railroad  securing  them,  tuat  no 
right  of  action  shall  exist  in  favor  of  the  hold- 
ers until  the  board  of  directors  shall  have  ad- 
Judged  and  awarded  an  ascertained  amount  as 
net  earnings,  does  not  preclude  the  bondholders 
from  a  remedy  whenever  the  directors  improp- 
erly neglect  or  refuse  to  take  the  necessary  ac- 
tion. Id, 

82.  A  provision  in  a  mortgage  that  the 
whole  sum  secured  shall  become  due  on  any 
default  in  payment  will  not  make  notes  which 
are  not  at  that  time  due  according  to  their 
terms,  due  within  the  meaning  of  the  rule 
which  ^ives  priority  to  those  first  maturing. 
The  priority  is  to  be  determined  by  the  order 
in  which  they  fall  due  according  to  their  terms. 
Leavitt  v.  Goodwin,  79  Iowa,  848,       7:  865 

e.  Am  to  Other  Mortgages  and  Liens. 

88.  A  mortgage  given  for  an  antecedent 
debt  acquires  no  priority  by  earlier  recording, 
over  a  mortgage  previously  given  upon  the 
same  land.    Re  Bockester,  186  N.  T.  88. 

19x  161 

84.  A  mortgage  for  the  balance  of  the  pur- 
chase money  is  superior  to  another  given  to  a 
third  person  for  money  borrowed  to  make  a 
cash  payment  on  the  purchase  money,  unless 
the  vendor  waives  his  priority  or  estops  him- 
self from  asserting  it;  and  this  is  not  accom- 
plished by  agreement  of  all  parties  that  the  deed 
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and  both  mortgages  shall  be  recorded  at  the 
same  time.    Boies  v.  Ben?iam,  127  N.  Y.  620, 

14:  55 
85.  Holders  of  a  mortgage  whicb  was  taken 
expressly  subject  to  a  prior  mortgage  contain- 
ing a  covenant  that  the  mortgagor  would  pay 
the  taxes  cannot  question  the  right  of  the  prior 
mortgagee  to  pay  the  taxes  on  the  failure  of  the 
mortgagor  to  do  so,  and  to  tack  the  payment  to 
his  mortgage.     Boone  v.  Glark,  129  111.  466. 

5:  876 

86.  A  subsequent  incumbrancer  cannot  com- 
pel a  pnor  mortgagee  to  act  at  all  for  the  en- 
forcement of  his  lien,  any  further  than  to  sur- 
render his  mortgage  on  tender  of  the  amount 
due.  LambertviUe  JSat,  Bank  v.  MeOready 
Bag  db  Paper  (Jo,  (N.  J.  Ch.)  (Not  to  be  Rep.) 

1:  884 

87.  Any  subsequent  mortgagee  may  redeem 
a  first  mortgage  and  bring  all  the  land  to  a  sale 
under  the  same  decree,  and  thus  enable  the 
court  to  marshal  the  fund,  and  hence  cannot 
require  an  intermediate  mortgagee  to  take  any 
particular  step  toward  so  doing.  Id, 

88.  An  unrecorded  mortgage  is  superior  lo  a 
judgment  lien,  although  tibe  mortgage,  which 
is  termed  a  conveyance  by  statute,  is  declared 
not  to  be  such  a  conveyance  as  will  enable  its 
owner  to  recover  possession  of  the  property 
without  foreclosure  and  sale.  Vavghn  v. 
/S^fi»a29fe,  10  Mont.  186,  10:411 

89.  The  holder  of  a  valid  second  mortgage 
is  entitled  to  priority  over  attacking  judg- 
ment creditors,  in  the  application  of  the  amount 
which  a  first  mortgage,  otherwise  valid,  is 
reduced  because  incTuding  improper  items  of 
indebtedness.    Hmard  v.  Onbb,  80  Wis.  898, 

15:  768 


n.  Assignment;  Dibohabqb;  Rsleasb. 

See  also  infra,  85,  86. 

40.  An  innocent  purchaser  of  a  mortgage  for 
a  valuable  consideration  cannot  be  protected  as 
a  bona  fide  purchaser,  but  takes  it  subject  to 
all  the  infirmities  which  it  possesses  in  the 
hands  of  his  assignor.    Patterson  v.  Rabb,  88 

S.  C.  138.  l»s  8»1 

41.  An  assignment  to  secure  future  advances, 
of  a  mortgage  made  to  secure  an  existing  debt 
is  not  within  N.  H.  Gen.  Laws.  chap.  136,  §  8. 
providing  that  no  estate  conveyed  in  mortgage 
shall  be  held  by  the  mortgagee  for  any  obliga- 
tion or  liability  arising  after  the  execution  and 
delivery  of  the  mortgage.  Lime  Bock  Nat, 
BankY.  Jf<wry(N.  H.)  18:  894 

42.  A  mortgage  securing  a  note  or  other  debt 
passes  without  delivery  by  a  transfer  of  the 
principal  obligation,  unless  there  be  an  agree- 
ment to'  the  contrary.  Bolmes  t.  Oardner 
50  Ohio  St.  — ,  80:  889 

43.  A  deed  bv  n  mortiragee  who  has  become 
the  purchaser  of  the  premises  at  a  void  for^ 
closure  sale,  and  has  entered  into  possession, 
operates  as  an  assignment  of  the  mortgage 
debt,  as  well  as  of  the  mortgage  securing  it; 
and  successive  deeds  by  the  purchaser  have  the 
same  effect.      Oook  v.   Oooper,  18  Or.  142. 

7:  878 

44.  A  mortgagee  who  assigns  the  debt  holds 
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the  legal  title  to  tbe  mortgage  entiiely  for  the 
benefit  of  the  aasignee,  and  retahia  no  title 
which  he  can  assert  In  any  action  or  proceed- 
ing; and  payment  to  the  assignee  revests  all 
tiUe  In  the  mortgagor.  Banui  t.  Boardman 
149  Mass.  106,  3:  78& 

See  ififray  58. 

45.  Where  a  mortgagee  of  land,  by  a  single 
instrument  duly  executed  under  seal  and  ao< 
knowledged,  makes  an  absolute  assignment  of 
his  mortgage  debt  and  of  the  mortgage,  such 
assignment  Is  sufficient  to  vest  in  the  assignee 
the  full  legal  title  of  the  mortgagee  to  the  moi  t- 
gaged  premises,  although  no  words  of  inheri- 
tance are  used.  ,  ^^' 

46.  One  who  pays  a  mortgage  is  not  entitled 
to  an  assignment  thereof  onltbe  ground  that  it 
covers  other  property  than  her  own,  and  be- 
cause complications  have  arisen  in  the  settle- 
ment of  the  mortgagor's  estate  making  it  im- 
portant for  her  to  have  an  assignment,  where 
the  divided  ownership  and  tbe  complications 
have  arisen  after  the  mortgage  was  given. 
Holland  v.  Oiticens  Sav.   Bank,  16  R.  I.  784» 

8:  568 

47.  Where  two  or  more  persons  are  inter- 
ested in  property  subject  to  a  mortgage,  and 
one  of  them  pays  the  mortgage  debt  for  his  own 
protection,  he  is  entitled,  not  to  have  the  mort- 
gage assigned  to  him,  but  simply  to  succeed  to 
the  lien  of  the  mortgage  against'  the  others  in 
equity  to  the  extent  of  his  claim  against  them 
for  indemnity,  by  way  of  subrogation.  Id, 
Merger. 

48.  A  mortgage  does  not  merge  by  the  ac- 
quirement by  tbe  mortgagee  of  the  interest  of 
Uie  mortgagor  after  be  has  assigned  the  mort- 
gage, although  such  assignment  was  to  secure 
bis  debt,  where  he  does  not  regain  title  to  the 
mortgage.  Lime  Bock  Nat  Bank  v.  Moiory 
(N.  H,)  18:  894 

49.  A  mortgage  on  property  given  to  secure 
payment  of  Its  putchase  price  cannot  be  kept 
alive  against  tbe  mortgagor's  estate  in  favor  of 
one  to  whom  tbe  property  was  afterwards  trans- 
ferred, and  who  for  his  own  protection  had  to 
make  a  payment  contemplated  by  the  mort- 
gage, where  it  was  never  a  lien  on  any  other 
property  of  the  mortgagor.  McClure  y.  Mel- 
ton, 84  a  C.  877,  18:  788 
Release. 

50.  The  mere  extension  of  tbe  time  of  pay- 
ment of  a  note  to  which  a  married  woman  is 
not  a  party  does  not  discharge  her  inchoate 
right  in  her  husband's  propertv  from  a  mort- 
gage thereon  in  which  she  has  joined  to  secure 
such  note.  Orawfoi-d  v.  Haeelrigg,  117  Ind. 
68,  8:  189 

51.  The  inchoate  interest  of  a  married  woman 
in  real  estate  of  her  husband  is  discharged  from 
a  mortgage  in  which  she  joined  with  him  to 
secure  a  note  given  by  her  husband  and  others, 
when,  with  the  [mortgagee's  consent  and  with- 
out her  knowledge  or  consent,  one  of  the  mak- 
ers of  the  note  has  been  released  or  discharged, 
by  renewal  or  otherwise,  from  liability  for  tbe 
note  and  debt  secured;  and  she  may  set  up  such 
defense  to  protect  such  Inchoate  right  from  sale 
on  the  foreclosure  of  the  mortgage.  Id, 

52.  Upon  the  foreclosure  of  a  mortgaere  upon 
premises  platted,  a  portion  thereof  having  been 
conveyed  subsequent  to  its  execution,  purchaa- 

See  Index  to  Note*  Precedlno  . 


en  by  the  plat,  bb  well  as  Junior  incumbrancers 
having  liens  upon  portions  of  the  platted  prem- 
ises, cannot  indst  that  the  portions  embraced  in 
the  platted  streets  and  alleys  donated  to  the  pub- 
lic shall  be  treated  as  premises  released,  and 
their  value  credited  upon  the  mortgage  debt 
Boone  v.  Clark,  129  111.  466,  6:  876 

58.  A  mortgagee  who,  havinj?  notice  of  suc- 
cessive alienations  of  portions  oi  the  mortgaged 
premises,  releases  a  part  then  liable  for  the  pay- 
ment of  the  debt,  cannot,  without  first  deduct- 
ing the  value  of  the  portions  released,  oharffe 
the  other  portion  of  the  premises.  Id. 
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64.  A  grantee  who  assumes  and  agrees  to 
pay,  as  part  of  the  purchase  price  of  land,  a 
mortgage  which  his  grantor  has  given  thereon, 
thereby  undertakes  to  dischaige  the  mortgagee's 
lien  upon  the  land,  and  not  simply  to  cancel 
the  mortgage  debt  so  far  as  it  is  a  claim  against 
individuals;  and  his  failure  to  do  so  will  lendor 
him  liable  to  at  least  nominal  damages.  BicB 
T.  Sanders,  152  Mass.  108,  8:  816 

55.  If  several  mortgages  are  assumed,  and 
the  grantee  fails  to  pay  the  one  first  due,  and 
permits  it  to  be  foreclosed  and  the  property 
sold  for  its  payment,  he  will  be  uabie  in 
damages  to  his  grantor  for  the  latter's  loss  of 
security  against  liability  upon  subsequent 
mortgages,up  to  the  amount  of  debts  secured 
by  them,  even  though  they  are  not  yet  due. 

Id, 


TV,  Enfoboembkt. 

a.  Bight  of;  Partiee;  I)tfen$e$. 

56.  No  entry  for  breach  of  tbe  condition  is 
necessary  to  enable  a-  mortgagee  to  maintain 
an  action  to  foreclose  the  mortgagor's  right  of 
icdeniption,  although  the  mortgage  is  in  form 
a  deed  absolute  with  a  condition  annexed. 
Cook  V.  Bartholomeu>,  60  Conn.  24,    18:  468 

57.  There  is  no  breach  of  a  mortgage  given 
for  a  life  support,  until  an  application  for 
such  support  and  a  failure  to  fumiah  it. 
Coleman  v.  Wiitney,  62  Yt.  128,         9:  617 

58.  An  equitable  assignment  by  a  prior  mort- 
gagee of  a  portion  of  the  indebtedness  will 
not  affect  his  ri^bt  to  foreclose,  if  he  has  re- 
tained the  legal  title  as  well  as  a  large  equita- 
ble interest    Boone  v.  Clark,  120  lU.  466, 

6:  876 

59.  A  provision  in  a  mortgage,  that  no  pro- 
ceedings,in  law  or  equity,  shall  be  taken  by  any 
bondholder  to  foreclose  independenUy  of  the 
trustee,  until  after  the  latter's  refusal  to  com- 
ply witb  a  requisition  by  a  certain  percentage 
of  the  bondholders,  is  reasonable  and  valid. 
Seibert  v.  Minneapolis  <§  8t.  L.  B.  Co,  52  Minn. 
— ,  80:  686 

60.  Where  a  mortgage  is  security  for  interest 
as  well  as  principal,  it  may  oe  toreciosea  on 
default  in  the  payment  of  tbe  interest,  in  the 
absence  of  any  special  provision  on  that  subleet. 
MercantiU  Trust  Cp.  ▼.  Missouri.  K,  db  T.B. 
Co.  (C.  0.  D.  Kan.)  36  Fed.  Rep.  221, 

It  897 
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61.  Where  a  mortgage  provides  for  entry, 
which  is  not  to  be  nmde  until  six  months  after 
default  and  demand  of  payment,  and  another 
article  provides  for  sale  equally  limited,  fol- 
lowed bv  a  paragraph  saying :  *  *  This  provision 
is  cumulative  to  the  ordinary  remedies  by  fore- 
closure in  the  courts, .  .  .  upon  default  being 
made  as  aforesaid, " — six  months'  delay  after 
default  is  not  necessary  before  suit  for  fore^ 
closure.  Id. 

62.  A  mortgagee  who  is  trustee  holding 
title  for  all  the  IJoDdholders  secured  as  bene* 
ficiariet  is  the  proper  party  to  institute  fore- 
closure proceedings;  bnt  in  case  of  his  unrea- 
sonable neglect  or  refusal  to  discharge  his 
duty,  any  Ixmdholder  may  bring  an  action  to 
enforce  the  security  for  the  common  benefit, 
Seib&rt  T.  MinnsapoUi  ABt.L,B.  Co.  52 Minn. 
— ,  20:  586 

68.  The  bondholders  under  trust  mortgage 
given  to  secure  their  bonds  ase  not  necessary 
parties  to  a  suit  to  foreclose  a  second  mort- 
gage, when  the  holder  of  the  trust  mortgage, 
whidd  is  a  first  lien,  is  made  a  party.  Lam^ 
bertvUUNal,  Bank  v.  McOnady  Bag  d  P.  Co. 
(N.  J.  Ch.)  (Not  to  be  Rep.)  Ix  884 

Bee  also  »upra,  I.  d. 

64.  The  personal  representatives  of  the  de- 
ceased assignee  of  a  prior  undischarged  trust 
moHgase  are  proper  parties  defen&nt  to  a 
suit  to  foreclose  a  second  mortgage.  Id, 

65.  Where  neither  the  original  trustee  nor 
the  assignee  of  a  mortgage  held  in  trust  for  the 
benefit  of  third  parties  disposes  thereof  by  will, 
the  interest  of  such  trustee  or  assignee  passes 
on  his  death  to  his  personal  representatives, 
and  neither  his  heirs  nor  devisees  are  necessary 
parties  to  a  suit  to  foreclose.  Id. 

66.  The  purchaser  of  growing  nursery  trees  on 
a  constable's  execution  sale  is  not  a  necessary 
party  to  an  action  to  foreclose  a  mortgage  on 
tlie  land.  Batterman  v.  Albright,  122  N.  Y. 
484,  11:  800 

67.  The  inchoate  dower  right  of  the  wife  of 
defendant  in  the  foreclosure  of  a  mortgage 
given  by  his  grantor, where  neither  she  nor  the 
grantor  are  served  or  appear  as  defendants, 
the  grantor  being  simply  named  in  the  sum- 
mons, although  the  conveyance  was  not  re- 
corded or  known  to  the  plaintiff,  is  not  cut 
off,  under  N.  Y.  Ck>de  Civ.  Proc.  8  182,  bar- 
ring parties  who  claim  under  unrecorded  deeds 
from  a  defendant  in  foreclosure.  Her  right 
Is  not  derived  from  her  husband,  but  from 
the  grantor.  Kunhsedi  v.  Union  Dime  Sav. 
Imt.  118  N.  Y.  858,  7:  889 

Defensea. 

68.  A  mortgagor  is  not  denied  the  right  of 
defense  for  lack  of  consideration,  ^at  least  as 
against  any  oUier  than  a  bona  fide  assignee  of 
the  mortgage, — ^because  the  mortgage  was  made 
with  a  fraudulent  design  to  prevent  a  creditor 
from  collecting  an  expected  deficiency  judg- 
ment on  foreclosure  of  a  mortgage  on  other 
property.    HiU  y.  EooU,  116  ^.  Y.  299, 

6:  680 

69.  While  the  remainderman  of  mortgaged 
land  acquiesces  In  a  sale  thereof  under  the 
mortgage,  at  which  the  title  was  acquired  by 
the  life  tenant  for  much  less  than  the  real  value 
of  the  property,  a  contract  between  the  life 
tenant  and  a  third  person,  by  which  the  former 
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was  enabled  to  secure  the  property  so  cheaply 
because  of  the  latter's  agreement  not  to  bid  at 
the  sale,  in  consideration  of  the  execution  to 
him  of  a  mortgage  on  the  property  after  it 
should  be  secured,  cannot  be  assailed  bv  the 
remainderman  in  a  suit  to  foreclose  the  latter 
mortgage;  the  remedy  is  by  application  to  set 
nBide  the  first  foreclosure  sue.  Hopkins  v. 
Enrign,  122  N.  Y.  144,  0:  781 

b.  Decree;  Effect  as  to  Fund. 

70.  On  foreclosure  of  a  deed  of  trust  on 
land  across  which  a  railroad  is  constructed,  a 
decree  should  not  except  the  right  of  way  from 
the  sale,  where  the  deeds  for  the  land,  and  the 
trust  created  therein,  make  no  exception  there- 
of, and  the  record  does  not  show  tnat  tliere  is 
any  right  of  way  through  the  lands.  Hardin 
V.  Iowa  Railtoay  d  C.Uo.  78 Iowa,  726,  6:  58 

71.  Foreclosure  of  mortgages  upon  land  does 
not  pass  the  title  to  a  fund  arising  from  a  prior 
condemnation  of  a  water-right  appurtenant  to 
the  land,  or  change  the  manner  of  distribution. 
Be  Boeheeter,  186  N.  Y.  83,  19:  161 

c.  Strict  ForeeUmire. 

72.  A  strict  foreclosure  will  not  be  granted 
to  cut  off  the  rights  of  a  second  mortgagee  who 
wss  not  made  a  partv  on  foreclosure  of  the 
prior  mortgage,  at  which  the  mortgagee  was  a 
purchaser,  where  the  failure  to  make  the  sec- 
ond mortgagee  a  party  was  known  before  the 
decree,  and  leave  was  given  by  the  court  to 
make  him  a  party  to  the  action,  but  was  not 
accepted.   Motdton  v.  Cornish,  188  N.  Y.  188, 

80:  870 

73.  On  denial  of  strict  foreclosure  to  cut 
off  a  second  mortgage,  the  ordinary  decree  of 
foreclosure  may  be  allowed  if  necessary  par- 
ties are  brought  in.  Id. 

74.  A  final  decree  in  striet  foreclosure  pro- 
ceedings in  Illinois,  expressly  providing  that 
in  default  of  payment  all  the  rieht,  title,  and 
interest,  both  legal  and  equitable,  of  defend- 
ants, shall  be  vested  absolutely  and  forever  un- 
conditionally in  the  complainants,  being  in 
conformity  with  the  practice  in  that  State,  Ib 
suJBcient  to  make  a  complete  transfer  of  the 
title,  although  under  the  English  practice  the 
titie  is  not  completely  transferred  until  a  final 
order  based  on  proof  that  the  money  was  not 

aid  according  to  the  terms  of  the  decree. 
EUis  V.  Leek,  127  111.  60,  8:  869 

d.  Sale. 

1.  In  Oeneral. 

In  parcels* 

75.  A  sale  under  a  power  in  a  mortgage,  in 
gross  as  one  parcel,  of  several  separate  and  dis- 
tinct tracts  of  land,  is  not  void,  but  only  void- 
able for  good  cause  shown, — as,  that  it  was  the 
result  01  fraud,  or  that  prejudice  resulted  to 
the  mortgagor  or  owner  of  the  equity  of  re- 
demption. WiUard  v.  Finnegan,  42  Minn. 
476,  8:  60 

76.  Land  may  be  sold  in  parcels  to  separate 
purchasers  at  one  sale,  under  a  power  in  a  mort- 
gage, if  the  sale  Is  made  in  such  a  manner  as  to 
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obtain  the  most  monev  for  the  land.    Hoimu 
T.  Turn&r9  Falls  Lumber  Co.  150  Mass.  535, 

6:  888 
Order  of  sale  of  pareels* 

77.  Where  a  wife  releases  her  contingent 
nghtof  dower  by  Joining  In  a  mortgage  for 
her  husband's  debt,  upon  a  foreclosure  sale 
voder  such  mortgage,  the  husband's  interest 
is  primarily  liable  for  the  payment  of  tbe 
debt,  and  should  be  resorted  to  before  resort  is 
had  to  her  interest.  Mandel  ▼.  McClate^  46 
Ohio  St.  407,  6:  519 

78.  Where  the  purchaser  of  a  block  pays  a 
portion  of  the  purchase  price  in  cash  ana  giyes 
his  note  for  the  balance,  and  both  the  cash  pay- 
ment and  the  notes  are  turned  over  to  the  mort- 
^gee  of  tbe  block,  who  releases  a  number  of 
lots  proportionate  to  the  cash  pajrments,  retain- 
ing the  notes  as  collateral  security  for  the  prin- 
cipal debt,  and  subseqnenUv,  on  a  settlement 
between  the  mortgageis  and  the  vendor,  the 
notes  are  returned  to  tbe  latter,  it  is  proper,  in 
a  decree  of  foreclosure  of  the  mortgage,  to  in- 
clude the  remaining  lots  by  the  designation  of 
''unreleased  lots"  as  primarily  liable  for  the 
payment  of  the  mortgage,  reserving  for  further 
hearing  the  question  of  ordering  their  snle. 
Boone  v.  Clark,  129  111.  466,  5:  876 

70.  An  assignee  of  a  mortgage,  with  notice  of 
the  existence  of  circumstances  which  would 
render  it  inequitable  for  the  lands  to  be  sold  in 
the  inverse  order  of  alienation  on  the  foreclos- 
ure of  the  prior  mortgage,  has  no  right  to  in- 
sist upon  a  sale  in  that  order.  Id, 
80.  The  holder  of  ft  mortgage  which  was  taken 
expressly  subject  to  another  mortgage  on  the 
same  lands  has  no  right,  on  a  foreclosure  of 
.  the  latter,  to  insist  on  the  Unds  being  sold  in 
the  inverse  order  of  alienation.                    Id. 

81 .  A  forfeiture  by  a  railroad  company  of 
its  right  of  way  by  its  failure  to  perform  a 
condition  subsequent  cannot  be  insisted  upon 
by  subsequent  grantees  of  other  lands  from 
the  same  grantor,  for  the  purpose  of  having 
the  land  granted  to  the  railroad  sold  first  on 
foreclosure.  Id, 

82.  When  a  vendor  sells  part  of  a  tract  sub- 
ject to  a  mortgage  which  covers  the  entire 
tract,  the  vendor  and  purchaser  stand  on  tbe 
same  level,  and  must  contribute  in  proportion 
to  their  several  interests.  Ader?u>ldi  v.  Henry, 
87  Ala.  415,  6:  451 
See  also  Vendor  and  Purchaser,  45-47. 

2.   Under  Power, 

88.  A  sale  under  a  power  in  a  mortgage 
will  not  be  enjoined  and  set  aside  on  the  ground 
of  a  perversion  of  the  power  to  improper  pur- 

{)08es,  where  tbe  mortgagee  is  acting  within  the 
etter  of  his  power,  unless  the  perversion  is 
very  clearly  shown.  Holland  v.  Citiuns  8av, 
Bank,  16  R.  I.  784,  8:  553 

84.Perversion  of  the  power  to  sell  land  under 
a  mortgage  is  not  shown  by  the  fact  that  some 
advantage  may  accrue  to  the  mortgagee  besides 
tbe  payment  of  the  debt,  or  an  advantage  may 
accidentally  accrue  thereby  to  others.        Id. 

86.  The  assignee  of  a  mortgage  cannot  ex- 
ecute a  power  of  sale  therel^  given,  unless  the 
debt  secured  has  been  transferred  to  him  so  as 
to  pass  the  le^oX  title  thereto.  Sanford  v. 
Kane,  188  111.  199.  8:  724 

Sme  Zadex  to  Notes  PreeedlB^. 


86.  An  assignee  of  a  mortgage  for  collateral 
security  can,  as  against  the  mor^agor  and  those 
who  claim  under  him,  execute  a  power  of  sale 
*«<«  fully  as  if  the  assignment  were  absolute. 
Holmei  ▼.  Tumere  FhUi  Lumber  Co,  150  Mass. 
585,  6:  883 

8.  BighU  ef  ParcKaeere. 

• 

87.  The  title  of  a  bona  fide  purchaser  for 
value  without  notice  on  a  mortage  sale  is  not 
affected  by  the  fact  that  the  holder  of  the  mort- 
gage had  prevented  a  tender  by  refusing  to  ac- 
cept payment  except  on  conditionB  which  he 
had  no  right  to  make.  Holland  y.  Ookene 
JSav.  Bank,  16  R.  I.  784,  8x  553 

88.  A  mortgagee  who  becomes  the  purchaser 
on  foreclosure  is  not  entitled  to  ice  cut  hy  a 
lessee  of  the  mortgagor  before  foreclosure,  al- 
though the  house  in  which  it  was  stored,  the 
land  on  which  the  house  was  situated,  and  the 
pond  from  which  the  ice  was  cut,  were  all  sold 
under  the  mortgage.  Qregorti  ▼.  Roeenkram 
72  Wis.  230,  1:  176 

89.  After  a  lapse  of  forty  years,  the  author- 
ity of  an  attorney  to  make  an  eniiy  to  fore- 
close a  mortgage  may  be  inferred  from  his 
assumption  to  act  for  the  holder  of  the  mort- 
gage, together  with  the  facts  that  the  mort- 
gage was  in  his  possession,  that  the  lands 
were  afterwards  taxed  to  the  person  for  whom 
he  assumed  to  act,  and  that  there  is  a  fair  in- 
ference tliat  such  person  afterwards  claimed 
to  be  owner.  Bamee  v.  Boardman^  149  Mass. 
106,  3:  785 

90.  The  fact  that  a  person  procures  a  trustee 
or  a  creditor  to  foreclose  a  trust  deed,  and 
buys  at  the  sale,  made  openly  and  fairly,  in 
stnct  accordance  with  the  terms  of  the  trust, 
is  not  evidence  of  fraud  against  the  devisee  of 
the  grantor,  where  such  purchaser  is  ignorant 
of  a  will,  and  believes  the  land  had  descended 
to  the  heir  at  law,  whose  vendee  proposes  to 
convey  to  him  upon  such  sale  being  made  by 
the  trustee,  and  where  the  sole  object  in  pro- 
curing such  foreclosure  is  to  exhaust  the  cred- 
itor's remedies  against  the  land;  and  this, 
although  the  vendee  of  the  heir  had  assumed 
the  payment  of  the  incumbrance.  Kansas 
City  Land  Co.  v.  HiU,  87  Tenn.  589,  *  6;  45 

e.  Judgment  for  Defideney, 

91.  A  Judgment  for  a  deficiency  under  a 
Junior  mortgage  Is  not  prevented  by  the  im- 
possibility of  a  sale  of  the  land,  which  results 
irom  the  fact  that,  pending  appeal  from  the 
Judgment  of  foreclosure,  a  sale  of  the  land  was 
made  under  a  prior  mortgage  and  a  surplus 
was  left  insufficient  to  pay  the  lunior  mort- 
gage, although  the  statute  provides  for  a  per- 
sonal Judgment  for  the  residue  of  the  debt 
which  is  unsatisfied  "after  a  Rsle  of  the  mort- 
gaged property.  Frank  v.  Davie,  185  N.  Y. 
275,  17:  306 

f.  Subsequent  Suit. 

92. The  general  equity  of  redemption  of  credi- 
tors who  were  not  made  parties  to  a  foreclosure 
suit  can  be  barred  by  an  independent  decree 
rendered  in  a  subsequent  suit.  Bobertson  v. 
VancUate,  129  Ind.  217,  231,  15:  68 
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y.  Rbdbmption. 

08.  A  power  In  a  mortgage  giving  mort. 
igagee  the  right  to  purdiaae  as  if  he  were  not  a 
INirtj,  when  exercised  without  fraud  or  oppres- 
•sioD,  deprives  the  mortgagor  of  the  right  to  tb- 
•deem.    Knox  ▼.  Armsteadj  87  Ala.  511, 

6:  297 
Who  magr  redeem* 

94.  A  mortgagor  who  has  conveyed  the 
lands  to  a  thira  person  cannot  exercise  any 
•election  as  to  redemption  from  foreclosure 
sale.  American  FrethM  Land  Mortg.  Co.  v. 
JSewdl,  02  Ala.  108,  18:  890 

96.  The  holder  of  a  sheriff's  certificate  given  on 
an  execution  sale  has  a  right  to  redeem  from 
^a  foreclosure  sale  as  a  lie&older,  hut  not  as 
"an  owner,  although  no  express  provision  is 
made  therefor  by  statute.  His  right  is  essen- 
tially that  of  a  judgment  creditor.  Bobert 
wn  Y.  VancUave,  129  Ind.  217,  281,     16:  68 

96.  An  attaching  creditor  who  has  not  yet 
•obtained  judgment  has  a  lien  on  the  real  estate 
attached,  within  the  meaning  of  Minn.  Geo. 
Stat.  1878,  chap.  66,  g  828,  and  chap.  81,  g  16» 
relating  to  the  xedemption  of  real  estate.  AU 
water  v.  Manchester  aav.  Bank,  45  Minn.  841, 

19:  741 

97.  Confession  of  judgment  to  enable 
:an  attorney  to  redeem  land  from  a  mortgage, 
and  thereby  secure  compensation  for  his  ser- 
Tices,  is  not  a  fraud  on  purchasers  at  the 
mortgage  sale.  Id, 

98L  Where  land  has  been  conveyed  without 
-consideration,  though  by  conveyance  purport- 
ing to  be  for  a  valuable  consideration,  under  a 
•power  of  attorney  to  seU  and  convey,  and  the 
grantee  gives  a  mortffage  upon  it,  parties  who 
have  succeeded  to  the  right  of  ue  original 
•owner  upon  his  death  are  entitled  to  reoeeH 
from  the  mortgage.  Bandail  v.  JDuff,  79  Cal. 
128,  8:  764 

99.  A  junior  mortgagee,  who  is  made  defend- 
ant to  a  suit  to  foreclose  the  senior  mortgage, 
.and  whose  lien  is  provided  for  in  the  decree, 
which  directs  a  sale  of  the  property  and  a  dis- 
tribution of  the  proceeds  among  ul  the  lien- 
holders  in  the  order  of  priority,  cannot  redeem 
from  the  sale  under  statutes  which  do  not  per- 
mit a  judgment  creditor  to  redeem  from  his 
•own  sale.  Bam  v.  JndianapoUe  Nat,  Bank 
125  Ind.  881,  9:  676 
Terme  and  eondltions* 

100.  Improvements  cannot  be  made  bv  a 
mortgagee  in  possession  at  the  expense  of  re- 
•demptioners.  /d 

101.  Tender  of  the  amount  due  a  senior  lien- 
holder  in  possession  of  his  debtor's  property 
under  a  judicial  sale  Is  excused  In  favor  of  a 
junior  lienbolder  seeking  to  redeem  the  prop- 
-erty, where  the  former  has  money  in  his  hanos 
•exceeding  the  amount  of  his  claim,  whicli  he 
is  equitably  bound  to  apply  in  discharge 
thereof.  Id. 

102.  No  relief  can  be  had  against  the  officer 
who  made  a  foreclosure  sale,  upon  the  ground 
•of  his  neglect  of  duty  In  reference  thereto  in 
a  suit  brought  to  redeem  the  property  there- 
from. Id. 

103.  A  redemption  bv  a  judgment  creditor 
from  a  mortgage  which  Is  good  on  Its  face, 
mnd  at  most  is  merely  voidsble  at  the  election 

See  Index  to  NoCee  PMeedlngw 


of  the  purchaser  at  the  mortgage  sale,  cannot 
be  attacked  in  a  suit  between  him  and  a  ven- 
dee of  the  mortgagor,  whose  rights  have  been 
cut  off  by  the  foreclosure.     Wxliard  v.  Finns- 
gan,  42  Slinn.  476,  8:  60 

104.  Where  a  mortgagee  purchases  the  mort- 
gaged land  at  a  judicial  sale  made  for  the  pur< 
pose  of  enforcing  the  claim  of  a  third  person 
against  the  mortgagor,  under  an  agreement  to 
reconvey  it  to  the  mortgagor  when  the  latter 
pays  him  the  amount  of  the  mortgage  debt, 
together  with  the  sum  expended  in  the  purchase 
of  the  land,— before  a  court,  which  has  juris- 
diction of  the  land  and  of  the  parties,  will  de- 
cree a  reconveyance,  it  will  see  that  the  amount 
of  a  judgment  against  the  mortgagor,  which 
was  a  lien  on  the  land  in  favor  of  tne  mortgagee 
at  the  time  of  the  purchase,  is  paid,  as  wdias 
the  mortgage  debt  and  the  advances.  Hinton 
V.  PHtchard,  107  N.  C.  128,  10:  401 

105.  The  Minnesota  statute  (Minn.  Laws 
1881,  Bz.  Bess.  chap.  8)  requiring  a  party  r»> 
deeming  to  file  within  twenty-four  hours  the 
documents  produced  to  the  person  or  officer 
from  whom  the  redemption  is  made,  being  in- 
tended for  the  benefit  of  subsequent  redemp- 
tioners,  they  alone,  if  anyone,  can  take  ad- 
vantage  of  an  omission  to  comply  with  its 
provisions.       WiUon  v.  Saye§,  40  Minn.  581. 

4:  196 

106.  Where  a  mortgagee  sells  the  note,  but 
executes  no  assignment  of  the  mortgage  secur- 
ing the  same,  and  subsequently  repurchases 
the  same,  the  equitable  transfers  of  the  bene- 
ficial interest  in  the  mortgage  effected  by  the 
sale  and  repurchase  of  the  debt  are  not  "  a»- 
signmenta,"  within  the  nkeaning  of  Minn.  Gen. 
Stat.  1878,  chap.  81,  g  14,  which  the  mortgagee 
is  required  to  produce  to  the  person  or  officer 
from  whom  he  proposes  to  redeem.  Id. 

107.  Redemption  from  one  who  purchased, 
at  a  mortgage  foreclosure  sale,  for  less 
than  the  mortgage  debt,  can  be  made  by  the 
mortgagor's  widow,  who  joined  in  the  mort- 
gage and  was  not  made  a  parly  to  the  fore- 
closure and  who  has  only  a  dower  right,  only 
by  paying  the  whole  mortgage  debt,  and  not 
merely  upon  payment  of  the  price  paid  by 
such  purchaser.  McQough  v.  Sweetur  (Ala.) 

19:  470 
108.  A  statement  by  the  holder  of  a  sheriff's  cer- 
tificate, in  order  to  give  him  the  right  to  re- 
deem from  a  mortgage  sale,  must,  under  Ind. 
Rev.  Stat,  g  772,  state  the  amount  and  date  of 
the  judgment,  as  well  ss  the  amount  due  and 
unpaid;  and  a  mere  reference  to  the  sheriff's 
certificate  is  not  sufficient.  BobertsonY.  Van" 
cleate,  129  Ind.  217,  281,  16:  68 


VL  Of  Chattkls, 
a.  In  General;  VaUdity;  Consideration, 

109.  Where  goods  were  sold  to  be  paid  for  on 
delivery,  either  in  cash  or  a  secured  note  pay- 
able hi  thhrty  days,  but  the  purchaser,  who 
was  insolvent,  mudulently  managed  to  ob- 
tain possession  of  the  propertv  without  com- 
plying with  the  conditions,  and  mortgaged  the 
property  in  question  to  secure  pre-exlstiog 
debts,  the  seller,  upon  discoverv  of  the  frauds 
could  rescind  the  sale  and  reclaim  the  goods 
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from  the  mortfBgee.    Anfy  ▼.  Vliit  (Neh.) 
86  Neb.  188,  10  s  690 

110.  A  chattel  mortgage  in  which  Uiename 
of  the  mortgagee  is  left  blank  ia  of  no  effect  aa 
against  a  suoeequent  purchaser  of  the  propertv, 
woere  the  same  formalities  are  required  as  in 
case  of  real-estate  mortgageSi  Hmr  t.  Iknwr 
MiU  db  M,  Co.  18  Colo.  406,  6:  641 

111.  A  mere  general  creditor  -without  any 
■peciflc  lien,  although  made  a  party  defendant 
in  a  suit  to  foreclose  a  mortgage  on  the  debt- 
or's chattels,  for  the  determination  of  a  lien 
claimed  by  him,  cannot  question  the  Talidity 
of  the  mortgage.  WdeoUy.  AikntfdteriJ^,^) 

8:  691 
Consideration. 

112.  The  release  of  an  indorser  or  surety  of  a 
promissory  note  on  a  pre-existing  debt,  in  oon- 
•ideration  of  a  chattel  mortgage  on  the  goods 
of  the  maker,  is  a  valuable  consideration  for 
the  mortgage.    Heryry  ▼.  FZm<»  86  Neb.  188, 

19:  690 


b.  On  What  Property. 


118.  A  mortgage  of  after-acquired  property 
is  good  and  vilid;  and  the  lien  of  the  mort- 
gage attaches  as  soon  as  the  property  is  ac- 
quired by  the  mortgagor.  AckerB  ▼.  Bowan^ 
88  S.  C.  451,  10:  706 

114.  A  mortgage  on  chattels  afterwards  man- 
ufactured does  not  give  the  mortgagee  a  suffi- 
cient title  to  sustain  an  action  for  conversion. 
Deeley  v.  Ihoight,  182  N.  Y.  59.       18:  898 

115.  Claims  for  money  not  yet  earned  may 
be  the  subject  of  a  valid  chattel  mortgage. 
Sandwich  Mfg.  Co,  v.  Eobinson,  88  Iowa,  567, 

14:  186 

116.  A  mortgage  on  threshing-machine  ac- 
counts not  yet  earned  is  void  as  to  them  for  lack 
of  definite  description,  where  they  are  de- 
scribed only  as  all  such  accounts  which  shall 
be  earned  up  to  the  time  the  mortgage  debt  is 
fully  paid  by  a  threshing-machine  which  Is 
also  included  in  the  mortgage.  Id. 

117.  A  mortgage  of  future  crops  for  succes- 
sive years  is  invalid  to  pass  any  interest  in  a 
crop  planted  after  the  current  year  in  which 
the  mortgage  was  executed.  Loftin  v.  Htnea, 
107  N.C.  860,  10:  490 

118.  One  who  takes  a  chattel  mortgage  on 
machinery  which,  with  his  assent,  is  afixed 
and  made  a  part  of  real  property,  but  takes  no 
mortgsge  of  the  land,  cannot  hold  themachin- 
ery  as  a^inst  a  subsequent  mortgagee  of  the 
realty  without  knowledge  of  the  chattel  mort- 
gage.   imeUi  V.  Home,  65  N.  H.  842, 

16:  66 
See  also  Fixturbs. 
Doscription* 

119.  The  description  of  the  property  in  a 
cnattei  mortgage  as  *'all  my  crop  of  corn,  cot- 
ton, or  other  produce  that  I  may  raise,  or  in 
which  I  may  in  any  manner  have  an  Inter- 
est for  the  year  1884,  in  Faulkner  County, 
Ark.,"  is  not  so  indefinite  and  uncertain  that  it 
cannot  be  made  certain  by  extrinsic  evidence,  or 
that  it  will  prevent  the  record  of  the  mortgage 
from  constituting  constructiTe  notice.  Johnson 
T.  Orisard,  51  Ark.  410,  8:  796 
ISO.  Under  a  mortgage  on  brick  described  as  be. 

Indozto  NoCoo 


mg  on  certain  lots  at  the  mortgagor's  kiln,  the 
latter  being  a  manufacturer  of  brick,  but  not 
designating  the  particular  brick  mortgaged* 
the  mortgagee  has  no  mechanics'  lien  on  a 
building  in  the  erection  of  which  brick  are 
taken  from  the  kiln,  where  the  mortgagor  tes- 
tifies that  he  was  continually  makins  and  sell- 
ing brick,  and  does  not  niow  whether  the 
brick  used  in  the  building  were  made  before 
or  after  the  execution  of  the  mortgage,  as  in 
such  case  the  mortgase  is  invalid  as  against 
other  claims  or  lienholders.  Meredith  v. 
Kuwse,  78  Iowa,  111,  4:  466 


c.  Fimesgion;  Fewer  to  SdL 


121.  Delivery  of  chattels  to  a  mortgagee 
cures  all  defects  in  the  mortgage.  Garner  v. 
Wright,  52  Ark.  885,  6:  716 

122.  A  mortgagee  of  chattels  who  has  them 
in  possession  does  not  lose  his  security  by 
lending  them  to  the  mortgagor,  altiiough  the 
mortage  is  not  filed  orrecoraed.  Id. 

128.  Permitting  a  mortgagor  to  remain  In  pos- 
session of  chattels  until  forfeiture  does  not 
give  him  such  a  badge  of  ownership  that  aa 
innocent  purchaser  irom  him  will  have  an 
equity  superior  to  that  of  the  mortgagee. 
NatioTialJBank  of  Commerce yr.  Morrie,  114 Mo. 
255,  19:  46a 

124.  A  valid  chattel  mort£;age  may  be  made 
by  the  owner  of  property  in  possession  of  an- 
other under  an  execution.  6(M*dner  v.  Bunn^ 
182  m.  408,  7t  789 

125.  The  presumption  of  fraud  created  by 
the  mortgagor's  retention  of  possession  of 
mortgagea  property  where  the  mortgage  is 
not  recorded  is  not  conclusive  in  Oregon,  where 
the  statutes  have  not  materially  changed  the 
common  law  on  that  subject.  Marke  v.  Miller 
21  Or.  817,  14:  190 

126.  A  mortgage  on  a  stock  of  merchandise 
under  which  the  mortgagor  remains  in  posses- 
sion and  is  allowed  to  sea  the  goods  for  his  own 
benefit,  is  void  as  against  his  creditors;  and  it 
is  immaterial  whether  he  sells  any  of  the  goods 
or  not»  as  the  tacit  agreement  or  understanding 
.Uiat  he  may  sell,  and  not  the  sale  itself,  is  what 
vitiates  the  incumbrance.  Edngen  v.  Sa^te- 
mei^ter,  114  N.  Y.  566,  6:  137 

127.  An  indemnity  chattel  mortgage  upon  a 
stock  of  goods  is  not  void,  as  matter  of  law, 
in  favor  of  creditors  of  the  mortgagor,  because 
of  an  extraneous  agreement  that  he  may  con- 
tinue to  sell  the  ffoods  in  the  usual  course  of 
trade,  and  use  the  proceeds  to  replenisfa  tho 
stock  and  defrav  the  expenses  of  the  business^ 
applying  the  balance  in  discharge  of  the  mort> 
gage  indebtedness,  under  a  statute  giving  him 
the  riffht  to  possession  until  foreclosure  and 
sale;  Us  invfuidity  depends  upon  the  finding 
of  fraud  as  a  matter  of  fact  Bphraim  v.  Kd- 
Uher,  4  Wash.  248,  18:  604 

128.  A  chattel  mortgage  covering  a  stock  of 
goods  and  store  fixtures  is  valid  aa  to  tho 
fixtures,  in  the  absence  of  actual  fraudulent 
intent  on  the  part  of  the  mortgagee,  though 
void  as  to  the  goods  by  reason  of  a  provision 
allowing  the  mortgagor  to  retain  and  sell  them. 
Hayee  v.  Weetcott,  91  Ala.  148,  11:  488 
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d.  Filing;  Beearding;  Benetoing. 

120.  The  failure  to  record  with  a  chattel  mort- 
gage a  receipt  agreeine  to  surrender  It  in  caae 
of  failure  to  procure  £e  discharge  of  a  prior 
mortgage  does  not  prevent  the  record  oi  the 
mortgage  ftom  operating  as  notice  to  third 
persona  to  whom  the  mortsagor  sells  the  prop- 
erty. Hationai  Bank  <tf  X}wniuMrci$  ▼.  Morris 
114  Mo.  255,  19:468 

180.  Under  How.  (Mich.)  Stat.  §  6193,  a 
chattel  mortgage  which  was  withheld  from 
record  for  fourteen  months  is  void  as  against 
intervening  creditors  who  take  possession  of 
the  mortgaged  goods  under  a  mortgage  given 
after  the  filing  of  the  first  mortgage,  to  secure 
a  debt  bicurred  before  such  flUng.  Dempsey 
V.  lYorzheitner,  86  Mich.  662,  18:  888 

181.  A  subsequent  mortgagee  with  notice  of 
prior  mortgage  is  not  a  subs^uent  mortgagee 
m  good  faith  as  to  whom  the  refiling  of  a  chat- 
tel mortgage  is  neeessary,  under  Kan.  Qen. 
Stat.  1889,  T  8905,  the  words  ^'subsequent 
purchasers"  and  "subsequent  mortgagees  in 
good  faith,"  in  If  80^»  mean  only  purchasers 
and  mortgagees  who  purchased  or  took  their 
mortgages  alter  the  expiration  of  the  year  from 
the  filing  of  the  mortgage.  Howard  v.  HuUihr 
inson  Mrst  Nat.  BarUi,  44  Kan.  549,  10:  687 

182.  Where  a  firm  consisting  of  two  partners 
being  the  owners  of  horses,  executed  a  chattel 
mortgage  on  them  to  plainti£F,  which  was  duly 
filed,  and  afterwards  one  of  the  partners  sold 
his  interest  in  the  horses  to  the  other,  and  re- 
ceived from  him  a  chattel  mortgage  on  them 
to  secure  the  purchase  money,  and  died  before 
the  time  for  renewing  the  first  mortgage,  and, 
after  the  time  for  renewing  it,  his  adininistra- 
tor  took  the  horses  under  9ie  latter  mortgage, 
the  plaintiff,  although  he  ne^ected  to  renew 
his  mortgage  by  films  the  affidavit  to  renew 
the  same,  required  by  Wis.  Rev.  Stat,  g  2315, 
may  recover  the  horses  of  defendant  after  a 
demand  and  refusal,  although  creditors  had 
filed  claims  with  him  against  the  estate  of  his 
intestate;  such  recovery  being  subject  to  the 
right  of  the  surviving  partner,  or  of  the  de- 
fendant, as  administrator,  to  redeem  them  from 
plaintiff's  mortgage,  by  paying  the  debt  it  was 

fiven  to  secure.     VUman  v.  Dunean,  78  Wis. 
18  9*  888 

188.  Under  Wis.  Rev.  Stet.  §  2815,  which 
provides  for  renewing  chattel  mortgages,  the 
only  effect,  as  to  creditors,  of  a  failure  to  renew 
a  chattel  mortga^,  is  to  render  it  invalid  as 
a^nst  such  creditors  of  the  mortgagor  as  ob- 
tain Hens  upon  the  property  after  the  time  ex- 
pires to  renew  the  mortgage.  Id. 

6.  E/Teet;  Bighta  of  Parti$i. 

184.  That  a  mortgage  of  railroad  stock  was 
ffiven  by  the  State,  which  owned  a  majority  of 
uie  stock,  does  not  bind  the  State  to  use  its  con- 
trolling interest  in  the  road  exclusivelv  in  the 
interest  of  its  mortgagees  of  the  stock,  or  to 
impress  the  earnings  received  by  the  lessor  of 
the  road  with  a  tmst  for  the  llenefit  of  such 
mortgagees.  Otbaon  v.  Bichmond  db  I).  B,  Co. 
(C.  C.  S.  D.  N.  Y.)  87  Fed.  Rep.  748, 8:  467 

185.  RaOroad  bondholders  to  whom  stock 
of  tiie  corporation  has  been  mortgaged  as  col- 
See  iBdez  to  Notes  Preeedlagb 


lateral  security  cannot  maintain  a  suit  in 
equity  to  charge  the  lessor  of  the  mortgaged 
road  with  the  earnings  derived  under  the  lease,, 
when  such  lease  is  not  alleged  to  be  void  or 
voidable  as  between  the  parties  to  it.  Id, 

Mortgagee  otweuueh 

186.  A  mortgagee  of  a  vessel,  who  after  de- 
fault takes  possession,  and  thereupon  consents 
that  the  mortgagor  may  make  two  trips  with 
the  vessel  in  consideration  oftheassigDment  to 
him  of  the  entire  freight  or  earnings  of  the 
vessel  upon  the  trips,  exclusive  of  charges  for 
towage,  is  entitled  to  the  net  earnings  of  the 
vessel  after  payment  of  claims  and  expenses  for 
a  trip,  where,  before  it  was  completed,  the  ves- 
sel was  seized  and  a  subsequent  mortgagee  paid 
off  the  claims  upon  it  and  brought  the  vessel 
to  port.  KiihbaU  v.  FarmerB  d  M.  Bank  (N. 
Y.J  188  N.  Y.  500,  80:  497 

187.  The  rights  of  a  first  mortgagee  of  a 
vessel  who  has  not  taken  possession  do  not 
affect  the  rights  of  the  second  and  third  mort- 
gagees, as  &tween  themselves,  to  the  profits 
from  the  use  of  the  vessel,  where  the  second 
mortgagee  has  taken  possession  and  there  has- 
been  a  default  on  all  the  mortgages.  Id. 


f.  Amgnmentj  SatitfacHon. 

188.  An  assignment  of  a  chattel  mortgage 
may  be  made  by  an  indorsement  on  the  mar- 
gin thereof.  &>dge$  v.  WiikinMn,  111  N.  C. 
56,  17:  645 

139.  One  who  pays  for  the  maker  a  note  se- 
cured by  a  chattel  mortgage,  and  receives  a 
new  note  asti  mortgage  therefor,  cannot  claim 
as  assignee  of  the  former  mortga||^  when  his 
own  proves  defective,  if  the  original  inten- 
tion was  to  cancel  the  former  note  and  mort- 
gage. Herr  v.  Donwr  Mill  db  M.  Go.  18  Colo- 
m,  8:  841 

140.  The  taking  of  a  second  mortgage  to  secure 
the  same  debt  secured  by  a  first  mortgage,  and 
upon  the  same  property,  does  not  operate  as  a 
satisfaction  ana  release  in  law  of  the  first 
mortgage.  Howard  v.  Hutehinson  First  Nat. 
Bank,  44  Kan.  549,  10:  687 


MOTIONS  AND  ORDERS. 

To  Baise  Question  on  Appeal,  see  Appbai* 
AKD  Error,  97-104. 

As  Equivalent  to  Plea  in  Abatement,  see 
Name,  1. 

Motion  in  Arrest  in  Criminal  Case,  see  Crim- 
inal Law,  22,28. 

1.  A  motion  for  Judgment,  which  says,  "The 
defendant  files  motion  for  judgment  on  the 
answers  to  interrogatories,  notwithstanding  the 
general  verdict  for  plaintiff,"  is  sufficient  in 
form  to  present  the  question.  L^uiwiUe,  N. 
A.dsC.B.  Go.  V.  Greek,  180  Ind.  189, 

14:  788 
2.  That  service  of  notice  of  amotion  to  place 
a  case  on  the  short-cause  calendar  is  defective 
because  the  copy  was  left  only  with  one  wha 
merely  has  desk  room  in  the  office  which  de- 
fendant's attorney  occupies  is  waived  if  such 
attorney  acquires  knowledge  of  the  attempted 
service,  and,  with  reason  to  believe  that  plain* 
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titts  attorney  is  relying  on  such  service,  suf- 
fers the  case  to  be  plaoed  upon  sach  calendar 
and  tried  without  objection.  Trrft^  ▼.  StaM 
46  111.  App.  462,  18:  600 

8.  Knowledge  on  the  part  of  defendant's  at- 
torney, of  an  attempted  service  upon  him  of  a 
notice  of  motion  to  place  a  case  upon  the  short- 
•caase  calendar,  by  leaving  a  copy  with  a  co- 
occupant  of  the  same  office,  will  be  assumed 
where  it  is  not  positively  denied,  but  the  affi- 
•davits  of  denial  merely  deny  facts  the  nonexist- 
ence of  which  is  perfectly  consistent  with  such 
knowledge,  Id, 

4.  No  notice  need  be  given  of  a  motion  by 
.an  amicus  curia  to  dii  misB  an  action  as  ficti- 
tious. Haley  v.  Eurotcn,  County  Baiik,  21 
Nev.  127,  12:  816 

5.  An  ordter  denying  the  motion  for  a  new 
trial,  which  recites  that  the  motion  was  made 
"upon  the  grounds  set  forth  in  defendant's  no- 
tice of  motfon,"  sufficiently  shows  that  a  no- 
tice was  given.    Bandall  v.  Duff,  79  Cal.  123, 

8:  764 
6.  Entry  of  an  order  overruling  a  motion  for 
«  new  trial  after  an  order  giving  judgment  on 
a  verdict  nunc  pro  tune,  where  both  rulings 
were  made  at  the  same  time,  is  a  mere  informal- 
ity and  immaterial.  HiUcer  v.  KeUey,  180  Ind. 
1)56,  16:  628 

7.  Orders  entered  after  decision  of  motions 
will  not  be  set  aside  to  try  issues  then  raised 
for  the  first  time.  JBdaw  v.  HobbtM,  76  Wis. 
«00,  8:  467 
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As  Affecting  Illegality  of  Act,  see  Casb,  6. 
Of  Legislators,  see  Courts,  89. 
Declarations  as  to,  see  Evidenob,  567,  568. 
Kelevancy  of  Evidence  as  to,  see  Evidencb, 

677-685. 
Proof  of,  in  Conspiracy,  see  Evidskcb,  907. 


MULTIFARIOUSNESS. 

flee  Action  or  Suit,  89-91. 


MUNICIPAIi  CORPORATIONS* 

I.  Is  Grneral. 

a.  Jnearporation, 

b.  IHviMon  or  Annexation, 

c.  C/iarter. 

II.  Powers,  Duties,  and  LiABiLimcs. 

a.  In  General;  Delegation  of  Power. 

b.  Legislative  Functions;   Ordinances, 

1.  In  General;  Bnaetment. 

2.  Validity;  Erteni  of  Bower, 

a.  General  Bule^, 

b.  As  to  Use  of  Streets, 
e.  Other  Instances. 

c.  Contracts  Generally. 

d.  Borromnp  Money  ;  Indebtedness, 

e.  As  to  Lights  and  Water  Supply, 

f.  Liability  for  Damages. 

1.  In  General. 

2.  For  Acts  <tf  Officers  or  Agents. 

g.  As  to  Taases. 

Hi.  Offiobrs. 
See  Index  to  Notes  Preoedin^, 


Rights  of  City  to  Recover  for  Removal  of 
Coal  from  Bed  of  Street,  see  Action  oh 
Suit,  16. 

Suit  by,  for  Benefit  of  Individuals,  see  Aotiqh 
OR  Suit,  21. 

Right  to  Recover  Back  Erroneous  Payment, 
see  AsBUHFsrr,  89-41. 

Ordinance  as  to  Bill  Boards,  see  Bill  Boabiw. 

Bonds  of,  see  Bonos,  III.  b. 

Boundaries  of,  see  Boundaries,  8,  4. 

For  Ordinance  as  to  Weight  of  Loaves  of 
Bread,  see  Bread. 

For  Establishment  of  Fire  Limits,  see  Build- 
ings, 20-24.   . 

For  Ordinance  as  to  Street-Car  Tickets,  see 
Carriers,  217,  ^18. 

Transferring  Cemetery  from  Town  to  City, 
see  Cembtbriks,  o. 

A  Trustee  of  Charity,  see  Chahities,  19-22. 

Unlawful  Discrimination  by  Ordinance  as  to 
Keeping  Livery  Stables,  see  Constitu- 
tional Law,  92. 

Due  Process  in  Extending,  see  Constitution- 
al Law,  158. 

Due  Process  in  Enforcement  of  Ordinance, 
see  Constitutional  Law,  181. 

Exercise  of  Police  Power  as  to  Cleaning  Side- 
walks, see  Constitutional  Law,  213. 

Validity  of  Agreement  with  Railroads,  see 
Contracts,  202. 

Relation  of  Courts  to  Municipal  Authorities, 
see  Courts,  60-^. 

Regulation  of  Electric  Wires,  see  Electric- 
al Uses  and  Appltanobs,  8,  9. 

Estoppel  of,  see  Estoppel,  1-7,  80. 

Regulations  to  Prevent  Fires,  see  FinEs,  2. 

Regulation  of  Gaspipes,  see  Qas,  2-4. 

Regulation  of  Rates  for  Ghis,  see  Gab,  5, 

As  to  Quarantine  Orders,  see  Health,  4. 

Right  and  Liabilities  as  to  Highways  Gener- 
ally, see  HieHWAYs. 

Effect  of  Vote  for  Ordinance  on  Voters'  Pri- 
vate Rights,  see  Highways,  44. 

Injunction  against  Contracts  by,  see  Injunc- 
tion, 87. 

For  Ordinances  as  to  Intoxicating  Liquors, 
see  Intoxicating  Liquors.  5. 

License  from,  see  Liobnsb,  II. 

Running  of  Statute  against,  see  Ldcftation 
OP  Actions,  1,  18-15. 

Regulating  Livery  Stables,  see  Livery  Sta- 
ble, 2. 

Power  to  Declare  Nuisance,  see  Nuisances, 
46. 

As  to  Nature  and  Incumbency  of  OfQce,  see 
Offiobrs,  16,  65. 

Use  of  Public  Park,  see  Parks  and  Squares, 
2-4. 

As  to  Parliamentary  Rules  in  Action  of,  see 
Parliamentary  Law,  7, 12. 

Removal  of  President  of  Council,  see  Parlia- 
mentary Law,  16. 

Seal  on  Pleading  of,  see  Pleading,  5. 

For  Public  Improvements  by,  in  General,  see 
Public  Improvements. 

Title  of  Statutes  us  to,  see  Statutes,  65-74, 
86,  86. 

Special  Legislation  as  to,  see  Statutes,  114- 
125. 

Grants  by,  to  Street  Railways,  see  Street 
Railways,  I. 

For  Regulation  of  Street  Rail  way  s,see  Street 
Railways,  15,  19,  25-27. 
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Taxes  by,  on  Railroad  as  Affecting  Com- 
merce, see  Taxbs,  d6. 

Power  as  to  Toll  Roads,  see  Toll  Roads,  1. 

Powers  of,  as  to  Stream,  see  Watebs,  88. 

Liability  for  Surface  Water,  see  Waters,  104. 

Duty  as  to  PubUe  Well,  see  Waters,  129. 

Por  Grant  of  liigbt  to  Water  Company,  see 
Watsbs,  147, 148. 


I.  In  General. 

a.  Incorporation. 

1.  A  municipal  corporation  was  created  by 
Or.  Laws  1891,  p.  791,  incorporating  certain 
<jitie8  Darned  therein  as  the  "Port  of  Port- 
land," for  the  purpose  of  improving  the  navi- 
gation of  the  Willamette  and  Columbia  rivers 
between  those  cities  and  the  sea,  so  as  to  main- 
tain therein  a  ship  channel,  and  conferring  on 
it  power  to  borrow  money  and  levy  taxes  in 
the  furtherance  of  that  purpose,  within  the 
meaning  of  Or.  Const,  art.  11.  §2,  permitting 
the  creation  of  municipal  corporations  by 
special  Uw.  Cook  v.  Fort  tf  JP&rtland  (Or.) 
20  Or.  580,  13i  «88 

2.  A  constitutional  provision  for  the  incor- 
poration, organization,  and  dassiflcation  of 
cities  and  towns,  does  not  apply  to  other  mu- 
nidpal  corporations,  where  the  Constitution 
provides  for  "county,  citv,  town,  or  other 
public  municipal  corporations."  Be  Madera 
Irrig,  DUt,  Bonds,  92  Cal.  296,  841,  14:  756 

8.  It  is  not  an  unconstitutional  delegation  of 
legislative  power  to  create  a  municipal  corpo- 
ration, to  provide  that  such  a  corporation  shall 
not  be  created  under  a  general  law  without  an 
affirmative  vote  of  those  who  are  to  be  affected 
by  its  creation.  Id. 

4.  No  provision  for  a  hearing  of  the  land- 
owners is  necessary  on  the  organization  of  an 
irrigatioD  district,  which  is  a  public  corpora- 
tion created  by  vote  of  the  electors  at  an  elec- 
tion called  by  the  board  of  supervlBors  on  a 
petition  of  freeholders.  Id, 

5.  A  long-continued  legislative  construc- 
tion of  R.  1.  Const,  art.  4,  ^  17,  requiring 
bill  for  the  creation  of  a  corporation,  except 
for  certain  purposes,  to  be  continued  until  an 
other  election  of  members  of  the  General  As 
sembly,  with  public  notice  of  its  pendency, 
having  regarded  the  section  as  not  extending 
to  public  corporations,  and  the  section  having 
<niginated  in  fears  relating  to  private  corpora- 
tions, the  court  regards  it  sufficiently  douDtf  ul 
whether  such  secdon  reUtes  to  public  corpora- 
tions so  that  it  will  not  declare  a  statute  creat- 
ing a  public  corporation  unconstitutional  be- 
cause it  was  enacted  without  continuance  and 
notice  under  that  section.  BUsU  t.  Ifdrraffan- 
tett  Dist.  16  R.  I.  424,  8:  296 

6.  A  statute  giving  enlarged  powers  to  the 
authorities  of  towns  contammg  unincorporated 
villages  of  1,000  inhabitants  each,  without  in- 
corporating the  viUages,  but  allowing  them 
still  to  remain  a  part  of  the  town  for  all  pur- 
|)oses  of  taxation  and  government,  does  not 
violate  Wis.  Const,  art.  11,  g  8,  providing  that 
it  shall  be  the  duty  of  the  Legislature,  and  em- 
powering it,  to  provide  for  the  organization 

See  Index  to  Notes  Preeedln|f« 


of  cities  and  incorporated  villages.    Land^ 
Lofff  dh  Lumber  Oo.  v.  Brown^  78  Wis.  994, 

8:  478 

b.  Diifuion  or  Annexation. 

» 

See  also  infra^  109. 

7.  If  a  part  of  a  territory  of  a  municipal 
corporation  is  separated  from  it  by  annexation 
to  another,  or  by  its  erection  into  a  new  cor- 
poration, unless  some  other  provision  is  made 
in  the  Act  authorizing  the  separation,  the  old 
corporation  (it  not  having  been  abolished)  re- 
mains subject  to  all  its  Ifobillties,  and  retains 
all  its  property,  including  that  which,  under 
the  change  of  boundaries,  happens  to  fall 
within  tbe  limits  of  the  other  corporation. 
Wiiuma  v.  Winona  County  School  Diet.  No. 
8e,  40  Minn.  18,  8:  40 
Annexation. 

8.  Annexation  of  territory  to  a  city  is  not 
an  ameodment  of  its  charter,  within  the 
meaning  of  the  provisions  of  the  Washing- 
ton Constitution  respecting  the  adoption  of 
amendments  by  cities  which  have  framed  their 
own  charters.  Btate,  SneU,  v.  Warner  (Wash.) 
4  Wash.  778,  17:  868 

9.  The  provisions  in  Md.  Const,  art.  8,  §  1, 
that  the  lines  of  a  county  shall  not  be  changed 
"  without  the  consent  of  a  majority  of  the  legal 
voters  residing  within  the  districts  which,  un- 
der said  proposed  chanffe.  would  form  a  part 
of  a  county  different  from  that  to  which  it 
belonged  prior  to  said  change,"  do  not  pre- 
vent the  legislature  from  extending  the  limits 
of  Baltimore  city  to  include  therein  parts  of 
Baltimore  County,  with  or  without  the  consent 
of  a  majority  of  the  voters  witliin  the  annexed 
district.    Daly  v.  Morgan,  69  Md.  400, 

1:  767 

10.  dtj  limits  may  be  extended  to  take  in 
oontiffuous  lands  (1)  when  thev  are  platted  and 
held  For  sale  or  use  as  town  lots;  (2)  whether 
platted  or  not,  if  they  are  held  to  be  brought 
on  the  market  and  sold  as  town  propertv  when 
they  reach  a  value  corresponding  with  the 
views  of  the  owner;  (8)  when  they  lumish  the 
abode  for  a  densely  settled  community,  or  rep- 
resent the  actual  growth  of  the  town  beyond 
its  legal  boundaries;  (4)  when  they  are  needed 
for  any  proper  town  purpose, — as,  for  the  ex- 
tension of  its  streets  or  sewen,  gas  or  water 
system,  or  to  supply  places  for  the  abode  or 
business  of  its  residents,  or  for  the  extension  of 
needed  police  regulation;  and  ^6)  when  they 
are  valuable  by  reason  of  their  aaaptability  for 
prospective  town  uses.  Vutal  v.  LitUe  Bock 
<§  A.  B.  Co,  54  Ark.  821,  820,  11:  778 

11.  City  limits  should  not  be  extended  to 
lake  in  contiguous  lands  (1)  when  they  are  used 
only  for  purposes  of  agriculture  or  horticul- 
ture and  are  valuable  on  account  of  such  use ; 
(2)  when  they  are  vacant  and  do  not  derive 
special  value  from  their  adaptability  for  city 
use,  although  their  value  may  be  enhanced  by 
reason  of  their  nearness  to  the  city.  Id. 

12.  Lands  on  the  opposite  side  of  a  river 
from  a  city  may  be  contiguous  to  it, within  the 
meaning  of  a  statttte concerning  the  extension 
of  the  city  limits.  Id. 

18.  Forty  acres  of  low,  flat,  and  wet  land 
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coTered  with  timber  and  not  platted,  but  hav- 
ing platted  lands  upon  two  siaes  of  it,  may  be 
properly  included  in  a  city  by  annexation,  if 
needed  for  town  purpoees  or  If  it  needa  omn- 
ized  local  government  to  reclaim  it  and  fit  it 
for  town  use.  Id. 

14.  Lands  occupied  by  the  proprietor  ex- 
clusively in  his  business  as  a  florist  and  farmer, 
to  which  no  streets  or  other  town  improvements 
extend,  and  which  the  line  of  city  settlements 
has  not  reached,  and  which  is  not  laid  off  for 
city  use  and  would  not  be  enhanced  in  value 
by  annexation,  but  would  be  subjected  therebv 
to  taxation,— is  not  properly  induded  in  teni- 
tory  annexed  to  the  city.  Id. 
Taxes  in  anmeaced  portloiu 

15.  It  is  within  the  power  of  the  Legislature 
to  make  territory  annexed  to  a  city  a  separate 
taxing  district  within  the  Umits  of  the  dty,  and 
fixing  for  a  limited  period  the  rates  of  assess- 
ment and  taxation  for  local  purposes  within 
such  district.     Daly  v.  Morgan,  69  Md.  400, 

1:  757 

16.  A  provision  fixing  for  a  limited  period 
the  rate  of  assessment  and  taxation  for  local 
purposes  within  a  taxing  district  compoeed  of 
tomtOTT  annexed  by  such  statute  to  a  city,  if 
It  shall  be  held  invalid  as  a  contract,  will  not 
invalidate  the  entire  Act,  at  least  where  such 
annexation  has  been  submitted  to  a  vote  of  the 
qualified  electors  in  the  annexed  district,  after 
a  full  discussion  of  the  questions  involved  as  to 
the  power  of  the  Legidature  to  make  such  a 
contract.  /  Id. 

a  Charter, 

See  also  tn/>*a  28. 

17.  Under  the  constitutional  provision  that 
city  charters  must  be  "consistent  with  and  sub- 
ject to  the  Constitution  and  laws  of  this  State," 
the  fact  that  certain  provisions  of  a  charter  may 
confiict  with  the  general  statutes  of  the  State 
will  not  render  the  charter  invalid  as  a  whole. 
Brooks  V.  Fisehsr,  70  Cal.  178.  4:  489 

18.  Under  Cal.  Const,  art.  11,  gS,  requiring 
a  city  charter  to  "be  submitted  to  the  Legis- 
lature for  its  approval  or  rejection  as  a  whole, 
without  power  of  alteration  or  amendment, 
md,  if  approved  by  a  majority  of  members 
elected  to  each  House,  it  shall  became  the 
charter  of  such  cit^,"  it  is  not  necessary  that  a 
resolution  approvmg  such  a  charter  be  ap- 
proved by  the  governor.  Id. 
Amendment* 

See  also  supra,  8. 

19.  A  proposed  amendment  to  a  city  charter 
may  be  amended  at  its  second  consideration  by 
the  city  council,  and  then  submitted  to  a  vote 
of  the  people  without  further  consideration  by 
the  coundJ  after  another  publication  period  of 
ten  dfnrs,  under  a  charter  which  provides  that 
amendments  to  itself  may  be  proposed  in  either 
House,  and  if  agreed^  they  shaU  be  entered 
on  the  journals  and  published  for  ten  consecu- 
tive day8,and  shall  then  be  resubmitted  to  each 
House  and  pursue  the  same  course  as  is  pur- 
sued by  any  ordinance,  and  if  then  agreea  to 
and  not  vetoed,  or  if  ptLSsed  over  a  veto,  shall 
be  submitted  to  the  voters  for  ratification. 
StaU,  Wie^enthal,  v.  Denny,  4  Wash.  185, 

16s  814 
80.  The  existence  of  confusion  on  the  part  of 
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the  voters,  and  inability  to  decide  which  way 
to  vote  upon  proposed  amendments  to  a  dty 
charter,  which  are  caused  by  the  submission 
of  so  many  at  onoe,  will  not  invalidate  the 
election,  although  it  is  increased  by  splitting  up 
the  oricinal  propositions  as  adopted  by  the  coun- 
cil and  published.  Into  more  than  twice  as 
many  for  submission  to  the  voters.  If  the  no- 
tice of  election  accurately  numbered  and  de- 
scribed the  final  subdivisions,  and  the  baDota 
referred  to  the  numbers  so  given.  Id, 

21.  Needless  separation  in  submitting  them 
to  the  voters,  of  two  proposed  amendments  to 
a  city  charter  which  are  indispensable  to  eac^ 
other,  will  not  canse  the  rejection  of  either  or 
both  if  each  has  received  a  majority  of  the  vote 
:ind  such  separation  is  justified  by  the  law. 

Id. 

23«  A  city  charter  cannot  require  for  its 
amendment  a  majority  of  all  the  voters  voting 
at  the  election  at  which  a  proposed  amendment 
is  submitted,  if  the  State  Constitution  provides 
for  the  ratification  of  such  a  proposed  amend- 
ment by  a  majority  of  the  qualified  voters  vot- 
ing thereon.  id. 


n.  PowEBS,  Duties,  akd  Liabiutom. 
a.  In  Oeneral;  Delegation  qf  Power. 

See  also  supra,  8. 

28.  The  intention  to  deprive  a  munidpal 
corporation  of  its  common-law  powers  will  not 
be  inferred  simply  because  certain  of  such 
powers  are  enumerated  and  conferred  upon  it 
by  its  charter,  while  no  mention  is  made  of  the 
rest  of  them.  Mount  Vernon  First  2fat.  Bank 
V.  SarUs,  129  Ind.  201,  18:  481 

24.  A  municipal  corporation  cannot  become  a 
trustee  to  collect  in  its  own  name—especially 
at  its  own  expense — separate  sums  of  money 
due  to  some  of  its  citizens  for  damages  from 
the  closing  of  streets  by  a  railro^.  J^eie 
Hdwn  V.  JVm0  ffawn  db  JD.  B.  Co.  62  Conn. 
252,  18:  866 

25.  The  purchase,  by  a  dty  or  town,  of  coal 
and  wood  as  fuel,  and  the  resale  thereof  to  its 
inhabitants,  is  not  a  public  service  whidh  can 
be  authorized  by  the  Legislature.  Opinion  cf 
ths  Justices,  155  Mass.  698,  16:  600 

26.  Under  Yt.  Rev.  Laws,  g  275,  a  town  may 
legally  build  a  town  house,  and  impose  taxa- 
tion therefor,  for  the  accommodation  of  its 
meetinss,  and  for  its  public  offices,  and  furnish 
the  building  with  improv^  conveniences,  and 
may  rent  a  part  of  it  for  income.  Bates  ▼. 
BasseU,  60  Vt.  580,  1:  166 

27.  A  town  may  lawfully  repair  an  old 
building  for  rental  purposes,  altliough  it 
would  be  illegal  if  the  primary  object  were 
to  invest  money  in  a  building  to  rent  Id. 
Delegation  of  power. 

See  also  infra^  49. 

28.  It  is  not  an  unconstitutional  delegation  of 
power  for  the  Legislature  to  authorae  a  city 
council  to  empower  the  dty  boaM  of  police  to 
make  rules  and  reorulations  In  reference  to  itin- 
erant musicians.  Com.  v.  Plaisted,  148  Mass. 
875,  8:  148 

I     89.  An  ordinance  delegating  to  the  owners 
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of  OD6  half  the  grotind  In  any  block  the  power 
to  determine  wnether  a  livery  stable  may  be 
erected  thereon  or  not  is  invalid  aa  an  an  con- 
etitutional  delegation  of  legislative  power. 
St.  I/mu  ▼.  Buma,  116  Mo.  — ,      80:  781 

80.  The  New  Jersey  *'Act  to  Establish  an 
Excise  Department  in  Cities  in  this  State  "  (N. 
J.  Supp.  Rev.  098,  000)  is  a  grant  of  original 
power  to  a  manicipal  department  the  creation 
of  which  is  entrusted  to  the  municipality  itself; 
it  is  not  a  delegation  of  power  to  the  munici- 
pality, to  be  by  it  passed  over  to  a  body  of  its 

own  creation.  SHaU^  -K^.  ▼•  Trenton  (N.  J. 
dup.)  51  N.  J.  L.  (22  Yroom)  498.       6s  868 

81.  The  power  to  fix  the  grade  of  a  street 
oannot  be  delegated  by  a  city  council  to  a 
contractor.  ZaSdy.  LouimUs  Bapt,  Orp?uini 
Edme,  92  Ky.  89,  18:  668 

82.  A  city  council  cannot  delegate  to  any 
committee,  ofBcer,  or  person  the  power  con- 
ferred upon  it  by  charter  toprescrine  the  width 

of  ridewalks.  MoOraweU  t.  Briitoly  89  Ya- 
062.  80:  668 

83.  Under  the  New  York  City  Charter  (Acts 
1873,  chap.  835,  §  91)  embodied  in  the  Consoli- 
dation Act  of  1882,  S  04,  conferring  upon  the 
Common  Council  of  l^ew  York  City  the  power 
and  duty  of  deciding  in  each  particular  case 
whether  the  provisions  as  to  letting  a  contract 
by  public  advertisement  shall  be  dispensed 
with,  where  work  for  the  corporation  is  to  be 
performed  requiring  an  aggregate  en)enditure 
of  more  than  $1,000,  an  ordiniance  delegating 
to  the-  Commissioner  of  Public  Works  power 
to  decide  whether  work  for  the  city  shall  be 
done  by  contract  or  otherwise  is  void  as  being 
an  unlawful  delegation  of  authority.  P/ielpe  v. 
Ifew  York,  112  N.  Y.  210,  8:  686 

b.  Legislative  FuneiioM;  Ordinaneee. 

1.  In  General;  Enactment, 

84.  A  city  council  may  accomplish  its  pur- 

IX)8e  by  resolution  as  well  as  by  ordinance, 

where  it  has  power  to  act  and  its  charter  does 

not  prescribe  the  manner  of  action.    Orato- 

fordsnOle  v.  Braden,  180  Ind.  149,      14:  868 

85.  Valid  ordinances  have  the  forue  of  laws, 
and  are  as  binding  upon  inhabitants  of  a  munici- 
pality as  are  the  statutes  of  the  state  upon  its 
citizens  generally.  Taernna  t.  LiUe  (Wash.) 
4  Wash.  797,  18:  878 

30.  Whenever  a  city  ordinance  can  be  so  con- 
strued and  applied  as  to  give  it  lorce  and  valid- 
ity this  will  be  done  by  the  courts,  altbouffh 
the  construction  so  put  upon  it  may  not  be  the 
most  obvious  and  natural  one,  or  the  literal 
one.    Swift  Y.  Topeka,  4S  Khn.  071,    8:  778 

87.  Tbe  adjournment  of  the  House  of  Del- 
egates on  the  day  bills  arc  presented  to  the 
mayor  for  his  approval  will  not  prevent  them 
from  becoming  valid  ordinances,  if  duly  filed 
by  the  mayor,  with  his  approval,  in  the  city 
register's  office,  although  the  charter  of  the  city 
provides  that  every  bill  shall  be  "returned 
within  ten  days  to  the  House  in  which  the  same 
originated.'*  Barber  Asphalt  Paving  Co.  v 
Hunt,  100  Mo.  22,  8:  1 10 

88.  The  constitutional  requirement  that  a 
sUtute  shall  have  only  one  object  which  shall 
be  expressed  in  its  title  has  no  application  to 
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municipal  ordinanceAi     People  v.  Hanrahan, 
75  Mich.  Oil.  4:  761 

39.  An  ordinance  amending  a  section  •  of  a 
former  ordinance,  providing  tbat  such  section 
'*  shall  read  as  follows,"  stating  the  provisions, 
becomes  the  entire  section;  and  anything 
omitted  therefrom  which  was  in  the  oriffinia 
flection  is  repealed.  JadcaonviUe  v.  LeSwith 
20Fla.l08,  9:69 

40.  Where  a  city  charter  prescribes  the  man- 
ner of  passing,  and  the  number  of  dty  council 
necessary  to  pass,  ordinances,  an  ordinance 
passed  under  the  charter  authority  in  any  other 
manner  is  void.  Id. 
Ratification. 

41.  A  ratification  of  a  resolution  of  a  common 
council  donating  city  land  to  a  railroad  com- 
pany, passed  when  the  vice-president  of  the 
road  was  a  councilman  and  voted  for  it,  is  ef- 
fected by  a  subsequent  resolution  of  the  council 
passed  at  a  time  when  he  was  not  a  member, 
directingthe  execution  of  a  deed  which  wU' 
render  valid  a  deed  executed  in  pursuance  of 
it  V^oH  Wa/yne  v.  Lake  Shore  d  M.  8.  B.  Co. 
182  Ind.  658,  18:  867 

2.  Validity;  Extent  of  Power/ 

a.  General  Bules, 

49.  A  town  council  which  has  power  to 
pass  all  such  ordinances  as  shall  appear  neces- 
sary and  requisite  for  the  health,  welfare, 
etc.,  of  the  town,  has  the  exclusive  right  to 
judge  what  is  * 'necessary  and  requisite*'  to 
preserve  the  health  of  the  town.  Summer- 
ville  v.  Pressley,  38  8.  C.  50,  8:  854 

48.  Where  tiie  language  of  a  statute  author- 
izing an  exercise  of  the  police  power  is  so  broad 
as  to  include  things  which  are  not,  as  well  as 
those  which  are,  subjects  of  the  power,  the  ex- 
ercise of  such  power  will  be  confined  to  things 
which  are  legally  the  subjects  of  the  power. 
Jacksonville  v.  Ledwith,  20  Fla.  108,       9:  69 

44.  A  penal  ordinance  to  punish  violations 
of  another  ordinance  which  is  void,  is  also 
void.    Slate  v.  Tenant,  110  N.  C.  009, 

16:  488 
Valid  in  part. 

45.  An  ordinance  may  be  good  in  part,  al- 
though bad  in  part,  if  the  bad  parts  may  be 
eliminated,  leaving  the  essentials  of  a  complete 
ordinance.  Detroit  v.  Ft.  Wayne  A  B.  L  U. 
Go.  95  Mich.  450,  80:  79 

40.  The  invalidity  of  a  portion  of  an  ordi- 
nance attempting  to  authorize  the  construction 
of  an  elevated  portion  of  a  street  railroad  will 
not  idfect  other  porUons  of  the  ordinance  giv- 
inir  the  right  to  lav  tracks  on  the  surface. 
Koch  V.  NoHh  Ave.  R.  Co.  75  Md.  223, 

16:  877 

47.  An  ordinance  is  not  invalid  because 
some  of  its  provisions  are  to  take  efiPcct  in  tibe 
future  and  upon  a  contingency.  RvAhviUe  v. 
BushvilU  Natural  Gas  Co.  182  Ind.  575. 

16:  821 

48.  That  tbe  penal  provision  for  the  en- 
forcement of  an  ordinance  imposing  an  occu- 
pation tax  is  void  does  not  invalidate  the  re- 
mainder of  the  ordinance.  Magenau  v.  Fre- 
mont, 80  Neb.  843,  9:  786 
Partiality* 

49.  A  city  ordinance  forbidding  the  keep* 
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iDg  of  iDflammable  or  ezplorfve  oAb  within  the 
city  without  license  from  the  common  council, 
and  reaerring  to  the  latter  the  right  to  grant  or 
refuse  the  license,  dependent  upon  whether  it 
deems  the  location  and  buildings  suitable  and 
the  person  a  proper  person,  and  that  the  license 
may  be  revoked  at  any  time  at  the  option  of 
the  council,— is  invalid  as  permitting  the  exer- 
cise of  an  arbitrary  discrimination.  Richmond 
V.  Dudley,  129  Ind.  112,  18:  687 

Reversing  on  Rehearing,  10:  187 

50.  The  rule  that  ordmances  must  be  gen- 
eral and  impartial  does  not  imply  to  an  ordi- 
nance requiring  a  street-railway  company  to 
keep  tickets  for  sale  upon  its  cars,  where  this 
is  enacted  by  virtue  of  a  reservation  of  power 
in  a  bill  under  which  the  companv  began 
operations  and  which  partakes  of  tho  character 
of  a  contract  Detroit  v.  Ft  Wayne  A  B.  L 
B,  Go.  95  Mich.  456,  80:  79 
Reasonableness. 

51.  Municipal  ordinances  must  be  reason- 
able, and  the  penalties  prescribed  for  their 
violation  must  also  be  reasonable  as  well  as 
definite.    Be  Ah  You,  88  Cal.  90,       11:  408 

52.  An  ordinance  permitting  a  fine  of  $1,000 
to  be  imposed  as  a  penaltv  for  visiting  a  disor- 
derly house  is  unreasonable,  especialfy  where 
the  penalties  prescribed  by  the  Penal  Code  of 
the  State  for  similar  offenses  are  much  less. 

Id. 

58.  A  court  should  not  set  aside'  a  munici- 
pal ordinance  for  unreasonableness,  unless  it 
is  manifestly  so  on  its  face,  or  is  based  on 
fraud,  or  was  paraed  in  wanton  disregard  of 
private  rights,  or  exceeded  the  power  of  the 
council.     Olympia  v.  Mann,  1  Wash.  389, 

18:  160 

Deflniteness  of  penalty. 

54.  The  amount  of  a  penalty  for  violation 
of  a  municipal  ordinance  may  be  left  to  the 
discretion  of  the  court,  within  fixed  reasonable 
limits;  but  the  maximum  limit  must  be  rea- 
sonable.   Be  Ah  You,  88  Cal.  99,      1 1:  408 

55.  Under  Ind.  Rev.  Stat.  1881.  §3155,  pro- 
viding that  a  common  council  may  enact  penal- 
ties for  the  violation  of  ordinances,  not  exceed- 
ing $100  for  any  offense,  an  ordinance  is  not 
invalid  because  it  does  not  fix  a  sum  definite 
as  a  penalty,  but  leaves  it  to  the  court  to  fix 
the  amount  at  any  sum  not  exceeding  $100. 
BilU  V.  Oo8hen,  117  Ind.  221,  3:  861 

56.  In  a  city  ordinance  regulating  vending 
of  fresh  meats,  and  ordaining  that  any  viola- 
tion thereof  shall  be  punishable  by  fine  or  im- 
prisonment not  exceeding  a  specified  maxi- 
mum, the  penalty  prescribed  is  not  void  for 
uncertainty.    Atkins  ▼.  Phillips,  26  Fla.  281 . 

10:  158 

57.  In  a  city  ordinance  regulating  the  vend- 
ing of  fresh  meats  and  ordaining  that  any  vio- 
lation thereof  shall  be  punished  by  fine  or  im- 
prisonment not  exceeding  a  specified  maximum, 
the  leaving  to  the  court  to  fix  the  penalty  of 
each  offense  according  to  its  circumstances  is 
not  unauthorized  by  a  charter  authorizing  the 
imposition  by  ordinance  of  fines  and  Imprison- 
ment for  a  breach  of  any  ordinance,  and  pro- 
viding a  municipal  court  for  the  trial  of  offenses 
against  ordinances.  Id. 
Repealability, 

58.  The  legislative  power  of  the  mayor  and 
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city  council  of  Baltimore  cannot  be  abridged 
by  the  passage  of  an  irrepealable  ordinance. 
Lake  Boland  EUv.  B.  Co,  v.  Baltimore  (Md.> 

77  Md.  — ,  80:  188 

59.  A  city  council  by  exercising  the  power  to- 
grade  and  improve  streets  cannot  abridge  the 
capacity  of  its  successors  to  perform  their 
duties  in  that  behalf  as  the  public  interests 
may  demand.  Columbus  GasUght  db  O.  Oo.  v. 
Columbus,  50  Ohio  St.  — ,  19:  510 

b.  As  to  Use  of  Streets, 

60.  An  ordinance  of  a  city  of  the  second 
Class  in  Kansas,  tnai;  aeciares  it  unlaw tui  lor 
any  person,  society,  association,  or  organiza- 
tion, under  whatsoever  name,'  to  parade  any 

{)ublic  street,  avenue,  oralley  of  the  dty,  shout- 
ng,  singing,  or  beatine  drums  or  tambourines, 
or  pla^ng  upon  any  other  musical  instruments, 
or  doing  any  other  act  designed,  intended,  or 
calculated  to  attract  or  call  together  an  unusual 
crowd  or  congregation  of  people  upon  any  of 
said  public  streets,  avenues,  or  alleys,  without 
first  having  obtained  in  writing  the  consent  of 
the  ma3*or,  or,  in  his  absence,  the  president  of 
the  city  council,  city  clerk,  or  city  marshal,  in 
the  oraer  named,  authorizing  such  parade, — 
is  of  doubtful  delegated  power,  is  unreasona- 
ble, does  not  fix  the  conditions  uniformly  and 
impartially,  contravenes  common  right,  and  ia 
illegal  and  void.  Anderson  v.  Wellington,  40 
Kan.  178,  8:  110 

61.  A  rule  of  the  Boston  board  of  police, that 
"no  person  shall  sing  or  play  or  perform  on 
any  musical  instrument  in  the  streets  or  public 
places  of  the  city  of  Boston,  except  in  connec- 
tion with  a  funeral,  a  military  parade,  or  a  pro- 
cession of  a  political,  civic,  or  charitable  organ- 
ization, for  which  a  police  escort  is  provided, 
unless  licensed  thereto  by  the  board  of  police 
for  the  city  of  Boston,  or  as  hereinafter  set 
forth." — ^18  within  the  authority  conferred  upon 
that  board  to  regulate  "itinerant  musicians,*' 
and  is  reasonable  and  valid.  Com,  ▼.  IHaiMted 
148  Mass.  875,  8:  148 

62.  The  power  given  to  a  municipal  corpora- 
tion by  its  charter  to  control  ana  regulate  the 
manner  in  which  streets  shall  be  used  does  not, 
expressly  or  by  implication,  give  power  to  pass 
an  ordinance  prohibiting  the  circulation  or  giv- 
ing away  of  any  circulan,  hand-biUs,  or  adver- 
tising cards  in  or  upon  any  of  the  public  streets 
and  alleys  of  the  city.    People  v.  Armstrong 

78  Mich.  288,  8:781 
68.  A  municipal  ordinance  making  it  unlaw- 
ful to  "circulate,  distribute,  or  give  away  circu- 
lars, hand-biUs,  or  advertising  cards  of  any  de- 
scription in  or  upon  any  of  the  public  streets  and 
allevs"  of  a  city,  even  if  it  can  be  held  to  be 
within  the  general  power  granted  by  the  dty 
charter  to  control  and  regulate  the  use  of  streets, 
is  unreasonable  and  unwarranted,  so  far  as  it 
applies  to  giving,  to  those  who  express  or  ap- 
pear to  express  a  desire  therefor,  small  cards  of 
invitation  to  attend  meetings  of  the  Toung 
Men*s  Christian  Association.  Id* 

64.  A  special  license  may  be  given  for  the 
use  of  streets  fay  an  elecUic-lieht  company, 
although  a  general  ordinance  is  neoessar^r  to 
make  regulations  as  to  the  mode  of  using 
streets.    Orowder  v.  Sullivan,  128  Ind.  486, 
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Regiil>tlng  street  ears. 

65.  Reasonable  regulatioDB  controlling  the 
mnning  of  street  cars  may  be  adopted  by  a 
municipal  council,  under  a  charter  giving 
power  to  pass  ordinances  necessary  and  proper 
for  good  government,  order,  and  protection  of 
persons  and  property;  and  also  to  prescribe 
the  manner  in  which  corpcMrations  or  persons 
shall  exercise  any  priyilege  granted  to  them  in 
the  use  of  any  street  SSite,  TreiUon  Hcrm  B. 
Co,  V.  Trenton  (N.  J.  Sup.)  58  N.  J.  L.  (24 
Yroom)  182,  11:  410 

66.  An  ordinance  requiring  the  conductor 
and  driver  of  a  street  car  to  keep  a  vigilant 
watch  for  all  vehicles  and  persons  on  foot, 
especially  children,  and  stop  the  car  in  the 
shortest  time  and  space  possible  on  the  first  ap- 
pearance of  dan^r  to  them,  is  valid  under  a 
charter  which  gives  power  to  make  ordinances 
not  Inconsistent  with  the  general  law,  and  to 
license  and  regulate  the  construction  and  ope- 
ration of  street  railroads.  Fath  v.  Tower  Orate 
<fiX.  jS.  a».  105  Mo.  537,  18:  74 


A  Other  Inetaneei, 


67.  An  ordinance  prohibiting  the  cultivation 
for  agricultural  purposes  of  more  than  one 
eighth  of  an  acre  oy  any  family  or  household 
within  the  corporate  limits,  except  for  flower 
gardens,  or  grapes,  or  trees,  and  except  for 
planting  oats,  rye,  or  barley,  between  Novem- 
ber 1  and  February  15,  is  a  valid  exercise  of 
police  power,  under  a  charter  giving  full 
power  to  make  ordinances  which  shall  appear 
to  the  council  "necessary  and  requisite"  for 
the  welfare,  convenience,  and  health  of  the 
town.    SummerviUe  v.  Preesley,  88  S.  C.  56, 

8:  864 
As  to  private  contraete. 

68.  A  city  ordinance  providing  that  eight 
nours  labor  constitutes  a  legal  day's  work, 
where  performed  under  a  contract  of  the  city, 
and  that  anyone  who  under  such  contract  de- 
mands, receives,  or  contracts  for  more  than 
eight  hours'  labor  in  one  dav  from  any  person, 
or  who  employs  Chinese  laoor,  shall  oe  guilty 
of  misdemeanor  and  punished  b^  fine, — ^is  an 
attempt  to  prevent  certain  parties  from  em- 
ploying others  in  a  lawful  business,  and  is 
therefore  unconstitutional  and  void.  Se  Kubaeh 
85  Cal.  274,  9:  488 

69.  A  ^enal  ordinance  to  enforce  a  contract 
with  a  city  is  void,  where  it  does  not  relate 
to  the  morals,  health,  or  safety,  of  the  people. 
Newport  v.  Nevoport  d  0.  Bridge  Co.  90  Ky. 
198,  8:  484 

70.  An  ordinance  to  compel  a  bridge  com- 
pany to  sell  100  tickets  for  $1  according  to  its 
contract  with  a  city  is  not  an  exercise  of  police 
power,  but  relates  merely  to  a  contract  in  re- 
spect to  a  financial  matter.  Id. 

71.  The  power  to  require  a  street  railroad 
company  to  sell  tickets  on  each  car  includes 
Uie  power  to  enfoice  the  ordinance  by  fine. 
DetroU  v.  Ft.  Wayne  db  B.  L  B.  Co.  ^ch.) 
96  Mich.  456,  80:  79 
As  to  private  trespass. 

72.  A  common  council  of  a  borough,  or- 
ganized under  the  New  Jersey  Act  for  the 
xormation  of  boroughs  (N.  J.  Supp.  Rev.  p. 

See  Zndez  to  Noies  Precedingh 


44)  has  no  power  to  pass  an  ordinance  makinr 
a  private  trespass  penal  Breggvglia  v.  Loiu 
(N.  J.  Sup.)  58  N.  J.  L.  (24  Yroom)  168, 

11:  407 
Markets;  sale  of  produce. 

78.  A  city  has  no  ri^ht  to  shut  out  the  pro- 
ducers of  fresli  provisions  and  farm  and  gar- 
den articles  from  having  convenient  access 
directly  to  consumers.  Hughes  v.  Detroit  Be- 
corder'9  Ct.  75  Mich.  574,  4:  86a 

See  also  License,  II.;  Marrsts. 

74.  The  police  power  of  states  to  establish 
and  regulate  markets,  conferred  by  a  State 
upon  municipal  corporations,  renders  it  com- 
petent for  such  corporations,  if  the  authority 
delegated  is  sufficient,  to  prohibit  the  sale  of 
such  articles  as  are  within  the  exercise  of  the 
police  power  and  usually  sold  at  markets,  else- 
where than  at  a  duly  established  market 
JackeonviUe  v.  Ledwith,  26  Fla.  168,      9:  69 

75.  Under  a  grant  to  a  municipal  corpora> 
tion  of  power  to  regulate  by  ordinance  tie 
vending  of  certain  articles  of  food,  sales  may 
be  restricted  to  markets  duly  established  by 
ordinance.  Id. 

76.  A  grant  to  a  municipal  corporation  of 
power  to  regulate  by  ordinance  the  vending  of 
certain  articles  of  diet  gives  authority  to  pre- 
scribe by  ordinance  reasonable  times  and  places 
for  their  sale,  and  to  prohibit  their  sale  else- 
where. Id. 

77.  The  grant  to  a  city  of  authority  to  reg- 
ulate the  vending  of  meats,  etc.,  does  not  give 
power  to  tax,  for  purposes  of  revenue,  the  oc- 
cupation of  vending  any  of  the  named  articles. 

Id. 
See  also  Licxnse,  II. 
Steam  whistlof . 

*<  8 .  An  ordinance  prohibiting  railroad  steam 
whistles  to  be  blown  in  a  city  is  a  nullity  sa 
far  as  it  conflicts  with  the  general  law  of  the 
State  requiring  whistles  to  w  blown  as  signals 
to  persons  on  the  track.  Katzenberger  v. 
Lawo,  00  Tenn.  285,  18:  186 

Inspeetion  of  boilers. 
79.  An  ordinance  providing  for  the  inspection 
of  steam  boilers,  tanks,  pipes,  apparatus,  etc, 
at  the  expense  of  the  owners,  and  creating  a 
board  of  examiners  and  inspectors,  cannot  be 
supported  by  the  general  welfare  clause  in  a 
city  charter,  authorizing  all  ordinances  neces- 
sary to  preserve  the  peace  and  good  order  of 
the  city  and  to  maintain  its  cleanliness  and 
health.    State  v.  Boberteon,  45  La.  Ann.  617.. 

80:  691 

80.  All  that  a  city  can  do  in  relation  to  boilers 
and  steam  engines,  under  a  general  charter 
with  powers  to  preserve  peace,  good  order, 
deanliness  and  health,  is  to  so  locate  them  that 
the  least  injury  will  be  done  in  case  of  an  ex- 
plosion. Id. 
Pawnbrokers* 

81.  An  ordinance  requiring  pawnbrokers 
to  take  out  licenses  is  not  authorized  by  a  stat- 
ute empowering  city  councils  to  make  by-laws 
and  ordinances  not  inconsistent  with  the  laws 
of  the  Btate  and  necessary  to  carry  out  the 
objects  of  the  corporation.  Shuman  v.  Fort 
Wayne,  127  Ind.  109,  11:  878 
Sale  of  liquors. 

82.  Authority  to  make  such  ordinances  as 
may  be  expedient  for  maintaining  the  peace, 
good  government,  and  welfare  of  a  dty,  not 
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JncoDsistent  with  the  laws  of  the  State,  Is  saffi- 
cient  to  authorize  an  ordinanoe  proyictuig  that 
cider  shall  not  he  sold  in  quantities  less  than 
one  gallon,  or  drank  at  the  place  of  sale.  Law- 
renee  v.  Monroe,  44  Kan.  007,  10:  580 

83.  An  ordinance  prohibiting  the  sale  of 
liquors  or  wines  in  dance  cellars  or  other  places 
where  masical  and  theatrical  entertainments  are 
^ven,  and  where  females  attend  as  waitresses, 
IS  within  the  general  grant  of  power  to  make 
local  police,  sanitary,  and  other  r^ulations  not 
in  conflict  with  general  laws.  JSkcparte  Hayes, 
98  Cal.  555,  80s  701 

Houses  of  ill  fiune. 
84.  The  authority  ^ven  by  the  Michigan  Con- 
etitution  to  the  Legislature,  to  delegate  to  mu- 
nicipal corporations  the  right  to  enact  ordi- 
nances for  the  prevention  of  vice  and  immoraU 
ity  and  the  enforcement  of  good  order,  is  a 
warrant  for  the  grant  of  power  in  the  charter 
of  the  city  of  Detroit  to  pass  ordinances  pro- 
hibiting tiie  keeping  of  houses  of  ill  fame  and 
to  punish  the  keepers  and  owners  thereof;  and 
such  an  ordinance  is  not  to  be  defeated  by  the 
fact  that  a  criminal  law  is  thereby  made  local 
and  that  such  power  does  not  appertain  to 
matters  which  cities  have  always  been  used  to 
regulating,  or  by  the  fact  that  there  is  a  state 
etatute  on  the  subject  which  provides  a  differ- 
ent punishment  for  the  same  offense.  Peoph 
T.  Uanrahan,  75  Mich.  611,  4:  761 

85.  The  provision  in  the  charter  of  Detroit, 
Michigan,  that  the  common  counell  may  bv 
ordinance  prohibit  the  keeping  of  houses  of  ill 
fame  and  punish  such  keepers,  was  not  Im- 
pliedly repealed  by  the  Michigan  Act  of  1887, 
making  such  keeping  a  felony,  and  so  amend- 
ing the  pre-existing  statute^  which  punished 
it  only  as  a  misdemeanor.  Id, 
Nuisknce. 

86.  A  city  ordioance  providing  punishment 
for  the  maintenance  of  a  nuisance  is  not  in- 
valid or  unconstitutional  because  the  general 
statutes  of  the  state  provide  for  the  punish- 
ment of  liice  offenses.  People  ▼.  Det/roit  White 
Lead  Works,  82  Mich.  471,  9s  788 

c.  Contracts  QeneraZly, 

See  also  supra,  88;  and  infra,  12^182. 

87.  A  city  can  bind  itself  by  such  contracts 
oniy  as  it  is  authorized  by  its  charter  to  make, 
and  cannot  deny  to  itself  the  right  to  exercise 
the  legislative  powers  vested  in  its  common 
council.  Syracuse  Water  Co.  v.  Syracuse,  116 
N.  Y.  167,  5:  546 

88.  An  ordinance  which  is  in  effect  an  offer 
by  a  city,  when  accepted,  creates  a  contract  to 
be  construed  and  interpreted  like  any  other 
written  contract.  Vincennes  v.  Citizens  Oas- 
light  ik  G,  Go,  182  Ind.  114,  16:  485 

89.  The  passage  of  an  ordinance  constitut- 
ing an  offer  which  is  accepted  as  a  contract,  if 
the  contract  is  included  within  the  terms  of  a 
prior  ordinance  requiring  proposals  for  work, 
is  a  repeal  of  the  prior  ordinance  pro  tanto. 

Id. 

90.  An  ordinance  granting  the  privilege  to 
lay  gas  mains  and  pipes  in  the  dtv  streets  for 
twenty-five  years  on  certain  conditions,  con- 
taining a  provision  that  the  city  shall  take 
sufficient  gas  for  certain  lamps,  without  men- 
See  Indez  to  Notoe  Pgecediwgb 


tioning  any  other  period,  make8.a  contract  to 
take  (£e  quantity  of  gas  specified  for  a  term  of 
25  years.  J^ 

For  creauatinf  ftunubce* 

91.  A  village  board  may  contract  for  a  cre- 
mating furnace  to  consume  garbage  or  dead  ani- 
mals, etc., as  a  means  of  conserving  the  health 
of  the  dty,  under  the  general  power  conferred 
to  prevent  and  abate  nuisances.    Kiltinfftan^ 
V.  Superior,  83  Wis.  222,  18:  45 

For  use  of  patent. 

^.  The  fact  that  the  mode  of  building  & 
cremating  furnace  is  patented  will  not  make 
the  contract  of  a  municipal  corporation  for  its 
construction  void,  when  the  contract  for  per- 
forming the  work  and  furnishing  the  materials 
is  let  to  the  lowest  bidder,  with  the  under- 
standing that  the  patentee  will  allow  the  use 
of  his  patent  and  superintend  its  construction 
in  consideration  of  a  certain  specified  sum  paid 
him  bywhoever  secures  the  contract.        Id. 

98.  The  fact  that  the  work  of  street  paving 
prescribed  by  an  ordinance  is  covered  1^  let- 
ters-patent under  which  the  exclusive  right  is 
held  by  one  company,  and  that  therefore  no 
competition  for  the  work  is  possible,  will  not 
prevent  letting  a  cc^tract  for  the  work  under 
a  charter  providing  that  such  contracts  shall 
be  let  to  the  lowest  responsible  bidder.  Bar- 
ber Asphalt  P.  Co.  V.  Bunt,  100  Mo.  22, 

8t  110 
Ch&nffe  or  abandonment* 

94.  A  change  in  a  matter  of  detail — such  aa 
in  the  heating  of  a  public  building — may  be 
made  without  filing  plans  and  siMcificationa 
and  advertidng  for  proposals  as  required  1^ 
statute  in  letting  the  original  contract  for  the 
building.  QihsoiC County  Comrs.  t,  OineifimaU 
Steam  Beating  Co.  128  Ind.  24u.        18:  508 

95.  One  contracting  for  a  certain  compen- 
sation to  perform  work  for  a  municipal  cor- 
poration in  connection  with  a  public  improve^ 
ment  is  bound  to  take  notice  that  the 
corporation  may  at  any  time  change  the  plan 
of  the  work  or  even  abandon  it  altogether;  and 
he  cannot  recover  damages  for  the  refoaal  of 
the  corporation  to  complete  its  improvement, 
even  idthough  the  effecU  of  such  refund  is  to 
deprive  him  of  the  compensation  agreed  upon. 
SchipperY.  Auroia,  121  Ind.  154,        6:  818 

96.  If  a  municipal  corporation  in  maUng 
an  improvement  wholly  within  its  powen 
enters  into  a  contract  beyond  its  authority, 
but  not  prohibited  by  statute  or  public  policy, 
for  the  performance  of  work  thereon,  it  can- 
not, after  work  has  been  done  thereunder 
which  inures  to  its  benefit,  refuse  to  complete 
the  contract  without  making  compensation 
to  the  one  conferring  the  benefit,  at  least  for 
the  value  of  the  labor.  Id. 
Effect  of  contract  nltra  vires. 

97.  A  municipal  corporation  is  not  estopped 
by  its  contract  made  in  violation  of  its  charter 

Sowers.    Syracuse  Water  Co.  v.  Syracuse,  116 
r.  Y.  167,  5:  546 

98.  A  contract  on  the  part  of  a  city,  made  by 
accepting  a  deed  of  a  right  of  way  for  a  sewer 
pipe,  to  the  effect  that  the  city  will  have  tbe 
sewer  so  constructed  with  a  suitable  valve  as 
to  prevent  water  from  flowing  back  into  the 
grantor's  premises,  is,  in  the  absence  of  ex- 
press charter  power  to  make  such  a  contract, 
valid  only  so  far  as  the  city  would  have  been 
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bound  by  law  in  the  abeenoe  of  any  contract, 
— that  18,  for  negligence  in  the  execution  of  the 
work;  but  so  far  as  it  assumes  to  insure  or 
j^arantee  the  grantor  against  damage  it  is 
void.    NaaJmUe  v.  JSuUierlaTid,  9'Z  Teua.  ^535. 

19:  619 
Notice  for  letting^. 

99.  A  technical  detect  in  a  notice  for  letting 
A  contract  by  a  municipal  corporation,  which 
ordinary  judgment  and  sagacity  could  hardly 
guard  against,  will  not  prevent  a  recovery  by 
the  contractor  after  performance  of  his  con- 
tract Portland  Lumoering  d:  Jffg.  Co,  v.  JiJftst 
Portland,  18  Or.  21,  6:  890 

100.  Notice  inviting  proposals  for  a  contract 
to  furnish  dectric  lights  need  not  be  given  by 
a  municipal  corporatioTv,  unless  required  by 
statute,  where  payment  is  all  to  be  noade  from 
the  corporation  treasury.  Orotoder  v.  Sul- 
livan, 128  Ind.  486,  18:  647 

d.  Borrowing  Money;  Indebtedness. 

101.  The  power  to  * 'raise"  money  for  munici- 
pal purposes  does  not  include  the  power  to 
borrow.     WeOs  v.  Salina,  119  N.  Y .  280, 

7:  759 
lOB.  The  power  to  borrow  money  is  not  in- 
cident to  municipal  corporations,  and  to  exist 
it  must  be  granted  by  express  legislation,  or  it 
must  be  supported  by  a  legislative  investment 
of  power,  coupled  with  the  imposition  of  du- 
ties which  are  incapable  of  exercise  and  per- 
formance without  the  borrowing  of  money. 
AUen  T.  La  Fayette,  89  Ala.  641,  9:  497; 
WeUs  ▼.  Salina,  119  N.  Y.  280,  7:  769 

108.  Municipal  corporations  may  create  debts 
in  the  accomplishment  of  any  object  clearly 
within  their  ix)wer  and  reasonably  essential  to 
the  attainment  of  their  charter  purposes,' and 
auch  debts  may  be  evidenced  by  the  drawing  of 
warrants  therefore  upon  disbursing  officers  in 
favor  of  the  creditors.  AUen  ▼.  La  Fas/ette 
89  Ala.  641,  9:  497 

104.  A  municipality  which  has  received  the 
benefit  of  monev  borrowed  by  municipal  offi- 
cers and  applied  to  an  authorised  purpose  is 
liable  to  the  lender  on  an  implied  contract  to 
repay  the  money.  Id. 

105.  Where  municipal  officers  authorized  to 
pui chase  certain  property  for  the  benefit  of  the 
municipality  and  give  warrants  therefor,  but 
eiven  no  express  authority  to  borrow  money, 
Borrow  money  to  purchase  the  property  and 
give  warrants  to  the  lender,  instead  of  paying 
the  vendor  with  warrants,  such  warrants  are 
void.  Id. 

106.  Municipal  authorities  empowered  by 
charter  to  purchase  and  hold,  for  the  benefit  of 
the  town,  property  to  a  certain  value,  and  to 
maintain  public  schools,  and  to  this  end,  as 
well  as  to  defray  ordinary  expenses  of  munici- 
pal government,  to  levy  an  annual  tax,  are  au- 
Uiorized  to  purchase  a  schoolhouse  on  credit 
and  to  give  warrants  therefor.  Id. 

107.  The  validity  of  tlie  issuance  by  a  mu- 
nicipal corporation  of  bonds  or  certificates  to 
raise  funds  to  construct  a  street  improvement, 
which  show  on  their  face  the  purpose  for 
which  they  are  issued,  and  that  they  are  paya- 
ble out  of  a  special  fund  to  be  derived  from  as- 
sessments upon  the  property  bordering  on  the 
street  improved,  and  for  the  payment  of  which 
out  of  the  general  fund  of  the  corporation  no 
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liability  exists,— is  not  affected  by  the  consti- 
tutional provisions  limiting  the  indebtedness  of 
such  corporations.  i^iU  v.  Indianapolis,  124 
Ind.  292,  7:  681 

108.  Where,  by  the  Act  authorizing  a  mu- 
nicipal corporation  to  construct  street  improve- 
ments, the  portion  of  the  expense  thereof 
chargeable  to  it  is  to  be  paid  in  cash  upon  the 
completion  of  the  work,  no  indebtedness  can 
be  said  to  be  incurred  therefor,  even  although 
during  the  pendency  of  the  work  bonds  may 
be  issued  to  raise  funds  to  prosecute  the  same. 

Id. 

109.  The  annexation  of  two  or  more  cities, 
Incorporated  towns,  or  villages  to  each  other, 
all  of  which  are  indebted,  and  the  Indebtedness 
of  one  or  more  of  which  is  in  excess  of  the  limit 
allowed  by  111.  Const  art.  9,  §  12,  is  not  with- 
in the  i>rohibition  of  that  section  against  in- 
curring indebtedness  by  municipal  corporations 
"in  the  aggregate  exceeding  5  per  cent  on  the 
Talue  of  the  taxable  property  therein."  Trtte 
V.  Davis,  188  111.  922,  6:  866 

110.  A  debt  is  not  incurred  by  a  city  at  the  be 
ffinning  for  the  aggregate  amount  to  become 
due  on  a  contract  lor  electric  lights  to  be  fur- 
nished for  a  series  of  years  at  a  certain  sum 
per  year.  The  debt  for  each  year  is  incurred 
only  when  it  has  been  earned.  Croioder  v. 
Sullivan,  128  Ind.  486,  18:  647 
Vote  for, 

111.  A  charter  allowing  one  vote  to  the  per- 
son or  persons  owning  and  paying  taxes  on 
each  $100  worth  of  propertv  in  the  city,  at  an 
election  on  the  Question  of  issuing  bonds,  and 
that  no  one  shall  be  entitled  to  vote  "unless  he 
or  she  is  the  owner  of  propertjr"  within  the 
city  to  the  amount  of  $100  and  has  paid  taxes 
thereon,  does  not  authorize  the  exclusion  from 
the  vote  of  property  belonging  to  estates  or 
corporations,  or  of  any  property  in  the  city,  no 
matter  who  may  be  the  owner.  Wilson  v. 
FUrence,  39  S.  C.  — ,  80:  780 

e.  As  to  Lights  and  Water  Supply, 

As  to  liffhts. 

dee  also  mpra,  100,  110;  Eijsotbio  Lights,  1. 

112.  The  supplying  of  municipal  corpora- 
tions and  their  citizens  with  natural  gas  is  a 
public  use  or  purpose  for  which  the  taxing 
power  may  be  constitutionally  exercisco. 
State,  Attorney-Oenei-alj  v.  Toledo,  48  Ohio 
St.  112,  11:  729 

113.  A  municipal  contract  for  gas,  being  the 
exercise  of  a  purely  business  power,  is  not 
void  as  a  surrender  of  legislative  power.  Vin- 
cennes  v.  Citizens  GasligUt  db  C.  ^.132  Ind. 
114,  16:  486 

114.  Power  may  be  lawfully  conferred  to 
enable  cities  ana  towns  to  proauce  gas  ana 
electricity  to  be  sold  to  their  own  citizens  for 
the  lighting  of  their  private  property,  if  the 
Legislature  is  of  opinion  that  the  common  con- 
venience and  welfare  of  such  citizens  will  be 
promoted  thereby,  at  least  where  all  inhabit- 
ants of  a  city  or  town  are  given  the  same  or 
similar  rights  to  be  supplied  so  far  as  is  rea- 
sonably practicable,  and  are  compelled  to  pay 
therefor  a  sum  sufficient  to  reimburse  to  the 
cities  and  towns  the  reasonable  cost  of  what 
is  furnished.  Opinion  of  Justices,  150  Mass. 
592,  8:  487 
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115.  Power  to  manufacture  and  distribute 
gtiB  and  electricity  for  public  use  in  liebting 
streets  and  public  buildings  may  lawfully  be 
cotiferred  bv  the  Legislature  on  cities  and 
towns,  together  with  the  power  to  raise  money 
by  taxation  for  the  construction  and  mainte- 
nance of  the  necessary  works,  as  such  service  is 
u  public  one.  Id. 

116.  Power  in  a  municipal  corporation  to 
construct  and  maintain  works  for  the  manu 
facture  and  distribution  of  gas  or  electricity  foi 
the  purpose  of  lighting  its  streets  cannot  be  im- 
plied as  an  incident  to  power  expressly  granted 
it  to  erect  and  maintain  street  lamps, — ^at  least 
where  it  has  been  the  custom  of  the  Legislature 
to  specifically  define  from  time  to  time  the  pur- 
poses for  which  towns  may  raise  money  by  tax- 
ation of  their  inhabitants.  Spaulding  v.  Pea- 
body,  158  Mass.  129,  10:  897 
But  see  cases  next  following. 

1 17.  A  city  council  is  authorized  to  buy  and 
operate  the  plant  and  machinery  necessary  for 
the  production  of  electric  lights  for  the  use  of 
the  city,  under  a  provision  of  an  Act  that  it 
shall  ''have  power  to  light  the  streets,"  etc., 
with  electric  or  other  form  of  light.  Busk- 
ville  Oas  Co,  v.  HushvUle,  121  Ind.  206, 

6:  315 

118.  A  city  may  own  an  electric-light  plant 
and  manufacture  electricity  for  lighting  the 
streets,  where  it  is  expressly  given  power  to 
own  property  and  also  has  an  implied  right  to 
light  the  streets.  Maudlin  v.  trreenvWs,  88 
S.  C.  1,  8:  S91 

119.  A  city  may,  independent  of  statutory 
authority,  provide  and  maintain  the  necessary 
plant  to  generate  and  supply  the  electricity 
needed  for  electric  lights  therein.  Crawforda- 
ville  V.  Braden,  180  Ind.  149,  14:  S68 

120.  The  purchase  of  an  electric-light  plant 
is  beyond  the  authority  of  a  city  so  fur  as  it  is 
intended  to  furnish  lights  for  the  residences 
and  plaees  of  business  of  private  individuals, 
either  with  or  without  compensation.  Maud- 
lin V.  OreenviUe,  83  S.  0.  1,  8:  291 
But  see  next  case. 

121.  Klectric  lights  may  be  furnished  by  a 
city  to  its  citizens  for  their  private  use,  as 
well  as  for  public  places.  CrawfordmiUe  v. 
JBraden  (Ind.)  14:  868 

122.  While  a  grant  of  an  exclusive  privilesje 
to  lay  and  maintain  gas  pipes  in  a  city  for  fifty 
years,  with  a  provision  lor  a  sale  of  the  plant 
to  the  city  at  the  end  of  twenty-five  years  if 
the  city  wishes  to  buy,  will  not  bind  the  city 
to  maintain  such  exclusive  privilege  where  a 
sale  of  the  plant  on  application  is  refused,  yet 
where  the  provisions  of  the  proposed  purchase 
are  that  the  price  shall  be  such  '*a8  may  be  de- 
cermined  by  five  disinterested  men,"  two  to  be 
thosen  by  the  city,  two  by  the  gas  company, 
and  the  other  by  the  four  so  chosen,  the 
city  must  elect  whether  or  not  it  will  pur- 
cliasu  at  the  price  fixed  by  such  referees  be- 
fore they  are  chosen;  and  it  is  not  a  breach  of 
contract  for  the  gas  comi)anv  to  refuse  to  ap- 
point its  referees  until  the  city  has  agreed  to 
purchase  at  the  price  named  bv  the  referees. 
MonCgomejy  Gaslight  Co,  v.  ilontgomery .  87 
Ala.  245,  4:  616 
As  to  'WB.ter  supply. 

see  also  Waters,  147-163. 

123.  The  power  delegated  by  tlie  Legislature 

See  Index  to  Notes  Preceding* 


to  an  incorporated  village  to  supply  itself  witk 
water  for  Hre  and  domestic  uses  rests  in  the 
discretion  of  the  voters  of  the  village  in  respect- 
to  the  amount  of  money  to  be  ezpendea  on. 
aqueducts  and  the  supply  of  water,  if  exercised 
m  good  faith  and  for  a  proper  municipal  pur- 
pose; and  where  the  concrete  vote  is  given  for 
the  purpose  of  rendering  the  water  supply 
more  useful  and  certain,  an  injunction  restrain- 
ing  the  expenditure  of  money  voted  for  that 
purpose  will  be  refused,  although  some  of  the- 
voters  were  influenced  by  a  desire  for  an  increase^ 
of  motive  power.    lAuia  v.  MontepeUer,  00 
Vt.  537.  1:  169 

124.  A  grant  by  a  city  to  a  water  com])any  of 
the  right  to  construct  mains,  hydrants,  etc., 
and  to  furnish  tlie  city  with  water,  reserving 
to  the  ci^  the  right,  upon  certain  contingen- 
cies, and  at  a  stated  time,  to  purchase  the 
property  and  assume  the  control  thereof,  does 
not  confer  on  the  company  the  exclusive  right 
to  furnish  the  city  and  its  inhabitants  with  water 
UDtil  the  city  resumes  control  of  the  property. 
Syracuse  Water  Co,  v.  Syracuse,  110  K.  Y. 
107,  5:  646 

125.  A  city  cannot,  in  the  absence  of  express 
statutory  authority,  grant  exclusive  privileges 
to  put  mains,  pipes,  and  hydrants  in  its  streets 
for  the  pur];)06e  of  furnishing  the  city  and  its 
residents  with  water.  Id, 

126.  A  borough  under  the  Pennsylvania  Act 
of  April  8,  1851  (P.  L.  820),  has  no  power 
to  carry  any  part  of  a  water  supply  provided 
for  the  use  of  its  Inhabitants  outside  the  bo- 
rough for  the  inhabitants  of  another  place  or 
municipality.     Eaupt's  Appeal^  125  Pa.  211, 

3:  686 

127.  A  taxpayer  cannot  maintain  a  suit  to 
vacate  an  illegal  contract  by  a  city  granting  an^ 
exclusive  right  for  a  term  of  years  to  supply  it 
with  water,  in  the  absence  of  averments  low- 
ing injury  to  him  as  a  taxpayer, — as,  that  he 
Is  prevented  from  getting  water  on  better  terms, 
or  that  he  is  compelled  under  the  contract  to- 
get  water  from  the  grantee.  Altgelt  v.  S/in 
Antonio,  81  Tex.  436,  18:  888 

128.  Where  a  city  has  power  under  ita  char- 
ter to  enter  into  a  contract  with  another  for 
the  construction  and  operation  of  waterworks 
therein,  the  right  and  duty  attaches  to  it  to 
make  the  contract  for  the  personal  benefit  of 
inhabitants  within  its  corporate  limits.  jFVirfu- 
€a?i.  Lumber  Co,  v.  Paducah  Water  Supply  Co. 
80  Ky.  340,  7:  77 
Time  of  contract* 

129.  A  city  has  power  to  contractfor  a  sup- 
ply of  gas  or  water  for  a  reasonable  period  of 
time  extending  beyond  the  tenure  of  ofiSce  of 
tlie  individual  members  of  the  common  coun- 
cil making  such  contract.  Vincemus  v.  Citi- 
zens Ganlight  cjD  C.  Co.  132  Ind.  114,  16:  486 

130.  A  contract  by  a  city  granting  for  twen- 
ty-five years  the  exclusive  right  to  supply  it 
with  water  is  unauthorized  and  illegal  as  at- 
tempting to  create  a  monopolv  and  surrender- 
ing the  legislative  power  of  the  city.  Altftelt 
V.  San  Antonio,  81  Tex.  436,  18:  888 
But  see  next  case. 

131.  Twenty-five  years  cannot  be  said  to  be 
an  unreasonable  time  for  which  to  contract 
for  the  supply  of  light  or  water  to  a  city. 

Vinceiinee  v.  Citizens  GaeligJit  dt  C.   Co.   \\\% 
Ind.  114,  16:  485 
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133.  A  eontract  by  a  city  for  a  water  supply 
which  exceeds  its  authority  by  attempting  to 
bind  the  city  for  twenty-one  years,  will  not  be 
held  void  for  that  reason,  where  waterworks 
have  been  erected  by  the  other  party  on  the 
faith  of  the  contract,  at  great  expense,  and  the 
contract  lecognized  and  ac<][uie8ced  in  by 
the  city  for  several  years;  but  it  will  be  upheld 
for  a  reasonable  time.  Oolumbitt  Water  Co.  v. 
Columbus,  48  Kan.  99,  15:  854 


f .  Liability  for  Damages, 

1.  In  Oeneral. 

133.  A  recovery  can  be  had  against  a  munici- 
pal corporation  only  where  it  negligently  per- 
forms or  negligently  fails  to  perform  a  duty  in 
its  nature  ministerial,  and  then  only  in  cases 
where  the  ministerial  duty  ia  imposed  by  law. 
Aiidersony.  Eoit,  117  Ind.  126,  2;  712 

134.  A  city  is  not  liable  for  damages  caused  bv 
the  falling  of  a  wall  left  standing  after  a  build- 
ing which  belonged  to  a  private  owner  was 
burned,  although  it  had  -been  notified  of  the 
fact  that  the  wall  was  dangerous.  Id, 

From  fire. 

135.  A  municipal  corporation  is  not  liable  for 
damages  in  the  destruction  of  plaintilTs  prop- 
erty by  fire,  which  resulted  from  the  neglect 
ana  refusal  of  the  municipal  authorities,  after 
having  full  knowledge  of  tlie  fiicts,  to  prevent 
the  erection  of  a  wooden  building  within  fire 
limits  fixed  by  the  ordinances  of  the  city,  under 
power  given  by  its  charter.  Bines  v.  Charlotte 
72  Mich.  278,  1:844 

From  blasting^, 

186.  Negligence  in  blasting  for  the  construc- 
tion of  a  schoolhouse,  the  work  being  purely 
for  the  benefit  of  the  public,  cannot  create  any 
liability  against  a  city  unless  by  force  of  some 
statute.  Howard  v.  Worcester^  158  Mass.  426, 

12:  160 
From  firings  c&nnon. 

137.  A  city  is  not  liable  for  an  injury  .caused 
by  the  firing  of  a  cannon  in  one  of  the  public 
streets  in  violation  of  an  ordinance,  although 
the  officers  of  the  city,  knowing  that  the  can- 
non was  to  be  fired,  took  no  steps  to  prevent  it. 
CBourk  V.  Bioux  FaUs  (S.  D.)  19:  780 

138.  The  city  of  Boston  is  not  liable  for 
damages  sustained  by  an  individual  from  the 
firing  of  a  cannon  on  Boston  Common,  whicn 
is  held  by  the  city  for  the  public  benefit,  and 
not  for  its  emolument  or  a  source  of  revenue, 
although  such  firing  was  under  a  license  from 
the  city  authorities,  whatever  might  be  the  lia- 
bility of  a  private  landowner  who  gave  a  license 
for  the  firing  of  cannon  upon  his  premises. 
Lincoln  v.  Boston^  148  Mass.  578,  8:  257 
From  nuisAiice. 

139.  A  municipal  corporation  cannot  escape 
responsibility  for  the  nuisance  on  the  ground 
that  the  structure  is  solelv  for  public  use, 
where,  by  filling  a  schoolyard  several  feet 
above  its  natural  level,  it  has  pushed  over  the 
retaining  wall  so  as  to  encroach  upon  and  over- 
hang the  premises  of  an  adjoining  owner. 
3A'^  V.  Worcester,  154  Mass.  511,  13:  841 
From  public  baildlnf;, 

140.  A  city  must  be  held  to  the  same  degree  of 

See  Index  to  Notes  Preeedin^ • 


care  as  a  private  corporation  or  individual  in 
resi^ect  to  the  plan  as  well  as  the  construction 
of  a  market  building  which  the  city  has  power 
but  is  not  bound  to  erect,  as  in  such  case  the 
city  acts  in  its  proprietary  or  private  character. 
Barron  v.  Detroit,  94  Mich.  601,        19:  458 

141.  The  duty  of  providing  and  maintain- 
ing a  city  hall  for  the  use  of  the  city  officers 
is  a  public  and  governmental  use,  for  the 
negligence  of  its  agents  in  the  discharge  of 
which  the  cily  of  St.  Paul,  Minnesota,  is  not 
liable  in  a  private  action.    Snider  y.  St.  Paul 

51  Minn.  — ,  18:  151 
As  to  drains  and  sewers* 

142.  Where  general  laws  place  the  duty  of 
constructing  drains  and  sewers  on  municipal 
officers,  such  officers  in  the  performance  of 
such  dutT  act  as  public  officers,  and  not  as 
agents  of  the  municipality;  and  the  munici- 
pality cannot  be  held  liable  for  injuries  result- 
ing from  their  negligence.    Bulger  ▼.  JEden 

52  Me.  352,  9:  805 
But  see  case  next  following. 

143.  A  municipal  corporation  is  liable  for  its 
negligence  in  devising  a  plan  of  sewerage,  as 
well  as  for  improper  construction  according 
to  the  plan.  Segmour  y.  Cummins,  119  Ind. 
148,  5:  126 

1 44.  A  municipal  corporation  is  liable  for  in- 
juries to  a  landowner,  caused  by  the  backing 
up  of  water  in  a  drain  which  he  has  a  right  to 
maintain,  by  reason  of  negligence  on  the  part  of 
the  corporation  in  permitting  the  channel  into 
which  such  drain  opens,  and  which  is  part  of 
the  sewerage  system  of  the  corporation,  to 
become  obstmcted,  or  in  maintaining  the  same 
too  small  in  size  without  any  defect  in  the 
original  plan,  or  of  the  diversion  by  it  of  sur- 
face water  from  its  natural  course,  and  turn- 
ing such  quantities  of  it  into  such  channel 
that  its  capacity  for  carrying  off  the  drainage 
is  not  equal  to  the  demand  made  upon  it. 
Bates  V.  Westborough,  151  Mass.  174,    7:  156 

145.  A  municipal  corporation  is  not  liable  for 
injuries  received  by  an  individual  who  falls 
into  a  sewer  which  Is  in  process  of  construc- 
tion by  the  municipal  authorities,  and  is  left 
by  them  unguarded,  in  the  absence  of  any 
statutory  provision  making  it  liable  for  the 
neglect  of  its  officers.  C7i^  ▼.  Eureka,  78 
Cal.  588,  4:  885 
Notice. 

See  also  Action  or  Suit.  42-44. 

146.  A  complaint  in  an  action  against  a  city 
for  injuries  to  plaintiff's  daughter,  which 
states  all  the  facts  required  by  a  subsequent 
statute  to  be  stated  in  a  notice  to  the  city  as  a 
condition  precedent  to  the  bringing  of  a  suit, 
sufficiently  complies  with  the  statute  for  the 
purpose  of  a  subsequent  suit  by  the  child. 
Beed  v.  Madison,  83  Wis.  171,  17:  788 

2.  For  Acts  of  Officers  or  Agents. 

147.  A  city  is  not  liable  for  injuries  or  dam- 
ages caused  by  neglect  of  its  officers  in  the 
performance  of  their  duties.  Jtobinson  v. 
m>hr,  73  Wis.  436,  8:  866 

148.  A  municipality  is  not  answerable  for 
the  nonfeasance  or  misfeasance  of  its  officers  In 
exercising  governmental  authority.  O^Bourk 
V.  Siouie  Falls  (S.  D.)  19:  789 
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149.  As  to  the  powers  and  functions  of  a 
town,  of  a  public  governmental  character,  it  is 
not  liable  for  damages  caused  by  the  wrongful 
acts  or  negligence  of  its  oflScers  or  agents  there- 
in.   Brown  v.  GuyandoiU,  84  W.  Va.  299, 

11:  181 

150.  A  town  is  not  liable  for  damages  for  the 
death  of  a  person,  caused  by  the  burning  of  a 
jail  in  which  he  was  confined  for  violstion  of 
Its  ordinances,  though  the  fire  was  attributable 
to  the  wrongful  act  or  negligence  of  its  officers 
or  agents.  Id. 
In  trjin^  to  kill  dogfs* 

151.  A  municipal  corporation  is  not  liable  for 
injuries  resulting  from  negligent  acts  of  one 
employed  by  it  to  enforce  an  ordinance  for- 
bidding the  running  at  large  of  unmuzzled 
dogs,  committed  while  in  the  discharge  of  the 
duties  of  his  employment.  Oi^mt  v.  JStreatar, 
130  111.  288,  6:  870 

152.  A  city  is  not  liable  for  the  recklessness  of 
a  policeman  in  shooting  at  an  unmuzzled  dog 
on  a  public  street,wherebv  he  seriously  wounds 
a  person  upon  the  street,  while  he  is  attempting 
to  enforce  an  ordinance  making  it  his  duty  to 
kill  unmuzzled  dogs.  WhitefiOd  ▼.  ParU 
84  Tex.  481,  15:  788 

In  fire  department* 

158.  A  city  is  not  liable  at  common  law 
for  the  negligent  acts  of  members  of  its  fire 
department  OiUespie  y.  Lincoln^  85  Neb. 
84,  16:  849 

154.  The  reckless  driving  of  a  member  of 
the  city  fire  department  while  merely  exercis- 
ing a  team  of  horses  in  the  street  on  a  ladder 
wagon  or  truck,  by  which  he  runs  over  and 
kills  a  child,  does  not  render  the  city  hable. 

Id. 

155.  A  city  is  not  liable  for  the  negligence 
of  members  of  its  fire  department  in  leaving  a 
ladder  truck  standing  so  that  a  ladder  projects 
across  the  sidewalk  in  front  of  an  engine-house, 
in  consequence  of  which  a  passerby  is  injured. 
Dodge  v.  Granger,  17  R.  I.  664,         15:  781 

156.  A  municipal  agency  incoroorated  for  the 
protection  of  the  city  from  fire  and  for  sup- 
plying water,  and  without  means  of  raising 
money  from  taxpayers,  is  not  liable  to  an 
action  for  injuries  received  from  negligence 
of  its  servants.  O^Leary  v.  Marquette  Mre  & 
W.  Comm.  79  Mich.  281.  7:  170 

In  abating^  nuisance* 

157.  A  municipal  corporation  cannot  es- 
cape liability  for  acts  of  its  officers  in  carry- 
ing away  property,  on  the  ground  that  they 
were  ultra  vires,  where  they  were  performed 
under  the  general  powers  of  the  corporation 
to  prevent  and  abate  nuisances.  Orlando  v. 
Fragg,  81  Fla.  Ill,  19:  196 
In  'workhouse. 

158.  A  city  is  not  liable  for  injuries  resulting 
from  the  negligence  of  officers  engaged  in  the 
management  of  a  workhouse  which  has  been 
established  purely  for  the  public  service,  and 
to  assist  in  the  performance  of  its  public  duty 
of  supporting  paupers  and  criminals,  and  who 
also  conduct  the  work  incidental  to  the  main- 
tenance of  the  institution  and  to  the  employ- 
ment of  its  inmates,  although  the  establish- 
ment was  voluntarily  erected  and  maintained 
under  legislative  permission;  and  the  fact  that 
some  revenue  is  aerived  by  the  city  from  the 
labor  of  the  inmates  is  immaterial  if  the  insti- 

See  Index  to  Notes  Preceding* 


tution  is  not  conducted  with  a  view  topecuniarf 
profit,  and  none  is  in  fact  obtained.  This  is 
especially  true  where  such  officers  are  appoint- 
ed and  directed  by  an  independent  board 
which  is  in  no  way  the  agent  of  the  city.  Cur- 
ran  V.  Boston^  151  Mass.  505,  8:  848 

g.  As  to  Taxes, 
As  Affecting  Commerce,  see  Tazbs,  86. 

159.  A  municipal  corporation  has  no  in- 
herent power  to  exempt  from  taxation  prop- 
erty which  by  its  charter  it  is  authorized  to 
tax.     WhUing  v.  West  Point,  88  Va.  905, 

15:  860 

160.  A  city  cannot  exempt  a  waterworks 
company  from  taxation,  or  relinquish  its 
taxes  in  consideration  of  the  f  umishing  by  it 
to  the  city  of  water  at  a  reduced  rate.  Alt^ 
gelt  V.  Safi  Antonio,  81  Tex.  436.       13:  888 

161 .  Although  the  power  of  a  municipal  cor- 
poration to  tax  is  not  conferred  by  the  Korth  Car- 
olina Constitution,  when  such  power  is  exer- 
cised the  Constitution  compels  the  taxation  of 
all  property  therein,  and  that  it  shall  be  taxed 
accordmg  to  its  true  value  in  money  and  by  a 
uniform  rule.  Redmond  v.  Tarbo^v^  106  N.  C. 
122,  7:  589 

162.  City  taxes  for  general  purposes  only 
are  included  within  the  tax  limitation  made  by 
Kan.  Gen.  Stat.  1889,  1  796,  restricting  levies 
of  city  taxes  for  the  current  year  to  4  per  cent, 
Columlms  Water  Go.  v.  ColumlmSf  48  Ktm.  99, 

15:  854 
168.  An  Act  of  the  Legislature,  subjecting 
to  municipal  taxation  the  land  of  a  person  liv- 
ing on  a  farm  outside  of  a  city  proper,  but 
within  the  corporate  limits,  and  bevond  such 
adjacent  districts  as  will  be  benefited  by  muni- 
cipal expenditures,  violates  U.  8.  Const,  amend. 
3,  prohibiting  the  taking  of  private  property  foi 
public  use  without  just  compensation.  Terri- 
tory V.  Daniels,  6  Utah,  288,  5:  444 
164.  Only  that  part  of  a  bridge  across  a  navi- 
gable river  which  is  above  high-water  mark 
can  be  taxed  by  a  municipal  corporation  in 
Arkansas,  although  one  half  of  the  bridge  is 
within  the  county  in  which  the  municipality  is 
situated.  Ft.  Smith  cfc  V.  B,  Bridge  Co.  v. 
Hawkins,  54  Ark.  509,  18:  487 
165.  Chosesin  action  taxable  as  private  prop- 
erty, which  are  in  the  hands  of  trustees  as 
tenants  in  common,  some  of  whom  reside  with- 
in and  some  without  the  limits  of  a  municipal 
corporation,  are  taxable  by  such  corporation 
according  to  the  pro  rata  shares  of  the  trustees 
residing  therein,  whether  they  are  a  majority 
or  a  minority.  Bichmond  County  Academy  v. 
Augusta,  90  Ga.  634,                          SO:  151 

166.  Lands  held  in  trust  for  a  public  acad- 
emy, under  Qa.  Act  July  81, 1783,  are  exempt 
as  t»ublic  property  of  the  state  from  munici- 
pal taxiition,  though  separate  from  the  tract 
on  which  the  academy  is  situated,  and  used 
only  as  a  means  of  income  for  the  institution. 

Id. 
Tax  sales. 

167.  The  recital  in  tax-sale  certificates,  that 
the  purchaser  wiU  be  entitled  to  a  deed  at  a 
specified  time,  does  not  constitute  a  covenant 
for  a  deed,  and  adds  nothing  to  the  force  of 
the  statute  in  that  respect,  or  to  the  liability  of 
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the  municipality  making  the  sale.     Budge  y. 
Orand  FMa,  IN.  D.  809,  10:  165 

168p  No  liability  is  imposed  upon  a  munici- 
pal corporation  upon  an  invalid  tax  sale,  by 
the  fact  that  it  receives  the  proceeds  of  such 
sale  solely  to  its  own  use  and  benefit  •         Id 


III.  Officebs. 


For  Appointment  and  Removal.see  Officers. 

169.  No  vested  right  of  a  city  is  invaded  by 
transferring  property  and  authority  from  one 
class  of  officers  to  another.  State^  lirre  Haute, 
y.  KoUen,  180  Ind.  484,  14:  566 

170.  Municipal  officers  to  whom,  as  such, 
money  has  been  given  in  trust  under  authority 
of  a  statute,  have  no  vested  right  therein 
which  prevents  the  Legislature  from  transfer- 
zing  the  trust  to  other  officers;  and  this  rule  is 
not  changed  by  the  fact  that  the  trust  is  pri- 
vate in  its  nature,  and  not  one  recognizea  as 
charitable.    /Smith  v.  Wescott,  17  R.  1.  368, 

18:  817 

171.  A  member  of  a  city  council  is  not  an 
officer  of  the  ward  from  which  he  is  chosen, 
but  of  the  entire  city.  SUiUf  Hartford,  v. 
Graig,  182  Ind.  54,  16:  688 
Act  of  m&yor. 

172.  In  the  absence  of  the  mayor,  where  the 
eharter  vested  all  powers  of  the  mayoralty  in  a 
specified  officer  during  such  absence,  the  latter 
could  proclaim  an  election  under  a  statute  au- 
Uiorizing  mayors  of  cities  to  call  an  election  to 
decide  upon  the  acceptance  or  rejection  of  a 
statute.  Datz  v.  Cleveland  (N.  J.  £rr.  &  App.) 
62  N.   J.  L.  (23  Vroom)  188,  200,       7:  481 

173.  An  order  or  direction  by  the  mayor  to  en- 


force an  ordinance,  which  need  not  be  made  by 
a  written  order,  is  sufficiently  made  by  a  letter 
or  order  which  is  understood. by  boUi  parties  as 
a  direction  to  enforce  the  ordinance,  although 
it  is  not  in  words  or  form  an  order  or  even  a 
request.  EicherUaub  v.  St, Joseph,  118  Mo. 
895,  18:  590 

Salary* 

174.  A  valid  ordinance  limiting  the  salary  of 
councilmen  is  not  repealed  or  modified  by 
merely  allowing  and  paying  a  larger  salary, 
but  the  payment  thereof  is  as  to  the  excess  un- 
lav^ul.     Taeoma  v.  LilU,  4  Wash.  797, 

18:  878 

175.  A  councilman  can  perform  "no  extra 
services"  in  his  official  capacity,  for  which  he 
can  receive  compensation  in  addition  to  his 
salary,  even  if  the  services  rendered  greatly  ex- 
ceed m  value  the  amount  of  his  salaiy.      Id, 


MURDERER. 


See  HoiaoiDB. 


KUSIC  TEACHER. 

Discharge  of,  see  Mastsb  aitd  Sbrvant,  7. 


KUTnALITT. 


Of  Estoppel,  see  Estoppel,  88,  84. 

As  Affecting  Set-Off,  see  Set-Off  and  Ooxtn- 

TERCLAIM,  5, 6. 

As  Affecting  Specific  Performance,  see  Bpb- 
ciFio  Pbkforicarob,  4,  5, 11, 13. 


N. 


NAME. 

Of  Corporation,  see  Cobpobations,  20-28. 
Presumption  of  Identity  from,  see  Evidengs, 

93-95. 
In  Return  of  Service,  see  Judgment,  9. 
Mistake  of,  in  Libelous  Publication,  see  Libel 

AND  Slandeb,  11. 
Of  Member  of  Limited  Partnership,  see  Pabt- 

NERSHIP,  64. 

In  Siffnature  to  WiU,  see  Wills,  11. 
For  Tradename,  see  Tbadenamb. 

1.  A  motion  in  Justice's  court  to  dismiss 
the  writ  because  plaintiff's  full  Christian  name 
does  not  appear  is  equivalent  to  a  plea  in  abate- 
ment, and  must  be  granted  where  the  person 
appearing  for  plaintiff  says  that  he  cannot 
amend  because  he  does  not  know  the  full  name, 
but  does  not  ask  time  to  ascertain  it.  FUhn' 
V.  N(yrthrop,  79  Mich.  287,  7:  629 

See  Index  to  Notes  Preeedlng. 


2.  A  suit  cannot  be  carried  on  by  the  ini- 
tials merely  of  the  Christian  or  first  name  of 
the  plaintiff,  although  the  one  commencing 
the  action  does  not  know  the  correct  name.  Id, 

3.  An  entry  of  a  iudgment  in  the  "Index 
of  All  Liens, ^' as  against  "J.H.  Hesse,"  is  not 
constructive  notice  of  a  Judgment  against  "J. 
H.  Hesser."  JEtna  L.  Int.  Co.  v.  Heater,  77 
Iowa,  881,  4:  188 

See  also  Judgmbnt,  104, 105. 

4.  The  record  of  a  general  judgment  against 
William  M.  is  not  construcUve  notice  ot  one 
against  H.  W.  M.,  so  as  to  render  it  a  lien 
upon  his  real  estate  after  it  has  come  into  the 
possession  of  a  remote  grantee,  who  purchased 
bona  fide,  for  value,  and  without  notice,  fur- 
ther than  that  furnished  by  the  record,  that  H. 
W.  M.  and  William  M.  were  one  and  the  same 
pessoiL    JohMon  v.  Hbbb,  126  Ind.  298, 

9:  471 

5.  The  record  of  a  judgment  against  Daniel 
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Muxphy  is  not  notice  of  the  Judgment  to 
one  who  takes  a  conveyance  of  lands  from 
the  judgment  debtor,  whose  name  appeared  in 
the  title  deeds  as  Daniel  J.  Murphy.  Otovm 
V.  Murphy,  140  Pa.  835,  18:  68 


NAPHTHA— NEGLIGENCE. 

NECESSARDSa 

For  Infants,  see  Infaitts,  23-26. 


NAPHTHA. 


Use  of,  as  Affecting  Insurance,  see  Insura-NOE, 

188,  139. 
Explosion  of,  see  Nkgligenoe,  16. 
Question  of  Negligence  as  to,  see  Tbial,  202. 


NATIONAL  BANK. 

See  Banks,  6-11, 15-17,  21,  22,  90-98. 


NATIONAL  GUARDS. 

Bee  Militia. 


NATURAL  GAS. 


See  Gas. 


NATURALIZATION. 


See  Alienb,  4r-6. 


NAVIGABLE  WATERS. 

See  Watbks,  I. 


NAVIGATION. 


Bond  on  Condemnation  of  Company  for,  see 

Eminent  Domain,  98. 
As  to  Navigable  Waters  Generally,  see  Wa- 

TflBS,  1. 

1.  The  right  to  exercise  a  corporate  fran- 
chise and  collect  tolls  under  a  charter  acquired 
under  the  Pennsylvania  Act  of  1888,  for  im- 

§  roving  the  navigation  of  a  stream,  cannot  1m 
efeat^  by  denymg  the  necessity  of  the  fran- 
ehise,  or  questioning  the  degree  of  perfection 
in  the  improvements  made  by  the  company. 
Oejiesee  Fork  Imp,  Co.  v.  /cm,  144  Pa.  114, 

18:  4S7 

2.  The  reasonableness  of  the  tolls  charged 
by  a  company  organized  under  the  Pennsyl- 
vania Act  of  1883  for  improving  the  naviga- 
tion of  a  stream  cannot  be  questioned  so  long 
as  they  are  within  the  limit  fixed  by  the  stat- 
ute. Id 


NAVY. 

See  Army  and  Navy. 
See  Index  to  Notes  Precediii|f* 


NECESSITY. 

Easement  by,  see  Eajbembnts,  26-37. 
Question  for  Jury  as  to,  see  Trial,  122. 


NE  EXEAT. 

Conflict  of   Laws  as  to,  see  Conflict  of 
Laws,  27. 

A  writ  of  Tie  exeat  will  not  be  issued  to  aid 
in  the  collection  of  a  judgment  which  has 
been  recovered  at  law  against  a  woman. 
Moore  v.  Valda,  151  Mass.  ^,  7;  398 


NEGATIVE. 


Burden  of  Proving,  see  Evidence,  68. 
Proof  of,  see  Evidenob,  642,  643,  748. 
Negation  of  Defenses,  see  Indictment.  Kxa. 

22,  23. 
In  Pleadings,  see  Plbading,  08-107.    ' 


NEGLIGENCa 

I.  Causing  Death  or  Injubt. 

a.  General  Rules. 

b.  Dangeroiu  Agencies. 
c  Dangerous  Premises, 

1.  In  General, 

2.  Liability  to  Licensees  or  Trespass 

ers, 
d«  On  Highways  or  Waters. 

II.   CONTErBUTORT. 

a.  Generally, 

b.  Of  Children. 

c.  On  Highways. 

d.  Otlier  Cases* 

e.  Imputed. 

Stipulations  against,  see  Carriers.  234,  225, 
285-820;  Telegraphs,  80-34. 

Custom  as  Affecting,  see  Custosi,  6-8, 17. 

As  Element  of  Nuisance,  see  Nuisances, 59, 60. 

Homicide  by,  see  Homectdb,  2. 

For  Negligence  of  Particular  Classes  of  Per- 
sons, see  Agricultural  Societies,  4; 
Carriers;  Master  and  Servant;  Rail- 
roads. 

In  Walking  through  Unlighted  Alley,  see 
Alleys,  8. 

For  Negligence  in  Condition  of  Bathing  Re- 
sort, see  Bathing  Resort. 

In  Blasting,  see  Blasting,  1,  2. 

As  to  Bridge,  see  Bridges. 

As  to  Electric  Wires,  see  Electrical  XTsbs 
AND  Appliances,  5-10. 

In  Respect  to  Fires,  see  Fires,  4-9. 

As  to  Fireworks,  see  Fireworks. 

As  to  Defective  Highways,see  Highways,  IV. 


NEGLIGENCE,  I.  a,  b. 


567 


As  to  Operation  of  Railroads,  see  Railroads, 

II.  d,  and  e. 
Liability  of  Receiver  for,  see  Reckivbrs,  29. 
^Survivability  of  Action  for,  see  Action  ob 

Sdit,  155. 
J'or  Illegal  Act  as  Defense  to  Action  for,  see 

Action  or  Suit,  487. 
Estoppel  by,  see  Estoppel,  75,  76. 
Presumption  as  to,  see  Evidkncb,  141-188. 
Opinion  as  to,  see  Evidence,  506-513. 
B^evancy  of  Evidence  as  to,  see  Evidence, 

651-656.  667.  782-740.  755-758. 
.Suflaciency  of  Proof  of,  see  Evidence,  860- 

868. 
-Complaint  for,  see  Plbadino,  185-152. 
Question  for  Jury  as  to,  see  Trial,  167-228. 
Instructions  to  Jury  as  to,  see  Trial,  808-816. 


I.  Causing  Death  or  Injttet. 

a.  General  Rules. 

1.  Everyone  is  liable  for  all  of  those  inju- 
rious consequences  that  might  have  been  fore- 
seen and  expected  as  the  result  of  his  conduct, 
but  not  for  those  that  he  could  not  have  fore- 
seen. JaekionviUe,  T.  d:  K.  W.  R.  Co.  v. 
Feninsula/r  Land,  T.  <fc  M.  Co.  27  Fla.  1,157. 

17:83,65 

3.  Negligence  is  actionable  only  when  it  is 
-the  proximate  cause  of  the  injury  complained 
of.  Id. 

8.  The  degree  of  care  required  to  avoid  the 

imputation  of  negligence  in  any  given  case  is 

such  as  is  ordinarily  sufficient,  under  similar 

circumstances,  to  avoid  danger  and  secure 

vsafety.  Id, 

4.  Failure  to  use  ordiDary  care  to  avoid  In- 
juring another  after  one  becomes  aware  or 
ought  to  become  aware  of  the  other's  danger 
will  create  a  liability  for  injury  thereby  caused, 
altbouffh  the  other  party  had  negli^utly  ex- 
posed himself  to  the  injury.  Cincinnati^  H. 
dbD.E.  Co.  V.  Kauen,  49  Ohio  St.  280, 

16:  674 

5.  The  question  whether  or  not  the  result 
•could  have  been  anticipated  is  not  the  test  of 
liability  for  an  act  which  is  neglieence  per  h, 
but  the  person  guilty  of  it  is  equally  liable  for 
its  consequences  whether  he  could  have  fore- 
seen them  or  not  BeUick  v.  Lake  8/iore  db  If. 
J3.E.Co.^  Mich.  875,  18:  164 

6.  An  instruction  that  defendant  in  an  ac. 
Hon  for  negligence  was  "bound  to  use  such 
-care  as  the  nature  of  the  employment  and  the 
4iituation  surrounding  the  same  require  of  a 
prudent  person  having  had  experience  and 
skilled  in  such  or  similar  work  "  does  not  too 
strongly  state  his  duty.  Spokane  IVuck  A  D. 
Co.  V.  Hoef&r,  2  Wash.  45,  11:  689 

7.  The  violation  c»f  a  duty  specified  by  lav/ 
Is  negligence.  Clemenis  v.  Louisiana  Electric 
Light  Co,  44  La.  Ann.  692,  16:  48 

8.  An  individual,  in  the  exercise  of  his  ab- 
tolnte  righta,  if  it  may  be  reasonably  appre- 
hended that  their  exercise  may  endanger  the 
safety  of  others  in  the  exercise  of  their  rights, 
must  exercise  them  with  a  due  reprard  for  the 
:8afety  of  such  others.    Bupard  v.  C/iesapeake  <£ 

0.  J{.  Co.  88  Ky.  280,  7:  816 

9.  One  negligent  person  cannot  escape  lia- 
See  Index  to  Notes  Precedlngw 


bility  for  his  negligence  because  the  negli- 
gence of  another  concurred  in  producing  the 
injury.  Louisville  N,  A.  &  C.  R.  Co,  v.  Lu- 
cas, 119  Ind.  588,  6:  198;  Jacksonville  T,  db 
K.  W.  R.  Co.  V.  Peninsular  Land,  T.  &  M.  Co, 
27  Fla.  1.157,  17:  83,65 

10.  The  fact  that  an  accident  is  unusual, 
unexpected,  or  even  unheard  of,  will  not  ex- 
cuse the  negligence  which  causes  it.  Doyle 
V.  Chicago,  St,  P.  <fc  K,  C.  R,  Co.  77  Iowa,  607, 

4:  480 

11.  The  duty  of  care  and  of  abstaining  from 
unlawfully  injuring  another  applies  to  the 
sick,  weak,  and  infirm,  as  fully  as  to  the 
strong  and  healthy.  Lapleine  v.  Morgan's  L. 
dT.R.dS.S.Co.^  La.  Ann.  661,  1:  878 


b.  Dangerous  Agencies. 

12.  A  higher  degree  of  care  and  vigilance  is 
required  in  dealing  with  a  dangerous  agency 
than  in  the  ordinary  affairs  of  lue  or  business 
which  involve  little  or  no  risk  of  injury  to 
persons  or  property.  Eoelseh  v.  Philadelphia 
Co,  152  Pa.  855,  18:  759 

18.  The  law  requires  those  who  use  danger- 
ous agencies  in  the  prosecution  of  their  busi- 
ness to  observe  the  greatest  care  in  the  custo- 
dy and  use  of  them.  Pittsburg,  (7.  A  St.  L. 
R,  Co.  V.  Shields,  47  Ohio  St.  887,       8:  464 

14.  Persons  using  such  an  inflammable  and 
powerful  instrumentality  as  blasting  powder 
are  charge  with  knowledge  of  any  fact  in  ref- 
erence to  its  actual  effect  that  by  reasonable 
diligence  they  could  have  ascertained.  Black- 
weU  V.  Moorman,  111  N.  G.  151,        17:  789 

16.  A  toy  gun  is  not  such  a  dangerous  instru- 
ment that  a  man  can  be  held  negligent  in  ^v- 
ing  it  to  his  boy  nine  years  old,  with  caution 
to  DC  careful  with  it  and  not  to  lend  it;  and  he 
is  not  liable  for  the  damages  where  in  his  ah* 
sence  his  wife  permits  it  to  be  taken  by  a  vis- 
iting boy,  who  puts  out  the  eye  of  a  man  in 
the  street  with  a  shot  from  it.  Chaddoek  v. 
Piummer,  88  Mich.  225,  14:  675 

16.  A  shipper  of  naphtha  described  as  "car- 
bon oil"  in  the  freight  bill,  in  barrels  mark^ 
"unsafe  for  illuminating  purposes/'  is  liable  to 
the  conductor  of  the  train  who  was  injured  by 
an  explosion  while  in  the  car  where  the  naph- 
tha was  with  a  lamp,  if  he  did  not  know  what 
was  in  the  barrels,  although  the  carrier  had 
been  informed  of  their  contents.  Standard 
Oa  Co.  V.  Tierney,  92  Ky.  867,  14:  677 

17.  Failure  to  provide  a  stopcock  in  the 
pipe  connecting  an  oil  tank  with  burners  used 
for  firing  a  brick  kiln  maj  be  found  by  the  jury 
to  be  negligence,  notwithstanding  there  was 
a  shu^ofE  at  each  of  the  burners  and  one  on  the 
tank,  where  the  tube  adjacent  to  each  burner 
was  bv  reason  of  its  construction  liable  to  crack 
and  allow  the  oil  to  escape,  which  in  such  case 
would  ignite  and  render  approach  to  the  burn- 
er impossible  because  of  the  heat,  and  the  valve 
on  the  tank  could  not  be  turned  without  a  me- 
chanical appliance,  while  in  case  the  flow  of 
the  oil  was  not  stopped  a  conflagration  and  ex- 
plosion of  the  tank  would  be  probable.  PulU 
man*s  Palace-Car  Co,  v.  Laack,  148  111.  243, 

18:  815 
18.  A  roller-coaster  or  switchback  is  not  a  thing 
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of  such  dangerous  character  that  permission  to 
operate  it  in  a  pleasure  resort  owned  by  a  street- 
railway  company,  and  advertising  it  as  one  of 
the  attractions  oi  the  place,  will  make  the  com- 
pany liable  for  the  negligence  of  the  person 
owning  the  roller-coaster  whereby  a  person 
riding  upon  it  is  injured .  Knottnerus  v.  North 
Park  Street  R,  Co.  93  Mich.  848.  17:  786 
Vicious  person. 

19.  A  depot  company  incorporated  for  the 
purpose  of  furnishing  depot  and  station-house 
accommodations  for  carriers  is  guilty  of  negli- 
gence in  allowing  the  continuance  in  its  depot 
of  an  employ^  oi  its  tenant  renting  a  room  in 
which  to  check  parcels,  who  is  a  man  of  savage 
and  yicious  propensities  and  in  the  habit  of  at- 
tacking and  beating  people;  and  it  will  be  lia- 
ble for  injuries  to  one  who  is,  without  his'own 
fault,  attacked  and  beaten  by  such  employe. 
Dean  v.  St.  Paul  Union  Depot  Co.  41  Minn. 
360,  5:  448 
Liability  of  manufiLcturer* 

20.  The  explosion  of  the  cylinder  of  a  thresh- 
ing-machine, by  which  a  person  engaged  in 
operating  it  is  injured,  will  not  render  the 
manufacturer  liable  in  the  absence  of  any  priy- 
ity  of  contract  between  them,  unless  the  man- 
ufactilrer  knew  the  machine  was  defective, 
although  he  was  guilty  of  negli^nce  in  manu- 
facturing and  testing  the  machme.  Heizcr  y. 
Kingdanddb  D.  Mfg.  Co,  110  Mo.  605, 

15:  881 
But  see  next  case. 

21.  A  manufacturer  of  a  stepladder,  who 
puts  it  into  his  stock  for  sale  knowing  that  it 
is  dangerous  for  use  in  the  ordinary  way,  be- 
cause made  of  poor,  cross-grained,  and  de- 
cayed lumber,  is  liable  to  any  peraon  who 
may  be  injured  while  using  it  by  its  breaking 
on  account  of  such  defects,  of  which  he  diu 
not  know  and  which  were  concealed  by  oil, 
paint,  and  yarnish,  although  there  was  no 
contract  relation  between  the  parties,  and  the 
manufacturer  may  not  have  known  when  he 
sold  this  particular  ladder  that  it  wns  defect- 
ive. Schubert  v.  J,  B.  Clark  Co,  49  Minn. 
831,  16:  818 

c.  Dangerous    Premises, 
1.  In  General, 

22.  Failure  to  put  up  a  sign  notifying  travel- 
ers that  a  private  way  opening  into  a  street  is 
not  public  will  not  render  the  owner  liable  for 
injuries  caused  by  a  defect  therein  to  persons 
traveling  thereon  without  permission.  Stevens 
v.  NUlvoUy  155  Mass.  472,  IS:  469 

28.  No  more  than  ordinary  care  is  demand- 
ed of  the  owner  of  property  with  respect  to 
the  rights  of  third  persons.  Wasson  y.  Pettit, 
117  N.  Y.  118,  6:  794 

24.  The  rule  that  the  keeper  of  a  public 
place  of  business  is  bound  to  keep  his  premises 
and  the  passageways  in  safe  condition,  and  use 
ordinary  care  to  avoid  accidents  or  injury  to 
those  properly  entering  upon  the  premises  on 
business,  does  not  apply  to  such  parts  of  the 
building  as  are  used  for  the  private  purposes  of 
the  owner,  unless  the  party  injured  was  in- 
duced by  the  invitation  or  allurement  of  the 
owner,  express  or  implied,  to  enter  thereon. 
Schmidt  y.  Bauer,  80  Cal.  565,  5:  580 

See  Index  to  Notes  Preceding* 


25.  Placing  an  iron  railing  with  pointed  top- 
around  an  area  in  front  of  a  bouse  is  not  negu- 
gence  such  as  to  create  a  liability  for  injuries- 
by  one  of  such  points  to  the  hand  of  a  traveler^ 
which  he  puts  out  to  save  himself  from  falling 
when  he  slips  on  an  icy  pavement.  JlcUj^  v, 
Bennett,  182  Pa.  218,  7:  ISO 

26.  The  owner  of  a  building  who  has  leased 
the  cellar,  and,  pending  the  completion  of  per- 
manent doors  which  he  was  to  furnish  to  cover 
the  cellar-way,  has  an  iron  grating  placed  over 
the  opening,  and  employs  a  watchman  to 
watch  the  outside  of  the  building,  cannot  be- 
held liable  for  injuries  sustained  by  one  falling 
from  the  street  into  such  opening  while  the 
covering  is  temporarily  removed  by  some 
stranger  or  person  not  in  his  employ,  which- 
was  done  when  the  watchman's  haick  was 
turned,  as  he  was  on  his  rounds.  Wasson  v. 
Petlit,  117  N.  Y.  118,  6:  794 

27.Leaving  open,  unguarded,  and  unlighted 
after  dark  the  entrance  from  a  street  to  an  ele- 
vator well,  which  is  of  the  same  general  ap- 
pearance as  the  entrance  to  a  hallway  leading 
into  the  building,  from  which  it  is  separated  by 
a  post  only  a  foot  wide,  will  justify  a  jury  nt 
finding  the  owners  of  the  building,  who  have 
control  of  the  elevator,  guilty  of  negligence,  in 
an  action  against  them  for  damages  by  one- 
who  falls  into  the  well  while  rightfully  seeking 
to  enter  the  building,  although  his  business  is 
with  a  tenant  occupying  another  part  of  the 
building.  Gordon  y.  Cummings,  152  Mass. 
513,  9:  640^ 

28.  One  who  maintains  an  elevator  shaft  open- 
ing to  a  sidewalk  on  a  city  street,  but  separated 
therefrom  by  a  stone  lintel  8  inches  high  and 
18  inches  thick,  the  opening  being  5  or  6  feet 
wide,  is  not  liable  for  injuries  to  a  passer-by 
who  is  pushed  into  such  shaft  by  reason  of  the 
backing  up  on  the  sidewalk  of  a  norse  attached 
to  a  wagon  being  unloaded  in  front  of  the- 
premises.     Melntire  v.  Boberts,  149  Mass.  450, 

4:  519 
Falling  building^  or  jportion  thereoll 

29.  Tiie  owner  of  a  building  is  responsible 
for  the  damage  occasioned  by  its  fall,  when  it 
is  caused  by  his  neglect  to  properly  brace  it  so 
as  to  prevent  its  ftul;  but  the  damage  may  be 
reduced  according  to  circumstances,  if  the 
owner  of  the  thing  damaged  has  exposed  it 
imprudently.  Factors  dt  T.  Ins.  Co,  v.  Wer- 
lein,  42  La.  Ann.  1046,  11:  861 

80.  The  owner  of  a  building  which  is  burned 
is  liable  for  damages  caused  by  the  falling  of 
one  of  its  walls  which  he  had  negligently  left 
standing,  knowing  it  be  dangerous.  Anderson 
v.  East,  117  Ind.  126,  8:  718 

81  .The  promise  of  a  city  officer  to  take  charge 
of,  and,  if  necessary,  take  down  a  wall  of  a 
burned  building,  does  not  relieve  the  owner  of 
the  premises  from  liability  for  damages  caused 
by  Uie  fall,  when  he  has  negligently  left  it; 
standing.  Id. 

82.  The  owners  of  a  leased  building  who 
consent  to  the  erection  of  an  awning  by  the 
tenants,  and  contribute  lumber  forita  construc- 
tion, are  liable  to  a  person  injured  by  the  fall- 
ing of  the  awning  and  a  portion  of  the  wall  to 
which  it  was  attached,  because  the  wall  was 
r^f^t  of  suifloient  strpneth  to  support  the  hnrdpT^. 
Riley  v.  Simpson,  83  CaL  217,  7:  688: 
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86.  It  is  the  duty  of  one  who  knows  that 
his  office  sign  fasiened  over  a  sidewalk  has 
been  removed  from  its  fastenlDgs  by  workmen 
of  an  electric- light  company  and  replaced  by 
them,  to  see  that  the  fastenings  are  safely  re- 
stored; and  he  is  liable  for  failure  to  do  so,  if 
any  one  is  injured  by  its  falL  St.  Louis,  L 
M,  A  8,R  Co.  y.  Hopkins,  54  Ark.  209, 

18:  189 
Liability  of  contractor. 

84.  A  contractor,  after  completing  and  de- 
livering possession  of  a  building  and  its  accep- 
tance by  the  owner,  is  not  liable  to  a  stranger 
to  the  contract  for  injuries  resulting  from 
defects  in  the  construction  of  the  building. 
Ourlin  v.  Somerset,  140  Fa.  70,  18:  888 

2.  LiMlUy  to  Licensees  or  Trespassers, 

35.  A  licensee  goes  upon  the  premises  of 
another  at  his  own  risk.  Stevens  v.  Nichols, 
155  Mass.  472,  15:  469 

86.  One  who  enters  the  private  apartments 
of  another  at  the  mere. license  of  the  latter 
does  so  subject  to  all  the  attendant  risks. 
Schmidt  V.  Bauer,  80  Cal.  565,  6:  680 

87.  A  mere  licensee  injured  in  the  dark  by  fall- 
ing through  an  open  trap- door  while  crossing 
the  platform  of  a  railroad  station^  which  the 
company  allows  people  to  use  as  a  short  cut 
between  public  streets,  cannot  recover  damages 
from  the  company,  although  no  light  or  barrier 
was  placed  at  the  opening.  BediganY,  Boston 
d  M,  K.  Go.  155  Mass.  44,  14:  876 

88.  One  of  a  class  of  students  to  whom 
permission  is  given,  upon  request,  to  inspect  a 
power-house,  cannot  recover  for  injuries  re 
ceived  by  falling  into  an  uncovered  vat  of  boil- 
ing water  while  making  the  inspection  of  the 
premises.  Benson  v.  Baltimore  Traction  Co, 
77  Md.  — ,  80:  714 

89.  To  entitle  one  to  recover  damages  for  in- 
juries received  in  falling  into  an  elevator  well 
on  another's  premises,  in  an  action  in  which 
he  relies  solely  on  the  common-law  counts,  he 
must  offer  evidence  which  will  justify  the  jury 
in  finding  that  he  entered  such  premises  by 
some  invitation  or  authonty  from  the  latter, 
that  he  was  injured  in  so  doing  by  some  want 
of  due  care,  for  which  the  latter  is  responsible, 
in  the  construction  or  management  of  the  por- 
tion of  the  premises  which  he  was  authorized 
to  use,  and  Uiat  he  himself  was  in  the  exercise 
of  due  core.  Gordon  v.  Cummings,  152  Mass. 
518,  9:  640 

40.  The  maintenance,  by  tenants  of  the  upper 
stories  of  a  building,  of  boxes  for  the  reception 
of  their  mail  in  a  lower  hallway  thereof,  which 
is  entirelv  under  the  control  of  the  owners  of 
the  building,  will  authorize  the  jury  to  find 
that  a  letter  carrier  who  enters  the  hallway  for 
the  purpose  of  placing  mail  in  the  boxes  does 
so  by  the  implied  invitation  of  such  owners; 
and  it  is  immaterial  that  the  building  is  used 
for  workshops  and  that  there  are  no  offices  in 
it.  Id. 

41.  A  member  of  a  fire  insurance  patrol, 
althoue:h  given  by  statute  the  right  to  enter 
vutldings  which  are  burning  or  m  danger  to 
save  property,  is,  although  not  a  trespasser,  a 
mere  naked  licensee  under  a  license  given  by 
the  law  itself,  where  he  breaks  open  a  building 
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at  the  time  of  a  fire,  to  whom  the  owner  of  a 
building  owes  no  duty  in  respect  to  the  condi- 
tion of  a  freight  elevator  between  the  main 
floor  and  basement,  which  can  make  him  liable 
for  an  injury  to  the  patrol  by  the  fall  of  a 
counter-weight  on  such  elevator  because  of  a 
defect  in  the  rope  and  of  failure  to  box  or  guard 
the  weight.     Gibson  v.  Leonard,  143  111.  182, 

17:  588 

42.  The  absence  of  a  fireproof  shaft,  or  of 
metal  doors  in  the  shaft,  or  of  the  required 
catches  or  fastenings  on  the  doors,  to  a  freig:ht 
elevator,  and  the  failure  to  have  the  elevator  in- 
spected and  to  obtain  and  post  a  certificate  of 
its  condition  as  required  by  ordinance,  are  im- 
material on  the  question  of  liability  for  injury 
to  a  Ute  patrol  caused  by  the  fall  of  a  counter- 
weight which  was  not  boxed  or  guarded,  on  ac- 
count of  the  breaking  of  a  rope  by  which  it 
was  held.  Id. 

43.  An  ordinance  requiring  elevators  and 
other  things  ''so  located  as  to  endanger  the 
lives  and  limbs  of  those  employed"  in  factories, 
etc.,  to  be,  so  far  as  practicable,  so  covered  or 
guarded  as  to  ensure  against  any  injury  to  such 
employes,  does  not  create  any  liability  for 
noncompliance  therewith,  in  favor  of  a  fire 
patrol  who  is  a  mere  licensee  on  the  premises, 
as  he  is  not  within  the  class  of  persons  for 
whose  protection  the  ordinance  was  passed. 

Id. 

44.  One  who,  without  invitation  and  merely 
to  pay  a  friendly  call  on  the  operator,  visits  a 
telegraph  office  located  on  railroad  land  near 
the  track,  in  which  office  he  was  formerly  em- 
ployed and  which  is  owned  and  occupied  by  a 
railroad  company  for  its  own  purposes  and 
convenience,  although  occasional  messages 
are  sent  and  received  for  outside  parties  for 
pay,  is  a  mere  voluntary  licensee  subject  to  the 
concomitant  risks  and  perils,  and  no  recovery 
can  be  had  for  his  death  caused  by  a  collision 
of  trains  which  wrecked  the  office,  unless  it 
was  due  to  gross  negligence  of  the  agents  or 
employes  of  the  company.  Manning  v. 
Chesapeake  <Ss  0.  B.  Co.  86  W.  Va.  829. 

16:  871 

45.  A  property-owner  owes  no  duty  to  one 
who  goes  upon  his  premises  in  search  of  a 
child  who  is  accustomed  to  play  there,  to  have 
stairways  thereon  in  a  safe  .condition,  the  ne- 
glect of  which  will  render  him  liable  for  in- 
juries repeived  by  such  person  in  consequence 
of  the  breaking  of  a  step.  Sterger  v.  Van 
Siclen,  132  N.  Y.  499,  16:  640 
Dan^^rous  attraction  to  children. 

46.  A  mill-owner  is  not  liable  for  injury  to 
a  boy  who  was  a  trespasser,  by  a  fall  from  a 
bail  and  chain  used  for  hoisting  material,  where 
Uie  boy  got  upon  it  while  it  was  in  motion 

Eroduced  in  some  way,  only  a  moment  after  it 
ad  been  stopped  and  hung  up  out  of  reach, 
and  not  left  carelessly  dangling  in  condition  to 
move.    Bodgers  v.  Lees,  140  Pa.  475, 

18:  816 

47.  Mill-owners  who  have  permitted  their 
unenclosed  and  publicly  situated  millyard  to 
be  used  for  a  playground  by  children,  who 
have  been  accustomed  to  play  upon  the  pile  of 
furnace  ashes  which  have  for  months  been  cold 
and  devoid  of  danger,  cannot  make  an  excava* 
tion  therein  and  fill  it  with  hot  ashes,  leaving 
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no  traces  of  the  change,  -without  either  giving 
proper  notice  thereof,  or  answering  in  damages 
if  children  of  tender  years,  in  attempting  to  go 
upon  the  ash-pile  as  usual,  get  into  the  hot 
ashes  and  are  injured.  Femo  y.  MeGarmiek 
125  Ind.  116,  9:  813 

48.  Where  a  dangerous  piece  of  machinery 
is  placed  in  an  alley  by  the  owner  of  abuttine 
lots,  and  is  allowed  to  remain  for  years,  both 
the  individual  and  the  corporation  are  guilty  of 
negligence,  and  both  are  liable  for  injuries  sus- 
tained by  a  child  under  nine  years  who  was 
hurt  upon  such  machinery.  Osage  City  v. 
Larkins,  40  Kan.  206,  8:  66 

49.  A  car  with  defective  brakes  is  not  such 
an  imminently  dangerous  instrument  as  to 
make  the  owner  liable,  for  the  simple  act  of 
leaving  it  upon  the  track,  to  one  who  is  injured 
by  it,  if  he  has  no  contractual  or  other  relation 
to  the  owner.  Boddy  y.  Missouri  P,  B,  Co, 
104  Mo.  284,  18:  746 

50.  A  common  -handcar  standing  on  the 

§  round  beside  a  railroad  track  is  not  a  thine 
angerous  in  and  of  itself,  which  a  railroad 
company  is  required  to  guard  or  lock.  Bobin- 
son  y.  Oregon  Short  Line  db  U,  If.  B.  Co, 
7  Utah,  498,  18:  766 

61.  It  is  not  negligence  to  leave  a  common 
hand-car  weighing  from  600  to  700  pounds,  6 
feet  from  a  railroad  track  and  4  or  6  feet  be- 
low it,  a  mile  from  the  thickly  settled  part  of  a 
city  and  a  quarter  of  a  mile  from  the  nearest 
house,  and  let  it  remain  there  over  Sunday 
unlocked  and  unguarded,  so  as  to  render  its 
owners  liable  in  damages  for  the  death  of  a 
boy  eleven  years  old,  who,  while  riding  on  it 
with  other  boys  who  had  replaced  it  on  the 
track,  fell  off  and  was  run  over  and  killed. 

Id. 
Turntable* 

52.  A  railroad  company  Is  not  liable  for  in- 
juries to  a  child  trespassing  upon  its  property 
and  injured  while  playing  upon  an  unfastened 
and  unguarded  turntable  at  a  distance  of  500 
feet  from  a  highway,  but  having  upright 
standards  which  could  be  seen  at  a  distance. 
Daniels  y.  New  Fork  db  N.  E.  B.  Co.  (Mass.) 
154  Mass.  849,  13:  848 
Bat  see  case  following. 

53.  Lea  vine  unfastened  and  insecure  against 
accidents  a  turntable  which  is  situated  in  an 
open  and  accessible  place  where  children  are 
in  the  habit  of  going  for  amusement,  with  the 
knowledge,  actual  or  constructive,  of  defend- 
ant's servants,  is  neglierence  which  will  render 
a  railroad  company  liable  for  injuries  received 
in  consequence  of  it  by  a  boy  seven  years 
old,  while  playing  upon  the  turntable.     Fort 

Worth  <fc  D.  C.  R.  Co.  V.  Robertson  (Tex.) 

14:  781 

d.  On  Ei'ghtcaya  or  Waters. 

See  also  infra,  83-88. 

For  Defects  in  Highway,  see  Highways,  IV. 

54.  Where  the  united  and  contemporaneous 
negligence  of  two  persons  causes  a  collision 
in  a  public  street,  neither  can  recover  from 
the  other  for  a  resulting  injury.  Evans  v. 
Adorns  Exp.  Co.  122  Ind.  362,  7:  678 

55.  Hiding  a  horse  at  an  improper  speed 
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along  a  much  used  public  street  in  a  populous 
city,  and  at  the  same  time  looking  in  another 
direction  from  that  in  which  the  rider  is  go- 
ing, is  culpable  negligence.'  Stringers.  Frosty 
116  Ind.  477,  8:614 

56.  A  person  driving  along  a  street  looking 
at  some  houses  for  the  roofinjg  of  which  he  had 
contracted  is  not  guilty  of  negligence  in  fail- 
ing to  see  a  surveyor's  transit  which  he  runs 
into,  where  it  was  left  there  without  any  one  to 
look  after  its  safety  or  to  give  warninc  of  its 
presence.  State,  Menger,  y.  Lauer  (N.  J.  Sup.) 
55  N.  J.  L.  (2«  Vroom)  205,  «0:  61 

Injury  to  net. 

57  Negligent  failure  on  the  part  of  one 
navigating  public  navigable  water  to  see  and 
avoid  a  fishing  net  set  therein,  when  he 
could  have  done  so  without  detriment  to  the 
prosecution  of  his  voyage,  will  render  him 
liable  for  the  injuries  he  occasions  to  the  net. 
Maliciousness  or  wantonness  in  running  upon 
the  net  is  not  necessary  to  a  right  of  recovery. 
WriglU  y.  Mulvaney,  78  Wis.  89,         9:  807 


n.  CONTBIBUTOBT. 

a.  Generally, 

68.  Contributory  negligence  fairly  imputable 
to  the  plaintiff  according  to  his  own  evidence 
will  defeat  his  right  of  action  for  an  injury  re- 
sulting from  negligence  of  the  defendant 
Butcher  y.  West  Virginia  dbP.JLCo.  (W.  Va.) 
37  W.  Va.  180,  18:  519 

59.  In  case  of  mutual  negligence,  the  true 
principle  is  that  no  action  for  damage  can  be 
maintained  if  the  negligence  of  each  party  was 
a  proximate  ctfuse  of  the  injury  sustained. 
Factors  d  T.  Ins.  Co,  v.  Weriein,  42  La.  Ann. 
— ,  11:  861 

60.  It  is  a  good  defense  to  an  action  for  neg- 
ligence to  show  that  the  injury  so  far  arose 
from  the  negligence  of  the  plaintiff  himself 
that  he  might  by  ordinary  care  have  avoided 
the  injury.  Id. 

61.  A  negligent  act  or  omission,  to  consti- 
tute contributory  negligence,  must  operate  as 
a  proximate  cause  or  the  injury,  or  one  of  the 
proximate  causes,  and  not  merely  as  a  condi- 
tion. Smithwick  y.  ffaU  db  U.  Co.  59  Conn. 
261,  18:  879 

62.  An  act  or  omission  that  merely  increases 
or  adds  to  the  extent  of  a  loss  or  injurjr  wiU 
not  have  the  effect  of  contributory  negligence 
to  defeat  a  recovery,  though  it  will  aifect  the 
amount  of  damages.  Id, 

68.  Negligence  in  getting  into  peril  is  not  the 
proximate  cause  of  an  injury  which  could  stiU 
have  been  avoided  by  proper  care  of  the  other 
party.  Clark  y.  Wilmington  db  W.  B,  Co* 
109  N.  C.  480,  14:  749 

64  To  constitute  contributory  negligence  of 
a  person  employed,  in  the  presence  of  known 
danger,  he  must  voluntarily  and  unnecessarily 
expose  himself  to  it.  Clements  v.  Loftisiana 
Electric  Light  Co.  44  La.  Ann.  692,      16:  48 

65.  Contributory  negligence  is  not  a  defense 
to  an  action  for  wanton  or  reckless  injuries. 
Flonda  Southern  B.  Co.  y.  Hirst,  80  Fla.  1. 

16:  681 
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66.  Where  defendent  interposes  the  double 
defense  "of  not  guilty"  and  of  contributory 
negligence  on  plaintiff's  part,  the  latter  defense 
is  not  admission  of  its  own  negligence.  Louitt- 
viUe  dk  N.  B.  Co.  v.  Hall,  87  Ala.  708,  4:  710 

67.  Freedom  from  negligence  is  not  one  of 
the  essentials  of  the  defense  of  contributory 
negligence.  There  must  be  negligence  In  the 
deiendant  before  plaintiff  can  contribute  to  its 
injurious  results.  Id, 
Comparative  negligence* 

68.  A  court  of  law  cannot  undertake  to  appor- 
tion the  damages  for  the  co-operating  negli- 
gence of  both  parties,  or  determine  the  com- 
parative degree  of  the  negligence  of  each;  and 
the  plaintiff  in  such  a  case  will  be  without 
remedy,  unless  defendant's  wrongful  act  was 
willful  or  amounted  to  an  intentional  wrong. 
State,  Menger,  v.  Lauer  (N.  J.  Sup.)  65  N. 
J.  L.  (26  Vroom)  205,  80:  61 

In  escaping:  danger. 

69.  A  dangerous  act  performed  in  an  at- 
tempt to  escape  danger  caused  by  the  negli- 
gence of  another  is  not  contributory  negligence, 
if  it  is  such  an  act  as  a  person  of  ordinary 
prudence  might  do  under  the  circumstances. 
Lincoln  Bapid  Ih'ansit  Go.  ▼.  NichoU,  87  Neb. 
— ,  80:  8S8 

70.  Peril  so  suddenly  precipitated  upon  a  per- 
son as  to  leave  no  nme  for  voluntary  action 
1>reclude8  the  question  of  his  contributory  neg- 
igenoe,  although  he  did  not  choose  the  best 
wav  of  escape  from    the   danger.     VaUo   v. 

United  Btaiee  Exp.  Co.  147  Pa.  404,  14:  748 
In  rescuing^  others. 

71.  Persons  are  justified  in  assuming  greater 
risks  to  protect  human  life  than  would  be 
sanctioned  in  other  circumstances.  Schroeder 
V.  C/iieoffo  diA.B.  Co.  108  Mo.  822. 

18:  887 

72.  It  is  not  negligence  per  ee  for  one  volun- 
tarily to  risk  his  own  safety  or  life  in  attempt- 
ing to  rescue  another  from  impending  danger. 
Pennsylvajua  Co.  v.  LaJigendojf,  48  Ohio  St. 
816.  13:  190 

78.  A  person  maybe  warranted  in  exposing 
his  limbs  or  life  to  a  very  high  degree  of  dan- 
ger in  attempting  to  rescue  another  who  is  in 
great  and  imminent  danger,  and  should  not  be 
charged  in  such  cases  with  the  consequences 
of  mere  errors  of  judgment  resulting  from  the 
excitement  and  confusion  of  the  moment,  /rf. 

74.  Injury  to  one  who  does  not  rashly  and 
unnecessarily  expose  himself  to  danger  in 
rescuing  another  should  be  attributed  to  the 
party  that  negligently  or  wrongfully  exposed 
to  danger  the  person  who  required  assistance. 

Id, 

Mental  capacity. 

75.  Knowledge  of  the  mental  deficiency  is 
necessary  to  render  liable  one  who  negligently 
inflicts  an  injury  on  a  person  so  mentally  in- 
competent as  to  be  incapable  of  contributory 
negligence,  but  whose  conduct  would  have 
amounted  to  contributory  negligence  in  a  per- 
son of  ordinary  capacity.  WartlmigUfn  v. 
Mencer  (A\SL.)  17:  407 

76.  One  who  is  so  absolutely  devoid  of  in- 
telligence as  to  be  unable  to  apprehend  appa- 
rent danger  and  to  avoid  exposure  to  it  cannot 
be  charged  with  contributory  negligence.  Id. 

77.  The  same  degree  of  care  for  his  personal 
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safety  must  be  exercised  by  a  person  of  dull 
mind,  who  is  capable  of  working  for  his  own 
livelihood  without  the  protection  of  a^ardian, 
as  is  required  of  those  of  brighter  mtellects. 

Id. 
A^^avation  of  injury. 

78. The  fact  that  a  person  injured  by  the  neg- 
ligence of  another  aggravated  the  injury  by 
negligence  or  unskillful  treatment  will  not  bar 
a  recovery,  but  the  damages  will  be  appor- 
tioned, and  the  defendant  held  liable  only  for 
such  damages  as  his  negligence  produced. 
Go8/ien  V.  J£figland,  119  Ind.  368»        6:  258 

b.  (y  Children 
See  also  infra,  100-107. 

79.  A  girl  is  not  necessarily  chargeable  with 
negligence  in  failing  to  keep  in  mind  the  dan- 
ger of  the  fall  of  plaster  from  the  ceiling  of  a 
haUway  in  a  tenement,  under  which  she  has  to 
pass  in  going  to  her  apartments.  DoUard  v. 
ifcfterto,  180  N.  Y.  26^,  14:  888 

80.  Children  are  required  to  exercifae  only 
that  degree  of  care  and  caution  which  persons 
of  like  age,  capacitv,  and  experience  might  be 
reasonably  expected  to  naturally  or  ordin-rily 
use  in  the  same  situation  and  under  the  like 
circumstances,  provided  that  the  parents  or  per- 
sons having  the  control  of  such  children  have 
not  been  guilty  of  want  of  ordinary  care  in  al- 
lowing them  to  be  placed  in  such  circum- 
stances. lUinoie  C.  JH.  Co,  v.  Slater,  129  111. 
91,  6:  418 

81.  In  the  application  of  the  doctrine  of  con- 
tributory negligence  to  children,  in  actions  by 
them  or  in  their  behalf,  for  injuries  occasioned 
by  the  negligence  of  others,  ^eir  conduct 
should  not  be  judged  by  the  same  rule  which 

governs  that  of  adults;  and  while  it  is  their 
uty  to  exercise  ordinary  care  to  avoid  the  in- 
juries of  which  they  complain,  ordinary  care 
for  them  is  that  degree  of  care  which  children 
of  the  same  age,  of  ordinary  care  and  prudence, 
are  accustomed  to  exercise  under  similar  cir- 
cumstances. Cleveland  Boiling  Mill  Co.  v.  Cor- 
rigan,  46  Ohio  St.  288,  8:  886 

82.  A  boy  six  or  seven  years  old,  who  gets 
upon  a  ball  attached  to  a  chain  used  as  a  hoist- 
ing apparatus  for  a  mill,  while  it  is  in  motion, 
for  the  express  purpose  of  riding  up  on  it,  al- 
though warned  by  a  companion  not  to  do  it,  is 
chargeable  with  the  consequences  of  his  reck- 
lessness, and  no  recovery  cah  be  had  for  his 
death  by  falling.  Bodgers  v.  Lees,  140  Pa. 
475»  18:  816 

c.  On  Highwaye, 

83. Driving  at  an  unlawful  speed  on  a  street. 
If  it  contributes  to  an  injury  received  in  a  coUi- 
gion  with  another  team,  is  a  bar  to  a  recovery 
for  the  negligence  of  the  other  party.  Broschart 
V.  Tuttle,  59  Conn.  1,  11:  88 

84.  A  driver  of  a  fire-engine  going  to  a  fire, 
whose  duty  it  is  to  follow  the  direction  of  a 
hose  cart  in  front  of  him,  and  who  must  avoid 
all  wagons  and  obstructions,  cannot  be  held  to 
the  same  degree  of  care  as  an  ordinary  driver; 
and  where  he  was  injured  by  being  thrown  off 
the  engine  in  consequence  of  the  wheel  of  his 
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cart  dropping  into  a  bole  over  which  the  boae 
cart  passed,  he  was  held  not  guilty  of  contribu- 
tory negligence.  GooU  v.  Detroit^  75  Mich. 
628,  5:  815 

85.  A  footman  about  to  cross  a  public  street 
Is  not  required  to  exercise  the  same  high  de- 
gree of  viligance  in  order  to  avoid  contact  with 
a  horseman  that  is  required  at  railroad  cross- 
ings. Foot  passengers  have  equal  rights  in  the 
streets  with  those  mounted  on  horseback  oi 
driving  in  carriages.  Neither  has  a  priority 
of  right  over  the  other ;  both  are  bound  to 
use  reasonable  care  to  avoid  collision.  String- 
er  V.  FroHt,  116  Ind.  477,  8:  614 
8ee  also  Railroads,  II.  d,  1. 

86.  To  stand  in  a  public  street  nt  night,  en- 
gaged in  conversation,  heedless  of  horses  and 
vehicles  that  are  passing,  is  such  negligence  as 
will  prevent  recovery  for  injuries  resulting 
from  being  thrown  down  by  a  wagon  the  driver 
of  which  did  not  see  the  person  injured,  al- 
though the  driver  also  was  negligent.  Evam 
V.  Adavis  Etep.  Co,  122  Ind.  362,         7:  678 

87.  One  who  leaves  a  surveyor's  transit  set 
up  in  a  street,  without  anyone  to  look  after  its 
safety  or  warn  persons  of  its  presence,  is 
guilty  of  contributory  negligence  which  will 
prevent  his  recovery  against  one  who  acci- 
dentally runs  against  it  while  driving  slowly 
along  the  street,  without  any  reason  to  suspect 
its  presence  there.  State^  Menger,  v.  La'twr 
(N.J.8up.)55N.J.L.(26Vroom}206,  80:  61 

88.  Where  a  traveler  on  a  highway  volun- 
tarily, and  not  of  necessitv,  attempts  to  cross 
over  a  skid  placed  across  the  sidewalk  in  front 
of  a  store  for  the  purpose  of  unloading  a 
wagon,  there  being  room  to  pass  around  it, 
and  is  injured,  he  is  negligent.  Jochem  v. 
Hofnimon,  72  Wis.  199,  1:  178 

d.  Otiier  Cases, 

89.  One  who  enters  uninvited  into  the  pri- 
vate apartments  of  another  who  owes  him*  no 
duty  to  keep  such  part  of  the  premises  In  a  safe 
condition,  the  way  being  plain  to  be  seen,  and 
who  in  coming  back  mistakes  the  door  through 
which  he  falls  and  is  injured,  for  the  one 
through  which  he  passed  in,  is  guilty  of  con- 
tributory negligence  which  will  bar  a  recovery 
against  the  owner.  Bch/inidt  v.  Bauer,  80  Gal. 
565,  5:  580 

90.  A  person  familiar  with  the  premises  is  not 
guilty  of  negligence  as  matter  ot  law  in  falling 
into  an  elevator  well  b^  the  side  of  the  entrance 
to  a  building,  into  which  he  was  attempting  to 
go,  if  the  place  was  dark  and  Uie  entrance  to 
the  elevator  well,  which  was  usually  guarded 
by  a  gate  or  chain,  was  at  the  time  unprotect- 
ed, and  he,  after  stepping  upon  the  sill,  felt 
for  obstructions  ana  finding  none  concluded 
he  was  in  the  right  place  and  took  the  next 
step,  which  precipitated  him  to  the  bottom 
of  the  well.  Gordon  v.  Cummings^  152  Mass. 
513,  9:  640 

91.  It  is  not  negligence  as  matter  of  law  for 
the  owner  of  a  fishing  net  set  in  a  public  navi- 
gable water,  from  which  he  is  engaged  in 
taking  fish,  to  fail  to  warn  an  approaching 
vessel  of  the  existence  and  situation  of  the  net, 
80  as  to  prevent  a  recoverv  from  the  owner  of 
the  vessel  for  injuries  done  by  its  running 
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through  the  net.  Whether  or  not  such  failure 
is  negligence  is  a  question  for  the  jury.  WrigJit 
V.  Mulvaney,  78  Wis.  89,  9:  807 

92.  A  land  owner  who,  with  knowledge  that 
his  land  is  liable  to  be  overflowed  four  years 
out  of  ^^e  by  reason  of  an  insufficient  culvert 
constructed  by  a  railroad  company,  locates  a 
brickyard  ana  erects  brick  kilns  upon  such 
lands,  is  guilty  of  contributory  negligence 
which  will  prevent  a  recovery  for  injuries 
thereto  by  such  flooding.  Emry  v.  BeUeigh  <& 
G,  B,  Co.  109  N.  G.  589,  15:  388 

e.  Imputed, 

98.  The  negligence  of  a  husband  will  not, 
merely  because  of  the  marital  relation,  be  im- 
puted to  his  wife,  who  is  injured  while  riding 
with  him.  Louisville,  N.  A.  di  C.  JL  Co.  v. 
Creek,  130  Ind.  139,  '^  14:  738 

Of  driver. 

94.  The  negligence  of  the  driver  of  a  vehicle 
in  which  plaintiff  is  riding,  at  the  Invitation 
of  the  owner  of  the  vehicle  at  the  time  of  re- 
ceiving an  injury,  is  not  imputed  to  plaintiff, 
where  the  horses  were  not  controlled  by  him. 
Msbet  v.  Garner,  7o  Iowa,  814,  1:  162 

95.  The  negligence  of  the  owner  of  a  carriage 
in  driving  his  team  is  not  imputable  to  one 
riding  with  him  at  his  invitation  and  who  has 
no  authority  over  him.  Union  P.  R.  Co.  v. 
Lapdey  (C.  0.  App.  8th  C.)  4  U.  S.  App.  542. 

16:  800 

96.  The  negligence  of  the  driver  of  a  private 
vehicle  cannot  be  imputed  to  one  who  is  riding 
with  him  merely  by  invitation,  so  as  to  prevent 
the  latter  from  recovering  against  a  thinl  partv 
through  whose  negligence,  concurring  with 
that  of  the  driver,  he  receives  injuries.  Dean 
V.  Pennsylvania  R,  Co.  129  Pa.  514,    6:  148 

97.  The  negligence  of  the  driver  of  a  stage 
coach  will  not  be  imputed  to  his  passenger, 
who  has  no  control  over  him  or  the  manage- 
ment of  the  coach,  so  as  to  defeat  an  action  on 
behalf  of  the  passenger  against  a  third  i)enfon 
to  reox)ver  damages  for  an  injuij  resulting 
from  the  joint  negligence  of  the  driver  and  the 
third  person,  Becke  v,  Missouri  P.  i?.  Co.  102 
Mo.  544,  9:  167 

98.  The  negligence  of  the  driver  of  a  public 
back  Is  not  imputable  to  a  passenger  who  is  in- 
jured by  a  collision  between  the  hack  and  a 
railroad  train.  East  Tennessee,  V.  db  G.  B.  Co. 
v.  Markens,  88  Ga.  60,  14:  881 
Of  carrier. 

99.  The  negligence  of  a  common  carrier 
cannot  be  imputed  to  a  passenger,  so  as  to  de- 
feat his  right  to  recover  against  a  third  person 
for  negligenoe.  Bunting  v.  Hogsett,  139  Pa. 
863,  12:  268;  Flaherty  v.  NorOiern  P.  R, 
Co,  39  Minn.  828,  1:  680 
As  to  children* 

100.  An  infant  of  tender  years  is  not  to  be 
charged  with  the  negligence  of  the  person 
having  it  in  charge.  Sfewman  v.  PhiUips- 
burgh  Borse  Car  R,  Co.  (N.  J.  Sup.)  52  N.  J. 
L.  (23  Yroom)  446,  8:  842 

101.  The  negligence  of  the  custodian  of  a 
child  too  youn^  to  be  capable  of  caring  for  it- 
self, in  permitting  it  to  go  improperly  attended 
upon  a  public  street,  will  be  imputed  to  the 
child  in  a  suit  by  it  to  recover  damages  for  In- 
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juries  inflicted  upon  It  while  there,  through 
the  negligence  of  a  third  person.  Casey  v. 
Smith,  152  Mass.  294,  9:  259;  Comtra, 
Winter  v.  Kansas  City  Cable  B.  Co.  99  Mo. 
609,  6:  586;  Newman  v.  PMlipsburgh  Horse 
Car  M.  Co.  (N.  J.  Sup.)  52  N.  J.  L.  (23 
Vroom)  446.  8:  842;  Chicago  City  E.  Co.  v. 
Wilcox  (111.)  8:  494,  Rev'd  on  Rehearing  in 
188  111.  870,  21:  76 

102.  In  Iowa  the  contributory  negligence  or 
wrongful  act  of  the  parent  without  volition 
on  tfie  part  of  the  child  is  not  imputable  to 
the  lutttT.  Wymore  v.  Ma/iaska  County,  78 
Iowa,  896.  6:  545 

103.  The  riejht  of  recovery  in  favor  of  the 
estate  of  a  child  killed  in  consequence  of  neg- 
ligence is  not  affected  by  the  fact  that  the 
parents,  who  are  entitled  to  his  estate  by  inher- 
itance, contributed  to  the  accident.  Id. 

104.  The  right  of  action  of  a  child  two  years  of 
age,  for  injuries  caused  by  the  carelessness  of 
the  driver  of  a  horse  car.  is  not  lost  by  the  fact 
that  her  adult  sister,  who  was  with  her,  was 
careless  in  supervision  of  her.  Newman  y. 
Phillipsburgh  Horse  Car  B.  Co.  (N.  J.  Sup.) 
52  N.  J.  L.  (23  Vroom)  446,  8:  842 

105.  An  action  by  a  child  three  years  old  for 
personal  injuries  on  the  public  streets  is  not 
defeated  by  the  negligence  of  another  child  ten 
years  old,  who  was  the  only  protector  for  the 
injured  child.  Winter  Y.  Kansas  City  Cable 
E.Co.99  Mo.  509,  6:  586 

106.  Permitting  a  child  three  years  old  to  go 
upon  a  public  street  crowded  with  vehicles  to 
await  the  coming  home  of  Its  father,  which  is 
not  expected  for  at  least :  fifty  minutes,  accom- 
panied only  by  its  brother  between  seven  and 
ei^ht  years  old  and  its  sister  about  five  years 
old,  is  such  negligence  as  will  preclude  a  re- 
covery of  damages  by  the  child  in  case  it  is  run 
over  and  injured  by  a  third  person,  the  circum- 
stances being  such  that  an  adult  in  its  place 
would  have  escaped  unhurt.  Casey  v.  amith 
152  Mass.  294,  9:  259 

107.  The  care  which  parents  must  have  ex- 
ercised over  their  child,  in  order  to  avoid  the 
defense  of  contributory  negligence  in  an  ac- 
tion to  recover  damages  for  the  negligent 
killing  of  such  child  by  a  third  person,  is 
such  a  8  was  reasonable,  having  regard  to  all 
the  circumstances  of  the  case ;  and  the  ques- 
tion whether  or  not  such  care  was  exercised 
is  for  the  jury.  Slattery  v.  CConnell,  153 
Mass.  94,  10:  658 

108.  In  an  action  for  an  injury  to  a  child 
while  getting  off  from  a  street  car,  the  ques- 
tion whether  the  child's  mother  was  exercising 
due  care  for  the  safety  of  the  child  is  imma- 
terial, where  the  child  himself  was  using  all 
the  care  which  the  occasion  required.  Chicaao 
City  R.  Co.  Y.  Robinson,  127  BL  9,      4s  126 
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I.  In  GfiNERAii;  As  Mattes  ov  Right. 

1.  A  new  trial  is  a  matter  of  right  where  a 
question  of  title  is  presented  by  a  counter- 
claim in  a  suit  for  partition.  Hoberison  v. 
VancUaw,  129  Ind.  217,  281,  15:  68 

2.  A  right  to  a  new  trial  as  matter  of  law  is 
not  lost  by  failure  to  take  the  statutory  course 
to  remove  from  the  panel  a  juror  who  is  relat- 
ed to  the  parties  within  such  a  degree  as  to  be 
by  statute  disqualified  to  sit,  if  knowledge  of 
the  relationship  is  not  obtained  until  after  the 
trial.    Jewell  y.  Jewell,  84  Me.  804,     18:  478 

8.  Where  an  action  embracing  a  substantive 
cause  in  which  a  new  trial  as  matter  of  right 
is  not  allowable,  as  well  as  other  causes  in 
which  such  new  trial  is  allowable,  proceeds 
to  judgment,  the  former  cause  will  control 
ami  warrant  the  refusal  of  a  second  trial. 
WiUon  V.  Brookahire,  126  Ind.  497,      9:  792 


II.  For  Matters  Pertaininq  to  Jury  or 

Verdict. 

4.  The  court  charges  upon  the  law  of  the 
case,  and  it  is  the  duty  of  the  jury,  in  their 
verdict,  to  conform  thereto;  but  if  they  fail  to 
do  so,  it  is  the  duty  of  the  court  to  set  aside 
the  yerdlct.  South  FUnida  R,  Co,  y.  BhoadM 
25  Fla.  40,  8:  788 
Remarks  of  attorney* 

5.  To  make  objectionable  remarks  of  the 
prosecuting  attorney  a  ground  for  new  trial, 
the  defendant  must  object  at  the  time  and  re- 
quest a  charge  to  the  jury  not  to  consider 
tuem.  State  v.  HuU,  18  K.  I.  — ,  80:  609 
Improper  inflaence. 

6.  The  court  will  not  set  aside  a  ver- 
dict merely  beciiuse  a  newpaper,  during  the 
trial,  made  improper  reference  to  the  trial  and 
the  case.    Kerr  v.  Lumford,  31  W.  Va.  659, 

2:  668 

7.  A  joking  remark  to  the  jury,  that  they 
can  have  ''all  night  if  necessary/' in  answer 
to  the  foreman's  promise  to  knock  at  a  certain 
time  and  let  the  court  know  if  they  had  agreed, 
made  by  an  officer  sent  to  inquire  if  there  was 
prospect  of  agreement,  is  not  to  be  regiuxied  as 
a  threat  to  keep  them  out  all  night,  or  as  put- 
ting such  a  constraint  upon  them  as  to  render 
their  verdict  void,  where  it  does  not  appear 
that  any  prejudice  resulted  from  it.  Darling 
v.  Mio  York,  P.  <fc  B.  B.  Co.  17  R.  I.  708, 

16:  643 

8.  Instructing  a  jury  shortly  before  12 
o'clock  Saturday  night,  that  they  will  have  to 
cease  deliberations  during  Sunday,  and  will  be 
kept  together  and  given  their  meals  and  a  place 
to  sleep  at  their  own  expense,  is  sufficient  to  re- 
quire a  setting  aside  of  a  verdict  which  was 
rendered  by  the  jury  in  a  few  minutes  thereaf- 
ter. Hender»m  y.BeynoldsM  Ga.  159,  7:  887 

9.  When,  after  the  jury  have  returned  to  the 
court-room  with  the  announcement  that  they 
cannot  agree  upon  a  verdict,  the  judge  sends 
them  back  to  their  room,  with  instructions 
which  cause  them  to  afterward  agree  upon  a 
verdict  which  shows  evidence  of  a  compromise 
of  opinion,  and  a  yielding  by  some  of  the  jury 
of  their  convictions  as  to  what  the  verdict 
should  be,  the  verdict  will  be  set  aside.  Ban- 
dolpIiY.  Lampktn,  90  Ky.  551,  10:  87 

See  Index  to  Notes  Precediii|^« 


Compromise. 

10.  A  verdict  will  not  be  permitted  to  stand 
which  is  the  result  of  an  agreement  between 
the  jurors,  after  ascertaining  that  they  are  un- 
able to  unite  upon  a  verdict,  to  take  a  certain 
number  of  ballots  and  render  the  verdict  in 
favor  of  the  party  receiving  a  majority  of  the 
ballots  cast,  the  jurors  favoring  the  party  in 
the  minority  agreeing  to  abide  by  the  result. 
Jlauk  V.  Allen  (Ind.)  1 1 :  706 
Misconduct. 

11.  A  verdict  will  not  be  set  aside  forif  new 
trial  by  proof  that  the  jurors  went  to  a  public 
bar  and  drank  whiskey  and  other  intoxicating 
liquors,  where  no  intoxication  of  any  juror  is 
shown,  or  any  mental  or  other  unfitness  on  ac- 
count of  the  drinking.  Burgenn  v.  Territory 
8  Mont.  57,  1:  80S 

12.  It  is  not  misconduct  on  the  part  of  a  jury 
to  procure  and  read  law  books  frfter  they  have 
concluded  their  deliberations,  and  decided 
upon  their  verdict,  although  it  has  not  been 
formally  rendered  in  open  court.  State  v. 
Wilson,  40  La.  Ann.  751,  1:  795 

18.  Mere  business  conversation  by  a  juror 
with  another  person,  entirely  foreign  to  the 
case  on  trial,  in  the  presence  and  hearing  of 
the  sheiiff  and  other  jurors,  will  not  avoid  the 
verdict.    State  v.  Harrison,  36  W.  Va.  729, 

18:  284 
Separation. 

14.  A  mere  separation  of  the  jury  will  not 
entitle  a  person  to  a  new  trial,  although  in  a 
criminal  case  where  there  has  been  an  im- 
proper separation  the  State  has  the  burden  of 
showing  beyond  reasonable  doubt  that  no  in- 
jury resulted  therefrom  to  the  prisoner.  Id. 
Qualifications. 

15.  A  principal  cause  of  challenge  to  a 
juror,  which  was  not  known,  and  was  not  and 
could  not  have  been  known  by  the  exercise  of 
ordinary  diligence,  until  after  the  verdict,  will 
not  require  a  new  trial  of  a  criminal  case, 
unless  inlustice  resulted  to  the  prisoner  from 
the  fact  that  such  juror  served;  and  in  deter- 
mining this  the  court  should  look  only  to  the 
evidence  touching  such  cause  of  challenge,  and 
not  to  that  as  to  the  prisoner's  guilt.  Id, 

16.  To  set  aside  a  verdict  because  of  an 
opinion  entertained  by  a  juror  before  be  was 
sworn,  it  must  appear  to  have  been,  not  merely 
unsubstantial  and  hypothetical,  but  such  as 
would  have  excluded  him  if  it  had  been  known 
before  he  was  sworn.  Id, 

17.  Under  Tex.  Code  Crim.  Proc.  art  631, 
requiring  a  trial  juror  in  a  criminal  case  to  be 
asked  whether  he  is  a  householder  of  the  coun- 
ty and  a  freeholder  of  the  State,  and  providing 
that,  if  he  answers  under  oath  that  he  is,  he  is 
qualified  until  the  contrary  appears, — proof  by 
defendant,  on  motion  for  a  new  trial,  that  such 
juror  does  not  possess  those  qualifications,  is 
nause  for  a  new  trial.  Brackenridge  v.  Stnt^ 
27  Tex.  App.  518,  4:  860 

18.  Tlie  fact  that  a  juror  who  sat  in  a  crim- 
inal case  was  also  a  member  of  the  grand 
jury  by  which  the  bill  was  found  will  not 
sustain  a  motion  to  arrest  judgment,  where  no 
obiection  to  the  juror  was  made  on  the  trifil. 
State  V.  Cooler,  30  S.  C.  105,  8:  181 
Erroneous  verdict. 

19.  In  replevin  for  chattels,  by  the  vendor 
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against  tlie  vendee,  who  lias  paid  no  part  ol  ine 
purchase  price,  a  new  trial  should  be  ordered 
where  there  is  a  general  verdict  for  defendant 
for  the  vahie  of  the  property.  Feck  v.  Bone- 
briglit,  76  Iowa,  98,  1:  155 

20.  An  ohjection  that  the  verdict  did  not  con- 
tain a  separate  valuation  of  the  articles  taken 
cannot  be  raised  for  the  first  time  on  a  mo- 
tion for  new  trial  by  the  defendant  in  an  ac- 
tion of  replevin,  against  whom  a  verdict  has 
been  returned  which  is  sufficient  to  support 
the  judgment  rendered.  Hdbbs  v.  Clark,  53 
Ark.  411,  ^s  586 

21.  When  facts  found  are  not  sustained  by 
the  evidence,  the  question  is  properly  brought 
before  the  court  for  review  by  a  motion  for 
new  trial,  and  not  by  a  motion  to  strike  out 
portions  of  the  finding.  Tarkington  v.  Purvis 
128  Ind.  182.  9:  607 

22.  The  rule  as  to  the  assessment  of  damages 
for  property  taken  under  the  Eminent  Domain 
Act  is  that,  where  there  is  a  conflict  of  evidence, 
and  the  verdict  is  consistent  with  all  the  facts 
and  circumstances  in  the  case,  it  will  not  be  set 
aside  merely  because  the  court  may  regard  the 
weight  of  evidence  in  the  record  against  it;  but 
when  it  clearly  appears  that  the  amount  fixed 
is  wholly  inconsistent  with  and  contrary  to  all 
the  proofs,  it  is  the  duty  of  the  court  to  interfere 
and  resubmit  the  case  to  another  jury.  Atch- 
iwn,  T.  A  S.  F.  B.  Oo.  v.  Schneider,  127  111- 
144.  2:  488 

23.  A  new  trial  as  to  the  assessment  of  dam- 
ages should  not  be  refused  tor  the  reason  that 
the  railroad  corporation  seeking  to  acquire  the 
property  had  .entered  thereon  on  giving  bond 

Sending  appeal  as  provided  by  the  statute,  and 
ad  made  such  changes  therein  as  would  pre- 
vent a  new  jury  viewing  it  as  it  was  when  the 
proceeding  for  condemnation  was  begun.   Id, 


mit  a  bill  of  sale  in  evidence  because  not 
proved  to  have  been  properly  executed  is  not 
a  good  cause  for  new  trial,  where  such  proof 
could  have  been  procured  by  the  use  of  ordi- 
nary diligence.  IHtiman  v.  Thornton,  107 
Mo.  500,  16:  410 


III.  New  Evidkncb;  Sttbprise. 

24.  Newly  discovered  testimony,  for  the 
purpose  of  impeaching  a  witness  who  has  tes- 
tified on  the  trial  is  insufficient  to  justify  the  al- 
lowance of  a  new  trial.  State  v.  Bun,  41  Lu. 
Ann.  787,  6:  79 

25.  New  facts  declared  in  an  affidavit  for 
new  trial  will  be  insufficient  if  they  could  not 
possibly  have  changed  the  result.  Louimlle 
db  N.  B.  Co.  V.  OilSert,  88  Tenn.  480,  7:  168 

26.  The  rule  denying  a  new  trial  for  merely 
cumuliitive  evidence  does  not  apply  where 
the  evidence  is  to  prove  an  alibi.  State  v. 
StoiM,  8  Wash.  206,  14:  609 

27.  A  new  trial  on  the  ground  of  newly  dis- 
covered evidence  in  a  homicide  case  will  not  be 
denied  for  lack  of  diligence,  where  defendant 
is  a  poor,  ignorant,  obscure  tramp  tinker  with- 
out money,  standing,  friends,  or  even  acquaint- 
ances, and  who  was  shut  up  in  jail  obliged  to 
rely  on  the  efforts  of  counsel  appointed  to  de- 
fend him,  and  some  diligence  is  shown,  al- 
though an  important  part  of  the  newly  dis- 
covered evidence,  which  is  to  show  an  alibi,  is 
tbat  of  a  person  at  whose  house  the  defendant 
called  on  Uie  day  of  the  homicide*  Id, 
Surprise. 

28.  Surprise  occasioned  by  the  refnsal  to  ad- 
See  Index  to  Motes  Precedinfi:. 


IV.  Practiob. 

29.  A  motion  for  a  new  trial  must  be  made 
within  the  time  fixed  by  the  statute,  or  all 
errors  occurring  at  the  trial  are  waived.  Mc- 
Kinney  v.  State,  3  Wyo.  719,  16:  710 

80.  Other  grounds  for  a  new  trial  cannot 
be  filed  after  a  motion  for  a  new  trial  has  been 
overruled  and  after  the  expiration  of  the  three 
days  allowed  for  filing  such  grounds  by  Ey. 
Code,  §  842.  KentiSky  C.  B.  Co.  v.  Smith 
93  Ky.  — ,  18:  63 

81.  A  motion  for  a  new  trial  continued  to  a 
certain  term  remains  in  full  life  until  heard  or 
otherwise  disposed  of,  and  need  not  be  f  uitber 
continued  from  one  day  to  another  during  the 
term.  GairoU  v.  East  Tennessee^  V.  d  G.  B. 
Co.  82  Ga.  452,  6:  214 

82.  A  new  trial  may  be  had  as  to  a  part  of  the 
issues  in  a  case,  under  the  California  Code  of 
Civil  Procedure,  which  neither  expressly  for- 
bids nor  authorizes  such  a  course,  but  defines 
a  new  trial  as  a  "re-examination  of  an  issue  of 
fact."  San  Diego  Land  cfe  Town  Co.  y.  Neale 
78  Cal.  68,  3:  88 
Evidence. 

83.  Neither  the  evidence  nor  affidavit  of  a 
juror  can  be  heard  to  impeach  his  verdict,  but 
a  positive,  uncontradicted  affidavit  of  another 
person,  supported  to  some  extent  by  evidence 
of  the  bailiff  to  the  jury,  stating  facts  show- 
ing misconduct  on  the  part  of  the  jury  in  ar- 
riving at  their  verdict,may  be  sufficient  to  cause 
the  verdict  to  be  set  aside.  Eauk  v.  Allen 
126  Ind.  568,  11:  706 

84.  Courts  should  closely  scan  affidavits  pro- 
cured to  show  misconduct  of  the  jury  or  ex- 
pressions of  opinions  to  disqualify  jurors,  for 
the  piurpose  of  obtaining  a  new  trial,  and 
should  not  be  influenced  by  them  unless  con- 
vinced of  their  correctness.  Jjurgtw  v.  Ter- 
ritory, 8  Mont.  67,  1:  808 
Testimony  of  jurors. 

35.  Testimony  of  jurors  will  not,  in  gen- 
eral, be  received  to  impeach  their  verdict. 
Bartlett  v.  Patton,  83  W.  Va.  71,         5:  523 

86.  Testimony  of  jurors  is  inadmissible  in 
support  of  a  motion  to  set  aside  a  verdict  oa 
the  ground  of  mistake,  irregularity,  or  miscon- 
duct of  the  jury,  or  of  some  one  or  more  of  the 
panel.    Murphy  v.  Murphy,  IS.  D.  816, 

9:  8S0 

37.  Even  a  mistake  in  the  nature  of  a  cler- 
ical error  in  the  verdict  of  the  jury  cannot  be 
proved  by  testimony  of  the  jurors.  Id. 

88.  The  testimony  of  'jurors  may  be  re- 
ceived to  disprove  or  explain  any  separation, 
misconduct,  or  irregularity,  but  not  to  show 
their  motives  or  that  they  were  influenced  by 
any  admitted  fact.  State  v.  Harrison,  86  W. 
Va.  729,  18:  224 

89.  The  affidavit  of  a  juror  to  his  belief 
that  a  message  of  the  court  and  the  remark  of 
an  officer  influenced  the  verdict  is  not  conclu- 
sive of  the  fact,  even  if  it  is  to  be  held  compe- 
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NEXT  FRIEND-NOTICE. 


tent  evidence.    Darling  v.  Neu>  York,  P.  <ft 
B,  B.  Co.  17  R.  I.  708,  16:  648 

40.  A  verdict  which  is  the  result  of  a  previous 
agreement  by  which  it  is  arrived  at  upon  the 
basis  that  ito  amount  should  be  a  quotient  re- 
flulting  from  a  division  by  twelve  of  the  ag- 
gregate of  the  amounts  named  by  each  juror 
is  a  chance  verdict  within  the  statute  allowing 
afSdavits  of  jurors  to  show  that  a  verdict  was 
obtained  by  a  resort  to  chance.  Dixon  v. 
Pluns,  98  Cal.  384,  20:  698 


NEXT  FRIEND. 


Of  Incompetent  Person,  see   Incobifetbnt 
Persons,  19. 


NEXT  OF  KIN. 


Who  Are,  see  Wills,  84-86 ;  Witnesses,  17. 


NIECEa 

Who  Are,  see  Wills.  81, 


NITRO  GLYCERINE. 

Explosion  of  Gas- Well  by,  see  Gas,  10, 
Injunction  against  Use  of ^ see  Injunotion,  26. 


NOMINATION. 


Of  Officers,  see  Voters  and  Elections,  123- 
128. 


NONRESIDENTS. 

Who  Are,  see  Altkns,  15. 

Assignment  of  Claims  against,  see  Assign- 
ment, 13,  14. 

Attachment  against,  see  Attachment,  4-6. 

As  Members  of  Corporations,  see  Cokpora- 
tioks,  106-108. 

Jurisdiction  over,  see  Courts,  I.  b. 

Garnishment  of,  see  Gaknishmbnt,  1,  13,  15. 

Jurisdiction  of,  in  Divorce  Case,  see  Hus- 
band AND  Wife,  120-123. 

Service  on,  see  Judgment,  10-15. 

As  to  Powers  of  Nonresident  Married  Women, 
see  Husband  and  Wipe,  44. 

Discrimination  against,  by  Municipality,  see 
Licenses,  38. 

Running  of  Statute  in  Favor  of,  see  Limita- 
tion OP  Actions,  58-63. 

Tax  on,  see  Taxes,  101. 

Tax  on  Succession  of,  see  Taxes,  209-212. 

Service  upon,  see  Writ  and  Process,  7. 

See  Index  to  Notes  Preeediii|f. 


NONSUIT. 

Motion  for,  to  Raise  Question  on  Appeal,  see 
Appeal  and  Esrob,  97. 

Review  on  Appeal  of  Decision  as  to,  see  Ap- 
peal AND  Erbor,  151,  155,189   ' 

When  Granted,  see  Trial,  79-83 


NORMAL  SCHOOLS. 

Appropriation  for,  see  Appropriations,  27. 


NOTARY. 


AcknoTvledgment  by,  see  Acknowledgment, 

2,  12. 
Power  to  Administer  Oath,  see  Oath  and 

Affidavit,  2,  8,  5. 
As  Attorney,  see  Attornets,  15. 

1.  The  office  of  notary  public  is  a  civil 
office  of  profit  which  cannot  be  held  by  a  per- 
son holding  the  office  of  receiver  of  the  United 
States  land  office,  under  Nev.  Const,  art.  4,  §  9, 
providing  that  no  person  holding  any  lucrative 
office  under  the  United  States  shall  be  eligible 
to  any  dvil  office  of  profit  in  the  state.  Sate, 
Summerfleld,  v.  Oarke,  21  Nev.  838,  18:  318 
2.  Women  cannot  be  appointed  notaries  pub- 
lic by  the  governor  by  and  with  the  advioe 
and  consent  of  the  council,  under  the  claiue  of 
the  Massachusetts  ConstitutioQ  providing  for 
the  appointment  of  notaries,  in  the  absence  of 
any  statute  authorizing  such  appointment 
Women  ae  Notaries  Publie,  150  Mass.  586, 

6:  848 

8.  A  woman  is  not  eligible  to  the  office  of  ne- 

tary  public,  in  the  a^ence  of  anv  const itu- 

tioual  or  statutory  pi:ovi8ions  upon  the  subject 

8taU,  Peters,  v.  Davidson,  92  Tenn.  581, 

80:  811 


NOTICE. 

I.  In  General^ 

IL  Imputed. 

a.  By  Knowledge  of  Agent  or  Bepresent- 
,     ative. 

b.  By  Possession  or  Servitude, 

As  Condition  of  Action,  see  Action  ob  Suit, 
42-44. 

Of  Appeal,  see  Appeal  and  Errob.  25. 

Of  Protest  of  Note,  see  Btli,s  and  Notes,  IV 

Of  Defects  in  Bridge,  see  Bridges,  6,  7. 

To  Conductor  of  Passenger's  Disability,  see 
Carriers,  111. 

Of  Delivery  of  Goods  from  Ship,  see  Car- 
riers, 256,  257. 

To  Consignee,  of  Arrival,  see  Carbiebs,  274. 

As  Affecting  Carrier's  Liability,  see  Carriebs, 
808-318. 

By  Posting  Rates,  see  Carriers,  848. 

As  Due  Process,  see  CoNBTrruTiONAL  Law, 
143-145. 


NOTICE.  I.,  n.  a. 
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Relevancy  of  Evldeuce  of,  seeEviDBNOE,  671,  i  sufficient  to  put  such  purchaser  updn  inquirr, 
672.  although  it  is  not  explicit  and  definite  as  to  the 

nature  and  character  of  the  claim,    Ferguson 
V.  Baffffrty^  128  Pa.  887,  rf:  88 

7.  A  purchaser  of  real  estate  is  only  affected 
with  notice  of  matters  appearing  on  the  record; 
and  a  purchaser  finding  on  record  a  deed  con- 
yeving  an  absolute  title  to  land  is  not  charge- 
able with  constructive  notice  of  a  foreign  at- 
tachment against  the  land  after  the  date  of  the 
record  of  thQ  deed.  SatterfiM  ▼.  Malone  (C* 
C.  W.  D.  Pa.)  35  Fed.  Rep.  445,  1:  85 

8.  Mere  rumors  of  a  defect  of  title  are  not 
notice  to  the  purchaser  of  real  estate,  nor  do 
they  impose  upon  him  the  duty  of  inquiry. 

Id, 

9.  That  drafts  drawn  upon  a  person  were 
sent  back  unpaid,  and  that  some  of  his  credi- 
tors had  brought  suits  against  him,is  not  suffi- 
cient to  establish  knowledge  by  the  bank,  or 
reasonable  cause  to  believe,  that  such  person 
was  insolvent,  where  the  president,  cashier, 
and  several  of  the  directors,  and  prominent 
business  men  in  the  place,  testified  that  thev 
had  no  such  knowledge  and  entertained  no  such 
belief.    Akers  v.  Eaioan,  83  S.  C.  451, 

10:  705 
Corporate  bjr-laws  or  business. 

10.  The  secretary  of  a  corporation  is  charge- 
able with  ^owledse  of  its  by-laws  which  are 
printed  and  issued  in  a  book  in  which  his 
name  appears  as  secretary.  Douglass  v. 
Morcliants  Ins.  Co.  118  N.  T.  484,        7:  822 

11.  A  director  or  stockholder  is  not  charge- 
able as  such  with  actual  knowledge  of  the 
business  transactions  of  the  corporation. 
Eudd  V.  Bobinson,  126  N.  Y.  113,  12:  478 
Service  of. 

12.  Notice  which  a  statute  requires  "  to  be 
served  upon  every  person  "  must  be  a  personal 
sefvice,  but  is  not  required  to  be  made  in  any 
particular  mode  if  it  is  actually  conveyed  to 
the  person  to  be  notified.  WiUon  v.  Irenton 
(N.  J.  Err.  &.  App.)  53  N.  J.  L.  (24  Vroom) 
645.  16:  200 

18.  Leaving  a  copy  of  a  notice  at  a  person's 
residence  with  a  member  of  his  family,  with- 
out proof  of  actual  delivery  to  him,  is  not  suf- 
ficient compliance  with  a  statute  requiring 
notice  *'to  be  served  upon  every  person."  Id. 

14.  Mailing  a  copy  of  a  notice  of  an  assess- 
ment to  the  fuidress  of  a  nonresident  is  insuffi- 
cient service  under  a  statute  requiriog  notice 
to  nonresidents  to  be  given  by  publication  in 
a  newspaper.  Id. 


Of  Protest,  Evidence  of,  see  Evidbncb,  831. 
Of  Fraud  in  Conveyance,  see  Fkatjd   and 

FrAUDULBNT  CONVBYA17CB8,  4(M5. 

Of  Acceptance  or  Default  of  Guaranty,  see 
Guaranty,  10-12. 

To  Tenant  for  Owner,  see  Highways,  8. 

Of  Defects  in  Highway,  see  Highways,  148- 
152. 

To  Guardian  for  Infant,  see  Intants,  40. 

Of  Cancellation  of  Insurance,  see  Insubancb, 
68. 

To  Insurance  Company,  see  Inbubancb,  16» 
242, 243,  259-269. 

To  Quit,  see  Landlord  and  Tenant,  96-98. 

Of  Motion,  see  Motions  and  Obdbbs,  2, 5. 

For  Lighting  Contract,  see  Municipal  Cor- 
porations^ 99. 

Of  Claim  against  City,  see  Municipai  Cor- 
porations, 146. 

Of  Dissolution  of  Partnership,  see  Partner- 
ship, 74. 

Allegation  of,  see  Pleading,  11, 14, 106. 

By  Records,  see  Real  Property,  56-66. 

Of  Tax,  see  Taxes,  135-137. 

Of  Redemption  from  Tax  Sale,sfee  Taxb8,174- 
182. 

Question  for  Jury  as  to,  see  Trial,  150-162. 

Of  Forfeiture  of  Contract,  see  Vendor  and 
Purchaser,  18. 

To  Purchaser  of  Land,  see  Vendor  and  Pur- 
chaser, 49, 50. 

Of  Election  Contests,  see  Voters  and  Elec- 
tions, 182. 


I.  In  General. 


i 


1.  Whatever  puts  upon  inquiiy  is  In  equity 
notice  of  what  inquiry  would  disclose.  Peck 
V.  Bank  of  America,  16  R.  I.  710,        7:  826 

2.  Notice  sufficient  to  put  one  on  inquiry 
is  notice  of  all  that  such  inquiry  would  nat- 
urally lead  to.  Commercial  Baruc  of  8elma  v. 
Lee  (Ala.)  19:  705 

8.  An  indorsement  of  warehouse  receipts  as 
collateral  for  a  note,  stating  that  the  property 
has  been  advanced  upon  by  the  indorser  to  its 
full  value,  which  is  accompanied  by  the  receipts 
showing  on  their  face  that  a  thunl  person, 
whose  name  is  marked  on  the  property,  was 
the  shipper,  is  sufficient  notice  that  the  indorser 
is  not  the  owner  to  put  the  pledgee  on  Inquiry 
as  to  the  rights  of  the  true  owner.  Id, 

4.  Notice  to  a  party,  actual  or  constructive, 
in  a  particular  transaction,  of  a  fact  which 
exempts  another  from  liability  in  a  transaction, 
is  notice  in  all  subsequent  transactions  of  the 
same  character  between  the  same  parties. 
Cox  v.  Pearce,  112  N.  Y.  687,  8:  568 

5.  Knowledge  that  property  is  held  in 
trust  is  sufficient  to  put  one  dealing  with  it  as 
ftffent  uix)n  inquiry  as  to  the  origin  and  nature 
01  the  trust,  and  to  charge  him  with  all  the 
knowledge  that  inquiry  properly  directed  would 
bring.    Leake  v.  Watson,  58  Conn.  882. 

8:  666 

6.  A  notice  o^  a  claim  against  property 
about  to  be  sold  at  sheriff's  sale  is  sufficient  to 
render  the  property  liable  to  the  claim  in  the 
bands  of  an  intending  purchaser,  if  it  contains 
a  distinct  dadm  of  title  to  the  property  and  is 
L.  R.  A.  Dia.  87 


n.  Imputed. 

See  also  supray  10, 11. 

a.  By  Knowledge  of  Agent  or  Bepresentative, 

15.  The  knowledge  of  a  general  agent  is  the 
knowledge  of  the  company  by  which  he  is 
employed.  Humphreys  v.  Indianapolis  Nat. 
Ben.  Asso.  189  Pa.  264,  11:  564 

16.  Notice  to  an  agent,  to  be  binding  upon 
his  principal,  must  be  concerning  some  fact 
within  the  scope  of  his  powers  and  duties  as 
such  agent.  Jacksonville,  T,  <fi  K.  W.  B.  Co.  v. 
Peninsular  Land,T.  df  Vfg.  Co.  27  Fla.  1, 157. 

17:  88,  65 
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NOTICE,  n.  a. 


17*  One  who  adopts  an  act  done  in  his  be- 
half by  another  without  authority  is  charge- 
able with  such  other's  knowledge  of  all  ma- 
terial facts.  Eastman  ▼.  Provident  Mut,  E, 
Auo.  65  N.  H.  176,  6:  718 

18.  The  failure  of  an  agent  to  communicate 
to  his  principal  information  acquired  by  him 
in  the  .course  and  within  the  scope  of  his  agen* 
cy  is  a  breach  of  duty  to  his  principal,  but  the 
notice  has  the  same  effect  as  to  third  persons  as 
though  his  duty  had  been  faithfully  performed* 
Oox  y.  Fearce,  112  N.  Y.  687,  8:  568 

19.  Notice  to  a  special  representative  in  pro- 
curing orders  for  coal  from  a  firm,  acting 
exclusively  in  the  interest  of  certain  dealers, 
who  has  previously  procured  orders  from  the 
firm,  on  soliciting  another  order,  that  one  of 
the  former  members  of  the  firm  had  with- 
drawn, constitutes  notice  to  the  dealers  whom 
he  represents.  Id- 

20.  An  agent  whose  principal  has  knowledge 
of  latent  defects  in  property  proposed  to  be 
sold  cannot  honestly  represent  to  its  intend- 
ing purchaser  that  it  is  free  from  such  defects. 
Jl^yer  v.  Dean,  115  N.  T.  556,  5:  640 

21.  Notice  to  one  who  collects  rents  in  a 
tenement  building,  and  who  also  gives  atten- 
tion to  repairs  on  it.  of  the  danger  that  plastering 
on  the  ceiling  of  a  hallway  will  fall,  will  charge 
the  owner  with  notice  of  the  danger.  DoUa/rd  v. 
RoberU,  180  N.  Y.  269,  14:  238 

22.  The  fact  that  subsequent  transactions  are 
with  different  officers  or  agents  does  not  pre- 
vent a  corporation  from  l^ing  chargeable  in 
V>08e  transactions  with  notice  of  a  fact  which 
came  to  the  knowledge  of  an  agent  in  a  prior 
transaction  within  the  scope  of  his  duty.  Bit- 
mingham  Truet  db  8a9.  Co,  v.  Louisiana  Nat. 
Bank  (Ala.)  SO:  600 

23.  Notice  to  the  cashier  of  a  trust  and  sav- 
ings company,  who  acts  within  the  scope  of  his 
authority  and  duty  in  the  negotiation  of  a  loan 
for  a  stockholder  secured  by  a  pledge  of  his 
stock,  of  the  fact  of  such  pledge,  is  notice  to 
the  corporation.  Id, 

24.  A  notice  of  the  motives  and  intention  of 
a  director  in  requesting  a  transfer  of  stock  to 
himself,  in  the  course  of  his  private  business, 
or  as  agent  for  others,  is  not  to  be  imputed  to 
the  corporation,  unless  he  also  acts,  or  assumes 
to  act,  for  the  corporation  in  the  same  trans- 
action. Tafft  V.  BreMio  dk  F.  B.  Co.  (Cal.) 
84  Gal.  131,  11:  1S5 

25.  A  bank  is  not  chargeable  with  the  know, 
ledge  of  its  vice-president,  who  is  also  a  direc- 
tor and  a  member  of  its  discounting  commit- 
tee, of  facts  concerning  notes  which  he  presents 
for  discount,  and  in  the  discount  of  which  he 
does  not  act  for  the  bank.  Commercial  Bank 
of  Danville  v.  Burgwyn,  110  N.  C.  267, 

17:  826 

26.  Whether  a  mortgagee  can  he  hold  change- 
able with  notice  of  a  prior  unrecorded  mortgage 
in  the  possession  of  his  attorney  in  the  transac- 
tion, who  is  also  the  attorney  of  the  prior 
mortgagee,  and  whose  duties  to  his  clients  are 
therefore  conflicting. — qucpre.  (hjuitant  v. 
Univenity  of  Boc/iester,  lllN.  Y.  604, 

2:  784 
When  knowledge  acquired. 
27.  The  knowledge  of  an  agent,  to  operate  as 

See  Index  to  Notes  Preoedin^ • 


constructive  notice  to  the  principal,in  Alabama^ 
must  have  been  acquired  after  the  relation  ox 
principal  and  agent  was  formed.  W/teelerT, 
McGhiire,  86  Ala.  898,  2:  80a 

28.  Though  an  attorney  or  director  of  acor- 
poration  may  be  its  agent,  yet  knowledge 
which  such  an  officer  has  acquired  while  acting 
for  himself,  or  for  a  third  person,  and  not  for 
the  corporation,  cannot  be  imputed  to  his  prin- 
cipal, especially  where  such  knowledge  cannot 
be  communicated  to  the  principal  without  a 
breach  of  confidence  on  the  part  of  the  agent. 
Akera  v.  Botoan,  33  8.  C.  451,  10:  705 

29.  In  Pennsylvania  a  principal  is  not 
chargeable  with  his  agent's  knowledge  not 
ac(^uired  in  the  course  of  the  business  in> 
which  he  was  employed.  Satterfield  v.  Ma- 
lone  (C.  C.  T<".  D.  Pa.)  86  Fed.  Rep.  446, 

1:  85 
Present  remembrance. 

30.  The  United  States  Supreme  Court  holds- 
that  the  principal  is  bound  by  knowledge  com- 
municated to  the  agent  at  any  time,  but  not 
imless  it  be  present  to  the  agent's  mind  at  the 
time  of  acting  for  the  principal,  of  which  there 
should  be  clear  and  satisfactory  proof.       Id. 

31.  To  hold  a  principal  chargeable  with 
knowledge  which  his  agent  has  obtained  on  a. 
prior  occasion  in  an  independent  transaction,  it 
must  be  shown  that  the  knowledge  was  present 
to  the  mind  of  the  agent  at  the  very  time  of  the 
transaction  in  question.  Constant  y.  Uniwr- 
sityofBoehsster,  111  N.  Y.  604,  2:  784 
But  see  next  case  following;    also  Iksuk- 

ANOE. 

82.  If  an  agent,  with  authority  to  receive 
orders  for  the  sale  of  an  article,  on  attempUng 
to  make  the  sale  is  notified  by  a  person  that  he 
has  witiidrawn  from  the  partnership  to  whidi 
the  agent  is  attempting  to  make  the  sale,  it  is 
of  no  consequence,  so  far  as  the  effect  of  the 
notice  is  concerned,  that  on  a  subsequent  Kde 
to  a  new  firm  of  the  same  name,  the  agent  had 
forgotten  the  notice.  Cox  v.  Peareej  112  K. 
Y.  637,  8:  66a 

83.  An  attorney  who  has  done  a  large  amount 
of  business'f  or  a  client  in  investing  money  upon 
mortgages,  which  aggregate  $3,000,000  or 
more,  and  who  has  in  his  office,  in  a  pigeon-hole 
appropriated  to  satisfied  mortgages,  an  unre- 
corded mortgage  in  favor  of  such  client,  taken 
eleven  months  before,  will  not  be  held,  in  the 
absence  of  any  evidence  upon  that  point,  to 
have  remembered  the  facts  as  to  such  mortgage 
at  the  time  of  taking  a  mortgage  on  the  same 
property  for  another  client  so  as  to  charge 
the  latter  with  notice  of  the  prior  mortgage. 
Constant  Y.  Uhivei'sUy of  Boaiester,  111  K.  i. 
604.  2:  784 

34.  If  an  agent  recollected  that  there  had  been 
a  prior  mortgage,  but  honestly  believed  that  it 
had  been  satisfied,  although  mistaken  upon  that 
point,  the  principal  for  whom  he  takes  a  subse- 
quent mortgage  will  not  be  chargeable  with 
knowledge  of  the  former  one  by  reason  of  the 
Agent's  knowledge.  Id, 

Of  agent's  own  wrong. 

35.  The  knowledge  of  an  agent  of  an  inde- 
pendent f raxidulent  act  committed  by  him  on 
Ills  own  account  while  acting  for  his  princi- 
paJ  cannot  be  imputed  to  the  principal.  AUen 
y.  SoxLth  Boston  B.  Co.  150  Mass.  200,  5:  716 

36.  Knowledge  of  the  fraud  of  the  treasurer 
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of  a  corporation  in  issuing  corporate  stock  to 
one  for  whom  he  acted  as  agent  in  a  pretended 
purchase  thereof  by  him  cannot  be  imputed  to 
the  priucipal.  Id. 

87.  A  clerk's  knowledge  of  his  own  wrong  in 
forging  checks  and  fabricating  false  papers  to 
conceid  his  crime  cannot  be  imputed  to  his 
principal.  S^iipman  y.  Bank  of  the  State  of 
New  York,  126  N.  Y.  818,  18:  791 

In  criminal  case. 

38.  The  doctrine  that  an  agent's  knowledge  is 
the  knowledj^e  of  his  principal  applies,  on  a 
sale  of  intoxicating*  liquors  to  a  minor  by  a 
clerk,  to  the  statutory  presumption  of  know- 
.ledge  as  to  the  age  of  the  purchaser.  State  v. 
Kittelle,  HON.  C.  560,  15:  694 

Of  partner. 

89.  One  attorney  cannot  profit  by  a  lease 
obtained  for  him  by  his  law  partner  without 
being  affected  bjr  notice  of  facts  brought  to 
the  attention  of  his  partner  during  the  negotia- 
tion and  which  formed  the  inducement  to  the 
lease.    Thompson  v.  Christie,  188  Fa.  280, 

11:  886 
Of  husband  or  wife. 

40.  A  wife  purchasing  real  estate  is  not 
chargeable  with  her  husband's  knowledge 
of  facts  affecting  the  title  thereto,  where 
he  takes  no  part  in  the  negotiations.  Satter- 
field  V.  Malone  (0.  C.  W.  D.  Pa.) 35  Fed.  Rep. 
445,  1:  85 

41.  The  rule  which  prevents  one  spouse 
from  securing  a  title  where  the  other  is  dis- 
qualified conclusively  imputes  to  the  one,  as 
derived  from  the  other,  knowledge  of  those 
facts  the  existence  of  which  precludes  the  other 
from  action.    Mobinson  y.  Lewis,  68  Miss.  69, 

10:  101 

b.  By  Possession  or  Servitude, 

42.  A  purchaser  of  real  estate  must  take 
notice  of  the  rights  of  those  in  possession, 
when  the  circumstances  of  such  jKXssession  are 
sufficient  to  put  a  reasonable  person  upon  in- 
quiry in  respect  thereto.  Coffey  v.  Bminh 
15  Colo.  184,  10;  1S5 

48.  When  a  tenant  is  in  the  actual  posses- 
sion of  real  estate  at  the  time  it  is  sold  by  the 
landlord,  the  purchaser  is  chargeable  with 
notice  of  the  rights  of  the  tenant.  Friedlan- 
dsr  y.  Hewitt,  30  Neb.  788,  9:  700 

44.  The  rule  that  actual  possession  of  real 
estate  is  sufficient  notice  to  a  person  proposing 
to  take  a  mortgage  on  the  property,  and  to  all 
the  world,  of  the  existence  of  any  right  which 
the  person  in  possession  is  able  to  establish,  is 
not  changed  by  the  fact  that  the  property  is 
occupied  by  numerous  tenants.  Vhelan  v. 
Brady,  119  N.  Y.  587,  8:  2 1 1 

45.  The  title  of  one  in  possession  of  real 
estate  under  a  valid  unrecorded  deed  must  pre 
vail  over  that  of  a  subsequent  mortgagee  from 
the  same  grantor,  although  the  latter  took  his 
mortgage  without  notice  of  the  prior  title,  and 
the  building  upon  the  premises  had  been  erect- 
ed for  tenement  purposes  and  contained  a  large 
number  of  apartments  which  were  occupied 
by  many  lessees,  and  the  frantee  in  the  ud re- 
corded deed  had  occupied  a  store  and  living 
apartment  in  the  building  as  a  tenant  before 
receiving  the  grant,  and  made  no  visible  mate- 
See  Index  to  Notes  Preeedin|f« 


rial  change  in  his  occupation  of  the  building 
afterwards,  except  that  he  then  leased  apart- 
ments and  collected  rents.  Id, 

46.  The  possession  of  one  who  has  entered 
and  made  improvements  under  a  verbal  prom- 
ise of  his  father  to  give  him  a  deed  is  notice 
of  his  rights.  Frame  v.  Frame,  82  W.  Va. 
468,  5:  8S8 

47.  The  possession  of  leased  land  by  a  ten- 
ant is  notice  of  the  lease  to  a  railroad  compa- 
ny entering  under  condemnation  proceed- 
ings. Lafferty  v.  Sehuylkili  liizer  met  Side 
B.  Co.  124  Pa.  297,  8:  124 

48.  Possession  of  land  fenced  and  under 
cultivation,  by  a  tenant  of  a  grantee  under  an 
unrecorded  deed,  is  notice  to  the  grantor's  at- 
taching creditors  of  the  grantee's  rights;  and 
the  fact  that,  at  the  time  of  the  levy  of  the  at- 
tachment thereon,  it  has  been  surrendered  to 
the  grantee's  managing  a^ent,  who  has  not  yet 
found  another  tenant,  is  immaterial  where  the 
possession  of  the  first  tenant  under  such  agent 
has  been  ooen  and  notorious  for  a  year. 
T/umas  v.  Burnett,  128  III.  87,  4:  222 

49.  Knowledge  of  a  writing  which  is  in 
form  a  lease  of  real  property  to  a  person  in 
possession  does  not  relieve  a  purchaser  from 
the  duty  of  inquiring  as  to  the  possessor's 
rights.    Brinser  v.  Anderson,  129  Pa.  376, 

6:  205 

50.  An  open  and  notorious  possession  un- 
der a  deed  which  appears  b^  the  records  to 
be  from  a  stranger  to  the  title  is  sufficient  to 
put  a  purchaser  on  inquiry.  Bank  of  Men- 
docino  V.  Baker,  82  Cal.  114,  6:  888 

51.  The  continued  occupation  of  a  portion 
of  a  house  by  a  widow,  after  release  of  her 
dower  in  the  premises  by  deed  duly  recorded, 
is  not  notice  of  her  title  to  such  portion  of  the 
bouse  under  an  unrecorded  deed  made  at  the 
time  of  such  release.  Rankin  v.  Coar  (N.  J. 
Err.  &  App.)  46  N.  J.  Eq.  (1  Dick.)  566, 

11:  661 

52.  Possession  of  part  of  a-  house  not  so 
constructed  as  to  indicate  its  use  in  separate 
apartments,  by  a  w^oman  whose  son,  appear- 
ing by  the  record  to  be  the  owner,  aud  his 
family,  occupy  the  same  house,  is  not  suffi 
cient  to  put  a  mortgagee  of  the  son  on  In- 
quiry as  to  the  mother's  right  Id. 

58.  Purchasers  of  real  estate  are  chargeable 
with  notice  of  an  evident  servitude  existing 
thereon.    Pierce  v.  Cleland,  188  Pa.  189, 

7:  752 

54.  The  open,  visible,  and  exclusive  pos- 
session and  use  of  passagewaj^s  through  a  rail- 
road embankment,  fenced  in  with  and  forming 
uninterrupted  connection  between  fields  on 
opposite  sides  of  the  road,  coustitute  a  suffi- 
cient notice  to  a  purchaser  of  the  railroad  of 
the  rights  of  the  adjoining  landowner  in  such 
passageways.  Rock  Island  db  P,  R.  Co.  v. 
Bimick,  144  111.  628,  19:  105 
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NOVATION. 


To  Create  SuretjBhlp,   see  PunrciPAL  Ain> 

SURBTT,  1. 

1.  An  agreement  by  the  payee  of  a  note  to 
release  the  maker  and  look  for  payment  to  a 
third  person,  who  had  assumed  the  obligation, 
is  not  a  valid  novation,  unless  made  on  a  val- 
uable consideration.  Pope  v.  Vc^en,  121  Ind. 
817,  6:  688 

2.  The  mere  acceptance  by  a  creditor  of  a 
certified  check  from  his  debtor  does  not  con- 
stitute a  novation.  Born  v.  IiuUanapoli$  First 
Nat.  Bank,  128  Ind.  78,  7:  448 

8.  To  constitute  a  novation  which  will  dis- 
charge the  orifl;inal  debtor  and  render  a  third 
person  liable  for  the  debt,  there  must  be  the 
substitution  of  a  new  obligation  for  the  old  one, 
and  the  new  contract  must  be  a  valid  one  upon 
which  the  creditor  can  maintain  his  rem&y. 
Spyclier  v.  Werner,  74  Wis.  456.  5:  414 

4.  An  ai;reemcnt  by  a  mortgai;ee  to  hold  a 
grantee  of  the  mortgaged  property  as  his  deb^ 
or  and  release  the  mortgagor  is  not  a  valid 
novation  which  will  discharge  the  mortgage, 
where  the  deed  was  not  made  subject  to  the 
mortgage,  and  the  grantee,  who  was  in  fact 
incompetent  to  make  a  binding  contract,  did 
not  therein  assume  the  mortgage,  and  no  con- 
sideration for  such  assumption  existed.      Id, 

5.  A  creditor  who  accepts  a  purchaser  from 
bis  debtor  as  his  own  debtor  thereby  accepts 
him  in  place  of  the  original  debtor  as  Uie 
principal,  with  the  latter  as  surety  only;  and 
by  extending  the  time  for  payment  by  such 
purchaser  without  consent  of  the  original 
debtor,  he  releases  the  latter.  Union  Stove  S 
MacK  Works  v.  CawoeU,  48  Ean.  689,   16:  85 


NUISANCES. 


I.  What  Abb. 

n.  Reurdibs. 

a.  In  General;   Who  may  Ham. 

b.  Who  Liable. 

c.  Abatement, 

d.  Defeneee. 

Joinder  of  Actions  for,  see  Action  or  Suit, 
78,  83.  84. 

Jurisdiction  of  Appeal  in  Case  of,  see  Appeal 
AND  Ebror,  20. 

Cemetery  as,  see  Cbmetebibs,  4. 

Contempt  in  Continuing,  see  Contempt,  12, 
18. 

Dam  as,  see  Dams,  1. 

Damages  for,  see  Damages,  152-156,  247,248. 

As  to  Equity  Jurisdiction,  see  Equity,  6, 

Estoppel  as  to,  see  Estoppel,  49. 

By  Malicious  Fence,  see  Fences,  8-10. 

To  Fishery,  see  Fisheries,  4. 

Of  Fishing  with  Nets,  see  Fisheries,  10. 

Of  Engine  in  Highway,  see  Highwatb,  29. 

Of  Pump  in  Street,  see  Highways,  27. 

On  Highways,  see  Highways,  108, 109. 

Injunction  against,  see  Injunction,  88-89, 
141. 

For  Liquor  Nuisance,  see  Intoxicating  Li- 
quors, 67-dO. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 62,  82. 

See  Index  to  Notes  Preoedin^. 


In  Leased  Piemises,  see  Landlord  and  Ten- 
ant, 77-82. 
Municipal  Regulation  of,  see  Municipal  Cor 

PORATIONS,  86. 

Municipal  Liability  for,  see  Municipal  Cor- 
porations, 139. 

Liability  of  City  for  Carrying  Away  Prop- 
erty in  Abatement  of,  see  Municipal 
Corporations,  167. 

Allegation  of,  see  Pleading,  168. 

Action  by  Town  for,  see  Towns,  9. 

Jury  Trial  in  Case  of,  see  Trial,  21. 

Question  for  Jury  as  to,  see  Trial,  116, 117, 

See  also  Pubprbsturb. 


I.  What  Abb. 

1.  Merely  standing  still  on  a  sidewalk  and 
refusing  to  move  at  the  command  of  a  police- 
man does  not  make  one  guilty  of  a  nuisance. 
StaU  V.  Hunter,  106  N.  C.  796,  8:  529 

2.  While  the  doing  of  certain  acts  by  a  per- 
son in  the  use  of  his  premises  as  a  dwelling- 
house  might  not  in  themselves  amount  to  a 
private  nuisance,  vet  when  the  same  acts  are 
done  wantonly  ana  maliciously  for  the  mere 
purpose  of  annoying  his  neighbor  and  to  de- 
stroy the  peace  and  quiet  of  his  home,  and  they 
have  such  effect,  they  amount  to  a  nuisance 
which  a  court  of  equity  will  restrain.  Med- 
ford  y.  Levy,  81  W.  Va.  649,  2:  368 

8.  Permitting  the  stairway  in  the  rear  of  a 
private  residence  to  become  decayed  and  un- 
safe does  not  constitute  a  nuisance  as  to  the 
occupant  of  an  adjoining  bouse,  so  as  to  entitle 
him  to  damages  from  its  owner  if  he  is  injured 
while  attempting  to  use  it  for  purposes  of  his 
own.    Merger  v.  Van  Siden,  182  N.  Y.  499, 

16:  640 

4.  If  one  carries  on  a  lawful  trade  or  busi- 
ness in  such  a  manner  as  to  prove  a  nuisance 
to  his  neighbor,  he  must  answer  in  damages 
therefor.  Bohan  v.  F&rt  Jervis  QatUgJU  Co, 
122N.  Y.18,  9:711 
To  health  or  comfort. 

5.  When  expensive  works  have  been  erected 
and  are  used  in  carrying  on  a  business  which  is 
useful  and  needful  to  the  public,  adjoining  prop- 
erty-owners cannot  maintain  actions  for  every 
trifling  annoyance  which  such  business  causes 
them.  In  determining  the  question  of  nuisance 
in  such  cases  the  locality  and  all  the  surround- 
ing circumstances  must  be  taken  into  conside^ 
ation.  Susquehanna  Fertiliser  Oo,  y.  Malone, 
73  Md.  268,  9:  787 

6.  The  standard  as  to  the  effect  of  an  al- 
leged nuisance  must  be  the  man  of  normal 
nervous  sensibility  and  ordinary  mode  of  liv- 
ing. Powell  V.  Bentley  <fc  Q,  Furniture  Co.  (W. 
Va.)  34  W.  Va.  804,  12:  88 

7.  The  roise  of  a  factory,  which  materially 
interferes  with  and  impairs  the  ordinary  phy- 
sical comfort  of  human  ezistenoe,  may  be 
treated  as  a  nuisance.  Id. 

8.  'To  render  a  business,  the  conducting  of 
which  pollutes  the  air  with  noxious  SDieUs  and 
vapors,  such  a  nuisance  as  will  entitle  adjoin- 
ing property-owners  to  recover  damages  for 
the  maintenance  thereof,  It  is  not  necessary 
that  such  owners  should  be  driven  from  thefr 
dwellings;  it  is  enough  that  the  enjoyment  of 
life  and  property  is  rendered  uncomfortable. 
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Bohan  V.  P&rt  JervU  Gaslight  C%>.  122  N.  Y. 
18,  9:  711 

9.  Devoting  real  estate  to  uses  which  pro- 
duce destructive  vapors  and  noxious  smells, 
and  which  result  in  material  injury  to  the 
proi)erty  and  to  the  comfort  of  the  existence  of 
tiiose  who  dwell  in  the  neighborhood,  is  not 
reasonable  under  the  maxim,  die  uiere  tuo  ut 
aUenum  iu>n  Icedna.  Id. 

10.  The  erection  of  coal  sheds  upon  lands  of 
a  raiiioad  company  many  years  after  it  ac- 
quired them,  and  after  the  real  estate  in  the 
vidnity  has  been  built  up  and  surrounded  by 
residences  and  stores,  and  their  use  in  such 
manner  as  to  create  grinding  and  grating  noises 
and  scatter  dust  and  dirt,  so  as  to  destroy  the 
comfort  and  injure  the  health  of  those  living 
uix)n  the  adjoining  property,  will  constitute  a 
nuisance  TH^hich  wul  give  the  adjoining  owners 
a  right  of  action  for  the  injuries  specially 
suffered  by  them.  Wylis  v.  Mwoody  184  111. 
281,  9:  726 

1 1.  A  business  will  be  abated  as  a  public  nui- 
sance which,  located  in  the  midst  of  a  populous 
community,  constantly  produces  odors,  smoke, 
and  soot  of  such  a  noxious  character  and  to 
such  extent  that  they  produce  headache,  nausea, 
and  other  pains  and  aches  injurious  to  health 
amon^,  and  taint  the  food  of,  the  surrounding 
inhabitants.  P&ypU  v.  Detroit  White  Lead 
WorkSy^  Mich.  471,  9:  788 

12.  Where,  in  carrying  on  the  business  of 
manufacturing  sulphuric  acid  and  commercial 
fertilizer,  gases  are  generated  and  escape  into 
the  surrounding  atmosphere,  which  are  so  of- 
fensive and  noxious  as  to  affect  the  health  of 
the  family  of  an  adjoining  resident  and  land- 
owner, and  to  compel  them  at  times  to  abandon 
the  table  and  even  tiie  house,  and  to  materially 
injure  his  property,  such  owner  sustains  an  ac- 
tionable injury  for  which  he  may  recover  dam- 
ages. SueqieJuinna  Fertiliger  Co.  Y.Malans 
73  Md.  268,  9:  787 

18.  There  is  no  general  right  on  the  part  of 
the  lessee  of  a  floor  in  a  manufacturing  building 
to  send  acid  fumes  and  sand  through  holes 
rightfully  in  the  floor,  to  the  damage  of  the 
tenant  beneath  him,  although  such  action  is  a 
necessary  consequence  of  his  business  and  the 
lower  tenant  might  have  refrained  from  leas- 
ing below  him.  Boiton  FerrvU  Co,  v.  HilU 
159  Mass.  147,  80:  844 

Livery  stable. 

14.  A  livers  stable  is  not  a  nuisance  per  ee. 
8t,  Louie  V.  RueseU,  116  Mo. — ,  80:  781 
Slauffhter-house. 

15.  The  business  of  slaughtering  animals  for 
food  is  not  a  nuisance,  as  a  matter  of  law,  in- 
dependently of  the  manner  in  which  it  is  con- 
ducted, if  the  slaughter-house  is  situated  in  a 
new  and  sparsely  settled  portion  of  a  city,  in 
the  neighborhood  of  stockyards  and  oUier 
slaughter-houses.  BctUentine  v.  Webb,  84 
Mich.  38,  18:  881 

16.  The  noise  made  by  hogs  kept  in  confine- 
ment for  the  purpose  of  slaughter  is  not  such 
a  nuisance  as  to  justify  the  destruction  of  a 
slaughter-house  business  for  the  sole  purpose 
of  ridding  a  neighborhood  of  such  noise.    Id. 

17.  A  slaughter-house  business  will  be  de- 
stroyed by  a  court  of  chancery  at  the  instance 
of  persons  who  move  into  its  neighborhood 
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after  it  is  established,  only  when  it  is  injuri- 
ous to  health,  where  it  is  located  at  the  out- 
skirts of  a  city,  in  a  locality  where  similar 
kinds  of  business  are  already  established.  Id, 

18.  That  the  existence  of  a  slaughter-house 
depreciates  the  value  of  neighboring  property 
is  not  sufficient  ground  to  justifv  a  decree 
interferinfl:  with  the  business  carried  on  there- 
in. Id. 
Ii^urioas  to  property. 

19.  One  owning  and  operating  ovens  for 
manufacturing  coke  from  coal  obtained  from 
strangers,  and  not  mined  in  the  land  on  which 
the  ovens  stand,  the  natural  effect  of  which  is 
to  substantially  injure  property  in  their  vicin- 
ity, must  pay  to  the  owners  oi  such  property 
the  damages  sustained  by  them,  although  the 
ovens  are  located  on  his  own  land  at  a  place  so 
well  adapted  to  the  business  that  they  would 
not  be  enjoined.  Bobb  v.  Cwmegve,  145  Pa. 
824,  14:  889 

20.  The  escape  from  a  pipe  line  of  oil 
brought  from  a  distance  is  not  in  any  sense  a 
natural  and  necessary  development  of  the  land» 
to  as  to  make  liability  for  injury  caused  by 
percolation  of  the  oil  into  the  premises  of  a 
neighboring  proprietor  depend  upon  negli- 
gence; but  it  is  a  case  of  nuisance  for  which 
the  pipe-line  proprietor  is  liable  irrespective  of 
negligence.  Hauck  v.  Tide-  Water  Pipe-Line 
Co,  158  Pa.  366,  80:  648 

21.  If  one  has  on  his  own  premises  that 
which  is  dangerous,  or  a  substance  (whether 
above  or  under  the  ground)  that  he  is  con- 
stantly using  which  is  liable  to  escape  and  in- 
iure  his  neighbor,  or  that  which  his  neighbor 
has  the  right  to  use,  he  must  answer  for  tfle 
consequences.  Kinnaird  v.  /Standard  Oil  Co, 
89Ey.  468,  7:451 

22.  That  the  unloading  of  coal  into  a  partic- 
ular shed  situated  upon  a  railroad  company's 
right  of  way  by  means  of  particular  machin- 
ery is  a  part  of  the  necessary  operation  of  the 
road  will  not  preclude  a  recovery  of  damages 
from  the  eompan^  for  injuries  thereby  in- 
flicted upon  adjoining  property-owners,  un- 
less the  process  of  unloading  was  prudent, 
careful,  and  proper.  Wylie  v.  Elwood,  134 
ni.  281,  9:  786 

23.  The  use,  in  burning  brick,  of  a  process 
that  generates  noxious  gases  which  are  wafted 
uix)n  adjacent  land,  injuring  and  destroying 
growing  crops  of  wheat,  is  a  nuisance  that  wiD 
render  a  brick  company  using  the  process  liable 
for  the  damages  to  the  owner  of  the  wheat. 
Fogarty  v.  Junction  City  Preeeed  Brick  Go, 
50  Kan.  478,  18:  756 
Polluting  waters. 

24.  It  is  an  actionable  injury  and  nuisance 
for  one  to  collect  water  into  artificial  channels, 
and  then  cast  it  upon  the  land  of  his  neighbor, 
whether  such  water  consists  of  spring  water, 
or  surface,  or  drainage  water.  Paddock  v. 
Somes,  102  Mo.  226.  10:  854 

25.  Deposits  of  coal  slack,  dirt,  and  refuse, 
by  a  mining  company  upon  its  own  lands,  in 
fc  place  from  which  they  are  washed  down, 
polluting  a  stream  and  injuring  the  lands  of 
other  persons,  render  the  company  liable  for 
the  damages,  if  the  deposits  were  made  inten- 
tionally and  the  result  might  have  been  antici- 
pated by  persons  of  ordinary  intelligence  and 
prudence,  although  they  were  made  without 
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malice  and  upon  the  only  feasible  place  or 
places  in  which  the  company  could  make  them 
and  carry  on  its  business  of  mining  coaL  Co- 
lumbus di  H.  Goal  df  L  Co,  v.  Tucker,  48  Ohio 
8t.  41,  18:  577 

Powder  mafi^asine. 

26.  A  powder  magazine  so  situated  that  it 
is  liable  to  mflict  serious  injury  upon  the  per- 
son or  property  of  a  person  residing  near  by, 
in  case  of  an  explosion,  is  a  private  nuisance; 
and  liability  for  such  injury  is  not  avoided  by 
care  or  lack  of  negligence.  Lafiin  <&  B,  Powder 
Co.  V.  Teaitiey,  lai  111.  832,  7:  262 

27.  Tlie  fact  that  on  explosion  of  a  maga^ 
zine  of  gunpowder  destroyed  buildings  of  an- 
other shows  that  keeping  the  gunpowder, 
considered  with  reference  to  **tLe  locality, 
the  quantity,  and  the  surrounding  circum- 
stances," constituted  a  nuisance  per  9e,     Id. 


II.  Rbmkdies. 
a.  In  General;  Who  may  Have. 

28.  An  individual  can  only  maintain  an  ac- 
tion for  damages  by  reason  of  a  nuisance 
when  some  right  of  his  own  has  been  invaded. 
Henry  V.  Newburyport,  149  Mass.  682,  5:  179 

29.  A  man  living  with  his  family,  which  he 
supports  on  his  wife's  premises,  has  no  prop- 
erty-right which  will  entitle  him  to  maintain 
a  private  action  for  a  nuisance  which  subjects 
himself  and  family  to  annoyance  and  discom- 
fort.   Kavanagh  v.  Barber,  181  N.  Y.  211, 

15:  689 
80.  A  provision  of  Iowa  Code,  §  8331,  giv- 
ing the  right  to  "any  person  injured  thereoy" 
to  maintain  an  action  to  abate  a  nuisance, 
does  not  change  the  ordinary  rule  that  a  private 
person  will  not  be  allowed  to  maintain  an  ac- 
tion to  restrain  or  abate  a  public  nuisance  unless 
he  can  show  some  peculiar  or  special  damac:e 
or  injury  to  himself.  Innis  v.  Cedar  Rapids, 
L  F.  dt  N.  W.  R,  Co,  76  Iowa.  165,     2:  282 

31.  A  person  who,  after  the  erection  of  a 
bridge  over  a  lake,  has  purchased  boats  and 
engaged  in  the  business  of  renting  them,  has 
no  other  or  different  rights  than  are  enjoyed 
by  other  persons  in  respect  to  the  navigation  of 
Uie  lake,  sufficient  to  enable  him  to  maintain 
an  action  to  abate  the  bridge  as  a  nuisance,  on 
the  ground  tliat  it  obstructs  the  navigation  of 
the  lak^.  Id, 

32.  The  right  to  use  a  navigable  river  is  a 
public,[and  not  a  private,  right,  and  the  owner 
of  the  land  on  the  stream  cannot  maintain  an 
action  for  an  illegal  obstruction  of  navigation 
which  prevents  his  u^e  of  this  public  right. 
Swanson  v.  Mimmppi  &  R,  R,  Boom  Co.  42 
Minn.  582,  7:  673 

88.  An  obstruction  to  a  navigable  stream, 
which  will  give  the  right  of  a  private  action 
to  a  riparian  owner,  must  constitute  an  inva- 
sion or  violation  of  some  private  right  as  dis- 
tinguished from  the  public  riglit  which  he 
has  of  navigating  the  river  in  common  with 
the  rest  of  the  public.  Id. 

84.  Expenses  voluntarily  incurred  in  making 
alterations  in  a  vessel  so  that  it  will  pass 
under  a  bridge  so  placed  over  a  navigable  river 
as  to  obstruct  navigation  and  thus  constitute  a 
public  nuisance  do  not  result  dir?ct1y  from  the 
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obstruction,  so  as  to  bring  the  person  bearing 
them  within  the  rule  that  one  may  recover 
damages  for  inluries  caused  by  a  public  nui- 
sance, if  such  injuries  are  peculiar  to  himself, 
result  directly  from  the  nuisance,  and  differ  in 
kind  from  those  sustained  by  the  general  pub- 
lic. South  Carolina  Steamboat  Co.  v.  South 
Carolina  R.  Co.  80  S.  C.  589,  4:  209 

85.  An  action  in  which  the  complaint  charges 
detendant  with  so  operating  a  brewery  as  to 
foul  the  water  in  certain  streams  running  along 
and  through  plaintiff's  premises,  and  cause  the 
entire  neighborhood  and  a  certain  highway 
therein  and  the  atmosphere  over  and  around 
the  same  to  be  tainted  and  polluted  with  nox- 
ious gases  and  smells  which  annoy  and  disturb 
the  comfort  and  endanger  the  health  of  all  per- 
sons residing  in  such  neighborhood;  and  then 
proceeds  to  charge  that  plaintiff  is  specially 
and  peculiarly  injured  and  damaged  by  such 
wrongful  acts  and  the  continuance  of  tha 
alleged  nuisance,  specifying  the  particulars, — 
is  a  private  action  to  abate  a  public  nuisance. 
Meiners  v.  Frederick  Miller  Brew,  Co.  (Wis.) 
78  Wis.  864,  10:  658 

86.  When  a  municipal  corporation.by  artificial 
dramage,  causes  filthy  and  unwholesome  House 
sewage  to  flow  into  and  pollute  a  stream,  to  the 
use  of  which  in  its  natural  state  a  landowner 
through  whose  premises  it  passes  is  entitled,  he 
is  entitled  to  damages,  together  with  an  abate- 
ment of  the  nuisance.  Uhapman  v.  Rochester 
110  N.  Y.  273,  1:  296 

87.  The  fact  that  coal  sheds,  as  maintained 
and  used,  constitute  a  public  nuisance,  does  not 
prevent  a  i)erson  living  near  them  from  main- 
taining a  private  action  against  their  owners  to 
recover  damages  for  injuries  inflicted  upon  him 
by  the  coal  dust  falling  upon  the  furniture,  food, 
and  clothing  in  his  house,  and  the  disturbance 
of  his  rest  and  quiet  by  the  npise  of  the  grind- 
ing machinery,  which  deafens  him  in  his  own 
dwelling.     Wylie  v,  Elwood,  184  111.  281. 

9:  726 

88.  Encroachments  ujwn  the  right  to  pass 
along  a  public  highway,  which  amount  to 
public  nuisances,  may  be  prosecuted  in  be- 
half of  the  public.  Charlotte  v.  Pemlnvke  Iron 
Works,  82  Me.  891,  8:  828 

b.   Who  Liable. 
See  also  Laitdlord  and  Tenant,  77-83. 

89.  The  fact  that  owners  of  premises  upon 
which  there  is  a  nuisance,  for  which  they 
would  not  otherwise  be  responsible,  have  the 
right  to  go  upon  the  premises  and  make  re- 
pairs, wiu  not  render  them  liable.  Ahem  v. 
Steele,  115  N.  Y.  203,  6:  449 

40.  The  officers  of  a  corporation,  as  well  as 
the  corporation  itself,  may  be  convicted  and 
fined  for  the  maintenance  of  a  nuisance  if  the 
business  of  the  corporation  is  permitted  to  be- 
come such.  People  v.  Detroit  White  Lead 
Works,  82  Mich.  471,  9:  722 

c.  Abatement, 

41.  In  Massachusetts  the  right  to  proceed  in 
equity  to  abate  public  nuisances,  in  the  exer- 
cise of  the  police  power,  where  necessary  for 
the  protection  of  the  public,  has  been  fully 
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recognized.    Carletan  v.  Bugg,  149  Mass.  660. 

5:  198 

43.  That  which  is  declared  by  a  Talid  statute 
io  be  a  nuisance  is  decreed  in  law  to  be  a  nui- 
sance in  fact,  and  should  be  dealt  with  as 
such.  Id. 

48.  The  fact  that  keeping  a  nuisance  is  a 
<;rime  does  not  deprive  a  court  of  equity  of 
■the  power  to  abate  the  nuisance.  Id. 

44.  The  public  remedy  for  the  abatement 
of  a  nuisance  by  Judicial  prosecution  in  rem  or 
in  penonam  is  not  exclusive  when  the  statute, 
in  a  particular  case,  gives  a  remedy  by  sum- 
mary abatement,  and  tne  remedy  is  appropriate 
to  the  object  to  be  accomplished,    Lawton  v. 

.SteeU,  119  N.  T.  226,  V:  184 

45.  A  nuisance  cannot  be  abated  with  or 
without  legal  process,  if  it  has  been  discontin- 
ued and  has  not  been  renewed  when  proceed- 
ings are  begun  against  it  8t<Ue,  RnodeSy  v. 
Saunders,  66  N.  H.  89,  18:  646 

46.  A  municipal  corporation  cannot,  by  its 
mere  declaration  that  a  dwelling-house  is  a 
nuisance,  subject  it  to  removal,  without  some 
Judicial  proceedings  in  which  the  owner  or  oc- 
cupant has  an  opportunity  to  be  heard.     Teast 

v.  /&.  Albam  (W.  Va.)  19:  80S 

47.  A  milldam  which,  if  a  nuisance  at  all, 
i&as  become  so  by  the  gradual  growth  of  a  city 
around  it,  will  not  Ix  abated  in  equity  as  a 
'iiuisance,  where  the  fact  that  it  is  a  nuisance 
dias  not  been  established  at  law.  McOlain  v. 
Neu>  CasUe,  180  Pa.  516,  6:  78V 

48.  The  principle  that  a  party  may  some- 
'times  abate  an  obstruction  or  nuisance  in  a 
highway,  without  waiting  for  the  slow  pro- 
cess of  the  law,  has  no  application  to  the  re- 
moval of  a  dam  in  a  navigable  river  because 
it  causes  shoaling  in  the  river  below  it,  where 
it  has  been  built  under  authority  of  a  special 
statute,  one  purpose  of  which  was  to  allow 
the  redemption  of  the  land  for  agricultural 
purposes,  and  which  makes  provision  for  a 
remedy  in  case  of  such  shoaling.  Com.  v. 
Tolman,  149  Mass.  229,  8:  747 

49.  A  sheriff  has  no  right  to  take  possession 
•of  premises  to  prevent  the  owner  from  con- 
tinuing a  nuisance  by.  keeping  a  house  of  ill 
fame,  merely  because,  on  conviction  for  that 
'Offense  of  a  former  lessee  who  no  longer 
occupies  the  premises,  an  order  was  made  to 
abate  the  nuisance,  where  the  owner  was  not 
made  a  party  to  those  proceedings  in  any  other 
"way  than  by  a  subsequent  order  to  pay  the 
•costs  and  expenses  of  such  occupation  by  the 
sheriff.    Coffer  v.  Territory,  1  Wash.  325, 

11:  896 
J>e«traetion  of  property. 

50.  Where  a  public  nuisance  consists  in  the 
location  or  use  of  tangible  personal  property  so 
as  to  Interfere  with  or  obstruct  a  public  right 
•or  regulation,  the  Legislature  may  authorize 
its  summary  abatement  by  executive  agencies, 
without  resort  to  judicial  proceedings;  and  any 
injury  or  destruction  of  the  property  neces- 
Moily  incident  to  the  exercise  of  the  summary 
Jurisdiction  interferes  with  no  legal  right  of 
the  owner.    Lawton  v.  Steele,  119  N.  Y.  226. 

7:  184 

61.  A  city  is  not  liable  for  damaging  prop- 

•orty  In  the  abatement  of  a  nuisance,  if  it  is 

•done  without  any  unnecessary  damage  and  the 

fact  of  nuisance  is  clear,  where  the  owner  has 

See  lB4ez  to  Notes  Preeedln^. 


been  given  a  reasonable  time  to  remove  the 
nuisance  and  has  failed,  and  the  city  acts  un- 
der its  general  power,  or  as  agent  of  a  board  of 
health.     Orlando  v.  Pragg,  81  Pla.  Ill, 

19:  196 
52.  The  destruction  by  a  public  officer  of 
nets  for  catching  fish,  set  in  violation  of  law, 
is  proper,  reasonable,  and  necessary  for  the 
abatement  of  the  nuisance;  and  when  done 
sumnuirily,  under  authority  of  a  statute,  it 
neither  constitutes  a  taking  of  property  with- 
out due  process  of  law,  nor  renders  the  officer 
liable  to  damages  therefor.  La/voton  v.  Steele, 
119  N.  Y.  226,  7:  184 

d.  Drfenne, 

58.  No  length  of  time,  unless  there  be  a 
limit  by  statute,  will  legalize  a  public  nui- 
sance. Charlotte  v.  Pembroke  Iron  Worku,  82 
Me.  891,  8:  888 

54.  The  defense  of  prescription  is  not  avail- 
able in  a  private  action  to  abate  a  public 
nuisance.  Jfeiners  v.  Frederick  MiUer  Brew, 
Go,  78  Wis.  864,  10:  586 

55.  The  rule  that  no  length  of  time  will  legal- 
ize a  nuisance  is  not  applicable  to  a  case  wnere 
the  nuisance  is  a  public  one  consisting  simply 
of  an  invasion,  by  adverse  use,  of  the  rights  of 
the  public  in  regard  to  the  enjoyment  of  prop- 
erty in  the  way  in  which  a  private  owner 
would  ordinarily  enjoy  it,  there  oeing  a  statute 
which  permits  tiie  acquisition  by  disseisin  of  a 
complete  title  against  the  State.  Attorney- 
General,  Mann,  v.  Severe  Copper  Co,  (Mass.) 
152  Mass.  444,  9:  510 

56.  The  risk  of  injury  by  an  explosion  of  a 
powder  magazine  Is  not  assumed  by  tne  owner 
of  premises  by  reason  of  the  fact  that  other 
powder  magazines  were  in  the  neighborhood 
when  the  lot  was  purchased  and  the  buildings 
erected,  and  that  in  one  of  the  other  powder 
companies  the  owner's  husband  was  a  stock- 
holder, and  that  she  had  leased  land  to  other 
companies  for  storing  powder,  where  neither 
she  nor  her  husband  had  ever  been  Employed 
by,  or  had  relations  of  any  kind  with,  the 
owner  of  the  magazine  which  exploded. 
Laflin  db  B.  Powder  Co,  v.  Tearney,  131  111. 
332  7:  868 

67.  The  fact  that  a  business  was  established 
before  plaintiff  acquired  his  property  and  came 
into  the  neighborhood  is  no  defense  to  an  ac- 
tion to  recover  damages  for  injuries  resulting 
to  plaintiff's  property  from  the  conducting  of 
the  business,  in  the  absence  of  a  prescriptive 
ritrht  to  conduct  the  business.  Susquehanna 
Fertiliger  Co.  v.  Malone,  78  Md.  268,  9:  787 

68.  The  fact  that  a  business,  the  conducting 
of  which  constitutes  a  nuisance,  was  estab- 
lished upon  an  open  common  remote  from 
habitations  will  not  defeat  a  prosecution  of  the 
proprietors  for  the  maintenance  of  a  nuisance 
after  the  land  in  its  vicinity  has  been  built  up 
and  occupied;  such  business  must  give  way  to 
the  rights  of  the  public,  and  when  buildinga 
andhabitationsapproach  the  plaoeof  its  location, 
means  must  be  aevised  to  avoid  the  nuisance, 
or  it  must  be  removed  or  stopped.  People  v. 
Detroit  White  Lead  Works,  82  Mich.  471, 

9:  788 
Care* 

69.  The  existence  of  negligence  is  not  essen- 
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tial  to  the  maintenance  of  an  action  against  the 
proprietor  of  a  bustnesB  which  is  in  and  of  it- 
self a  nuisimce,  to  recover  for  inluries  result- 
ing to  third  persons  from  the  conaucting  of  it 
Bohan  v.  Port  Jervis  QoiligM  Co,  122  N.  Y. 
18,  9:  711 

60.  If  smoke,soot,and  the  emission  of  noxious 
odors  and  gases  are  so  inseparably  connected 
with  a  business  that  the  conducting  of  it  con- 
stitutes a  nuisance,  the  facts  that  it  is  carried 
on  in  a  careful  and  prudent  manner,  and  that 
nothing  is  done  by  Uiose  manag^in^  it  that  is 
not  a  reasonable  and  necessary  incident  of  it, 
cannot  be  relied  on  by  its  owners  to  defeat  a 
prosecution  for  the  maintenance  of  a  nuisance. 
People  Y.  DetroU  WhUe  Lead  Works,  82  Mich. 
471,  9:  788 
Lefl^slatiTe  »iithorlty. 

61.  To  justify  a  nuisance  by  legislative  au- 
thority it  must  be  the  natural  and  probable  re- 
sult of  the  act  authorized,  so  that  it  may  fairly 
be  said  to  be  covered  by  the  legislation  confer- 
ring the  power;  and  if  the  authorized  act  does 
not  necessarily  or  naturaUy  create  a  nuisance, 
but  such  result  flows  from  a  particular  manner 
of  doing  the  act,  the  legislative  license  is  no 
defense.    Pine  Oiiy  v.  Munch,  42  Minn.  842, 

6:  768 

62. A  statute  authorizing  in  general  terms  the 
creation  of  corporations  for  manufacturing  and 
supplying  illuminating  gas  will  not  exempt  a 
corporation  organized  under  its  provisions 
from  liability  for  consequential  injuries  to  ad- 
joining property-holders,  flowing  from  the  care- 


ful proeecotion  of  the  business  for  which  it 
was  created.  To  have  such  a  result  the  statu- 
tory exemption  must  be  expressed  or  must  be 
a  clear  and  unquestionable  implication  fronk 
powers  expressly  conferred;  and  it  must  ap- 
pear that  the  Legislature  contemplated  the  do- 
ing of  the.  very  act  which  caused  the  injuries. 
Bolian  V,  Port  Jertie  Oadight  Co.  122  N.  Y* 
18,  9:  71 L 
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Entry  of  Judgment  after  Death  of  Accused^ 

see  AvPBAii  and  Ekbor,  114. 
Entry  of  Judgment,  see  Judgment,  26. 
Entry  of  Order,  see  Motions  and  Obders,  6. 
In  Removing  Cause,  see  Removal  of  Caubbs,. 

36. 
Order  for  Publication,  see  Writ  and  Pbo» 

OESS,  15. 


NUNCUPATIVE  WILIi. 


See  Wills,  61-55. 


NURSERY  TREES. 

Rights  in,  see  Emblements,  3;  Mortoagb^ 
66. 


o. 


OATH  AND  AFFIDAVIT. 

1.  Making  a  mark  at  the  end  of  an  affidavit 
closing  with  the  Jurat  *'  sworn  to  before  me, 
at  the  place  indicated  by  the  officer,  who  says 
to  the  &ant,  "If  you  swear  to  this  statement, 
put  your  mark  here," — ^is  an  oath  sufficient  to 
sustain  an  indictment  for  perjury,  under  U.  S. 
Rev.  Stat  §  3242.  United  States  v.  Mallard 
(D,  C.  D.  8.  C.)  40  Fed.  Rep.  151,      6:  816 

2.  Whether  the  authority  of  notaries  pub. 
He  to  administer  oaths  be  of  statutory  origin  or 
founded  on  customarv  law,  it  is  now  universal 
and  should  be  judicially  recognized  as  one  of 
their  general  powers,  and  affidavits  authenti- 
cated by  the  official  seals  of  the  notaries  of 
other  States  placed  on  the  same  footing  as 
their  authentications  of  commercial  documents. 
Wood  V.  8t.  Paul  City  R,  Co,  42  Minn.  411, 

7:  149 
8.  An  affidavit  to  a  statement  of  account 
for  a  mechanics'  lien,  under  Minn.  G^en.  Stat. 
chap.  90,  sworn  to  before  a  notary  in  another 
Stnte  and  authenticated  by  his  official  seal,  is 
sufficient.  Id, 

4.  An  affidavit  which  is  merely  defective 
from  absence  of  the  jurat  may  be  reformed 
upon  proof  that  it  was  properly  made  before 
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the  proper  officer.    Ouiiek^e  Appeal,  136  Pa. 
450,  10:  288- 

5.  The  omission  of  venue  from  a  notary  pub- 
lic's jurat  does  not  render  it  invalid,  where  he 
is  a  state  officer  the  record  of  whose  appointment 
is  required  to  be  kept  in  the  office  of  the  secre- 
tary of  state.    Sullivan  v.  HaU,  86  Mich.  7. 

18:  558 


OBJECTION. 

To  Raise  Question  on  Appeal,  see  Apfeai^ 

AND  Error,  V. 
To  Depositions,  see  Depositions,  8-10. 


OCCUPATION. 


What  Is,  see  Insurance,  173. 
Tax  on,  see  Lioense,  II. 


OCCUPYING  CLAIMANTS. 

Bee  IjfpsovsMBNTS. 
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ODD  FEIiLOWS. 

Ownership  of  Furniture,  see  Associations,  4. 
For  Property-Iiights  of  Lodges,  see  Bbnbyo- 

LKNT  Societies,  4,  5. 
Charitable  Devise  for,  see  Charities,  83. 


OFFERS. 


Evidence  of,  to  Show  Value,  see  Evidence, 
701-703. 


■»^*- 


OFFICERS. 

L  Selection;  Incttmbbnot;  Remoyal. 

a.  In  General;  Eligibility, 

b.  Appointment  and  Election. 

c.  Qualifying;  Induction;  Vacancy, 

d.  Term;  Holding  Over, 

e.  Hesignalion  or  Deprivation  of  Office, 
1  Contest  of  Title. 

n.  Bights;  Powebs;  Liabilities. 

a.  In  General;  Compensation. 

b.  Liabilities. 

111.  Officers  db  Facto. 

Parties  to  Contest  of  Office,  see  Action  ob 

Suit,  102. 
Assignment  of  Pay,  see  Assignment,  11,  12. 
Liability  on  Official  Bonds,  see  Bonds,  13-20. 
For  Abolition  of  Clerk's  Office,  see  Clerks, 

17. 
Conspiracy  by,  see  Conspiraot,  20. 
Delegation  of  Power  as  to  Selection,  see  Con- 

STiTirHONAL  Law,  46,  47. 
Constitutional  Bights  as  to  Appointment,  see 

Constitutional  Law,  54r-50. 
Equal  Privileges  and  Immunities  as  to,  see 

Constitutional  Law,  88-90. 
Due  Process  as  to  Bight  to  Office,  see  Consti- 
tutional Law,  148. 
Invalidity  of  Dealings  with  Self,  see  Con- 
tracts, 198. 
Validity  of  Contracts  with,  see  Contraots, 

19&-904. 
Contract  by.  Extending    beyond  Term,  see 

Countirs,  26-28. 
Power  of,  to  Protect  Judges,  see  Courts,  4, 5. 
Burden  of  Proof  as  to  Title  of,  see  Evidbnce, 

80. 
Presumption  as  to  Official  Acts,  see  Evidence, 

184-208. 
Oral  Testimony  as  to  Office,  see  Evidence, 

254. 
Liability   of,   for  False  Imprisonment,  see 

False  Imprisonment,  4-8. 
Injunction  as  to,  see  Injunction,  65-69. 
Liability  of,  for  Interest,  see  Interest,  84-37. 
Choice  of  Governor  by  Legislature,  see  Lbgis- 

LATURB,  10.  . 

Liability  of,  for  Levy,see  Levy  and  Seizure, 
III. 

Libel  of,  see  Libel  and  Slander,  85-40,  68- 
72. 

Mandamus  to,  see  Mandamus. 

For  Municipal  Officers  Generally,  see  Muni- 
cipal Corporations,  III. 

For  Quo  Warranto  to  Test  Bight  of,  see  Quo 
Wabbanto. 
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Title  of  Statute  as  to,  see  Statutes,  72. 
Special  Statutes  as  to,  see  Statutes,  128-125. 
Of  Town,  see  Towns,  20-22. 
Jury  Trial  of  Right  to  Office,  see  Trial,  5. 
Liability  for  Aiding  to  Serve  Process,  see 
Writ  and  Pbocess,  21. 


I.  Selection  ;  Incumbbnct  ;  Removal. 
a.  In  General;  Eligibility. 

1 .  The  imposing  of  a  test  by  means  of  which 
to  secure  qualifications  in  a  candidate  for  an 
appointive  office  of  a  nature  to  enable  him  to 
properly  and  intelligently  perform  the  duties 
^  such  office  is  not  prohibited  by  a  constitu- 
tional provision  that  no  "oath,  declaration,  or 
test  shall  be  required  as  a  qualification  for  any 
office  of  public  trust."  BogersY.  Buffalo.  128 
N.  Y.  17a,  '   9:  679 

2.  The  term  "eligible,"  in  Nev.  Const,  art. 
4,  §  9,  providing  that  United  States  officers 
shall  not  be  eligible  to  civil  office  in  the  state, 
applies  to  appointive,  as  well  as  to  elective, 
offices.  State,  Summerfield,  v.  Clarke  {Ner.} 
21  Nev.  333,  18:  8ia 

8.  The  word  "eligible,"  as  used  in  a  stat- 
ute respecting  officers,  means  "  legally  quali- 
fied," that  is,  capable  of  holding  office  at  the 
commencement  of  the  term,  and  not  necessar- 
ily at  the  date  oC  the  election.  Demaree  v» 
Scales,  50  Kan.  275,  80:  97 ;  State,  Ferine, 
V.  VanBeek(loyrSL)  19:  688 

Kesidenee* 

4.  A  citizen  of  the  state  is  not  ineli.s:ible 
to  hold  office  *in  the  county  of  his  residence^ 
because  he  moved  there  so  short  a  time  before 
election  that  he  cannot  vote,  where  neithei 
the  Constitution  nor  statutes  provide  that  a 
county  officer  must  be  a  voter  in  the  county. 
StemoffY.  StaU,  Laeour,  80  Tex.  428. 

18:  864 

CitixeiiBliip. 

5.  None  but  qualified  electors  can  hold  an 
elective  office,  unless  otherwise  specially  pro- 
vided.   State,  Ferine,  v.  Van  Beek  (Iowa) 

19:  688 

6.  An  alien  is  incapable  of  holding  office 
until  he  is  naturalized.  Id. 

7.  Persons  disqualified  to  hold  office  be- 
cause of  foreign  birth,  until  they  have  declared 
their  intention  to  become  citizens  of  the  United 
States,  cannot  hold  an  office  to  which  they  are 
elected,  even  if  after  their  election  they  declare 
their  intention  to  become  citizens.  State,  Tay* 
lor,  V.  SuUivan,  45  Minn.  809,  11:  878 
Bat  see  next  case. 

8.  The  naturalization  of  a  person  between 
the  day  of  election  and  the  day  when  he  is  r^ 
quired  to  qualify  for  office  will  remove  the  die* 
ability  of  alienage,  where  there  is  no  expreat 
provision  of  law  "that  an  alien  is  ineligible*^ 
or  "incapable  of  being  elected."  State,  Fe- 
rine, V.  Van  Beek  (Iowa)  19:  688 
Incompatible  offices. 

0.  The  prohibition  against  holding  a  state 
office  at  the  same  time  with  a  federal  office, 
contained  in  Pa.  Const,  art.  12,  §  2,  may  be 
enforced  without  legislative  aid ;  and  no  ac- 
tion or  inaction  of  the  Legislature  can  destroy 
it ;  nor  is  it  affected  by  the  last  sentence  of 
the  section,  which  says,  '*The  Legislature  may 
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bv  law  declare  what  offices  are  incompatible.'* 
J/6  Turk  V.  Com.  129  Pa.  151,  5:  853 

10.  The  resignation  of  a  federal  office  after 
the  institution  of  quo  warranto  proceedings  to 
test  the  officer's  right  to  a  state  office  held  at 
the  same  time  may  be  sufficient  to  perfect  his 
title  to  the  slute  office  and  prevent  judgment 
of  ouster  against  hlnL  Id. 

11.  If  an  officer  is  charged  with  any  duties 
under  the  laws  of  the  State  for  which  he  is  en- 
titled to  compensation,  the  office  is  a  lucrative 
one  within  the  meaning  of  the  Indiana  Consti- 
tution restricting  the  right  to  hold  two  lucra- 
tive offices  at  the  same  time.  Ohamhers  v. 
Btate^Barnard,  127  Ind.  865.  11:  618 

12.  The  office  of  school  trustee  of  an  inc6r- 
porated  town  is  a  lucrative  one,  within  the 
meaninff  of  the  Indiana  Constitution,  as  the 
duties  of  such  an  officer  are  fixed  by  statute, 
although  he  is  elected  and  his  compensation 
fixed  by  the  common  council  of  the  city  or 
town.  Id. 

18.  One  acquires  no  title  to  an  office  by  being 
elected  to  it  when  he  was  discjualified  by  stat- 
ute to  hold  it  by  reason  of  his  holding  an  in- 
compatible office.  Attorney-General  v.  Mar^- 
ton  (N.  H.)  18:  670 

14.  A  tax  collector  is  such  while  he  retains 
bis  warrants  and  Hots  upon  which  are  uncol- 
lected taxes,  even  after  the  expiration  of  his 
term,  within  the  meaning  of  a  statute  prohibit- 
ing collectors  of  taxes  from  being  members  of 
the  board  of  selectmen.  Id, 

15.  The  position  of  bridge  committeeman  is 
not  an  office  within  the  meaning  of  a  constitu- 
tional provision  that  no  senator  or  representa- 
tive shall,  during  the  time  for  which  he  may 
have  been  elected,  be  eligible  to  an  office  the 
election  to  which  is  vestra  in  the  legislative 
assembly.  Slate,  Skerman,  v.  Oeorge,  22  Or. 
142.  16:  787 

16.  Park  commissioners  are  officers  under  a 
<iity  government,  within  the  meaning  of  a  con* 
stitutional  provision  that  such  officers  shall  be 
ineligible  to  the  Legislature,  wliere  the  power 
to  appoint,  suspend,  or  remove  them  is  vested 
in  the  mayor  and  common  council  by  an  Act 
authorizing  a  public  park  in  the  city,  and  they 
are  requir^  to  take  the  constitutional  oath  of 
office  and  to  give  bond,  are  prohibited  from 
holding  any  other  city  office,  and  are  given  the 
ix)wer  of  eminent  domain  and  to  pass  neces- 
sary ordinances  for  the  government  of  the 
park.  People,  Sherwood,  v.  State  Bd.  of  Can- 
vasscrs,  129  N.  T.  860,  14:  646 

17.  The  powers  and  duties  of  park  commis- 
aioners  are  regulated  by  general  law,  and  that 
consequently  they  do  not  act  under  the  direc- 
tion or  control  of  the  city  government  or  of 
any  of  iU  officers  does  not  deprive  them  of 
the  character  of  city  officers.  Id. 

b.  Appointment  and  Election. 

For  Constitutional  Power  as  to  Appointment, 
see  CoKSTiTUTiONAL  Law,  46,  47,  54-59. 

18.  By  Or.  Const,  art.  5,  §  1 ,  the  chief  execu- 
tive power  of  the  State  is  vested  in  a  governor, 
but  this  does  not  include  the  power  to  fill  va- 
cancies in  office.    When  and  under  what  cir- 
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cumstances  that  power  may  be  exercised  by  the 
governor  is  prescribed  and  defined  by  §  16  of 
the  same  article.  Bigg*  v.  MeBride,  17  Or. 
<^0,  6:  116 

19.  The  Legislature  has  the  right  to  provide 
— aa  by  Mass.  »tat.  ltft$5.  chap.  »^d,  placing 
the  police  of  Boston  under  the  control  of  a 
board  of  police  appointed  by  the  governor^ 
that  powers  previously  vested  in  cities  or  towns, 
but  not  by  force  of  any  constitutional  provi- 
sion, shall  be  vested  in  officers  appointed  by  the 
governor,  and  ma^  Ax  the  qualifications  of 
such  officers,  and  provide  that  they  be  ap- 
pointed from  two  principal  political  bodies. 
Com.  V.  Flaisted,  148  Mass.  875,  8:  148 

20.  The  Nebraska  Act  approved  April  9, 
1891,  by  which  the  charter  of  Omaha  was  so 
amended  as  to  provide  for  the  appointment  as 
fire  and  police  commissionera  of  said  city,  of 
members  of  the  three  parties  casting  the  larjgest 
vote  at  the  last  election,  does  not  take  effect 
until  the  expiration  of  the  terms  of  office  of  the 
two  commissioners  who  were  appointed  May, 
1869.  State,  HasHngB,  v.  Smith,  85  Neb.  18, 

16:  791 

21.  There  can  be  no  valid  appointment  to 
an  office  so  long  as  the  appointing  power  is 
not  called  into  exercise.  State,  Worrel,  v. 
Peelle,  124  Ind.  515,  8:  888 

22.  No  valid  appointment  can  be  made  to  an 
office  In  possession  of  an  incumbent  whon 
term  has  not  yet  expired;  and  the  surrender 
of  the  office  by  the  prior  incumbent  to  the  ap- 
pointee will  confer  upon  him  no  title  thereto. 

Id. 
28.  Trustees  of  the  Utah  Agricultural  Col- 
lege, who  have  general  control  and  supervi- 
sion of  the  college  aud  its  property,  with  power 
to  enact  by-laws  and  rules  for  the  regulation  of 
all  its  concern8,and  to  appoint  its  instructors, 
other  officers,  and  assistants,  are  "officers"  of 
the  territory  within  the  appointive  power  of 
the  governor  and  legislative  council.  MeCor- 
nick  V.  Pratt,  8  Utah,  294,  17:  848 

24.  The  members  of  the  board  of  construc- 
tion of  the  Utah  Agricultural  College,  ap- 
pointed to  supervise  the  erection  of  college 
buildings  ana  make  all  contracts  and  pur- 
chases therefor,  and  who  are  required  by  stat- 
ute to  give  bond  and  take  an  official  oath,  as 
they  are  charged  by  statute  with  an  important 
public  trust  Effecting  the  people  of  the  whole 
territory,  and  their  compensation  is  fixed  by 
statute,  while  their  duties  are  prescribed  by  law 
and  are  of  a  contlnning  nature, — are  '^officers" 
who  must,  under  the  Oreanic  Act  of  the  ter- 
ritory, be  appointed  by  ti^  governor  with  the 
advice  and  consent  of  the  legislative  oounciL 

Id. 

Commission. 

25.  A  commission  given  by  the  governor, 
who  has  ix)wer  to  appoint  incumbents  to  a  cer- 
tain office,  authorizing  a  person  to  serve  in  such 
office,  which  expressly  recites  that  such  person 
derives  his  claim  of  title  from  an  election  by 
the  Legislature  and  is  commissioned  for  that 
reason,  does  not  give  the  person  a  valid  title  to 
the  office  as  the  governors  appointee.  State, 
Worrel,  v.  Peette.  124  Ind.  516,  8:  888 

26.  A  commission  is  not  complete  until  it 
has  been  signed,  countersigned,  and  sealed  In 
accordance  with  Fla.  Const,  art.  4,  ^  14;  nor 
is  a  copy  of  an  uncompleted  commission,  or  of 
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the  record  thereof,  evidence  of  any  appoint- 
ment  to  office.  State,  Fleming,  y.  Crawford 
28  Fla.  441,  14:  258 

Election. 

27.  The  commissioners  and  registrars  of  elec- 
tion which  Tenn.  Act  March  11,  1890,  pro- 
vides shall  be  appointed  by  the  governor  and 
the  commissioners  respectively,  are  not  county 
officers  within  Tenn.  Const,  art.  11,  §  17»  pro- 
viding that  no  county  office  shall  be  filled  oth- 
erwise  than  by  the  i)eople  of  the  county  couit. 
Cook  V.  State,  90  Tenn.  407,  IS:  188 

28 .  Members  of  a  state  board  of  taxation  are 
not  judicial  officers  within  a  constitutional 
provision  requiring  judicial  officers  to  be 
elected  by  the  people.  Cleveland,  C,  0,  A  St. 
L,  R.  Go,  V.  Backus,  188  Ind.  518,     18:  789 

29.  A  vote  by  a  township  trustee  in  Indiana 
for  himself,  for  the  office  of  county  superin- 
tendent of  schools,  is  contrary  to  public  policy, 
and.  for  that  reason,  an  utterly  Illegal  vote. 
Bomung,  v.  State,  Gamble,  116  Ind.  458, 

2:  510 

80.  Where  the  announcement  is  made  that  a 
townstiip  trustee  wno  has  votea  for  Himself  tor 
the  office  of  county  superintendent  of  schools 
has  been  duly  elected,  and  is  made  upon  the 
mistaken  assumption  that  he  had  a  right  to  vote 
for  himself,  the  failure  of  those  who  had  not 
voted  for  him  to  interpose  further  objection  is 
not  such  an  acquiescence  in  and  tacit  consent  to 
the  announcement  of  his  election  as  amounted 
to  an  appointment  of  him  to  such  office.    Id. 

81 .  Recognition  of  one  who  has  not  received 
a  sufficient  number  of  votes  to  elect  him  a 
manager  of  a  charitable  institution,  on  the  part 
of  the  board  of  managers  by  electmg  him  sec- 
retary of  the  board  in  the  mistaken  belief  that 
he  was  a  properly  elected  manager,  will  give 
him  no  title  to  the  office,  although  vacancies  in 
the  board  might  be  filled  by  the  managers 
themselves,  and  none  but  managers  were  eli- 
gible to  the  office  of  secretary.  Fetyple,  NieoU, 
▼.  New  York  Infant  Asylum,  122  N.  Y.  190, 

10:  881 

82.  Where  a  candidate  for  county  clerk  is- 
sued a  circular  to  the  voters  that,  if  elected  to 
the  office,  he  would  serve  "for  the  fees  of  the 
office,  without  e»  officio  pay;"  and  in  proceed- 
ings in  the  nature  of  a  quo  toarranto  it  was  al- 
leged that  twenty-seven  voters  were  influenced 
by  the  circular  to  vote  for  him;  and  the  jurv 
found  that  only  six  voters  were  so  influenced, 
which  was  not  a  sufficient  number  to  change 
the  result,— the  respondent  cannot  be  deprived 
of  the  office  he  holds,  under  such  allegation 
and  proof,  without  additional  legislation  mak- 
ing the  issuing  of  such  a  circular  a  disqualifica- 
tion  for  office.  Slate,  Clements^  v.  Humphreys, 
74  Tex.  466,  5:817 

c  Qualifying;  Induction;  Vacancy, 

88.  The  act  of  taking  the  official  oath  pre- 
scribed for  governor  by  a  candidate  voted  for, 
for  governor,  at  an  election,  before  a  declara- 
tion of  his  election  under  W.  Y a.  Const,  art  7, 
%  8,  would  not  entitle  him  to  take  office;  and 
nis  inability  to  take  office  for  want  of  such  dec- 
laration of  election,  whether  he  attempted  to 
qualify  or  not,  would  not  entitle  the  president 
of  the  Senate  to  act  as  governor.  Carr  v. 
Wilson,  83  W.  Ya.  419.  8:  64 
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84.  A  declaration  of  election  to  the  office  of 
governor,  as  provided  for  by  W.  Va.  Const, 
art.  7,  ^  8,  is  mdispensable  to  perfect  and  con- 
summate his  title  CO  that  office.  Id. 

85.  The  failure  of  a  school  superintendent 
who  has  been  elected  and  duly  inducted  into 
office,  to  give,  within  the  proper  time,  tlie 
special  bond  required  by  the  Indiana  Act  of 
March  2, 1889,  will  not  per  se  forfeit  his  title 
to  the  office.  Kiwx  County  Comrs,  v.  John- 
son, 124  Ind.  145,  7:  684 

86.  The  vacancy  provided  for  by  Ind.  Rev. 
Stat.  §  5527,  by  the  failure  of  an  officer  to  give 
bond  within  ten  days  after  receipt  of  his  certifi- 
cate, does  not  apply  where  he  dies  before  the 
certificate  is  issued.  Kimberlain  v.  State, 
Tow,  180  Ind.  120,  14:  858 

86a. The  death  of  a  person  elected  to  an  office 
before  he  qualifies,  does  not  create  a  vacancy 
where  the  Constitution  provides  that  the  in- 
cumbent shiUl  hold  office  for  his  term  and  until 
the  dection  and  qualification  of  his  successor. 

Id, 

87.  Failure  to  take  the  oath  of  office  within 
the  time  specified  by  law  does  not  ipso  facto 
create  a  vacancy  which  will  prevent  the  officer 
from  qualifying  thereafter,  if  it  is  done  before 
anv  steps  are  taken  to  declare  the  vacancy, 
although  the  statute  declares  that  the  office 
shall  bBCome  vacant  on  refusal  or  neglect  to 
ti^e  the  oath  within  the  time  prescribed. 
State,  Lysons,  v.  Muff,  4  Wash.  284, 

16:  140 

88.  The  removal  of  a  councilman  from  the 
ward  for  which  he  was  elected  to  another  ward 
of  the  same  dty  will  not  of  itself  create  a  va- 
cancy in  his  office,  where  the  only  constitu- 
tional provision  as  to  the  residence  of  munici- 
pal officers  provides  that  they  shall  reside 
'^  within  their  respective  counties,  townships, 
and  towns,"  while  the  statutes  provide  that  a 
councilman  must  at  the  time  of  his  election 
"  be  a  resident  of  the  ward,  and  in  case  of  re- 
moval therefrom "  the  common  council  shall 
have  ix)wer  to  declare  his  office  vacant  and 
order  a  special  election  to  fill  the  vacancy. 
State,  Hartford,  v.  Craig,  122  Ind.  54, 

16:  688 

d.  Term;  Holding  (her, 

89.  An  appointment  to  fill  an  bfflce,of  which 
the  incuml^nt  has  been  suspended  under  Fla. 
Const,  art.  4,  §  15,  can  be  only  for  the  remain- 
der of  the  pending  term  and  until  the  qualifi- 
cation of  a  successor.  Be  Advisory  Opinion,  81 
Fla.  1,  18:  ft94 

40.  The  term  of  office  of  jury  commission- 
ers appointed  the  1st  day  of  June  commences 
on  that  day,  under  a  provision  that  their  term 
shall  commence  on  the  1st  day  of  June  "next 
after  their  appointment"  State  ▼.  Mounts 
36  W.  Va.  179,  15:  248 
Holding  over. 

41.  The  period  between  the  expiration  of  his 
term  and  the  qualification  of  his  successor  is 
as  much  a  jpart  of  the  incumbent's  term  of  of- 
fice as  the  nxed  statutory  period,  where  the  law 
provides  that  he  shall  hold  over  until  his  suc- 
cessor qualifies.  Kimberlain  "7,  State,  JVnodnd.) 
180  Ind.  120,  14:  858 

42.  The  incumbent  of  an  office  the  term  of 
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which  Is  for  a  epedfled  period  ''and  until  his 
sucoesftor  is  elected  and  qualified"  is  entitled  to 
retain  the  office  after  the  lapse  of  the  specified 
period,  in  the  event  of  the  election  to  succeed 
him.of  another  person  who  is  ineligible.  State, 
TayUyr,  v.  SuUivan,  45  Minn,  809.     11:  878 

&.  A  governor  whose  term  extends  until  his 
successor  is  duly  qualified  is  de  jure  as  well  as 
de  facto  governor  until  the  dedaration  of  his 
successor's  election  has  been  made  in  the  man- 
ner provided  by  the  Constitution.  Btate,  Mar- 
rie,  V.  BulkeUy,  61  Conn.  287,  14:  657 

44  Where  persons  are  voted  for,  for  gover- 
nor, at  a  regular  election  for  the  office  of  cot- 
ernor,  but  Uiere  has  been  no  declaration  of  the 
result  of  the  election  by  either  the  speaker  of 
the  House  of  Delegates  or  the  Joint  Assembly 
of  the  two  branches  of  the  Legislature,  and  a 
contest  for  that  office  is  pending  before  such 
Joint  Assembly,  and  the  declarauon  of  the  re- 
sult has  been  by  such  Assembly  postponed  un- 
til the  decision  of  such  contest,  that  does  not 
create  such  a  condition  of  things,  within  the 
meaning  of  W.  Ya.  Const  art.  7,  §  10,  as  will 
entitle  the  president  of  the  Senate  to  act  as 
eovernor.  In  such  case,  the  governor  elected 
for  the  next  preceding  term  has  right  and  is 
under  duty,  by  virtue  of  W.  Ya.  Const,  art.  4, 
f^  6,  to  continue  to  discharge  the  duties  of  his 
office  until  a  successor  shall  be  declared  elected. 
Carr  v.  WUmii,  83  W.  Ya.  419,  8:  64 

45.  The  provisions  of  the  West  Yirglnia  Con- 
stitution limiting  the  term  of  office  of  governor 
to  four  years,  and  making  him  ineligible  to  re- 
election, do  not  prevent  him  from  continuing 
to  discharge  the  duties  of  his  office  after  his 
term,  under  W.  Ya.  Const,  art.  4,  §  0,  incases 
where  the  president  of  the  Senate  cannot  act  as 
governor,  under  W.  Ya.  Const  art.  7,  g  10.  Id. 

e.  Bmgnation  or  D&prination  of  Office, 

Reaifrnation* 

46.  One  cannot  devest  himself  of  the  office 
of  tax  collector  by  resignation,  unless  his  res- 
ignation is  accepted  by  competent  authority. 
Attomey-Qeneral  v.  Marston  (N.  H.) 

18:  670 

47.  The  acceptance  of  an  office  by  one  dis- 
qualified to  hold  it  by  reason  of  holding  an  in- 
compatible office  is  not  necessarily  a  resigna- 
tion of  the  prior  office,  in  the  absence  of  a 
special  statutory  or  constitutional  provision 

Siving  it  that  effect.  Id. 

LboUahinic. 

48.  The  power  of  the  Legislature  to  abolish 
an  office  and  create  another  with  similar  duties, 
in  order  to  provide  a  place  for  a  certain  person, 
is  not  limited  by  a  constitutional  provision  that 
officers  may  be  impeacl^ed  or  removed  in  such 
manner  as  may  be  prescribed  by  law.  State, 
Yancey,  v.  Hyde,  129  Ind.  290,  18:  79 
Removal. 

49.  A  file  clerk  of  the  coimty  records,  a  chief 
Janitor  of  the  county  buildings,  a  special  offi- 
cer for  justice  courts,  and  a  county  physician, 
none  of  whom  take  any  oath  of  office  or  file 
any  official  bond,  are  not  officers,  but  employ- 
%a,  within  the  meaning  of  statutes  as  to  the 
removal  of  officers.  Trainor  v.  Wayne  County 
Auditors,  89  Mich.  102,  15:  95 

60.  The  provision  of  Neb.  Const,  art  5,  §  12, 
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empowering  the  governor  to  remove  all  offi- 
cers appointed  by  him,  applies  only  to  officers 
mentioned  in  the  Constitution.  State,  Has- 
tings,  V.  Smith,  85  Neb.  18,  16:  791 

61.  By  the  charter  of  the  city  of  Omaha  the 
governor  is  authorized  to  remove  membears  of 
uie  board  of  fire  and  police  commissioners  only 
for  the  cause  therein  named,— viz.,  officisl 
misconduct,  and  upon  charges  specifying  the 
particular  act  or  acts  to  be  proved,  and  an  op- 
portunity to  be  heard  in  their  own  defense.  Id. 

62.  The  general  provision  in  Omaha  City 
Charter,  §  172,  for  the  removal  of  officers  of 
the  city  by  the  district  court,  does  not  apply  to 
members  of  ^the  board  of  fire  and  police  com- 
missioners. '  Id. 

68.  A  ^'sufficient  cause"  for  the  removal  of 
a  trustee  of  the  state  agricultural  college,  with- 
in the  meaning  of  a  statute,  must  be  construed 
to  mean  one  of'  the  causes  enumerated  in  the 
Constitution  of  the  state,  where  that  has  speci- 
fied the  causes  for  removal.  State,  BiUkeock, 
V.  BetDitt  (S.  D.)  16:  413 

64.  The  fact  that  a  city  charter  provides  ex- 
pressly that  elective  officers  shall  not  be  re- 
moved except  for  cause  does  not  raise  the  pre- 
sumption that  the  Legislature  intends  that 
appointed  officers  may  be  removed  without 
cause.    HaUgren  v.  Camj^Ml,  82  Mich.  265. 

9:  408 

66.  Every  officer,  before  entering  upon  the 
auties  of  his  office.  Is  required  by  the  Oonstito- 
tion  of  Texas  to  take  an  oath  that  he  has  not 
paid  or  promised  to  pay  anything  as  a  seward 
for  voting  at  the  'election  at  which  he  is  elected; 
and  the  Constitution  provides  that  a  person 
convicted  of  having  given  or  offered  a  bribe  to 

grocure  his  election  shall  be  disqualified  from 
olding  the  office.  Under  this  provision  an 
officer  cannot,  by  guo  warranto,  be  removed 
from  his  office  for  such  an  act  charged  against 
him,  before  a  legal  conviction  of  me  offense. 
State,  Clements,  v.  Humphreys,  74  Tex.  4M, 

5:  817 

66.  Tex.  Rev.  Stat  art.  8416,  providing  that 
no  officer  snail  be  removed  tor  any  act  nemay 
have  committed  prior  to  his  election,  does  not 
apply  to  a  case  where  the  illegal  act  was  com- 
mitted after  the  re-election  of  an  officer  to  suc- 
ceed himself,  but  before  he  qualified  for  the 
term  for  which  he  was  reelected ;  and  for  sudi 
illegal  act  he  is  liable  to  removal,  under  Tex. 
Rev.  Stat.  art.  8888,  providing  that  all  convic- 
tions of  county  officers  for  mudemeanor  shall 
work  their  removal.  Brackenndye  v.  Stale 
27  Tex.  App.  618,  4:  860 

67.  A  demand  of  illegal  fees  by  a  county 
judge  is  "official  misconduct"  subjecting  him 
to  removal,  under  Tex.  Rev.  Stat.  art.  3398, 
defining  official  misconduct  as  any  unlawful 
behavior  in  relation  to  Che  duties  of  office, 
willful  in  its  character.  Id 

Procedure;  hearinc^. 

68.  Whether  the  power  to  remove  an  officer 
for  cause  may  be  conferred  upon  the  governor, 
or  belongs  exclusively  to  the  judicial  depart- 
ment of  the  government  under  the  Oregon 
Constitution,  is  not  decided;  but  by  whom- 
soever the  power  of  removal  for  cause  may  be 
exercised,  it  must  be  done  upon  notice  to  the 
delinquent  of  the  particular  charges  a^inst 
him,  and  an  opportunity  must  be  given  him  to 
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be  heard  inlita  own  defense.    Bigg%y.  MeBride 
17  Or.  640,  6:  116 

59.  Where  the  Incumbent  is  elected  or  ap- 
pointed for  a  definite  term  and  is  removable 
only  for  a  specified  cause,  the  power  of  re- 
moval cannot  be  exercised  until  there  have  been 
preferred  against  him  specific  charges,  of 
which  he  shul  have  notice,  [and  an  opportu- 
nity afforded  him  to  be  beard  in  his  defense. 

JStatSy  HastingBt  ▼.  8mUh,  85  Neb.  18, 

16;  791 

60.  Where  by  law  there  is  no  fixed  term  of 
office,  and  the  iocumbent  holds  during  the 
pleasure  of  the  appointing  power,  the  power 
of  removal  is  discretionary  and  may  be  exer- 
cised without  notice  or  hearing.  Id. 

61.  Removal  of  officers  at  the  wHl  or  ca- 
price of  the  appointing  power  is  not  unconsti- 
tutional in  the  absence  of  any  provision  to  the 
contrary.   Trainar  y,  Wayne  County  Auditon, 
^9  Mich.  162,  16s  96 

62.  No  charges  need  be  preferred  or  notice 
given  to  a  person  sought  to  be  removed  from 
«n  office  for  incompetency,  under  a  statute  au- 
thorizing removal  of  a  person  when,  in  the 
opinion  of  the  board,  "he  is  incompetent  to 
oxecute  properly  the  duties  of  his  office,  or 
when  on  charges  and  evidence  they  shall  be 
satisfied  that  he  has  been  euiltyof  official  mis- 
conduct or  habitual  or  willful  neglect  of  duty." 

Id. 

68.  An  officer  appointed  for  a  term,  subject 
to  removal  for  specified  ca\ises,  cannot  be  re- 
moved without  notice  of  the  cause  assinied 
and  opportunity  given  him  to  defend.  State, 
Mitehcoek,  v.  HeufiU  (8.  D.)  16:  418 

64.  An  express  provision  that  the  executive 
council  may  remove  railroad  commissioners 
and  elect  others  to  fill  the  vacancy,  without 
expressly  providing  that  any  cause  shall  be  es- 
sential for  the  removal,  permits  their  removal 
at  discretion  of  the  council  with  which  the 
courts  cannot  interfere,  although  another  clause 
of  the  statute  says  they  shall  continue  in  office 
for  three  years.  Btate,  LUOe,  v.  JftteA^(Kan.) 
50  Kan.  289,  80:  806 

65.  A  city  officer  appointed  for  a  fixed  term, 
the  power  of  removal  not  being  expressly  de- 
clared by  law  to  be  discretionary,  is  not  re- 
movable except  for  cause,  upon  notice  and  op- 
portunity to  defend.  MaUgren  y.  CampbeU 
82  Mich.  255,  9:  408 

66.  A  school  district  officer  cannot  be  de- 
prived of  his  office  on  the  groimd  of  neglect 
or  refusal  to  perform  his  duty,  without  no- 
tice and  a  hearing  before  some  competent  offi- 
cer or  tribunaL  JacottesY.  Litle,  51  Kan.  800. 

20:  804 
SaapensioBu 

67.  The  board  of  excise  of  the  city  of  New 
York,  under  the  power  to  remove  an  inspect- 
or, cannot  suspend  him  indefinitely  without 
pay.    Qreaary  ▼.  New  York,  118  N.  Y.  416. 

8:  864 

68.  An  excise  inspector  whom  the  board  has, 
without  authority,  attempted  to  suspend,  suf- 
ficiently tenders  performance  of  his  duties  by 
continuous  offers  to  discharge  them  and  fre- 
ouent  attendance  at  the  office  of  the  board. 

Id, 

69.  A  suspension  from  office  and  the  appoint- 
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ment  of  another  to  fill  the  office  nnder  Fla. 
Const,  art.  4,  g  15,  do  not  affect  the  suspended 
officer's  right  to  qualify  for  or  exercise  the 
duties  of  a  succeeding  term  of  the  same  office, 
nor  prevent  the  governor  succeeding  the  one 
who  made  the  suspension  from  commissioning 
the  suspended  officer  for  the  new  term.  Bd 
Adf>isofy  Opinion,  81  Fla.  1,  18:  694 

70.  Whether  or  not  a  tax  collector  was 
guilty  of  such  neglect  of  duty  in  not  receiving 

Soil  taxes  on  a  certain  day  on  which  electors 
ad  the  right  to  pay  them  to  qualify  for  an 
election  as  will  Justify  his  suspension  from  of- 
fice is  a  question  for  the  governor  under  the 
Florida  Constitution.  State,  Attorney-Oeneral, 
V.  Johnaon,  80  Fla.  486,  18:  410 

71.  The  suspension  of  an  officer  by  the 
governor  for  neglect  of  duty  may  be  made, 
under  the  Florida  Constitution,  without  previ- 
ous notice  of  the  charge  against  him;  but  the 
officer  has  a  constitutional  right  to  notice  of 
the  cause  and  of  a  hearing  on  such  charges, 
and  to  reinstatement  if  they  are  not  sustained 
by  the  evidence.  Id. 

72.  The  suspension  of  an  officer  for  neglect 
of  duty,  whether  it  is  to  be  considered  as  an 
exercise  of  Judicial  or  administrative  author- 
ity, is  vested  in  the  governor  by  the  Florida 
Constitution.  Id. 
Impeachment. 

78.  The  power  to  impeach  an  officer  cannot 
be  exercised  after  he  has  gone  out  of  office, 
under  a  constitutional  provision  for  the  im- 
peachment of  "all  civil  officers."  SUiUy.  Hill, 
87  Neb.  80,  80:  67^ 

74.  The  Legislature  cannot  delegate  the 
power  of  impeachment;  and  where  it  has 
adopted  articles  of  impeachment,  these  cannot 
be  changed  by  managers  whom  it  has  appointed 
to  prosecute  the  impeachment  /Siate  v.  Leeae. 
87  Neb.  92,  20:  670 

75.  The  Speaker  of  the  House  of  Repre- 
sentatives is  not  a  state  officer,  and  is  not  liable 
to  removal  by  impeachment.  Be  Sfpedkerahip 
15  Colo.  520,  11:  841 

76.  A  trustee  of  the  state  agricultural  college 
appointed  bv  the  board  of  regents  of  educa- 
tion under  8.  D.  Const,  art.  14,  g  4,  is  not  lia- 
ble to  impeachment  as  a  "  state  officer  "  under 
art.  le,  §  8.    StaU,  Eitchcock,  v.  Hewitt  (S.D.) 

16:  418 

77.  An  officer  is  ppiilty  of  habitual  drunk- 
enness Justifying  his  impeachment,  under  the 
Alabama  Coustiiution,  where  he  has  become 
intoxicated  six  or  eight  times  a  year  for  more 
than  three  years,  ana  his  sprees  or  fits  of  m- 
toxication  have  lasted  from  one  to  two  or 
more  days,  and  once  for  two  or  more  weeks. 
Slate,  Attorney- General,  v.  Savage,  89  Ala.  1, 

7:  426 

f.  Contest  <3f  Title. 


SeealsolNJTTNOTiON,  65-69  ;  C^o  Wabbahto  ; 

VOTEBS  AND  ElKCTIOWS,  IV. 

78.  It  is  competent  for  the  Legislature  to 
provide  for  the  speedy  determination  of  con- 
troversies relating  to  municipal  offices,  the 
statute  securing  to  the  Incumbents  of  such  of- 
fices the  same  rights  in  substance  that  they 
would  have  had  if  the  procedure  had  been  by 
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quo  warranto.    Date  y.  Cleveland  (N.  J.  Err. 
&  App.)  62  N.  J,  L,  (23  Vroom)  188,  200, 

7:  481 
79.  A  suit  to  determine  the  title  to  an  office 
BB  between  the  relator,  who  was  the  former  in- 
cumbent, and  an  opposing  claimant,  is  author- 
ized b^  Iowa  Code,  §  8852,  although  the  re- 
lator IS  actually  in  possession  of  the  office 
holding  over  from  the  former  term.  Stats 
Ferine,  v.  Van  Beek  (Iowa)  19:  622 

80.  State  courts  cannot  declare  a  federal  office 
vacant  oecause  the  mcumoent  has  accepted  a 
state  office  in  violation  of  the  State  Constitution, 
nor  can  it  remove  him  from  the  federal  office, 
but  may  test  his  title  to  the  slate  office.  Be 
Turk  V.  Com.  120  Pa.  151,  5;  858 

81.  An  action  to  determine  a  disputed  title 
to  a  public  office  can  be  brought  only  in  the 
name  of  the  State  by  the  attorney-general  or 
district  attorney  on  his  own  information  or  that 
of  another,  who  may  be  joined  aa  plaintiff. 
QiiiUotte  v.  Foiney,  41  La.  Ann.  888,  6:  408 

82.  The  title  to  an  office  cannot  be  tried  in 
an  action  of  replevin  for  property  belon^in^- 
to  the  office.  Mallgren  v.  Campbell,  82  Mich. 
255,  9:  408 

88.  A  decision  of  the  General  Term  of  the 
Supreme  Court  of  New  York  refusing  a  writ 
of  mandamus  to  restore  to  the  office  of  man- 
a^r  of  a  charitable  institution  a  person  who 
alleges  himself  to  be  wrongfuUv  excluded 
therefrom  will  not  be  reversed  by  the  Court  of 
Appeals,  where  serious  doubt  exists  upon  the 
question  of  claimant's  title  to  the  office.  Peo- 
ple, Nicoll^  V.  New  York  Infanc  Asylum^  122 
N.  Y.  190,  10:  881 

84.  Where  an  officer  is  rightfully  in  office, 
and  there  is  a  fair  question,  as  there  was  under 
the  Indiana  Act  of  March  2, 1889,  as  to  whether 
the  time  within  which  he  is  directed  to  file  a 
special  bond  in  order  to  be  entitled  to  continue 
in  office  begins  to  run  from  the  date  of  his  elec- 
tion or  upon  the  happening  of  a  future  event, 
and  he  files  the  bondf  withm  the  time  designat- 
ed after  such  event  happens,  a  declaration  that 
he  has  vacated  the  office,  made  without  a  hear- 
ing* l>7  ft  board  which  has  no  general  power  to 
appoint  such  officers,  does  not  oust  him  there- 
from. Knox  County  Comrs,  v.  Johmoiiy  124 
Ind.  145,  7:  684 


II.  Rights;  Powebs*;  Liabilities. 
a.  In  General;  Compensation, 


85.  Services  required  of  an  Indian  agent, 
which  are  of  a  higher  order  than  a  mere  cus- 
tody of  property  and  maintaining  possession 
until  a  successor  is  appointed,  and  are  delicate 
and  confidential,  cannot  be  performed  law- 
fully by  him  after  his  official  term  has  expired. 
Rmero  v.  United  States,  24  Ct.  CI.  331,6:  69 

80.  The  deputy  of  the  secretary  of  internal 
affairs,  who  is  his  executive  hand,  is  disquali- 
fied by  the  same  conditions  that  affect  the  sec- 
retary himself  from  applying  for  a  land  war- 
rant or  obtaining  a  patent  from  the  land 
department.     Goodyear  v.  Brown,  155  Pa.  514, 

20:  838 

87.   The  secretary  of  internal    affairs    in 

See  Index  to  Notes  Preceding. 


I  Pennsylvania,  who  is  the  custodian  of  all  the 
0tiblic  records  relating  to  lands  in  the  state^ 
and  a  member  of  the  board  of  property,  who 
sits  therein  as  a  judge  on  all  questions  raised 
by  caveat  or  petition  affecting  returns  of  sur- 
vey or  location  of  warranto  and  warrant  lines, 
the  rights  of  settlers,  and  the  titles  of  patentees, 
—is  disqualified  from  dealing  with  his  own 
department  bv  mnV^ne  applicfltlon  for  a  wur- 
rant  and  obtaining  tlie  patent  for  land^  Id. 
See  also  PAiaiAMENXAUY  Law,  17,  18. 
Oompensation. 

88.  A  county  solicitor  duly  elected  Is  a  public 
officer,  within  the  meaning  of  Pa.  Const,  art.  d, 
g  13,  and  art.  14,  §§  1,  5,  declaring  that  no  law 
shall  extend  the  term  of  any  public  officer,  or 
increase  or  diminish  his  salary  or  emoluments, 
after  his  election  or  appointment.  Lancaster 
County  V.  Fulton,  128  Pa.  48,  5:  486 

89.  The  salary  established  by  law  for  the 
performance  of  all  the  duties  of  an  office  is 
not  a  measure  of  compensation  for  the  per- 
formance of  part  only  of  such  duties.  Romero 
V.  United  States,  24  Ct.  CI.  881,  *    6:  69 

90.  A  person  appointed  an  Indian  agent  by 
the  President  during  a  recess  of  the  Senate, 
and  afterwards  nominated  for  that  office  by 
the  President  to  the  Senate,  which  adjourned 
without  acting  on  the  nomination,  cannot  re> 
cover  the  salary  of  the  office  from  such  ad- 
journment till  'his  successor  was  appointed. 

Id. 

91.  The  omission  of  the  term  "perquisites'^ 
in  the  Wisconsin  Revision  of  1878,  from  the 
phrase  *'all  fees  and  perquisites,"  in  a  provision 
requiring  them  to  be  paid  into  the  treasury, 
does  not  entitle  the  state  treasurer  to  interest 
on  the  public  funds  as  perquisites,  where  it  is 
expressly  provided  by  statute  that  his  salary 
shall  be  "m  full  for  all  services  rendered  by 
him  in  his  official  capacity."  State  v.  McFei- 
ndge,  84  Wis.  473,  80:  888 

92.  One  claiming  a  salary  must  prove  his 
legal  title  to  the  office;  and  an  officer  de  facto, 
and  not  dejure,  cannot  maintain  an  action  for 
salary.  liomero  v.  United  States,  24  Ct.  CI. 
381.  6:  69 

93.  Payment  of  salary  to  a  (20  facto  officer 
having  color  of  title  before  his  claim  to  the 
office  has  been  determined  against  him  by  a 
competent  tribunal  will  defeat  the  right  of  the 
de  jure  officer  to  the  same  salary.  8tat§^ 
Oreeley  County,  v.  Milne,  36  Neb.  801, 

19:  689 
But  flee  neyt  case. 

94.  Payment  of  salary  to  one  who  had  pre vi- 
ously  been  acting  as  a  de  facto  officer  is  no  de- 
fense to  a  claim  for  the  salary  by  the  officer  de 
jure, — especially  where  he  is  also  the  officer  de 
facto.    State,  WorreU,  v.  Carr,  129  Ind.  44. 

18:  177 

b.  Lic^Uities, 

95.  Adding  their  official  designation  to  their 
signatures  under  an  offer  of  reward  for  the  ar- 
rest of  a  criminal,  by  selectmen  of  a  town,  does 
not  relieve  them  from  individual  liability. 
Brown  v.  Bradlee,  156  Mass.  28,        16:  609 

96.  Trustees  of  a  township  are  not  per- 
sonally liable  on  an  order  directed  to  the  town 
clerk,  to  be  paid  out  of  the  township  fund, 
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«nd  signed  by  them  with  the  word  "trustees" 
added  to  their  signature.  WilUU  v.  TouTig 
b2  Iowa,  292,  11:  116 

97.  The  invalidity  of  a  trustees' order  given 
for  property  purchased  for  a  township  will  not 
make  them  personally  liable  on  the  order. 

Id. 

98.  Damages  cannot  be  recovered,  in  an 
action  against  election  officers,  for  deprivation 
of  plainuff's  right,  under  the  laws  of  Washing- 
ton Territory,  to  vote  (if  such  right  existed), 
where  the  decision  of  the  board  as  to  her  right 
to  vote  was  controlled  by  and  followed  ft  pre- 
vious decision  of  the  supreme  court  of  the  Ter- 
ritory, which  decision  had  not  been  reversed  or 
overruled,  and  where  no  rudeness  or  malicious 
conduct  on  the  oart  of  the  defendants  is  charged. 
^aaes  v.  McJSTeil  (C,  0.  8.  D.  Wash.) 

11:  864 

99.  Although  members  of  a  town  council 
are  not  liable  for  the  exercise  of  their  discretion 
in  voting  upon  measures  before  them,  yet 
where  they  vote  an  appropriation  for  their  own 
benefit,  which  is  paid,  the  transaction  is  a  con- 
version of  trust  funds,  for  which  each  of  them, 
as  well  as  the  mayor  who  orders  and  the  trea- 
surer who  makes  the  payment,  will  be  liable; 
and  the  subsequent  re-election  of  the  same 
X)artie8  to  office  will  not  affect  their  liability. 
Russell  Y.  Tate,  52  Ark.  541,  7:  180 

100.  A  board  of  street  commissioners  who, 
after  advertising  for  proposals  for  building  a 
bridge  and  accepting  a  proposal  therefor,  fail 
to  ent«r  into  any  contract,  but,  in  accordance 
with  the  recommendation  of  a  committee,  un- 
dertake to  perform  the  work  themselves,  and 
cany  it  on  through  their  superintendent  and 
other  persons  emi>loyed  by  them  and  under  the 
supervision  of  their  committee,  are  individually 
liable  for  injuries  sustained  by  a  person  through 
the  falling  of  a  derrick  in  consequence  of  Uxe 
negli^nce  of  their  servants.  Bcbinsan  v.  Bohr 
78  Wis.  486,  8:  866 
101.  Although  aboard  of  street  commissioners, 
in  adopting  plans  and  specifications,  exercise 
Judicial  and  legislative  powers,  and  are  not 
amenable  to  anyone  except  the  public  for  any 
errors,  negligence,  or  misfeasance  in  the  mat- 
ters within  their  jurisdiction,  they  become  lia- 
ble to  third  persons  for  their  negligence  or 
misfeasance  when,  after  adopting  plans  and 
specifications,  they  undertake  to  carry  them 
out  practically,  and  do  the  work  themselves 
tiirough  agents  and  servants,  as  in  so  doing,  if 
they  are  acting  as  officers  at  all,  they  are  merely 
ministerial  officers.  Id. 
Of  mayor. 

102.  A  mayor  of  a  city  authorized  by  ordi- 
nance to  punish  disorderly  persons  by  impris- 
onment for  a  short  time  is  not  liable  in  damages 
for  such  an  imprisonment,  unless  he  acted  ar- 
bitrarily, in  violation  of  law,  and  without  re- 
gard to  his  duties.  Bauiie  ¥•  Einmer,  48  La. 
Ann.  980,  16:  68 

Of  Jadffe0« 

108.  Judges  are  not  liable  to  an  individual 
In  damages  1[or  prohibiting  him  from  further 
exercising  before  the  court  the  functions  of  an 
attorney  thereof,  where  the  right  to  remove 
attorneys  is  a  judicial  power  exclusively  with- 
in their  jurisdiction.  Manning  v.  French 
149  Mass.  891,  4:  889 

104.  The  issue  of  a  mittimus  by  a  justice  of  the 

,    See  Index  to  Notes  Preeedlnir. . 


peace  after  an  appeal  from  his  judgment  and 
sentence  had  become  operative,  although  he 
refused  to  grant  it,  is  a  ministerial,  and  not  a 
Judicial  act,  for  whi^h  he  may  be  held  civilly 
liable.    Banister  v.  Wakeman,  64  Vt.  203, 

16:  201 

105.  All  the  acts  of  a  justice  of  the  peace 
who  has  jurisdiction  of  a  criminal  prosecution, 
including  Uie  interrogation  of  witnesses  and 
other  acts  done  to  and  including  the  sentence, 
are  judicial  acts  for  which  he  cannot  be  held 
civiHy  liable.  Id, 

106.  A  justice  of  the  peace  is  not  personally 
liable  in  damages  for  erroneously  deciding  in 
cood  faith  that  he  has  jurisdiction  to  try  a  de- 
fendant who  has  offered  bail  for  appearance 
before  the  grand  jury  and  demanded  a  trial  by 
jury  after  mdictment,  where  the  justice  had 
jurisdiction  of  the  offense  and  of  the  defendant 
except  for  such  offer  and  demand.  Austin  v. 
Vrooman,  128  N.  T.  229,  14:  188 

107.  A  judge  of  probate  cannot  relieve  himself 
from  the  duty  imposed  upon  him  by  law  of 
turning  over  to  the  State  all  money  received 
by  him  as  license  fees,  by  showing  that  it  had 
been  lost  by  the  failure  of  a  bank  in  which  he 
had  deposited  it  in  good  faith  at  a  time  when 
it  enjoyed  the  confidence  of  the  business  world, 
where  the  deposits  made  were  general  ones, 
since  he  had  no  right  to  make  such  deposit,  un- 
der the  Code  provision  that  he  could  not  use 
the  money  himself  or  permit  anyone  else  to  use 
it.    Alston  V.  State,  02  Ala.  124,        18:  659 


III.  Offiqebs  de  Faoto. 
See  also  supra,  92-94. 

108.  The  acts  of  a  ds  faoto  officer  are  valid 
and  binding,  so  far  as  the  interests  of  the  pub- 
lic or  Uiird  persons  are  involved.  Mag^nau 
V.  Fretnont,  80  Neb.  843,  9:  786 

109.  An  office  is  deemed  to  be  full  dt  facto 
whenever  a  person  elected  has  been  admitted 
to  it,  notwithstanding  the  election  may,  upon 
legal  grounds,  turn  out  to  be  invalid,  provided 
such  election  is  consistent  with  an  honest  mis- 
apprehension of  the  law,  and  not  evidence  of 
a  palpable  disregard  of  its  provisions.  State, 
Leedti,  v.  AUantic  City  (N.  J.  Sup.)  52  N.  J. 
L.  (23  Vroom)  382,  8:  697 

110.  A  mere  intruder  who,  without  color  of 
authority,  simply  assumes  to  act  as  an  officer, 
is  not  an  officer  de  facto,  where  the  public  know 
or  ought  to  know  that  he  is  an  usurper;  and  hia 
acts  are  absolutely  void  for  all  purposes.  StaU, 
VanAmringe,  v.  Taylor,  108  If .  C.  196, 

18:  802 

111.  A  statute,  though  unconstitutional,  may 

give  such  color  to  the  appointment  of  an  ofll- 

cer  as  to  constitute  him  an  officer  de  facto, 

Walcott  V.  WelU,  21  Nev.  47,  9:  69 

112.  One  elected  or  appointed  to  an  office 
under  an  iinconstltutionnl  statute  before  it  is 
ad  j  ud  ged  to  be  so  is  an  officer  de  facto.  Parker 
V.  State,  Povcell,  138  Ind.  178,  18:  667 

113.  There  can  be  no  officer  or  body  de  facto 
where  the  office  is  filled  and  the  duties  per- 
formed by  an  officer  or  body  ds  jure.  Re 
Qunn,  50  Kan.  155.  19:  619 

114.  An  officer  or  body  claiming  to  be  such  de 
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facto  eannpt  oust  or  destroy  the  power  of  an 
ofQcer  or  body  de  jure  by  takiDcr  partial  pos- 
session of  the  room  where  the  omcer  or  body 
dejureii  in  possession  and  transacting:  busi- 
ness. Id, 

115.  Ro  lon^  Hs  a  municipal  officer  attempted 
to  be  removed  by  the  council  In  a  manner  or  at 
a  time  not  authorized  by  the  city  charter  claims 
to  hold  tiie  office,  one  appointed  by  the  council 
to  succeed  him  does  not  become  an  officer  de 
facto  by  the  fact  that  he  claims  to  have  ac- 
cepted the  office.  Hallgi'en  v.  Campbell,  82 
Mich.  255,  9:  408 

116.  So  loDg  as  a  judge  assumes  to  act  in 
that  capacity  under  a  commission  from  the 
governor,  although  issued  without  authority, 
he  is  a  de  facto  judge  and  his  acts  valid  so  far 
as  thev  affect  the  public  and  the  ri^rbts  of  third 
persons.    State  v.  Levdt,  107  N,  0.  967, 

11:  106 


As  Evidence  of,  see  Evidenob,  VII. 

Weight  of,  see  Evidbnce,  826. 

Fraud  in,  see  Fraud  aitd  Fkaudulbnt  Con* 

YSYANCBS,  17-26w 


OPIUM. 


Police  Power  as  to  Sale  of,  see  Constitution- 
al Law,  200. 


OPTION. 


OIL. 

• 

Rates  for  Carrying,  see  Cakriebs,  868. 

Right  of  Eminent  Domain  of  Oil  Company 
Engaged  in  Commerce,  see  Comhuboe, 
31. 

Forfeiture  of  Lease,  see  Landlord  and  Tbn- 
ANT,  37-39. 

Re-Entry  on  Forfeiture  of  Lease,  see  Land- 
LOBD  AND  Tenant,  90. 

For  Oil  Wells,  see  ItfiNES,  10. 

Municipal  Regulations  of  Ssde  of,  see  Muni- 
cipal Cobpobations,  49. 

Negligence  Causiue  Conflagration  and  Ex- 
plosion of,  see  Negliobnce,  16. 

Escape  of,  as  Nuisance,  see  Nuisances,  20. 


OIL  REFINERY. 

Lien  on,  see  Liens,  86,  87. 


OLEOMARGARINE. 

Interstate  Commerce  in,  see  Commerce.  86. 

87. 
Sale  of,  see  Food,  8, 4. 


-m^,. 


ONEIDA  COMMUNITY. 

See  AssooiATiONs,  2,  8,  13,  14. 

OPERA. 

License  of,  see  License,  81. 


OPINION. 

Right  of  Governor  to  Ask  from  Courts,  see 

COUBTS,   83. 

As  Part  of  the  Record  on  Appeal,  see  Appeal 
AND  Ebbob,  84. 
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Validity  of  Option  Contract,  see  Contbaots, 

212-219. 
Memorandum  of,  see  Contracts,  96. 
Construction  of  Contract   as   to,  see   Con- 

TBACTS,  152. 

Of  Insurer  to  Rebuild,  see  Insubancs,  820. 


ORDER. 


As  Part  of  the  Record,  see  Appeal  and  Eb- 

liOB,  88. 
In  Qeueral,  see  Motions  and  Obdebs. 


ORDINANCE.. 

Meaning  of,  see  Definitions,  83. 

Of  1647.  see  Watebs,  86-38,  47, 114. 

Of  1787,  see  Indians,  4,  6. 

InjuDCtion  against,  see  Injunction,  93-96. 

Municipal  Power  as  to,  see  Municipal  Cob- 
pobations, 84r-86. 

As  to  Bakeries,  see  Bakbby. 

Procedure  for  Enforcement  of,  see  Criminal 
Law,  13. 

Presumption  as  to.  see  Evidence,  56-58. 

As  Evidence,  see  Evidenoe,  282. 

Parol  Evidence  of  Consideration,  see  Evi- 
DENGS,  421. 


ORE. 

Trover  for,  see  Tboveb,  5. 


ORIGINAL  PACKAGES. 

Interstate  Commerce  in,  see  Commeuce.  35- 
46. 


ORPHANS*  COURT. 

Power  of  Legislature  as  to,  see  Coubts,  59, 
60. 


ORPHANS'  HOME. 

Tax  on,  sec  Taxes,  95. 


OVEN— PARENT  AND  CHILD,  I. 
OVEN. 

As  a  Fixture,  see  Fixtures,  9. 


593 


OVERDRAFT. 

:Sce  Banks,  88. 


OWNERSHIP. 


Presumption  as  to.  see  Evidkxoe,  226-242. 
Opinion  as  to,  see  Eyidbmos,  497. 


Relevancy  of  Evidence  as  to,  see  Evidejtck, 

749,  7o0. 
Of  Property  Insured,  see  Iksurance,  106-128. 


OYSTERS. 


Restricting  Shipment  from  State,  see  Com- 

MEUCE,  29. 

Title  of  Statute  as  to,  see  Statutes,  48. 
Designation  of  Place  for  Planting,  see  Wat- 
BHS,  62. 


p. 


PAID-UP  POUCY. 


;8ee  Insurance,  60,  70. 


For  Adopted  Child  as  Heir,  see  Dbscbkt  and 
Distribution,  8-14. 

Rights  and  Duties  of,  as  to  Support  and  Cus- 
tody of  Children,  see  Infants,  8-16. 

Action  by  Parent  for  Seduction,  see  Seduction, 


PARADE. 

In  Streets,  see  Municipal  Corporations,  60. 
£^ual  (Privileges  as  to  Street  Parades,  see 
Constitutional  Law,  110-112. 


PARDON. 


1 .  A  pardon  on  condition  that  the  prisoner 
"'  leave  the  State  within  forty -eight  hours, 
never  to  return,"  may  be  lawfully  granted  b} 
a  governor  who  has  authority,  under  the  State 
Constitution,  to  "  grant  parclon  on  such  terms 
and  under  such  restrictions  as  he  shall  think 
proper.     State  v.  Barnes,  32  S.  C.  14,  6:  748 

2.  On  forfeiture  of  a  pardon  by  breach  of 
the  conditions,  a  convict  becomes  liable  to 
serve  that  part  which  he  has  not  already 
served  of  the  term  of  imprisonment  for  which 
he  was  sentenced,  although  the  original  term 
Inis  long  since  expired.  Id. 
See  also  Criminal  Law,  48-50. 

8.  A  permission  of  fine  is  made  by  a  pardon 
granted  while  the  line  remains  in  the  hands  of 
the  sheriff  to  whom  it  was  paid,  before  he  has 
paid  it  over  to  the  treasuiy  or  been  charged 
with  it  in  an  audit  of  his  accounts.  FisehelY, 
MaU,'Q6  Ark.  844,  16:  895 


PARENT  AND  CHILD. 

L  In  General  ;  Legitimation. 
II.  Adoption. 

For  Parol   Agreement  to   Adopt,  see  Con 

TKACTS,  80. 

L.  R.  A.  Dio.  88 


I.  In  Osnbbal;  LsoiTncATioN. 

1.  A  minor  child  who,  though  married,  has 
separated  from  her  husband  and  resumed  her 
relations  with  her  mother,  cannot  maintain  an 
action  against  the  latter  for  personal  injuries 
suffered  1^  the  latter's  tort.  EetoUU  ▼.  George 
68  Miss.  682.  13:  688 
Legitimation. 

2.  The  California  statute  of  1850,  and  the 
statute  of  1870  in  reference  to  the  adoption  of 
ille^limate  children  are  to  be  strictly  construed; 
but  the  provisions  of  the  Code  on  that  subject 
are  to  be  liberally  construed,  when  applied  to 
acts  of  the  putative  father  done  since  the  adop- 
tion of  the  Codes.  SeJessup^i  Estate,  81  Cal. 
408,  6:  694 

8.  In  the  absence  of  written  acknowledg- 
ment attested  by  competent  witnesses,  an  ille- 
gitimate child  can  be  adopted  by,  and  given  a 
right  of  inheritance  in  the  estate  of,  the  father, 
only  by  the  father's  "publicly  acknowledging 
it  as  his  own,  receiving  it  as  such,  with  the  con- 
sent of  his  wife,  if  he  is  married,  into  his  fam- 
ily, and  otherwise  treating  it  as  if  it  were  a 
legitimate  child."  "Public  acknowledgment" 
reouires  that  he  should  have  held  the  child  out 
to  bis  relatives,  friends,  acquaintances,  and  the 
world  as  his  child.  Id, 

4.  Secret  and  clandestine  maintenance  of,  or 
contributions  to  the  support  of,  an  illegitimate 
child  kept  outside  the  circle  of  the  father's  daily 
association,  never  allowed  to  hear  his  name, 
never  visited  by  the  father  at  the  place  of  its 
abode,  never  entertained  by  the  father  at  his 
own  place  of  abode,  the  father  denying  its 
paternity  to  his  relatives,  and  concealing  it 
from  his  business  and  daily  associates, — will 
not  constitute  adoption,  or  establish  a  right  of 
inheritance  in  the  estate  of  the  father,  even 
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though  the  father  may  have,  in  the  presence 
and  hearing  of  the  child's  nurse,  and  of  a  few 

gersona  vfim  whom  he  was  brought  in  contact 
>  connection  with  providing  for  the  wants  of 
the  child,  spoken  of  it  as  '^my  boy, "  or  •*  mv 
son.  *'  Id. 

o.  A  bastard  child  is  received  into  the 
father's  family  as  far  as  is  necessary  to  comply 
with  Cal.  Civ.  Code,  §  230,  for  the  purpose  of 
making  it  legitimate,  where  he  publicly  and 
proudly  acknowledges  the  child  as  his,  and 
has  her  picture  on  the  wall  of  his  room,  and 
causes  her  to  be  named  and  baptized  with  his 
family  name,  although  the  child  is  in  a  for- 
eign country  where  she  was  bom,  if  the  father 
has  no  wife  and  no  kin  except  in  a  collateral 
line,  and  they  are  all  in  a  forei^  country,  and 
he  lives  in  a  lodging-bouse  with  a  mistress, 
except  when  stopping  in  a  log  house  in  the 
mountams.    BlytJie  v.  Ayres,  96  Cal.  582, 

19:  40 

6.  A  •'competent  witness"  in  whose  pres- 
ence an  acknowledgment  of  an  illegitimate 
child  must  be  signed  in  order  to  constitute  the 
child  an  heir  under  Cal.  Civ.  Code,  §  1387, 
need  not  be  an  attesting  or  subscribing  wit- 
ness. Id. 

7.  A  letter  to  an  illegitimate  child  begin- 
ning, ''My  darling  child,^  and  ending,  "rrom 
your  loving  father; "  and  one  to  the  child's 
grandfather,  requesting  the  child  to  be  baptized 
with  the  fathers  name  and  brought  up  in  a 
specified  chiu*ch,  being  signed  in  the  presence 
of  a  competent  witness, — constitute  a  sufficient 
acknowledgment  of  the  child  to  make  her  an 
heir,  under  Cal.  Civ.  Code,  §  1387,  although 
the  letters  contain  no  recital  of  the  fact  that 
the  child  is  illegitimate.  Blythe  v.  Ayres,  96 
Cal.  5;^2,  19:  40 

8.  The  bastard  child  of  a  domiciled  citi- 
zen may  be  made  a'legitimate  child  under  Cal. 
Civ.  Code,  §  230,  by  the  father's  public  ac- 
knowledgment and  adoption  as  such,  although 
the  mother  has  always  been  domiciled  in  Eng- 
land, where  the  child  was  begotten  and  bom 
and  continued  to  live  until  after  the  father's 
death.  Id. 

9.  An  illegitimate  child  is  treated  as  a  le- 
gitimate child  within  the  meaning  of  Cal.  Civ. 
Code,  §  230,  although  not  provided  for  very 
liberally  or  as  the  majority  of  men  in  the  same 
financial  circumstances  would  or  should  treat 
their  children,  if  the  treatment  is  as  good  as 
the  father  himself  would  naturally  give  his  le- 
gitimate child.  Id, 

Bee  also  Conflict  of  Laws,  50. 

10.  An  illegal  marriage  of  the  parents  of 
an  illegitimate  child,  after  a  void  divorce  ob- 
tained by  one  of  them  in  that  State,  does  not, 
under  the  California  statute  legitimating  chil- 
dren bora  out  of  wedlock  by  the  subsequent 
marriage  of  their  parents,  legitimate  such  child 
so  as  to  entitle  him  to  set  up  a  claim  in  compe- 
tition with  the  legitimate  children  of  such 
parent  under  a  Massachusetts  will.  Adanix 
v.  Adams,  154  Mass.  290,  13:  876 

11.  Statutes  providing  that  children  of  a 
marringe  annulled  because  of  a  former  husband 
or  wife  living,  or  of  a  marriage  null  in  law. 
shall  be  legitimate,  do  not  legitimate  a  child 
bora  before  such  marriage.  Adams  y.  Adam*, 
154  Mass.  290,  IS:  276 

See  Index  to  Notes  PreoedlB|p. 


n.  Adoption. 


By  Parol,  see  Contraots,  86. 
For  Inheritance  by  Adopted  Child,  see  De- 
scent AND  Distribution,  8-14. 

12.  A  parol  obligation  to  treat  the  child  of  an- 
other as  the  obiigor^s  own  child,  although  noi 
accompanied  by^ormal  adoption,  but  acted  up- 
on by  both  parties  during  the  obli^r's  life,  is 
enforceable  on  his  death  by  adjudgmg  the  child 
entitled  to  the  obligor's  property  left  undis- 
posed of  by  will  Van  Tine  v.  Fan  Tin^ 
(N.  J.  Ch.)  (Not  to  be  Rep.)  1:  166 

18.  To  give  a  decree  of  the  county  court  in 
Oregon  adopting  a  child  anv  validity,  aucii 
court  must  have  acquired  jurisdiction  (1)  over 
the  parties  seeking  to  adopt  such  child,  (2)  over 
the  child  to  be  aaopted,  and  (8)  over  the  pa- 
rents of  such  child.  Furgeson  v.  Jones,  17  Or. 
204,  3:  62a 

14.  The  right  of  adoption  was  unknown  to 
the  common  law,  and  repugnant  to  its  princi- 
ples. Such  right,  being  in  derogation  of  the 
common  law,  is  a  specif  power  conferred  by 
statute,  and  the  rule  is  that  such  statutes  must 
be  strictly  construed.  Id. 

15.  Consent  lies  at  the  foundation  of  stat- 
utes of  adoption,  and,  when  it  is  required  to 
be  given  and  submitted,  the  court  cannot  take 
jurisdiction  of  the  subject  matter  without  it. 
U  nder  Oregon  statutes,  when  the  parents  are 
living,  and  do  not  belong  to  the  excepted 
classes,  such  consent  must  oe  given,  and  is  a 
prerequisite  to  jurisdiction.  Id. 

16.  A  statute  allowing  a  child  to  be  adopt- 
ed without  consent  of  or  notice  to  a  parent  who 
has  abandoned  the  child  is  not  unconstitutional. 
Nugent  v.  Powell,  4  Wyo.  — ,  80;  199 

17.  The  parent  whose  consent  is  required 
for  the  adoption  of  a  child,  under  Wyo.  Rev. 
Stat.  §  2279,  is  a  parent  who  still  possesses 
some  right  in,  or  to  the  custody  over,  the  con- 
trol of  the  child  which  he  or  she  can  relinquish; 
and  the  section  does  not  apply  to  a  parent  who 
has  previously  abandoned  the  child.  Id. 

18.  A  statute  that  a  probate  judge  consent- 
ing to  the  adoption  of  a  child  **shall  enter  of 
record  in  tlie  records  of  his  .office"  the  fact  of 
such  consent  is  complied  with  by  writing  out 
the  consent  on  a  detached  piece  of  paper  and 
retaining  the  same  among  the  other  pnpers  of 
his  office,  if  no  statute  prescribes  the  man- 
ner in  which  the  record  shall  be  kept  and  the 
judge  is  not  shown  to  have  kept  his  records 
in  any  other  way.  Id. 

19.  A  man  who  has  abandoned  his  child  is 
not  entitled  to  notice  of  proceedings  for  the 
legal  adoption  of  the  child  ^yf  another  person* 
where  the  mother  of  the  child  is  a  party  and 
consents  to  the  adoption.  Id, 

20.  The  adoption  of  a  child  under  the  sur- 
name of  its  adoptive  parents,  without  disclos- 
ing its  former  name,  is  not  insufficient  for  that 
reason,  if  his  identity  is  otherwise  Indicated 
with  certainty  and  the  statute  does  not  require 
its  former  name  to  be  mentioned.  Fosburg  v. 
Rogers,  114  Mo.  122,  19:  201 

21.  A  deed  adopting  a  child  as  **heir  or 
devisee,"  while  the  statute  provides  for  adop- 
tion as  '*heir  and  devisee,"  is  not  for  that  rea- 
son insufficient,  where  it  plainlv  shows  an  in- 
tent to  follow  the  statute.  Id^ 
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22.  Filing  the  transcript  of  the  record  of  adop 
tioD  io  HDoiher  state,  which  under  Ind.  Rev. 
Stat.  1881,  §  829,  has  the  effect  of  an  adoption 
in  that  state,  is  in  no  sense  a  readoption  so  as 
to  require  the  presence  of  the  parties;  but  such 
filing  is  effective  to  establish  the  rights  of  the 
adopted  child,  slthough  not  made  until  after 
his  majority  and  the  death  of  the  adoptive 
pai'ents.     Markover  t.  KratMs,  1S2  Ind.  294, 

17:  806 


PARKS  AND  SQUARES. 

Right  to  Change  Cemetery  into,  see  Cbmb- 

TBRIBS,  3. 

Dedication  of,  see  Dbdtcation,  16,  17,  28,  24. 
Building  in,  see  Definitions,  77. 
Condemnation  of,  see  Eminent  Domain,  82. 
Commissioners  as  OMcers,  see  Offic£BS,  1 6. 
Condition  Subsequent  in  Deed  for,  see  Real 
Pbopkkty,  14, 

1.  An  owner  of  land  around  a  public  park,  the 
fee  of  which  is  owned  by  tue  city,  hus  uo 
vested  interest  therein  such  as  will  enable  him 
to  prevent  the  city,  under  sanction  of  the  Legis- 
lature, from  discontinuing  the  park  and  con- 
verting the  land  to  other  uses.  Clarke  v.  Froth 
idenct,  16  K.  I.  'd'67,  1:  725 

2.  Before  laud  purchased  by  a  city  for  a  park 
has  been  actually  dedicated  to  the  public  use 
the  city  may  convey  it  to  a  railroad  company 
for  a  yard  and  depot  grounds,  if  no  limitation 
or  restriction  as  to  alienation  was  inserted  in 
the  deed  to  it.  Fart  Wayne  v.  Lake  Sliore  d 
M.  8,  B.  Go.  182  Ind.  558,  18:  867 

8.  A  general  dedication  of  land  for  public 
squares  implies  that  they  are  to  be  enjoved  by 
the  public  at  large,  and  they  cannot  rightfully 
be  appropriated  by  city  authorities  for  the  use 
of  the  city  in  the  management  and  conduct  of 
its  economic  affairs.  Ohureh  v.  Fortiand,  18 
Or.  78,  6:  869 

4.  Building  a  city  hall    upon    a    public 
^square  dedicated  for  ornamental  purposes  only, 

which  building  is  to  be  used  for  Uie  transaction 
of  city  business,  with  a  jail  in  the  basement,  is 
a  use  foreign  to  the  purpose  of  the  dedication; 
and  the  owners  of  a  lot  purchased  from  the 
town  proprietors  who  made  the  dedication, 
which  would  be  affected  bv  such  appropria- 
tion, have  a  remedy  in  equity  to  inhibit  such 
use.  Id, 

5.  A  plat  filed  by  one  of  the  Joint  occu- 
pants of  a  tract  of  public  land,  with  reference 
to  which  lots  had  been  sold,  and  a  dedicatory 
writing  recorded  therewith,  dedicating  public 
squares  on  the  plat  for  ornamental  purposes, 
and  not  otherwise,  where  for  more  than  thirty- 
six  years  no  dissent  has  been  made  by  any  par- 
ty,—-must  be  considered  as  made  with  author- 
ity, and  as  copent  proof  of  the  conditions  upon 
which  the  squares  were  dedicated.  Id. 

C.  Power  ^ivcii  to  park  commissioners  to 
take  possession  of  a  street  or  streets,  and  ex- 
ercise control  over  the  same,  for  the  purpose 
of  connecting  the  park  with  any  part  of  any 
incorporated  city,  is  not  exhausted,  so  far  as  a 
particular  city  is  concerned,  by  one  exercise 
thereof  in  taking  a  street  to  connect  the  park 
with  one  part  of  that  city;  and  the  taking  of 

See  Index  to  Notes  Preeedloff* 


one -street  will  not  prevent  the  subseouent  tak- 
ing of  a  parallel  street  only  four  blocks  dis- 
tant from  the  first  one,  if  it  is  required  for  the 
public  convenience  or  necessity.  West  Chicago 
Park  Comrs,  v.  MeMuOen,  184  lU.  170, 

10:  215 
7.  Where  an  Act  erecting  a  portion  of  a 
city  into  a  park  district  under  the  control  of 
park  commissioners,  for  the  purpose  of  estab- 
lishing a  system  of  parks  therein,  has  been  sub- 
mitted to  and  ratified  by  the  people,  the  Le^s- 
lature  may  afterwards  enlarge  the  Jurisdiction 
of  the  commissioners  over  streets  within  the 
limits  of  the  district,  which  are  to  be  used  in 
connection  with  the  parks,  without  any  further 
submission  of  the  question  to  the  vote  of  the 
people.  Id. 


PARLIAMENTARY  LAW. 

As  to  Organization  of  House,  see  Lbgisla- 

TUHB,  4. 

As  to  Removal  of  Speaker,  see  Leoislatubb, 
9. 

As  to  Ratification  of  Resolution,  see  Munici- 
pal COBPOEATIONB,  41. 

For  Vote  at  School-Meetings,  see  Sohools,  18. 

1.  Votes  may  be  given  by  , ballot  or  vita 
wee  or  in  any  recognized  manner,  in  the  ab- 
sence of  a  requirement  to  the  contrary.  Seti- 
man  v.  Btiughmanf  82  Iowa,  216,  11:  864 
See  also  Schools,  20. 

Majority. 

2.  Four  ballots  are  not  suflftcient  to  elect  an 
ofilcer  by  an  olficiul  board  when  eight  mem- 
bers are  present,  although  one  blank  vote  is 
cast.    Lawrence  v.  IngenoU,  88  Tenn.  52, 

6:  SOS 
8.  The  majority  of  those  present  at  a  meet- 
ing of  a  select  body  consisting  of  a  definite 
number  of  voters  must  concur  in  order  to  do 
any  valid  act.  Id, 

But  see  contra*  case  next  following. 

4.  The  votes  of  a  majority  of  a  quorum 
are  sufiicient  to  carry  a  measure  when  a  quorum 
is  present,  although  an  equal  number  who  are 
present  refrain  from  voting.  Sushmlle  Oa$  Co. 
V.  HmkoHU,  121  Ind.  2u($,  6:  816 

5.  The  refusal  of  half  the  members  of  a 
council  to  vote  whdn  all  are  present  will  not 
defeat  action  when  a  majority  of  those  neces- 
sary for  a  quorum  vote  in  favor  of  a  measure. 

Id. 
0.  Three  votes  are  sufilcient  to  elect,  where 
the  total  number  of  voters  in  a  meeting  duly 
organized  is  six,  of  whom  the  other  three  do 
not  vote.  State,  Walden,  v.  Vanoedal  (InH.) 
181  Ind.  888,  16:  888 

7.  In  cities  of  the  second  class,  having  more 
than  5,000  inhabitants,  the  council,  when  in 
lawful  session,  may  pass  any  ordinance  by  the 
concurring  vote  of  a  majority  of  all  the  mem- 
bers elected  to  the  council,  or  by  the  affirma- 
tive vote  of  one  half  of  the  whole  number  of 
councilmen,  with  the  concurrence  of  the  may- 
or.   Magenau  v.  Fremont,  80  Neb.  843, 

9:  786 
Declaration  %  eaatinf:  vote. 

8.  The  declaration  of  a  presiding  officer 
that  a  resolution  is  adopted  is  equivalent  to  a 
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casting  vote  in  its  favor,  if  the  other  votes 
are  equally  divided.  RushviUe  Oas  Co.  v. 
BuahvilU,  121  Ind.  206.  6:  816 

But  see  case  next  following. 

9.  A  declaration  of  a  presiding  officer  that 
a  certain  person  is  elected  as  the  result  of  a  bal- 
lot, which  without  his  vote  was  not  sufficient 
to  elect  for  lack  of  a  majority  of  the  members 
present,  is  not  equivalent  to  castinfif  his  own 
vote  in  favor  of  such  person,  ijavcrcnce  v.  In- 
get'soU,  8S  Tenn.  52,  6:  808 

10.  No  ratification  of  an  election  as  declared 
b^  the  presiding  municipal  officer  to  a  muni- 
cipal board,  on  a  vote  which  iu  fact  did  not 
make  an  election,  can  be  made  except  by  an- 
other ballot,  where  the  board  lias  no  power  to 
elect  except  by  ballot.  Id, 
Quorum. 

11.  A  quorum  is  not  lost  by  the  withdrawal 
of  half  of  the  township  trustees  who  are  as- 
sembled in  a  meeting  for  the  election  of  a 
county  school-superintendent,  where  they  do 
not  leave  the  room,  but  step  away  from  the 
place  of  the  meeting  into  a  crowd  of  bystand- 
ers in  the  same  room,  and  declare  that  they 
will  take  no  further  part  in  the  proceeding; 
but  in  case  a  vote  is  taken  thereafter  in  which 
they  do  not  vote,  they  must  be  regarded  as 
present  and  not  voting.  State,  Walden,  v. 
VanosdaX,  131  Ind.  888,  16:  882 

12.  Under  a  municipal  charter  providing 
that  a  majority  of  the  council  shall  fonu  a 
quorum,  a  rule  of  the  council  that  a  proposed 
ordinance  may  be  passed  on  its  first  readiogby 
a  majority  vote  of  the  members  present,  and 
then  placed  on  a  second  reading  and  read  by 
sections,  and  if  passed  may  then  be  read  as 
passed  as  a  whole  on  such  second  reading,  and 
that  no  ordinance  shall  be  put  on  its  third 
reading  at  the  same  meeting  at  which  it  is  first 
read  except  bv  unanimous  consent,— does  not 
require  that  all  of  the  men^bers  of  the  council 
shall  be  present  and  consent  to  a  third  reading, 
but  that  only  those  present  shall  consent.  At- 
kins  V.  Phillips,  26  Fla.  281,  10:  168 
SeBsion ;  adjournment. 

13.  An  election  made  after  midnight  of  the 
day  fixed  by  statute  for  a  session  of  township 
trustees  to  elect  a  count v  superintendent  is  not 
invalid  because  not  made  upon  that  day, where 
the  trustees  had  continued  in  session  until  the 
election,  after  they  had  metron  the  proper  day 
and  commenced  balloting.  Statef  Walden,  v. 
Vanosdal,  131  Ind.  388,  16:  83d 

14.  A  meeting  of  a  city  council,  held  at  a 
time  other  than  that  fixed  by  ordinance  for  a 
regular  meeting  is  valid,  if  the  mayor  and  all 
the  councilmea  are  present  and  act  as  a  body, 
notwithstanding  the  meeting  was  not  called  by 
the  mayor  or  two  councilmen.  Magenau  v. 
Frmiont,  30  Neb.  843,  9:  786 

15.  Where  a  meeting  of  a  city  council  is 
adjourned  to  a  specified  date,  and  at  such 
date  a  quorum  of  the  council  meet,  they  may 
transact  any  business  within  the  powers  con- 
ferred by  statute.  Id, 

Removal  of  presiding^  officer. 

16. The  president  of  a  city  council  of  the  city 
of  Minneapolis  is  not  an  "officer"  of  the  city 
within  the  meaning  of  either  the  city  charter 
or  Minn.  Const,  art.  18,  §  2,  but  merely  an  of- 
ficer or  servant  of  the  city  council  which  elected 
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him,  and  as  such,  according  to  the  rules  of 
parliamentary  law,  is  removable  at  the  will  or 
pleasure  of  that  body.  Btate,  Childs,  v.  Kiieldi 
(Minn.)  19:  779 

Interest  of  officer. 

17.  The  mere  certificate  on  the  part  of  a  pre- 
siding officer  of  the  Senate,  that  a  bill  has 
passed  that  body,  is  not  such  an  act  that  he  is 
excused  from  performing  it  by  the  fact  that  his 
personal  interests  are  involved  in  the  matter. 
lie  Election  of  Exec,  Officers,  31  Neb.  262, 

10:  808 

18.  The  necessity  of  the  signature  of  the  pre- 
siding officer  of  the  Senate  to  the  concurrent 
resolution,  and  of  its  approval  by  tiie  governor 
or  the  return  thereof  with  his  objections,  un- 
der Neb.  Const,  art.  8,  §  11,  where  such  reso- 
lution is  in  relation  to  a  contested  election  of 
executive  officers,  under  Neb.  Const,  art  5, 
§§  4, 15,  and  Neb.  Comp.  Stat.  chap.  26,  §  77. 
IS  not  affected  by  the  fact  that  the  persons 
acting  as  governor  and  lieutenant  governor  are 
among  those  whose  offices  are  contested.    Id. 


PAROL  EVIDENCE. 

To  Vary  Writing,  see  Evidence,  VL 


PARSONAGE. 

Tax  on,  see  Taxes,  100. 


PARTIAL  PAYMENT. 


See  Payments,  28. 


PARTIES. 

See  Action  on  Suit,  III. 

On  Appeal,  see  Appeai.  and  Ereor,  30-32. 


PARTITION. 


Wife  as  Party  to,  see  Action  oh  Suit,  121. 

Finding  in,  see  Appeal  and  Erkob,  65. 

By  Parol,  as  Color  of  Title,  see  Advers* 

Possession,  14. 
Costs  in,  see  Costs  and  Fees,  5-7. 
Invalidity  of,   as  Affecting    Cotenancy,  see 

COTKNANOr,  13,  14. 

As  Affecting  Dower,  see  Dower,  9,  26.  27, 89. 

By  Parol  as  Basis  of  Ejectment,  see  Eject- 
ment, 1. 

Wife's  Interest  in  Deed  of,  see  Husband  and 
Wipe,  54. 

Improvements  on,  see  Improvements,  5-8. 

Adiudication  in,  see  Judgment,  67,  69. 

Of  Coal,  see  Mines,  9. 

Agreement  against,  see  Real  Property,  2^ 

1.  Where  some  of  the  heirs  of  an  estate  have 
a  valid  lease  of  the  premises  from  their  ances- 
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tor,  the  other  heirs  cannot  enforce  partition  | 
against  them  until  its  expiration.     Cannon  ▼. 
Lamax,  29  S.  C.  369,  1:  637 

3.  The  right  to  a  partition  is  involved  in  the 
ownership  of  a  determinable  fee,  such  as  that 
of  a  nonresident  alien  who  has  three  years  in 
which  to  sell  the  property  and  withdraw  the 
proceeds.    JScIiultze  v.  Scliultzs,  144  111.  290. 

19:  90 

Of  timber. 

3.  A  bill  for  the  partition  of  timber  only 
cannot  be  maintained  by  persons  to  Vrhom  a 
tenant  In  common  has  conveyed  an  interest  in 
timber.      Beriediet  v.  Tairent,  88  Mich.   181, 

11:  278 

Adverse  eUtims. 

4.  A  suit  for  partition  brought  by  a  tenant 
in  common  will  be  defeated  by  a  valid  ad- 
verse claim  to  the  premises,  made  by  his  co- 
tenant  under  a  tax  title.  Hurley  v.  Hurl^, 
148  Mass.  ill  2:  178 

5.  Defendant's  title  may  be  pleaded  by  way  of 
counterclaim  in  a  suit  for  partition,  where 
plaintifE's  title  is  denied,  so  that  the  entire  con 
troversy  may  be  decided  in  one  suit.    Robertson 

V.  Vandeave,  129  Ind.  217,  231,  15:  68 

Adverse  possesBion* 

tt.  A  suit  in  the  nature  of  a  partition  cannot 
be  maintained  where  there  has  been  an  ouster 
of  the  complainants  by  the  defendant  tenant  in 
common,  by  acts  so  overt  and  notorious  as  to 
imply  notice  to  his  cotenants.  BUh  v.  Bray 
(C.  C.  W.  D.  Mo.)  37  Fed.  Rep.  273.  »:  886 

7.  Adverse  possession  by  the  defendant  does 
not  defeat  an  action  for  partition  unless  it  has 
ripened  into  title,  under  N.  Y.  Code  Civ.  Proc. 
§  1543,  which  expressly  provides  that  plaintiff's 
title  or  interest  may  be  controverted  by  answer. 
Weston  V.  Stoddard,  137  N.  Y.  119,   80:  684 

8.  Possession  of  land  under  a  mining  lease  is 
not  adverse  to  the  interests  of  the  owners  of 
the  fee,  so  as  to  prevent  partition  between 
them.  Maeussler  Y.Missourilron  Co.  110  Mo. 
188,  1«J    880 

Decree* 

9.  Where  a  tenant  in  common  has  execut- 
ed a  conveyance  which  purports  to  describe  by 
metes  and  bounds  the  portion  of  the  common 
property  which  the  grantor  intends  to  convey, 
the  court  will,  in  decreeing  partition,  direct  it 
to  be  so  made  as  to  set  apart  to  the  grantee 
that  portion  of  the  entfre  common  property 
which  the  grantor  undertook  to  convey,  pro- 
vided this  can  be  done  without  prejudice  to  the 
interests  of  the  other  co-tenants,  joung  v.  Ed- 
wards, 83  8.  C.  404,  10:  65 

10.  A  judgment  in  an  action  for  partition  of 
land,  which  decrees  one  third  of  the  land  to 
plaintiff  and  the  remainder  to  the  defendants, 
and  orders  that  it  be  divided  equally  between 
the  three,  sufficiently  shows  that  each  was  de- 
creed a  one-third  interest.  Askey  v.  J^Wiams 
74  Tex.  294,  6:  176 

Voluntary. 

11.  A  parol  partition  may  be  made  of  lands 
owned  by  tenants  in  common,  provided  each 
party  takes  and  retains  exclusive  possession 
of  the  portion  allotted  to  him.  Taylor  v.  Mil- 
lard, 118  K  Y.  244,  6:  667 

13.  Although  a  voluntary  partition  of  lands 
made  by  tenants  in  common  and  evidenced  by 
quitclaim  deeds  does  not  imply  a  warranty,  yet 
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if  a  legatee  whose  lej^acy  is  made  a  charge  upon 
lands,  of  which  he  is  also  one  of  the  residuary 
devisees,  unites  in  a  partition,  accepts  grants, 
executes  conveyances,  receives  all  the  benefits 
of  a  cotenant  and  acquiesces  in  the  partition 
for  almost  twenty  years,  he  will  not  be  per- 
mitted to  charge  his  legacy  on  the  land  in  the 
hands  of  third  persons.  Davidson  v.  Goon 
12r>  Ind.  497,  9:  684 

13.  Whore  a  deed  hieffectual  to  convey  a 
legal  title  has  been  executed  by  executors 
with  intent  to  partition  lands  of  the  testator, 
and  to  set  apart  the  share  which  the  person 
entitled  to  the  interest  of  testator's  deceased 
son  (being  his  niece  and  devisee)  should  take 
in  severalty,  and  after  about  eleven  years  she 
gives  a  mortgage  on  part  of  the  land,  which 
is  subsequently  foreclosed  and  the  land  sold, 
the  mortgage  shows  an  acceptance  and  ratifi- 
cation by  her  of  the  p*irtition;  and  in  the  ab- 
sence of  any  showing  to  the  contrary,  it  is  to 
be  assumed  that  she  relied  on  the  partition 
for  her  right  to  mortgage  the  land  in  severaltv, 
Simmom  v.  Spi-att,  26  Fla.  449,  9:  848 
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L  Nature;  Creation. 
II.  PowKBS  OF  Partners. 

III.  Rights  op  Creditors. 

IV.  Partnership  Real  Estate. 

V.  RiGUTs   OF   Members    as   to  Each 
0th  be. 

VI.  DissoLTJTioN;  Effect  op. 

VII.  Actions. 

VIII.  Limited  or  Special  Partnership. 

Election  of  Remedy  against  Executor  of  De- 
ceased Partner,  see  Action  or  Suit,  66. 

Dormant  Partner  as  a  Party  to  Suit,  see  Ac- 
tion on  Suit,  109. 

Attachment  of  Property  of,  see  Attachment, 
8,9. 

In  Benefit  Society,  see  Benevolent  Socie- 
ties, 2. 

Rights  in  Claim  against  Goveinment,  see 
Claims,  9. 

Compromise  of  Rights  as  to,  see  Compromise 
AND  Settlement,  6. 

Parol  Agreement  for,  under  Statute  of  Frauds, 
see  Contracts,  63,  80.  81. 

Part  Performance  of  Parol  Contract,  see  Con- 
tracts, 108. 

Contribution  for  Unlawful  Business,  see  Con- 
tracts, 263,  365. 

For  Death  of  Partner,  as  Affecting  Contract 
with  Firm,  see  Contracts,  277. 

For  Jurisdicticm  over  Limited  Partnerships, 
see  Courts,  132. 

Presumption  of,  sec  Evidence,  136,  137. 

For  Papers  of,  as  Evidence,  see  Evidence, 
348,  349. 

Parol  Proof  of  Interest,  see  Evidence,  432. 

Proof  of  Partner's  Acts  or  Declarations,  see 
Evidence,  614-617. 

Sale  of  Interest  by  Administrator,  see  Exec- 
utors AND  Administrators,  85,  36. 

Goodwill  of,  see  Goodwill,  6. 

Homestead  in  Property  of,  see  Homestead,  9« 
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Between  Husband  and  Wife,  see  Husband 
AND  Wife,  92-97. 

Lunacy  of  Partner,  see  Incompetent  Per- 
sons, IB. 

iDJunction  against  Use  of  Name,  see  Injunc- 
tion, 132. 

Assignment  for  Creditors  bj',  see  Insolvency, 
29,  30, 39-42,  60,  61,  63. 

Change  of  Ownership  of  Property  by,  see 
Insurance,  115,  117. 

Use  of  Firm  Money  to  Pay  for  Life  Insur- 
ance, see  Insobance,  337,  338. 

Interest  on  Advances,  see  iNTKREf^T,  13-16.48. 

Liability  for  Unlawful  Sale  by  Partner,  see 

iNTOXICATrNG  LiQUOKS,  39. 

Confession  of  Judgment  by,  see  Judgment,3. 

Effect  of  Judgment  on  Members  of,  sec 
Judgment,  95,  96. 

Levy  on  Interest  in,  see  Levy  and  Seizure,  9. 

Limitation  of  Time  for  Accounting,  see  Lim- 
itation OP  Actions,  8. 

Power  of  One  Partner  to  Interrupt  Statute  of 
)-.imitation,  see  Limitation  of  Actions, 
102,  103. 

Notice  to  Partner,  see  Notice,  39. 

Description  of  Partners  in  Pleadings,  see 
Pleading,  85,  86. 

As  Affecting  Set-Off ,  see  Set-Off  and  Coun- 
terclaim, 5. 

As  to  Enforcing  Contract  with,  see  Specific 
Performance,  9. 

Question  fur  Jury  as  to,  see  Trial,  129-181. 


L  Nature;  Creation. 

1.  Though  a  firm  or  partnership  is  not  a  per- 
son, It  is  a  legal  entity,  ana,  tor  some  purposta, 
is  recognized  as  a  quasi  person  having  powers 
and  functions  exercisable  by  one  of  the  part- 
ners severally  or  all  of  them  jointly.  It  may 
be  a  debtor  or  a  creditor,  within  the  meaning 
of  a  statutory  enactment  Drueker  v.  Wellhome 
82  Ga.  129,  2:  828 

2.  The  test  of  the  character  of  a  partner- 
ship is  buying  and  selling.  If  it  buys  and  sells, 
it  is  commercial  or  trading;  if  it  does  not  buy 
or  sell,  it  is  one  of  employment  or  occupation. 
Lee  V.  Fort  Scott  First  Nat.  Bank,  45  Kan.  8, 

11:  288 
8.  A  right  to  receive  a  share  of  the  profits 
of  a  business  does  not  furnish  an  invariable 
test  of  a  partnership.  The  real  ground  of  lia- 
bility is  that  the  trade  has  been  carried  on  by 
persons  acting  in  behalf  of  the  one  sought  to 
be  charged  establishing  the  relation  of  princi- 
pal and  aeent.  Seahury  v.  Crowell  (N.  J.  Sup.) 
61  N.  J.  L.  (22  Vroom)103(N.  J.  Err.  &  App.) 
52  N.  J.  L.  (23  Vroom)  413,  11:  186 

4.  Persons  having  a  proprietary  interest  in 
a  business  and  its  profits  are  liable  as  partners 
to  creditors.  Magovem  y,  Bobertttony  116  N. 
Y.  61,  6:  589 

5.  An  agreement  to'  indorse  the  paper  of 
a  certain  person  to  a  certain  amount,  to  obtain 
money  for  use  in  carrying  on  a  business,  pro- 
viding that  the  indorscrs  shall  have  an  interest 
in  the  goods  to  the  amount  of  their  indorse- 
ment and  one  third  of  the  net  profits,  makes 
the  indorsers  partners  as  to  creditors,  although 
the  agreement  stipulates  that  they  shall  be  sub- 
ject to  no  liability  except  their  indorsement. 

Id.  I 

Bee  Index  to  Notes  Preeedln^* 


I  6.  A  partnersliip  Is  created  by  an  agreement 
nnder  which  one  person  advances  money  to 

'  another  for  investment  in  land  on  their  joint 
accounts  the  profits  to  be  shared  between  them 
in  a  certain  proportion.  Tyler  v.  Waddingham 
58  Conn.  875,  8:  667 

7.  A  person  is  liable  as  partner  on  a  note 
given  in  the  name  of  another  as  part  of  tAe 
purchase  price  of  land  purchased  in  pursuance 
of  a  scheme  for  profits  to  be  shared  between 
them,  although  he  authorized  the  other  only 
to  procure  options,  and  not  to  complete  any 
purchase  of  land,  where,  after  he  knew  of  the 
facts,  he  accepted  the  benefits  of  the  purchase, 
continued  to  furnish  money  to  effectuate  the 
common  object,  and  was  active  in  schemes  for 
the  development  of  the  property.  Id. 

8.  Where  two  persons  agree  jointly  to  he- 
cure  an  option  on  a  tract  of  land,  for  the  pur- 
pose of  jointly  selling  the  land  and  sharing  in 
the  profits  of  the  transaction,  they  are  partners 
as  between  themselves  for  that  transaction,  and 
owe  to  each  other  the  rights  and  duties  of  that 
relation,  although  the  option  may  be  taken  in 
the  name  of  one  of  the  parties.  Flower  y. 
Bamekoff,  20  Or.  137,  11:  149 

9.  An  agreement  between  several  persons  to 
operate  together  in  obtaining  a  lease  of  mining 
property,  and  thereafter  to  work  the  mine  as  a 
copartnership,  and  share  expenses  and  profits 
in  proportion  to  the  respective  interests  of  the 
partners,  does  not  of  itself  constitute  a  partner- 
ship, but  may  create  that  relation  after  the 
agreement  is  carried  out  BMd  v.  Aieagher^ 
14  Colo.  385,  9:  456 

10.  Where  parties  agree  to  obtain  a  lease  of 
mining  property  for  the  sole  or  principal  ob- 
ject of  extracting  ores,  and,  after  obtaining  the 
lease,  to  work  the  mine  as  a  partnership,  the 
relation  existing  between  them  after  the  lease 
has  been  obtained  and  the  work  begun  is  that 
of  a  mining  partnership,  and  not  that  of  a  gen- 
eral or  commercial  partnership.  Id 

11.  A  partnership  is  created  making  a  land- 
owner liable  for  wages  of  an  employe  of  the 
other  partv,  where  the  ow^ner  agrees  that  the 
other  shall  cut  and  sell  logs  and  bolts  from 
the  land,  each  party  furnishing  the  use  of  a 
team  in  the  work,  and  the  proceeds  shall  b^ 
paid,  first  to  the  owner  a  certain  price  per 
thousand  for  the  logs,  and  another  price  per 
cord  for  the  bolts,  add  that  after  that  the  ex- 
penses of  the  work,  includins;  labor  of  em- 
ployes, shall  be  paid,  and  then  certain  com- 
pensation to  the  other  party  and  his  wife  for 
their  services,  while  the  balance  of  the  pro- 
ceeds, if  any,  shall  be  divided  equally  be- 
tw^een  the  parties  as  profits,  with  the  fur- 
ther agreement  that  the  work  shall  cense  at 
any  time  when  the  party  doing  the  work  can- 
not pay  the  expenses  out  of  such  proceeds. 
Butcli&r  V.  Buck,  96  Mich.  160,  80:  776 
Ezecutory  agreement. 

12.  A  partnership  in  fact  cannot  be  predi- 
cated upon  an  agreement  to  enter  into  a 
copartnership  at  a  future  day,  unless  the  agree- 
ment has  been  actually  consummated  or  exe- 
cuted.    i?e^  v.JA?a^/t^,  14  Colo.335,9:  455 

13.  Before  an  executory  agreement  to  form  a 
partnership  in  future  is  actually  executed,  one 
party  may  withdraw  with  the  consent  of  the 
others,  and  another  be  substituted  in  his  place. 

Id. 
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Holding^  out. 

14.  If  a  person  be  held  out  as  a  partner, 
-wbo  is  Dot  such,  it  must  appear  that  the  hold- 
ing out  was  done  by  him  or  by  bis  consent,  and 
it  must  have  been  known  to  the  person  seeking 
to  avail  himself  of  it.  Seabury  v.  Crencell 
<N.  J.  Sup.)  51  N.  J.  L.  (22  Vroom)  103  (N.  J. 
Err.  &  App.)  52  N.  J.  L.  (23  Vroom)  413, 

11:  186 


II.   POWRBS  OF  PaRI-NERS. 

16.  It  is  not  apparently  beyond  the  scope 
©I  tne  business  of  a  firm  of  bankers  and  DroK- 
ers,  who  are  accustomed  to  purchase  and  carry 
securities  on  margins  for  their  customers,  to 
agree  to  take  back  from  their  principal  stocks 

{)urchased  for  him  if  he  is  dissatisfied,  and  the 
atter  may  rely  on  such  contract  made  with 
one  of  the  partners.  Johnston  y,  IVaak,  116 
N.  T.  186,  .  6:  680 

16.  Where  partnership  property  is  to  be 
kept  for  the  purpose  of  carrying  on  a  particular 
business,  and  not  for  sale,  neither  partner  has 
power  to  make  a  sale  of  the  entire  property. 
Lawman  ▼.  Sheets,  124  Ind.  416,  7:  784 

17.  A  warrant  of  attorney  executed  in  the 
firm  name  by  the  majority  of  the  members  of 
a  partnership,  giving  autnority  to  sue  in  the 
firm  name  upon  a  contract  assigned  by  the 
firm,  is  suflScient  authority,  even  as  against 
the  express  dissent  of  the  other  members,  to  use 
the  firm  nam^  in  suinjc  on  the  contract.  Clark 
T.  Slate  Valley  R,  Co,  136  Pa.  408,    10:  d88 

18.  Where  two  persons  are  equally  interested 
In  the  profits  to  be  derived  from  a  sale  of  lands 
by  one  of  them,  they  are  in  a  sense  partners  in 
the  lands,  and  neither  the  other  nor  his  assigns 
•can  complain,  as  against  a  purchase-money 
mortgagee,  that  the  one  intrusted  with  tbeur 
sale  misapplied  the  funds  received  by  him, 
unless  such  mortgagee  was  in  some  way  a 
party  to  such  misapplication.  Boons  v .  Clark, 
129  111.  466,  6:  876 
As  to  bills  and  notes* 

19.  There  is  no  implied  authority  in  members 
•of  a  partnership  formed  for  taking  and  exe- 
•cuting  paving  and  curbing  contracts,  to  borrow 
money  and  execute  promissory  notes  therefor 
to  bind  the  firm,  unless  there  be  pipof  to  show 
actual  necessity,  or  usage,  for  the  exercise  of 
such  power  by  the  individual  members  of  the 
firm  m  conducting  the  work.  Harris  y.  Bal^ 
Umore,  78  Md.  22,  8:  677 

20.  A  partner  in  a  nontradine  firm  has  no 
implied  power  to  bind  the  firm  by  the  execu- 
tion of  commercial  paper  in  the  name  of  the 
firm.  Lee  y.  Ft.  Scott  First  Nat.  Bank.  45 
Kan.  8,  11:  288 

21.  A  note  which  is  executed  by  one  mem- 
ber of  h  partnership  of  occupation  and  employ- 
ment, without  the  knowledge  of  the  other 
memlser  and  in  direct  violation  of  the  articles 
of  copartnership,  cannot  be  enforced  against 
the  firm.  Id. 

22.  A  partner  has  no  authority  to  execute  a 
sealed  note  which  will  bind  his  firm,  although 
by  the  statutes  of  the  State  where  the  note  is 
^executed  it  is  a  negotiable   note.    Hull  v. 

r^wiiv,  80  S,  C.  121,  8:  621 

28.  A  partner  cannot  be  held  to  have  rati- 
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ficd  the  giving  of  a  sealed  note  by  his  copart- 
ner, without  knowledge  that  the  note  was 
sealed.  J(L 


III.  Rights  of  Creditors. 

24.  Prima  facie  liability  of  partners  for  a 
debt  contracted  by  one  partner  may  be  rebut- 
ted by  evidence  that  credit  was  given  to  the 
individual  partner  alone.  Tyler  v.  Wadding- 
/Mtn,  58  Conn.  875,  8:  657 

25.  A  mortgage  by  an  insolvent  partnership 
of  its  property  to  secure  an  individual  debt  of 
one  of  Its  members  is  valid,  if  made  in  good 
faith.    Purple  v.  Farrington,  119  Ind.  164, 

4:  686 

26.  The  appointment  of  a  receiver  of  an  in- 
solvent firm  operates  as  an  assignment  of  its 
assets  and  securities  for  the  benefit  of  its  cr^- 
itors;  and  they  cannot  be  estopped  from  avail- 
ing themselves  of  the  property  which  the  firm 
had  acquired  either  in  payment  or  as  security 
upon  an  adequate  consideration.  Fletcher  v. 
SfiaiTpe,  116Ind.  817,  1:  179 

27.  Where  the  members  of  an  insolvent 
partnership  assigned  their  partnership  effccis 
for  the  benefit  of  their  creditors,  the  receiver, 
representing  an  equal  equity  and  having  the  le- 
giU  title,  cannot  be  postponed  to  the  claims  of 
an  individual.  Id. 

28.  Money  loaned  to  a  surviving  partner  for 
the  express  purpose  of  payine  the  debts  of  the 
firm,  and  so  used,  creates  a  valid  claim  in  equi- 
ty against  the  assets  of  the  firm,  and  may  be 
treated  as  such  in  a  subsequent  assignment  for 
creditors  of  the  firm,  although  the  firm  was  in 
fact  insolvent  at  the  time  of  the  loan,  where 
this  fact  was  not  known  either  by  the  lender 
or  the  survivor.  Durant  y.  Pierson,  124  N. 
Y.  444,  12:  146 
As  between  IndiTidnal  and  firm  cred- 
itors. 

29.  Individual  creditors  of  one  partner  have 
the  exclusive  right  to  the  satisfaction  of  their 
debts  out  of  his  hcparate  property,  in  the  same 

way  that  parfnereblp  creditors  have  the  right 
to  payment  from  the  firm  property;  and  until 
such  primary  claims  are  satisfied  in  either  case, 
neither  olass  of  creditors  is  entitled  to  any  share 
of  the  fund  thus  primarily  devoted  to  the  other 
class  of  debts.  Hundley  v.  Farris,  103  Mo. 
78,  18:  854 

30.  When  partnership  assets  or  the  individual 
property  of  the  partners  come  imder  the  Juris- 
diction of  a  court,  the  firm  assets  will  be  de- 
voted first  to  the  firm  debts,  and  the  individual 
property  of  the  partners  to  their  individual 
debts  respectively.  Fletcher  y.  Sharpe,  116 
Ind.  817,  1:  179 

81  .The  equity  of  creditors  of  individual  part- 
ners Is  a  derivative  one,  and  arises  out  of  the 
principles  of  subrogation,  entitling  them  to  en- 
force the  equities  subsisting  between  the  part- 
ners so  long  as  the  right  of  any  of  the  partners 
has  not  been  waived.  But  the  partners  may 
waive  their  rights  either  in  the  partnership 
property  or  that  owned  by  them  individually. 

Id. 

82.  While  firm  assets  remain  under  the  con- 
trol of  the  partners,  they  have  the  power  to 
appropriate  any  portion  of  them  to  pay  or  se- 
cure their  individual  debts.  IcU 
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88.  CoDveyances  by  individual  partners  of 
their  separate  property  to  their  firm,  in  payment 
of,  or  as  security  for,  their  debts  to  it,  or  as  ad- 
vancements to  its  capital  stock,  are  valid,  as 
against  individual  creditors,  to  transfer  a  vested 
interest  in  the  property  conveyed  as  of  the  date 
on  which  the  conveyances  were'executed.  Id. 

34.The  disposition  by  partners  or  individuals 
Of  partnersbip  or  individual  propertv  while  In 
possession  of  the  owners,  must  be  without  any 
fraudulent  intent  to  divert  the  property  from 
the  payment  of  debts,  and  with  no  purpose  tc 
secure  a  benefit  to  themselves.  Id, 

35.  When  the  property  of  a  firm,  or  individ- 
ual assets  of  a  memt)er  bound  as  maorser,  is  oe- 
ine  judicially  administered,  a  creditor  holding 
a  firm  note  indorsed  by  members  of  the  firm 
individually  is  entitled  to  participate  with  the 
firm  creditors  in  the  joint  estate,  and  may  at 
the  same  time  receive  dividends  from  the  joint 
estate  as  a  firm  creditor,  and  from  the  separate 
estate  of  the  partners  liable  on  their  contract  of 
indorsement,  as  an  individual  creditor.        Id. 

30.  Where  property  has  been  transferred  by 
partners  to  secure  the  payment  of  bona  fidt 
debts  due  from  them  to  the  firm  long  before 
the  appointment  of  a  receiver,  upon  such  ap- 
pointment it  vests  in  him,  for  the  benefit  of 
firm  creditors.  Id, 

87.  A  sale  by  one  member  of  a  mercantile 
firm  to  the  other  in  consideration  of  his  as- 
suming to  pay  all  the  partnership  debts,  when 
the  firm 'and  both  members  are  at  the  time 
insolvent  or  on  the  eve  of  insolvency,  fol- 
lowed shortly  after  by  a  conveyance  of  all  tho 
assets  by  the  i)urchaser  to  a  trustee  for  the 
payment  of  his  individual  debts, — is  ineflfect- 
ual  to  convert  the  social  assets  into  individual 
property,  and  as  to  the  equitable  rights  of  the 
firm  creditors  such  trust  deed  is  fraudulent 
and  void.    Barlyy  v.  Qilligan,  88  W.  Va.  246, 

6:  740 


whose  name  the  lease  of  the  pro])erty  is  held  ]» 
not  justified  in  transferring  the  interest  of  an- 
other member,  on  the  assumption  that  he  has 
abandoned  such  interest,  by  the  mere  fact  that 
he  had  received  no  answer  to  a  letter  written 
several  weeks  before,  but  which  is  shown  not 
to  have  been  received  until  after  the  transfer, 
in  regard  to  a  contribution  to  the  purchase  of 
certain  machinery.  Id^ 


IV.  Pabtnbrship  Real  Estate. 

See  also  supra ,  6-8  ;  infra,  54,  55. 

SS.The  interest  of  a  member  of  a  partnership 
organized  on  the  joint-stock  plan  for  the  pur- 
pose of  dealing  in  land,  the  articles  of  which 
provide  that  the  affairs  of  the  company  are  to 
be  managed  by  trustees,  and  the  interest  -of 
each  member  in  the  joint  fund  is  to  be  meas- 
ured by  his  shares  of  stock,  is  simply  an  inter- 
est in  the  profits  made  and  a  resulting  interest 
in  the  business  and  assets  of  the  company,  and 
it  personal  estate;  and  he  has  no  title  to  tho 
land  purchased  by  the  company,  as  tenant  in 
common  or  otherwise.  Me  Oliver's  Estate, 
136  Pa.  48,  9:  481 

39.  One  member  of  a  mining  partnership 
formed  pursuant  to  an  agreement  between  sev- 
eral persons  to  act  together  in  obtaining  a 
lease  of  mining  property  to  be  worked  after  the 
acquisition  of  the  lease  as  a  partnersbip,  in 
whose  name  the  lease  is  taken,  after  which  the 
property  is  devoted  to  partnership  use  for  the 
extraction  of  ores,  can  convey  no  other  interest 
than  his  own  in  the  leasehold  estate,  unless  with 
the  consent  of  his  copartners.  Beed  v.  Meagher 
14  Colo.  385,  9:  466 

40.  One  member  of  a  mining  partnership  in 
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V.  Rights  of  Membbbs  as  to  Each  Otheiu 

41.  Where  a  member  of  a  partnership  becomes 
a  member  of  another  firm,  from  which  he  re- 
ceives a  salary,  which  is  never  entered  on  the 
books  of  the  first  concern,  but  which  he  retains 
for  his  own  use,  with  the  knowledge  of  his  co- 
partner in  such  concern,  who  makes  no  claim 
to  share  in  it  until  after  their  partnership  is  dis- 
solved, such  claim  will  be  disallowed.  Win- 
chester V.  Glazier,  152  Mass.  316,  9:  484 

42.  Where  the  question  as  to  whether  or  not 
a  partner  is  entitled  to  a  salary  when  no  profits- 
are  made  is  left  open  to  doubt  by  the  partner- 
ship articles,  if  he  is  credited  with  salary  at 
such  times  for  a  series  of  years  on  the  boolLs  of 
the  concern,  with  the  knowledge  of  the  other 
partner,  who  makes  no  objection  thereto,  such 
interpretation  by  the  parties  themselves  of  the 
partnership  agreement  will  be  conclusive,  and 
the  claim  for  salary  at  such  times  must  be  al- 
lowed upon  a  winding  up  of  the  concern.  In 
like  manner,  failure  by  one  partner  to  object 
to  an  increase  in  the  salary  paid  the  other  will' 
make  such  increase  binding  on  Ifim.  Id, 

48.  Accounts  between  partners,  which  an. 
not  partnership  matters,  may  be  adjusted  by 
being  charged  in  the  partnership  account,  if 
the  partners  agree  thereto.  Id. 

44.  Where  a  partnership,  having  uncon- 
sciously infringeu  a  patent,  was  suea  atier  me 
firm  was  wound  up,  and  judgment  recovered 
against  one  partner,  who  had  notified  the  other 
partner,  not  served  with  process,  to  defend,  the 
first  partner,  having  paid  the  judgment,  is 
entitled  to  contribution  in  proportion  to  his^ 
interest  in  the  firm.  SmiCh  v.  Af/rault,  71 
Mich.  475,  1:811 


VI.  Dissolution;  Effect  of. 

45.  ^.  partner  may  dissolve  the  partnership  at 
any  time,  on  giving  the  required  noUce,  whera 
the  articles  provide  that  the  partnership  shall 
continue  for  ten  years  "  unless  sooner  termi- 
nated by  mutual  consent,  or  by  notice,  which 
shall  be  in  writing  and  delivered  sixty  days 
before  taking  effect,"  although  a  sum  of  money 
uas  been  paid  him  by  the  other  partner  as  part 
consideration  for  the  partnership.  Smft  v. 
Ward,  80  Iowa,  700,  1 1:  802 

46.  A  paitnership  in  the  business  of  an  in- 
surance agency  can  be  dissolved  at  pleasure, 
in  the  absence  of  fraud,  although  a  considera- 
tion has  been  paid  by  one  of  the  partners  for 
an  interest  in  the  business.  JSiee  y.  Angdl 
73  Tex.  350.  8:  1%^ 

47.  A  decree  adjudging  a  partner  insane  does- 
not  dissolve  the  partnership,  where  the  other 
partner  continues  the  business  without  notice 
to  third  persons;  and  he  must  account  for  the 
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profits;  and  a  suit  for  an  accounting  will  not 
be  barred  by  discharge  of  the  managing  part 
ner  from  hia  position  as  conservator  of  the  in- 
sane partner,  after  final  accounting  by  him  as 
such  conservator.  Nor  will  it  be  .barred  by 
payment  by  him  for  the  goodwill  of  the  other 
partner,  upon  dissolution  after  the  latter  has 
recovered  his  reason,  where  the  transaction  is 
in  good  faith  and  there  is  no  reference  to  an 
accounting.    Baymond  v.    Vaugkan,  128  111. 

Rights  in  flrm  name  and  g^oodwill* 

48.  A  retiring  partner  cannot  lawfully  use 
the  firm  name  in  a  business  of  like  kind  car- 
ried on  by  him  in  the  vicinity  subsequent  to 
dissolution  by  which  he  has  transferred  to  the 
other  members  of  the  firm  all  his  interest 
therein,  reserving  no  rights  with  respect  to  the 
flrm  name.  Bnm  db  i.  Works  Go.  v.  Payru 
(Ohio)  !•••  B8 

49.  The  right  of  retiring  partners  to  engage 
again  in  business  under  their  own  names  or 
any  collocation  of  their  own  names,  after  sell- 
ing their  interest  in  the  firm,  is  not  restricted 
except  by  their  own  agreement,  even  if  the 
collocation  of  their  names  which  they  adopt  as 
the  name  of  a  new  flrm  which  they  organize  is 
similar  or  identical  with  the  old  flrm  name, 
where  there  is  no  attempt  at  deception.  But 
they  have  no  right  to  represent  their  business 
as  a  continuation  of  that  of  the  old  firm. 
WiUiams  v.  Farrand,  88  Mich.  478, 

14:  161 

50.  Retiring  partners  who  engage  again  in 
the  same  kind  of  business  after  transferring 
their  interest  in  the  old  business  to  the  other 
partners,  whether  the  goodwill  be  included  in 
the  transfer  or  not.  have  the  right,  not  only  to 
advertise  their  new  business,  but  also  to  solicit 
the  customers  of  the  old  firm  personally,  un- 
less they  have  bound  themselves  not  to  do  so 
by  their  contract.  -'^• 

51.  On  the  dissolution  of  a  partnership  con- 
aucted  in  the  names  of  the  partners,  in  the 
business  of  an  insurance  agency,  neither  part- 
ner can  compel  the  other  to  pay  anything  for 
the  goodwill  of  the  business,  although  he  of- 
fers, in  the  alternative,  to  give  the  sum  de- 
manded for  the  interest  of  the  other  partner, 
but  each  is  left  free  to  continue  business  in  his 
own  name,    liice  v.  AngeU,  78  Tex.  350, 

8:  769 

Powers  of  surriTing^  partner* 

See  also  supra^  28. 

52.  The  surviving  partner  of  an  insolvent 
banking  firm  dissolved  by  the  death  of  the 
other  partner  before  banking  hours  on  a  cer- 
tain day  has  no  authority  to  recieive  drafts  and 
checks  drawn  on  the  flrm  and  then  in  course 
of  transmission  through  the  mails  from  a  col- 
lecting bank,  and  pay  them  by  charges  against 
the  drawers,  and  credit  the  same  to  the  collect- 
ing bank.  Alexandria  Fint  Nat.  Bank  v. 
Pttyns,  85  Va.  890,  8:  284 

53.  A  provision  in  a  partnership  contract  in 
-which  the  amount  of  capital  to  be  invested  is 
limited  to  a  certain  sum,  that  in  the  event  of  the 
death  of  either  partner  the  business  shall  be 
continued  by  the  survivor  for  a  certain  period, 
the  estate  oi  the  deceased  partner  to  have  the 
same  share  and  interest  in  the  profits  and  to 
bear  the  same  share  of  the  losses  of  the  business 
as  would  have  been  received  and  borne  by  such 
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partner  had  he  lived,  is  nothing  more  than  an 
aulhoritv  to  the  survivor  to  continue  an  exist- 
ing business  with  the  capital  already  invested, 
and  does  not  render  the  decedent's  estate  liable 
for  debts  contracted  in  the  firm  name  after  his 
decease.     iStewarty,  Bobinwiit  116  ^H.  V.  32«. 

6:  410 

54.  Prior  conveyance  of  partnership  real 
estate  by  the  trustee  of  a  deceased  partner,  and 
by  his  grantees  to  the  surviving  partner,  do 
not  invalidate  a  sale  finally  made  by  the  sur» 
viving  partner  to  liquidate  the  firm    debts. 

Walling  v.  Burgess,  122  Ind.  299,  309,  7:  481 

55.  A  surviving  partner  has  the  right  to  sell 
and  convey  partnership  real  estjtte  if  neces- 
sary to  pay  the  debts  of  the  firm;  and  such 
conveyance  passes  an  equitable  title.        Id, 

56.  A  surviving  partner  may  purchase  the 
interest  of  his  deceased  partner  in  the  partner- 
ship business,  including  partnership  real  es- 
tate, from  his  properly  authorized  legal  rep- 
resentative, where  the  transaction  is  fairly 
entered  into.  Valentine  v.  Wyaor,  128  IncL 
47,  7:  788 
Accounting^. 

57.  Although  heirs  of  a  deceased  partner 
cannot  maintain  an  action  to  compel  the  sur- 
viving partner  to  account,  in  the  absence  of 
special  circumstances,  yet  such  circumstances 
may  exist  as  to  make  it  proper  for  equity  to 
entertain  such  action  on  tueir  bclialL  Id. 

58.  Heirs  of  a  deceased  partner  cannot  call 
the  surviving  partner  to  account,  altbougu 
they  have  shown  that  he  has  paid  all  the  part- 
nership debts,  where  It  also  appears  that  the 
estate  of  the  decedent  was  indebted  to  him, 
unless  they  further  make  it  appear  that  he  has 
in  his  hands  partnership  property  in  excess  of 
the  amount  required  to  reimburse  himself.  Id. 

59.  A  court  of  equity  will  not  disturb  a  set- 
tlement and  final  accounting  of  partnership 
matters,  actually  consummated  between  a  sur- 
viving partner  and  the  executor  of  the  de- 
ceased partner  duly  empowered  to  that  end, 
until  it  is  impeached  as  fraudulent  or  unfair, 
or  unless  collusion  between  the  executor  and 
surviving  partner  is  shown,  although  the  latter 
thereby  became  the  purchaser  of  the  deceased 
]iartner's  share.  Id, 


VII.  Actions. 

60.  The  transferee,  after  maturity,  of  a 
promissory  note  given  by  a  firm  to  one  mem- 
ber thereof  for  money  lent,  can  maintain  an 
action  thereon  without  regard  to  the  question 
whether  an  accounting  has  or  has  not  been 
liad  between  the  pavee  and  the  firm.  Carpen- 
ter  V.  Oreenop,  74  Mich.  664,  4:  241 

VIIL  Limited  or  Special  Pabtnebship. 

61.  The  maioritv  of  partners  in  a  limited  part- 
nership, in  Pennsylvania,  for  the  manufacture 
and  sale  of  steel,  have  no  authority  to  change 
the  location  of  their  works  against  the  will  of 
the  minority.  Jennings's  Appeal  (Pa .)  2  Mon- 
aghan,  184,  ^  ,  »s  43 

62  A  contract  made  in  the  name  and  for  the 
benefit  of  a  projected  limited  partnership,  by 
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those  who  afterwards  become  its  members,  is 
enforceable  as  a  contract  made  by  them  as 
general  partners.  Abbott  v.  Hapgood,  160 
Mass.  248,  6:  686 

68.  Pei-sons  who  have  failed  to  make  their 
concern  a  limited  partnersnip  oy  reason  ot  : 
noncompliance  with  the  law  providing  for  sue) 
partnerships  are  liable  to  be  sued  as  genera) 
partners  for  the  debts  of  the  firm;  and  cred 
itors  are  not  confined  to  the  mode  pointed  ou< 
by  the  Pennsylvania  Act  of  1874  for  rendering 
them  liable  for  such  debts.     Varihome  y.  Cor- 
coran, 127  Pa.  255,  4:  886 
Name  of  member. 

64.  The  *■  full  name"  of  a  member  of  a  lim- 
ited partnership  is  signed  to  the  statement  as 
required  by  the  Pennsylvania  Act  of  1874,  when 
signed  in  the  form  habitually  used  by  him  in 
business  and  by  which  be  is  known  in  the  com- 
munity, althoagh  it  consists  only  of  a  surname 
and  initials.  Laflin,  ds  R,  Povxier  Go,  v.  ^^- 
tler,  146  Pa.  434.  14:  690 
Description  of  property. 

65.  A  description  of  property  contributed 
to  the  capital  stock  of  an  mtended  limited  part 
nership  concern,  as  *'  merchandise,  luml)er, 
book  accounts,  and  bills  receivable,  transferred 
to  this  association.  $21,609.18."— is  not  a  com- 
pliance with  the  terms  of  the  Pennsylvania 
Act  of  May  1,  1876,  permitting  property  to  be 
contributed  to  the  capital  of  such  partnerships, 
but  providing  that  in  such  cases  "a schedule 
containing  the  names  of  the  parties  so  con 
tributing,  with  a  description  and  valuation  of 
t  le  property  so  contributed,  shall  be  in- 
S3rted;"  audit  is  insufficient  to  render  the 
partnership  a  limited  one.  VanJiome  v.  Cor* 
iioran,  127  Pa.  256,  4:  886 

66.  A  description  of  buildings,  engines,  and 
other  property  belonging  to  coal  works  is  suffi- 
cient in  a  schedule  of  property  subscribed  to  a 
limited  partm^ship,  if  it  identifies  the  property 
so  far  that  a  creditor  or  sheriff  could  go  upon 
the  land  and  identify  or  levy  upon  it.  Laflin 
<ft  R.  Powder  ikf.  v.  Steytler,  146  Pa.  434, 

14:  690 

67.  A  description  of  several  tracts  of  land  ac- 
quired by  different  titles,  but  merged  together 
for  coal  works,  with  a  valuation  as  one  tract, 
constitutes  a  sufficient  description  and  valua- 
tion in  a  schedule  of  property  subscribed  to  a 
limited  partnership.  Id. 

68..  A  description  of  letters-patent  in  the 
schedule  required  by  the  Pennsylvania  Act  of 
May  1,  1876,  to  be  made  of  property  contrib- 
uted to  a  limited-partnership  concern,  by  giv- 
ing the  respective  numbers  in  the  United  States 
patent  ofBce,  together  with  the  name  of  the  in- 
ventor and  the  date  and  title  of  the  patent. — is 
sufficient.     ReJifuss  v.  Moore,  134  Pa.  462, 

7:  668 
69.  Different  letters  patent  which  are  useful 
only  as  they  unite  in  forming  a  single  device 
may  all  be  considered  and  valued  together  in 
adjusting  the  valuation  thereof  which  is  to  be 
placed  in  a  limited  partnership  schedule. 
Jiehfuss  v.  Moore,  134  Pa.  462,  7:  663 

Property  contributed. 

70.  A  patent-risjlit  is  property,  within  the 
meaning  of  the  Pennsylvania  Act  of  May  1, 
1876,  which  permits  the  contribution  of  prop- 
erty to  the  capital  of  a  limited  copartnership. 

Id, 
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71.  The  fact  tliat  the  valuation  placed  on 
properly  contributed  to  a  limited-partnership 
concern  and  inserted  in  the  schedule  is  grossly 
excessive  will  not  remove  the  limitation  upon 
the  partner's  liability,  if  it  was  made  honestly 
and  in  good  faith  and  through  a  mistaken  idea 
of  the  true  value  of  the  property.  Id. 
Renewal* 

72.  The  renewal  or  continuance  of  a  limited 
partnership  operates  merely  as  an  extension 
for  the  designated  period  of  the  partnership 
originally  formed,  and  in  practical  effect  is  the 
same  as  if  such  time  had  been  embraced 
within  the  term  of  the  original  formation. 
Fifth  Ave.  Batik  v.  Colgate,  120  N.  Y.  381, 

8:  718 

73.  The  impairment  of  the  capital  furnished 
to  a  limited  partnership  by  a  special  juLrtner, 
without  his  fault,  does  not  prevent  the  renewal 
or  continuance  of  the  partnership;  and  a  state- 
ment in  the  certificate  or  affidavit  of  renewal, 
that  the  capital  is  unimpaired,  is  mere  surplus- 
age, which,  although  it  may  be  false,  does 
not  render  him  liable  as  a  general  partner  to 
one  who  has  not  been  induced  thereby  to  give 
credit  to  the  firm.  Id, 
Notice  of  dissolution. 

74.  Notice  of  dissolution,  as  in  the  case  of  a 
general  partnership,  is  not  neoessarv  where  a 

gerson  attempting  to  become  a  special  partner 
as,  by  virtue  of  the  Pennsylvania  Act  of 
March  21. 1836  (Pub.  Laws,  143),  become  lia- 
ble as  a  general  partner  bj  reason  of  noncom- 
pliance with  the  provisions  of  that  statute. 
TOge  V.  Brooks,  124  Pa.  178,  2:  796 


PART  PERFORMANCE. 

Under  Statute  of  Frauds,  see  Contracts, 
107-124. 


PARTY-WALL. 


Covenant  as  to,  see  Covenants,  5,  15,  40,  41. 
Injunction  against  Openings  in,  see  Injunc- 
tion, 45, 
Judgment  for  Sale  of,  see  Judgment,  18. 

1.  A  party-wall  is  a  dividing  wall  between 
two  houses,  to  be  used  equally,  for  all  the 
purposes  of  an  exterior  wall,  by  the  respec- 
tive owners  of  both  houses.  Barber  v.  Evans, 
101  Mo.  661,  10:  41 

2.  A  party -wall  is  a  substitute  for  a  sepa- 
rate wall  to  each  adjoining  owner,  and  there 
can  be  no  Implied  limitation  in  his  right  to  use 
it  as  he  would  use  his  several  wall,  except  that 
he  shall  not  impair  its  value  to  his  co-owner. 
Meretiy.  Edwarde,  149  Mass.  588,       6:  110 

3.  Describing  the  boundary  line  between  two 
lots,  in  a  mortgage  by  a  purchaser  of  both, 
given  upon  one  ot  them  to  secure  payment  ot 
purchase  money,  as  running  through  the  cen- 
ter of  a  party-wall  between  the  buildings  upon 
them,  will  not  amount  to  an  implied  grant  of 
a  perpetual  easement  for  the  maintenance  of 
the  party- wall  as  such,  in  favor  of  one  claim- 
ing title  through  a  foreclosure  sole  undor  snoh 
mortgage.    Heartt  v.  Eruger,  1 21  N.  Y.  386, 

9:  135 
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Affreement  to  pay  for  when  used* 

4.  The  sale  of  a  lot  on  which  half  of  a  party- 
wall  is  staoding  is  a  use  of  the  wall  by  the 
owner,  within  the  meaning  of  his  contract  to 
pay  half  its  value  when  he  used  the  wall. 
AalU  V.  Paggi,  81  Tex.  201,  '  18:  50 

5.  Where  the  deeds  from  the  same  gran- 
tor to  two  adjoining  owners  of  land  each  con- 
tain the  provision  that  the  centre  of  the  parti- 
tion wall  of  the  house  first  erected  on  the  land 
shall  be  placed  on  the  division  line  between  the 
separate  granted  premises,  and  the  party  first 
building  such  partition  wall  shall  be  entitled  to 
receive  from  the  other  party  using  the  wall  one 
half  of  its  actual  cost,  this  fives  mutual  and 
eoual  rights  in  the  party- wall  to  each  of  said 
adjoining  owners  and  in  the  land  upon  which 
it  stands;  and  the  payment  of  one  half  of  its 
cost  is  not  a  condition  precedent  to  such  right. 
Matthews  Y.  Bixey,  149  Muss.  695,  6:  102 
Makings  opening* 

6.  An  ai^reemeut  by  adjoining  owners  tha 
half  of  a  wall  erected  by  them  shall  be  owned 
by  each  in  severalty,  with  an  easement  of  sup- 
port from  the  other  half,  and  that  either  shall 
have  the  right  to  use  the  wall,  free  of  expense, 
in  erecting  a  building,  while  giving  the  right 
to  raise  the  wall,  gives  one  of  them  do  right  to 
insert  opMenin^  or  windows  in  the  raised  part, 
so  OS  to  impair  the  value  of  the  other's  ease- 
ment of  support;  and  such  use  of  the  wall  will 
be  perpetually  enjoined.  The  doctrine  of  an- 
cient licrhts  has  nothing  to  do  with  the  case. 
Oraves  v.  Smith,  87  Ala.  450,  5:  898 
RaiBinc. 

7.  Either  of  adjoining  owners  entitled  by 
deed  to  use  the  party-wall  first  erected  by  the 
other  can  carry  it  up  as  the  party- wall  of  such 
bouse  as  he  may  have  occasion  to  erect,  if  be 
does  not  injure  or  impair  the  wall  as  originally 
built,  and  may  make  such  changes  in  the  foun- 
dation of  the  wall  as  are  necessary  for  that  pur- 
pose. Matthews  v.  IH'x0y,149  Mass.  595, 
6:  102 ;  EvereU  v.  Edwards,  149  Mass.  588, 

5:  110 

8.  If  one  of  the  two  adjoining  owners  wishes 
to  raise  his  building  higher  than  first  erected, 
he  may  build  up  the  partv-wall  to  such  height 
as  roav  be  necessary  for  tnat  purpose,  although 
the  other  adjoining  owner  may  not  wish  to  use 
the  whU  as  built  up,  and  may  prefer  not  to 
have  tlie  adjoining  building  higher  than  his 
own.    Moeretl  v.  Adarns,  149  Mass.  588, 

5:  110 

9.  If  one  owner  carries  up  the  wall,  the  ad- 
dition becomes  part  of  the  party- wall  and  the 
owners  have  equal  rights  in  it  ;  but  neither 
owner  has  a  riglit  to  so  use  the  wall  as  to 
weaken  or  injure  it.  Id. 

'  10,  Where  the  defendant  built  up  a  party- 
wall  higher  than  originally  erected,  and  built 
his  house  correspondingly  higher,  an  action 
cannot  be  maintained  by  the  adjoining  owner 
to  compel  him  to  remove  so  much  of  the  addi- 
tion of  the  wall  as  is  on  plaintiff's  side  of  the 
division  line.  Id, 

11.  An  action  cannot  be  maintained  to  com- 
pel the  removal  of  the  superadded  portion  of 
a  party- wall  on  the  ground  that  it  was  erected 
contrary  to  the  provision  of  Mass.  Stat.  1885, 
chap.  874,  and  of  ordinances  of  the  city  of  Bos- 
ton, by  building  up  the  wall  without  a  permit, 
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and  by  making  it  of  less  thickness  than  is 
thereby  required,  at  least  without  showing  in- 
jury to  plaintiff.  Id. 
EjDfcendiiig. 

12.  Tlie  provision  in  a  deed  giving  the  right 
to  use  a  party  wall  to  be  erected  applies  to  every 
part  of  the  line  between  the  adjoining  owners, 
and  is  not  limited  to  such  part  as  may  be  first 
built  against;  and  one  owner,  for  the  purpose 
of  erecting  his  house,  may  extend  the  wall  on 
tlie  line  in  the  rear.  Matt/iewa  v.  I)ixf>y,  149 
Mass.  595,  6:  102 
Lateral  support. 

13.  Tlic  owners  of  a  party-wall  do  not  have  a 
reciprocal  easement  of  support  from  each  oth- 
er's buildings,  but  either  of  them  may  remove 
his  own  building  without  liability  for  result- 
ing damage  to  the  other,  provided  he  gives 
proper  notice  of  the  removal  and  use  reason- 
able care  and  caution  to  protect  the  wall  and 
remaining  building.  Clement  v.  Speed  (Ky.) 
98  Ky.  — ,  19:  240 
Damage  to. 

14.  A  building  regulation  for  the  District 
of  Columbia,  established  under  Act  of  Con- 
gress, which  authorizes  a  party  or  division  wall 
to  be  made  good,  repaired,  or  taken  down  by 
one  of  the  landowners  if  deemed  necessary  by 
the  inspector  of  buildings,  may  properly  re- 
quu%  such  owner  to  make  good  all  damage  to 
the  adjoining  owner.  Fowler  v.  Saks,  7  Mack- 
ey.  570,  7.  649 

15.  The  obllgafton  to  make  good  all  dam- 
ages to  an  adjoining  owner  by  interference 
with  a  party-wall,  whether  it  arises  under 
building  regulations  or  the  common  law,  can- 
not be  escaped  by  employing  a  contractor  to 
do  the  work;  and  the  fact  that  the  damages 
were  due  to  the  negligence  or  unskillfulneasof 
the  contractor  is  no  defense.  id, 
Destruetfon  oH 

16.  The  accidental  destruction  by  fire  of  a 
party-wall,  as  to  the  maintenance  of  which 
there  has  been  no  grant  of  a  perpetual  right, 
will  destroy  all  right  in  either  party  to  claim 
an  easement  in  the  property  of  the  other  for  the 
further  support  of  a  party-wall,  notwithstand- 
ing some  portion  of  the  foundation  of  the  w«ll 
remains  standing.  Heartt  v.  Ki-uger,  121  N. 
Y.386,  9:  185 


PA8S. 

For  Hights  of  Traveler  upon,  see  Cakuikrs, 

222-229. 
Contracts  for,  with  Family,  see  Contracts, 

140. 


PASSENGERS. 


See  Cabribrs. 
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PASTERS. 

On  Ballots,see  Voters  and  Elections,  78 -81 
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PASTOR. 

Hiring  and  Paying,  see  Religious  Sooietibs, 
23-26. 


PATENT  MEDICINES. 

See  also  Recipks,  8,  4. 

One  who  prepares  a  patent  medicine, 
putting  upon  the  bottle  a  prescription  stating 
that  it  is  to  be  taken  in  certain  quantities,  and 
sells  it  to  a  druggist,  is  liable  to  one  who  pur- 
chases it  from  the  latter  and  is  injured  in  tak- 
ing it  according  to  the  prescription,  by  reason 
of  its  containing  a  poisonous  substance.  Blood 
jjkun  Co,  V.  Cooper,  88  Ga.  457,  6:  612 


PATENTS. 


Appeal  from  Interlocutory  Decree  as  to,  see 
Appeal  and  Erkok,  11. 

As  Conslderntlou  for  Kote,  see  Bills  Ain> 
Notes,  13,  87. 

Construction  of  Contract  for,  see  Contracts, 
153.  163. 

Exclusive  Jurisdiction  in  Case  of,  see  Courts, 
184. 

Sale  of,  under  Creditors'  BilL  see  Creditors* 
Bill,  8. 

Injunction  against  Suits  on,  see  Injunction, 
72,  73,  76. 

Injunction  against  Infringement  or  Claim  of, 
see  Injunction,  125, 127. 

Mandamus  for,  see  Mandamus,  71. 

Municipal  Contract  for,  see  Municipal  Cor- 
porations, 92,  98. 

As  Contribution  to  Limited  Partnership,  sec 
Partnership,  68-70. 

For  Public  Lands,  see  Public  Lands,  9. 

Tax  on  Patent-Rights,  see  Taxes,  71. 

Trademark  in  Patented  Design,  see  Trade- 
marks, 5. 

1.  A  new  result  produced  by  a  combina- 
tion of  old  elements  must  be  due  to  their  co- 
operative action;  they  must  so  act  that  each 
quidifies  every  other.  If  they  act  independ- 
ently, or  if  one  acts  independently  of  the 
others,  it  is  an  aggregation,  and  not  a  patent- 
able combination.  IfationaL  Progress  Bunch- 
ing-Maeh.  Go.  v.  John  B.  Williams  Co.  (C.  C. 
S.  D.  N.  Y.)  44  Fed.  Rep.  190.  18:  107 

2.  A  combination,  to  be  patentable,  must 
not  only  be  new,  but  it  mijist  produce  a  new 
result,  or  an  old  result  in  a  better  form.       Id. 

3.  A  patent  for  a  cigar  bunching-machine 
which  consists  of  a  combination  of  old  ele- 
ments, one  of  which  is  a  "bunch  receiver"  or 
receptacle  which  performs  no  function  except 
to  hold  the  bunch  after  it  is  finished,  instead 
of  letting  it  fall  to  the  floor  or  into  a  box  or 
into  the  hand  of  the  operator,  is  invalid  because 
there  is  only  an  aggregation  of  the  parts,  and 
not  a  combination,  the  function  of  the  other 
parts  being  entirely  independent  of  the  bunch 
receiver.  Jd. 
Utility^. 

4.  A  machine  which  is  only  used  for  gam- 
bling purposes  is  not  a  useful  device,  within 
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the  meaning  of  the  patent  law.  National  Au" 
tomatic  Device  Co,  v.  Lhyd  (C.  C.  N.  D.  111.) 
40  Fed.  Rep.  89,  5i  784 

Prior  knowledffe*  U8e«  or  sale. 

5.  The  proof  of  the  prior  knowledge  and  use 
of  a  device  covered  by  a  patent,  to  defeat  ii, 
must  be  so  clear  and  satisfactory  as  to  leave  no 
room  for  reasonable  doubt.  American  Bell 
Tuleph,  Co.  V.  American  Ctishman  Teleph.  Co. 
(C.  C.  N,  D.  111.)  85  Fed.  Rep.  734,        1;  60 

6.  Where  the  proof  shows  that  a  Dr.  Cush- 
man,  in  1851,  constructed  a  device  similar  to 
the  Bell  telephone,  through  which  he  trans- 
mitted articulate  sounds  short  distances;  that 
the  attempts  to  talk  through  it  were  often  fail- 
ures; that  the  device  was  set  up  in  a  certain 
place  where  anyone  could  use  it,  but  that  it  at- 
tracted no  attention,  and  that  all  experiments 
with  it  were  unsatisfactory;  that  the  device 
cannot  now  be  found,  and  that  no  contempo- 
raneous newspaper  accounts  of  the  experi- 
ments appear;  and  that  not  until  after  the  Bell 
telephone  had  gone  into  use  did  Dr.  Cushnaan 
give  it  out  that  he  was  the  first  inventor, — aI} 
that  was  done  by  him  must  be  treated  as  an 
abandoned  experiment.  2d» 

7.  The  Act  of  Congress  of  1839  giving  to 
makers  and  purchasers  ot  newly  mventea  ma- 
chines and  compositions  of  matter,  before  the 
application  for  a  patent,  the  right  of  use  and 
of  Bale  for  use  without  liability,  includes  im- 
provements on  machines,  as  well  as  those 
whollv  new.  CampbeU  v.  ^eio  York  (C.  C. 
8.  D.  i^.  Y.)  35  Fed.  Rep.  504,  1:  48 

8.  Patent  42,920,  for  an  inprovement  in  fire 
engines,  is  void,  it  appearing  that  the  improve- 
ment had  been  used  in  an  engine  sold  more 
than  two  years  prior  to  the  application,  though 
without  applicant's  consent  or  knowledge.  Id^ 

9.  The  mere  construction  of  an  article  under 
an  order  therefor,  without  delivery  and  accept- 
ance of  it,  will  not  constitute  a  sale  such  as 
will  defeat  a  patent,  although  made  more  than 
^wo  years  before  the  patent  is  applied  for.  Id, 

10.  The  use  and  sale  of  an  invention  prior  to 
the  application  for  a  patent  therefor,  at  the  re- 
quest of  the  applicant,  for  purposes  of  experi- 
ment and  perfecting  tJie  invention,  do  not  in- 
validate the  patent,  under  the  Acts  of  Congress 
of  1836,  18d9.  Id. 

11.  A  purchase,  sale,  or  use  which,  under  the 
Act  of  Congress  of  1836(5  Stat,  at  L.  128,  §  15), 
would  defeat  a  patent  ii  it  took  place  before 
the  application,  will  not  have  that  effect, 
under  the  Act  of  1889  (6  Stat,  at  L.  354,  §  7), 
unless  it  took  place  two  years  before  tiie  appli- 
cation. Id. 
Application. 

12.  An  application  for  a  patent  dates  from 
the  time  of  its  filing  in  the  patent  office,  and 
not  from  the  time  of  its  execution.  Id. 
Claim. 

13.  An  unusually  specific  description  of 
the  parts  in  a  claim  for  a  combination  of  ele- 
ments all  of  which  are  old,  where  the  patent 
is  only  for  an  improvement  upon  prior  ma- 
chines, cannot  be  broadened  by  construction 
so  as  to  cover  the  use  of  a  combination  which 
leaves  out  some  of  the  elements  described. 
National  Progress  Bunching-Mach.  Co.  v.  John 
R.  Waiiams  Co,  (C.  C.  S.  D.  N.  Y.)  44  Fed. 
Rep.  190,  18:  107 
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Sale  of  rig^ht. 

14.  Ind.  Uev.  Stat.  §  6054,  making  it  unlaw- 
ful to  sell  a  patent-rigbt  without  tiling  copies 
of  the  patent  with  the  county  clerk,  etc.,  does 
not  apply  to  the  sale  of  articles  manufactured 
under  the  patent  Uankey  v.  Downey,  116 
Ind.  118,  1:  447 

Use  of  purchased  machine.    • 

15.  The  purchaser  of  a  patented  machine,  with 
notice  or  a  prior  assignment  of  all  the  pa- 
tentee's rights  to  certain  territory,  cannot  use 
the  machine  within  the  limits  of  such  ter- 
ritory. 8hMon  AxU  Co,  v.  Standard  Axle 
Works  (0.  C.  E.  D.  Pa.)  87  Fed.  Rep.  789, 

8:  666 
InfMng^ement. 

16.  One  having  taken  out  two  patents, — the 
first  for  a  novel  composition  of  matter,  the 
flecond  for  a  combination  of  this  composition 
with  another  article, — who  brings  suit  for  in- 
fringement on  the  second  patent  alone,  in  which 
it  18^  held  that  the  mere  combination  is  not 
patentable,  cannot  be  aided  by  the  first  patent, 
at  least  where  it  is  not  alleged  or  shown  that  he 
is  still  the  owner  thereof,  but,  on  the  contrary, 
such  first  patent  may  be  set  up  as  a  prior  patent 
to  defeat  his  claim  under  the  second.  Utider' 
wood  ▼.  Oerber  (C.  C.  E.  D.  N  .Y.)  87  Fed. 
Rep.  682,  8:  857 

17.  Where  a  patent  for  a  telephone  has 
been  put  into  enteusive  use,  the  fact  that  the 
owners,  licensees, or  grantees  have  withdrawn 
telephonic  accommodations  from  certtiin  cit- 
ies, because  of  a  statute  limiting  the  rate  of 
charges,  does  not  furnish  any  excuse  for  the 
infringement  of  the  patent  in  furnishing  tele- 
phone service  in  those  cities.  American  Bell 
I'eleph.  Go.  ▼.  Cushman  Teleph,  ^  3.  Co.  (C. 
C.  N.  D.  111.)  86  Fed.  Rep.  488,  1:  799 

18.Theprinciple  that  nn  infringing  article  or 
machine  made  before  the  expiration  of  a  patent 
cannot  be  used  after  such  expiration  does  not 
apply  to  a  combination  of  parts  which,  on  being 
held  to  infringe  the  patent  covering  such  com- 
bination merely,  is  bona  fide  broken  up,  and, 
after  the  expiration  of  the  paten t.rccomblne^. 
Johmon  v.  Brooklyn  &  C.  R,  Co,  (C.  C.  E.  D. 
N.  Y.)  37  Fed.  Rep.  147,  2:  489 

Warning. 
See  also  Injunction,  72,  73, 126. 

19.  A  patentee  has  a  right  to  notify  persons 
Qsing  his  device  of  his  claim,  and  to  call  atten- 
tion to  the  fact  that,  by  selling  or  using  it,  they 
are  makine  themselves  linble  to  prosecntion. 
KeHeyv.  Tptiifnnti  Dress-Stay  Mfg.  Co.  (C.  C. 
E.D.  Mich.)  44  Fed.  Rep.  19,  10:  686 


PAVEMENT. 


Of  Highway,  spo  HroHWAYS,  75-79. 

Of  Wiiarf ,  see  Whahvks. 

Assessment  for,  see  Public  Improvements. 


PAWNBROKERS. 

Unreasonable  Search  of,  see  Constitutional 

Law.  197. 
Municipal   Regulation    of,    see   Municipal 

COKPORATIONS,  81. 

8«e  Iad«z  to  Notes  Preceding. 


PAYMENT. 

I.  Medium  of;  Yaudity. 
II.  Time. 

III.  Place. 

IV.  Application. 

In  Certificates  of  Stock,  see  Bankjs,  19. 
Effect  as  against  Bona  Fide  Purchaser   of 

Note,  see  Bills  and  Notes,  69. 
By  Failure  to  Present  Check,  see  Checks, 

10,  11. 
Restriction  on  Medium  of,  by  Employer,  see 

Const  itutional  Law,  129-136. 
Duty  to  Give  Information  of,  see  Contbaots, 

267. 
Impairing  Obligation  of  Contract  by  Change 

of  Time  of,  see  Contra  or  j,  395. 
Of  Subscription  to  Stock,  see  Corporations, 

172-175. 
Silence  as  Admission  of,  see  Estoppel,  62. 
Presumption  of,  sec  Evidence,  243-251. 
Parol  Proof  of,  see  Evidenob,  255. 
Of  Execution,  see  Execution,  4,  5. 
Of  Claims  against  Estate,  see  Exboutoks 

AND  Administkatobs,  58-66. 
To  Foreign  Executors,  see  Exeoxttors  and 

Administbators.  15. 
Of  Part  of  Insurance  after  Total  Loss  Not 

Yet  Known,  see  Insukance,  348. 
To  Interrupt  Statute  of  Limitation,  see  Limi- 
tation OF  Actions,  90-95. 
Contract  as  to,  see  Masteb  and  Servant,  4. 
Plea  of,  see  Pleading,  103,  219. 
Application  to  Existing  Contracts  of  Statute 

as  to,  see  Statutes,  169. 
Of  Taxes,  see  Taxes,  188-193. 
Of  Legacy,  see  Wills,  III.  i. 


I.  Medium  OF;  Validitt. 

1.  Money  is  always  demandable  as  the  or- 
dinary medium  of  payment,  when  there  is  no 
agreement  providing  for  payment  in  properly, 
as  well  as  where  there  is  such  an  agreement  but 
DO  tender  by  the  debtor.  Farmere  Loan  it  T, 
Co.  V.  Canada  db  81.  L.  B.  Co.  127  lud.  250, 

11:  740- 
In  bad  money"* 

2.  Payment  in  forged  paper,  spurious  bills, 
or  in  base  coin  is  voia,  and  leaves  tne  original 
debt  in  full  force  and  effect  where  there  has 
been  no  fraud  or  improper  conduct  on  the  part 
of  the  party  receiving  such  payment,  whether 
the  payment  is  for  an  anteccdeot  debt,  or  for 
payment  of  goods,  or  other  present  considera- 
tion. At/if  fut  First  ^^at.  Bank  v.  Burftanau, 
87  Tenn.  32,  1:  199 
Sy  note. 

8.  Where  the  purchaser's  negotiable  prom- 
issory note  was  received  for  goods,  it  was 
prima  facie  an  extinguishment  of  the  account. 
T/iompson  v.  Peck,  115  Ind.  512,  1:  801 

4.  A  promiflsory  note  given  by  the  tru9t('es 
and  officers  of  a  church,  and  a  suit  thereon 
prosecuted  to  judgment  against  the  makers, 
will  not  necessarily  extinguish  a  debt  of  the 
church  for  which  it  was  given.  The  question 
of  fact  whether  it  was  ^ven  in  payment,  or  as 
collateral  only,  remams  open.  Lyons  v. 
Planfers  Loan  <&  8av.  Bank,  bd  Ga.  4S5, 

18:  166 
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PAYMENT,  n.— IV. 


By  draft. 

5.  One  who  takes  a  bank  draft  in  payment 
before  the  bank  ceases  business,  although  after 
it  was  in  fact  insolvent,  where  both  parties  act 
in  good  faith,  must  bear  the  loss,  and  cannot 
recover  therefor  from  the  person  from  whom 
he  received  it.  HaU  ▼.  SUvens,  116  N.  Y. 
201.  6:  808 
By  check. 

6.  A  check  may  be  given  and  received  in 
absolute  discharge  of  a  debt,  where  the  par- 
ties so  agree.  liational  Park  Bank  v.  Zity, 
17  R.  I.  746,  19:  476 

7.  A  check  taken  for  an  antecedent  debt  is 
conditional  payment  only,  in  the  absence  of 
an  agreement  to  the  contrary.  Carroll  v. 
Sweet,  128  N.  Y.  19.  18:  48 

8.  A  check  on  a  bank  is  payment  only 
when  the  mone^  is  received  on  it;  and  no  pre- 
sumption that  a  creditor  takes  a  check  in  abso- 
lute payment  arises  from  the  mere  fact  that  he 
accepts  it  from  his  debtor.  Natxonai  Bank  of 
Commerce  v.  V/ucago,  B.  db  iV'.  It  Go.  44  Minn. 
224,  9:  263 

0.  Payment  by  check  by  a  purcliaser  of 

foods  sold  for  cash  on  deliverv  is.  only  con- 
itional,  and  if  the  check  is  dishonored  the 
yendor  may  retake  the  goods,  even  from  an 
innocent  subpurchaser  for  value,  unless  he  is 
estoppt'd  by  nugligence  or  laches.  Id. 

10.  Where  a  debtor  sends  his  creditor  a  check 
on  bankers,  which  the  creditor  on  the  same 
day  sends  to  his  bank  for  collection,  and  the 
latter,  on  the  day  after  its  receipt,  sends  it  to 
the  drawees  for  collection  and  remittance  ac- 
cording to  the  common  practice  among  banks, 
A  draft,  which  was  the  usual  form  of  remit- 
tance in  such  cases,  sent  by  the  drawees  for 
the  amount  of  the  debt,  will  not  constitute  a 
payment  where  the  drawees  fail  and  make  an 
assignment  on  the  same  day,  payment  of  the 
draft  beiiii,^  relused  on  its  beiau  presented 
without  delay.  T/unnas  v.  Wtitc/ieaU^'  Vou nly, 
115  N.  Y.  47.  4:  477 

11.  A  receipt  for  $1,000  accordincp  to  the 
conditions  of  a  certain  letter  which  consti- 
tuted a  subscription,  including  a  promise,  on  a 
certain  contingency,  to  repay  the  money,  con- 
tlusively  shows  that  a  check  for  which  the  re- 
ceipt was  given  was  received  as  payment  oi 
the  subscription.  La  FaueUe  County  Monu- 
ment Corp.  V.  Magoon,  73  Wis.  627,    8:  761 

12.  The  acceptance  by  a  creditor  of  a  certi- 
fied check  from  his  debtor  does  not  ipso  facto 
constitute  a  payment  of  the  debt.  Born  v. 
Indianapolis  First  j^at.  Bank,  123  Ind.  78. 

7:  448 
From  money  of  debtor's  principal. 

13.  Good  faith  in  receiving  payment  of  a 
debt,  with  notice  that  the  money  belongs  to  the 
debtor's  principal,  will  not  relieve  the  creditor 
from  liability  to  refund  it  to  the  principal  if 
the  agent  had  no  authority  to  use  it  for  such 
payment.  Gerard  v.  McCormick,  180  N.  Y. 
261,  14:  284 

14.Tlie  words'*Agt.  Glass  Buildings, »'added 
to  the  signature  to  a  check,  are  enough  to  put 
one  who  receives  it  in  payment  of  a  debt  from 
the  signer  on  inquiry  as  to  his  authority  to  use 
the  fund  for  such  payment.  Id. 

By  third  person. 

15.  Payment  by  a  third  person,  accepted  by 

See  Index  to  Notes  Preceding^. 


the  creditor  in  satisfaction  of  the  debt,  is  a  de- 
fense to  a  person  sued  for  the  purchase  price 
of  articles.     Gray  v.  Herman,  75  Wis.  458, 

6:  691 
To  whom. 

15a.  Payments  made  on  a  note  to  one  who 
has  previously  transferred  it,  although  after 
maturity  and  who  does  not  have  it  in  his  pos- 
session, are  invalid  as  against  the  holder. 
KemoJian  v.  Burham,  48  Ohio  St.  1,    18:  41 


II.  Tims. 

See  also  Bonds,  49. 

16.  Money  is  payable  immediately  under  a 
contract  for  its  payment  which  does  not  specify 
any  time  for  payment  Bradford,  E.  d  C.  «. 
Co,  V.  New  York,  L.  K  di  W.  K  Co,  (N.  Y.) 
123  K  Y.  3ie,  11:  116 


III.  Place. 
See  also  Bonds,  48. 

17.  Refusal  to  receive  payment  offered  at  a 
place  other  than  the  stipulated  place  of  paj- 
ment,  except  upon  certain  conditions,  is  an  im- 
plied waiver  of  the  right  to  have  the  payment 
made  in  the  place  agreed  on.  Union  MrU,  L. 
Ins.  Co.  V.  Union  Mills  Plaster  Co.  (C.  C.  W.  D. 
Mich.)  87  Fed.  Rep.  286,  8:  90 


IV.  Application. 

18.  A  direction  by  the  maker  of  notes  to  an 
agent  to  apply  money  in  his  hands  to  the  pay- 
ment of  the  notes,  which  the  agent  holds  as 
agent  for  the  payc  e.  does  not  of  itself  consti- 
tute or  have  the  effect  of  such  an  application 
of  the  money.  Moore  v.  Nornian,  51  Minn. 
— ,  18:  869 

19.  An  indorsement  reading,  "Received  on 
the  within  notes,"  written  on  the  back  of  a 
sheet  on  the  face  of  which  several  notes  of  the 
same  date  are  written,  is  to  be  treated  as  an  ap- 
plication of  payment  upon  all  the  notes,  no 
matter  whether  the  writine  extends  over  the 
back  of  more  than  one  of  the  notes,  or  not» 
provided  the  payment  was  so  made  as  to  jus- 
tify such  an  application.  Sanborn  v.  Cole, 
m  Vt.  690,  14:  808 

20.  A  debtor's  forgetfulness  of  the  number 
of  notes  given  to  his  creditor,  and  his  conse- 
quent belief  that  there  are  only  three,  instead 
of  live,  will  not  prevent  application  of  a  pay- 
ment made  by  him  without  direction,  upon  all 
the  notes.  Id. 

21 .  The  debtor's  blindness  does  not  entitle 
him  to  any  special  protection  in  respect  to  the 
application  of  a  general  payment  on  notes,  one 
of  which  is  barred,  in  the  absence  of  any  fraud 
or  concealment  by  the  creditor.  Id. 

22.  Moneys  arising  from  the  sale  of  lands 
on  foreclosure  come  into  the  hands  of  the 
creditor  as  a  payment  made  by  the  law,  which 
the  law  will  therefore  apply  as  shall  be  Just 
and  equitable,  in  the  absence  of  directions  al- 
ready made  in  the  security  itself  executed  by 
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the  debtor.     Orleans  County  Nat,  Bank  v. 
Moore,  112  N.  Y.  543,  3:  808 

88.  Where  a  mortgage  Is  given  as  collateral 
security  for  two  promissory  notes  and  a  draft, 
on  t^o  of  which  the  mortgagor  was  the  prin- 
cipal debtor,  and  on  the  other  of  which  he  was 
simply  an  indorser,  while  the  maker  was  the 
principal  debtor,  the  proceeds  of  a  foreclosure 
sale  will  be  applied  pro  rata  on  the  different 
obligations,  if  there  is  no  condition  in  the  mort- 
gage as  to  their  application*  Id. 
A.8  to  secured  eiaims* 

24.  The  api^ioation  of  payments  should  be 
made  by  the  law  so  as  to  prt^serve  a  liomestead 
right  of  the  debtor,  where  neither  party  has  di- 
rected the  application  of  the  payments,  and  a 
part  of  the  inaebtedness,  which  &  an  entire  un- 
secured claim,  was  created  before  the  property 
constituting  the  homestead  became  exempt. 
Stuart  First  Nat,  Bank  v.  Hollingf^oorth 
78  Iowa,  675.  6:  98 

25.  No  part  of  a  debt  Is  secured,  within  the 
meaning  of  the  law  with  reference  to  the  ap- 
plication of  payments,  because  of  the  fact  that 
a  part  of  the  debt  was  created  before  the  home- 
stead of  the  debtor  became  exerapf.  Id. 

26.  Where  a  wife  joined  her  husband  in  a 
mortgage  of  both  real  and  personal  property 
oeJonging  to  him,  to  secure  his  debts,  and  he 
subsequently  gave  a  second  mortgage  covering 
the  same  and  other  personal  property,  to  secure 
a  second  note,  the  proceeds  of  a  part  of  the 
personal  property  sold  by  the  mortgagee,  as  to 
the  application  of  which  no  directions  were 
given,  must  be  applied  by  the  mortgagee  on 
the  first  mortgage,  in  exoneration  of  the  wife's 
inchoate  dower  interest.  Oore  t.  Totonsend 
105  N.  C.  228,  8:  443 
On  unlatvrfiil  intereet* 

27.  A  general  payment  cannot  be  applied  by 
a  national  bank  to  interest  which  has  been 
forfeited  by  taking  unlawful  discount.  Ban^ 
forth  V.  NatioTMl  State  Bank  (0.  C.  App.  3d 
C.)  8  U.  B.  App.  7,  17:  688 
Of  partial  payment. 

28.  So  much  of  a  partial  payment,  before  its 
maturity,  upon  a  note  which  gives  the  right 
to  pay  at  any  time,  will,  in  the  absence  of  any 
application  of  the  parties  at  the  time,  be  ap- 
plied in  reduction  of  principal  as  will,  together 
with  interest  on  itBelf  at  the  agreed  rate  from 
the  date  of  the  note  to  the  date  of  the  payment, 
amount  to  the  sum  paid,  and  the  bauince  will 
be  applied  in  reduction  of  interest;  at  least 
this  course  is  as  favorable  to  the  maker  as  he 
can  demand.  Jacobs  t.  BaUenger,  180  Ind. 
281,  16:  169 


PEACE  OFFICER. 

See  Marshal. 


PEDDLERS. 


Sales  by,  as  Interstate  Commerce,  see  Com- 

MKRCK,  47-54. 
License  of,  see  License,  83. 

1.  Tfie   right   of    **  acquiring,  posBC5;8ing, 
and  protecting  property,  "  given  by  the  Penn- 

See  ladez  to  Notes  Precedinc^ 


svlvania  Constitution,  does  not  include  the 
light  to  sell  goods  as  a  peddler,  when  that  is 

?rohibited  by  statute.     Com,  v.  Gardner,  183 
a.  284,  7:  666 

2.  A  person  selling  goods  from  door  to 
door  as  an  agent  of  the  manufacturers  at  a 
salary,  with  no  personal  interest  in  the  goods 
or  their  proceeds,  is  a  peddler,  within  the 
meaning  of  the  Pennsylvania  Act  of  April 
17,  1846,  prohibiting  peddling  in  Schuylkill 
County.  Id, 

3.  A  person  selling  and  delivering  goods 
from  house  to  house,  being  included  in  the  de- 
scription of  a  "peddler,"  in  a  legislative  Act,  is 
not  taken  out  of  it  by  the  fact  that  he  is  paid 
only  by  a  salary,    ifcj  Wilson,  8  Mackey,  341, 

12:  624 

4.  A  peddler  within  a  legislative  descrip- 
tion which  includes  those  who  sell  and  deliver 
wares  from  house  to  house,  need  not  be  per- 
sonally interested  in  the  sales,  but  may  work 
on  a  salary.  Id. 

5.  A  person  who  delivers  goods  previously 
sold  by  another  is  not  a  peddler  within  the 
meanini;  of  an  ordinance  declaring  that  every 
person  who  sells  or  offers  for  sale  any  goods, 
etc.,  along  the  streets  or  at  private  houses, 
shall  be  deemed  a  peddler  and  required  to 
procure  a  license.  Stuart  v.  Cunninghnm 
(Iowa)  20:  430 

6.  One  whose  vocation  is  to  go  from  place 
to  place  with  a  sample  stove  earned  upon  a 
wagon,  exhibiting  the  sample  and  procuring  or- 
ders to  be  filled  by  his  employers  Uirough  their 
agents,  is  a  peddler,  within  the  meaning  of  Qa. 
Code,  S  1681,  requiring  a  license  of  "every 
peddler  or  itinerant  traaer  by  sample  or  other- 
wise." Wrought  Iron  Bangs  Co,  v.  Johnson 
8  Inters.  Com.  Rep.  146,  84  Ga.  754,   8:  278 

7.  Only  the  person  who  itinerates  for  trad- 
ing purposes  is  a  peddler.  His  employer, 
though  the  owner  of  the  goods,  team,  and 
vehicle,  is  not  required  to  obtaiii  a  license,  or 
subject  to  any  forfeiture  for  failure  to  do  sa 

Id. 

8.  Canvassers  for  books  are  not  hawkers 
or  peddlers,  within  the  meaning  of  a  statute 
which  gives  municipal  corporations  power  to 
compel  hawkers  and  peddlers  to  obtain  a 
license.    Emmons  v.  Lewistown,  182  111.  a80,* 

8:  828 


PEDIGREE. 


Evidence  of,  see  Evidence,  537. 


PENAL. 


As  to  Penal  Character  of  Action  against  Stock- 
holder, see  Action  or  Suit,  153. 


PENALTIES. 


Nature  of  Action  for,  see  Action  or  Suit,  54. 
Attornevs'  Fee  as,  see  Attorneys'  Fee,  1,  2, 
In  Bond.,  see  Bonds,  4,  5. 
For  Failure  to  Announce  Trains  on  Black- 
board, see  Cariuers,  228. 


(JOS 


PENDENCY— PERPETUITIES. 


For  Refusal  of  Carrier  to  Deliver  Goods,  see 

Cabriebs,  254,  255. 
For  Failure  of  Carrier  to  Peed  and  Water 

Stock,  see  Cahrigrs,  28:^. 
Uncertainty  of,  as  to  Kailroad  Rates,  see  Cab- 

KIER8,  354. 

For  Refusal  to  Deliver  Goods,  see  Commerce, 
7. 

Enforcing  Penalty  of  Other  State,  see  Con- 
flict OF  Laws,  25,  03. 

Due  Process  as  to,  see  Constitotional  Law, 
147. 

For  Costs  in  Penal  Actions,  see  Costs  and 
Fees,  8. 

As  Damages,  see  Damages,  58-06. 

Running  of  Statute  as  to,  sec  Limitation  of 
Actions,  66. 

Under  Municipal  Ordinance,  see  Municipal 

COHPOBATIONP.,  54-57. 

For  Private  Trespass,  see  Municipal  Corpo- 
rations, 72. 

Complaint  for,  see  Pleading,  197. 

Demurrer  to  Complaint  for,  see  Pleading,  248. 

Removal  of  Action  for,  see  Removal  of 
Causes,  8. 

Construction  of  Statute  as  to,  see  Statutes, 
154-156. 

Against  Telegraph  Company,  see  Tele- 
graphs, 88-41. 

Construction  of,  as  to  Usury,  see  Usury,  8. 

See  also  Fines. 

1.  Voluntary  payment  of  an  overcharge  by 
a  carrier  will  not  preclude  a  recovery  for  a 
statutory  penalty.  St.  Louis  d  8.  t.  R.  Co. 
V.  GiU,  54  Ark.  101,  11:  468 

2.  The  fact  that  a  person  rode  on  trains 
for  the  sole  purpose  of  accumulating  penalties 
against  the  carrier  by  payment  of  excessive 
fares  which  the  carrier  aemanded  will  not  pi«- 
clude  a  recovery  for  statutory  penaJties  im- 
posed for  suc^j  overcharges.  Id. 

8.  More  than  one  penalty  can  be  incurred  b  v 
violatiog  the  Indiana  Act  of  1889  which  re- 
quires a  report  at  each  railroad  station  at  which 
there  is  a  telegraph  office  as  to  whether  trains 
are  on  time,  and  provides  that  "for  each  viola- 
tion" in  failing  to  report  or  making  a  false  r& 
port  a  penalty  may  be  recovered;  but  there 
can  be  onlv  one  forfeiture  as  to  one  train  at 
any  particular  station  on  the  same  trip.  State 
V.  Indiana  <&  I.  S.  R  Co,  133  Ind.  69, 

18:  608 


PENDENCY. 


Of   Action  to  Abate  Suit,  see  Action  or 
Suit,  IV.  a. 

See  also  Lis  Pendens. 


PENITENTIARY. 

Substitution  of,  as  Place  of  Imprisonment, 

sec  Constitutional  Law,  24. 
Question  as  to,  on  Habeas  Corpus,  see  Habeas 

Corpus,  4. 
Construction  of  Statute  as  to,  see  Statutes, 

160. 

See  Index  to  Notes  Precedln^^. 


PENSION. 

Exemption  of,  see  Levy  and  Seizure,  21-25. 
Of  Firemen,  see  Fire  Department. 
Title  of  Statute  as  to  Firemen's  B^ind  for,  see 
Statutes,  46. 

No  person  is  entitled  to  demand  or  receive 
greater  compeusaiion  for  services  rendered  as 
agent  or  attorney  to  another  in  procuring  for 
him  a  pension  from  the  United  States  than  that 
provided  by  the  statutes  of  the  United  States, 
although  such  person  is  not  recognized  by  the 
commissioner  of  pensions  as  a  pension  agent  or 
attorney.     Caverly  v.  Hobbins,  149  Mass.   16, 

8:  746 


PER  DIEM. 

Fees  of  Clerk,  see  Clerks,  9-11, 


PERIL. 

Negligence  in  Attempting  to  Escape  from,  see 
Nkgligbnob,  69,  70. 


PERJURT. 


Locality  of  Crime  of,  see  Courts,  20. 

Locality  of,  by  Mailing  Documents,  see 
Courts,  21,  22. 

Relevancy  of  Evidence  to  Show,  see  Evi- 
dence, 760. 

Sufficiency  of  Proof  of,  see  Evidence,  88<^- 
889. 

By  Oath  Signed  by  Mark,  see  Oath  and  Af- 
fidavit. 

Where  a  subpoena  duces  teettm  has  been 
Issued  to  a  witness,  requiring  him  to  produce 
a  deed  therein  described,  and  he  answers  orally 
under  oath  before  the  court  that  he  has  no  such 
deed  and  has  never  had  it,  and  it  further  ap- 
pears that  the  deed  he  was  required  to  produce 
was  alleged  to  have  been  furnished  him  by  the 
prisoner,  if  on  the  trial  of  a  traverse  to  the  an- 
swer made  bv  the  respondent  to  the  tuhpotna 
duces  tecum  ih%  prisoner  testified  that  he  had 
furnished  or  delivered  the  respondent  no  such 
deed,  his  testimony  would  be  in  a  matter  ma- 
terial to  the  issue  so  formed;  and  if  he  testified 
falsely,  not  believing  his  testimony  to  be  true, 
he  would  be  guiltv  of  perjury,  united  States 
V.  HaU  (0.  C.  S.  i).  Ga.)  44  Fed.  Rep.  864, 

10:  824 


PERPETUAL  LEASE, 

See  Real  Property,  80,  31. 


PERPETUITIES. 

Conflict  of  Laws  as  to,  see  Conflict  op  Laws, 

9. 
In  Gift  to  One  of  Several,  see  Wills,  92. 

1.  A  gift  over  is  not  affected  \>j  the   rule 
I  against  perpetuities,  where  the  primary  gift 


/ 


PERPETUITIES. 


600 


fails  at  once  and  as  matter  of  law  on  the  face 
of  a  will.    BuOard  v.  Shirley,  158  Mass.  569. 

18: 110 

2.  The  rule  of  law  in  regard  to  perpetuitios, 
that  a  condition  precedent  to  whidi  an  interest 
is  subject  must  he  one  to  he  fulfilled  within 
twenty -one  years  after  some  life  in  hdngat  the 
creation  of  the  interest,  applies  to  interests  in 
realty  or  personalty,  whetner  legal  or  equi- 
table, hut  not  to  an  interest  which  is  vested. 
Latorenc^t  Estate,  180  Pa.  »54,  11:  86 

8.  To  constitute  a  perpetuity  within  the  rule 
against  perpetuities,  it  is  essential  that  the  es- 
tate of  the  person  who,  for  the  time  being,  is 
entitled  to  the  property,  subject  to  the  future 
limitation,  should  he  Indestructible.  Mifflin'e 
Appeal,  121  Pa.  205,  '  1:  468 

4.  A  perpetuity  does  not  exist  within  the 
rule  agfdnst  perpetuities,  if,  by  force  ot  the  in> 
strument  creating  the  limited  estate,  the  taker 
thereof  is  empowered  to  become  the  owner  in 
fee,  or  to  alienate  tihe  property  and  thus  destroy 
the  limited  estate,  and  defeat  the  limitation, 
although  such  power  may  not  have  been  exer- 
cised. Id, 

6.  A  period  measured  by  years,  and  not 
by  lives  in  being,  during  which  there  will  be 
no  persons  in  existence  by  whom  an  absolute 
estate  in  possession  can  be  conveyed,  brings  an 
estate  wiUiin  the  rule  against  the  unlawf  uIsusp 
pension  of  alienation.  Oruikehank  v.  Home 
for  the  Fnendleea,  118  N.  Y.  337,         4:  140 

6.  A  gift  by  will  to  an  institution  which 
testator  directed  to  be  established  and  a  special 
charter  obtained  therefor,  as  soon  as  possible 
and  before  the  expiration  of  ten  years  irom  his 
death,  was  void  as  involving  an  illegal  suspen- 
sion of  ownership,  because  the  delav  was  con- 
tingent upon  the  uncertain  action  of  the  State, 
which  might  not  take  place  at  all,  or  might 
leave  a  period  of  ten  years  during  which  the 
power  of  alienation  would  be  suspended.  Id, 

7.  An  unlawful  perpetuity  is  not  created  by  a 
provision  that  executors  shall  sell  all  the  reid 
estate  as  soon  as  may  be  conveniently  done  af- 
ter testator's  death.  Mope  v.  Brewer  (N.  T.) 
186  N.  Y.  126,  18:  468 

8.  A  limitation  over  in  a  deed  creating  a  de- 
terminable fee  which  shall  cease  if  the  land 
ceases  to  be  used  for  a  specified  purpose  is  void 
for  remoteness.  liret  UMverealiet  8oc.  v. 
Boland,  155  Mass.  281,  16:  281 

9.  A  devise  in  trust,  after  a  life  estate  in 
the  testator's  widow,  to  pay  the  income  to  a 
son  during  life  and  conveyed  to  his  issue  upon 
his  death,  does  not  make  an  unlawful  suspen- 
sion of  alienation  for  more  than  two  lives  in 
being.    Saofton  v.  Webber,  88  Wis.  617. 

80:  609 

10.  In  a  will  giving  to  testator's  sons  cer- 
tain property  absolutely,  and  other  property  hi 
trust  for  certain  grandchildren  of  testator,  and 
directing  that,  in  case  either  of  the  sons  dies 
leaving  no  legal  descendantB,  the  property  that 
would  belong  to  such  son  if  living  shall  pass 
to  the  surviving  son  in  his  own  r^ht  ana  as 
trustee  for  the  two  grandchildren, — the  limita- 
tion over  constitutes  a  good  executory  devise, 
and  does  not  create  a  perpetuity,  as  the  contin- 
gency provided  for  must  of  necessity  come  to 
pass,  if  at  all,  at  the  death  of  one  of  Uie  sons 
and  in  the  lifetime  of  the  other.  Amutrona 
V.  DougUm,  89  Ttnn.  219,  10:  86 

L.  R  A.  Dig.  89 


11*  A  clause  in  a  will  declaring  it  to  be  tes- 
tator's fixed  purpose  and  intention  that  no  part 
of  the  estate  devised  shall  pass  out  of  his  lefi;al 
descendants  or  the  legal  descendants  of  nis 
children  to  strangers  "in  blood,  but  that  for 
want  of  legal  descendants  from  any  branch  of 
his  family  the  propertr  of  such  branch  shall 
return  to  and  remain  tne  property  of  survivors 
of  his  own  family,  is  voia  for  remoteness,  be- 
ing within  the  exception  of  Mill  &  Y.  (Tenn.) 
Code,  §  2815,  since  the  clause  is  manifestly  in- 
tended to  designate  as  the  survivors  those  of 
several  lines  of  descendants  who  may  longest 
represent  testator's  family  in  the  remotest  gen- 
erations. Id, 
Gift  to  ehsurity, 

12.  In  New  York  a  gift  to  a  charity  is  not 
exempt  from  the  statute  relating  to  perpetu- 
ities.   Oottman  v.  Qraee,  112  N.  Y.  299, 

8:  146 

18.  But  it  is  otherwise  in  Michigan.  Fimny 
V.  Oroul,  76  Mich.  471,  6:  868 

Gift  to  public  corporatloB* 

14.  The  gift  of  a  land  to  be  kept  in  perma- 
nence, and  the  income  thereof  to  be  received 
and 'expended  by  a  public  corporation,  does 
not  violate  the  rule  against  perpetuities.  Id, 
Gift  to  corporate  ofltoem* 
15.  A  bequest  in  trust  to  the  mayor  of  a  city  and 
ine  presidents  of  two  Incorporated  societies 
and  their  successors,  to  hold  in  trust  forever, 
constitutes  an  unlawful  suspension  of  aliena- 
tion of  the  esUte,  and  is  vdd.  Ocitman  ▼. 
Orace,  112  N.  Y.  299,  8:  146 

Ae  to  power, 

16.  The  rule  that  no  Interest  subject  to  a  con- 
dition precedent  is  good  unless  tiie  condition 
must  be  fulfilled  within  tweniy-eae  vears  after 
some  life  in  being  at  the  creation  of  the  inter- 
est applies  as  well  to  a  power  to  appoint  l^ 
will  as  to  the  appointment;  and  a  power  which 
can  be  exercised  at  a  time  beyond  the  limits  of 
the  rule  is  invalid.  Lawrenafe  Estate,  186 
Pa.  854,  11:86 

17.  A  power  given  to  a  living  person  to 
appoint  by  will  the  persons  who  shall  take  the 
fee  of  certain  property  cannot  be  impeached  as 
violating  the  rule  against  perpetuities,  even 
though  within  its  terms  an  appointment  may 
be  made  which  will  violate  such  rule.        Id. 

18.  A  power  of  appointment  to  be  exercised 
by  will  only  is  a  special  power;  and  the  ques- 
tion whether  or  not  the  estate  created  by  the 
appointment  is  too  remote,  under  the  rule 
against  perpetuities,mu6t  be  determined  with 
reference  to  the  time  of  the  creation  of  the 
power,  and  not  that  of  its  execution.  Id. 

19.  A  deed  giving  a  life  tenant  of  real  estate 
a  general  power  of  appointment,  and  also  a 
power  to  sell ;or. mortgage,  will  not  infringe 
the  rule  a^nst  perpetuities  merely  because 
the  provisions  of  a  testamentary  appointment 
by  her  would  have  made  it  infringe  such  rule, 
if  they  had  been  a  part  of  the  original  deed. 
Mifflin's  Appeal,  121  Pa.  205,  1:  468 

20.  Where  a  power  of  appointment  is  exer- 
cised by  creating  a  valid  particular  estate,  anp 
limiting  a  remainder  thereon  whidi  is  void  for 
remoteness,  the  invaJidity  of  the  remainder 
will  not  invalidate  the  whole  appoinment,  but 
it  will  be  upheld  as  to  the  particular  estate. 
Lawreneefs  Estate,  186  Pa.  854,  1 1:  86 

21.  If  the  donee  of  a  spedal  power  of  ap- 
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pointment  by  will,  in  the  exercise  thereof, 
creates  a  remainder  which  is  to  take  effect  at 
the  death  of  certain  persons  living  at  the  donee's 
death,  to  whom  is  eiven  the  particular  estate, 
the  remainder  will  become  vested  at  the  death 
of  the  donee, — i.  e,,  ready  to  take  effect  when- 
ever and  however  the  particular  estate  deter- 
mines: and  it  will  be  valid  notwithstanding  the 
fact  that  the  termination  of  the  particular 
estate  may  fall  beyond  a  life  or  lives  in  being 
at   the  death   of   the  donor  of   the  power. 

Id, 

22.  Where  a  will  gives  a  woman  a  power  to 
appoint  by  her  will  the  persons  who  shall  take 
the  fee  to  certain  property,  the  power  may  law- 
fully be  exercised  by  devising  the  property  in 
trust  to  collect  the  income  and  pay  certain  an- 
nuities during  the  lives  of  the  oonee's  children 
and  the  survivor  of  them,  and  then  to  transfer 
the  property  to  a  certain  religious  association, 
since  all  the  interests  will  vest  at  the  death  of 
the  donee;  and  it  is  immaterial  that  the  asso- 
ciation may  not  receive  possession  of  the  prop- 
erty during  a  life  in  being  at  the  death  of  the 
creator  of  the  power.  Id, 

Riehts  of  flrst  takers. 

28.  A  devise  after  the  death  of  testator's 
widow  to  his  daughter,  "her  heirs  and  assigns 
forever,"  gives  her  an  absolute  fee,  although 
followed  by  clauses  attempting,  in  case  of  her 
death  without  issue,  to  dispose  of  the  property 
fn  violation  of  the  rule  against  perpetuities. 
Saxton  V.  Webber,  88  AVis.  617,  80:  509 

24.  A  provision  that  if  a  bequest  and  devise 
Of  a  residuary  estate  "should  be  adjudged  or 
prove  invalia,  or  its  execution  be  impossible, 
either  by  Judicial  decision  or  from  any  other 
cause,"  the  property  should  go  to  certain  chari- 
ties named,  vests  m  those  charities  at  testator's 
death,  if  the  first  gift  is  invalid;  and  there  is 
no  suspension  of  the  power  of  alienation  dur- 
ing the  period  between  his  death  and  the  deci- 
sion declaring  the  prior  gift  invalid.  Orvik- 
BJutnk  V.  Home  for  the  JfHendless,  118  N.  Y 
S37>  4:  140 


PERSON. 

Who  Are,  see  Definitions,   89;    Oarnibh- 

MENT,  2;  InBOLVBNCT,  4. 

Corporation  as,  see  Conbtitutiohal  Law.  78- 

77, 

Foreign  Government  as,  see  Costs  and  Fbbb. 

15. 
Married  Woman  as,  see  Insolvency,  4, 


PERSONAL    REPRESENTATIVES. 

Who  Are,  see  Deeds,  31. 


PHARmAClSTS. 

Bee  Druggists. 


PHOSPHATE. 

Constitutionality  of  Special  License  to  Take, 
see  Constitutional  Law,  101. 
See  Index  to  Notes  PrecwHling, 


License  of,  see  Lioensb,  85. 


PHOTOGRAPHS. 

As  Evidence,  see  Evidbngb,  862, 368. 

There  is  an  implied  contract  betwren  a  pho- 
tographer and  his  costomer  that  the  negative 
for  which  the  customer  sits  shall  only  be  used 
for  the  printing  of  such  photographic  portraits 
as  the  customer  may  order  or  authorize.  Moorm 
▼•  R^ff,  ^  Minn.  28,  9:  68 


PHTSICAIi  EXAMINATION. 

Before  Trial,  seeDiBoovBBT  and  Lvspection. 

2-8. 
As  Evidence  to  Jury,  see  Evidbkob,  864,  865. 


PHYSICIANS  AND  SUROSOV8. 

1.  Right  to  Practice. 
II.  Duties  AND  Liabilities. 

Survivability  of  Action  against,  see  Acrrox 

OB  Suit,  162. 
Liability  of  Ship  for  Negligence  of.  see  Oar- 

RiEBB,  88,  89. 
Power  to  Confer  Degree  upon,  see  CoixEGEa. 

Equal  Privileges  as  to  Practice  of  Profession 
see  Constitutional  Law,  96-98.  ' 

Right  to  Recover  for  Services  without  Li- 
cense, see  Contracts,  171, 172. 

Presumption  as  to  Negligence  of,  see   Evi- 
dence, 148. 

Evidence  of  Opinion  of.  see  Evidence.  454- 
456,460,481,  468-478,  476,  477,  491. 

Privileged  Conamunications  to,  see  Evidence 
548,  549. 

Evidence  as  to  Skill,  see  Evidencb,  745. 

Variance  in  Proof  of  Negligence  of,  see  Evi- 
dence, 900. 

Effect  of  Judgment  for  Compensation  to  Bar 
Malpractice,  see  JuDaiCENr,  58. 

Slander  of,  see  Libel  and  Slandeb,  26. 

For  Limitation  of  Action  against,  see  LnoTA- 
TioN  OP  Actions,  72. 

Negliffence  of  Employer  in  Respect  to,  see 
Master  and  Servant,  20. 

For  Medical  Colleges,  see  Medical  Colleges. 

Power  of  Agent  to  Employ,  see  Principai. 
AND  Agent,  10-12. 


I.  Riobt  to  Practice, 
See  also  CoNSTrruTiONAi.  Law,  96-98. 

1.  A  diploma  from  an  institution  having  no 
power  to  rive  it  is  not  sufficient  to  entiUe  a 
person  to  demand  a  license  as  physician  from 
the  censors  of  a  medical  society,  under  Vt  R 
L.  §  8911.      Tounuhend  v.  Oray,  63  Vt.  STS", 

«   m^  .  ®8  lis 

2.  The  words  "suitahle  graduate  in  medi- 
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dne,"  iB  the  California  Act  proyidinff  for  the 
appointment  of  a  county  physician,  include  one 
lewdly  licensed  to  practice  medicine  and  sur- 
gery under  the  laws  of  the  State,  although  he 
was  never  graduated  at  any  college,  school,  or 
university  which  confers  the  degree  of  doctor 
of  medicine.  FeopU,  Jokn&m,  v.  EkktWoth 
78  Cal.  141,  2:  770 


II.  Dunxe  ahd  Liabilitibs. 

8.  If  physicians  attending  a  woman  deem  it 
necessary, for  the  preservation  and  prolongation 
of  her  life,  to  perform  an  operation,  they  are 
Justified  in  domg  so  if  she  consents,  whether 
her  husband  consents  or  not  BUUe,  Janney^  v. 
JIawiekeeper,  70  Md.  162,  8:  687 

Skill;  malprarctice. 

4.  The  degree  of  care  and  skill  required  of 
physicians  is  that  reasonable  degree  of  care 
and  skill  which  physicians  ordinarily  exercise 
in  the  treatment  of  their  patients.  Id. 

5.  A  physician  does  not  insure  that  his  treat- 
ment will  be  successful,  but  he  is  bound  to 
bestow  such  reasonable  ordinary  care,  skill, 
and  diligence  as  physicians  in  the  same  neigh- 
borhood, in  the  same  general  line  of  practice, 
ordinarily  have  and  exercise  in  like  cases. 
LatMon  V.  Conaway,  87  W.Va.  16»,  18:  687 

6.  One  who  boldis  himself  out  as  a  healer  of 
diseases,  and  accepts  employment  as  such, 
must  be  held  to  the  duty  of  reasonable  skiil  in 
the  exercise  of  his  vocation;  failing  in  this  he 
must  be  held  liable  for  any  damages  proxi- 
mately caused  by  unskillful  treatment  of  his 
patient.    IMsan  v.  Ha/rringUm,  72  Wis.  591, 

1:  719 

7.  The  employment  of  a  physician  continues 
while  sickness  lasts,  unless  put  an  end  to  by  the 
assent  of  the  parties  or  revoked  by  the  express 
dismissal  of  the  physician.  Lawwn  v.  Cona- 
way,  87  W.  Va.  159,  IS:  627 

8.  The  mere  failure  to  effect  a  cure  docs 
not  even  raise  a  presumption  of  a  want  of 
proi)er  care,  skill,  and  diligence  in  a  physi- 
cian. Id, 

9.  A  clairvoyant  physician  is  liable  for  fail- 
ure to  exercise  the  ordinary  skill  and  know- 
ledge of  a  ph^cian  in  gooa  standing,  practi- 
cing in  the  vicinity,  and  not  merely  the  oidi- 
nary  skill  and  knowledge  of  clairvoyants. 
If  he  holds  himself  out  as  a  medioU  expert,  and 
accepts  employment  as  a  healer  of  diseases,  but 
relies  for  diagnosis  and  remedies  upon  some 
occult  influence  exerted  upon  him,  or  some 
mental  intuition  received  by  him  when  in  an 
abnormal  condition,  he  takes  the  risk  of  the 
quality  or  accuracy  of  such  influence  or  intui- 
tion.   Nd9onY,  Harrington,  72  Wis.  691, 

1:  719 

10.  It  is  the  duty  of  a  physician  who  basset 
a  broken  leg  to  rive  proper  instructions  for 
the  use  and  care  ox  it;  and  for  failure  to  do  so 
he  is  liable  in  case  of  a  resulting  injury.  Beck 
V.  German  Klinik,  78  Iowa,  696,  7:  566 
Almshouse  phj-sieian. 

11 .  A  physician  employed  by  a  city  to  treat 
patients  in  an  almshouse  will  not  be  relieved 
from  liability  to  a  patient  therein  for  failure  to 
exercise  ordinary  care  and  skill,  although  he 
is  paid  by  the  city,  and  not  by  the  patient. 
DuBoi9  y.  Decker,  180  N.  Y.  226,     19:  424 1 

See  Index  to  Notes  Preoeding*. 


Form  of  remedy* 

13.  Where  a  physician  orsurgeon  is  employed 
to  treat  a  patient,  without  any  express  special 
contract  defining  the  character  and  extent  of 
hiB  duty  and  undertaking,  either  an  action  of 
assumpsit  or*  case  may  m  maintained  for  the 
breach  of  the  implied  obligation  arising  from 
such  employment,  caused  by  unskillful,  neg- 
ligent, and  Improper  treatment  of  the  patient. 
Kuhn  Y.Brownfield,  84  W.  Va.  252,  11:  700 
Agpravation  of  ii^ar3r. 

Itt.  Aggravation  of  an  injury  caused  by  the 
malpractice  of  a  surgeon  will  only  mitigate 
damages,  and  not  defeat  a  cause  of  action  for 
the  malpractice.  DuBoii  v.  Decker,  180  N. 
Y.  835,  14:  429 


PICTURE. 

As  Libel,  see  Libel  iLND  9landbb,  89. 


Asssumption  of  Risk  as  to,  see  Master  and 

Sbkvant,  84. 
On  Wharf,  see  Wharves,  2-5. 


PIGEONS. 


Shooting  as  Cruelty  to  Animals,  see  Ahdcals, 
28. 


PILES. 

Constitutional  Right  to  Driver  in  River  Bed, 
see  Constitutional  Law,  69,  119. 

Liability  for,  as  Cause  of  Flood,  see  Waters, 
90. 


PILOT. 

Employment  of,  on  Sunday,  see  Sunday,  8. 


Liens  on,  see  Liens,  66. 


PLACE. 

Allegation  of,  in  Indictment,  see  iNDrcTMEXT 
ETC.,  15-18.  '    ' 

Of  Payment,  see  Payment,  17. 


PLANK  aOAB. 

Impairing  Obligation  of  Contract  as  to  Toll 
see  Contracts,  875.  ' 

As  to  Tolls,  see  also  Toll  Roadb.  2.  4-6. 
Title  of  Statutes  as  to,  see  Statuti^s,  69! 
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PLAT. 

Dedication  by,  see  Dedication,  L  b. 
Of  Park,  Bee  Parks  and  Squarbs,  6. 


PLEADING. 


L  In  General. 

a.  Necesnty ;  Form;  Verification, 

b.  CongtruoHon ;  Impliealion. 

c.  ConelusioM  or  Particulars, 

d.  Defseta  Waived  or  Oured. 

e.  ExhiMU;  BiUof  Particulars. 

f.  JudgmsrU  On  or  Bditf  Under. 

g.  Admissions. 
h.  Amendments. 

i.  Supplemental;  FUing  after  Default. 
].  Surplusage;  Striking  Out. 
K.  Pleading  Laws. 

n.  Declaration  or  Complaint. 

a.  Right  to  Sue;  Description  of  Pcvrties. 

b.  Statement  of  Cause  Generally. 
c  Negation  of  Dtfense. 

d.  AUegations  as  to  Damages. 

e.  On  Contrciet  Liability ;  Lien. 

f.  For  NegUgenee. 

g.  For  Libdor  Slander. 

h.  For  Torts,  Ir^uries,  or  Nuisance. 
1.  For  Infringement, 
i.  Asto  Title  to  Beal  Property, 
k.  Estates  qf  Decedents ;  Wills;  Trusts. 
U  As  to  Corporate  Matters. 
m.  Miscellaneous. 

ni.  Pleas  and  Answers. 

a.  In  General. 

b.  What  Must  Be  Pleaded. 

c.  What  May  Be  Beaded. 

d.  Suffideney. 

TV.  Gross-Bill;  Counterclaim;  Rbflt. 
y.  Demurrer. 

Deview  of  Decision  as  to,  see  Appeal  and 

Error,  177,  178, 
Raising  Questions  of,  on  Appeal  for  the  First 

Time,  see  Appeal  and  Error,  203-207. 
Waiver  of  Objections  to,  see  Appeal  and 

Error,  221-225. 
Reversal  for  Errors  as  to,  see  Appeal  and 

Error,  278-283. 
As  Evidence,  see  Evidence,  808-810. 
Evidence  under    Particular    Pleadings,  see 

Evidence,  794-810. 
Sufficiency  of  Evidence  to  Overcome,    see 

Eyidknob,  8o2,  853. 
Seal  on  Pleading,  see  Pleading,  5. 
In  Mandamus  Proceedings,  see  Mandamus, 

60^5. 


I.  In  General. 
a.  Necessity;  Form;  Vnification. 

1.  A  court  of  law  having  equity  jurisdic- 
tion cannot  exercise  it  without  pleadings  suit- 
able for  the  purpose.  Patterson  v.  Lawrence, 
88  Ga.  703,  7:  148 

2.  Although  forms  of  pleading  are  no  long- 
er essential,  the  parties  should  adhere  to  the 
^'ordinary  and  concise  language"  of  approved 
forms,  in  stating  causes  of  action  as  weU  as 
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grounds  of  defense.     Johnson  ▼.  Bobinson 
Oonsol.  Min.  Co.  18  Colo.  258,  6:  769 

8.  Statements  of  facts  in  pleadinn,  under 
the  Colorado  Code,  should  be  in  ordmary  and 
concise  language,  without  unnecessary  repe- 
tition.   Coffey  V.  J^^A,15  Colo.  184,  l6:  185 

4  The  use  of  the  participial  form  of  verbs 
In  stating  facts  constituting  a  cause  of  action, 
instead  of  the  more  direct  and  positive  form  of 
statement,  will  not  render  a  pleading  bad  on 
demurrer,  If  it  is  plain  that  the  facts  are  in- 
tended to  be  positivelv  alleged*  BatireU  ▼. 
Ohio  River  R  Co.  84  W.  Va.  232,  11:  «90 
SeaL 

5.  A  bill  in  equity  in  the  name  of  an  in- 
corporated (Atj,  signed  by  the  council,  need 
not  liave  the  city  seal  annexed.  MoundsvUie  ▼. 
Ohio  River  R.  Co.  87  W.  Va.  »2,  80:  161 
Veriilcation. 

6.  A  bill  for  an  injunction  need  not  be  veri- 
fied at  the  time  it  is  signed.  Black  v.  Henrtf 
G.  Allen  Co.  (0.  0.  8.  D.  N.  Y.)  42  Fed.  Rep. 
618,  9:  488 

7.  Averments  upon  information  and  belief 
are  insuflOicient  in  the  absence  of  any  allega- 
tion that  the  information  is  true.  Memphie  4b 
C.  R.  Co.  y.  Woods,  88  Ala.  680,         7:  605 

8.  A  general  denial  which  puts  in  issue  the 
execution  of  an  insurance  policy  should  be 
verified  under  the  Alabama  Code.  Equitable 
Acei.  Ins.  Co.  v.  Osbom,  90  Ala.  201, 

18:  267 

9.  A  plea  defectively  verified  may  be  ver- 
ified in  open  court  at  the  trial,  under  Ga.  Code, 
§  8479,  relating  to  amendments,  and  U.  8. 
Rev.  Stat,  g  954,  permitting  the  amendment, 
at  any  time,  of  any  defect  in  process  or  plead- 
ings. Bank  of  Edgefield  v.  Farmers  Oo-Oper- 
ative  Mfg.  Co.  (C.  C.  App.  6th  C.)  2  U.  S. 
App.  282,  18:  801 

b.  Construction;  ImplieaOon. 

10.  Allegations  that  defendant's  horse  was 
badly  broken  and  more  or  less  unmanageable, 
and  that,  as  plaintiff  and  defendant  am>roached 
each  other  on  the  highway,  "defendant  care- 
lessly and  negligently  drove  or  permitted  his 
horse  to  go  across  the  highway  and  to  strike 
violently  against  the  mare  of  plaintifl," — do  not 
show  that  the  action  is  founded  upon  a  viola- 
tion of  a  statute  requiring  persons  driving  on  a 
highway  when  they  meet  to  turn  to  the  right 
and  eaciigive  hali'^  the  traveled  path.  J9ro»- 
choTt  V.  iZtUe,  59  Conn.  1,  1 1:  88 

11  .The  notice  of  the  existence  and  terms  of  a 
will,  implied  by  a  charge  of  fraud  In  conceal- 
ing them,  is  actual,  and  not  merely  oonstractive 
notice.  Kansas  City  Land  Co.  v.  J/ill,  87 
Tenn.  589,  6:  46 

12.  An  allegation  that  suits  were  duly  en- 
tered in  court,  and  are  still  pending,  implies 
that  the  writs  were  served  on  the  defendant. 
Binney  v.  Globe  Nat.  Bank,  150  Msss.  574, 

6:  879 

c.  Conclusions  or  PartieularSt 

See  also  infra,  187-189,  206,  207,  224,  252. 

18.  A  plea  which  states  only  legal  condu- 
sions,  instead  of  facts,  is  demurrable.  EeruO' 
ableA€ci.Ins.Co.Y.Osbom,90Altk.201,lZi  887 
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14.  A  general  allegation  that  the  notice  re- 
quired by  statute  to  be  given  in  case  of  an  in- 
Juiy  sustained  by  reason  of  a  defective  high- 
way  was  given  within  the  required  time  is 
fumdent,  without  setting  out  the  form  of  the 
notice  at  length.  Caimeross  v.  Fetcaukeef  78 
Wis.  66,  10:  478 

15.  Allegations  that  a  person  died  an  inhab 
itant  of  and  domiciled  in  a  certain  county  of 
another  State,  and  that  letters  of  admlDistration 
were  duly  administered  to  her  husband  by  the 
surrogate  of  that  county,  and  that  the  latter  had 
jurisdiction  and  was  duly  authorized,  etc. , — are 
sufficient  to  authorize  proof  of  the  laws  of  the 
State  and  of  the  surrogate's  jurisdiction,  in  the 
absence  of  any  demand  that  they  be  made  more 
specific.  ScMuter  v.  Bowery  hvo.  Bank,  117 
N.  Y.  125.  5:  641 

IB.In  a  suit  on  a  contractor's  bond  for  failure 
to  construct  a  building  in  accordance  with  a 
contract,  a  petition  which  does  not  allege 
wherein  the  defects  consisted  is  subject  to  ex- 
ceptions.   Boettler  v.  Tendick,  78  Tex.  488, 

6:  270 

17.  An  allegation  in  a  complaint,  of  apriori- 
ty of  appropriation  of  the  water  of  a  natural 
stream,  states  only  a  conclusion  of  law;  and 
where  the  complaint  does  not  allege  a  prior  di- 
version and  application  of  the  water  to  a  bene- 
ficial use,  the  complaint  is  fatally  defective 
upon  demurrer.  IxxTfMrB  High  Line  Canal  v. 
Southwarth,  18  Colo.  Ill,  4:  767 
See  also  irtfray  55. 

Value. 

18.  An  allegation  in  a  complaint,  that  the 
property  in  question  was  of  *'  great  value,"  is 
not  insufficient  on  demurrer  as  an  allegation  of 
value.    Phanix  1m,  Oo,  v.  Penntylwinia  Co. 

(Ind.)  20:  405 

Interest. 

19.  A  sufficient  allegation  of  an  interest  in 
and  a  right  to,  the  possession  of  land,  is  made 
in  a  complaint  to  quiet  title,  by  a  statement  of 
facts  which  show  such  interest.  Wagner  v. 
Law.  3  Wash.  500,  16:  784 
Undue  influence. 

20.  An  averment  that  deceased  *'  was  very 
feeble,  both  in  mind  and  body,"  and  "was 
persuaded  and  induced,  through  some  undue 
and  improper  influence  unknown  to  complain- 
ants, to  execute"  a  certain  deed,  and  not  stat- 
ing facts  constituting  such  undue  influence,  is 
insufficient.    Jackson  v.  Rowell,  87  Ala.  685, 

4:  e87 
Fraud. 
See  also  infra,  178,  179. 

21.  When  fraud  is  relied  upon,  it  must  be 
pleaded  specifically  and  in  detail,  or  evidence 
to  show  it  will  be  inadmissible.  SoutJiall  v. 
^y-M^,  85  Va.  403,  1:  641 

22.  An  averment  characterizing  as  fraudu- 
lent a  representation  by  a  codefendant  in  tres- 
pass that  he  was  to  enter  the  premises  and 
obtain  a  shovel  is  insufficient  to  raise  the 
question  of  fraud  therein,  without  averring 
facts  necessary  to  establish  fraud.  Bennett 
V.  Mclniire,  121  Ind.  231,  6:  786 

23.  A  complaint  alleging  that  a  deed  was 
made  with  "intent"  to  delay,  hinder,  and  de- 
fraud creditors,  and  is  therefore  void,  suffi- 
ciently alleges  the  fraudulent  character  of  the 
deed  as  a  fact  which  is  admitted  by  a  demur- 
See  Index  to  Notes  Preeedlacw 


rer,  and  is  not  an  allegation  of  a  conclusion, 
Riky  V.  Carter,  76  Md.  581,  19:  489 

d.  Defects  Waived  or  Cured, 

24.  In  Missouri,  if  a  defendant  pleads  to  the 
merits  he  waives  everything  in  the  petition  ex- 
cept that  the  petition  'does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that 
the  court  has  no  jurisdiction  over  the  subject 
matter.    Paddock  v.  Somes,  102  Mo.  226, 

10:  264 

25.  Filing  an  answer  to  the  merits  and  go- 
ing to  trial  waives  any  objection  to  the  sum- 
mons, or  to  the  jurisaiction  of  the  court  over 
the  person  of  defendant.  Union  Pac,  JS.  Co. 
V.  Ve  Buak,  12  Colo.  294,  8:  860 

26.  The  omission  of  a  prayer  for  process  is 
amendable,  and  is  waivea  by  appearance  and 
pleading.  Lyons  v.  Planters  Loan  <§  Sav. 
Bank,  86  Oa.  485,  12:  166 

27.  Demurring  generally  to  the  plaintiffs 
petition  is  pleading  to  the  merits.  After  ap- 
pearance at  the  first  term,  and  demurring  gen- 
erally at  a  subsequent  term,  it  is  too  late  to 
raise  the  question  of  service,  by  motion  or 
otherwise.  Id. 

28.  An  issue  tendered  by  defendant,  that  a 
person  for  whose  death  an  action  is  brought 
was  not  a  passenger,  which  issue  is  accepted 
and  joined  by  phuntiff ,  waives  an  objection  to 
the  complaint  for  failure  to  allege  that  he  was 
a  passenger.  Wagner  v.  Missouri  P,  B,  Go. 
97  Mo.  512,  8:  166 

29.  Inconsistency  or  repugnancy  of  allega- 
tions is  waived  by  failure  to  demur.  Ameri" 
can  Freehold  Land  Mortg.  Co.  v.  SeiceUj  29 
Ala.  163,  18:  299 

80.  Though  a  petition  may  be  subject  to 
objection  because  an  action  for  fraud  and  one 
on  breach  of  warranty  are  set  out  in  each 
count,  if  defendant  fails  to  make  objection, 
the  court  mav  properly  submit  to  the  jury 
both  causes  of  action  on  each  count.  Joy  v. 
Biteer,  77  Iowa,  73,  '    8s  184 

31.  An  objection  that  a  disclaimer  in  an 
action  by  writ  of  entry  was  not  filed  at  the 
same  time  with  a  plea  of  nul  disseisin  comea 
too  late  when  first  made  at  the  argument. 
Tappan  v.  Boston  Water  Power  Co,  157  Mass. 
24,  16:  868 

Cured  by  opponent*^  pleading. 

82.  Failure  of  a  complaint  to  state  a  cause  of 
action  is  cured  by  the  filing  of  a  cross-com- 
plaint in  which  the  omitted  facts  are  stated, 
even  though  a  demurrer  was  interposed. 
Cohen  V.  Knox,  90  Gal.  266,  18:  71 1 

88.  A  defective  complaint  is  cured  by  an  an- 
swer in  which  the  defects  are  supplied,  unless, 
after  the  overruling  of  a  general  demurrer  to 
the  complaint,  the  answer  consists  of  denials 
only.  Johnson  v.  BMnson  Conshl,  Mtn.  Co, 
18  Colo.  258.  6s  769 

84.  An  allegation  in  an  answer,  that  a  re- 
ward claimed  was  for  the  "  arrest  and  convic- 
tion" of  three  thieves,  citizens  of  a  certain 
place,  does  not  cure  a  failure  to  allege  in  the 
complaint  that  the  offer  was  for  the  conviction 
as  well  as  for  the  capture  of  the  guilty  party, 
since  the  answer  relates  only  to  the  persons 
mentioned  therein.  Morris  v.  Kassling  (Tex.) 
79  Tex.  141,  11:898 
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35.  To  a  bill  to  restrain  the  infringement  of 
copyrights  of  maps,  it  is  proper  to  attach 
copies  of  the  infringed  and  infringing  maps  as 
parts  thereof.  Black  v.  Henry  8.  Allen  Oo, 
(G.  C.  S.  D.  N.  T.)  4a  Fed.  Rep.  618,  9:  488 

86.  The  complaint  in  an  action  to  recover 
damages  for  slander  of  title  by  charging  that 
plaintiff  had  broken  the  covenants  ox  certain 
leases  and  forfeited  all  rights  thereunder  must 
aver  facts  sufficient  to  show  that  plaintiff  had 
lights  under  the  leases  and  that  there  were 
covenants  to  be  broken;  and  the  want  of  such 
averments  is  not  cured  by  the  fact  that  the 
leases  themselves,  from  an  inspection  of  which 
all  such  facts  would  appear,  were  attached  as 
exhibits  to  Uie  complaint, — at  least  where  they 
were  attached  mei^y  to  identify  the  leased 
land.  Burkett  Y.0nfflth,90  Cal.  582,  18:  707 

37.  The  difference  between  a  complaint  and 
a  receipt  attached  as  an  exhibit,  in  respect  to 
the  date  of  a  payment,  does  not  make  the  com- 
plaint demurrable.  Erickeon  t.  Brookings 
County  {S.  D . )  18:847 

BiU  of  paxticulars* 

88.  A  bill  of  particulars  need  not  be  ordered 
In  an  action  of  tort,  where  the  case  is  stated  in 
the  declaration  with  sufficient  fullness  to  ap- 
prise the  defendant  of  its  character.  Biehmond 
di  D.  It.  (Jo.  v.  Payne,  86  Va.  481,        6:  849 

89.  No  bill  of  particulars  need  be  filed  un- 
der a  pleading  which  sets  up  a  single  mechan- 
ics' lien.    Mmhul  t.  Tabbe,  61  Minn.  — , 

17:  815 

f.  Judgment  On  or  Belitf  Uhdet\ 

40.  A  motion  for  a  judgment  on  the  plead- 
ings will  not  be  allowed,  under  Or.  Comp. 
1887,  §  78,  unless  the  defense  is  admitted  by 
the  failure  to  reply  thereto,  and  the  matter 
contained  therein  is  not  otherwise  contested  or 
put  in  issue  in  the  pleadings,  and  Is  sufficient 
to  justify  ihe  judgment  Watkindt  t.  SoutAerti 
R  Oo.  (O.  O.  D.  Or.)  14  Bawy.  80,      4:  889 

41.  No  relief  can  be  granted  under  a  bill 
based  on  fraud,  where  the  charge  of  fraud  was 
not  sustained.  Spies  v.  Ghieago  &  E.  L  R.  Oo, 
(0.  C.  S.  D.  N.  Y.)  40  Fed.  Rep.  84,   6:  666 

42.  A  complaint  based  on  the  sole  ground  of 
the  nonexistence  of  a  corporation  cannot  sus- 
tain a  judgment  by  which  that  question  is  left 
wholly  imdetermined,  but  which  decrees  that 
plaintiffs  recover  certain  franchises  of  the  de- 
fendants, which  the  latter  are  Uiereby  enjoined 
from  exercising.  JPeople,  AUomey-Qenerai,  v. 
Stanford,  77  Oal.  860,  8:  98 

43.  An  action  brought,  not  upon  insurance 
policies,  but  upon  an  adjustment  under  ac- 
cepted proofs  of  loss  as  a  basis,  cannot  be 
sustained  where  the  defendant  has  paid  the 
amount  agreed  on  in  the  adjustment,  and  re- 
ceived a  surrender  of  the  policies  and  a  receipt 
in  full,  merely  because  of  an  alleged  error  in 
the  settlement,  caused  by  a  mistake  of  both 
parties  in  supposing  that  another  insurer  was 
liable  for  a  portion  of  the  loss.  Plaintiff,  hav- 
ing made  the  adjustment  a  basis  for  his  suit, 
cannot  avoid  the  effect  of  defenses  arising 
therefrom  by  alleging  error  in  the  settlement. 
Saville  v.  .^^na  Ins.  Oo.  8  Mont.  419,  8:  648 

See  Inclez  to  Notes  Preeedlac. 


44.  A  custom  which  is  not  pleaded  cannot  be 
considered  as  modlMng  an  unambiguoua 
written  promise  on  which  an  action  is  baaed. 
Lindley  v.  Wat^H^  Fir^t  NaL  Bank,  76  Iowa, 
629,  8:  709 

45.  Where  the  material  fact  in  controversy 
is  only  the  existence  of  a  debt,  the  judse  naay 
decree  the  appropriate  equitable  relief  under 
the  allegations  of  the  pleadings  and  the  admia- 
sions  of  the  answer,  upon  a  verdict  of  the  jury 
finding  in  favor  of  the  plaintiff,  so  much  for 
principal  and  so  much  for  interest  Lyon*  y. 
Planters  Loan  db  Sav.  Bank,  86  Ga.  485, 

18:  156 

46.  Plaintiff  in  an  action  upon  a  warranty 
cannot  recover  interest  for  a  longer  period  than 
asked  in  his  petition.  Winney  v.  Sandwich 
Mfg.  Oo.  (Iowa)  18:  684 

g.  Admismne, 

47.  Where  a  complaint  alleges  a  written  de- 
mand for  possession  before  the  action,  which 
is  not  denied  by  the  answer,,  the  demand  need 
not  be  proved.     Oassert  v.  Bogk,  7  Mont.  S65, 

1:  840 

48.  Where  a  petition  contains  an  allegation 
that  the  plaintiffs  were  partners,  which  is  not 
denied  under  oath,  the  partnership  need  not 
be  established  by  proof.  Oood  v.  Galtiesion 
H.  A  8.  A.  R.  Co.  (Tex.)  4:  801 

49.  Where  a  complaint,  which  seeks  to  hold 
certain  persons  individually  liable  for  the  debts 
of  a  voluntaiy  unincorporated  association  al- 
leges that  at  the  time  of  the  incnrring  of  soch 
debt  and  for  many  ^ears  before  defendants  con- 
stituted such  association,  an  admission  in  the 
answer  that  defendants  were  previous  to  that 
time  members  of,  and  met  at,  a  certain  church 
and  conducted  relip;ious  exercises  according  to 
the  rites  and  doctnnes'of  said  church,  is  equiv- 
alent to  an  admission  that  defendants  were 
members  of  the  association  as  cdiarged,  and  will 
render  proof  of  such  fact  unnecessary*  Sheeky 
V.  Blake,  77  Wis.  894,  9:  664 

60.  Where  a  common  carrier  sued  for  fail- 
ure to  deliver  goods  fails  to  deny  under  oath 
that  a  written  contract  set  up  by  plaintiiS  was 
made  with  him  by  a  railroad  agent  of  a  com- 
pany which  is  not  a  defendant,  and  that  he 
was  acting  as  agent  also  for  defendant,  and 
that  defendant  was  connecting  carrier  with 
the  contracting  company,  each  acting  for  the 
other  in  contracting  for  transportation, — ^no 
evidence  is  necessary  on  that  issue  for_plaln- 
tiff.  International  S  Q.  N.  B.  Oo.  v.  Ti$dnle 
74  Tex.  8,  4:  646 

61.  The  failure  of  defendant  in  an  action  on  a 
benefit  certificate  to  deny  an  explicit  averment  of 
the  declaration  that  there  was  duly  prepared  a 
paper  in  the  usual  form,  assuring  to  plaintiff 
the  sum  demanded  on  the  occurrence  of  death, 
etc.,  is  an  admission  of  the  execution  of  the 
certificate,  for  the  purpose  of  the  trial,  under 
Rule  79  of  the  Michigan  Circuit  Court.  Lin^ 
ctwr  V.  Supreme  Lodge  K.ofH.l^  Mich.  SI  6, 

8:  806 

62.  Contributory  negligence  is  a  defense 
which  necessarily  implies  negligence  on  the 
part  of  the  defendant,  and  is  therefore  a  plea 
of  confession  and  avoidance.  Watkinds  ▼. 
Southern  P.  Oo.  (D.  C.  D.  Or.)  14  Sawy. 
80,  4:  889 
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58.  The  Terified  plea  of  non  »t  factum  is  un- 
affected by  other  answers  containing  admis- 
sions.   Pdlm&r  y.  Poor,  131  Ind.  135,  6:  469 

04.  Allegations  of  a  petition  for  an  injunc- 
tion, that  the  right  and  liberty  of  contracting 
with  reference  to  Its  business  is  denied  to  the 
petitioner,  and  that  its  property  is  therefore 
taken  from  it  without  its  consent,  and  that  it 
is  compelled  to  enter  into  inyoluntary,  unrea- 
sonable, and  unprofitable  contracts, — do  not 
amount  to  allegations  of  facts,  but  to  mere 
statements  of  conclusions,  and  are  not,  there- 
fore, admitted  by  a  motion  to  dissolye  the 
injunction.  Burlington^  0,  B,  dk  2^.  B,  Oo.  y. 
Dey,  82  Iowa,  812,  18:  486 

B^  demurrer. 

55.  Ayerments  of  legal  conclusions  from 
facts  stated,  or  of  facts  not  well  pleaded,  are 
not  admitt^  by  a  general  demurrer  to  the 
pleading.  State,  Wem,  v.  EdgerUm  School 
Board,  76  Wis.  177,  7:  880 

56.  A  demurrer  to  a  declaration  which  sets 
out  ambiguous  language  as  libelous,  explaining 
its  meanine  by  innuendo  and  alleging  malice, 
admits  botn  the  meaning  supplied  by  the  innu- 
endo and  the  malice  charged.  Belknap  y.  Bell 
68  Mich.  588,  11x78 

h.  Amendmenti. 

See  also  i^fra,  240. 

57.  After  yerdict  for  the  plaintiff  the  com- 
plaint may  be  considered  amended  to  conform 
to  the  proof.  St.  Lotus,  A,  d  T.  B,  Co.  y. 
TripUtt,  54  Ark .  289,  11 :  778 

58.  After  a  declaration  has  been  amended 
«  motion  to  dismiss  the  action  raises  no  ques- 
tion as  to  the  right  to  amend,  but  only  touching 
the  sufficiency  of  the  declaration  as  amended. 
CShields  y.  Georgia  F.  B,  Co.  88  Ga,  621, 

6;  168 
69.  An  amendment  to  recover  money  other 
than  as  damages  founded  upon  recoyery  of  the 
property,  in  an  action  for  wrongful  detention 
of  property,  would  constitute  a  new  cause  of 
action,  not  within  the  power  of  the  referee  to 
^?rant,  under  N.  Y.  Code,  S  728.  National 
Steanuhip  (Jo.  y.  Bheahan,  122  A.  Y.461, 

10:  788 

60.  A  plaintiff  who  failed  to  allege  in  an 
action,  under  Mich.  Act  1887,  No.  818,  to  re- 
coyer  damages  for  a  sale  of  intoxicating  liquors 
to  one  in  the  habit  of  getting  intoxicated,  that 
defendant  knew  that  such  person  was  in  the 
habit  of  becoming  intoxicated,  should,  where 
that  question  is  raised  for  the  first  time  upon 
the  tnal,  be  allowed  to  amend  by  inserting  that 
alleeation.     Fletcher  y.  Forler,  88  Mich.  62. 

^  10:  80 

61.  Where  plaintiff's  pleading  on  his  first 
trial  alleged  every  fact  necessary  to  show  that 
he  is  entitled  to  relief  in  some  form  against 
an  insurance  company,  after  it  has  been  de- 
cided on  appeal  that  he  made  a  mistake  in 
demanding  judgment  for  the  amount  of  an 
insurance  policy,  instead  of  demanding  that 
an  assessment  be  made,  he  may.  after  the 
cause  has  been  remanded  to  the  trial  court, 
amend  the  prayer  of  his  petition  accordingly. 
Newman  y.  Covenant  Mut  Ben.  Asm,  76  Iowa, 
««,  1:  «M 

62.  In  an  action  against  an  individual  for 

See  Index  to  Notes  Preoedincw 


fraudulent  representations  made  fortne  pur- 
pose  of  inducing  the  purchase  of  property,  if 
the  evidence  shows  the  sale  to  have  been  made 
by  a  firm,  an  amendment  will  be  allowed  at 
any  time.  Doming  v.  BaHing,  l4«  Mass. 
504,  8:  748 

68.  A  refusal  to  allow  an  amended  para- 
graph of  a  complaint  to  be  filed  is  not  error 
when  the  application  is  made  after  trial,  and 
the  amendment  makes  an  entire  change  of  the 
theory  of  the  case,  and  would  make  new  issues 
necessary,  requiring,  perhaps,  a  different 
mode  of  trial.    Leuiark  v.  Carter,  117  Ind.  206, 

8:  440 

64.  In  case  of  variance  between  allegation 
and  evidence  appearing  on  trial  of  an  action  at 
law,  such  amendment  of  pleadings  should  be 
allowed  as  tends  to  promote  the  fair  trial  of  the 
matter  in  controversy  on  which  the  action  was 
originally  really  based,  provided  such  amend- 
ments  do  not  introduce  a  new  substantive 
cause  of  action  different  from  that  declared 
upon,  and  different  from  that  which  the  partj 
intended  to  declare  upon  when  he  brought  his 
suit.    Kuhn  y.  Brownfleld,  84  W .  Va.  252, 

11:  700 

66.  After  a  demurrer  has  been  sustained  to  a 
complaint  consisting  of  a  single  count,  it  can- 
not be.  amended  by  adding  other  counts  to 
the  old  one  and  as  a  part  of  each  new  one  re- 
ferring to  and  adopting  specified  portions  of  the 
old  one.  Birminghcm  S,  d  E,  Co,  v.  AUen 
(Ala.)  80:  457 

Ab  to  parties ;  to  sastaln  lurisdiction* 

66.  A  bill  by  the  guardian  of  an  insane  per. 
■on  to  set  aside  transfers  of  his  property  ob- 
tained by  fraud  may  be  amended  by  substitut- 
ing the  ward  as  plaintiff.  Lombard  v.  Morse 
155  Mass.  136,  14:  878 

67.  A  complaint  by  a  limited  partnership 
attemptlne  to  sue  In  a  federal  court  may  be 
amended  by  substituting  the  individuals  who 
compose  it  as  plaintiffs,  where  their  citizenship 
will  sustain  the  jurisdiction  of  the  court.  Im- 
perial  Bef.  Co.  v.  Wyman  (C.  C.  N.  D.  Ohio) 
38  Fed.  Rep.  574,  8:  508 

68.  A  defendant  in  a  federal  court  must  be 
allowed,  even  after  the  trial  has  commenced, 
to  amend  his  pleadings  for  the  purpose  of  rais- 
ing a  question  as  to  the  Juiisdiction  of  the 
court.  Id, 

i  Supplemental;  Filing  ctfter DtfauU, 

69.  If  a  complaint  states  no  cause  of  action 
it  cannot  be  sustained  by  a  supplemental  plead- 
ing setting  up  matters  that  occurred  after  the 
commencement  of  the  suit.  Meyer  v.  Berlandi 
80  Minn.  488,  1:  777 

70.  Where  a  complainant  files  an  original 
bin  as  mortgagee  to  enjoin  the  making  of  a  tax 
deed  of  the  moHgaged  property  to  a  thbd  per- 
son, and  subsequently^  foreclosea  his  mortgage 
and  goes  into  possession  of  the  premises,  he 
may  exhibit  a  supplemental  bill  setting  out  the 
title  which  has  been  conveyed  to  him  under 
the  foreclosure  proceedings.  Miller  v.  CVw< 
185  lU.  190,  10:  898 

71.  Where  an  original  bill  Is  suflElcient  for 
one  kind  of  relief,  and  facts  afterwards  occur 
which  entitle  complainant  to  other  and  more 
extensive  relief,  he  may  have  such  relief  by 
setting  out  t^e  new  matter  in  a  supplemental 
bill.  I^- 
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After  defanlt. 

72,  It  is  not  abuse  of  discretion  on  tbe 
part  of  tbe  trial  court  to  require  a  defendant, 
before  being  permitted  to  file  an  answer  for 
wbicb  he  has  become  in  default,  to  pay  $26 
costs.  Meineri  v.  IMteriek  Miller  Brew.  Co. 
78  Wis.  864,  10:  586 

78.  It  is  not  error  for  the  court  to  require  a 
defendant  who  tenders  an  answer  after  be  has 
become  in  default  for  the  same,  to  strike  there- 
from idl  proposed  defenses  wliich  are  not  valid, 
as  a  condition  to  being  allowed  to  file  it.    Id, 

].  Surplusage;  Btriking  Out. 

See  also  inftra,  88. 

74.  Upon  a  bill  for  infringement  of  a  patent 
in  an  alleffation  of  prior  use,  the  words,  with 
the  knowledge,  acquiescence,  and  consent  of 
the  inventor,^  may  be  disregarded  as  surplus- 
age. CampbeU  v.  Neu>  York  (C.  C.  S.  D.  N. 
Y.)  85  Fed.  Rep.  504,  1 :  48 

75.  So  much  of  a  bill  to  foreclose  as  seeks  to 
impose  an  additional  burden  on  the  mortgaged 
premises,  not  shown  to  be  a  part  of  the  mort- 
gage contract,  will  be  stricken  out.  Lambert- 
tiUe  Nat  Batik  v.  McOready  Bag  A  Paper  Co. 
(N.  J.  Ch.)   (Not  to  bo  Rep.)  1:  884 

76.  Unoer  the  Missouri  Practice  Act*a  mo- 
tion to  strike  out  a  pleading  must  be  in  writing, 
specifying  the  grounds,  and  be  filed  one  day 
before  bemg  heard;  and  it  is  erroneous  to  strike 
out,  on  the  oral  motion  of  defendant,  a  portion 
of  the  petition.  Paddock  v.  Somes,  102  Mo. 
226,  10:  264 

k.  Pleading  Laws, 

77. Though  it  is  sometimes  necessary  to  plead 
the  facts  on  which  the  illegality  of  a  contract 
or  transaction  may  depend,  it  is  never  neces- 
sary to  plead  the  law.  Whenever  the  fact  ap- 
pears, the  parties  may  insist  on  the  law  appli- 
cable to  it.  Handy  v.  Globe  Pub,  Co,  41  Minn. 
188,  4:  466 

But  Bee  infray  171. 

78,  To  plead  a  private  statute,  imder  Ky. 
Civ.  Ck>de,  §  119,  subs.  2,  a  party  must  at  least 
state  its  title  and  the  dajr  on  which  it  became 
a  law.  Zabel  v.  LouisviUe  Bapt,  OrpTians 
Home,  92  Ky.  89,  18:  668 

79.  If  defendant  in  an  action  on  a  bill  of 
exchange  seeks  the  benefits  of  provisions  of  the 
law  of  a  foreign  State  where  the  biU  was 
drawn  and  is  payable,  which  limit  the  amouot 
of  attorneys'  fees  to  be  allowed,  he  must  sub- 
stantially set  out  such  law  in  his  answer. 
Alleging  his  conclusions  as  to  its  provisions 
is  insulticient.  Barik  of  Commerce  v.  Fuqua 
11  Mont.  2^,  14:  688 


II.  Deolaration  ob  Complaint. 
a.  RigTUtoSue;  Description  of  Parties, 

80.  An  allegation  that  both  parties  to  a  suit 
reside  in  a  certain  city  and  county,  "where 
thev  now  are,  and  for  several  years  have  been 
residents,"  and  that  for  many  months  plaintiff 
has  been  engaged  in  railroad  shops  at  that 
place,  and  tluit  a  garnishment  suit  was  insti- 
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tuted  against  him, — sufllciently  alleges  his 
residence  at  that  place  at  the  time  snch  suit 
was  commenced.    Moton  v.  HuU,  77  Tex.  80, 

8:  788 
81.  A  sufficient  allegation  of  plaintiff's  resi- 
dence at  the  commencement  of  the  action  is 
made  by  an  averment,  in  a  complaint  to  annul 
a  marriage  on  the  ground  that  one  of  the  par- 
ties was  not  of  the  statutory  age  of  consent, 
that  the  parties  have  been  residents  of  the  State 
for  one  year  immediately  preceding  the  com- 
mencement of  the  action.  JSliot  v.  JSliot 
77  Wis.  684,  10:  668 

83.  In  an  action  in  a  circuit  court  of  the 
United  States,  founded  upon  contract,  brought 
by  an  assignee  of  the  contract,  the  declaration 
should  show  that  the  suit  could  have  been  main- 
tained by  the  assignor,  if  no  assignment  bad 
been  made.  BeptMic  Iron  Min.  Co.  v.  Joru^ 
(C.  0.  N.  D.  Ga.)  37  Fed.  Rep.  721,    8:  746 

88.  The  description,in  a  declaration,  of  a  de- 
fendant as  administrator,  where  the  suit  ia 
against  him  personally,  may  be  rejected  aa  sur- 
plusage.   Bich  y.  Bowles,  64  Vt.  408, 

16:  860 

84.  The  words  ' '  administrator  of*  a  certain 
person's  estate,  following  the  name  of  a  de- 
fendant, wiU  be  held  descriptive  of  his  person 
only,  and  not  of  the  character  or  capacit;^  in 
which  he  is  sued,  if  the  declaration  is  against 
him  personally.  ld» 

85.  Where  the  title  gives  in  full  the  names 
of  plaintiff's  partners,  they  need  not  be  repeat- 
ed in  alleging  the  partnership.  Adams  Eaep. 
Co.  V.  Harris,  120  Ind.  78,  7:  814 

86.  Misdescription  in  a  complaint,  of  a  co- 
partnership defendant  as  a  corporation,  will 
not  defeat  recovery  on  its  contract,  when  it 
fails  in  iu  answer  to  set  forth  its  legal  atotua 
clearly  and  without  equivocation  or  evasion. 
Wright  y.  London  F.  Ins.  Ajuo,  (Mont.) 

19:  811 
Ab  to  corporation. 

87.  A  complaint  against  '*  Adams  Express 
Company"  need  not  specifically  allege  that  it 
is  a  corporation.  That  fact  is  imported  by  its 
name.  AdamA  Eacfp,  Co,  v.  Harris,  120  Ind. 
78.  7:  814 

88.  Where  the  existence  of  a  corporation  is 
expressly  averred  or  admitted,  it  \&  not  8ol&- 
cient  to  allege  that  it  has  ceased  to  exist.  The 
facts  showing  that  its  existence  has  terminated 
must  be  set  forth.  People,  Attomey»Qeneral, 
V.  Stanf&id,  77  Cal.  860,  8:  98 

89.  An  averment  that  a  street-railroad  com- 
pany was  duly  incorporated  under  the  laws  of 
the  state  of  Ohio  is  a  sufficient  averment  of  in- 
corporation since  the  adoption  of  the  present 
Constitution  of  the  state,  as  no  statute  pre- 
viously existed  authorizing  incorporation,  and 
therefore  that  the  stockholders  were  su^ectto 
the  personal  liability  imposed  by  that  Consti- 
tution.   Bider  y.  Bhitehey,  49  Ohio  St.  285, 

16:  618 

b.  Statement  of  Cause  OenerdUy, 

90.  A  complaint  which  states  facts  consti- 
tuting a  prima  facie  case  is  good  as  against  a 
demurrer,  although  it  lacks  symmetry  and 
precision  and  states  the  facts  somewhat  vatcue- 
fy  and  obscurely.  Davidson  v.  Coon,  125  Ind. 
497,  9:  684 
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91.  A  demurrer  is  proi>erl7  Bttstained  to  a 
paragraph  of  a  complaint  which  proceeds 
upon  no  definite  theory.  Markov&r  v.  KrausSy 
l»2Ind.  294,  17:806 

92.  The  sufficiency  or  insufficiency  of  a 
complaint  is  to  be  judged  by  the  facts  stated 
therein,  and  not  by  its  prayer.  SiiprerM  Sit- 
ting O.  of  I.  B.  y.  Baker  (Ind.)         80:  810 

98.  The  adoption  of  specified  averments  of 
a  preceding  couDt  by  reference  is  not  fatal  to 
the  validity  of  a  complaint,  although  the  prac- 
tice is  not  commendecL  Birmingham  B.  d  E, 
Oo.  V.  ^2^  (Ala.)  80:  457 

94.  In  pleading,  plaintiff  must  state  all  the 
facts  essential  to  a  cause  of  action.  If  any 
material  fact  is  lacking,  the  complaint  will  go 
down  before  a  demurrer.  LoutsviUe,  JV.  A, 
db  O.  B.  Oa,  v.  Gorp8,  124  Ind.  427,    8:  686 

95.  A  dedaraUon  which,  taken  as  a  whole, 
was  apparently  mtended  to  present  a  certam 
case,  w&l  not  be  pronounced  bad  for  want  of 
technical  accuracy  of  allegation,  unless  the 
specific  defect  is  unmistakably  pointed  out 
Hence  an  allegation  that  plaintiff  took  certain 
stock,  relying  on  its  validity,  may  be  taken  to 
mean  that  he  relied  upon  representations  made 
in  the  certificate,  which  it  appears  he  had  seen. 
Windram  v.  French,  161  Mass.  647,    8:  760 

96.  A  statement  of  a  cause  of  action  filed  be- 
fore a  Justice  of  the  peace  In  the  following 
form:  "R  Co.  to  W.  l)r.,  to  damages  in  neg- 
ligently breaking  soda  apparatus  shipped  May 
2,  18aJ.  from  O.toSt.  L.  1200."— is  sufficient. 
WiUingy.  8t.  Louia  AS.  F.B.€h.  101  Mo.  681, 

10:  608 
Double  count. 

97.  A  double  count  in  a  complaint  for  injuries 
to  property  is  unobjectionable  under  Utah 
Code,  §8220,  provldhig  that  plaintiff  may  unite 
severalcauses  of  action  in  the  same  complaint 
when  they  all  arise  out  of  injuries  to  property. 
JenaenY.  Union  P.  R  Oo.  dUtah,  268, 

4:  784 

c  NegaUon  €f  Dtfenee, 
See  also  infra,  146-162. 

98.  A  plaintiff  is  not  bound  to  anticipate  a 
defense  in  his  complaint,  but  if  he  undertakes 
to  do  so,  and  states  a  defense  without  avoid- 
ing it,  he  nullifies  his  complaint.  Weetem  U. 
TeUg.  Co,  v.  Yop%t,  118  Ind.  248,         8:  884 

99.  In  an  action  to  recover  a  statutory  pen- 
ally for  failure  to  transmit  a  telegram,  where 
plfldntiff  alleges  that  the  contract  was  made  on 
Sunday,  he  must  plead  facts  showing  a  reason- 
able necessity  for  making  the  contract  on  that 
day.  and  that  defendant  knew  of  UiJs  neces- 
sity. Id, 

100.  In  an  action  brought  by  a  passenger 
against  a  railroad  company  to  recover  damages 
from  the  company  for  wrongfully  expelling 
him  from  the  defendant's  train,  it  6  not  neces- 
sary for  the  declaration  to  allege  that  the  pas- 
senger, at  the  time  of  his  ezpulBion,  was  com- 
plying with  the  reasonable  rules  of  the  com- 
pany, or  to  allege  that  the  passenger  was  not 
about  to  violate  any  such  reasonable  rule  at  the 
time  of  his  expulsion.  SonihFlvridaB.  Co  v. 
Bhoadt,  26  Fla.  40,  8:  788 

101.  A  complaint  for  insurance  may  prop- 
4irly  explain  that  a  false  statement  in  the  ap- 
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plication  was  written  by  the  insurer's  agent. 
BoMohu  V.  Phosnix  In$,  Go.  188  Ind.  106, 

80:  40O 

102.  The  violation  by  the  insured  of  war- 
ranties or  exceptions  to  the  insurer's  liability, 
which  are  contained  in  the  policy,  need  not  be 
negatived  in  the  complaint  in  a  suit  on  a  mariow 
insurance  policy.  If  the  loss  is  within  a  war- 
ranty or  exception,  it  is  a  matter  of  defense, 
to  be  set  up  affirmatively  by  defendant.  Lour 
tmlle  Underwriters  v.  Duriand,  128  Ind.  644, 

7:  899 

108.  To  avoid  objection  by  demurrer,  the 
plaintiff  must  allege  in  his  complaint  the  facts 
and  ciicumstances  on  which  he  relies  to  rebut 
a  presumption  of  payment.  Beekman  v. 
Hamlin,  19  Or.  888,  10:  464 

104.  The  creditor  of  a  corporation  need  not 
allege  in  an  action  against  holders  of  "bonus" 
stock,  that  he  believed  when  he  dealt  with  the 
corporation  that  the  stock  had  been  paid  for, 
and  that  he  gave  ciedit  on  the  faith  of  it,  as 
his  knowledge  of  the  facts  is  a  matter  of  de- 
fense. Boepea  v.  North'weetem  2ffg,  db  C,  Co. 
48  Minn.  174,  16:  470 

106.  A  petition  against  a  foreign  corporation, 
showing  that  defendant  had  no  agent  within 
the  state  upon  whom  personal  service  could  be 
had  between  the  inception  of  the  rieht  and  the 
commencement  of  the  action,  is  not  demurrable 
on  the  ground  that  the  caose  of  action  it 
barred.     Winnett  v.  Sandvnch  Mfg.  Go,  (Iowa) 

18:  684 

106.  A  complaint  on  a  corporation  mortgage 
need  not  allege  affirmatively  that  the  necessary 
notice  was  published  for  tne  meetinir  which 
authorized  the  morteage,  as  the  omission  of 
such  prerequisite  is  defensive  matter.  Neleon 
V.  Hubbard  (Ala.)  17:  876 

107.  Where  a  contract  provided  that  (dl  ques- 
tions as  to  the  quality  of  material  or  workman- 
ship should  be  submitted  to  the  supervising 
architects,  a  petition  on  the  contractor's  bond 
for  failure  to  construct  the  building  in  accord- 
ance with  the  contract  is  defective  u  it  does  not 
aver  any  fraud,  collusion,  mistake,  gross  ne- 
glect, or  bad  faith  in  the  architects,  or  any  con- 
cealment of  facts  from  them,  where  they  have 
passed  on  the  work  and  it  has  been  accepteiK 
Boettler  v.  Tendick,  78  Tex.  488,  6:  870 

d.  Allegations  a$  to  Damagee. 

1 08.  Damages  may  be  recovered  under  a  dec- 
laration which  plainly  shows  a  malicious  and 
actionable  wrong  accomplished  through  legal 
proce^ings,  where  all  the  averments  are  sup- 
ported by  oo^nt  proof;  and  the  question  as  to 
what  the  action  is  named  is  immaterial.  AnU 
cliff  T.  June,  81  Mich.  477,  10:  681 

109.  The  fact  that  the  court  cannot  grant  all 
the  relief  asked  in  a  petition  does  not  deprive 
it  of  J  urisdicdon  to  grant  any  relief.  Be  Osk' 
kosh  Mut,  F.  Ine,  Go,  77  Wis.  866,      9:  878 

110.  Damages  cannot  be  assessed  in  an 
action  for  injuries  not  set  out  in  the  com- 
plaint.   Lyon  V.  McDonald,  78  Tex.7,9:  896 

111 .  An  allegation  of  liability  to  pay,  with- 
out allegation  either  of  payment  or  of  actual 
loss,  sufficiently  shows  damage  to  a  corporation 
for  acts  of  its  directors  in  iuuing  promissory 
notes  in  its  name,  which  have  come  into  the 
hands  of  bona  fide  purchasers  for  value.    Met' 
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ropalitan  Ele9.  R.  Co.  v,  Kneeland,  IdO  N.  Y. 
184,  S:  868 

112.  A  claim  for  damages  for  destractioii 
generally  of  agents'  business  by  failure  to  fur- 
nish articles  as  agreed  is  too  indefinite  and  un- 
certain to  be  the  baeds  of  a  recoYery.  Ttmlar 
lifg.  Go,  Y.  Hatcher  (C.  0.  S.  D.  Ga.)  89  Fed. 
Rep.  440,  8:  687 

From  deftth* 

118.  A  complaint  is  sufficient  to  permit  the  re- 
covery of  such  damages  as  naturally  and  usu- 
ally flow  from  the  death  of  a  person,  where  it 
ayers  that  the  plaintiff  is  the  father  of  the  de- 
ceased, gives  the  age  of  the  latter,  his  occupa^ 
tion,  the  amount  of  his  daily  earnings,  and  his 
employment  by  defendants,  with  the  facts  and 
circumstances  of  his  death  as  the  result  of 
tiieir  negligence.  Orman  y.  Mannix  (Colo.) 
17  Colo.  564,  17:608 

114.  A  complaint  in  an  action  for  the  death 
of  a  person  need  not  specially  aver  the  loss  of 
his  services,  as  that  is  a  natural  and  necessary 
consequence  of  the  death.  Morgan  y.  Sovth- 
0m  P.  Go.  95  Cal.  510,  17:  71 

115.  In  an  action  for  damages  for  causing  the 
death  of  a  person,  a  general  averment  that  his 
widow  and  child,  for  whom  the  action  is  pros- 
ecuted, sustained  damages  in  a  specified  sum, 
is  not  insufficient  in  respect  to  their  pecuniary 
loss,  where  the  comphiint  alleges  that  deceased 
was  in  the  employ  ox  the  defendant,  which  was 
a  railroad  company,  as  a  brakeman,  and  that  he 
left  a  widow  and  one  child  four  years  old,  as 
it  Ib  an  unavoidable  inference  that  he  was  in 
the  vigor  of  manhood  and  at  the  time  engaged 
in  earning  money  for  their  support.  Loui9' 
wUe,  y.  A.  dfO.B.  Co.  v.  Buek,  116  Ind.  566, 

8:  680 
From  personal  injuries* 

116.  An  averment  that  plaintiff  suffered 
"great  pain  and  agony"  is  sufficient  to  cover 
anv  effect  upon  the  mind  that  resulted  from  an 
injury  to  the  body.  Ghicago  y.  McLean^  183 
111.  148,  8:  766 

117.  No  allegation  of  special  damap^e,  in  a 
suit  for  a  personal  injury,  is  necessary  in  order 
to  permit  a  recovery  for  mental  suffering 
which  was  inseparable  from  the  bodily  injury. 

Id. 
From  libel  or  BlAnder. 

118.  A  complaint  in  an  action  for  libel  is  not 
insufficient  because  it  does  not  state  whether 

Slaintiff  asks  for  actual  or  exemplary  damages. 
hadetreet  Co.  v.  OiU,  72  Tex.  115,    8:  406 

119.  An  allegation  of  special  injury  or  damage 
is  necessary  in  a  complaint  for  libel,  where  the 
publication  is  not  actionable  per  m.  Birsh- 
flOd  V.  Ft.  Worth  Nat.  Bank,  83  Tex.  452, 

16:  689 

120.  An  averment  of  special  damage  is  not 
necessary  in  an  action  for  libel,  where  the 
words  are  spoken  of  plaintiff  in  his  or  her  pro- 
fession or  trade.  Price  v.  Gonway,  134  Pa. 
840,  8:  198 

121.  No  averment  of  special  damages  is 
necessary  in  an  action  to  recover  damages  for 
slander  consisting  of  defamatory  words  spoken 
of  plaintiff  with  reference  to  his  official  posi- 
tion as  member  of  the  State  Legislature.  8il- 
lar$  y.  Oolli&r,  151  Mass.  60,  6:  680 

122.  A  count  in  a  petition  for  libel,  based  on 
a  newspaper  publication  repeating  statements 
made  in  a  bill  for  injunction,  etc.,  is  insuffl- 

See  Indez  to  If olM  Preeedliiflb 


dent  where  it  does  not  lav  any  basis  for  daia- 
iu;eB,  as  to  amount,  zesulting  from  this  pub- 
Iteation  alone,  but  is  connected  and  blended 
with  the  allesed  wrong  of  publishing  by  the 
filine  of  the  biU  in  court,  ana  the  prajrer  is  for 
$10,000  on  account  of  "  the  several  grieyances 
aforesaid. "  There  being  no  cause  of  action  on 
account  of  the  pleading  in  court,  and  the  two 
claims  being  blended,  there  is  no  guide  for  a 
verdict  as  to  the  newspaper  publication  alone. 
Bungev.  Franklin,  72  Tex.  6ti5,         8:  417 

e.  On  Contract  LiabOity;  Lien. 

128.  A  count  in  quantum  meruit  is  not 
necessary  to  permit  a  recovery  for  personal  ser- 
vices in  part  performance  of  a  contract  which 
it  has  become  impossible  to  complete,  where 
the  declaration  conttvlos  the  common  counts 
for  work  and  labor.  POfrker  v.  Macomber,  17 
R.  I.  674,  16:  868 

124.  In  an  action  by  a  vend  >r  against  a  vendee 
of  goods  for  refusal  to  accept  and  pay  for  them, 
a  complaint  alleging  that  the  plainafl  entered 
into  a  contract  with  the  defendant  to  furnish 
and  deliver  to  defendant  a  stated  number  of 
bushels  of  charcoal  at  a  stipulated  price  per 
bushel,  but  not  alleging  that  the  defendant 
bought,  piuchased,  or  agreed  to  accept  or  pa^ 
for  the  same,  or  any  part  thereof,  states  a  uni- 
lateral contract,  and  is  demurrable.  J<An»n 
y.  Bobineon  Coneol.  Min.  Go.  18  Colo.  258, 

6:  760 

125.  The  terms  of  a  contract  sued  on  must  be 
stated  in  the  complaint  in  such  a  manner  as  to 
show  the  obligation  resting  on  the  defendant. 

Id. 

126.  An  agreement  of  plaintiffs,  constituting 
a 'consideration  to  defendants  for  a  written 
agreement  which  does  not  show  on  its  face  any 
mutuality  or  consideration  to  defendants,^ould 
bo  set  out  in  each  count  of  the  dedaratinn. 
Abbott  Y.  Hapgood,  150  Mass.  248,        6:  686 

127.  An  averment  that  defendant  applied  for 
and  received  from  plaintiff  goods  in  perform- 
ance of  a  contract  avers  sufficiently  a  delivery 
by  plaintiff.  Valley  B.  Go.  v.  Lake  Erie  Iron 
Co.  46  Ohio  St.  44.  1:  418 

128.  In  a  suit  for  a  share  in  the  profits  of  a 
lottery,  the  petition,  alleging  that  defendants 
acquired  the  right  to  run  the  lottery,  and  that 
certain  sales,  by  which  both  plaintiff  and  de- 
fendants  obtained  their  rights  therein,  were 
made  by  the  original  grantee  under  legislative 
authority,  need  not  allege  that  defendants  were 
operating  the  lottery  in  accordance  with  the 
grant,  as  such  fact  is  assumed  by  the  court. 
Lawrence  v.  8imm&n8  (Kv.)  1:  178 

129.  A  gas  company  wnich  claims  an  exdu- 
blve  privilege  to  mamtain  pipes  m  the  streets 
of  a  cLtj  nwd  not  embody,  in  a  bill  to  enjoin 
the  city  from  granting  permission  to  other 
companies  to  lav  gas- pipes,  an  offer  to  comply 
with  an  obliganon  in  its  original  contract,  to 
sell  its  plant  to  the  city  upon  a  compliance  bj 
the  city  with  certain  conditions  named,  where 
the  contract  gave  the  city  the  right  to  purchase 
"at"  the  time  specified  therein,  and  not  after- 
wards, and  where  the  bill  is  filed  twelve  vean 
after  the  time  specified  for  the  purchase.  Mont- 
gomery Oaelight  Go.  v.  Montgomery ,  87  Ala. 
245,  4:  818 
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On  bond. 

180.  An  indorsement  on  a  bond  of  the  re- 
ceipt of  a  certain  sum,  and  an  agreement  to 
lefntin  from  demanding  anything  further  for 
a  limited  time,  does  not  so  change  the  original 
contract  that  it  must  he  noticed  in  the  decla- 
ration in  an  action  of  debt  on  the  bond.  Carter 
V.  Noland,  86  Va.  568,  •«  698 

On  draft*  , 

181.  That  notice  of  dishonor  wasgiyen  to  the 
drawers  of  a  draft  is  sufficiently  alleged  by  a 
statement,  in  a  complaint  to  recover  thereon, 
that  the  draft  was  protested  for  nonpayment, 
under  statutes  which  provide  that  the  holder 
shall  have  his  action  when  protest  has  been 
properly  made.  Wards  y.  Sparks,  58  Ark. 
519,  10:  708 
For  insoranee. 

182.  A  complaint  upon  a  certificate  of  member- 
ship in  a  mutual  benefit  society,  averring  the 
contract  with  the  corporation,  x)erformance  of 
the  conditions  thereof  on  the  part  of  plaintiff, 
that  he  was  totally  disabled,  and  that  he  made 
proper  proof  of  nis  disability,  — is  sufficient 
without  alleging  that  his  proofs  were  such 
as  satisfied  the  corporate  officers.  Supreme 
Council  0,  qf  C.  F,  v.  Forsinger,  125  Ind.  52, 

9:  601 

183.  A  complaint  alleging  a  state  of  facts 
from  which  an  agreement  to  make  an  assesa 
ment  upon  members  of  an  insurance  organiza- 
tion may  be  Implied,  and  claiming  damages 
for  failure  to  make  the  assessment,  is  notinsuffl- 
dent  becaase  it  does  not  state  in  terms  an 
agreement  to  make  the  assessment  Lawler  v. 
Murphy,  58  Conn.  294,  8:  118 
Lien. 

1 84.  A  complaint  in  an  action  to  enforce  a  sub- 
contractot's  Ben,  alleging  the  contract  between 
the  contractor  and  the  defendant,  the  subcon- 
tract between  the  contractor  and  the  plaintiff, 
and  the  performance  thereof , the  reasonable  val- 
ue of  the  services  and  materials  furnished,  the 
nonpayment  of  a  portion  of  the  sum  due,  and 
the  filing  of  the  lien,— is  sufficient  Merrigan 
V.  English,  9  Mont.  118,  8:  887 

f.  For  Negligence. 

185.  The  refusal  of  a  court  to  strike  out  aver- 
ments of  willful  neglect  from  plaintiff's  peti- 
tion, after  he  had  elected  to  proceed  under  a 
statutory  provision  as  to  ordinary  negligence, 
does  not  meJce  the  action  one  for  wulful  ne- 
glect under  a  different  provision  of  the  statute. 
LmiwiUe  Safety  Vault  db  T.  Co.  v.  Louisville 
A  N,  R.  Co.  '92  Ky.  283,  14:  679 

136.  General  averments  of  negligence  are 
sufficient  as  against  a  demurrer.  Anderson  v. 
East,  117  Ind.  126,  «:  718 

187.  Averments  that  a  car  was  derailed 
through  the  negligence  of  the  railway  com- 
pany and  its  servants,  and  thus  plaintiff,  who 
was  a  passenger  therein,  was  inlured,  is  suffi- 
cient without  stating  the  particular  acts  of 
negligence.  Oulf,  8,  db  S.  F.  B,  Co,  v.  F»7- 
sew,  79  Tex.  871,  11:486 

188.  In  an  action  by  a  railroad  brakeman  for 
damages  from  being  knocked  off  the  train  by 
a  low  highway  bridge  over  the  road  and  then 
run  over,  an  allegation  that  defendant  "with 
one  of  its  cars  negligently  run  over  and  inlured 

Slaintiff^  is  defective  in  not  showing  with  snf- 
cient  particularity  the  nature  of  the  neglect  or 
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the  circumstances,  and  in  not  alleging  the  par- 
ticular duty  owed  by  defendant  to  plaintiff. 
Ijmismlle  db  N.  R.  Co.  v.  HaU,  87  Ala.  708, 

4:  710 
129.  A  railroad  brakeman  suin^  the  compa- 
ny for  injuries  caused  by  his  collision  with  a 
low  highway  bridge  over  the  road  must  al- 
lege that  the  bridge  was  erected  or  maintained 
by  the  railroad  company.  Id. 

140.  A  complaint  against  a  village,  which 
alleges  that  it  negligently  authorized  and  per- 
mitted a  street  to  be  obstructed  by  a  steamboat 
placed  across  the  street,  so  that  nearly  the  en- 
tire width  of  the  street  was  rendered  impassable 
for  twenty  years,  whereby  teams  were  liable  to 
become  frightened;  and  Inat  thereby  plaintiff's 
horse  was  frightened  and  became  unmanage- 
able and  ran  away,  and  the  horse  and  wagon 
were  injured,  without  fault  on  his  part, — is 
sufficient  on  demurrer,  in  an  action  for  the 
damages.  Caimcross  v.  Pewaukee,  78  Wis. 
66,  10:  478 

141.Under  the  Texas  Constitutional  provision 
authorizing  the  husband,  widow,  or  heirs  of 
the  body  of  a  person  killed  by  gross  negligence 
to  bring  an  action  for  exemplary  damages,  a 
comphunt  against  a  corporation,  alleging  gross 
negligence  in  its  employ^,  and  that  the  train 
was  an  extra  one  having  offioeis  of  the  defend- 
ant on  board,  is  not  suffident  unless  it  alleges 
facts  showing  a  willful  act,  omission,  or  gross 
negligence  by  some  person  or  persons  represent- 
ing defendant  in  its  corporate  capacity,  as  a 
corporate  officer,  and  approval  or  ratification  of 
the  negligent  act  by  agents  of  the  defendant. 

Winnt  V.  International  ik  G.  N  R.  Co.  74 
Tex.  82,  6:  178 

142.  In  an  action  for  injuries  to  an  employe  of 
a  railroad  company,  a  complaint  alleging  that 
they  were  received  in  consequence  of  the  neg- 
ligence of  the  master  mechanic  having  sole  con- 
trol of  the  switch-yard  where  the  accident  took 
place,  but  without  stating  the  size  of  the  yard, 
the  amount  or  responsibility  or  vastness  of  the 
business  entrusted  to  him,  or  the  extent  of  his 
control, — ^is  not  sufficient  to  show  that  he  was 
such  a  representative  of  the  company  as  to 
make  his  negligence  that  of  the  company,  in- 
stead of  that  of  a  fellow  servant.  Muhlman  v. 
Unum  P.  R.  Co.  (C.  0.  D.  Colo.)  87  Fed.  Rep. 
189,  8:  198 

148.  A  complaint  for  negligence,  alleging 
that  the  plaintiff  was  at  the  place  where  the  ac 
cident  occurred  on  busmess  with,  and  at  the 
invitation  of,  the  defendant,  is  sufficient  to 
show  the  duty  on  the  part  of  the  defendant,  as 
between  the  parties,  of  keeping  the  premiKS  in 
safe  condition.  Schmidt  v.  Bauer,  80  Cal. 
565,  6:  680 

144.  The  averment  that  a  railroad  switch 

was  * 'negligently  allowed  to  be  open"  Is  not 

sufficient  to  show  negligence  on  the  part  of 

the  company.    Birmingham  R.  db  E.  Co.  v. 

Alien  (Ala.)  «0:  467 

145.  An  averment  that  a  railroad  switch  *<was 

negligenUy  allowed  to  be  and  remain  without 

a  lock,"  in  consequence  of  which  plaintiff  was 

injured,  is  sufficient  to  withstand  demurrer  and 

make  a  question  for  the  jury  as  to  whether  or 

not  failure  to  provide  a  lock  ia  negligence.  Id. 

Denjinif  eontrlbutory* 

146.  A  general  averment  that  decedent  was 
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without  fault,  in  an  action  brought  to  recover 
damages  for  the  death  of  one  killed  by  the  fall 
of  ft  highway  bridge,  is  not  overcome  by  spe- 
cific averments  that  he  was  attempting  to  cross 
the  bridge  with  a  traction  steam-engine,  water- 
tank,  and  threshing-machine,  so  as  to  render 
the  complaint  bad.  Wabcuh  v.  Carver  (Lad.) 
129  Ind.  552,  13:  851 

147.  An  averment  that  plaintiff  had  no 
knowled^  of  the  danger  of  continuing  in  the 
service  of  his  employer,  which  existed  because 
of  the  latter's  failure  to  provide  suitable  ma- 
chinery and  competent  workmen,  is  necessary 
to  warrant  a  recovery  for  injuries  alleged  to 
have  resulted  from  such  failure.  Otherwise  it 
will  be  assumed  that  the  danger  was  known  to 
and  assumed  by  the  employlL  An  allegation 
of  freedom  from  fault  is  not  sufficient  for  this 
purpose.  ZouiwiUe,  If,  A.dbO,B,  Co.  v.  Oorp9 
124  Ind.  427,  8:  686 

148.  In  an  action  by  a  railroad  brakeman  for 
injuries  caused  by  being  struck  by  a  low  high- 
way bridge  over  the  road,  the  complaint  must 
show  the  exercise  of  reasonable  care  by  plain- 
tiff at  the  time  of  the  accident,  a  violation  of 
legal  duty  to  plaintiff  by  defendant,  negligence 
on  defendant^  part,  lack  of  contributory  neg- 
ligence by  plaintiff,  and  that  the  danger  was 
not  a  risk  incident  to  the  employment.  Lovr 
isviUe  d>  N.  B.  Co.  v.  HaU,  87  Ala.  708, 

4:  710 

149.  A  complaint  for  inluries  sustained  by  a 
traveler  on  a  nigbway,  alleging  that  she  was 
witbout  any  fault  or  negligence  on  her  part, 
sufficiently  avers  her  freedom  from  contribu- 
tory negligence,  although  it  states  that  she  was 
ridmg  on  an  embankment  thrown  up  by  a  rail- 
road company  alongside  the  track,  for  which 
an  excavation  had  been  dug  in  a  highway, 
where  such  embankment  was  the  only  place 
of  passage.  BvamviUe  dhT.  K  B.  Od.y.  Oriat 
116  Ind.  446,  2:450 

150.  A  complaint  in  an  action  to  recover 
damages  for  injuries  sustained  by  ft  traveler, 
who  was  thrown  to  the  ground  by  a  wire  upon 
ft  sidewalk,  need  not  state  reasons  why  the  wire 
was  not  observed,  to  negative  a  presumption  of 
negligence,  where  it  expressly  alleges  that  he 
was  in  the  exercise  of  due  care.  BrtUh  Electric- 
Lighting  Go,  V.  Kdleyy  126  Ind.  220,    10:  250 

151.  An  allegation  that  hay  was  destroyed 
by  fire  from  a  locomotive,  without  fault  or 
negligence  of  the  owner,  while  stacked  near 
the  railroad,  sufficiently  denies  his  contribu- 
tory negligence.  Phcenix  Ins.  Co.  v.  Fenfi- 
aylvania  Co.  (Ind.)  20:  405 

152.  A  shipper  who  has  agreed  to  care  for 
his  livestock,  feed  and  water  them  and  load 
and  unload  them  at  his  own  expense,  must,  in 
a  complaint  against  the  carrier  for  failure  to 
transport  them,  allege  that  the  loss  was  not  at- 
tributable to  his  failure  to  perform  his  part  of 
the  contract,  or  to  his  negligence  in  perform- 
in  i;  it.  Terre  Haute  d  I.  B.  Co,  v.  Shervoood 
182  Ind.  129,  17:  839 

g.  For  Libel  or  Slander. 

See  also  eupra,  118-122. 

158.  Where  a  suit  is  brought  for  libel,  it  is 
unnecessary  for  plaintiff  to  characterize  the 

See  Index  to  Notes  Preceding. 


suit  by  averment  in  his  complaint.    Brad- 
street  Co.  V.  QiU,  72  Tex.  116,  2:  405 

154.  If  a  libel  consisted  in  reporting  plaintiff's 
standing  as  a  merchant  '*  in  blank,"  the  com- 
plaint should  inform  the  court  and  the  defend- 
ant of  that  fact,  with  such  explanations  as  to 
what  was  meant  b}r  the  report  as  may  be  neces- 
sary to  show  that  it  was  injurious  and  defam- 
atory. A  complaint  in  such  case,  which  un- 
dertakes to  state  the  substance  of  the  language 
used,  or  its  meaning,  is  bad  on  general  demur- 
rer. Id. 

165.  A  report  in  a  newspaper,  filed  with  a 
petition  for  libel,  which  does  not  point  out 
any  particular  part  of  the  report  as  libelous, 
except  by  declaring  it  to  be  a  repetition  of 
matter  published  in  the  court  proceeding,  if  in- 
tended to  constitute  a  distinct  cause  of  action, 
is  insufficient  for  failure  to  set  out  anything  in 
hme  verba  as  libelous.  Bunge  v.  FrankUn„ 
72  Tex.  585,  3:417 

156.  A  declaration  in  a  suit  for  slander, 
which  claims  special  damages  because  of  loss 
of  trade,  will  not  be  held  insufficient  for  failing 
to  set  out  the  names  of  persons  who  ceased  or 
refused  to  employ  jplaintiff,  after  defendant  has 
proceeded  to  trial  without  notidng  such  failure. 
An  objection  raised  for  the  first  time  by  a  re- 
quest for  instructions  comes  too  late.  Moraese 
V.  Broehu,  161  Mass.  567,  8:  524 

157.  An  allegation  in  an  action  for  libel,  that 
plaintiff  sought  employment  from  many 
railway  companies,  and  was  refused  on  account 
of  the  publication  complained  of,  is  sufficient 
to  permit  evidence  on  that  subject,  without  al- 
leging the  nanxes  of  the  persons  to  whom  he 
haul  made  application,  if  more  specific  aver- 
ments are  not  requested.  Missomri  Pac,  B, 
Co.  V.  Bichmond,  73  Tex.  568,  4:  280 

158.  An  allegation  that  a  libelous  protest  by  a 
notary  is  the  action  of  the  bank  under  whoso 
authority  he  is  acting  does  not  sufficiently  al- 
lege that  the  bank  directed  him  to  violate  the 
law  or  participated  in  the  libelous  protest. 
Ma/y  V.  Jones,  88  Ga.  808,  15:  687 

159.  A  declaration  for  libel  by  filing  a 
mchanics'  lien  need  not  aver  that  the  lien  uas 
been  ended  in  favor  of  the  plaintiff.  Moare 
V.  Bdin,  89  Va.  107,  16:  625 

160.  In  an  action  to  recover  damages  for 
slander,  in  which  defendant  is  charged  with 
having  said  that  plaintiff  kept  a  house  of  ill 
fame,  it  is  immaterial  that  the  complaint  does 
not  state  that  plaintiff  had  a  house,  where  the 
words  used  and  set  out  directly  denote  the  pos- 
session of  a  house  by  plaintiff.  Where  the 
slanderous  words  themselves  import  the  exist- 
ence of  a  thing,  it  is  not  necessaiy  to  aver  its 
existence.    Posnett  v.  Ma/rble,  62  Vt.  481, 

11:  162 

161.  A  complaint  for  libel  charging  the  sale 
of  papers  containing  a  libelous  article  need  not 
affirmatively  allege  that  defendant  knew  that 
such  articles  were  contained  in  the  i)aper8 
sold.    Street  v.  Johnson,  80  Wis.  455, 

14:  208 

Innuendo. 

162.  An  innuendo  is  necessary  to  point  to 
an  injurious  intent  or  meaning  in  the  use  of 
equivocal  words  in  making  a  charge  of  slander. 
Eemmens  v.  Nelson,  188  N.  Y.  517,   20:  440 

163.  No  innuendo  is  needed  in  pleading  a 
libel,  if  the  meaning  of  the  publication  \h 
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Slain.      Ranctall  v.  Evening  New  As^o,  79 
[ich.  266,  7:  S09 

164.  The  office  of  an  innuendo  is  to  define 
the  defamatory  meaning  which  the  plaintiff 
in  a  libel  suit  sets  upon  the  words,  to  show 
how  they  came  to  have  that  meaning, and  how 
they  relate  to  the  plaintiff.  Priee  v.  Oontoay, 
184  Pa.  340,  8:  19S 

165.  An  innuendo  explaining  that  one  charged 
with  slander  intended  by  certain  words  to 
impute  to  plaintiff  the  commission  of  a  stat- 
utory offense  need  not  use  the  entire  language 
employed  by  the  statute  in  describing  the  of- 
fense. Language  which  plainly  Indicates  the 
offense  referred  to  is  sufficient.  B^nett  t. 
Marble,  6;i  Vt.  481,  11:  16« 

166.  An  averment  in  an  action  to  recover 
damages  for  slander,  that  defendant  said,  "My 
mail  won't  come  into  a  whore-house,"— is  not 
fiufficient  to  support  an  innuendo  that  defend- 
ant intended  to  charge  plaintiff  with  keeping 
a  house  of  ill  fame,  although  it  is  accompa- 
nied by  an  averment  that  plaintiff  was  an  ap- 
plicant for  appointment  as  postmistress,  and 
that  defendant  spoke  the  words  of  and  concern- 
ing plaintiff  to  prevent  her  obtaining  such  ap- 
pointment, if  there  is  no  averment  that  plain- 
tiff had  a  house.  -^^ 

h.  Far  TorU,  Injuries,  or  Nuisance. 

167.  An  averment  that  a  series  of  connected 
«ctB,  resulting  in  damage  and  constituting  a 
tort,  was  done  by  several  in  pursuance  of  a 
conspiracy,  does  not  so  change  the  nature  of 
the  action  that  it  cannot  be  maintained  against 
one  of  the  defendantB  alone,  if  it  is  shown  that 
the  acts  were  done  by  him  only.  Ba^on  v. 
JSimnwns,  150  Mass.  461,  6:  629 

168.  It  is  not  necessary  to  use  the  word 
*  *nuisance'*  in  a  declaration  for  damages,  if  the 
facts  alleged  constitute  a  nuisance.  Laflin 
4Sb  R,  Pmd»r  Co.  v.  Teamey,  181  111.  823, 

7:  862 

169.  It  is  not  necessary  to  allege,  in  an  action 
for  unlawful  sale  of  intoxicating  liquors  to  an 
Intoxicated  person,  that  defendant  knew  he 
was  intoxicated,  as  that  will  be  presumed  from 
the  very  nature  of  the  case.  Meteker  v.  Forler 
83  Mich.  52,  10:  80 

170.  The  petition  in  an  action  for  injury 
which  occurred  to  the  plaintiff  while  he  was  a 
passenger  in  the  caboose  attached  to  defendant's 
freight  train  need  not  contain  an  allegation  that 
authority  was  given  by  the  company  to  the 
agent  in  charge  of  the  train  to  carry  passengers. 
Whitehead  v.  Bt.  Louit,  L  M.  d  B,  R  Co. 
99  Mo.  268,  6:  409 
Tot  death* 

171 .  The  declaration  in  an  action,  the  cause  of 
which  accrued  in  a  foreign  State,  to  recover 
damages  for  personal  injuries  caused  by  defend- 
ant's negligence  and  which  havo  resulted  in 
death,  must  allege  the  existence  of  some  stat- 
ute in  such  State  permitting  the  cause  of  action 
to  survive  the  death  of  the  injured  party. 
<yReiUy  v.  New  York  dN.E.R.  Co.  16  R.  I. 
888.  6:  364 

172.  A  declaration  which  sets  forth  adequate- 
ly the  right  of  a  personal  representative  to  re- 
cover for  causine  the  death  of  a  person  is  suf- 
ficient without  alleging  specifically  the  rights 
of  the  respective  distributees.    ^Howard  y. 
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Delaware  db  H.  Caiial  Co.  (0.  C.  D.  Vt.)  40 
Fed.  Bep.  195,  6:  75 

178.  In  an  action  under  the  Texas  Constitu- 
tional provision,  for  the  death  from  negligence 
of  a  son  over  age,  brought  by  a  widow,  the 
complaint  must  show  that  plaintiff  was  sup- 
ported by  the  deceased,  or  that  he  contributed 
to  her  support,  or  that  she  expected  pecuniary 
benefit  from  him,  and  it  is  fatally  defective 
where  it  merely  alleges  that  plaintiff,  ''as  his 
sole  surviving  parent,  has  been  damaged  $10,000 
actual  damages.  WinrU  v.  International  d 
G.  N.  B.  Co.  74  Tex.  82,  6:  172 

To  reftl  property. 

174.  A  petition  merely  alleging  that  plain- 
tiff's view  from  his  lot  was  obstructed  by  cer- 
tain buildings  erected  by  defendant,  without 
showing  what  advantage  or  benefit  there  was 
in  such  a  view,  or  what  damage  could  re- 
sult by  obstructing  it,  does  not  state  a  cause  of 
action.    Lyon  v.  MeDondtd,  78  Tex.  7, 

9t  295 

176.  A  complaint  in  an  action  for  damages 
against  a  citv  for  constructing  a  ditch,  which 
shows  that  the  ditch  is  so  wide  and  in  such  a 
position  as  to  obstruct  plaintiff's  ingress  and 
egress  to  and  from  his  premises,  that  :it  is  so 
near  his  line  that  his  soil  falls  into  it,  and  that 
corrupt,  filthy,  and  poisonous  water  passes  into 
it,  and  remains  there,  causing  poisonous  smells 
generating  disease, — sufficiently  shows  a  spe- 
cific private  interest  in  plaintiff  to  allow  him  to 
maintain  the  action.  Seymour  v.  Cummins 
119  Ind.  148,  6:  126 
As  to  water-rights. 

176.  A  bill  to  enjoin  the  obstruction  of  a 
stream,  alleging  that  defendant  placed  obstruc- 
tions in  it  a  certain  distance  above  complain- 
ant's mill,  and  cut  off  his  right  and  power  to 
float  logs  from  his  lands  above  the  obstructions 
down  to  his  mill,  is  insufficient  in  not  averring 
facts  showinf  whether  its  navi^bility  extends 
above  the  obstruction.  Morrtson  v.  Coleman 
87  Ala.  655,  5:  884 

177.  A  complaint  for  an  injunction  does  not 
charge  facts  sufficient  to  state  an^  cause  ot  ac- 
tion oy  an  allegation  that  a  building  on  de- 
fendant's premises  which  is  sought  to  be  en- 
Joined  wiU  cause  the  water  to  set  back  on 
complainant's  premises  "to  some  extent." 
Janesville  v.  Carpenter,  77  Wis.  288,  8:  808 
Fraud* 

See  also  supra,  21-28. 

178.  An  allegation  that  false  representations 
as  to  the  location  and  improvement  of  land, 
made  by  the  owner,  were  known  to  him  to  be 
false,  is  not  necessary  in  pleading  his  fraud. 
Small  V.  Kennedy  (Ind.)  19:  837 

179.  A  complaint  alleging  that  mortgaged 
land  was  of  litUe  value  is  not  demurrable  for 
failing  to  state  the  value  of  the  land,  in  an  ac- 
tion for  fraudulent  representations  as  to  its 
value  in  obtaining  the  loan.  Union  C.  L.  Ins. 
Co.  V.  Sclieidler,  180  Ind.  214,  16:  89 

i.  For  Infringement. 

Of  eopyrig^ht. 

180.  A  bill  to  restrain  infringement  of  a  copy, 
right,  filed  by  the  author  and  bis  publishers, 
which  sets  out  the  terms  of  an  agreement  be* 
tween  the  parties,  and  states  that  If  the  agree- 
ment did  not  transfer  an  interest  in  the  copy- 
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right  to  the  publiBhers  it  was  an  excloBive 
license  to  them,  safflciently  states  the  publish- 
ers' title.  Black  v.  Etnry  Q,  AU&n  Co.  (G.  C. 
8.  D.  N.  T.)  42  Fed.  Rep.  618.  9:  488 

181.  In  a  bill  by  the  legal  and  equitable  owners 
of  a  copyright  to  enjoin  its  infringement,  it  is 
unnecessary  to  state  the  manner  m  which  the 
eouitable  interest  became  yeated.  If  the  owner 
or  the  entire  legal  title  is  a  complainant,  it  is 
immaterial  whether  the  equitable  titles  became 
Tested  by  an  instrument  in  writing  or  by  paroL 

Id. 

182.  Positively  averring  the  infringement  of 
a  copyright,  in  a  bill  to  restrain  such  inf  ringe- 
ment.is  sufficient, although  the  inf  ringement  is 
not  stated  to  be  within  ue  knowledge  of  the 
affiant.  Id. 

Of  trademark. 

188.  An  averment  as  to  an  infringement  of  a 
trademark,  that  defendant  "since  the  Ist  day 
of  Nov.  1888,  knowingly,  willfully,  and 
fraudulently  offered  for  sale  and  is  now  sell- 
ing," Uiere  being  no  eaniinuando  with  refer- 
ence to  the  matter  of  selling, — will  permit 
proof  of  but  one  actual  sale  as  an  independent 
basis  of  damages.  L$  Page  Co,  v.  JStiMta 
Cement  Co.  (0.  C.  App.  Ist.  C.)  5  U.  8.  App. 
112,  17:  864 

J.  A%  to  TiUe  to  Real  Property. 

184.  An  allegation  that  the  debtor  had  no  other 

Eroperty  out  of  which  execution  could  be  sat- 
ifled  is  necessary  in  a  complaint  by  an  execu- 
tion purchaser  to  set  aside  a  prior  fraudulent 
conveyance.     Wagner  v.  Law,  8  Wash.  500, 

16:  784 

185.  In  a  suit  by  a  vendor  for  a  rescission  of 
a  contract  for  the  sale  of  real  estate,  on  account 
of  a  failure  to  pay  the  purchase  money,  the 
complaint  must  allege  that  he  has  tendered  to 
the  vendee  a  valid  oeed  conveying  to  him  all 
the  land  according  to  the  terms  of  the  agree- 
ment, and  demanded  performance  on  the  part 
of  the  vendee.    J^nk  v.  Thomae,  20  Or.  265, 

18:  889 

186.  An  allegation  that  plaintiff  cannot  be 
compensated  in  damages  is  not  necessary  in  an 
action  to  quiet  title,  based  on  an  oral  contract 
for  lands,  where  equity  and  law  Jurisdiction 
reside  in  the  same  court.  Puterbaugh  v.  Puter- 
baugh,  131  Ind.  288,  16:  841 

k.  Estates  of  Decedents;    WilU;  Trusts. 

187.  In  a  bill  for  coercive  distribution,  aver- 
ments that  the  homestead  exceeds  by  a  large 
sum  the  sum  of  |2,000  in  value  (the  statutory 
limit),  and  that  the  dwelling-house  and  ou^ 
houses  and  other  improvements  are  of  such  a 
character,  quality,  and  value,  as  well  as  struc- 
ture, that  the  dower  of  the  widow  cannot  be 
carved  out  of  the  land. — are  mere  conclusions, 
and  insufficient.  Jackson  y.  SotDellj  87  Ala. 
685,  4:  687 

188.  In  a  bill  for  coercive  distribution,  an 
averment  that  the  dower  cannot  be  allotted  by 
metes  and  bounds  is  insufficient  to  justify  sale 
where  the  bill  does  not  negative  decedent's  own- 
ership of  other  lands  than  those  described.  Id. 
l89.A  complaint  in  an  action  by  an  administra , 
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tor  with  the  will  annexed  against  his  predc 
sor  for  a  devastavit  in  failing  to  redeem  certain 
stock  must  alleee  that  there  were  assets  avail- 
able for  the  redemption,  and  that  the  propa 
county  court  ordered  the  redemption  to  be  made. 
Steel  V.  EoUaday,  20  Or.  70,  10:  670 

190.  A  complaint  in  an  action  to  oontest  a 
will,  alleging  that  testator's  intention  was 
different  from  that  expressed  by  tlie  will,  is 
demurrable.     Bapp  y.  Beehling,  124  Ind.  36, 

7:  498 

191.  A  bill  to  reach  a  trust  fund,  filed  by  a 
creditor  of  the  trustee,  will  not  be  subject  to 
demurrer  for  failure  to  contain  an  offer  to  make 
ffood  to  the  trust  estate  the  losses  incurred  by 
defaults  for  which  the  estate  would  have  a 
claim  on  the  trustee,  even  on  the  theory  that 
the  creditor  can  only  reach  the  equity  of  the 
trustee  to  indemnity,  since  the  crMitor  would 
succeed  only  to  such  rights  as  the  trustee  miffht 
be  found  to  have.  Mason  v.  POmeroy,  151 
Mass.  164,  7:  771 

1.  As  to   Corporate  Matters. 
See  also  supra,  87-89. 

192.  Under  the  Texas  Act  of  March  81, 1885, 
in  an  action  against  a  foreign  corporation  it  is 
not  necessary  to  allege  that  it  had  an  agent  or 
representative  in  the  county,  and  that  its  prin- 
cipal office  was  also  in  the  county;  but  it  is 
enough  to  allege,  either  that  it  had  an  agent  or 
representative  in  the  county,  or  that  its  prin- 
cipal office  was  there.  Braastreet  Go.  v.  GiU 
72  Tex.  115,  8:  406 

198.  Where  the  defendants  are  charged  by 
the  complaint  with  usurping  the  rights  of  a 
corporation,  an  answer  specifically  denying 
that  they,  or  any  of  them,  have  unlawfully 
claimed  or  unlawfully  exercised  sudi  franchise, 
etc.,  is  sufficient  witnout  affirmatively  justify- 
ing their  right  to  exercise  such  franchise,  al- 
though they  affirmatively  allege  the  existence 
of  a  corporation,  as  the  hitter  allegation  may 
be  properly  treated  as  mere  surplusage,  and  the 
answer  still  contains  a  complete  defuse.  Puh 
pie,  Attomey-Oeneral,  v.  Stanford,  77  Cal.  360. 

8:  98 

194.  In  an  application  for  an  injunction 
against  the  consolidation  of  a  corporation  with 
another,  an  answer  alleging  that  the  consolida- 
tion had  been  made  and  ratified  by  the  stock- 
holders, if  not  denied,  will  not  be  construed  as 
meaning  that  the  stockholders  applying  for  the 
injunction  assented  thereto,  where  the  Act  un- 
der which  the  consolidation  was  attempted  al- 
lowed a  consolidation  by  a  majority  vote.  Botts 
V.  SimpsontiUe  db  B.  C.  Tump.  (h.  88  Ky. 
54,  8:  694 

195.  A  bill  to  foreclose  a  mortgage  given  to  a 
corporation  to  secure  the  payment  of  a  bond  is 
not  sublect  to  demurrer  for  simply  failing  to 
show  affirmatively  the  capacity  of  the  corpora- 
tion to  make  the  contract,  since  the  contracts 
of  corporations  are  prima  facie  valid.  BonJ- 
toare  v.  Bams,  90  Ala.  207,  0:  601 

m.  MiseeUaneoui. 

196.  An  allegation  in  a  suit  to  recover  an 
overcharge  of  freight,  that  an  excess  was  paid, 
authorizes  an  inference  that  it  was  paid  by  the 
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shipper, —at  least  as  against  a  demurrer. 
LouisviUe,  E.  A  8t.  L,  Oiniol,  R  Co,  y.  Wil- 
son, 132liid.517,  IS:  106 
Penalty-. 

197.  The  complahit  in  an  action  to  recover 
the  penalty  provided  by  statute  for  the  failure 
of  a  telegraph  company  to  deliver  a  message 
sent  to  a  person  residioe  within  a  certain  dis- 
tance of  its  office  is  fatiuly  defective  if  it  does 
not  state  that  the  person  to  whoip  the  telegram 
was  addressed  resided  within  the  prescribed 
distance  from  the  office.  Beese  v.  Western  IT. 
TeUg.  Go.  123  Ind.  617,  7:  688 
Taxes. 

198.  A  petition  by  a  taxpayer  to  restrain  the 
collection  of  taxes  made  excessive  by  an  ille^ 
exemption  must  show  the  amount  in  which 
such  taxes  have  so  been  made  excessive,  or 
allege  other  facts  or  amounts  from  which  such 
excess  may  be  arrived  at  by  mathematical 
computation.  AUgsU  v.  San  Antonio^  81 
Tex.  436,  18:  888 
Sdiools. 

199.  A  petition  statins  that  petitioner  is 
taxed  for  the  support  of  the  public  schools 
and  is  equally  entitled  to  the  benefits  thereof, 
and  that  the  reading  of  the  Bible  therein  is 
contradictory  to  the  rights  of  conscience,  and 
is  in  violation  of  law  and  the  Constitution,  is 
sufficient  to  raise  the  question  of  the  legality 
of  such  reading.  Staie^  Weiss^  v.  Edgerton 
School  Board,  76  Wis.  177,  7:  880 


III.  Pleas  akd  Ajstbwbrs. 
a.  In  General. 
As  to  Verification,  see  supra,  8,  9. 

200.  An  answer  which  sets  up  matter  show- 
ing that  the  court  has  no  jurisdiction,  although 
in  form  an  answer  in  abatement,  is  not  such 
within  the  rule  that  an  appeal  cannot  be  taken 
from  a  judgment  on  an  answer  or  plea  in 
abatement.  AUinY.  Connecticut  Biver  Lum- 
ber Go.  150  Mass.  560,  6:  416 

201.  Whether  an  answer  is  in  abatement 
must  depend  upon  the  substance,  and  not  the 
form,  of  it.  Id, 

202.  A  single  paragraph  of  an  answer  can- 
not be  both  a  denial  and  a  valid  plea  in  con- 
fession. Bowlus  V.  Fhcsnix  Ins.  Co.  183  Ind. 
106,  80:  400 

208.  An  answer  must  stand  as  conclusive  in 
equity,  where  it  is  responsive  to  the  bill  and 
no  evidence  is  offered  to  contradict  it. 
Priestley's  Appeal,  127  Pa.  420,  4:  608 

Interrog^aptories* 

204.  A  petitioner  who  has  no  cause  of  ac- 
tion has  no  right  to  compel  answers  to  inter- 
rogatories. Van  Walters  v.  Marion  County 
Children's  Guardians,  182  Ind.  567,  18:  481 
Disclaimers. 

205.  Disclaimers  in  an  action  by  writ  of 
entry  are  conclusive  as  between  the  parties  and 
their  privies,  as  to  the  right  and  title  of  the  de- 
mandants to  the  lands  included  in  the  dis- 
claimers. Tappan  v.  Boston  Water  Power  Go. 
157  Mass.  24,  16:  868 
Denials. 

206.  Denial  of  Indebtedness  to  a  subcon- 
tractor is  a  conclusion  of  law.  Merrigan  v. 
English,  9  Mont.  118.  6:  887 

See  Index  to  Notes  Preeedlngw 


I  207.  In  an  action  by  a  subcontractor  to  en- 
force his  lien,  a  denial  that  he  has  any  lien, 
without  denying  the  facts  upon  which  such 
lien  is  based,  is  a  conclusion  of  law,  and  does 
not  raise  any  issue  of  fact.  Id. 

208.  A  denial  tiiat  defendant  "is  or  ever 
was  a  corporation  organized  and  existing  under 
the  laws  of  a  specified  country,  standing 
alone,  is  insufficient  as  a  denial  of  corporate 
existence,  since  it  is  a  virtual  admission  that  it 
is  a  corporation  otherwise  organized.  Wright 
V.  London  F.  Ins.  Asso.  (Mont.)         10:  811 

209.  In  an  action  by  a  subcontractor  to  en- 
force his  lien,  in  which  the  complaint  does 
not  allege  agency,  a  denial  in  the  answer  that 
the  contractor  was  the  agent  of  the  plaintiff 
is  immateri^,  as,  under  the  Montana  system 
of  liens,  the  allegation  of  agency  is  unneces- 
sary.   Menigan  v.  English,  9  Mont.  118, 

6:  887 


b.  What  Muet  Be  Pleaded. 

210.  Defendant  in  trespass  must  plead  plain- 
tiff's lack  of  title  and  the  right  of  possession 
of  a  third  person,  if  he  wishes  to  prove  such 
ri^ht  of  possession  in  a  third  person,  connect- 
ed with  his  own  claim.  Om^ia  <&  Q.  Smelt- 
ing  A  B.  Go.  v.  Tbdor,  18  Colo.  41,    6:  886 

211.  Where  the  plaintiff  alleges  in  his  com- 
plaint that  the  injury  which  is  the  subject  of 
the  action  was  not  caused  by  any  fault  or  neg- 
ligence on  his  part,  and  the  defendant,  instead 
of  moving  to  strike  out  the  allegation,  specifi- 
cally denies  the  same,  an  issue  is  formed  on 
the  question  of  contributory  negligence;  and 
no  further  pleading  is  necessary  thereabout. 
Watkinds  v.  Southern  P.  Go.  (D.  C.  D.  Or.) 
14  Sawy.  80,  4:  289 

212.  The  defense  of  incorporation  need  not 
be  pleaded  in  an  action  against  defendants  as 
individuals.  Demarest  v.  Grant,  128  N.  Y. 
205,  18:  864 
Jorisdietion* 

218.  Although  no  special  plea  to  the  juris- 
diction is  made,  if  a  circuit  court  of  the  Ilnited 
States  can  see  by  the  proof  that  there  is  a  ques- 
tion as  to  the  citizenship  of  the  parties,  it  must 
(Urect  an  issue  to  be  made  by  the  pleadings  for 
the  determination  of  that  question;  and  if  the 
court  has  no  jurisdiction  the  suit  must  be  dis- 
missed. Imperial  Beflning  Go.  v.  Wyman  (C. 
C.  N.  D.  Ohio)  88  Fed.  Rep.  574,        8:  608 

214.  The  practice  of  state  courts  permitting 
jurisdictional  questions  to  be  raised  under  a 
general  denial  cannot  prevail  in  a  federal  court 
sitting  in  such  state,  so  as  to  permit  evidence 
upon  the  sublect  of  the  citizenship  of  the  par- 
ties denying  the  averments  of  the  complaint  to 
be  given  under  such  a  plea.  Such  a  jurisdic- 
tional question  must  be  raised  by  a  special 
plea  to  the  jurisdiction.  Id. 
PublicpoUcy. 

215.  Tlie  invalidity,  on  the  g[rounds  of  pub- 
lic policy,  of  a  contract  by  a  city  with  a  rail- 
road company,  will  be  considered  by  the  court 
in  an  action  to  enforce  it,  although  such 
invalidity  is  not  pleaded.  New  Haven  v.  New 
Haven  dh  D.  B.  Go.  62  Conn.  252,  18:  266 
Statute  of  frauds* 

216.  The  Statute  of  Frauds  need  not  be 
specially  pleaded.    It  is  sufi&cient  to  deny  the 
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contract  without  referring   to  the   statute. 
Feene!f  y.  Haioard,  79  Cal.  525,  4t  886 

Waiver. 

217.  Waiver  as  a  defense  for  nonperform- 
ance of  a  contract  must  be  pleaded.  i^V«0- 
ktnd  Y.  Site,  154  Mass.  257,  18:  661 

218.  Where  an  answer  in  a  suit  on  an  insur- 
ance policy  sets  up  the  existence  of  such  an 
incumbrance  as  avoids  the  policy,  the  assured, 
if  he  relies  on  a  waiver  by  the  company  of  such 
defense,  must  plead  it  specially.  An  issue 
thereon  cannot  oe  raised  oj  general  denial. 
(JontinentcU  Ins.  Go,  v.  VarUue^  126  Ind.  410, 

10:  848 
Payment, 

219.  The  defenses  of  payment  in  advance 
need  not  be  pleaded  and  proved  as  payment, 
but  may  be  raised  by  the  general  issue.  8tar- 
ratt  V.  MuUen,  148  Mass.  570,  8:  697 

c.  WJuU  may  be  Pleaded, 

220.  The  overruling,  after  full  investigation, 
of  a  motion  to  change  the  venue  on  the  ground 
that  the  action  was  brought  in  the  wrong 
county,  is  conclusive,  and  the  question  cannot 
be  again  raised  in  the  answer.  Eelley  v.  Cos- 
grove  (Iowa)  17:  779 

221.  Facts  showing  good  faith  are  proper  in 
answer  to  an  allegation  of  fraudulent  conceal- 
ment of  alienage  oy  one  party,  in  a  suit  to  de- 
termine the  title  to  an  office,  although  he  was 
under  some  disability.  State,  Ferine,  v.  Van 
Beek  (Iowa)  19:  688 

d.  Buffleiency. 

222.  A  plea  puis  darrein  continuance  is  suffi- 
cient to  set  up  a  defense  that  defendant  has 
been  gamishecl  in  another  suites  trustee  of  the 
plaintiff.    Smith  v.  OarroU,  17  R  I.  125, 

18:  801 
228.  A  plea  in  an  action  for  assault  and  bat- 
terv,  based  upon  plaintiff's  conduct,  is  bad  if 
it  does  not  allege  that  such  conduct  was  for  the 
purpose  of  procuring  defendant  to  commit  the 
wrong.     WiUey  v.  Carpenter,  64  Vt.  212. 

15:  858 

224.  The  statutorv  rule  that  a  statute  of 
limitations  may  be  pleaded  without  stating  the 
facts,  bv  a  general  statement  that  the  cause  of 
action  is  barred  by  a  specified  section  of  the 
statute,  is  not  subject  to  an  implied  exception 
in  the  case  of  a  statute  as  to  the  actions  barred 
in  another  state.    Allen  v.  AUen,  95  Cal.  184, 

16:  646 

225.  Alleged  actions,  speeches,  and  conduct 
which,  taken  as  a  whole,  constitute  the  ground 
of  a  defense,  may  be  specially  stated,  however 
multifarious  they  may  be.  WiUey  v.  Car- 
penter,  64  Vt.  212.  15:  858 

226.  In  an  action  on  partnership  notes,  au 
answer  that  defendants,  not  having  access  to 
the  notes,  deny  all  allegations  thereabout, 
does  not  put  in  issue  the  partnership.  McGon- 
viUe  V.  Qilmour  (0.  C.  8.  D.  Ohio)  86  Fed. 
Rep.  277,  1:  498 

227.  All  answe*  alleging  that  the  assured 
warranted  that  his  property  was  of  a  certain 
value,  idthough  he  knew  it  was  not  worth 
more  than  a  smaller  sum.  does  not  allesre  fraud 
which  will  invalidate  the  policy.  BouHus  v. 
PlumUx  Ins,  Co,  188  Ind.  106,  80:  400 
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228.  An  answer  which  assumes  to  respond 
to  an  entire  complaint  is  bad  tf  it  answers  it 
only  in  part.  Id, 

^,  An  answer  in  an  action  to  recover  rent 
which  attempts  to  plead  a  termination  of  the 
tenancy  by  written  notice  in  accordance  with 
the  terms  of  the  lease,  is  demurrable  if  it  faili 
to  show  a  sufficient  notice,  although  it  staiet 
facts  sufficient  to  show  a  surrender  and  accept' 
ance  of  the  premises.  HJendry  v.  Squier,  126 
Ind.  519,  0:  798 

280.  Pleas  of  incompetency  and  of  a  for- 
mer Judgment  in  bar  in  an  action  for  services 
under  a  contract  are  not  bad  as  amounting 
merely  to  the  general  issue,  but  are  pleas  of 
confession  and  avoidance.  Keedy  v.  Long,  71 
Md.  885,  6:  759 

231.  Pleas  to  an  information  charging  a  cor- 
poration with  purchasing  and  holding  a  ma- 
jority of  the  shares  of  stock  of  other  corpora- 
tions, which  admit  the  holding  of  capital  stock, 
without  setting  out  whether  such  stock  is  a 
majority  or  less  than  a  majority  of  the  shares, 
are  demurrable.  People,  Peabcdy,  v.  Chicago 
Oas  Trust  Co.  180  111.  268,  8:  497 

282.  That  the  consent  of  his  parent,  properly 
evidenced,  was  obtained,  must  be  set  out  in 
pleading  estoppel  upon  one  suing  to  annul  liis 
marriage  because  of  nonage,  to  assert  such  non- 
age bemuse  of  fraudulent  misrepresentations 
as  to  his  age  made  at  the  time  of  the  maniage, 
where  plaintiff  was  known  to  be  under  twen^- 
one  years  of  age  and  to  have  parents  living, 
and  the  law  in  such  cases  requires  the  consent 
of  the  parent  evidenced  in  a  certain  way  to  be 
obtained  before  the  marriage  can  take  place. 
Eliot  V.  JSliot,  81  Wis.  295,  16:  869 


lY.  Gbobs-Biix;  Goukteboluh;  Reply. 

288.  On  foreclosure  of  a  prior  mortga^,  the 
ffiing  of  a  cross-bill  is  not  necessary  K>r  the 
preservation  of  the  rights  of  a  junior  mort- 
gagee of  the  same  premises.  Boons  v.  Clark, 
129  111.  466,  5:  876 

284.  A  cross-bill  for  cancellation  of  a  contract 
sued  upon,  on  the  ground  of  usury,  must  be 
dismissed  if  it  fails  to  offer  to  do  equity  by 
paying  principal  and  legal  interest.  American 
Fb-eehold  Land  Mortg,  Co,  v.  Seu>ea,  92  Ala 
168.  13:  899 
Connterelaiin. 

285.  A  counterdaimmavbe  set  up  as  a  reply 
to  a  counterclaim  under  Ind.  Rev.  Stat  18^1, 
§  867,  which  allows  a  reply  to  new  matter  in 
an  answer,  of  "any  new  matter  which  sup- 
ports the  complaint  and  avoids  the  matter  in 
such  paragraph  of  the  answer."  Small  v. 
Kennedy  {[jidL^  19:  887 
Reply. 

236.  In  an  action  to  compel  a  conveyance  of 
land  in  perlormance  ot  a  contract,  wnere  the 
defense  set  up  is  the  insolvency  of  the  vendee 
and  of  plaintiff,  his  widow,  and  an  abandon- 
ment by  her  of  all  claim  to  the  land,  a  reply 
alleging  that  the  vendor  agreed  with  her  to 
take  back  the  lot  and  pay  her  the  value  of 
the  improvements,  and  demanding  payment  of 
a  sum  due  her  under  such  agreement,  is  not 
such  a  departure  from  the  Code  sv^m  of 
pleading  as  to  defeat  the  action.  MoustAn  v. 
Sedge,  101  N.  0.  640,  8:  487 
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287.  In  an  action  on  a  fire  insurance  policy  i  certain  streets  on  condition  that  the  corapanf 
vrhere  the  company  defends  on  the  ground  of  |  pa^s  to  tbirty-flve  different  property-holders 


misrepresentations  in  the  application,  a  reply 
alleging  Uiat  after  the  loss,  plaintiff,  before 
purchasing  the  policy,  consulted  defendant's 
agent  through  whom  it  had  been  obtained,  and 
that  the  aeent  informed  him  that  it  was  all 
right  and  that  the  loss  would  be  paid,  and  that 
on  the  strength  thereof  he  purchased  the  pol- 
icy,— is  good  as  against  a  demurrer  based  on 
the  ground  that  it  does  not  show  that  plaintiff 
told  the  agent  what  was  the  purpose  of  his  in- 
quiry. FhoBnix  Ins,  Co,  v.  Copektndy  86  Ala. 
551,  4:  848 

238.  A  statement  in  an  answer  purporting 
to  be  a  defense  of  contributory  negligence,  to 
an  action  for  damages  for  an  iniury  to  the  per- 
son, which  only  denies  that  the  injury  was 
caused  by  the  negligence  of  the  defendant,  and 
alleges  that  it  was  * 'wholly"  caused  by  the 
negligence  of  the  plaintiff,  is  not  such  a  de- 
fense, but  only  a  denial  of  the  plaintiff's  alle- 
gation that  the  injury  was  not  caused  by  his 
negligence,  and  needs  no  reply.  Watkinds  y. 
Southern  P.  Co,  (D.  0.  D.  Or.)  14  Sawy.  30, 

4:  239 

239.  Failure  to  allege  the  continuance  of  the 
absence  and  desertion  of  plaintiff's  husband  at 
the  time  of  the  trial  will  not  make  a  replica- 
tion to  a  plea  of  coverture  insufficient,  where 
it  alleges  **  that  at  the  time  the  wrongs  and 
injuries  complained  of  were  committed "  he 
had  deserted  and  abandoned  her,  and  abjured 
the  State,  and  ceased  to  reside  therein.  Wolf 
▼.  Bauareis,  72  Md.  481,  8:  680 

240.  When  a  variance  in  a  replication  is 
made  a  ground  of  nonsuit,  the  court  should  so 
signify,  that  the  variance  may  be  removed  by 
amendment,  as  provided  by  "Mont  Code  Civ. 

Proc.  §5^  112,  113.  Wriffht  v.  London  F.  Jn^, 
^M0.  (Mont.)  19s  211 


V.   DEaCURRBR. 

241.  A  demurrer  **  severally  to  each  para- 
graph of  the  complaint  as  amended,  because 
the  same  does  not  state  facts,"  etc.,  is  several, 
and  the  words  "the  same"  must  be  regarded 
as  referring  to  each  paragraph.  Terre  Haute 
db  1,  a.  Co,  V.  Bherwood,  132  Ind.  129, 

17:  839 
242.  A  demurrer  to  a  complaint  for  failure  to 
state  facts  sufficient  to  constitute  a  cause  of 
action  need  not  further  specify  the  particular 
defects,  if  it  state  the  ground  in  the  language 
of  the  statute.  CBourk  v.  Sioux  FaUs  (H, 
D.)  19:  789 

248.  A  demurrer  for  argumentativeness  or 
duplicity  must  be  special  and  point  out  where- 
in the  duplicity  or  argumentativeness  ex- 
ists.    Willey  V.  Carpenter,  64  Vt.  212, 

16:  863 

244.  A  joint  demurrer  by  two  defendants  for 
want  of  a  cause  of  action  should  be  overruled 
if  the  declaration  states  a  good  cause  of  action 
as  to  either  of  them.  May  v.  Jones,  88  Oa. 
308,  16:  687 
Grounds  o£ 

245.  A  demurrer  to  a  complaint  by  a  city 
upon  a  contract  between  it  and  a  railroad  com- 
pany, by  which  it  oonsentB  to  the  closing  of 

L.  R.  A.  Dia. 


injured  thereby  the  damages  sustained,  must 
be  sustained,  even  if  such  property-holders 
have  any  right  of  action  thereunder,  smce  such 
right  would  be  several,  and  not  joint,  and  the 
court  is  not  required  to  select  and  substitute 
one  of  the  thirty-five  claimants  in  place  of 
the  city.  New  Haven  v.  Ifeto  Haven  &  D,  R 
Co,  62  Conn.  252,  18:  266 

246.  A  portion  of  a  complaint  in  interven- 
tion on  foreclosure,  which  embraces  a  state- 
ment of  all  the  facts  upon  which  the  intervener 
claims  against  a  mortgagee  defendant,  may  be 
demurred  to  by  the  latter.  Seibert  v.  Minne- 
apolis <&  St,  L,  B,  Co.  62  Minn.  — ,  20:  636 

247.  The  fact  that  a  complaint  fails  to  show 
that  plaintiff  is  entitled  to  all  the  relief  asked 
does  not  make  it  demurrable  as  failing  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Bayles  v.  Kansas  P,  B,  Co,  2  Inters.  Com. 
Rep.  643, 13  Colo.  181,  6:  480 

24iS.  The  fact  that  a  statutory  penalty  for  fail- 
ure to  deliver  a  telegram  promptly  cannot  be 
recovered  because  uie  message  was  to  be  de- 
livered beyond  the  limits  of  the  Btate  will  not 
make  a  declaration  of  but  one  count  claiming 
such  penalty  demurrable,  where  thftt  is  but 
part  of  the  amount  claimed.  Alexander  v. 
WesUm  U,  Teleg.  Co.  66  Miss.  161,        8:  71 

249.  A  demurrer  should  be  overruled  where 
the  complaint  shows  a  right  to  nominal  dam- 
ages, if  no  more.  Id, 

250.  A  general  demurrer  to  a  bill  as  for  want 
of  equity  wiU  be  overruled  if  there  is  anyeqm- 
table  ground  of  relief  stated  in  the  bill,  even  if 
there  are  any  number  of  grounds  of  special  de- 
murrer. Oaio  y.  M  Modelo  Ciga/r  Mfg,  Co. 
25  Fla.  886,  6:  823 

251.  The  question  whether  or  not  the  bene- 
ficiary in  a  policy  issued  by  a  mutual  benefit 
a^ociation  has  mistaken  his  remedy  in  bring- 
ing an  action  at  law  to  compel  an  assessment 
to  pay  his  claim  may  be  raised  by  demurrer. 
Jackson  y.  Norilitoestem  Mut,  Belief  Aftso.  78 
Wis.  507,  2:  786 

252.  In  an  action  by  a  servant  for  injuries  re- 
ceived in  his  employment,  an  allegation  that 
he  was  "compelled  by  the  person  in  authori- 
ty to  perform  the  work  in  which  he  was  in- 
jured, without  setting  out  the  facts  as  to  how 
he  was  compelled,  Is  not  ground  for  demur- 
rer, but  the  objection  thereto  should  be  raised 
by  motion  to  make  the  complaint  more  specif- 
ic. Brazil  Block  Coal  Co,  v.  Gaffney,  119 
Ind.  455,  4:  860 

253.  The  question  of  individual  or  corporate 
liability  in  an  action  against  the  signers  of  a 
note  which,  on  its  face,  must  be  regarded  as 
their  individual  undertaking,  must  be  raised 
by  a  proper  answer,  and  not  by  demurrer.  Mo- 
Kensey  v.  Edwards,  88  Ky.  272.  3:  397 

254.  A  defense  of  the  Statute  of  Limitations 
properly  arises  under  a  demurrer,  when  the 
facts  creating  the  bar  are  shown  by  the  com- 
plaint.   AUriUr.    Huntington,  70  Md.  191, 

2:  779 

255.  A  defect  in  a  petition  setting  up  a  claim 
for  damages  which  are  too  remote  to  furnish  a 
basis  for  an  action,  and  an  injury  which  is  not 
special  to  plaintiff,  is  not  reached  by  a  general 
demurrer.  Fort  Worth  d  B.  G,  B.  Co,  v,  Jen- 
nings, 76  Tex.  878,  8:  180 
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256.  If  a  complaint  in  an  action  bf  ejectment 
containing  a  detailed  history  of  the  title  upon 
which  plaintiff  relies,  states  no  cause  of  action, 
a  demurrer  to  the  answer  will  reach  that  de- 
feet  and  defeat  the  suiL  Meredith  v.  SeaUion 
51  Ark.  361,  8:  818 
Terms. 

257.  On  overruling  a  demurrer,  imposing 
upon  defendant,  as  a  condition  of  being  al- 
lowed to  answer,  that  the  cause  should  pro- 
ceed to  trial  at  a  term  of  court  then  being 
held,  is  not  an  abuse  of  discretion  where  de> 
fendant  is  not  prejudiced  thereby.  Flafierty 
V.  Northern  P.  B.  Co.  89  Minn.  828,  1:  680 
Pleading^  over* 

258.  An  incumbent  of  an  office,  whose  de- 
murrer to  a  complaint  disputing  his  title  there- 
to has  been  sustained  by  the  tnal  court,  is  not 
debarred  from  setting  up  by  way  of  answer  a 
different  claim  of  title  to  the  office  than  the 
one  already  considered,  in  case  of  the  reversal 
and  remanding  of  the  cause  by  the  supreme 
court,  if  he  in  eood  faith  believes  he  has  a  dif- 
ferent title,  and  has  not  vet  addressed  an  an- 
swer to  the  complaint  State,  Worrel,  ▼.  Peelle 
124  Ind.  515,  8:  £88 


PLEDGE. 

I.  Nature  and  Validity. 
II.  Rights  OF  Partiss. 

By  Bailee,  see  Bailment,  17. 

Of  Bank  Stock,  see  Banks,  10. 

Of  Corporate  Bonds,  see  Bonds,  25. 

Rights  of  Pledgee  to  Dividend  on  Stock,  see 
Ookfobationb,  220. 

Right  of  Pledgee  to  Vote  on  Stock,  see  CoR- 
FORATIONB,  258,  268. 

Damages  for  Conversion  of,  see  Damages, 
139-141. 

Estoppel  of  Pledgee,  see  Estoppel,  58. 

Insurable  Interest  in,  see  Insurance,  27. 

Notice  of,  see  Notice,  8. 

Question  for  Jury  as  to  Negligence  in  Re- 
spect to,  see  Trial,  212. 


I.  Nature  and  Validity. 

1.  The  owner  of  goods  stored  in  his  own 
warehouse  cannot  make  a  valid  pledge  of  them, 
by  issuing  to  another  an  instrument  in  the 
form  of  a  warehouse  receipt,  in  which  he  pro- 
fesses to  hold  the  goods  for  that  other.  Such 
an  attempt  to  create  a  pledge  is  void,  as  being 
contrary  to  the  provisions  of  Mo.  Rev.  Stat. 
1879,  §  2508,  relating  to  chattel  mortgages, 
lehich  requires  a  delivery  of  possession  or  a  re- 
cording in  the  office  of  the  recorder  of  deeds. 
Conrad  v.  FXsher,  87  Mo.  App.  862,    8:  147 

2.  The  English  doctrine  which,  in  the  case 
of  a  pledge  by  a  symbolical  delivery,  requires 
an  attornment  by  the  warehouseman  or  other 
custodian  of  the  goods,  in  order  to  create  such 
a  delivery  as  will  support  the  pledge,  is  not  in 
force  in  this  country.  Id. 

8.  Where,   from    its    situation,    personal 
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.  property  is  not  susceptible  of  actual  delivery, 
manual  delivery  is  not  essential  to  the  creation 
of  a  pledge;  it  may  be  created  by  a  symbolical 
delivery, — as,  bythe  delivery  of  a  bill  of  parcels 
and  a  warehouse  receipt.  Id. 

4.  The  delivery,  as  collateral  security,  of 
a  bill  of  stile,  copies  of  gangers'  returns,  and  a 
warehouse  receipt,  of  whiskey  held  in  a 
United  States  bonded  warehouse,  creates  a 
pledge,  and  not  a  chattel  mortgage.  Id. 

5.  At  common  law  a  factor  has  no  implied 
authority  to  pledge  the  goods  of  his  principal 
for  his  own  use.  Commercial  Bank  v.  Murt 
(Ala.)  19:  VOl 

6.  A  pledge,  by  a  factor,  of  warehouse  re- 
ceipts  made  in  his  name,  is  not  made  valid  as 
against  the  owner  of  the  property  by  Ala. 
(Xide,  §  1178,  declaring  that  a  transferee  of 
warehouse  receipts  by  {indorsement  must  bo 
deemed  the  owner  of  the  property  so  far  as  to 
give  validity  to  any  pledge,  lien,  or  transfer 
made  or  created  by  him,  at  4eflst  where  the 
statute  expressly  provides  that  liens  shall  not 
be  impaired  by  such  transfers,  and  shows  that 
the  main  legislative  purpose  is  to  prevent  the 
issue  of  fraudulent  receipts  and  make  a  trans- 
fer of  the  receipt  a  symbolical  delivery  of  the 
property.  /d. 


n.  Rights  of  Parties. 

7.  A  mere  pledgee  of  claims  acquires  no 
right  to  a  share  of  them  which  has  previously 
been  equitably  assigned.  Fairbanke  t.  Bar- 
gent,  117  N.  Y.  820,  6:  475 

8.  Where  goods  which  have  been  sold  on 
credit  remain  in  the  possession  of  the  vendor 
under  such  circumstances  that  his  lien  will  re- 
vive upon  the  happening  of  the  insolvency  of  the 
vendee,  a  pledge  of  the  eoods  by  the  vendee  to 
his  creditor,  as  collateral  security  for  an  ante- 
cedent indebtedness,  the  creditor  parting  with 
no  new  value  and  making  no  agreement  for 
delay,  does  not  constitute  the  pledgee  a  pur- 
chaser for  value,  in  such  a  sense  as  gives  him 
a  better  right  in  respect  of  the  goods  than  his 
pledgor  and  cu^  on  the  lien  of  the  unpaid 
vendor.     Conrad  v.  Fisher,  87  Mo.  App.  358. 

8:  147 

9.  Neither  the  pledgee  nor  the  pledgor  of  a 
claim  can  compromise  with  the  debtor  with- 
out the  assent  of  the  other;  at  least  where  the 
debtor  has  notice  of  the  pledge.  Fairbank» 
V.  Sargent,  117  N.  T.  820,  6:  478 

10.  A  pledge  of  stock  as  security  for  a  note 
of  the  pledgor,  any  surplus  or  excess  of  collat- 
erals to  be  applicable  to  any  other  note  or 
claim  against  him  by  the  bank  with  which  it  is 
pledged,  becomes  collateral  to  notes  or  accept- 
ances of  a  firm  of  which  the  pledgor  is  a  mem- 
ber. HaltoweU  v.  Blacketone  Nai.  Bank  (Mass. ) 
154  Mass.  859,  13:  816 

11.  An  agreement  by  a  pledgee  to  give 
notice  before  resorting  to  the  security  ooes 
not  waive  a  previous  default  in  payment.  Id, 
Protection  of  property. 

12.  In  the  absence  of  some  contract  to  alter 
the  case,  the  duty  of  the  pledeee  is  to  exer- 
cise ordinary  care,  and  he  is  liable  only  for 
noglect  of  such  care.  Cooper  v.  Simpson^  41 
Minn.  46,  4:  184 

18.  The  assignor  of  a  warehouse  receipt  for 
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merchandise  as  collateral  for  a  loan  cannot  re- 
quire tbe  holders  to  permit  a  transfer  of  the 
property  to  his  own  warehoase  when  the  prop- 
erty begins  to  spoil  and  needs  care  for  its  pres- 
ervation.    WUieU  V.  Hatch,  182  N.  Y.  41, 

17:  198 

14.  The  unreasonable  refusal  by  the  holders 
of  a  warehouse  receipt  for  merchandise  as  col- 
lateral for  a  loan,  when  notiied  that  the  prop- 
erty is  spoiling,  to  permit  such  action  to  be 
taken  by  the  pledgor  as  is  necessary  to  pre- 
serve it,  will  render  them  liable  for  the  conse- 
quences which  follow.  Id. 

15.  The  holders  of  a  warehouse  receipt  for 
merchandise  as  collateral  for  a  loan  payable 
immediately  are  not  as  matter  of  law  charged 
with  the  duty  of  so  carefully  watching  the 
property  as  to  discover  deeeneratine  processes 
going  on  at  the  bottom  and  in  the  interior  of 
the  mass  before  the  pledgor  does,  where  the 
latter  has  constant  access  to  it,  and  frequently 
inspects  and  exhibits  it  for  sale.  Jd. 
Sale. 

16.  Authority  to  a  pledgee  to  sell  before  ma- 
turity of  the  debt,  *'in  the  event  of  such  secu- 
rity or  any  part  thereof  depreciating  in  market 
value,"  gives  him  no  right  to  selTon  finding 
that  corporate  stock  which  is  a  part  of  the 
pledge  is  bogus  and  therefore  worthless.  Na- 
tional Bank  v.  Bakm-,  128  111.  583,       4:  686 

17.  A  pledgee  who  has  conditional  author- 
ity to  sell  before  maturity  of  the  debt  must, 
before  sale,  give  notice  to  redeem.  Jd. 

18.  The  pledgor  cannot  make  it  the  duty 
of  tlie  pledgee  to  sell  within  a  specified  time 
merely  by  directing  or  requesting  him  so  to 
do.     Cooper  v.  Simpnon,  41  Minn.  46,  4x  194 

19.  In  the  case  of  a  pledge  the  parties  may 
by  contract  make  it  the  duty  of  the  pledgee 
to  sell  the  property  pledged  within  a  speci- 
fied time.  Id. 

20.  A  merely  colorable  and  pretended  sale 
of  pledged  property  by  the  pledgee  does  not 
affect  the  rights  of  the  pledgor  as  against  one 
not  standing  in  the  i>ofiition  of  a  bonajlde  pur- 
chaser,   ^vrtvn  V.  Jiaxtttr,  41  Minn.  I4t>, 

4:  806 
Rlffhts  in  proceeds. 

21.  Collateral  security  given  by  the  maker 
of  a  note  *'for  the  payment  of  this  note  or  any 
of  my  liabilities,  .  .  .  due  or  to  become  due,^ 
gives  an  indorser  of  such  note  no  right  to  a  pref- 
erence in  the  application  of  the  pro^eds  of  such 
security  to  sucii  note  as  airainst  other  notes  not 
indorsed  by  him.  FaU  Siver  JUat.  Bank  v. 
Siade,  158  Mass.  415,  18:  181 

22.  The  rights  of  an  indorser  as  to  the  ap> 
plication  of  collateral  security  given  by  the 
maker  to  the  holder  of  a  note  are  to  be  de- 
termined by  the  terms  of  the  pledge  as  they 
exist  at  the  time  of  the  sale  of  the  security,  and 
are  not  affected  by  pledges  formerly  made  to 
secure  different  notes,  in  a  serir^R  of  renewals  of 
which  the  present  note  is  the  last.  Id, 

ExtiiufuiBhmeiit. 

23.  A  sufficient  tender  of  payment  of  a  debt, 
although  made  after  maturity,  the  same  being 
refused  without  good  reason,  discharges  the 
lien  of  the  creditor  upon  property  held  in 
pledge  as  security  for  the  debt.  Norton  v. 
Baxter,  41  Minn.  146,  4:  306 

24.  A  tender  by  the  pledgor  having  been 
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refused  without  sufficient  reason,  the  pledgee 
loses  his  right  to  retain  the  pledge,  as  against 
one  who  has,  subsequent  to  the  making  of  the 
pledge,  acquired  rights  in  the  property,  al- 
though the  pledgor  did  not  keep  his  tender 
good.  Id, 

25.  Loss  or  depreciation  in  value  of  the 
thing  pledged,  through  negligence  of  the 
pledgee,  does  not  operate  to  extinguish  pro 
tantft  the  debt  secured.  Cooper  v.  Simpson, 
41  Minn.  46,  4:  194 


PLUMBING. 


Negligence  as  to,  see  Landlord  and  Tenanti 

72. 
Defects  in,  as  Affecting  Rent,  see  Landlokd 

AND  Tenant,  85. 
Police  Regulation  of  Business  of,  see  Con- 

STITTTIONAL  LaW,  212. 

Ordinance  as  to  Qualifications  of  Plumbers, 
see  Waters,  148. 


POISON. 


Administration  of,  as  an  Assault,  see  As- 
sault AND  Battbry.  1. 
As  Cause  of  Death,  see  Inbubancb,  91. 

See  also  Patent  Medicines. 


POLES. 


Of  Electric-Light   Ck)mpany,  see   Electric 

Lights,  5,  6. 
In  Streets,  see  Highways,  28;    Telegraphs, 

2. 
In  Streets,  Liens  on,  see  Liens,  67. 
Prohibition  of,  on  Sidewalks,  see   Street 

Railways,  24. 


POUCE. 


Injury  to,  hy  Defective  Sidewalks,  see  High- 
ways, 122. 

Liability  of  City  for  Negligence  of,  see  Mu- 
nicipal Corporations,  152. 

Power  of  Appointment,  see  Officers,  1ft,  20. 

Power  of  Removal  by  Governor,  see  Offi- 
OBRS,  51,  52. 

Scliool  Committee  as,  see  Schools,  12. 

Partial  Validity  of  Statute  as  to,  see  Statutes, 
27. 

Title  of  Statute  as  to,  see  Statutes,  67,  84. 


POLICE  POWER. 


In  General,  see  Constitutional  Law,  II.  c. 

As  to  Malicious  Feuces,  se^  Fenobs,  9. 

To  Make  Rules,  as  to  Itinerant  Musicians, 

see  Municipal  Corpobations,  28. 
As  to  Telegraphs,  see  Telegraphs,  1. 
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POLITICAL  PARTIES. 

Equal  Privileges  of,  as  to  Offices,  see  Consti- 

tuttonalLa.w,  89. 
Discrimination  as  to,  in  Appointing  Officer, 

see  also  Officers,  19,  20. 
Right  to  Have  Ballots  Printed,  see  Yotbbs 

AND  Elections,  56,  58. 


POLITICAL  QUESTIONS. 

See  Courts,  88-35. 


POLL  TAX. 


As  Affecting  Suffrage,  see  Voters  and  Elsc 
TIONS,  8,  9. 


POLLUTION. 


Of  Waters,  see  Waters,  89,  125-127. 
Tni  unction  against,  see  Injunction,  65. 


POND. 

As  Boundary,  see  Boundaries,  17,  20-22. 

Right  of  Corporation  to  Use,  see  Corpora- 
tions, 88. 

Condemnation  for  Private  Fish  Pond,  see 
Eminent  Domain,  16. 

Ice  on,  see  Ice,  6-7. 

Injunction  against  Drawing  Water  from,  see 
Injunction,  56,  57. 

Rights  of  Public  in,  see  Waters,  82-88. 

PrivateRightsin,  see  Waters,  110-118. 


POOL  SELLING. 


On  Horse  Race,  see  Horse  Rage. 
Equal  Protection  of  Laws  to,  see  Constitu- 
tional Law,  68. 
Title  of  Statute  as  to,  see  Statutes,  54. 


POOR  AND  POOR-LAWS. 

Bonds  to  buy  Seed  Grain  for,  see  Bonds,  84. 

Charitable  Gifts  for,  see  Charities,  16,  17, 
82,  34,  88. 

Requiring  Removal  of,  as  Affecting  Com- 
merce, see  Commerce,  16. 

Due  Process  as  to  Removal,  see  Constitu- 
tional Law,  147. 

Employment  of  Keeper  of  Poorhouse,  see 
Counties,  26.  • 

1.  It  Is  no  defense  for  violation  of  N.  H. 
Laws,  chap.  83,  §  6,  prohibiting  any  person 
from  bringing  into  any  town  in  the  state 
from  another  state  a  poor  and  indigent  per- 
son having  no  settlem«nt  therein,  with  intent 
to  charge  the  town  with  hiR  support,  that 
defendant  believed  such  person  had  a  settle- 
ment in  the  town.    A  guilty  knowledge  is  not 
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an  ingredient  of  the  offense.     I^te  y.  Chr^ 
nM(N.  H.)  11:  191 

Support. 

2.  A  person  receiving  aid  as  a  poor  sick  per- 
son from  the  officers  of  the  poor  in  a  city  or 
county,  in  the  absence  of  representations  as  to 
bis  responsibility  or  physical  condition,  incurs 
no  liability  to  repay  the  amount  expended  on 
his  or  her' behalf  bv  suoh  '^itv  or  county.  Al- 
bany V.  McNamard,  117  N.  T.  168,      6:  212 

3.  The  promise  of  aid  bv  the  overseer  of 
the  poor  to  a  man  who  is  charged  with  the  duty 
of  supporting  his  dau!?hter,  if  he  will  give  her 
such  support,  is  without  consideration  and 
legally  nonenf orceable.  E(meU  v.  Ver^re^  0'2 
Yt.  405,  8:  708 
Settlement. 

4.  A  girl  of  weak  mind,  incapable  of  exer- 
cising any  choice  as  to  the  place  of  her  resi- 
dence and  suffering  from  such  mental  infirmity 
as  makes  it  necessary  that  she  should  remain 
under  the  care  and  control  of  her  parents,  and 
who  has  never  been  emancipated,  takes  the  set- 
tlement of  her  father,  though  acquired  after  she 
reach  the  age  of  majority.  Id. 

5.  In  M  assachusetts  an  insane  f  em  ale  pauper 
has  a  legal  settlement  in  the  town  of  her  hus- 
band's oomiciL  unless  the  marriage  is  declaied 
void;  and  such  town  is  responsible  tfx  her 
support.  VummingUm  t.  BeieA&rtown^  149 
Mass.  228,  4:  181 

6.  Upon  an  attempt  to  charge  the  inhabit- 
ants of  a  township  with  the  expenses  of  keep- 
inff  an  insane  female  pauper  they  will  be  per- 
muted to  show,  in  a  collateral  proceeding,  the 
fact  that  a  decree  to  which  they  were  not  par- 
ties and  which  attempts  to  annul  her  mamage 
is  without  effect,  where,  in  case  the  marriage 
was  annulled,  her  settlement  would  be  in  de- 
fendant's township.  -W. 


POSSESSION. 

As  Basis  of  Action  for  Injury  ix>  Personal 
Property,  see  Action  or  Suit,  18,  14. 

As  Affecting  Statute  of  Frauds,   see  Cox 
TRACTS,  120-124. 

Necessity  of  Change  of,  on  Sale,  see  Sale,  4,  o. 

As  Notice,  sec  Notiob,  II.  b. 

Presumption  from,  see  Evidencb,  239-242. 

Of  Property  as  a  Crime,  see  Fisheries,  14; 
Game  Laws,  2,  8 ;  Intoxicating  Li- 
quors, 1. 

Writ  of,  to  Enforce  Ejectment,  see  Ejeot- 
MKNT,  13. 
Quashing  on  Appeal,  see  Appeal  and 

Ebrob.  362. 
Appeal  from  Refusal  to  Quash,   see  Ap- 
peal AND  Error,  19. 
Injunction  against,  see  Injunction,  77, 


POSTAL  CARDS. 

Wrongful  Use  of,  see  Postoffioe,  6,  7. 


POSTAL  CLERK. 


Rights  of,  as  Passenger,  see  Caiuuerb,  21-28, 


POSTHUMOUS  CHILD-POSTOFFICE. 
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POSTHUMOUS  CHILD. 

See  Aftsbbokn  Child. 


POSTING  RATES. 


See  Carriebs,  848. 


POSTOFFICE. 


Duty  of  Carrier  as  to  Access  to  Mail  Train, 

see  Cabbierb,  167. 
Locality   of   Crime   Committed  by  IVIailing 

Forged  Documents,  see  Courts,  21,  22. 
Presumption  as  to  Course  of  Mails,  see  Evi- 

DENOB,  204,  205. 
Evidence  of  Mailing  Papers,  see  Eyidbkgb, 

747. 
Proof  of  Unlawful  Use  of  Mails,  see  Evi- 

DBNOB,  892. 

Indictment  for  Postal  Offense,see  Iitdictmbnt, 

ETC.,  31. 

Service  of  Summons  by  MaU,  see  Writ  and 
Process,  10. 

1.  Where  the  quarterly  returns  of  a  postmas- 
ter, in  which  are  reported  receipts  tor  sale  of 
stamps,  etc.,  and  amount  of  commissions 
claimed  for  cancellation  of  stamps,  have  been 
regularly  rendered  to  the  department  and  have 
been  passed  upon  by  the  auditor,  and  the  bal- 
ances therein  found  to  be  due  the  Government 
have  been  each  quarter  carried  into  a  general 
account,  such  action  by  the  auditor  is  a  com- 
plete allowance  of  the  commissions  claimed 
and  adjustment  of  such  quarterly  returns. 
(Tnited  StnUs  v.  Hutche^on  (C.  C.  S.  D.  Ga.) 
89  Fed.  Rep.  540,  2:  806 

2.  Where  the  credits  in  the  general  account 
kept  by  the  auditor  against  the  postmaster,  and 
made  up  as  above  stated,  show  that  the  post- 
master has  fully  paid  all  balances  so  charged, 
80  that  a  complete  balance  could  bo  struck  upon 
such  general  account,  in  such  case  there  is  a 
complete  settlement  of  the  account,  and  there- 
after the  commissions  covered  by  such  adjusted 
accounts  were  not  within  the  power  of  allow- 
ance by  the  Postmaster  General  so  as  to  give 
him  the  right  to  "withhold"  the  same,  within 
the  meaning  of  the  Act  of  Congress  of  June  17, 
1878  (20  U.  S.  Stat,  at  L.  141).  There  was 
nothing  to  "withhold."  Id. 

8.  If  the  postmaster-general,  in  the  exercise 
of  the  power  conferred  upon  him  by  the  Act 
of  June  17, 1878,  before  the  allowance  of  credit 
for  commissions  is  made,  directs  that  it  shsdl 
not  be  made,  and  it  is  not  made,  but,  in  lieu 
thereof, credit  is  given  on  the  account  kept  with 
the  postmaster  for  the  amount  of  the  allowance 
deemed  reasonable  by  the  Postmaster  General, 
the  balance  shown  due  the  Government  by  such 
an  account  would  be  pnma/aa>  sufficient,  but 
not  conclusive,  evidence  against  the  postmaster. 

Id. 

4.  Where  an  account  of  a  postmaster,  regular 
on  its  face,  has  been  adjusted  and  allow^  by 
the  proper  accounting  officers  and  fully  paid, 
such  officers  cannot,  ^ter  the  term  of  office  of 
the  postmaster  has  expired,  evolve  ex  pa/rte  a 
balance  in  favor  of  the  Government,  founded 
solely  upon  a  general  and  vague  allegation  of 
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fraud  in  accounts  formerly  passed  upon,  so  as 
to  make  such  balance  prima  facie  evidence 
against  the  postmaster  and  his  sureties.  Such 
allegations  must  be  specific  and  sustained  by 
competent  evidence.  id- 

Misdelivery  of  letter. 

5.  Where  a  letter  carrier  delivers  a  letter  ad* 
dressed  to  a  guest  at  a  hotel  to  the  clerk  of 
such  hotel,  who  siras  the  receipt  and  letter 
carrier's  book,  and  is  subsequently  compelled 
by  the  postoffice  department  to  pay  to  the  ad- 
dressee the  amount  of  money  contained  in  the 
letter,  because  of  its  loss  after  such  delivery, 
he  may  recover  from  the  person  to  whom  he 
delivered  it  the  amount  which  he  was  com- 
pelled to  pay.  And  the  facts  that  he  did  not 
expressly  inform  such  person  that  the  letter 
was  valuable,  and  that  such  person  believed  it 
to  be  an  *'  immediate  delivery  letter,"  are  im- 
material.   Josiyn  V.  KiTig^  27  Neb.  88, 

4:  467 
Abosive  postal  card. 

6.  A  postal  card  on  which  is  written  a  de- 
mand for  the  pavment  of  a  debt,  and  a  threat 
to  sue  or  place  the  demand  in  the  hands  of  a 
lawyer  for  suit  if  the  debt  is  not  paid,  is  not 
mailable  matter.  Persons  sending  such  postal 
cards  are  liable  to  indictment  under  the  Act  of 
Congress  of  Sept.  26,  1888.  United  8tate%  v. 
Bayle  (D.  C.  E.  D.  Ma)  40  Fed.  Rep.  664. 

6:  748 

7.  A  postal  card  saying,  "Please  call  and 
settle  account,  which  is  long  past  due  and  for 
which  our  collector  has  called  several  times, 
and  oblige,"— is  not  of  a  threatening  character, 
or  intended  to  reflect  injuriously  upon  the  per- 
son addressed^  within  the  meaning  of  the  Act 
of  Congress  as  to  unmailable  matter.  Id, 
False  postmark. 

8.  A  fraudulent  act  committed  after  a  letter 
had  been  placed  in  the  postoffice,  consisting 
in  the  misuse  of  the  mailing  stamp,  whereby 
a  false  date  was  given  to  the  postmark,  does 
not  constitute  an  offense,  under  U.  S.  Rev. 
Stat.  §  5480,  providing  a  punishment  for 
placing  a  letter  or  packet  in  any  postoffice,  or 
receiving  any  therefrom,  in  pursuance  of  a 
scheme  or  artifice  to  defraud,  united  StcUes  v. 
MUchell  (D.  C.  W.  D.  Pa.)  86  Fed.  Rep.  492, 

1:  796 
Larceny  from  mails* 

9.  To  constitute  larceny  from  the  mails  by 
a  postal  employe,  under  U.  S.  Rev.  Stat. 
§  5467,  the  letter  embezzled  must  have  been 
intended  to  have  been  conveyed  by  mail,  or 
carried  or  delivered  by  a  postal  employe,  or 
forwarded  through  or  delivered  from  some 
postoffice  or  branch  postoffice  established  by 
authority  or  the  postmaster-general.  United 
States  V.  MaUheweiP.  C.  D.  Md.)  85  Fed.  Rep. 
890,  1:  104 

10.  A  letter  intended  to  be  conveyed  by  mail 
is  one  which  is  entrusted  to  some  postal  em« 
ploye,  to  be  transmitted  by  mail  to  the  per- 
son to  whom  it  is  addressed,  or  someone  au- 
thorized to  receive  it  from  the  mail,  before  or 
after  it  reaches  the  particular  place  to  which 
directed.  Id, 

11.  A  letter  is  not  intended  to  be  conveyed 
by  mail,  when  the  postal  authorities,  co-oper- 
ating  with  the  sender,  intend  to  resume  pos- 
session of  the  letter  after  it  is  put  in  the  mail, 
or  allow  the  sender  to  do  so  before  it  reaches 
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the  hands  of  some  postal  employe  for  deliv- 
ery to  the  proper  person.  Id, 
Stoppingf  mail  traiiu 
1'^.  A  state  statute  requiring  a  fast  mail  train, 
like  other  passenger  trains,  to  stop  at  a  county- 
seat,  instead  of  runnine  through  the  place  at  a 
distance  from  the  station  on  another  track, 
does  not  constitute  an  unconstitutional  inter- 
ference with  the  Federal  provemment.  JVi- 
na%8  0.  jB.  Co.  v.  People,  148  lU.  484,  19:  119 


POST  ROAD. 


Regulation  of  Rates  on,  see  Carbikrs,  840. 
Telegraph  Line  over,  see  Telkgsaphb,  8,  4. 


POWDER. 

For  Explosion  of,  see  Explosion,  1. 
Magazine  of,  as  a  Nuisance,  see  Nuisances, 
26,  27,  56. 


POWERS. 


To  Select  Beneficiary  of  Charity,  see  Chabi- 

ties,  86. 
Conflict    of  Laws  as   to,  see  Conflict  op 

Laws  7  S. 
As  to  Creating  Perpetuities,  see  Perpetui- 

iTKS,  16-22. 
Of  Attorney,  see  Principal  and  Agent,  7, 8. 
Operation  of,  as  to   Will  Made  under,  see 

Wills,  97. 
Interpretation  of  Will  as  to,  see  Wills,  118. 
To  SeU  under  Will,  see  Wills,  167-169. 

1.  A  power,  not  coupled  with  an  interest, 
to  convey  a  right  to  use  a  private  alley  laid  out 
entirely  on  land  of  the  donor  of  the  po^er. 
cannot  be  exercised  after  the  donor  has  parted 
with  his  title  to  the  land  upon  which  the  alley 
is  situated.    JB'isIier  v.  Mir,  84  S.  C.  203, 

14:  883 
ReTocation. 

2.  A  power  of  attorney  to  enable  an  adminis- 
trator to  collect  the  amount  due  on  life  insur- 
ance certificates  which  have  been  equitably  as- 
signed to  him  is  coupled  with  an  interest,  so  as 
to  be  irrevocable,  aupreme  Assembly  R,  8.  of 
G,  F.  V.  Campbell,  17  R  L  402.         18;  601 

8.  A  power  given  to  a  bank  by  one  who 
was  liable  with  others  upon  notes  held  by  the 
bank,  to  apply  his  deposits  to  the  payment  of 
the  notes,  even  before  their  maturity  if  the 
bank  desired,  is  not  a  power  coupled  with  an 
interest,  but  ceases  if  not  exercised  before  the 
death  of  the  depositor  and  the  bank's  know- 
ledge thereof.  Gardner  v.  Billings  First  Nat, 
Bank,  10  Mont.  149,  10:  45 

Execution. 

4.  An  intent  to  execute  a  power  of  appoint- 
ment does  not  appear  in  a  will  which  makes 
no  reference  to  the  power,  although  the  be- 
quests somewhat  exceed  the  amount  of  the 
testator's  estate,  and  his  relations  with  the  donor 
are  so  intimate  as  to  raise  a  presumption  that 
he  knew  of  the  power.  Coiting  v.  Be  8ar- 
tiges,  17  R.  I.  668,  16:  367 

See  Index  to  Notes  Preceding* 


Time  for  execution. 

5.  No  limitation  of  time  is  imposed  upon  a 
power  in  the  nature  of  a  trust,  not  limited  in 
terms,  unless  the  rule  against  perpetuities  is 
involved,  or  the  power  is  controlled  by  an  in- 
herent quality  in  the  nature  of  the  trust  or  in 
the  object  for  which  the  power  was  granted. 
Morse  v.  Eaekensack San,  Bank  (N.  J.  Err.  «fc 
App.)  47  N.  J.  Eq.  (2  Dick.)  279,  12:  68 
Mode  of  execution. 

6.  A  power  permitting  one  to  grant  and 
convey  real  estate  in  fee,  in  such  parts  or  ahares 
as  the  appointee  shall  by  her  will  direct,  will 
authorize  her  to  create  trust  estates  for  life 
with  remainder  over.  Lavormc^B  Estate  (Pa.) 
136  Pa.  854,  11:  85 

7.  A  power  to  appoint  by  will,  couferrtHl 
on  a  life  tenant,  does  not  empower  him  to  de- 
vise the  land  for  the  payment  of  bis  own 
debts.    Balls  v.  Dampmaih,  69  Md.  890, 

1:  645 

8.  Wliere  an  estate  is  devised  to  one  for 
life,  with  power  to  •*sell  and  convey  the  same 
by  deed  (part  or  all  of  it),  the  proceeds  to  be 
used  for  the  devisee's  comfort  and  otherwise 
as  he  may  think  proper,"  the  power  may  be 
exercised  by  the  execution  of  a  mortgage. 
Kent  V.  Morrison,  153  Mass.  187,        10:  756 

9.  One  to  whom  property  is  devised  on 
trust  "for  such  person  or  persons,  and  use  or 
uses,  as  he  shall  by  deed  or  will  appoint,"  has 
a  general  power  of  appointment,  ivhich  will 
authorize  him  to  mortgage  the  property.  ESdts 
V.  Ward,  107  N.  C.  892,  10:  821 

10.  The  execution  of  a  mortgage,  with  a  lim- 
itation of  the  overplus  after  saiistying  the  debt 
secured  to  the  mortgagor  and  his  right  heirs 
upon  property  in  regard  to  which  Sie  mort- 
gagor has  a  general  power  to  appoint  the  per- 
sons who  shall  take  the  fee  and  the  uses  to 
which  it  shall  be  applied,  will  constitute  a 
complete  execution  of  the  power  so  as  to  defeat 
a  provision  in  the  instrument  creating  it,  to  the 
enect  that  in  default  of  appointment  the  prop- 
erty shall  be  held  in  trust  for  certain  designa^ 
ed  persons.  M, 
Liability  for  appointor's  debts. 

11.  The  exercise  of  a  power  of  appointment 
by  will,  by  one  having  a  life  interest  in  trust 
properly,  to  confirm  title  to  a  person  who  had 
previously  purchased  it  for  a  valuable  consid- 
eration from  the  appointor  and  trustee  ncder 
an  order  from  court,  does  not  make  the  prop- 
erty assets  of  the  appointor's  estate  and  liable 
in  equitv  f«r  her  debts.  Patterson  v.  Latnttuis 
83  Ga.  708,  7:  148 

12.  Property  disposed  of  by  will,  under  a 
power  of  appomtment,  cannot  be  held  liable  leu 
the  appointor's  debts,  even  if  it  otherwise  might 
be.  unless  the  flnoointor's  assets  are  insufficient 
to  pay  such  debts.  Id. 
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PRACTICAL  JOKE. 

Question  for  Jury  as  to,  see  Tbial,  149. 


PRECAUTIONS. 

Evidence  of,  to  Sliow  Prior  Negligence,  see 
EvroENOE,  755-758. 
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PREFERENCES. 

As  Affecting  Conveyance,    see  Fraud  and 

F&AUDI7IJBST  C0NV£YA1YCS8,  86-39. 


PREFERRED  STOCK. 

Of  Corporations,  see  CoRPORATioiirs,  83* 


PREGNANCY. 


As  Negligence  after  Personal   Injury,    see 

Damages,  122. 
To  Invalidate  Marriage,  see  HusBAin>   and 

Wife,  13, 13,  26. 


PRELIMINARY   EXAMINATION. 

Of  Criminal,  see  Crimikal  Law,  17. 
Of  Physical  Condition,  see  Discovebt  Ain> 
Insp£ction,  2-8. 


PRELIMINARY  INJUNCTION. 

See  Injunction,  1-4,  83. 


PREMIUM. 


For  Insurance,  see  Insurance,  40,  46. 
Waiver  as  to,  see  Insurance,  278^280. 


PREROGATIVE. 

Jurisdiction,  see  Courts,  71-75. 


Call  of  Pastor  by,  see  Relioious  Societies, 
22,23. 


PRESCRIPTION. 


Easement  by,  see  Easbmxnts,  18-24. 
Of  Right  to  Waters  of  Canal,  see  Canals,  8l 
Ab  to  Fisheries,  see  Fisheries,  5,  7. 
As  to  Highways,  see  Highways,  7,  9. 
Of  Nuisance,  see  Nuisanoias,  5!^^55. 
In  Use  of  Water,  see  Waters,  141-146. 
As  to  Rights  in  Public  Stream,  see  Waters, 
68. 


PRESENCE. 


When  Offense  is  in  Presence  of  Officer,  see 

A.RH.E18T     18    14 

At  Execution  of  Will,  see  Wills,  14-17. 
See  Index  to  Notes  Precedlnjf. 


PRESIDENT. 

Of  Corporations,  Powers  of,  see  Corpora- 
tions, 65,  121. 

For  Act  of,  Through  Head  of  Department, 
see  Executive  Department. 


PRESIDENTIAL  ELECTORS. 

See  Eleotors. 


PRESUMPTIONS. 

On  Appeal,  see  Appeal  and  Error,  129-146. 
As  Evidence,  see  Evidence,  II. 


PRICE  LISTS. 

To  Refresh  Memory,  see  Witnesses,  31 


PRICES. 

Power  of  Legislature  to  Regulate,  see  Con- 
stitutional Law,  205. 

Contracts  as  to,  see  Contracts,  147-149. 

Contract  to  Advance,  see  Contracts,  285- 
289. 

Relevancy  of  Evidence  as  to,  see  Evidbngb, 
689-704. 

Regulation  of,  for  Gas,  see  Gas,  5. 


PRIMARY  ELECTIONS. 

Judicial  Notice  of,  see  Evidence,  16. 
Sale  of  Liquors  on  Day  of,  see  iNTOxiOATiNe 
Liquors,  48,  49. 

See  also  Voters  and  Elections,  IIL 


PRINCIPAL  AND  AGENT. 

I.  The  Relation;  Revocation. 

n.  Agent's  Authoritt  ;  Riohtb  and  Lia- 
bilities of  Principal. 

a.  In  QenercU. 

b.  Agent*s  Purchase  on  OrediU 

c.  Agent 9  Fraud  or  Wrong, 

d.  Batijieation, 

III.  Rights  and  Liabilities  of  Agent. 

Action  on  Contract  by  Agent,  see  Action  ob 
Suit,  24,  25. 

Recovering  Back  Payment  to  Agent  for  Both 
Parties,  see  Assumpsit,  11. 

Brokers,  see  Brokers. 

Corporation  as  Agent,  see  Corporatoins,  54. 

Ownership  of  Stock  by  Agent  as  against  In- 
terest of  Principal,  see  Corporations, 
156,  157. 

Damages  against  Agent,  see  Damages,  82. 

Estoppel  as  to  Agent's  Authority,  see  Estop* 
pel,  78. 
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Parol  Evidence  as  to  Liability  on  Note,  see 

Evidence,  103-108. 
Burden  of  Proving  Principal's  Knowledge, 

see  Evidence,  HI,  112. 
Admissions  of  Agent,  see  Evidence,  588. 
Proof  of  Declarations  and  Acts  of  Agent,  see 

EviDBNOB,  597-602. 
Relevancy  of  Evidence  as   to  Agency,  see 

Evidence,  741. 
Sufficiency  of  Proof  of  Agency,  see  Evidenob, 

832. 
False  Imprisonment  by  Agent,  see  Falsb  Im- 

FBISONMBNT,  11-14. 

Husband's  Agency,  see  Husband  and  Wife, 

91. 
Agents  of  Insurance  Companies,  see  Insub- 

anoe,  especially,  13-20.  244-269. 
Notice  by  ^owledge  of  Agent,  see  Notice, 

15,88. 
Payment  of  Agent's  Debt  with  Principal's 

Money,  see  Payment,  18. 
Question  for  Jury  as  to  Agency,  see  Tbial, 

127,  128. 
Conversion  by  Agent,  see  Tbovsb,  10. 
Usury  in  Loans  by  Agent,  see  Usury,  12-18. 
Agent  as  Witness,  see  Witnesses,  18-20. 
Death  of  Agent  as  Affecting  Testimony,  see 

Witnesses,  21. 


L  The  Relation  ;  Revocation. 

1.  If  relations  exist  which  will  constitute  an 
agency,  it  will  be  an  agency,  whether  the  par- 
ties understand  it  to  be,  or  not  Their  private) 
intention  wiU  not  affect  it.  Bradaireet  Co.  v. 
Gill,  72  Tex.  115,  2:  405 

2.  A  written  contract  creating  a  commer- 
cial agency  for  one  year  at  a  fixed  compensa- 
tion for  services,  wharfage,  storage,  etc.,  hav- 
ing been  renewed  expresslv  for  the  next  year, 
and  the  agency  continued  for  several  successive 
years  thereafter  in  conformity  to  the  contract, 
there  is  a  tacit  renewal  from  year  to  year,  and 
the  agency  cannot  be  revokea  so  as  to  deprive 
the  agent  of  his  monthly  compensation  for  an 
unexpired  portion  of  a  year  which  has  been 
begua.  Standard  Oil  Co.  v.  QiUtert,  84  Ga. 
714,  8:  410 


n.  Agent's  Axtthobitt;  RfGHTS  and  Lia" 

BILITIES  OF    PbINOIFAL. 

ft.  In  Oen&ral, 

8.  Persons  dealing  with  the  agent  of  a  for- 
eign corporation,  who  has  been  coDstituted  its 
general  resident  manager  and  is  engaged  in 
carrying  on  the  business  of  the  corporation  in 
a  distant  land,  have  a  rig^t  to  assume,  in  the 
absence  of  notice,  that  the  manager's  authority 
extends  to  all  usual  dealings  necessary  to  the 
business,  and  are  not  bound  by  secret  limita- 
tions or  instructions  qualifying  the  terms  of 
the  written  or  verbal  appointment.  Raihhun 
V.  8710W,  128  N.  Y.  848,  10:  355 

4.  A  person  who,  although  he  has  no 
knowledge  or  notice  on  the  subject  of  the 
agency  of  one  with  whom  he  has  dealings, 
relies  on  the  mere  representations  of  such  per- 
son, who  exhibits  no  written  authority,  that  he 
is  the  resident  agent  and  manager  of  a  foreign 

See  Index  to  No«ee  Precedtn|> 


corporation,  cannot  hold  the  corporation  lia- 
ble, where  it  had  at  the  time  no  notice  of,  ard 
had  not  recognized  or  adopted,  the  dealings  in 
its  name,  and  the  agency  did  not  in  fact  exist, 
or,  having  been  created,  was  not  to  take  effect 
until  a  future  time.  Id. 

5.  The  verbal  contract  of  an  agent  of  a  cor- 
poration which  was  within  his  authority  may 
be  proved  against  the  corporation  after  his 
death.  SauUi  Baltimore  (Jo,  ▼.  Mutdbaeh^  ^9 
Md.  895,  1:  507 

6.  Showing  land  to  a  prospective  purchas- 
er is  a  mere  executive  or  ministerial  act  which 
an  agent  for  the  sale  thereof  may  employ 
another  to  perform.  McKinnon  v.  VoUmar^ 
75  Wis.  82,  6:  181 
Power  of  Attomej'* 

7.  Under  a  power  of  attorney  to  sell  or  con- 
vey, a  conveyance  made  without  consideration 
is  a  mere  nullity.  BandaU  v.  Duff,  79  Cal. 
128,  8:  754 

8.  A  power  of  attorney  authorizing  one  to 
collect,  receive,  and  receipt  for  all  legacies, 
monevs,  and  prcMpertv  coming  to  certain  per- 
sons from  a  decedent  s  estate,  will  not  author- 
ize him  to  acquiesce  in  the  turning  over  of  the 
funds  and  management  of  the  estate  by  one  ex- 
ecutor to  his  coexecutor,  so  as  to  relieve  such 
executor  from  liability  for  such  ooexecutor's 
mismanagement.  Be  Oabom't  BtUUe^  87  Cal. 
1,  11:  804 
Indoreement  of  checks. 

9.  A  drummer  or  commercial  traveler  has 
no  implied  authority  to  indorse  checks  in  the 
name  of  his  principal  because  he  has  power  to 
collect  accounts  and  receive  money  and  checks 
payable  to  his  principal.  Jackion  v.  McMinn- 
ville  Nat,  Bank,  92  Tenn.  154,  18:  668 
Employment  of  pbyeician* 

10.  Power  to  employ  a  physician  and  surgeon 
for  a  person  injured  by  a  street-car  is  included 
in  the  authority  given  to  an  agent  of  the  street- 
car company  m  case  of  accident  "to  see  that 
those  injured  are  taken  somewhere  where  medi- 
cal aid  can  be  given."  Hameom  v.  Minneapo- 
lis Street  B,  Co,  (Minn.)  80:  695 

11.  A  conductor  who  has  procured  or  con- 
sented to  the  attendance  of  a  competent  sur- 
geon upon  an  injured  brakeman  cannot  Innd 
the  company  by  engaging  additional  surgeons. 
Louisville,  N,  A,  dc  C.  B,  Co.  v.  ^ith,  121 
Ind.  358,  6:  880 

12.  A  physician  and  surgeon  who,at  the  request 
of  the  general  superintendent  of  a  railroad, 
renders  professional  services  to  persons  injured 
by  the  company's  trains,  in  ignorance  of  the 
fact  that  the  superintendent  has  no  autliority 
to  contract  for  such  services,  may  recover  there- 
for from  the  company;  and  the  facts  that  the 
right  to  employ  physicians  and  surgeons  in  such 
cases  Ib  vested  in  another  officer,  and  that  the 
company  is  not  liable  for  the  injuries  which  he 
wss  summoned  to  attend,  are  immaterial,  since 
no  inquiiy  was  necessary  in  regard  to  such  mat- 
ters. Cincinnati^  LBLL.dC.B.  Co,y.  Dane 
126  Ind.  99,  9:  508 

b.  Agenfe  Purchaee  on  Credit, 

18.  If  an  agent  is  put  forward  to  conduct  a 
separate  business  In  his  own  name,  but  with 
the  property  and  for  the  benefit  of  his  principal, 
the  latter  cannot  escape  liability  for  the  pur- 
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chaM  price  of  goods  by  a  secret  limitation  upon 
the  agent's  aut£ority  to  purchase.  Hvhbard  v. 
Tenbrook,  124  Pa.  291,  2:  823 

14.  An  agent  placed  in  charge  of  a  retail  store 
to  condnct  the  ousiness,  with  express  authority 
to  use  money  especially^  deposited  for  that  pur- 
pose, and  the  cash  receipts  of  the  business  in 
purchasing  goods,  is  a  general  agent  in  con- 
ducting the  business  of  ue  store,  with  spcKdal 
powers  to  purchase,  and  cannot  bind  the  prin- 
cipal by  a  purchase  on  credit  Wheeler  y. 
McChiire,  86  Ala.  808,  2:  808 
Undiselosed  WLgBncy. 

15.  Where  an  agent  authorized  by  a  prinicipal 
to  purchase  supplies  for  the  use  of  the  princi- 
pal, and  instructed  to  purchase  only  for  cash, 
purchases  in  his  own  name,  upon  credit,  of  a 
seller  who  supposes  the  agent  to  be  buying  for 
himself  only,  and  the  principal  pays  or  settles 
with  the  agent  for  the  supplies  in  eood  faith, 
supposing  tiiat  the  agent  had  purchased  them 
for  cash  or  upon  his  personal  credit,  he  is  not 
liable  over  again  to  the  seller  for  the  price  of 
the  supplies.  Fradley  v.  Hyland  (0.  C.  t^. 
D.  N.  Y.)  37  Fed.  Rep.  49,  8:  749 

16.  The  rule  that  a  seller  who  deals  with  the 
agent  of  an  undisclosed  principal  can,  upon  dis- 
covering the  principal,  resort  to  the  latter  for 
payment,  unless  by  his  conduct  be  has  led  the 
principal  in  the  meanwhile  to  pay  or  settle  with 
the  agent,  does  not  apply  to  a  case  in  which 
the  agent  bought  contn^  to  his  instructions, 
and  Uie  seller  gave  credu  to  the  agent  suppos- 
ing him  to  be  the  only  principal,  and  the  prin. 
cipal  has  in  the  mean  time  paid  the  agent.    Id, 

0.  Agenfe  Fraud  or  Wrong, 

17.  A  principal  will  not  be  allowed  to  profit 
oy  the  fraud  of  his  agent;  and  if  he,  although 
ignorant  of  the  fraud,  adopts  a  fraudulent  con- 
tract made  in  his  behalf,  he  must  make  com- 
pensation for  it.  Mayer  v.  Dean,  115  N.  Y. 
556,  5:  540 

18.  On  the  embezzlement  of  the  surplus 
money  received  on  a  mortgage  after  paying  oH 
prior  incumbrances,  by  a  person  employed  hy 
the  mortj?agor  to  procure  the  money  and  pay 
off  such  incumbrances,  and  who  was  also  the 
agent  of  the  lender  for  the  purpose  of  examin- 
ing the  property,  title,  etc,  although  the  latter 
retained  his  own  judgment  as  to  the  invest- 
ment,—the  mortgagor,  who  has  left  the  business 
to  the  agent  without  even  an  inquiry  for 
months,  must  bear  the  loss.  Pepper  v.  Vafrrm 
188  Pa.  114.  7:  750 

d«  Batifleation. 

19.  A  woman  who  knowingly  receives  the 
consideration  paid  for  a  conveyance  of  her 
land,  which  she  has  executed  in  blank,  there- 
by ratifies  the  sale.  Eeed  v.  Morton,  24  Neb. 
760,  Ij  736 

20.  In  order  to  bind  a  principal  by  ratifica- 
tion,  assent,  or  acquiescence  in  prior  acts  of  his 
agent  in  excess  of  authority  actually  given,  a 
knowledge  of  the  material  facts  must  be  brought 
home  to  him.  Wheeler  y.  McQvire,  86  Ala. 
898,  8:  808 

21.  A  person  cannot  ratify  that  part  of  a 
contract  made  for  him  bv  an  unauthorized 
agent  which  makes  for  his  interest,  and  re- 
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nounce  that  which  makes  against  it.    Daniele 
V.  Brodie,  54  Ark.  216,  11:  81 

22.  Keeping  part  of  the  goods  left  for  a  per- 
son with  an  unauthorized  ngent,  wlio  assumed 
to  accept  them  in  discharge  of  a  contract  obli- 
ffation  which  the  other  party  had  the  option  to 
discharge  either  in  gooas  or  in  money,  ratifies 
the  act  of  the  agent  in  accepting  the  goods,  and 
prevents  any  rejection  of  other  portions  of  the 
goods.  Jd, 


ni.  Rights  and  Liabilitixs  of  Agent. 

28.  An  agent  who  willfully  disregards  his 
obligation  in  a  material  respect  cannot  re- 
cover for  services  in  that  matter.  Jameen  v. 
WiUiaTwi,  36  Neb.  869,  80:  S07 

24.  If  tlie  manager  of  Hvestock.not  the  own- 
er, is  a  mere  intermediate  agent  between  the 
master  and  the  direct  agent,  he  cannot  be  held 
constructively  responsible  for  the  acts  of  the 
latter  in  allowing  the  stock  to  commit  damage 
to  an  outside  party;  but  if  he  is  entrusted  with 
the  direct  charge  and  control  of  the  stock  as  a 
bailee,  and  employs  the  herders  to  assist  him 
in  the  performance  of  his  trust,  and  they  are 
subject  to  his  control  and  direction,  then  he 
will  be  so  responsible  for  their  acts,  done 
within  the  scope  of  their  employment,  al- 
though done  without  his  knowledge  or  author- 
ity and  contrarv  to  his  direction.  BUeu  v. 
Pauley,  18  Or.  47,  4:  840 

25.  An  agent  who  has  complete  control  and 
management  of  real  property  of  a  nonresident 
is  personally  liable  for  injuries  sustained  by  a 
third  person  in  consequence  of  the  dangerous 
condition  of  the  premises  at  the  time  when 
they  were  letised  by  the  agent  to  a  tenant. 
Batrd  v.  ahipman,  130  lU.  16.  7:  188 
Fiduciary  capacity ;  conflict  of  inter- 
est. 

26. Money  coming  to  the  hands  of  an  agent  for 
a  specific  purpose  cannot,  without  the  consent 
of  the  principal,  be  diverted  by  the  agent  from 
that  purpose,  so  as  to  create  the  relation  of 
debtor  and  creditor.  Well*  v.  Colline,  74  Wis. 
341,  6:  681 

27.  An  agent  will  not  be  permitted  to  act 
for  himself  and  his  principal  m  tliesame  trans- 
action, so  as  to  buy  of  himself,  as  agent,  the 

Sroperty  of  his  principal.    McNutt  v.  Dix,  88 
[ich.  828.  10:  660 

28.  An  agent  cannot  become  a  purchaser 
for  his  own  benefit,  of  the  subject-matter  of 
his  agency,  without  the  full  knowledge  and  ac- 
quiescence of  his  principal.  Jansen  v.  Wit- 
Hams  (Neb.)  80:  807 

29.  Where  the  administrator  of  an  estate  ad- 
vises one  of  the  heirs  to  sell  Ids  share  in  an  un- 
divided tract  of  land  belonging  thereto,  to 
another  of  the  heirs  for  a  certain  price,  and  of- 
fers to  collect  and  remit  the  amount  in  case  a 
deed  is  executed  and  returned  to  him,  he  can- 
not, upon  receiving  a  deed  with  a  blank  space 
for  the  grantee's  name,  fill  it  with  his  own 
name,  so  as  to  get  a  title  against  the  grantor^ 
although  the  expected  purchaser  refuses  to  take 
the  deed,  and  the  administrator  pays  the  full 
amount  of  the  price  agreed  upon  m  good  faith. 
If  he  takes  the  title,  and  at  a  subsequent  sale 
realizes  more  than  he  paid  for  the  land,  his 
grantor  may  recover  the  excess  in  an  action  for 
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money  had  and  received.    McNutt  v.  Dix,  88 
Mich.  828.  10:  660 

80.  A  sale  of  land  by  nn  agent  to  his  wife, 
without  the  knowledge  and  express  consent  of 
the  principal,  is  voidable;  and  the  fact  that  the 
agent  had  previously  made  an  oral  agreement 
in  good  faith  to  sell  to  another  person,  who  re- 
fused to  complete  the  contract,  although  urired 
to  do  so  by  the  agent,  and  who  thereafter  ac- 
cepted the  deed  only  on  an  agreement  with 
the  agent's  wife  to  transfer  the  title  to  her, 
—does  not  make  the  title  valid.  Tii^eT  v.  Ban- 
born.  128  111.  Iii6,  4:  218 

81.  Where  a  deed  of  a  strip  of  land  of  a  cer- 
tain width  declares  the  purpose  of  the  convey- 
ance to  be  the  * 'building  ...  of  a  railroad," 
and  the  grantee  immediately*  executes  to  a  cer- 
tain railroad  a  deed  of  a  stnp  described  as  of  a 
less  width ;  but  the  deed  declares  that  it  is  his  In- 
tention to  convey  all  the  interest  vested  in  him, 
— it  will  be  presumed  that  he  acted  merely  as 
the  asent  or  trustee  of  the  company  to  procure 
a  ri^ht  of  way;  and  the  company  will  be  en- 
titled to  a  strip  of  the  width  conveyed  in  the 
deed  to  him.    Boone  v.  Clark,  139  111.  466, 

5:  876 
On  contracts* 
See  also  Officers,  96-97. 

32.  A  person  who  contracts  as  agent,  having 
In  fact  no  authority  to  do  so,  is  personally 
responsible  to  those  who  contract  with  him  in 
ignorance  of  his  want  of  authority,  though  he 
acts  in  good  faith,  believing  that  he  is  invested 
with  such  authority.  Farmer$  Oo-Op,  T,  Co, 
V.  Floydy  An  Ohio  St.  525,  18:  846 

83.  A  commercial  correspondent  who  pur- 
chases and  takes  possession,  either  actual  or 
symbolical,  of  property  for  which  he  has  ad- 
vanced the  monev,  although  under  an  agree- 
ment to  transfer  the  title  upon  the  performance 
of  conditions  precedent,  to  another,  at  whose 
request  and  for  whose  ultimate  use  and  profit 
the  purchase  is  made, — is  the  owner.  New 
Maven  Wire  Co,  Cawti,  67  Conn.  852,  6;  800 

84.  A  commercial  correspondent  who  has  tak- 
«n  title  to  property  purchased  as  security  for  his 
advancements  does  not  lose  or  waive  his  own- 
ership by  transferring  possession  to  the  person 
for  whom  the  property  is  intended,  on  the  con- 
dition (evidenced  bv  trust  receipts)  that  such 
person  shall  hold  the  goods  in  trust  for  him 
until  the  advances  are  paid,  with  liberty  to  sell 
the  goods  on  condition  of  accounting  for  the 
procei'ds.  Jd. 

On  promissory  notes. 

35.  A  note  in  which  **the  directors  of  the 
Jonesville  &  Gloncoe  Turnpike  Road  promise 
to  pay,"  etc.,  with  the  names  of  individuals, 
without  any  official  designation,  signed  thereto, 
and  which  does  not  show  that  the  president  of 
the  company  united  In  its  execution,  must  be 
regarded  upon  its  face  as  the  undertaking  of 
the  parties  whose  names  appear  to  it  as  obli- 
gors.    McKensey  v.  Edwards,  88  Ky.  272, 

8:  897 

36.  A  note  reriting  that  **wo  nromise  to 
pay,"  and  signed  with  the  name  of  a  corpora- 
tion and  also  by  certain  persons  as  president 
and  secretary  respectively,  binds  such  persons 
individually;  and  a  different  intent  cannot  be 
shown  by  parol.  McCandles^  v.  Bdle  Plaine 
Canning  Co,  78  Iowa,  161,  4:  896 
Bmt  see  contra,  cases  followins:. 
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87.  The  use  of  the  words  "we  promfse  to 
pay,"  in  the  body  of  a  note  signed  in  the  name 
of  a  corporation  followed  by  the  name  of  its 
president,  does  not  show  that  it  is  bis  indi- 
vidual note,  or  the  joint  note  of  himself  and 
the  corporation.  Reete  v.  Olassboro  Firtt  Hoi. 
Bank  (N.  J.  Err.  &  App.)  64  N.  J.  L.  (25 
Yroom)  208,  16:  148 

88.  A  note  signed  by  a  corporate  name 
tinder  which  appears  the  name  of  an  officer  of 
the  company,  with  his  corporate  official  title 
affixed  thereto,  is  taken  conclusively  to  be  that 
of  the  corporation,  where  nothing  appears  in 
the  body  of  the  note  to  indicate  the  maker. 

id. 

89.  A  promissory  note  saying,  "We  prom- 
fse to  pay,"  but  naming  no  maker  in  the  body 
of  it,  and  having  for  signature  the  written 
words  "John  Roach,  Treasurer,"  over  which 
is  stamped  into  the  paper  a  large  round  seal 
bearing  the  same  of  a  corporation, — ^is  the  note 
of  the  corporation,  and  not  the  individual  ob- 
ligation of  the  treasurer.  Miiier  t.  JBoaek 
150  Mass.  140,  6:  71 

40.  A  promissory  note  purporting  to  be  that 
of  a  corporation,  sig^ned  by  a  certain  person  as 
president,  the  promise  to  pay  being  plural  ii^ 
stead  of  singular,  is  not  ambiguous  on  its  face. 
although  the  word  "by,"  or  its  equivalent,  is 
not  used  between  the  name  of  tbe  corporation 
and  the  person  signing.  LMneher  v.  Krau*^ 
74  Wis.  887,  6:  496 


PRINCIPAL  AND  SURETY. 

I.   BUBRTTSHTP;   LlABIUTIBS  OF  SCBETT. 

a.  In  General. 

b.  Beleaee  or  Dieeharffe, 

n.  Rights  and  Rbmbdzbs  of  Subbtt. 

Alteration  of  Instruments,  see  Alteration 

OF  Instrumrmts,  5. 
Liability  on  Appeal  Bond  after  Change  of 

Statute,  see  App&al  and  Error,  885, 

887. 
Liability  of  Surety  on  Certificate  of  Deposit, 

see  Banks,  58. 
Consideration  to    Surety,   see    Bnxa   and 

Notes,  12. 
Effect  of  Condition  as  to  Delivery  of  Note, 

see  Bills  andNotf:8,  111. 
Estoppel  of  Surety,  see  Estoppel,  74. 
Presumption  as  to  Authority  to  Deliver  Note, 

seeEviDBNCB,  103. 
Admissions  as  against  Surety,  see  Evidence, 

684.  536. 
Liability  on  Executors'  Bond,  see  Executors 

AND  Administrators.  12-14. 
Mortgage  Taken  by  Surety  as  Assignment, 

see  Insolvency,  22. 
Liability  of  Surety  for  Interest,  see  Interest, 

28,  49. 
Assignment  of  Judgment  to  Surety,  see  Judg- 

hi<:nt,  122. 
Running*  of  Statute  as  to  Surety,  see  Limita- 
tion OF  Actions,  83,  68, 69,  93. 
Novation  as  to,  see  Novation,  6. 
Set-Off  in  Case  of,  see  Set- Off  and  Counter- 

claim,  6, 16, 17,  80. 
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Subrogation  of  Surety,  see  Sobkoqation,  8- 

lo: 

As  to  Usury,  see  Usuhy,  1* 
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In  OenerdL 


1  .The  purchaser  of  property  who  agrees  to  pay 
the  whole  or  a  part  of  the  consideration  to  a 
creditor  of  the  vendor  becomes,  as  between 
himself  and  the  vendpr,  the  principal  debtor, 
and  the  vendor  only  a  surety.  Union  Stave  d 
Mdeh,  Works  V.  Canoell,  48  Kan.  689, 

16:  85 
2.  Where  a  man  gives  his  note  jointly  with 
his  sons,  who  sign  as  a  firm  and  as  individuals, 
to  raise  money  for  the  use  of  the  firm,  and  he 
executes  a  mortgage  to  secure  a  compliance 
with  the  terms  of  the  note,  all  the  parties  are 
bound  as  principals,  although  as  between  the 
borrowers  he  may  be  merely  a  surety  for  his 
sons.    Harmon  v.  Lehnutn,  85  Ala.  879, 

St  589 

Conditions  precedent;  elutnsr^s  before 
delivery* 

8.  No  private  understanding  between  the 
surety  and  the  principal  on  a  negotiable  note, 
with  reference  to  any  act  to  be  done  before 
its  delivery,  can  defeat  a  recovery  on  the  note 
if  the  payee  had  no  notice  of  the  understand- 
ing.    Carter  v.  MovUon^  51  Ean.  9, 

^  80:  809 

4.  The  fact  that  a  surety  on  a  bond  signed  it 
in  the  expectation  that  his  partner  also  would 
sign  the  bond  as  surety,  but  that  for  some 
reason  he  failed  to  do  so,  will  not  relieve  him 
from  liability.  YnUtak»r  v.  Bicha/rde,  1 34  Pa. 
191,  "y:  M9 

5.  A  surety  is  not  liable  on  a  bond  signed  by 
him  alone,  but  purporting  to  be  signed  by  the 
principal  also,  where  he  did  not  consent  to  a 
delivery  of  the  bond  without  the  principal's 
signature.  Goodyear  DetUal  Videanite  (h.  ▼. 
Bacon,  151  Mass.  460,  8:  486 

6.  A  surety  who  signs  a  bond  in  ignorance 
of  the  fact  that  the  other  sureties  thereon  have 
been  released  by  erasing  the  name  of  a  surety 
cannot  be  held  liable  on  the  bond,  as  he  did 
not  intend  to  become  the  sole  surety.  State 
Y.  McQonigley  101  Mo.  863,  8:  735 

7.  Erasing  the  name  of  a  surety  at  his  re- 
quest, and  uie  substitution  of  another  before 
tne  approval  of  an  official  bond,  and  without 
the  consent  or  knowledge  of  the  other  sureties, 
discharges  them,  when  the  approval  of  the 
bond  by  the  court  was  made  with  knowledge 
of  the  substitution  and  of  the  fact  that  the 
other  sureties  had  no  knowledge  thereof.   Id, 

8.  The  erasmre  of  the  name  of  a  surety  from 
the  body  of  an  official  bond  before  he  has 
executed  it  and  the  substitution  of  another 
will  not  release  sureties  who  had  alreadv 
signed  it  and  delivered  it  to  the  principal, 
where  the  bond,  when  finally  delivered  by 
him  to  the  obligee,  is  regular  on  its  face  and 
the  latter  has  no  notice  of  the  change.  King 
County  V.  F&rry,  5  Wash.  636,  19:  500 
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b.  Beleaee  or  Diacharge, 


9.  Although  a  trustee  is  also  the  attorney 
to  collect  the  interest  of  one  of  the  beneficiaries 
in  the  trust  fund,  his  receipt  of  money  as  trus- 
tee sufficient  to  pay  such  beneficiary's  claim 
will  not  justify  me  inference  that  the  money 
was  held  by  hmi  as  attorney  for  the  beneficiary 
so  as  to  discbarge  the  sureties  on  his  bond  for 
liability  as  to  such  beneficiary's  claim.  2'aylor 
V.  State,  Mallory,  73  Md.  208,  11:  86S 

10.  The  retention  in  its  employ  by  a  bank,  of 
its  cashier,  after  notice  that  he  has  embezzled 
funds  belonging  to  it,  will  not  discharge  the 
liability  of  the  sureties  upon  his  bond  for  such 
embezzlement,  even  to  the  extent  of  the  salary 
paid  him  after  such  notice.  Mc^ane  v.  HatO' 
ard  Bank,  78  Md.  186,  10:  66S 

11.  The  release  by  a  bank  president  of  a  sure- 
tv  on  the  cashier's  bond  from  further  liability 
thereon  will  not  discharge  such  surety's  liabili- 
ty for  defalcations  of  the  cashier  committed 
between  the  date  of  the  bond  and  the  time  of 
the  release.  2d. 

12.  The  release  from  liability  of  a  bank  pres- 
ident, who  had  misappropriated  tne  bank's 
funds  and  aided  the  cashier  in  doing  the  same, 
will  not  discharge  the  sureties  on  the  cashier's 
bond  from  liabifity  for  what  their  principal 
owes  the  bank.  Id. 

18.  The  sureties  on  a  note  discounted  at  a 
bank  are  not  discharged  by  the  bank's  accept- 
ance  in  renewal  from  the  principal  of  forged 
notes,  in  the  absence  of  bad  faith  or  negli- 
gence on  its  part.  Athens  First  Nat.  Bank  v. 
Buchanan,  87  Tenn.  82,  1:  199 

14.  The  surety  upon  a  bond  given  b^  a 
contractor  to  secure  the  owner  of  a  building 
against  liens  which  might  be  filed  against  it 
for  materials  or  labor  lued  by  the  principal  is 
discharged  by  the  pavment  to  the  latter  by  the 
owner  of  a  portion  of  the  contract  price,  which 
under  the  contract  he  was  entitled  to  retain  as 
an  additional  security  ai^ainst  liens.  Kiessig  v. 
AUspaugh,  91  Cal.  231,  18:  418 
By  chiiiiflre  of  contract. 

See  vAao  supra,  6-6. 

15.  Any  valid  contract  between  the  payee 
and  the  principal,  by  which  the  terms  of  the 
original  note  are  altered  in  any  material  partic- 
ular, whether  prejudicial  to  the  surety  or 
not,  will  vitiate  the  note  as  to  him,  if  made 
without  his  consent.  Sanders  v.  BagiceU,  32 
a.  C.  238,  7:  748 
By  delay  or  negligence  of  creditor. 

16.  A  creditor,  in  order  to  preserve  his 
rights  against  a  surety,  is  under  no  obligation 
to  pursue  any  of  the  remedies  given  him  by 
law  against.the  principal,  though  the  surety 
requests  him  to  do  so;  and  the  latter  is  not  dis- 
charged by  a  failure  of  the  creditor  to  levy  an 
execution  obtained  hy  him  against  the  princi- 

gnl.     Morrison  v.  Citizens  Not.  Bank,  65  N. 
[  258  9*  288 

17.  The  failure  of  a  bank  to  realize  the 
amount  of  funds  wrongfully  taken  from  It  by 
its  cashier,  from  securities  pledged  to  it  by 
him  as  collateral,  will  not  release  the  sureties 
on  the  cashier's  bond  from  liability  for  the 
funds  so  taken,  if  the  cashier  fraudulently  ab- 
stracted the  securities  from  the  bank's  posses- 
sion before  it  received  notice  of  the  defn^^U. 
McShaney.HoicardBankjl^  Md.l85, 10: 668 
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la  A  surety  is  not  discharged  because  a 
creditor  who  attached  the  property  of  the 
debtor  in  an  action  on  the  debt  secured,  and 
afterwards  atttiched,  the  same  property  Id 
other  actions  on  an  unsecured  demand  subject 
to  the  former  attachment,  and  recovered 
judgment  in  all  of  such  suits,  applied  the 
avafis  of  the  attached,  property  on  the  unse- 
cured demand,  leaving  the  secured  claim,  as 
well  as  part  of  those  not  secured,  unsatisfied. 
Morrison  v.  OitizenB  Nat.  Bank,  65  N.  H.  258, 

9:  282 

19.  The  sureties  on  the  bond  of  an  assignee 
for  benefit  of  creditors  are  not  discharged  from 
liability  by  reason  of  the  neglect  of  creditors 
who  are  awarded  the  fund  in  the  assiffnee's 
bands  to  proceed  to  obtain  possession  of  such 
fund,  although  in  consequence  of  such  neglect 
the  fund  becomes  dissipated  in  the  assignee's 
hands.     Taylor  v.  State,  MaOory,  73  Md.  308. 

11:  862 


n.  Rights  akd  Reicbdibb  of  Sttbett. 
See  also  Contribtjtion. 

20.  The  executors  of  a  surety  for  the  trustee 
of  shares  of  corporate  stock  cannot  recover  of 
a  bank  to  which  the  trustee  pledged  the  stock 
as  his  individual  property,  and  which  has  sold 
the  stock  and  applied  the  proceeds  on  his 
individual  debt,  for  voluntary  payments  of 
interest  or  dividends  made  by  their  testator's 
cosurety  to  the  cestui  que  trust  in  order  to 
shield  the  trustee,  although  they  recover  the 
proceeds  of  the  sale,  the  amount  of  which  the 
surety  has  made  good  to  the  trust  fund. 
Blake  v.  Traders  Nat,  Bank,  149  Mass.  250, 

8:  746 

21.  A  surety  who  merely  gives  his  note  for 
his  share  of  the  original  debt,  to  a  cosurety 
who  has  paid  the  debt,  does  not  thereb]^  ac- 
quire any  right  of  action  against  his  principal; 
at  least  where  any  cause  of  action  against  the 
latter  in  favor  of  the  cosurety  was  barred  by 
time.     Stone  v.  Bammell,  88  Cal.  547. 8:  426 

22.  A  surety  on  a  note  for  money  borrowed 
to  pay  for  land,  although  hehas  paid  the  note, 
has  no  equitable  lien  upon  the  land  for  his 
claim  against  the  principal.  Wood  v.  Wood, 
124  Ind.  546.  9:  173 

28.  A  surety  who  satisfies  claims  due  to  an 
insolvent  bank  with  his  own  deposits  therein, 
under  an  agreement  with  the  principal  debt- 
or, is  entitled  to  recover  against  the  principal 
the  actual  value  of  those  deposits  at  that  time, 
although  the  dividends  on  those  deposits  in 
the  final  settlement  of  claims  against  tliebank 
would  have  been  much  less.  JSoutTuUl  v. 
larish,  85  Va.  403,  1:  641 

24.  A  surety  on  debts  sought  to  be  collected 
in  a  suit  is  entitled  to  have  the  estate  of  the 
principal  debtor  first  subjected  to  the  pay- 
ment of  the  debts,  so  far  as  it  is  applicable  for 
the  purpose,  to  the  exoneration  of  his  own. 
Paxion  v.  Bieh,  85  Va.  878.  1;  639 

25.  A  joint  maker,  who  is  in  fact  surety  on  a 
note  payable  to  a  corporation,  cannot,  by 
purchasing  all  of  its  stock  and  debts,  recover 
on  it  against  the  principal.  Harrah  v.  Jacobs^ 
75  Iowa,  72.  1:  162 

See  Index  to  Notes  Preeedlnipi 


As  to  seearity  or  indeiiiiiity. 

26.  A  paying  surety  who,  after  deducting  aQ 
payments  made  and  property  turned  o^er  to 
him  by  the  principal  debtor,  has  still  paid 
more  than  his  share  of  the  debt,  will  not  be 
required  to  account  to  his  cosurety  for  sach 
payments  and  property.  BushneU  v.  Busfinell 
77  Wis.  485.  9:  411 

27.  Property  pledged  as  indemnity  by  one 
debtor  to  another  jointly  or  severally  liable 
with  him  for  the  same  debt  enures  to  the  ben- 
efit of  the  creditor,  who  has  the  right  in  equity 
to  have  the  property  pledged  applied  to  the 
payment  of  his  debt  if  it  is  not  paid.  Pendent 
V.  AUen,  50  Ohio  St.  — ,  19:  S67 


PRINTING. 


Acceptance  of,  see  Contracts,  803, 
See  also  Pubuc  PBnrriNa. 


PRIOR  APPROPRIATION, 

See  Watebs,  91-97. 


f 


PRISON. 

Change  of,  see  Constitutional  Law,  2L 


PRIVACY. 


Right  to  Damages  for  Loss  of,  see  Damagbs, 
196. 


PRIVATE  ACADESnr. 

Use  of  School  Fund  for,  see  Schooi^,  8. 


PRIVATE  DETECTIVES. 

Indictment  for  Acting  as,  see  Indictmsnt, 
ETC.,  30. 


PRIVATE  RIGHTS. 

Condemnation  for,  see  Eminent  Doicain,  21 1 
22. 


PRIVATE  ROADS. 

Easement  of  Private  Way,  see  Easements. 
Temporary  Road  over  Private   Land,    see 

Highways,  102, 
Negligence  in  Condition  of,  see  Nbgligence, 

22. 

1.  A  fence  may  be  maintained    along  a 
statutory  private  road  across  the  end  of  the 
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farm  of  anotber  person,  when  Decessary  to  the 
owner's  reasonable  enjoyment  of  the  road, — as, 
for  instance,  where  its  use  is  for  driying  stock 
through  it,— especially  where  the  owner  of  the 
soil  has  land  only  on  one  side  of  the  road. 
Harvejf  ▼.  Orane,  85  Mich.  816,  18:  601 

2.  The  fact  that  a  private  passageway  is 
paved  does  not  constitute  an  invitation  to  the 
public  to  use  it.  Sievena  v.  NichoUf  155  Mass. 
472,  16x  469 


PRIVILEGE. 


As  to  Arrest,  sec  Arrest,  22-24. 

Of  Witness,  see  Witnesses,  64,  57-60. 

As  to  Process,  see  Writ  ahd  Pbocsss,  16-20. 

What  Is,  see  Market,  8. 


PRIVILEGED  COMMUNICATIONS. 

Evidence  of,  see  Evideitcb,  640-554. 

In  Libel  Case,  see  Libel  ai7D  Slander,  41-75* 


PRIVITY. 


Meaning  of,  see  Definitions,  96. 
In  Covenants,  see  Covenants,  42,  48. 
In  Lease,  see  Landlord  and  Tenant,  48. 
Under  Quitclaim  Deed,  see  Vendor  and  Pub- 

0HA8ER,  22. 

In  Contract  for  Water  Supply,  see  Waters, 
152. 

See  also  Action  ob  Suit,  28,  81, 82:  Custoit, 
12. 


PRIZE  FIGHTING. 

Conspiracy  for,  see  Conspibaot,  7. 

Rules  of  and  License  for,  as  Evidence,  see 

EviDBNCE,  858,  854. 
Opinion  as  to,  see  Eyidencb,  501. 
Communications  or  Declarations  of  Parties 

as  Evidence,  see  Evidence,  618,  619. 
Indictment  for,  see  Indictment,  etc.,  89. 

1.  A  "prize  fight,"  which  is  prohibited  by 
Ohio  Rev.  Stat.  §  6888,  ineludes  every  fight 
for  prize  or  reward,  whether  in  public  or  pri- 
vate and  however  conducted.  BeviUe  v.  /^te 
49  Ohio  St.  117,  15:  616 

2.  The  proviso  in  Ohio  Rev.  Stat.  §  6890. 
that  the  section,  which  is  against  public  spar^ 
ring  or  boxing  exhibitions,  shall  not  apply  to 
exercises  in  any  public  gymnasium  or  athletic 
club  if  written  permission  is  obtained  from  the 
sheriff  or  mayor,  has  no  application  to  the 
offense  of  prize  fighting,  which  is  prohibited 
by  g  6888.  'it 


PROBATE* 


Of  Will,  see  Wills,  I.  e. 

Jurisdiction  as  to  Probate  Mat  tera,  see  CJouirrs, 

82-87. 
Liability  of  Probate  Judge,  see  OfficeuSi 

107. 

See  Indes  to  ITotea  Preceding!! 


PROCEEDINGS  IN  REM. 

See  Courts,  25;  Judgment,  15,  128. 


PROCEEDINGS      SUPPLEMENT- 


See  ExxouTiON,  6-8. 


PROCESS. 


Meaning  of,  see  Definitions,  98 ;  Insurance. 
'<>5. 

See  also  Wbtt  and  Pkocess. 


PRO  CL  AM  ATION. 

Judicial  Notice  of,  see  Evidence,  9. 


PRODUCTION  OF  DOCUMENTS. 

See  Discovert  and  Inspection,  9-14. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 284,  2UG. 

Effect  of  Notice  to  Produce,  see  Evidence, 
846.  «. 


PROFITS. 


Loss  of,  as  Damages,  see  Damages,  92,  215, 
229-242. 


PROHIBITION. 


As  to  Sale  of  Intoxicating  Liquors,  see  In- 
toxicating Liquors. 

1.  A  party  aggrieved  is  entitled  to  relief  by 
writ  of  prohibition  ex  debitojustidaf,  if  he  suf- 
fer by  the  usurpation  of  jurisdiction  b^  another 
court.  In  such  case  the  writ  is  not  discretion- 
ary. Havemeyer  v,  San  tranoUco  Super.  67. 
84Cal.  327,  10:  68T 

2.  Adequate  remedies  at  law,  such  as  to  de- 
feat a  right  to  a  writ  of  prohibition  against 
acting  in  pursuance  of  an  order  appointing  a 
receiver,  are  not  furnished  by  motion  to  with- 
draw the  order,  or  leave  to  sue  the  receiver  in 
ejectment,  or  an  appeal  from  the  order.      Id, 

3.  Everything  necessary  to  sustain  an  ob- 
jection to  jurisdiction  having  been  sliown, 
and  the  objection  strenuously  argued  and  ma- 
turely considered,  the  objection  of  want  of  ju- 
risdiction is  sufficiently  submitted  to  the  court 
as  a  preliminary  to  an  application  to  the  superi- 
or court  for  a  writ  of  prohibition.  Id. 

4.  A  formal  plea  or  a  formal  motion  to 
raise  the  question  of  Jurisdiction  of  the  superior 
court  in  appointing  a  receiver  of  a  corporation 
Ib  not  required  before  issuing  a  writ  of  pro- 
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bibition,  where  petitioners  owning  property 
claimed  by  the  receiver  are  iuformed  by  the 
court  that  their  application  will  not  be  con- 
sidered, unless  full  and  complete  possession  is 
first  delivered  to  the  receiver.  Id. 

5.  The  rule  that  title  to  property  cannot  be 
tried  on  a  writ  of  prohibition  does  not  pre- 
clude such  writ  to  prevent  a  receiver  from 
proceeding  under  an  order  appointing  him, 
where  the  property  is  claimed  by  strangers  to 
the  proceeding  in  which  he  was  appointed. 

Id. 
6.  A  writ  of  prohibition  commanding  a  court 
and  its  receiver  to  desist  from  acting  in  pursu- 
ance of  an  order  appointing  the  receiver  for 
the  property  of  the  corporation  vnll  not  be 
denied  on  the  ground  that  the  order  is  made 
and  executed,  where  by  its  very  terms  the  re- 
ceiver is  to  hold  the  property  subject  to  further 
orders  of  the  court.  Id. 

7.  Both  a  court  and  its  receiver  are  bound 
by  a  writ  of  prohibition  addressed  to  the 
former  enjoining  interference  with  certain 
property.  It  is  the  duty  of  the  judse  to  see 
that  the  receiver  obeys  the  writ,  and  he  will 
be  answerable  in  contempt  proceedings  if  he 
knowingly  permits  a  violation  of  its  terms  by 
the  latter  without  exercising  his  authority  to 
prevent  it.  Havem^er  v.  San  Franciaco 
Supei',  Ct.  87  Cal.  267,  10:  660 

8.  A  writ  of  prohibition  will  not  be  granted 
where  there  is  a  complete  and  effective  remedy 
by  appeal  or  writ  of  error.  WalcottY.  Wdh, 
21  Nev.  47,  9:  59 

9.  A  judge  de  faeto  cannot  be  prevented 
from  acting,  by  a  writ  of  prohibition  on  the 
ground  that  he  is  acting  as  judge  without  any 
authority  of  law.  Jd. 

10.  The  West  Virginia  Supreme  Court  of  Apl 
peals  will  not  award  a  writ  of  prohibition 
against  a  circuit  court  to  prohibit  it  from  pro- 
ceeding by  mandamus  to  compel  the  secretary 
of  state  to  deliver  election  returns,  on  the  peti- 
tion of  a  party  who  alleges  no  other  grounds 
or  interest  in  the  matter  than  that  he  is  the 
plaintiff  in  an  injunction  suit,  and  that  the  cir- 
cuit court  has  ignored  his  In  junction,  although 
it  appears  that  said  court  has  no  jurisdiction  to 
award  said  mandamus.  FUmina  y.  Qutkrie 
82  W.  Va.  1.  S:  58 

11.  The  enforcement  of  a  void  ordinance  inter- 
fering with  the  business  of  selling  produce  in 
the  markets  of  a  city  will  be  restrained  by  writ 
of  prohibition,  where  delay  would  destroy  the 
season's  business  and  so  cause  loss,  mtghe* 
V.  Ifetroit  H^jcarders  Ct.  75  Mich.  574,  4:  863 


PROMOTERS. 

Subscription  to  Stock  by,  see  Corporations. 
ICO,  102. 


Destruction  of,  for  Unlawful  Use,  see  Gam- 
ing, 8. 

Destruction  of,  as  Nuisance,  see  Nitisakoks. 
51,  62. 

The  law  favors  vested  rather  than  contiagent 
estates.    Brace  v.  Ohartraitd,  16  Cola  19, 

18:  809 


PROPERTY. 

In  Secrets,  see  Seckkts. 

What  Is,  see  Constitutional  Law,  150,  151, 

172,  173. 
Assault  in  Protection  of,  see  Assault  and 

Battkby,  17-19. 

See  Index  to  Notes  Preceding. 


PROSTITUTION. 

Illegal  Sale  to  House  of,  see  Ck)NTBA0T8»  188 
Use  of  Premises  for,  as  Affecting  Damages  to 

Property,  in   Condemnation,  see  Dam- 

AGKS,  197. 

Arrest   of  Prostitute,  see   Arbsst,   17,  18; 

FaLSS  lMPKI80Nlft£NT,  7, 

See  also  Disobdkrly  Houses. 


PROTEST. 


As  Affecting  Right  to  Recover  Back  Pay- 
ment, see  Assumpsit,  20-25. 

As  Evidence,  see  Evidence,  851. 

Of  Bills  and  Not€s,  see  Bells  and  Notes,  fV. 

As  Libel,  see  Banks,  82;  Libhx  axn)  Slas- 
DEB,  88,  84. 

Extortion  as  to  Protest  Fees,  see  Eztobtion. 

a. 


PROVISO. 

Allegation  as  to,  see  Indictment,  Bra,  23. 
In  Statute,  see  Statutks,  180. 


PROVOCATION. 

For  Assault,  see  Assault  and  Battebt,11,12. 
Homicide,  see  Homicidb,  8,  0. 


PROXIUATE  CAUSE. 

Of  Loss  of  Goods  Shipped,  see  Cabiuebs, 
272,  318. 

Of  Loss  Insured  against,  see  Inbubancb.  297- 
801. 

Of  Death  in  Civil-Damage  Case,  see  Ihtoii- 

GATING  LiQUOKB,  72,  73. 

Contributory  Negligence  as,  see  also  Naau- 

OKNCK,  61,  63. 
Question  for  Jury  as  to,  see  Tbial,  107-110, 

204. 

1.  Proximate  cause  of  an  injury  is  that  act 
or  omission  which  immediately  causes  or  fails 
to  prevent  the  injury,  and  without  wbi<^  the 
injury  would  not  have  happened,  notwithstand- 
ing other  acts  or  omissions  concurrent  there> 
with.  Deming  v.  MerctianU  0(4t»n-Prem  dt  S. 
Go.  90  Tenn.  806,  18:  618 

2.  Proximate  cause  is  that  which  a  reason- 
able and  prudent  man  would  naturally  ex- 
pect to  produce  a  given  result.    JaekaonfriUe^ 
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T.  eft  K.  W.  R.  €h.  V.  PenintuUvr  Land,  T.  A 
^g.  Co.  27  Fla.  1,  157,  17:  88,  66 

8.  The  active,  efficient  cause  that  sets  in 
motion  a  train  of  events  which  brings  about  a 
result  without  the  intervention  of  any  force 
started  and  working  actively  from  a  new  and 
Independent  source  is  the  direct  proximate 
cause.  I4inn  Oas  <ft  E,  Oo.  v.  Meriaen  F,  Ins. 
Co,  158  Mass.  570,  80:  297 

4.  Where  an  efficient  adequate  cause  for  in- 
juries has  been  found,  it  must  be  considered  as 
the  true  cause,  unless  another,  not  incident  to 
it,  but  independent  of  it,  is  shown  to  have  in- 
tervened. Sehumaker  v.  Si.  Paul  dt  D.  R.  Co. 
46  Minn.  89,  18:867 

6.  When  two  causes  co-ojwrate  to  produce 
the  damage  resulting  from  the  injury,  the  prox- 
imate cause  is  the  oiiginating  and  efficient 
cause  which  sets  the  ouier  cause  in  motion. 
Lapleine  v.  Morgan's  lu  dk  T,  R.  db  8,  8.  Co. 
40  La.  Ann.  6G1,  1:  878 

6.  The  proximate  cause  is  not  necessarily 
the  one  nearest  in  time  or  place  to  the  result 
Lynn  Oas  db  E,  Co,  v.  Meriden  F.  Ins.  Co. 
158  Mass.  570,  80:  897 

7.  Both  causes  necessarily  contribute  to  a 
result  which  was  the  necessary  and  unavoida- 
ble effect  of  the  first  cause,  but  was  hastened 
by  the  intervention  of  a  new,  independent 
force,  of  itself  sufficient  to  produce  the  effect. 
Thompson  v.  LouisciUe  dt  N.  R.  Co.  91  Ala. 
496,  11:  146 
Of  death  hastened  by  medicine* 

See  also  Dsath,  2. 

8.  Mortal  injuries  occasioned  by  negligence 
of  another  person  create  a  liability  for  the  re- 
Bultine  death,  although  the  death  was  hastened 
by  pouon  taken  aa  medicine  by  mistake,  but 
which  would  not  have  caused  death  so  soon 
except  for  the  injuries.  Id. 
Of  death  on  railroad*           -^^ 

See  also  Cabribbs,  84, 87. 

9.  The  wrong  of  a  carrier  in  leaving  an  in- 
jured passenger  on  its  track  exposed  to  great 
and  known  peril,  without  mind  enoush  to  care 
for  himself,  is  the  proximate  cause  of  his  death 
resulting  from  his  being  struck  by  a  train. 
Cincinnati,  I.  8i.  L.  dh  C.  R,  Co.  v.  Cooper, 
120  Ind.  469,  6:  841 

10.  Negligence  in  stepping  or  falling  from 
a  train  while  moving  at  a  high  rate  of  speed  is 
not  the  proximate  cause  of  death,  where  the 
person  was  run  over  by  a  following  train, 
where  this  could  have  been  prevented  by  proper 
care  of  the  railroad  company's  servants  after 
they  had  become  aware  of  his  danger.  Cin- 
cinnati, K  dbD.  R.  Co.  Y.  ICassen,  49  Ohio 
St.  230,  16:  674 

11.  The  proximate  cause  of  the  death  of  a 
railroad  employe  who  was  killed  while  in  a 
caboose  which  was  struck  and  splintered  by  a 
locomotive  of  another  train  was  the  neglisrence 
of  the  fellow  servant  in  charge  of  the  colliding 
train,  and  not  the  weakness  and  unsubstantial 
character  of  the  caboose,  wl^ch  was  merely  a 
common  box  car.  Lutz  y.  Atlantic  dt  P.  R. 
Co.  (N.  M.)  16:  819 

12.  Negligence  of  the  engineer  of  a  donkey 
engine  operated  on  a  track  used  in  connec- 
tion with  a  furnace,  which  caused  a  collision 
with  a  railroad  train  where  the  tracks  crossed, 
is  the  proximate  cause  of  injuries  to  a  passen- 
ger on  the  train,  received  in  a  collision  at  a 

See  Indez  to  Notes  Preoedln^ • 


second  crossing?,  where  the  rear  coach  of  the 
train  was  derailed  in  the  first  collision  and  the 
train  came  to  a  full  stop  on  the  second  crossing, 
where  it  was  struck  by  the  donkey  engine, 
from  which,  after  reversing  it  and  shutting  off 
the  steam,  the  engineer  and  fireman  had  jumped 
before  the  first  collision,  but  which  started 
again  at  once,  the  throttle  beinf  reopened  by  the 
jar  of  the  collision  or  otherwise,  and  ran  into 
the  train  on  the  second  crossing.  Bunting  v. 
Hogsett,  139  Pa.  863.  18:  868 

Of  injury  at  railroad  crossing. 

13.  JNegiigence  of  a  railroad  company  in  re- 
spect to  the  condition  of  a  highway  crossino^  is 
not  the  proximate  cause  of  injuries  receiveS  at 
another  crossinc  made  by  the  local  authorities 
because  of  the  defect  of  the  former  one.  UiU 
V.  PoH  Royal  dt  W.  C.  R.  Co.  31  8.  C.  893, 

6:  349 
Injnrjr  to  stock  by  trains. 

14.  Negligence  of  the  owner  of  stock  in 
permitting  it  to  run  at  large,  if  It  may  be  called 
negligence,  is  not  the  proximate  cause  of  the 
injury,  where  the  stock  is  killed  through  the 
negligence  of  a  railroad  company.  Moses  v. 
Southern  P.  R  Co.  18  Or.  385,  8:  186 

15.  An  injury  to  a  horse  "Is  caused  by  any 
moving  train  or  engine,"  within  the  meaninir 
of  Hiirs  (Or.)  Code,  §  4044,  making  a  railroad 
company  liable  for  animals  killed  or  injured 
"upon  or  near  any  unfenced  track  of  any  rail- 
road," where  the  horse  was  frightened  by  the 
train  and  ran  ahead  of  it  and  fell  into  an  open 
trestle  and  was  injured,  although  the  animal 
was  not  touched  by  the  train.  Meeker  v. 
Northern  P.  R,  Co.  21  Or.  513,  14:  841 
Of  injury  to  servant. 

See  also  Master  and  Seryant,  183. 

16.  The  continued  flow  of  burning  oil 
which  would  have  been  at  once  checked  ex- 
cept  for  the  master's  negligent  failure  to  pro- 
vide the  usual  facilities  for  cutting  oil  the  sup- 
ply, is  the  proximate  cause  which  will  render 
him  liable  in  case  of  injury  resulting  there- 
from to  a  servant,  although  this  would  not 
have  happened  if  a  fellow  servant  had  not  also 
been  negligent  in  failing  to  cut  off  the  supply 
by  the  use  of  the  less  adequate  facilities  that 
did  exist.  Pullman's  Palace-Car  Co.  v.  Laack 
143  111.  242,  18:  S16 

17.  The  proximate  cause  of  an  Injury  sus- 
tained; by  an  employ^  in  waikinff  to  find 
shelter,  because  of  the  employer's  failure  of 
duty  to  furnish  him  transportation  from  the 
place  to  which  he  had  been  sent  to  repair  a 
wrecked  car,— is  the  neglect  of  the  emplover. 
8chumakor  v.  St.  Paul  £  D.  R.  Co.  46  Minn. 
39.  18:  267 
By  violation  of  ordinance. 

18.  Damage  caused  by  the  explosion  of  a 
powder  magazine  which  was  located  upon  a 
lot  smaller  than  that  required  by  an  ordinance 
is  caused  by  violation  of  the  ordinance.  Laf- 
tin  R.  Powder  Co.  v.  Tearney,  131  111.  322. 

7:  868 
Of  lo88  by  fire. 
See  also  Firks,  8,  9;  Insurance,  297-801. 

19.  A  furious  wind  which  blows  a  car  from 
the  track  is  the  proximate  cause  of  the  loss  of 
goods  destroyed  by  fire  which  immediately  fol- 
lows, without  negligence  on  the  part  of  the 
carrier,  as  the  result  of  the  overturning  of  the 
car,  in  which  were  burning  a  coal  fire  and  a 
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lamp.     Bljthe  v.   Denv&i*  db  B,   O.  S,    Co. 
15  Colo.  333,  11:  616 

20.  Where  several  buildings  in  succession 
take  fire,  each  from  another,  and  burn,  the 
sparks  which  set  the  first  one  being  carried  past 
the  last  one  burned  by  a  strong  wind  which 
changed  its  direction  and  subsiaed  before  the 
latter  buildings  took  fire,  while  lack  of  fire  ap- 
paratus or  ladders  prevented  extinguishing  the 
fire  at  the  beginning,  the  burning  of  the  last 
building  is  not  the  proximate  result  of  the 
setting  fire  to  the  first  one.  Bead  v.  Nichols 
118  N.  Y.  224,  ,      7:  130 

21 .  Fire  escaping  from  a  railroad  locomotive 
Is  the  proximate  cause  of  the  destruction  of 
buildings  to  which  fire  has  been  communicated 
from  other  buildings  set  afire  by  it,  where  the 
natural  and  continuous  spread  thereto  of  the 
original  fire  could  not  have  been  arrested  by 
the  owner  of  the  buildings  so  destroyed,  in 
the  exercise  of  proper  care.  Jacksontille,  T. 
dk  K,  W.  R,  Go,  V.  PerUmular  Land,  T,  dk 
Mfg.  Co,  21  Fla.  1, 157,  17:  88,  65 

22.  A  strong  wind  which  arises  while  a  fire 
is  in  progress,  and  carries  it  where  it  could  not 
otherwise  have  spread,  and  there  destroys  prop- 
erty, is  an  intervening  cause  which  will  relieve 
the  party  responsible  for  the  original  fire  from 
liability  for  the  loss  of  such  property.  Marvin 
V.  Chicago,  M,  &  St.  P.  R.  Co.  79  Wis.  140, 

11:  606 

28.  Damages  caused  by  back  fires  set  to 

prevent  the  spreading  of  a  fire  do  not  result 

irom  the  original  fire  as  the  proximate  cause. 

Id, 
Of  injury  on  defective  hig^hway. 

24.  Where  it  is  not  possible  to  distinguish 
the  damage  received  m  bemg  thrown  rrom  a 
sleigh  in  consequence  of  a  defective  highway, 
from  that  received  in  falling  upon  a  oroken 
brace  of  a  sleigh,  which  the  person  injured  was 
negligent  in  using  in  that  condition;  or  where 
it  does  not  appear  that  any  substantial  damage 
would  have  been  received  if  the  brace  had  not 
been  broken, — no  recovery  can  be  had  for  the 
injuries.  Horrigan  v.  Clarksburg,  150  Mass. 
218.  6:  609 

25.  If  between  the  cause  of  an  injury  from 
a  detective  highway  and  the  effect,  the  negli- 
gence of  the  mjur^  person  intervenes,  so  that 
the  injury  is  the  direct  consequence  of  this  neg- 
ligence as  well  as  of  the  defect  in  the  way, 
and  it  is  not  possible  to  determine  what  por- 
tion of  the  injury  is  caused  by  either,  or  that 
any  substantial  Injury  would  have  been  re- 
ceived except  for  the  negligence  of  the  person 
injured, no  action  can  be  maintained  by  him  for 
such  injury.  Id. 

26.  The  negligence  of  a  city  in  leaving  a  street 
in  an  unsafe  condition  is  legally  the  proximate 
cause  of  an  injury  which  resulted  therefrom  to 
a  traveler,  although  it  would  not  have  occurred 
except  for  the  running  away  of  a  horse  which 
became  frightened  and  unmanageable  because 
the  bit  of  the  bridle  became  loosened,  if  there 
was  no  negligence  on  the  part  of  the  traveler. 
Joliet  V.  Shufelt,  144  111.  403,  18:  760 

27.  The  frightening  of  a  horse  which  was 
ordinarily  gentle,  by  a  yoke  of  calves  coming 
suddenly  out  from  bushes  beside  the  highway, 
causing  the  horse  to  back  the  wagon  over  a 
steep  river  bank,  and  seriously  injuring  the 
occupants,  is  the  proximate  cause  of  the  in- 

See  Index  to  Notea  Preceding. 


jury,  where  the  road  was  in  good  conditioa 
for  the  width  of  12  or  18  feet  although  the 
driver  could  have  managed  the  horse  if  the 
road  had  been  wider.  Smith  y.  KanawJta 
County  Ct,  33 IV.  Va.  713,  8:  82 

28.  A  pile  of  stones  on  the  roadside  leaving 
space  enough  for  travel  will  not  render  a  bo- 
rough liable  for  an  injury  to  a  person  thrown 
upon  the  stones  by  the  fall  of  the  horse  he  u 
riding,  where  this  is  occasioned  by  Uie  stru^^ 
gles  of  another  horse  in  his  team  which  is 
frightened  by  the  shooting  of  guns  near  the 
road.    Kieffer  v.  Hummelstown,  151  Pa.  304, 

17:  817 

29.  A  defect  in  a  highway  does  not  give  a 
cause  of  action  to  a  traveler  who,  after  safelv 
passing  it,  was  taken  back  by  his  horse,  which 
became  frightened  at  an  independent  cause, 
and  uncontrollable,  and  turned  suddenly 
around  in  the  road  breaking  the  vehicle  and 
dragging  it  back  to  the  defective  portion  of 
the  nigh  way,  where  the  traveler  was  thrown  out 
and  injured.  Schceffer  v.  Jackson  Twp,  150 
Pa.  145,  18:  100 

80.  The  want  of  a  barrier  along  a  steep  bank 
beside  a  highway  is  not  the  proximate  cause  of 
injury  to  a  passenger  in  an  omnibus  which 
went  over  the  bank  while  the  horse  drawing  it 
was  struggling  to  get  up  after  repeated  falls, 
each  of  which  took  it  nearer  to  the  bank,  where 
the  horse  first  fell  in  the  middle  of  the  street, 
which  was  in  good  condition.  Bsrr  v.  X«&a- 
Tion,  149  Pa.  222,  16:  106 

81.  A  hole  or  depression  in  the  street  is  not 
the  proximate  cause  of  injury  from  slipping  on 
smooth  and  level  ice  which  has  formed  there- 
in, making  a  surface  even  with  that  of  the  re- 
mainder of  the  street.  Chamberlain  v.  Osfi- 
kosli,  84  Wis.  289,  19:  618 

82.  The  sound  caused  by  the  scraping  of  a 
carriage  wheel  against  a  stone,  which  frightens 
a  horse  causing  him  to  start  up  with  increased 
speed,  is  the  proximate  cause  of  an  injury  to 
one  who  was  thrown  out  of  the  carria^  as  the 
horse  turned  a  comer  while  thus  fnghtened 
and  running,  even  if  there  were  concurring 
conditions,  as  distinguished  from  active  causes, 
without  which  the  accident  would  not  have 
happened.    Boioes  y.  Boston,  155  Mass.  844, 

16:  866 
Or  sidewalk. 

33.  if  a  defect  in  a  sidewalk  was  the  remote, 
and  not  the  proximate,  cause  of  an  injury,  the 
city  is  not  liable,  Childrey  v,  Huntington. 
34W.  Va.  459,  11:818 

84.  The  negligent  throwing  of  a  trunk  from 
an  express  delivery  wagon  in  a  highway,  which 
so  suddenly  puts  a  passer-by  in  peril  that  he 
falls  over  another  small  trunk  lying  on  the 
sidewalk  and  is  injured,  is  the  proximate  cause 
of  his  injury.  Vailo  v.  United  States  Exp. 
Co.  147  Pa.  404,  14:  748 

35.  A  village  is  liable  for  personal  injury  to  a 
pedestrian  who,  without  fault  on  his  part,  falls 
from  an  unguarded  sidewalk  high  above  the 
ground ;  and  it  is  immaterial  that  the  direct 
cause  of  the  fall  is  the  negligence  of  a  third 
person  in  pushing  the  injured  par^  off  the 
sidewalk,     CarterviUev.  Cook,  129  111.  152, 

4:  781 

Or  bridge. 

86.  An  unsafe  bridge  is,  in  a  legal  and  judi- 
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•dal  sense,  the  cause  of  the  drowning  of  father 
.as  we]l  as  child,  where  the  father  was 
drowned  while  trying  to  save  the  child 
which  had  fallen  into  the  water  in  conse- 
quence of  the  defect  in  the  bridge.  Oibney  v. 
Stat€,  ia7N.  Y.  1,  19s  866 

87.  The  narrowness  of  a  bridge  and  the  in- 
•ufflciency  of  its  railings  are  not  the  proximate 
cau%  of  an  injury  to  an  occupant  of  a  cutter 
'dragged  off  the  brid^  by  a  horse  which  fell 
and  broke  the  railing  m  consequence  of  disease 
or  choking  by  the  harness.  iieClain  y.  Oar- 
den  Qrave.  88  Iowa,  285,  18:  482 


As  to  Vote  on  Corporate  btock,  see  Corpo- 
BAiioNS,  202,  2tf4,  265. 


PUBLICATION. 


inconsistent  with,  and  is  impliedly  repealed 
by,  a  provision  in  a  later  Act  that  all  city 
printing  sliall  be  furnished  by  contract  let  to 
the  lowest  bidder.  Id, 

6.  An  Act  requiring  publication  of  city 
ordinances  "in  a  newspaper"  or  "in  some 
newspaper/'  and  giving  a  aiscretionary  power 
to  make  publication  "m  one  or  more  newspa- 
pers/' is  repugnant  to  and  a  repeal  by  implica- 
tion of  a  prior  peremptory  mandate  to  make 
publication  in  two  newspapers  printed  in  differ- 
ent languages.  Id, 


PUBLIC  BUILDING. 

Liability  of  City  for,  see  Municipal  Cobpo- 
RATIONS,  140,  141. 


As  Contempt  of  Court,  see  Contempt,  8,  4, 
17. 

Of  Notice  to  Take  Deposition,  see  Deposi- 
tions, 4. 

On  Holiday,  see  Holidays,  4 

Injxinction  against,  see  Injunction,  27. 

In  Local-Option  Proceeding,  see  Intoxicat- 
ing Liquors,  18. 

Of  Libel,  see  Libbl  and  Slander,  12, 13,  78. 

Of  Writ,  see  Writ  and  Pbockss,  I.  b. 

Service  by,  as  Due  Process,  see  Constitution- 
al Law,  144. 

1.  A  notice  required  by  statute  to  be  pub- 
lished in  a  newspaper  priuted  in  German  must 
be  printed  in  the  German  language;  but  a  stat- 
ute or  ordinance  required  to  be  published  in 
fiucb  paper  must  be  printed  in  English,  unless 
there  is  a  legislative  direction  to  the  contrary. 
StaU^  North  Orange  Bapt.  Church,  y.  Orange 
(N.J.Sup.)  64  N.J.L.  (25  Vroom)  111.  14:  6S 

2.  A  city  has  no  right,  by  virtue  of  any 
inherent  power  for  the  benefit  and  protection 
of  its  citizens  and  taxpayers,  to  provide  for 
publication  of  ordinances  in  a  newspaper 
printed  in  a  foreign  language,  its  powers  being 
limited  by  those  conferred  in  express  words  or 
by  necessary  implication.  Chicago  v.  McCoy, 
136  111.844,  11:418 

3.  The  publication  of  city  ordinances,  ord- 
ers, notices,  etc.,  which  is'  required  by  the 
Illinois  General  Municipal  Incorporation  Act, 
cannot,  under  HI.  Const.  1870,  schedule,  §  18, 
be  made  by  the  city  at  the  expt  nse  of  the  tax- 
payers in  any  other  than  the  English  language. 

Id, 

4.  The  word  **  published,*'  as  used  in  111. 
Const.  1870,  schedule,  ^  18,  which  provides 
that  all  laws,  official  writings,  etc.,  shall  be 
preserved  and  published  in  no  other  than  the 
English  language,  is  broad  enough  to  include 
publications  in  newspapers;  and  such  publica- 
tion cannot,  therefore,  be  made,  at  the  expense 
of  taxpayers,  in  the  German  language.        Id, 

5.  A  peremptory  requirement  in  a  city 
<jhjirter  that  publication  of  ordinances  be  made 
in  the  newspaper  priuted  in  the  German  lan- 
guage having  the  lar^e«;t  daily  circulation  is 
L.  R.  A.  Dig.  "  41 


PUBLIC  BUSINESS. 

What  Constitutes,  see  Markbts,  13. 

Of  Stock  Exchange,  see  Stook  and  Producb 

£XCHA140B,  1. 


PUBUC  CORPORATIONS. 

Liability  of,  for  Acts  of  Servants,  see  Master 
Azno  Servant,  816-218. 

Liability  of  Mimicipal  Agency  for  Negligence 
of  Servants,  see  Municifal  Corpora- 
tions, 156. 


PUBUC  IMPROVEMENTS. 

L  In  Gbnerat.;  Adthority  for. 

n.  ASBSSSMENTS. 

a.  In  General. 

b.  Property  Subject  to;  Exemption, 

c.  Procedure;  Rviee  of  Apportionment 

d.  Enforcement, 

Due  Process  in  Assessments,  see  Constitu- 
tional Law,  164-170. 

Charging  Cost  of,  on  Owners  of  Property 
Taken,  see  Eminent  Domain,  98. 

Delegation  of  Municipal  Power  as  to,  see 
MONICIPAL  Cobpouations,  81-88. 

Limitation  of  Indebtedness  for,  see  Munioi- 
PAL  Cobpobationb,  lOl-lU. 


I.  In  General;  Authoritt  for. 

1.  The  disposal  of  sewage  from  a  number 
of  cities  and  towns  containing  one  sixth  of  the 
population  of  the  State  is  a  matter  of  general 
public  utility  for  which  the  Legislature  can 
properly  appropriate  money  from  the  state 
treasury.    JtU  Kingman,  158  Mass.  566, 

18:  417 

2.  Where  the  act  of  a  county  board  of  super- 
▼isora  in  establishing  a  levee  has  been  declared 
void  for  want  of  Jurisdiction  because  there  was 
no  petition  signed  by  a  majority  of  resident! 


G42 


PUBLIC  IMPROVEMENTS,  11. 


owning  lands  adjoining  ttie  improvement,  set- 
ting forth  tiie  same,  and  the  starting  point, 
route,  and  termini,  a  curative  Act  rendering 
the  proceedings  valid,  and  authorizing  an  as- 
sessment therefor,  after  prescribed  notice,  is 
valid  and  enforceable,  as  the  requisite  petition, 
the  thing  wanting,  could  have  been  dispensed 
with  by  the  Legtelature  in  the  first  instance, 
and  therefore  can  be  subsequently  dispensed 
with.  Ric/u/ian  v.  Muitcatifte  County^  77 
Iowa,  513,  4:  446 

3.  Ind.  Act  Mar.  9, 1889,  §  2,  requiring  pub- 
lication of  a  notice  of  the  passage  of  a  munici- 
pal resolution  declaring  the  necessity  for  cer- 
tain improvements,  which  shall  state  the  time 
and  place  where  property-owners  may  make 
objections  to  the  necessity  of  the  construction 
thereof,  does  not  contemplate  the  appointment 
of  a  committee  to  hear  the  objections  or  the 
determination  of  the  rights  of  the  objectors, 
such  determination  being  provided  for  in  an- 
other section.  Hence  such  notice  is  not  ren- 
dered invalid  by  the  facts  that  objections  are 
required  to  be  filed  with  the  city  clerk,  and 
that  no  committee  is  appointed  to  bear  them. 
Qaill  V.  Indianapolis,  124  Ind.  292,      7:  681 

4.  An  ordinance  requiring  property-owners 
to  pave  a  street  will  not  justity  an  assessment 
for  a  sidewalk,  where  the  city  has  no  power  to 
order  local  assessments  for  paving  a  street,  al- 
though it  may  order  them  for  sidewalks.  Mc- 
Orowdl  V.  Bristol,  89  Va.  662.  80:  663 

5.  The  requirement  that  an  ordinance  for 
an  improvement  to  be  paid  for  by  special 
taxation  must  state  the  sum  or  five  the  data 
by  which  the  amount  can  be  fixed  is  not  com- 
plied with  by  an  ordinance  which  provides 
for  a  special  tax  to  raise  a  balance  left  after 
deducting  benefits,  which  must  be  assessed  by 
a  body  over  which  the  city  council  has  no 
controL    J^iteJtnery,  Freeport,  143  111.  92, 

17:  774 


II.  Assessments. 
a.  In  QensroL 

6.  The  title  to  works  of  public  improve- 
ment need  not  be  given  to  cities  or  towns  by 
the  Legislature,  in  order  to  subject  them  to 
the  expense  of  such  works.  Be  Kingman 
153  Mass.  666,  18:417 

7.  Cities  and  towns  are  not  exempted 
from  the  power  of  the  Legislature  to  subject 
them  to  the  burden  of  assessments  for  local 
improvements,  by  the  fact  that  the  improve- 
ments are  of  such  general  public  utility  that 
the  Legislature  might  lawfully  pay  the  ex- 
pense thereof  with  money  of  the  state.  Id 
As  exercise  of  taxing  power* 

8.  The  •*powcrof  taxation,  assessment,  bor- 
rowing money,"  etc.,  by  municipal  corpora- 
tions, which  Uie  Legislature  is  required  to 
restrict,  by  N.  C.  Const,  art.  8,  §  4,  does  not 
include  special  assessments  upon  property, 
based  on  the  benefit  thereto  bv  local  improve- 
ments.   Baleigh  v.  Peace,  110' N.  C.  32, 

17:  330 

9.  Local  or  special  assessments  under  au- 
thority of  the  Legislature  may  be  a  valid  ex- 
ercise of  tl:e  taxing  power.  Id. 

10.  A  tax,  under  5f ass.  Pub.  Stat.  chap.  50, 

See  Index  to  Notes  Preceding* 


to  build  a  sewer  through  a  street  of  Cambridge^ 
is  one  levied  under  the  authority  and  resec- 
tions of  the  Constitution,  and  is  a  public  tax  as- 
being  levied  for  a  public  object,  but  is  local*, 
as  it  is  to  be  levied  upon  particular  landa 
Mi,  Auburn  Cemetery  v.  Can&ridge,  160  Mass. 
12,  14:  836 

11.  The  levy  of  a  local  assessment  or  special 
tax  for  public  improvements  is  not  a  takinj^  of 
private  propeity  for  public  use  under  the  right 
of  eminent  domain,  but  is  an  exercise  of  the 
taxing  power.  Adams  County  v.  Quincy^  130 
111.  566.  6:  156 

12.  Assessments  according  to  the  value  of  the 
land,  and  not  according  to  the  amount  of  ben- 
efits received  by  each  parcel,  to  pay  for  a  pub- 
lic improvement  in  an  irrigation  district,  are 
not  unconstitutional  unless  by  force  of  an  ex- 
press constitutional  provision,  as  such  assess- 
ments are  included  in  the  inherent  power  of 
taxation,  which  is  not  limited  to  the  benefits 
received.  Be  Madera  Irrig.  Dist,  Bonds  (Cal.) 
92  Cal.  296,  341,  14:  756 

18.  Benefit  to  property  is  not  the  only  con- 
sideration to  be  regarded  in  apportioning 
among  cities  and  towns  the  expense  of  a  sys- 
tem of  sewage  disposal,  but  there  are  many 
elements  to  be  considered,  some  of  which  are 
the  exigencies  or  special  need  of  such  improve- 
ments, the  area  to  be  accommodated,  the 
present  or  probable  population  and  wealth, 
the  value  of  the  land,  and  its  adaptability  for 
homes  and  other  uses.    Be  Kingman  (Mass.) 

12:  417 
1 4.  Assessment  by  special  taxation  is  not  justi- 
fied by  §  58  of  the  Illinois  City  and  Village 
Act,  providing  that  In  condemnation  proceed- 
ings on  supplemental  petition  an  assessment 
may  be  made  to  raise  the  amount  necessary  to 
pay  the  comx)en8ation  and  damages  awarded. 
Bloomington  v.  Ijiiham,  142  IlL  462, 18:  487 
Role  as  to  mtifomiity* 

15.  A  constitutional  provision  as  to  uniform- 
ity of  taxation  does  not  apply  to  an  assessment 
upon  abutting-property  owners,  on  the  ground 
of  special  benefits,  for  the  expense  of  sweeping 
the  streets.    Beinken  v.  Puehring,   130  Ind. 
a82,  16:  624 

16.  A  constitutional  provision  as  to  taxa- 
tion of  property  according  to  its  true  value 
does  not  apply  to  local  or  special  assessments. 
Baleigh  v.  Peace,  110  N.  C.  82,  17:  880 

17.  The  word  "tax,*'  as  used  in  the  Colorado 
Constitution  requiring  uniformity,  refers  to 
ordinary  public  taxes,  and  not  to  assessments 
for  local  improvements  in  cities  and  towns. 
Dent>er  v.  Knowles,  17  Colo.  204,        17:  186 

18.  A  local  assessment  against  property,  to 
pay  for  pavements  constructed  along  its  front, 
to  be  apportioned  with  reference  to  the  bene- 
fits which  are  assumed  to  accrue  to  the  own- 
ers of  the  propertjr,  is  not  a  tax,  within  the 
meaning  of  a  constitutional  provision  re()uiring 
that  **all  taxes  levied  on  property  in  this  State 
shall  be  assessed  in  exact  proportion  to  the 
value  of  the  property."  Birmingham  v.  Klein 
89  Ala.  461,  8:  869 

19.  An  Act  conferring  upon  city  authoritiea 
power  to  construct  and  improve  sidewalks, 
and  to  collect  the  cost  out  of  abutting  lands, 
does  not  violate  the  constitutional  requirement 
providing  that  taitation  shall  be  ad  valorem 
a(nd  uniform,  as  such  assessments  are  not  taxa- 
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tlon  within  that  provision.    Spur  t.  AtheiM 
a>  Ga.  49.  9:  408 


20.  Where  local  improvements  to  pay  for 
which  the  Legislature  had  power  to  authorize 
an  assessment  upon  adjoioing  property-owners 
are  made  by  a  city  under  authority  of  an  Act 
which  Ib  subsequently  declared  unconstitution- 
al, it  is  competent  for  the  Legislature  to  pass 
an  Act  authorizing  a  reassessment  to  meet  the 
cost  of  such  improvements.  Chester  y.  Blndk 
132  Pa.  56«,  6:  808 

31.  An  assessment  is  paid,  and  its  amount 
cannot  be  reassessed  under  a  statute  authoriz- 
ing a  municipality  to  reassess  for  local  im- 
provements  where  a  former  asses.<^ment  was 
mvalid  and  has  not  been  paid,  when  the  munici- 
pality has  once  received  the  amount  of  such 
assessment  under  a  tax  sale,  though  such  as- 
sessment and  sale  were  invalid.  Budge  v. 
Qrcknd  Fbrks,  1  N.  D.  8()9,  10:  166 


b.  Property  S^ibject  to;  Exemption, 


22.  A  railroad  in  a  street  may  be  made  sub- 
ject to  a  special  tax  for  a  street  improvement. 
Kuehner  v.  Freeport,  148  111.  92,        17:  774 

28.  A  railroad  passenger  or  freight  depot,  on 
ground  used  as  a  lumber-yard  or  for  a  similar 
purpose,  may  be  subject  to  a  municipal  lien 
for  paving  a  footwalk,  but  the  railroad  riirht 
of  way  is  exempt.  Mount  Pleasant  v.  Balti- 
inore  db  O.  It  Co.  138  Pa.  365,  11:  680 

24  Public  school-houses  are  not  liable  to 
assessment  for  local  improvements,  under  the 
general  provision  in  a  statute  for  the  assess- 
ment of  "all  the  real  property  situated  in  the 
district."  Board  of  Improtement  v.  Little 
WM:k  Sc/iool  Diet,  56  Ark.  854,  16:  418 

25.  Land  of  a  cemetery  perpetually  devoted 
by  law  to  tne  burial  of  the  dead,  which  cannot 
be  appropriated  to  any  other  use,  and  which  is 
exempt  irom  taxation,  where  the  money  re- 
ceivea  from  the  sale  of  its  lots  can  only  be  de- 
voted to  Its  preservation  and  improvement  as 
a  burying-ground,  and  such  lots,  when  sold, 
are  exempt  from  execution, ^-cannot  be  taxed 
for  the  right  to  use  a  sewer  laid  out  under 
Mass.  Stat  1841,  chap.  115.  and  subsequent 
Acu.  Mt,  Auburn  Cemetery  v.  Cambridge 
150  Mass.  12,  4:  886 

26.  Land  not  at  all  benefited  by  the  public 
improvements  of  an  irrigation  district  in  which 
it  is  included  does  not  have,  on  that  account, 
a  constitutional  exemption  from  assessment. 
Re  Madera  IrHg,  But.  Bonds,  92  Cal.  296, 
841.  14:  766 
But  see  next  case. 

27.  Assessments  upon  abutting-property  own- 
ers for  the  expense  of  sweeping  streets  can  be 
sustained  only  on  the  ground  that  their  prop- 
erty is  specially  benefited  thereby.  Reinkin 
V.  Fuehring,  180  Ind.  882,  16:  684 

Bzemptions* 

28.  The  exemption  of  a  corporation,  in  its 
charter,  "from  all  taxation  of  every  kind," 
does  not  exempt  it  from  the  special  taxation  of 
contiguous  property  for  local  improvements. 
HUnois  a  R,  Co.  v'  Decatur,  126  111.  92, 

1:  613 

29.  An  exemption  of  a  charitable  institution 

See  Index  to  Motee  Preeedln^. 


from  "all  taxation  by  State  or  local  laws,  for 
any  purpose  whatever,"  does  not  exteod  to  as- 
sessments for  street  improvements.  Zabel  v. 
Louisville  Bapt.  Orphans  Honie,  92  Ky.  89, 

13:  668 

80.  The  exemption  from  taxation  of  prop- 
erty of  a  kind  used  solely  for  public  purposes 
does  not  extend  to  a  special  tax  for  public  im- 
provements.—such  as  the  paving  of  a  street  on 
which  the  premises  front.  Adams  County  v. 
Quiney,  180  III.  566,  6:  156 

81.  The  obligation  of  a  charitable  institu- 
tion to  maintain  footwalks  in  front  of  its  prop- 
erty is  not  affected  by  an  exemption  of  all  its 
property  from  taxation.  A  charge  for  laying 
the  walk  is  not  a  tax,  or  a  municipal  assessment 
in  the  nature  of  a  tax.  Home  for  Aged  Prot- 
estant Women  v.  Wilhinsbtirg,  131  Pa.  109, 

6:  631 

32.  Property  occupied  by  a  church  and 
used  only  for  church  purposes  and  religious 
worship  is  not  exempt  from  assessments  for 
improvements  to  a  street  on  which  it  abuts., 
under  a  statute  authorizing  such  assea^ments 
to  be  made  on  abutting  property.  Atlanta  v. 
Mrst  Presbyterian  Church,  86  Ga.  780, 

18:  868 

38.  An  express  exemption  of  church  projv 
erty  from  taxation  does  not  extend  by  impli- 
cation to  assessments  for  street  improvements. 

Id. 

84.  A  constitutional  exemption  of  property 
used  exclusively  for  public  purposes — such  as 
churches,  schools,  buildings,  etc.— applies  on 
ly  to  taxes  for  general  purposes  of  revenue,  and 
has  no  reference  to  special  taxes  or  assess- 
ments for  local  improvements.  Board  of  Im- 
provement V.  Little  Bock  School  IHst.  56  Ark. 
854,  16:  418 

35.  On  the  ground  of  special  benefit  derived 
by  abutting-property  owners  from  sweeping 
streets,  including  crossings,  they  may  Im 
assessed  for  the  expense  thereof,  although  they 
are  taxed  generally,  with  the  balance  of  the 
public,  for  cleaning  other  streets  in  which  the 
public  alone  has  an  interest.  Reinken  v. 
FuehHvg,  180  Ind.  882,  16:  684 

86.  **8pocialtaxation"docsnot,  in  reference  to 
nonexemption,  differ  trom  **speciai  assess- 
ment," in  providing  for  the  charging  of  con- 
tiguous property  with  the  expense  of  local  im> 
provements.  Illinois  C.  R,  Co,  v.  Decatur, 
126111.92,  1:  613 

c.  Procedure;  Rules  of  Apportionment, 

87.  The  Legislature  can  delegate  to  commis- 
sioners to  be  appointed  bj^a  court  the  power 
to  determine  the  proportions  of  expense  to  be 
paid  by  different  counties,  towns,  or  cities  for 
H  local  improvement.    Re  Kingman^  163  Mass. 

566,  12s  f^'' 

88.  No  rule  need  be  laid  down  by  the  Leg- 
islature for  the  guidance  of  commissioners  in 
making  an  apportionment  among  cities  ani 
towns,  subject  to  acceptance  by  a  court,  of  the 
expense  of  n  system  of  sewage  disposal,  other 
than  to  direct  them  to  determine  it  as  they 
shall  deem  Just  and  equitable,  where  the  State 
Constitution  gives  power  to  make  "all  manner 
of  wholesome  orders,  laws,"  etc.,  not  repug- 
nant tiiereto.  Id, 
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39.  Demand  on  and  refasal  of  the  property- 
t)wner,  though  necessary  to  sustain  a  Hen  for 
a  side  or  footwalk,  under  the  Pennsylvania 
Borough  Act  of  April  8, 1851  (P.  L.  820),  need 
not  be  averred  in  the  claim  itself.  Jit.  Pletm- 
ant  V.  Baltinm-e  <&  0,  R.  Co.  138  Pa.  365, 

11:  580 

40.  A  city  or  village  cannot  combine  special 
taxation  and  special  assessment  in  making  a 
9in/^le  improvement,  under  the  Illinois  Gen- 
'eral  Incorporation  Act,  which  gives  power  to 
taiake  "local  improvements  by  special  assess- 
ment or  by  special  taxation  or  both,  of  oon- 
tieuous  property,  or  by  general  taxation  or 
otlierwise  as  they  shall  by  oidinance  prescribe/' 
and  in  ttie  following  section  requires  the  ordi- 
nance to  "prescribe  whether  the  same  shall  be 
made  by  special  assessment  or  by  special  taxa- 
tion of  contiguous  property,  or  general  taxa- 
tion, or  both/' — at  least  under  a  Constitution 
which  prescribes  a  general  rule  of  tmiformity 
with  an  exception  that  local  improvements 
may  be  authorized  by  "special  assessment  or 
by  special  taxation  of  contiguous  property,  or 
otherwise."    Kuehner  v.  Freepoi't,  143  111.  92, 

17:  774 
Frontag^e  rule. 

41 .  The  frontage  rule  of  assessment  for  local 
improvements  is  a  lawful  method  of  appor- 
tioning the  benefits  of  a  local  improvement. 
Raleigh  v.  Pea4se,  110  N.  C.  82,  17:  830 

42.  Assessments  for  local  improvements  up- 
on the  basis  of  frontage  will  be  upheld  if  not 
shown  to  be  unfair,  where  the  lots  abutting 
upon  the  improvement  are  of  substantially 
equal  depth.  Denver  v.  KnoxoUs,  17  Colo. 
204,  17:  186 

d.  Enforcement, 


48.  No  personal  judgment  can  be  rendered 
against  an  abutting  owner  on  a  special  assess- 
ment for  a  public  improvement.  Raleigh  v. 
Pbaee,  110  N.  C.  82,  17:  830 

44.  An  assessment  for  a  sidewalk  cannot  be 
made  a  personal  charge  or  collected  out  of  per- 
sonal property,  unless  it  is  plainly  permitted  by 
legislative  authority.  McOrowell  v.  Bristol, 
89  Va.  652,  80:  668 

45.  A  petition  to  enforce  a  lien  for  a  street 
assessment  is  fatally  defective  if  it  fails  to  show 
that  the  city  council,  and  not  the  contractor, 
fixed  the  grade  of  the  street.  Za^  v.  Louii- 
mlleBapt  Orphans  Home,  92  Ky.  89, 

18:  668 

46.  The  llabilitv  of  lots  to  an  assessment  can- 
not be  questioned  collaterally  after  a  judgment 
has  been  rendered  therefor  against  them. 
Langevin  v.  St.  Paul,  49  Minn.  189,  16:  766 
Rishts  of  purclukBers. 

47.  The  doctrine  of  caveat  emptor  applies  to 
a  purchaser  at  a  tax  sale  upon  au  assessment 
made  by  the  authorities  of  a  city  for  street  im- 
provements; and  in  case  of  the  invalidity  of 
such  assessment  and  the  tax-sale  certificates  is- 
sued on  such  sale,  where  there  was  no  fraud, 
misrepresentation,  or  mistake  of  facts,  such 
purchaser  has  no  right  of  action  against  the 
city  to  recover  back  the  purchase  money  paid. 
Budge  v.  Qra7id  Forks,  1  N.  D.  309, 

10:  166 

48.  Tax-sales  purchasers  can  derive  no  ben- 
See  Index  to  Notes  PreoecUiigf. 


eflt  or  right  under  Dak.  Laws  1889.  provfdiog 
for  a  reassessment  for  local  improvementa 
where  a  former  assessment  was  invalid  and  haa 
not  been  paid,  to  recover  back  purchase  mon- 
eys paid  on  an  invalid  tax  sale.  The  statute 
was  passed  exclusively  for  the  benefit  of  munici- 
palities and  to  enable  them  to  obtain  their 
revenues.  Id. 


PUBLIC  LANDS. 

Effect  of  Judgment  as  to,  see  Judomeitt,  70. 
Grant  of  Land  under  Water,  see  Watebs.  23, 

24. 
Patent  for  Bed  of  Lake,  see  Watkhs,  100. 

1.  The  treaty-making  power  of  the  United 
States  may  authorize  the  grant  or  disposal  of 
public  lauds  without  consent  of  Congress  or 
ratification  by  that  body.  Utah  Min.  db  Mfg. 
Co.  V.  Dickert  <fe  M,  Sulphur  Co,  6  Utah.  183, 

6:  869 

3.  Proper  certificates  of  entry  for  public 
lands,  issued  by  the  registers  and  receivers  ot 
the  local  land  offices,  under  the  pre-emption 
and  homestead  laws  of  the  United  States,  if 
obtained  in  good  faith  and  after  a  due  com- 
pliance with  all  the  requirements  of  those  laws, 
vest  in  the  holders  thereof  a  complete  equitable 
title  to  the  lands,  capable  of  being  conveyed 
to  others  at  any  time  after  the  issuance  of  the 
certificatos.     Clone  v.  Stuyvesant,  132  111.  607. 

8:  161 
u.  Entries  made  upon  the  public  land  by 
the  procurement  and  for  the  benefit  of  a  third 
person,  the  residence  on  the  lands  being  only 
for  a  sufficient  time  to  make  a  colorable  com- 
pliance with  the  law,  file  final  proofs,  and  ob- 
tain certificates  of  entry,  and  the  lands  beins 
Immediately  thereafter  conveyed  to  such  third 
person  in  pursuance  of  the  previous  agreement, 
are  in  violation  of  law  and  void.  Id. 

4.  When  the  federal  government  sells  ita 
public  land  and  gives  a  receipt  for  the  price, 
the  land  belongs  to  the  vendee,  and  the  gov- 
ernment can  thereafter  no  more  dispose  of  it 
than  if  it  had  issued  a  patent  therefor;  and 
one  who  has  entered  on  the  land  to  take  min- 
eral therefrom,  being  merely  a  licensee  at 
most,  holds  any  rights  which  he  may  have 
from  and  under  the  vendee,  and  cannot  set 
up  his  adverse  possession  against  the  latter. 
Omalia  dh  G,  Smelting  dt  R.  Co.  v.  Taivr.  18 
Colo.  41.  6:  236 

5.  Where  before  a  government  survey  of  the 
public  lands  two  persons  made  homestead 
entries  on  different  portions  of  what  afterwards 
proved  to  be  one  homestead  claim,  designating 
their  respective  claims  as  between  themselves 
bj  claim  lines,  and  each  recognizing  the  other's 
rights,  an  agreement  made  by  them,  upoa 
attempting  to  enter  their  claims  and  finding 
that  the  land  must  all  be  entered  by  one  per- 
son, that  one  of  them  should  enter  the  land, 
and  upon  obtaining  title  convev  to  the  other 
his  share  thereof,  is  enforceable  against  tiie 
one  who  obtains  the  title.  Stoeesey  v.  Sparling 
81  Iowa,  433.  9:  777 

6.  If  a  settler  was  not  entitled  to  make  the 
entrv,  for  the  reason  that  he  had  already  had 
the  benefit  of  the  Homestead  Act,  the  oertifi- 
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cate  may  be  set  aside  on  that  ground  In  the 
courts;  but,  when  issued,  It  can  be  Impeached 
only  in  a  Judicial  prooeeding.  Wilson  y.  Fine 
(C.  C.  D.  Or.)  14  Sawy.  40,  224.         5:  141 

7.  A  right  under  a  homestead  entry  and 
certificate  cannot  be  arbitrarily  set  aside,  can- 
celed, and  avoided  by  the  land  department,  in 
a  proceeding  self -instituted,  on  mere  hearsay, 
although  the  claimant  had  notice  of  the  pro- 
ceeding and  took  part  iu  it.  Jd, 

8.  Officers  of  the  land  office  cannot  cancel 
an  entry  and  certificate  of  land  issued  to  a 
settler  under  the  Homestead  Law,  on  the 
ground  that  he  was  not  entitled  to  the  same, 
on  information  received  by  them  that  the  en- 
try and  cerdficate  were  illegal.  Jd, 
Of  state* 

9.  A  land  patent  from  the  state,  which  is  not 
void  on  its  face  and  which  requires  evidence 
defiors  the  instrument  to  show  its  invalidity, 
can  be  assailed  only  in  a  direct  proceeding  to 
review  the  action  of  the  land  commissioners,  or 
by  an  action  in  equity  to  set  it  aside.  Neto 
r&rk  C.AE.  R.  R.  Co.  v.  Aldridge  (N.  Y.) 
135  N.Y.  83,  17:  516 

10.  A  forfeiture,  under  Ind.  Rev.  Stat.  1881, 
g  4347,  for  default  in  an  installment  of  interest 
on  a  certificate  of  purchase  of  school  lands, 
does  not  devest  the  title  of  the  purchaser  to  the 
real  estate,  but  simply  authorizes  the  State  to 
sell  the  real  estate  for  its  own  reimbursement. 
McPheetem  v.  WriyhU  124  Ind.  560,    9:  176 


PUBLIC  VONEY8. 

Appropriation  of,  see  Appropbiationb. 
Assumpsit  for,  see  Assumpsit,  39-41. 
Interest  ou,  see  Intekest,  35. 

1.  The  state  treasurer  is  not  the  legal 
owner  of  public  moneys  which  come  to  his 
hands  so  as  to  make  him  merely  the  debtor  of 
the  state  in  respect  thereto,  and  entitle  him  to 
the  interest  received  from  the  deposit  thereof, 
where  the  statutes  provide  that  he  shall  ''re- 
ceive and  have  charge  of  all  money  paid  into 
the  state  treasury,"  and  require  him  to  keep 
strict  account  of  all  such  moneys  and  pay  them 
over  as  required  by  law.  SUite  v.  McFetridgs 
84  Wis.  473.     •  80:  888 

2.  The  deposit  of  public  moneys  in  a  bank 
by  a  state  treasurer  in  his  official  capacity  as 
such,  for  the  benefit  of  the  state,  subject  to  his 
official  draft  only,  with  a  contract  for  interest 
thereon,  does  not  violate  Wis.  Rev.  Stat. 
1 4419,  prohibiting  "loans  or  deposits  for  his 
own  gain,  profit,  or  advantage."  Id. 

8.  '*The  same  moneys  received  and  held 
by  him  by  virtue  of  his  office"  are  paid  over  by 
the  state  treasurer,  within  the  meaning  of 
Wis.  Rev.  Stat.  1858.  chap.  185,  §  84,  where 
money  having  the  same  value  and  essential 
qualities  as  that  paid  into  the  treasurer  is  paid 
out  hj  him,  although  it  does  not  consist  oithe 
identical  coins,  treasury  notes,  or  coin  cer- 
tificates. Id. 

4.  The  public  funds  are  in  the  vaults  of 
the  treasury  within  the  meaning  of  Wis.  Rev. 
Stat,  g  159,  although  some  of  the  money  of  the  I 

See  Index  to  Notes  Pre^edln^. 


state  has  been  deposited  with  banks,  where  the 
certificates  or  vouchers  for  such  funds  are  in 
the  treasury  vaults.  Id. 

5.  Deposits  in  a  bank  do  not  constitute  an 
"investment"  by  a  state  treasurer,  within  the 
meaning  of  statutes  prohibiting  public  in- 
vestments of  money.  Id. 


PUBLIC  POLICY. 

As  Affecting  Contracts,  see  Contracts,  177- 

204. 
As  to  Agreements  in  Aid  of  Divorce,  see  Hua- 

BAND  AND  WlPK.  181,  182. 

Necessity  of  Pleading,  see  Plbadino,  215. 
See  also  Bkokkbb,  1. 


PUBLIC  PRINTING. 

Validity  of  Contract  for,  see  Conteacts,  199. 
Designation  of,  by  Counties.see  Covntisb,  88. 


PUBLIC  PROPERTY. 

Lien  on,  see  Liens,  58-55. 
Tax  on,  see  Taxes,  49, 50. 


PUBLIC  PURPOSE. 

What  Is,  see  Municipal  Corporations,  113. 
For  which  Appropriations  may  be  Made,  see 

Appropriations,  9-24. 
For  Taxation,  see  Taxes,  I.  c 


PUBLIC  RIGHT. 

Action  to  Enforce,  see  Action  or  Suit,  17, 
18, 100. 


PUBLIC  SERVICE. 

What  Is,  see  Municipal  Cobporationb,  25. 


-»•- 


PUBLIC  USE. 

Of  Wharf,  see  Wharves,  8. 


PUIS    DARRIEN    CONTINUANCE. 

See  Pleading,  222. 
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PUMP. 


PUMP— QUO  WARRANTO, 

PUBPBESTURE. 


As  a  Fixture,  see  Fixtures,  38. 
In  Highways,  see  HioHWiLYfl,  27. 


PURCHASE. 

Meaning  of,  see  Aliens.  17. 


A  purpresture  is  not  made  by  occupation  of 
part  of  a  river  bed  by  one  who  owns  the  soil 
to  the  center  of  the  river  subject  to  the  public 
right  of  navigation,  where  he  does  not  abridge 
or  injure  the  public  use.  Orand  Bapidt  v. 
Powers,  89  Mich.  94.  14:  498 


Q. 


QUANTITY. 

Opinion  as  to,  see  Evj^enok,  502-505. 
of  Land  Sold,  see  Vendor  and  Pcbohaser, 
89-41. 


QUARANTINE. 


Presumption  as  to  Knowledge  of,  see  Evi. 

DKNCE,  107. 
Disobedience  of,  see  Health,  3. 
Indictment  for  Disobeying,  see  Indicticent, 

ETC.,  21. 


QUARRIES. 


Rights  in,  see  Mines,  4,  5. 


QUIA  TIMET. 


See  Cloitd  on  Title. 


QUIET  ENJOYMENT. 

Breach  of  Covenant  of,  see  Covenant,  24,  25. 

Covenant  of,  Running  with  Land,  see  Cove- 
nant, 42. 

Damages  for  Breach  of,  see  Damages,  41. 

By  Tenant,  see  Landlord  and  Tenant,  29- 
81. 


QUITCLAIM. 


Estoppel  by,  see  Estoppel.  15. 
Rights  of  Grantee  by,  see  Vendor  and  Pur- 
chaser, 22. 


QUORUM. 


; 


Of  Representative  Body,  see  Parliamentary 
Law,  11.  12. 

See  Indez  lo  Notes  Preceding. 


QUO  WARRANTO. 

Examinution  of  Ballots  on,  see  Evidence, 

35t). 
Limitation  of  Time  for,  see  Lucitatiok  of 

Actions,  76. 

1.  The  superior  court  as  a  court  of  general 
Jurisdiction  in  Connecticut  may  take  Jurisdir- 
tion  in  quo  warranto  to  establish  the  right  of 
a  person  to  the  office  of  governor,  where  he  has 
received  a  majority  of  all  the  votes  cast  and 
the  General  Assembly  refuses  to  actor  has  lost 
the  power  to  do  so,  so  that  he  is  remedile^ 
unless  the  court  may  intervene.  8icUe,  Mam's, 
V.  Bulkeley,  61  Conn.  287.  14:  667 

2.  Proceedings  upon  information  in  the  na- 
ture ol  quo  wa/iraiUo  tielong  to  the  class  des- 
ignated "remedial  cases,"  in  Minn.  Const,  art. 
6,  §  2,  and  are  not  included  in  the  class  denomi- 
nated "cases  at  law,"  in  art  1.  g  4,  of  the  same 
instrument,  in  which  trial  by  jury  is  demand- 
able  as  of  right.  Slate,  Clapp,  v.  Minnesota 
Threshei*  Mfg.  Co,  40  Minn.  213,  8:  510 

3.  Statutory  proceedings  for  election  con- 
tests fee  not  exclusive  of  quo  toarranto  pro- 
ceedings, unless  the  legislative  intent  to  that 
effect  is  clearly  expressed.  Fdopie,  Barton^  v. 
Londoner,  13  Colo.  803,  6:  444 

4.  Inquiry  by  quo  warranto  into  usurpa- 
tions of  office  is  not  abolished  by  Colo.  Const, 
art.  7,  §  12,  directing  specific  legislation  for 
the  trial  of  election  contests;  but  such  proceed- 
ings cannot  be  made  a  remedy  for  a  contestant, 
and  his  claim  to  the  office  adjudicated  therein. 
As  to  election  contests  purely,  the  statutory 
remedy  directed  by  the  Constitution  is  exclu- 
sive. Id. 

5.  An  opposing  candidate  may  be  the  re- 
lator in  quo  warranto  proceedings,  under  Colo. 
Code  Civ.  Proc.  chap.  28,  if  he  is  otherwise 
qualified,  on  the  district  attorney's  refusal  to 
act.  but  his  own  claim  to  the  office  cannot  be 
adjudicated  in  that  proceeding.  Jd. 

6.  An  officer  entitled  to  hold  over  until  hi^ 
successor  is  elected  and  qualified  has  such  an 
interest  as  entitles  him  to  question  the  eligibil- 
ity of  one  elected  to  succeed  him.  State,  Taylor 
V.  ^Sulhcan,  45  Minn.  309,  11:  872 

7.  An  iufonnatiou  in  quo  irarranto  which 
alleges  only  that  the  relator  appears  by  the  re 
turns  to  have  a  majority  of  all  the  votes,  is 
insufficient  without  alleging  that  he  had  a  ma- 
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iority  of  all   the   votes.    State,    Morrin,   v.  i  rect,  when  in  fact  he  had  not  a  majority  of  the 
BuVcsley,  61  Conn.  287,  14:  667  •  lawful  ballots  and  the  result  would  be  merely 

8.  A  relator  in  quo  warranto  will  not  be  seated  to  drive  the  defendant  to  a  new  quo  warranto 
In  an  office  because  the  return  of  the  canvass-  proceeding.  State,  Baxter,  v.  Elite  (N.  C.) 
•era  was  in  his  favor  and  was  prima  facie  cor- 1  m  X.  C.  124,  17:  882 


R. 


RAIUNOS. 

On  Highways,  see  Highways,  117. 


RAILROAD  COMMISSIONERS. 

ActioB  to  Enforce  Order  of,  see  Action  or 

Suit.  17. 
Jurisdiction  of,  see  Carriers,  389. 

In  Case  of  lutei'sUite  Commerce,  see  CoM- 

MKRCB.  24. 
Power  as  to  Joint  Rates,  see  Caruikks,  853. 
Delegation  of  Power  to,  see  Constitutional 

Law,  40,41. 
Jurisdiction   of    Federal     Courts    over,   see 

Courts.  123. 
Estoppel  of,  sec  Estoppel,  57. 
Presumption  as  to  Correct  Decision  of,  see 

EVIDICNCE,  191. 

Evidence  of  Schedule  of,  see  Evidence,  840. 
Injunction  against,  see  Injunction,  80-83. 
Suit  against,  as  against  State,  see  State,  4. 

l.A  communication  signed  by  the  secretary  of 
the  board  of  railroad  commissioners.smting  that 
the  time  for  the  taking  effect  of  the  schedule  of 
rates  had  been  extended,  sent  to  the  complain- 
ant railroad  company  in  repl^  to  a  telegram 
sent  by  it  to  the  board,  oflicially  requestins^ 
such  extension,  is  to  be  considered  as  the  offi- 
cial act  of  the  board.  Chicago  iSh  N.  W.  R.  Co, 
V.  Dey  (C.  C.  8.  D.  Iowa)  2  Inters.  Com. 
Rep.  325,  35  Fed.  Rep.  866,  1:  744 

2L  A  power  conferred  by  the  Legislature  upon 
a  board  of  commissioners,  required  to  be  ex- 
ercised with  reference  to  the  affairs  of  certain 
corporations,  will  not  be  extended  by  implica- 
tion; and  the  acts  which  the  board  attempts  to 
do  under  the  power  will  not  be  upheld,  unless 
the  authority  to  do  them  is  affirmatively  shown 
to  be  included  in  it  Oregon  B,  Comrs  v.  Ore- 
gon R.  ^  ^'av.  Co.  17  Or.  65,  8:  196 

8.  The  details  of  practice  and  pleading 
may  be  supplied  bv  a  railroad  commission 
which  is  constituted  a  court  of  record,  under 
the  inherent  power  of  every  court  of  record  to 
make  such  rules,  not  inconsistent  with  the  law, 
as  are  necessary  to  the  exercise  of  the  powers 
conferred  upon  it.  Atlantic  Exp,  Co,  v.  Wit- 
mington  &  W.  R,  Co.  Ill  N.  C.468, 18:  898 

4.  Authority  is  given  to  the  railroad  com- 
mission to  hear  and  determine  complaints  of 
unjust  discriminations  and  preferences,  under 
the  North  Carolina  Rnilroaa  Commission  Act, 
which  expressly  provides  that  if  a  railroad 
company  is  guilty  of  a  violation  of  the  rules  of  I 
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the  commission,  and  after  due  notice  of  such 
violation  does  not  make  full  recompense  for 
the  wrong  or  injury  done,  it  shall  incur  a 
penalty,  and  also  constitutes  such  commission 
a  court  of  record.  Id, 


RAILROADS. 

I.  Franohtses  and  Rights;  Leases. 

II.  Construction  and  Operation. 

a.  ^Vi(ffh  ;  Gnvge  ;  Stopping- Places, 

b.  Cromnga ;  Gattle-Ouarde, 

c.  Fepces, 

d.  Operation. 

1.  in  Ueneral;  Lookout, 

2.  At  Oroseings. 
8.  Speed. 

4.  Signale;  Flagman. 

5.  Fires. 

6.  Injuries  to  Animal*  hy  Trains. 
6.  Contributiyry  Negligence. 

1.  In  General. 

2.  As  to  Fires  or  Animtils. 

f.  Diversion  or  Obstruction  of  Water. 

Accounting  on  Railroad  Contract,    sec   Ac- 

COTJNTING. 

Joinder  of  Actions  against,  see  Actiok  or 

Suit.  80. 
Receiver  of,  as  Party  to  Suit,  see  Action  ou 

SUIT.  106. 
Parties  to  Suit  Attacking  Railroad  Bonds,  sec 

Action  ou  Suit,  111. 
Venue  of  Action  against,  see  Action  ouSuit, 

160. 
Adverse  Possession  of  Right  of  Way,  see  Ad- 
verse Possession,  6,  7. 
Liability  of.  for  Attorneys'  Fees,  sec  Attor- 
neys' Fees,  2. 
Bonds  in  Aid  of,  see  Bonds,  85-89. 
Approach  to  Bridge,  see  Bridges,  5. 
Liability   for   Bridge   over    Highway,    see 

Bridges.  U. 
As  Carriers,  see  Carsibbs. 
Requiring   Blackboard     Announcement    of 

Trains,  see  Carriers,  226-228. 
For  Regulation  of,  as  Affecting  Commerce, 

see  Commerce,  9-17. 
Constitutional  Right  to  Equal  Protection  of 

Laws,  see  Constitutional  Law.  74-77. 
Class  Legislation  as  to,  see  Constititionai. 

Law.  183-128. 
Due  Process  as  to  Charge  of  Expense  for  Ex- 

asiining  Employes,  see  Constitutional 

Law,  178. 
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Due  Process  of  Law  in  Creating  Liability  by  I  Interest  on  Lease,  see  Interest,  12; 

Statute  for   Fires,  see  Constitctional,   Judicial  (Sale  of  Franchise  of,  see  Judioiai» 

Sale.  5,  6. 
Liens  on,  see  Liens,  62-64,  85. 
Lien  on,  for  Qiaut  Powder,  see  Liens,  42. 


Law,  184-190. 
Police  Power  as  to  Liability  for  Fires,  see 

Constitutional  Law,  211. 
Contract  as  to  Place  of  Depot,  see  CosTRAOfB. 

181. 
Illegal  Combination  of,  see  Contracts,  248- 

251,  264. 
Impairment  of  Obligation  of  Bonds  to,  sec 

Contracts,  370. 
Impairing  Contract  of  Lease  by  Taxation,  see 

Contracts,  397. 
Special    Privileges  to   Companies    Owning 

Lands,  see  Corporations,  12. 
Ownership  of  Stock  in  other  Company,  see 

Corporations,  59,  60. 
Transfer  of  Franchise  of,  see  Corporations, 

100,  101. 
Coveuant  as  to  Use  of  Street  by,  see  Cove- 
nant, 18. 
Covemints  with,  as  Running  with  Land,  see 

Covenant,  47,  48. 
Damages  in  Condemnation  Cases,  see  Dama- 
ges, III.  1. 
Damages  for  Cutting  off  Water  Front,  see 

Damages,  147. 
Deed  to,  see  Deedb,  'SS. 
Sale  of,  for  Drainage  Assessment,  see  Drains 

AND  Sewers,  11. 
For  Dummy  Railroads,  see  Dummt  Rail- 
roads. 
For  Easement  Across,  see  Easements,  13, 17, 

22-24.  81.  82. 
Ejectment    for   Property    Condemned,    see 

Ejectment,  8. 
For  Condemnation  of  Land  for,  see  Eminent 

Domain. 
What  Is  a  Railway,  see  Definitions,  105;  Em- 
inent Domain,  9  ;  Street  Railways,  8. 
Taking  of,  in  Condemnation,  see  Eminent 

Domain,  88-35. 
As  New  Servitude,   see  Eminent  Domain, 

129,  181,  189-142. 
Estoppel  as  to  Bonds  to,  see  Estoppel,  6,  7. 
Judicial  Notice  of,  see  Evidence,  29-85,  40. 
Presumption  of  Negligence  of,  see  Evidence, 

151-156,  160-166. 
Presumption  as  to  Operation  of, see  Evidence, 

209. 
Evidence  of  Defects in,seeEviDENCB,771, 784. 
Evidence  of  Improper  Speed,  see  Evidence, 

785. 
Proof  of  Injury  from  Defect  in  Car,  see  Evi- 
dence, 886. 
Liability  for  Causing  Defective  Streets,  see 

Highways,  91. 
LiabiMty  for  Defective  Highway  Crossing, 

see  Highways,  126. 
Indictment  for  Offense  on,  see  Indiotment, 

ETC.,  15. 
Sufficiency  of  Proof  as  to  Negligence  of,  see 

Evidence,  862-«64. 
For  Fire  on  Right  of  Way.  see  Fires,  7. 
Discrimination  between  Hacks,  see  Hacks, 

2-4. 
Right  of,  to  Use  Streets,  see  Highways,  40-57. 
Injunction  against  Tracks  of  Other  Company, 

see  Injunction,  102. 
Injunction  against  Laying  in  Streets,  see  In- 

.ruNCTiON,  115-122. 


Priority  of  Mechanics'  Liens  on,  see  Lishb» 

18,  19. 
Mandamus  to,  see  Mandamus,  84-^7. 
Contract  of  Employes,  see  Master  and  Sbb- 

VANT,  2. 

For  Defective  Fence  as  Affecting  Liability  U> 

Servant,  see  Master  and  Servant.  56. 
Implied  Authority  to  Employed  Brakemen 

or  Assistant,  see  Master  and  Servant, 

14.  15. 
Liability  to  Employes  of  other  Person,  see 

Master  and  Servant,  22-24. 
For  Negligence  as  to  Servant,  see  Master  Ain> 

Skuvant,  especially,  50-78,  95-106,  114- 

138,  156-186. 
Mortgage  of  Stock,  see  Mortgage,  134,  135. 
Liability  for  Car,  Turntable,  etc.,  as  Danger- 
ous Attractions  to  Children,  see  Negli- 

genoe,  49-58. 
Contributory  Negligence  as  to  Overflow,  see 

Negi.igencr,  92. 
Notice  of  Right  in  Passageway  under,  see 

Notice,  54. 
Penalties  IncuiTed  by,  see  Penalties. 
Stopping  Mail  Train  at  Station,  see  Po6T> 

OFFICE,  12. 
Power  of  Agent  to  Employ  Phjrsician  for 

Injured    Persons,    see   Principal    ani> 

Agent,  11, 12. 
Proximate  Cause  of  Injury  on,  see  Pbozi- 

mate  Cause,  9-15. 
Assessment  on,  for  Public  Improvementa,  aee 

Public  Improvements,  22,  28. 
Enforcing  Contract   between,  see  Specific 

Performance,  86,  87. 
Title  of  Statutes  as  to.  see  Statutes,  61-64. 
Special  Statute  as  to,  see  Statutes,  122. 
Repeal  of  Statute  as  to  Road  Duty  of  Em- 
ployes, see  Statutes,  176. 
As  Including  Street  Railways,  see  Street 

Railways,  8. 
Injury  to  Person  Violating  Sunday  Law,  aee 

SuNDir,  20. 
Tax  in  Aid  of,  see  Taxes,  21,  22. 
Taxes  on,  see  Taxes,  11-15,   55,  56,  63,64,. 

79-86,  118-120,  181-186. 
Bonding  Town  for,  see  Towns,  1,  16,  17,  21. 
Question  for  Jury  as  to  Cause  of  Injury  oa» 

see  Trial,  105,  110. 
QtLMtion  for  Jury  as  to  Fires,  sec  Tbial,  120. 
Question  for  Jury  as  to  NegUgenoe  of,  see 

Trial,  185-200. 
Implied  Trust  as  to,  see  Trusts,  6,  7. 
As  to  Vendor's  Contract  to  Fence,  see  Vmk 

DOR  AND  Purchaser,  7,  8. 
Riparian  Rights  as  Affected  by,  see  Watrbs, 

62,  68,  66. 


I.  Franchises  and  Rights;  Leases. 


1.  Land  grants  by    Congress  to  stntes  in 
aid  of  railroads  do  not  relieve  a  railroad  thut 
aided  from  the  regulation  and  conirol  of  the 
state  in  which  it  is  incorporated.    JUinma  O. 
Injunction  against  Extending  Street  over,  see   li.  Co.  v.  People,  148  111.  484,  19:  119 

Injunction,  128,  1 24.  1     2.  The  language  of  the  provision  of  the  Con- 
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stilution  of  Texas,  tliai  "no  railroad  ...  or 
managers  of  imy  railroad  corporation  shall  con- 
solidate the  stock,  property,  or  franchises  of 
such  corporation  with,  ...  or  in  any  way 
control  any  railroad  corporation  owning  or  hav- 
ing under  its  control  a  parallel  or  competing 
line,"— evinces  that  control  in  any  manner  and 
to  any  extent  was  intende<l  to  be  prohibited, 
provided  it  was  such  as  is  calculated  to  enable 
one  railroad,  by  means  of  a  contract  or  agree- 
ment for  interference  with  the  other's  affairs,  to 
keep  down  competition  between  them.  Qulf, 
a.  db  S,  F.  R  Co.  V.  State,  2  Inters.  Com . 
Rep.  336,  72  Tex.  404,  1:  849 

3.  Under  Iowa  Code,  §  1802,  providing  that 
where  a  railroad  company  *'  shall  be  organized 
under  a  corporate  name,  and  shall  have  made 
contracts  for  payments  to  it  upon  delivery  of 
stock  in  such  company,  and  shall,  subsequent 
to  such  contracts,  have  changed  its  corporate 
name,  or  when  the  real  ownership  in  the  prop- 
erty, rights,  powers,  and  franchises  has 
pasawJ,  legally  or  equitably,  into  any  other 
company,  no  such  contracts  shall  be  enforced 
in  law  or  equity  until  tender  or  delivery  of 
stock  in  such  last-named  corporation  or  com- 
pany."— a  railroad  company  which  has  consol- 
idated with  another  company,  and  has  made 
provision  for  the  delivery  of  stock  in  such  con- 
solidated company  to  a  town  voting  taxes  to 
aid  the  oriflpnal  road,  has  the  right  to  such 
taxes;  and  meir  collection  cannot  be  restrained 
on  the  oTound  that  the  sale  or  consolidation  of 
the  road  works  a  forfeitnre  of  the  taxes. 
CantiUon  v.  Dulmqus  d  J!f.  W,  R  Co,  78 
Iowa,  48,  5:  786 
Tax  in  aid  oH 

4.  A  tax  voted  by  a  town  in  aid  of  a  railroad 
wbofle  charter  stated  that  its  object  was  to  con- 
struct, operate,  and  maintain  a  railroad  from 
Dubaque  in  a  western  and  northwestern  direc- 
tion in  Iowa,  Minnesota,  and  Dakota,  to  a 
junction  with  the  Northern  Pacific,  was  held 
not  to  be  invalidated  by  the  fact  that  the  com- 
tpany  sold  and  merged  its  line  with  that  of  an- 
other company  after  it  had  completed  50  miles 
of  road  in  Iowa»  where  the  road  of  sach  con- 
solidated company  extended  from  Dubuque  to 
St.  Paul,  in  Minnesota,  and  where  the  tax  was 
not  conditioned  upon  the  construction  of  the 
original  road  as  specified  by  its  charter.      Jtl, 

5.  Where  a  railroad  company  has  expended 
some  money  In  constructing  its  line  In  a  town 
which  has  voted  a  tax  to  aid  it,  the  repeal  of 
the  law  under  which  such  tax  was  voted  will 
not  invalidate  the  tax,  the  company  having  ex- 
pended the  money  after  the  vote  and  on  the  faith 
thereof.  Id. 


6.  The  power  conferred  by  the  New  York 
Act  of  1839  upon  a  railroad  corporation  to 
contract  with  another  for  the  use  of  their  re- 
spective roads  in  such  manner  as  the  contract 
may  prescribe  involves  the  power  to  make  a 
lease  for  a  term  of  years.  Beteridge  v.  Neio 
Turk  EUjs,  R.  Co.  li2  N.  T.  1,  8:  648 

7.  A  railroad  company's  lease  of  its  fran- 
chises and  roads  to  a  railway  corporation  of 
another  state,  which  was  not  only  unauthor- 
ized but  was  expressly  forbidden  by  law,  and 
the  effect  of  which  was  to  combine  coal  pro- 
ducers and  carriers  and  to  partially  destroy 
competition  in  the    production    and  sale   of 
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anthracite  coal,  a  staple  commodity  of  the 
state,— is  an  excess  of  corporate  power  which 
tends  to  monopoly  and  the  public  injury. 
Stockton  yf. Central  R.  Co.  Qs.  J.  Ch.)  50  N.  J. 
Eq.  (5  Dick.)  52,  17:  97 

8.  A  railroad  company  that  has  k-ahcd  its 
road  under  due  authority  of  law  is  not  liable 
for  injuries  inflicted  by  the  lessee  company  up- 
on an  agent  or  servant  of  the  latter  in  operat- 
ing the  road.  Virginia  M.  R.  Go,  v.  Washing- 
ton, 86  Va.  629,  7:  844 
See  also  Master  and  Skbvant,  23,  24. 

9.  Where  a  railroad  company  chartered 
by  West  Virginia  permits  a  forcicn  railroud 
company  to  operate  a  part  of  its  road  in  that 
State,  under  a  verbal  arrangement,  and  the  two 
railroads  form  a  continuous  line  through  and 
beyond  the  limits  of  that  State,  the  domestic 
company  will  be  liable  for  injuries  sustained 
on  that  portion  of  its  road  so  operated  by  the 
foreign  company.  Rieketis  v.  (fhesapeake  dt  0. 
R  Co.  38  W.  Va.  438,  7:  864 

10.  A  railroad  company  chartered  by  a 
State  cannot,  without  distinct  legislative  au- 
thority, by  lease  or  any  other  contract  or  ar- 
rangement, turn  over  to  another  company  its 
road  and  the  use  of  its  franchises,  and  thereby 
exempt  itself  from  responsibility  for  the  con- 
duct and  management  of  the  road.  Id. 

11.  A  lessee,  from  a  state,  of  a  railroad 
under  a  lease  re<)uiring  the  road  to  be  returned 
in  as  good  condition  as  when  it  was  received, 
is  not  entitled  at  the  expiration  of  the  lease  tO' 
remove  new  side  tracks  and  other  erections 
built  upon  the  line  of  the  road,  or  to  remove 
steel  rails  and  other  improved  appliances 
which  the  lessee  had  put  upon  the  road,  and 
substitute  rails  and  appliances  similar  to  those 
in  use  at  the  time  of  the  lease.  Western  <k  A. 
R  Co,  v.  State  (Ga.)  14:  488 


II.  Construction  and  Operation. 
a.   Width;  Gauge;  Stopping-Places. 

12.  The  alterations  of  the  route  of  a  railroad 
company  allowed  by  the  New  York  Act  of 
1848  are  not  mere  aaditiona  by  taking  a  greater 
width  of  land,  where  there  is  no  alteration  and 
substitution  of  route.  I^ew  York  C.  d  E,  fi, 
U.  a.  V.  Aldridge,  135  N.  Y.  83,  17:  616 
Gau^e. 

13.  The  adoption  of  a  narrow  gauge  by  a 
railroad  at  the  time  it  is  built  will  not  prevent 
it  from  thereafter  adopting  any  gauge  in  ordi- 
nary use,  or  which  any  company  can  adopt 
under  the  general  railroad  law,  where  there  is 
no  limit  as  to  gauge  in  its  charter.  MOha^^  v. 
Evo-green  R.  Co,  181  Pa.  1,  7:  869 
Stoppinflf-places* 

14.  A  statute  authorizing  a  railroad  to  con- 
nect with  rails  of  a  railroad  bridge  where  ii 
terminates  on  any  line  of  continuous  railroad 
thoroughfare  of  which  the  bridge  is  a  part  does 
not  exempt  such  road  from  a  requirement  that 
trains  must  stop  at  its  teimiual  station,  where 
the  connection  has  been  made  several  miles 
from  such  station.  Illinois  C.  R.  Co,  v.  People^ 

;i43  lli.434,  19:  119 

I  15.  A  fast  mail  traiu  running  daily  on 
schedule  time,  carrying  passengers,  and  ad- 
vertised   as  a  passenger  train,  with  through 
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€oach  and  sleeping  car,  is  a  "regular  passen- 
ger train''  within  the  meaning  of  a  statute  re- 
quiring such  trains  to  stop  at  the  county  seat>. 
although  the  main  object  of  the  train  as  origi- 
nall}'  or-^anized  may  have  been  the  expedi- 
tious transportation  of  the  United  States  mail. 

Id. 

16.  A  through  fast  train  which  crosses  a 
bridge  over  a  river  at  a  county-seat  through 
which  it  passes  is  not  exempt  from  duty  un- 
der the  Illinois  General  Railroad  Law,  §  88.  to 
stop  for  passengers  at  its  station  at  such 
county-seat,  by  reason  of  the  fact  that  it  leaves 
the  main  line  and  starts  on  the  approach  to  the 
bridge  8  miles  from  the  city  limits,  at  which 
point  it  is  met  by  a  short  train  from  the  county 
scat  to  exchange  passengers.  Id. 

17.  The  use  of  short  trains  for  transfer 
purposes,  which  meet  a  through  train  at  a  dis- 
tance from  the  station  at  a  county-seat,  does 
not  constitute  a  compliance  with  a  statute 
which  requires  all  passeneer  trains  to  stop  at 
such  station  to  receive  and  let  off  passengers. 

Id. 

b.  Cromngs;  CattU-Ghuarda. 

'HighwB.y  crossinijps* 

18.  Upon  the  laying  out  of  a  public  high- 
way across  the  track  and  rig^ht  of  way  of  a  rail- 
road company,  the  latter  is  not  entitled  to 
compensation  for  providing  and  maintaining 
cattle-guards  and  signboards,  or  new  crossings, 
but  is  entitled  to  compensation  for  planking 
the  roadway  where  It  crosses  the  railroad 
tracks,  and  for  the  maintenance  of  the  plank- 
ing. State,  St.  Paul,  M.  db  M.  R.  Co,  v. 
Hevnepm  U^uniy  Diat.  Ot,  42  Minn.  247, 

7:  121 

19.  A  railroad  company  is  not  required  to 
use  extraonlinnry  care  or  vigilance  in  respect 
to  the  safetv  of  its  highway  crossings.  TeiTe 
Haute  &  LR.  Co.  v.  Clem,  123  Ind.  15. 

7:  588 

20.  The  general  law  upon  the  subject  of 
highway  crossings  by  railroads  applies  to  such 
crossings  by  a  railroad  built,  under  the  South 
Carolina  statutes,  merely  to  connect  a  manu- 
facturing establishment  with  another  railroad. 
Ex  parte  Bacot,  36  8.  0.  125,  16:  586 

^1.  Power  to  extend  a  street  "over"  a 
railroad  right  of  way  will  include  the  right  to 
cross  by  means  of  a  viaduct  or  bridge.  Illi- 
nois C.  R.  Co.  V.  Chicago,  141  111.  586, 

17:  580 

22.  Extending  streets  across  a  railroad  right 
of  way  by  means  of  a  viaduct,  rather  than  at 
grade,  is  not  required  by  a  statute  providing 
that  the  right  of  way  must  be  restored  to  its 
former  state  or  in  a  sufficient  manner  not  to 
have  ifhpaired  its  usefulness.  Id. 

23.  Power  to  extend  streets  over  or  across 
any  railroad  track,  right  of  wajr,  or  land  of 
any  railroad  company,  authorizes  their  ex- 
tension across  a  railroad  **yard."  Id, 

21.  The  addition  must  be  laid  out  before  a 
city  can  avail  itself  of  the  right  to  cross  land 
granted  to  a  railroad  company,  under  a  reser- 
vation in  the  deed  of  the  right  to  cross  the 
tracks  whenever  it  should  determine  to  lay  out 
an  addition  composed  of  the  remainder  of  the 
tract.  Fort  Wayne  v.  Lake  Shore  d  M.  iS.  R. 
Co,  132  Ind.  558.  18:  867 

See  Index  ^o  Notes  Precedin|f. 


25.  A  city  street  cannot  be  extended  across  a 
railroad  yard  without  authority  from  the  Legis- 
lature, express,  or  necessarily  implied,  when  the 
effect  will  be  to  destroy  the  use  of  scales  erect- 
ed near  the  point  of  crossing  as  well  as  of  a 
portion  of  the  yard,  to  greatly  discommode 
the  company's  business  and  impair  the  value 
of  its  franchise,  and  it  will  be  dangerous  to  Ufe 
for  the  public  to  attempt  to  use  the  street  if  so 
extended.  Id. 

Cattle-ffua  rds. 

26.  It  18  the  duty  of  a  railroad  company  to 
use  ordinary  care  and  diligence  to  keep  cattle- 
guards  free  from  snow  so  that  livestock  will 
be  unable  to  cross  them.  GraJdman  v.  Chica- 
go, St.  P.  db  K.  C.  R  Co.  78  Iowa,  564, 

6:  818 
Private  or  farm  oroeeinflps* 

27.  A  railroad  company  cannot  be  cumi- 
peiied  to  erect  and  maintain  crossings  at  ita 
own  expense  for  persons  whose  residences  are 
cut  off  by  the  railroad  from  a  public  highway, 
when  no  statute  requiring  it  to  make  such 
crossings  existed  at  the  time  of  the  construc- 
tion of  the  road.  People  v.  Detroit,  Q,  H^  A 
M.  R.  Co.  79  Mich.  471,  7:  717 

28.  The  insertion  in  a  grant  of  a  railroad  ripht 
of  wa;^  which  reserves  to  the  grantor  a  perma- 
nent nght  to  cross  and  recroes  it,  of  a  stipula- 
tion that  the  tracks  shall  be  laid  so  as  to  be  on 
a  general  level  with  the  ground,  will  require 
the  tracks  to  be  kept  at  such  level  so  lone  as 
the  right  of.  way  exists.  C/tappell  ▼.  Mew 
York,  N.  H.  d  E.  R.  Co.  62  Conn.  195, 

17:  480 

29.  An  agreement  by  a  railroad  company  to 
construct  a  farm  crossing  over  its  tracks' be- 
tween the  two  sections  of  a  severed  farm  gives, 

I  as  between  the  parties  thereto,  an  implied  right 
to  cross  the  railroad  at  such  crossing  when 
constructed,  which  is  something  more  than  a 
license.  Stewart  v.  Cincinnati,  W.  A  M.  B. 
Co.  89  Mich.  315  17:  689 

30.  Actual  notice  or  knowledsro  of  the  un- 
safe condition  of  a  farm  crossing  which  it  has 
undertaken  to  maintain  is  not  a  prerequsite  to 
the  liability  of  the  railroad  company  for  inju- 
ries received  by  one  attempting  to  use  it.  \v< 
duty  is  to  exercise  ordinary  care* to  ascertau' 
the  condition  of  the  crossing.  Id 

31.  So  long  as  a  railroad  company  continues 
a  farm  crossing  it  is  obliged  to  use  ordinary 
care  that  it  shall  not  be  dangerous  to  those  who 
accept  the  invitation  to  use  it  for  the  purpose? 
for  which  it  is  maintained,  although  Its  origi- 
nal obligation  to  maintain  the  crossing  may 
have  terminated.  Id. 

c.  Fences. 

See  also  Attobnetb*  Fees.  2;  CoNSTmrrioirAL 
Law,  127. 

32.  Where  a  railroad  occupies  a  public  street 
in  a  city  or  village,  it  is  not  obliged  or  entitled 
to  fence  its  track  and  thereby  obstruct  the 
street  and  intertere  with  its  use.  Rippe  v. 
Chicago,  M.  db  St.  P.  R.  Co.  42  Minn.  84, 

6:  864 

83.  The  dutv  of  a  railroad  company,  under 

Conn.  Gen.  Stat.  §  8505,  to  fence  the  sides  of 

its  road  ''except  at  such  place  or  places  as  the 

railroad  commissioners  shall  adjudge  them  un- 
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-necessanr,  does  not  require  a  company  to 
build  a  fence  between  its  track  and  that  of  an- 
•other  company,  running  nearly  parallel  there- 
with, although  the  latter  company  fails  to 
build  a  fence  on  either  side  of  its  track.  OcU- 
Uxglier  t.  Neu>  lork  <b  A.  E,  IL  Co.  67  Conn. 
443,  5:  787 

84.  The  Orep:on  statute  requiring  a  railroad 
to  fence  its  road  against  livestock  does  not  ap- 
ply to  depot  grounds,  and  the  company  is  not 
liable  for  stock  killed  thereon,  in  the  absence 
of  uegliKeiice.  MoHts  v.  tk^uthtrn  P.  R.  Co. 
18  Or.  885,  8:  186 

85.  Independently  of  any  statutory  require- 
ment, a  railroad  company  is  char^ble  with 
the  duty  to  fence  its  tracK  if  required  by  rea- 
sonable prudence  and  care  to  keep  the  track 
free  from  obstructions,  animate  and  inanimate. 
D<miwgaii  v.  JiJrhardt,  119  N.  Y.  468,  7:  587 
See  also  infra,  90.  ^ 

d.  Operation^ 

1.  In  Geiieral;  Look(nit. 

86.  One  who  is  wrongfully  ejected  from  a 
«ar  does  not  enter  on  the  railroad  track  as  a 
trespasser  or  by  his  own  fault,  and  is  therefore 
not  subject  to  the  rule  that  a  person  who  steps 
on  the  railroad  track,  except  at  a  public  cross- 
ing, does  so  at  his  own  peril.  Ham  v.  IMa- 
itfure  cfe  H.  Canal  Co,  155  Pa.  548,      80:  688 

37.  The  standard  of  care  for  a  person 
wrongfully  ejected  from  a  railroad  train  is  to 
get  on  the  track  at  the  earliest  practicable  op- 
portunity that  a  reasonably  prudent  man  would 
discover  and  seize.  I<i» 

Lookoat, 
See  also  infra,  86,  87. 

88.  The  duty  to  keep  a  *'  person  upon  the  lo- 
comotive always  upon  a  lookout  ahead,"  im- 
posed upon  every  railroad  company  by  Tenn. 
(Mill  &  v.)  Code,  §  1298,  in  default  of  which 
it  is,  by  §  1299.  made  responsible  for  all  dam- 
ages from  accident  or  collision,  is  not  per- 
formed by  keeping  a  lookout  at  the  head  of  the 
train  if  the  engine  Is  at  the  rear.  Both  must 
be  in  front  in  order  to  comply  vnth  the  statute. 
Little  liock  cfe  M.  R.  Go,  v.  WiUon,  90  Tenn. 
864.  18:  864 

89.  Wlien  a  railroad  train  breaks  in  two, 
leaving  servants  of  the  company  on  the  rear 
section,  which  is  permitted  to  continue  on  its 
way  by  force  of  gravitation,  Uie  company  owes 
the  duty,  even  to  persons  trespassing  on  its 
tracks,  to  station  lookouts  in  such  positions  on 
the  moving  cars  that  they  can  watch  the  tracks 
-ahead  of  them  and  warn  persons  thereon  of 
their  danger,  a  neglect  of  which  may  render 
tlie  company  liable  for  the  injuries  caused 
thereby.  Patton  v.  Ease  I'ennessee.  V.  cfr  G. 
R,  Co.  89  Tenn.  370,  18:  184 

2.  At  CroHingB. 

8ee  also  infra,  i9-T7,  as  to  Speed  and  Signal. 

40.  A  railroad  company  which  has  used  rea- 
sonable care  to  avoid  striking  persons  at  a 
highway  crossing  is  not  liable  for  injuries  so 
sustained.  Heiidrickeon  v.  Great  Norther j\  R. 
Co.  49  Minn.  245,  16:  861 

41.  No  statute  is  necessary  to  make  n  milroatl 

See  Index  to  Note*  Preeediiiff* 


company  liable  for  failure  to  run  trains  with 
care  and  caution  at  a  highway  crossing; 
and  the  duty  of  the  company  may  require  due 
warning  of  the  approach  of  the  train  by  whistle 
or  bell  or  in  some  other  way.  Vandeioater  v. 
Seic  York  d:  If.  E.  R.  Oo.  185  N.  Y.  588. 

18:  771 

42.  Extraordinary  care  must  be  shown  b}* 
a  railroad  company  in  the  use  of  its  tracks  on 
one  of  the  principal  streets  of  a  city,  which  is 
constantly  used  lor  street  travel  and  in  which 
there  are  three  tracks.  In  order  to  exempt  it 
from  liability  for  injuring  travelers  on  the 
street.  Kentucky  0,  R,  (Z.  v.  Smith,  98  Kv. 
— ,  18:  tf8 

48.  A  road  openly  and  notoriously  used  as 
a  highway  by  the  public,  and  recognized  as 
such  by  a  railway  company  by  permitting  the 
public  to  cross  its  track  and  by  assuming  to 
maintain  a  crossing  at  that  point,  must  be  held 
to  be  a  highwav  so  far  as  the  duty  of  the  rail- 
way company  in  respect  to  the  crossing  is  con- 
cerned, whether  or  not  the  road  has  been 
legally  laid  out  or  used.  LiUetrom  v.  Northern 
R  R.  Co,  (Minn.)  80:  687 

FlyinflT  switeh. 
See  also  infra,  120-122. 

44.  The  jury  may  properly  find  a  railroad 
company  ^ilty  of  negligence  in  making  a  fly- 
ing switch  across  a  highway  from  which  the 
view  of  its  tracks  is  somewhat  obstructed, — 
especially  where  the  trainmen  saw  a  top  car- 
riage approaching  the  crossing,  at  which  there 
was  no  means  of  warning  the  traveler,  and  the 
trucks  formed  an  acute  angle  wltli  the  high- 
way so  that  the  train  came  up  behind  the 
caniage.  York  v.  Maine  C.  R,  Co.  84  Me. 
117,  18:  60 

45.  Negligence  of  a  railroad  compimy  in 
making  a  dying  switch  across  one  of  the  prin- 
cipal streets  without  any  watchman  at  the 
crossing  or  any  lookout  on  the  front  of  the  cars, 
which  are  being  pushed  by  an  engine  60  feet 
away,  although  the  bell  is  ringing,  is  so  gross 
as  to  make  the  railroad  company  liable  for  in- 
jury to  a  boy  thirteen  years  old  who  is  struck 
at  the  crossing  just  after  he  has  got  out  of  the 
way  of  a  train  going  in  the  other  direction  on 
a  parallel  track,  even  if  he  was  guilty  of  ordi- 
nary negligence  and  was  engaged  at  the  time 
in  picking  up  pebbles  from  the  street  and  ex- 
amining them.  Kentucky  C.  R.  Co.  v.  Smith 
98  Ey.  — ,  18:  68 

Person  ander  cars. 

46.  Men;  knowledge  bya  railroad  company 
that  many  persons,  including  children,  fre- 
quently pass  through  its  yard  in  a  populous 
part  or  a  city  and  crawl  under  its  cars  stored 
upon  its  tracks,  does  not  render  it  liable  for 
injuries  to  a  child  under  such  cars  by  a  sudden 
movement  thereof  by  the  negligence  of  its 
servants  in  running  other  cars  against  the  end 
of  the  line  hundreds  of  vards  away.  Central 
R.  dt  Bkff.  Co.  V.  Rfflee,  $7  Ga.  491,  18:  684 
Sec  also  infra,  92. 

Obstruction  of  crossing. 

47.  The  obstruction  of  a  railroad  crossin^j 
by  a  freight  train  for  a  time  longer  than  the 
statute  allows  may  be  a  concurrent  cause  with 
smoke,  steam,  and  noise  of  another  train  in 
frightening  a  team  which  is  waiting;  to  cross, 
and  render  the  railroad  company  liable  for  the 
damages  thus   occasioned,  where   the  team 
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would  not  have  "been  frightened  by  the  olher 
train  if  it  bad  not  been  concealed  from  view 
by  the  freight  train  which  obstructed  the  cross- 
ing. Selltek  ▼.  Lake  Sliare  d  Jf.  3.  E.  Co. 
98  Mich.  375,  18:  154 

Crossing  other  railroad, 

48.  It  IS  no  excuse  for  failure  to  stop  a 
railroad  train  within  100  feet  of  a  place  where 
the  track  crosses  another  railroad,  as  required 
by  statute,  that  the  rear  of  the  train  would 
thus  be  left  standing  across  ai  other  track. 
Birmingham  Mineral^.  Co,  v.  Jacobs  (Ala.) 
92  Ala.  187,  10:  880 

8.  Speed. 

49.  Running  a  passenger  train  without  a  head- 
light, at  the  rate  of  25  miles  an  hour,  through 
a  populous  country  and  over  a  highway  cross- 
ing near  the  suburbs  of  a  city,  after  dark  on  a 
dark  night,  is  negligence  as  matter  of  law, 
Becke  v.  Missouri  P.  R,  Co.  102  Mo.  544, 

9:  157 

50.  A  speed  of  50  miles  an  hour  over  an  or- 
dinary country  grade  crossing  is  not  negli 
geoce,  where  a  train  gives  proper  signalfl  in 
time  to  warn  travelers.    Newhard  v.  I^ennsffU 
vania  R.  Co.  153  Pa.  417,  19:  568 

51.  Running  a  train  80  to  60  miles  an  hour 
within  the  limits  of  a  city  whose  ordinances 
forbid  greater  speed  than  6  miles  an  hour  is 
such  negligence  as  to  render  the  company  lia- 
ble for  injuries  to  a  traveler  attempting,  with 
due  care,  to  pass  over  a  highway  crossing. 
Gratiot  v.  Missouri  P.  R,  Co.  116  Mo.  — , 

16:  189 

52.  Running  a  wild  engine  very  fast  through 
a  cut  and  around  a  curve  near  a  crossing,  wito- 
out  blowing  any  whistles  or  giving  notice  as 
the  rules  of  the  company  require  in  case  of 
extras  or  wild  engines,  renders  a  railroad  com- 
pany liable  for  the  death  of  a  traveler  struck 
and  killed  by  the  engine  at  the  crossing.  L^- 
man  v.  Boston  d  M.  R.  Co.  (N.  H.)   11:  864 

58.  A  municipal  ordinance  regulating  the  rate 
of  speed  of  trains,  and  requiring  the  display 
of  signals  on  moving  trains  at  night,  applies  to 
the  private  switchyards  of  a  railroad  company 
situated  within  the  corporate  limits.  Oruhe 
v.  MismuH  P.  R.  Co.  98  Mo.  330,         4:  776 

54.  A  city  ordinance  limitinsr  the  speed  of 
trains  in  only  one  part  of  a  city  where  a  rail- 
road runs  is  unreasonable  and  void,  where 
there  is  no  material  difference  between  the 
character  of  such  part  and  of  another  part  of 
the  city  through  which  a  competing  line  nins. 
Lake  View  v.  Tate,  130  111.  247,  6:  868 

55.  A  city  ordinance  limiting  the  speed  of 
railway  trains  to  4  miles  an  hour  is  unrea- 
sonable and  void  as  applied  to  a  part  of  the  road 
which  is  securely  fenced  on  both  sides  for  2 
miles  through  a  sparsely  settled  and  compara- 
tively unimproved  country,  with  but  one  road 
or  street  crossing  in  the  whole  distance.  Evison 
V.  ChicagOj  St.  P.  Jf.  d  0.  R,  Co.  45  Minn. 
870,  11:  484 

56.  A  railroad  company  is  not  excused  from 
the  consequences  of  running  a  train  at  great 

<  speed  through  a  station  or  In  the  streets  of  a 
populous  city,  because  the  engineer  was  tempo- 
rarily disabled  from  controlling  his  engine  by 
an  accident  received  from  the  lever,  which,  af- 
ter it  was  reversed  to  shut  off  steam,  slipped 

See  Index  to  Notes  Preoedlaip. 


from  its  position  and  struck  him  a  violent 
blow.  Parsons  v.  J!ieu)  York  C.  dK  R.  R.  Co. 
118N.  Y.355,  8:  68S 

4.  Signals;  Flagman. 
See  also  supra,  58. 

57.  The  Illinois  statute  prescribing  signals  to- 
be  given  by  railroad  companies  at  highway 
crossings  is  applicable  to  the  Illinds  Railroad 
Company,  despite  the  fact  that  the  charter  o£ 
that  comx)any  lays  down  different  rules  for  giv- 
ing signals.  IlUnois  C.  R.  Co.  v.  Blaier,  129 
111.  91.  6:  418 

58.  It  is  the  duty  of  a  railroad  company 
where  a  train  crosses  a  public  highway  on  a 
trestle  and  there  is  danger  of  catching  a  trav- 
eler unawares  and  frightening  the  horse  that 
he  is  riding  or  driiring,  to  jp;ive  some  timely 
warning  of  the  approach  of  the  train  to  the 
crossing.  Rupard  v.  Chesapeake  d  0.  R.  Co. 
88  Ky.  280,  7:  818 

59.  Failure  to  give  statutory  singals  or  to  have 
the  head-light  burning  when  a  passenger  train 
approaches  a  highwaj^  crossing  after  dark  is 
negligence  of  the  employes  of  the  railway  com- 
pany ''whilst  running,  conducting,  or  manag- 
ing any  locomotive,  car,  or  train  of  carpi" 
within  the  meaning  of  Mo.  Rev.  Btat.  1879, 
§  2121,  fixing  the  damages  at  $5,000  in  case  of 
aeath  resulting  from  such  negligence.  Beckg 
V.  Missouri  P.  R.  Co.  102  Mo.  544,       9:  167 

60.  The  omission  of  a  required  warning 
signal  is  evidence  of  negligence  in  running  a 
train.  JDuBon  v.  CJucago  d  A.  R,  Co.  109  Mo. 
418,  18:  798 

61.  The  failure  of  an  engineer  to  give  signals 
required  by  statute  at  a  highway  crossing  doea 
not,  as  matter  of  law,  make  the  railroad  com- 
pany liable  for  neglect  of  duty,  where  the  pro- 
visions of  the  statute  impose  the  daty  upon  the 
engineer  and  make  him  liable  for  a  misde- 
meanor if  he  fails  to  comply  therewith. 
VandewaU^  v.  New  York  d  N.  E.  R.  Co.  185 
N.  Y.  588,  18:  771 

62.  The  failure  of  a  railroad  company  to 
give  the  signals  required  by  law  at  a  crossing 
must  be  the  proximate  cause  of  an  injury  in 
order  to  make  the  company  liable  tlicrefor. 
ButeAer  v.  West  Virginia  d  P.  R.  Co.  (W.  Va.) 
87  W.  Ya.  180,  18:  619 
Measure  of  daty. 

68.  It  is  sufficient,  under  W.  Va.  Code, 
either  to  ring  the  bell  or  blow  a  whistle  on  the 
approach  of  a  train  to  a  crossing.  Spieer  v. 
Chesapeake  d  0.  R.  Co.  34  W.YtL.  514, 

1 1:  885 

64.  Compliance  vnth  a  statute  requiring  cer- 
tain audible  signals — such  as  the  ringing  of  a 
bell  or  blowing  of  a  steam  whistle  for  a  certain 
distance — before  a  train  comes  to  a  highway 
c/ossing,  is  the  full  measure  of  the  duty  of  a 
railroad  company  in  respect  to  such  signals; 
and  it  cannot  be  charged  with  negligence  for 
failing  to  give  other  audible  signals.  Neif 
York,  L.  E.  d  W.  R.  Co.  v.  Leamon  (N.  J. 
Err.  ife  App.)  54  N.  J.  L.  (25  Vroom)  202, 

15:  486 
At  what  places* 

65.  The  Alabama  statutory  provision  that  a 
train  must  blow  its  whistle  or  ring  its  bell  at 
least  one  fourth  of  a  mile  before  reaching  a 
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public-road  crossing  has  no  application  to  its 
passing  under  a  highway  bridge  over  a  rail- 
road. LauiwUie  db  ^.  il.  Co.  v.  Hall,  87  Ala. 
708.  4:  710 

66.  There  is  no  duty  resting  on  an  engineer, 
as  a  matter  of  law,  to  signal  the  approach  to 
a  low  or  dangerous  overhead  structure.      Id. 

67.  A  private  crossing  of  which  the  railroad 
company  has  knowledge,  and  which  is  used 
with  its  consent  bv  men  and  teams  in  drawing 
logs,  is  not  a  railroad  "crossing"  within  the 
meaning  of  8  How.  (Mich.)  Stat.  §  8875,  at 
which  signals  by  bell  and  whistle  must  be 

fiven.     Sanborn  v.  Detroit ^  B,  C,  A  A.  R.  Oo. 
1  Mich.  588,  16:  119 

For  whom  Intended* 

68.  Failure  to  give  the  signals  required  by 
law  at  a  railroad  crossing  renders  the  company 
liable  for  injuries  in  consequence  thereof  to  a 
person  lawfully  crossing  the  track  in  that  vi- 
cinity, relying  upon  the  performance  bv  the 
railroad  company  of  the  duty  to  give  sucn  sig- 
nals. Id, 

69.  The  right  to  rely  upon  signals  which  are 
required  by  statute  to  be  given  when  a  railway 
locomotive  approaches  a  highway  crossing  is 
not  confined  ezclusivelj  to  persons  using  or 
about  to  use  the  crossing,  where  the  statute 
makes  neglect  to  ffive  the  signal  a  misdemeanor 
and  imposes  liability  upon  the  company  for  all 
damages  sustained  by  any  person  by  reason  of 
such  negligence;  but  one  who  is  unloading 
com  for  shipment  on  the  depot  grounds  near  a 
street  crossing,  when  his  team  nms  away  and 
injuries  him,  because  of  the  company's  failure 
to  give  the  required  signal,  may  recover  dam- 
ans from  th^  company  for  such  injury. 
Lonergan  v.  Illinois  O,  i2.O0.(Iowa)  17:  854 
Bat  see  cases  following. 

70.  The  duty  imposed  upon  a  railroad  com- 
panv  by  statute,  of  ringing  the  bell  or  blowing 
a  whistle,  is  for  the  benefit  of  those  who  use 
the  crossing,  and  who,  in  consequence,  have  a 
right  to  be  upon  the  track.  Toom^ '^,  Souihem 
t.  R,  (Jo,  80  Gal.  874,  10:  18tf 

71.  A  railroad  company  does  not  owe  to  a 
mere  trespasser  upon  its  track  the  duty  of  do- 
ing acts  to  facilitate  his  trespass  or  render  it 
sue,— such  as,  providing  any  particular  kind 
of  machinery  or  appliance  for  his  benefit,  or, 
when  not  aware  of  his  presence,  giving  cau- 
tionary signals  to  notify  him  of  the  approach 
of  its  trains,  provided  it  exercises  ordinary  care 
after  seeing  him.  Id. 

72.  A  railroad  company  is  not  liable  for  run- 
ning over  and  killing  a  trespasser  upon  the 
track  of  the  road,  on  a  dark  night,  150  yards 
from  the  nearest  public  crossing,  he  not  being 
seen  or  known  to  be  on  the  track  by  any  of  the 
employes  on  the  train  which  killed  him.  The 
facts  that  the  engine  drawing  the  train  was  in 
a  reversed  position,  and  had  no  headlight  or 
cowcatcher  on  the  tender,  and  that  the  bell 
was  not  rung  or  whistle  blown  at  the  crossing 
from  which  the  train  was  coming,  and  that  the 
train  was  a  special  train,  do  not  render  tlie 
company  liable.  Id. 

78.  The  protection  of  W.  Va.  Code  1887. 
chap.  54, 1 61,  requiring  a  bell  to  be  rung  or  a 
whistle  to  be  blown  by  a  locomotive  at  crocs- 
ings,  is  designed  for  those  crossing  the  track  at 
the  crossings,  not  for  those  using  the  track 
elsewhere  for  their  own  convenience,  as  afoot- 
See  Indez  to  Note*  Preeeding^. 


path.    Spicer  v.    Chesapeake  dt  0,  R.  Co.  84 
W.  Va.514,  11:885 

74.  Neglect  to  give  the  signal  required  by 
statute  on  approaching  a  railway  crossing  will 
not  render  the  company  liable  to  a  farmer  for 
damages  caused  by  the  fright  of  his  horses 
while  ploughing  in  a  field  near  the  crossing,  as 
the  statutory  requirement  is  intended  only  for 
the  protection  of  travelers  on  the  highway. 
Williams  v.  Chicago  d  A,  R  Co.  135  III.  491. 

11:  858 
Fla(gmen. 

75.  A  railroad  company  is  not  exempt  from 
liability  for  failure  to  place  a  flagman  at  a 
crossing  where  common  prudence  would  dic- 
tate that  it  should  do  so,  because  the  railroad 
commissioner  had  not  ordered  a  flaflrman  to  be 
stationed  there.  Freeman  v.  DututK  S.  ti. 
&  A.  R.  Co.  74  Mich.  86.  8:  594 

76.  Where  an  engineer,  approaching  a  cross- 
ing on  an  up  grtme.  where  a  high  rat«  of 
speed  IS  required,  is  unable  to  see  a  traveler  on 
tho  highway  on  one  side  of  the  track  until 
the  locomotive  is  within  60  or  75  feet  of  the 
crossing;  and  a  traveler  on  that  side  cannot  see 
an  approaching  locomotive  until  he  is  within  40 
feet  of  the  track  and  the  train  is  within  150  to 
175  feet  of  the  crossing, — ^if  the  train  cannot 
be  run  over  the  crossing  so  that  it  can  be 
stopped  at  once,  a  flagman  ought  to  be  sta- 
tioned where  he  could  give  warning  of  its  ap- 
proach, la. 

77.  The  negligence  of  agate  man  at  a  railway 
crossing  in  allowing  a  street  car  to  get  almost* 
if  not  entirely,  upon  the  track  before  giving 
any  warning  when  an  engine  was  approaching, 
and  then  in  giving  contradictory  signals  as  to 
stopping  or  going  ahead,  may  render  the  rail- 
way company  liable  for  an  injury  to  a  passen- 
ger in  the  street  car  in  jumping  from  the  car 
under  a  reasonable  apprehension  of  danger, 
ahhough  there  was  no  real  danger  because  the 
engine  was  under  perfect  controL  Kleiber  v. 
P^opl^s  K  Co.  107  Mo.  340,  14:  618 

5.  Fires. 

See  also  CoNSTrpuTioNAL  Law,  123,  124, 184- 
186,  311. 

78.  A  railroad  company  is  not  liable  for  loss 
by  fire  set  by  a  locomotive,  if  it  has  usea  upon 
its  engines  the  best  and  most  approved  appli- 
ances, and  is  not  chargeable  with  negligence. 
White  V  C/iicaffo^  M.  db  SL  P.  R,  R.  Oo.  1  S. 
D.  326,  9:  884;  Missouri  P.  R.  Go.  v.  dU- 
lers,  81  Tex.  382,  18:  548 

79.  Railroad  companies,  while  not  bound  to 
use  every  possible  precaution  to  prevent  the 
escape  of  fire  from  their  locomotives  that  the 
highest  scientific  skill  may  have  suggested,  are 
required  in  the  exercise  of  reasonable  care  to 
avail  themselves  of  the  most  approved  practi- 
cable appliances  for  the  purpose.  Jackson- 
tille  T.  dtE.  W.  R  Co.  v.  Peninsular  Land, 
T.  d  Mfg.  Co.  27  Fla.  1,  157.         17:  88.  66 

80.  The  liability  of  a  railroad  company  for 
its  negligence  in  respect  to  tire  set  from  its 
passing  trains  is  not  affected  by  the  fact  that 
lt{operates  its  trains  over  a  road  leased  from 
another  company.  Id. 

81.  A  railroad  company  is  liable  for  injury 
to  property  by  fire  set  by  its  engines  through  its 
negligent  act,  although  not  done  on  the  same 
day  or  at  the  same  place  as  the  setting  of  the 
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fire.    Missouri  P.  R.  Co,  v.  GulUr%,  81  Tex. 
82,  18:   548 

83.  A  railroad  company  is  liable  for  failure 
to  exercise  sucli  care  as  luecircumsiances  ol  a 
given  case  "would  indicate  to  a  prudent  man 
Tvas  proper  to  extinguish  a  fire  caused  by  sparks 
from  its  engine,  although  not  guilty  of  negli- 
gence in  settinfic  the  fire.  Mmouri  Pac.  R, 
Co.  V.  Pl^fzer.  78  Tex.  117,  8:  689 

83.  A  fin*  on  the  track  of  a  railroail  coiii- 
]iany  is  the  fire  of  the  company  as  much  as  if 
confined  in  the  engine,  and  it  owes  a  like  duty 
to  see  that  no  harm  results  therefrom.  O^Neill 
V.  New  York,  0.  &    W.  It  Co.  115  N.  Y.  o7», 

6:  691 

84.  A  railroad  company  is  bound  to  move 
combustible  material  from  its  roml  or  at  least 
prevent  such  accumulation  of  rubbish  as  will, 
in  coiisi  qucDce  of  fire  falling  upon  it,  be  the 
caubt!  of  danger  to  another's  property.        Id, 

S.").  A  nilrnal  company  is  liable  for  loss  sus- 
tained by  a  fire  which  spreads  to  land  adjoin- 
ing the  railroad,  where  it  is  occasioned  by  fire 
emitted  from  a  locomotive,  falling  upon  grass 
or  combustible  matter  that  has  been  allowed  to 
accumulate  on  the  right  of  way  from  want  of 
proper  care.  LouwtiUe^  N,  A,  cfi  A.  R.  Co.  v. 
Hart,  119  Ind.  273,  4:  549 

6.  Injuries  to  AnimaU  hy  Trains, 

See  also  Constitutional  Law,  187-189. 

86.  Tho  extent  of  the  duty  which  a  railroad 
?ompany  owes  to  the  owner  of  stock  upon  its 
track  is  that  the  engineer  in  charge  of  the  train 
shall  use  ordinary  or  reasonable  care  after  the 
stock  is  discovered  by  him  to  prevent  injury  to 
it;  and  this  negatives  the  idea  that  an  engineer 
is  bound  to  keep  a  lookout  for  stock.  Memphis 
iL-  L.  li.  Li.  to.  V.  Ken;  52  Ark.  1(J2,  6:  429 

87.  The  presumption  that  a  watchful  look- 
out, which  railroad  companies,  in  their  obliga- 
tion to  others  than  owners  of  stock,  should  keep 
while  running  trains,  would  see  stock  on  or 
near  the  track,  may  be  considered  in  determin- 
ing whether  the  pei'sons  in  charge  of  the  train 
exercised  ordinary  care  to  prevent  killing  stock. 

Id. 
88.  Where  an  animal  trespassing  upon  a  rail, 
road  track  securely  fenced  is  not  seen  by  the 
engineer,  the  company  is  not  necessarily  guilty 
of  negligence  because  the  engineer  does  not  at- 
tend to  gestures  made  by  persons  near  the 
"rack,  unless  the  gestures  are  such  as  give  fair 
and  full  warning  that  injury  will  result  if  the 
train  is  not  halted.  Dennis  v,  Louisville,  N, 
A.  d  C.  R.  Co,  116  Iml.  42.  4:  448 

89.  As  there  is  no  presumption  that  an  animal 
will  step  from  the  track  m  time  to  avoid  inju- 
ry, the  same  nile  does  not  apply  to  them  that 
applies  to  adult  persons  when  seen  upon  the 
track  that  governs  when  adult  persons  are 
seen  there  by  the  engineer.  Id. 

90.  Injury  to  a  colt  by  running  into  a 
barbed-wire  fence  along  a  railroad  when 
frightened  off  the  track  by  a  train  whistle  does 
not  make  the  railroad  company  liable,  although 
the  colt  got  upon  the  track  through  defects  in 
the  fence,  where  the  railroad  company  is  not 
required  bv  statute  to  fence  out  stock.  St. 
Louis,  L  M,  di  S.  R.  Co,  v.  F&rgu&otu  57  Ark. 
16,  18:  110 

See  Index  to  Notes  Preeedinf. 


91.  A  railroad  company  is  liable  in  damages 
for  the  killing  by  its  engine  of  a  dog  whicb, 
through  its  owner's  negligence,  is  trespassiiii^ 
on  the  railroad  tracks,  if  the  exercise  of  oidi- 
nary  prudence  and  care  on  the  part  of  the 
engineer  would  have  prevented  the  injury.  /?5t 
Louis,  A.  &  T.  R,  Co,  v.  Hanks^  78  Tex.  300, 

11:  888 

e.  Contributory   Negligence, 

1.  In  General. 

Ooine  nnder  cars, 

92.  Though  a  standing  railway  train  be  an 
unauihorizfrU  obstruction  of  a  public  crossiDg, 
a  person  attempting  to  pass  between  the  cars  by 
climbing  over  the  platform  and  bumpers,  if  in- 
jured thereby  in  consequence  of  a  sudden  move- 
ment  of  the  train,  cannot  recover,  unless  the 
engineer,  conductor,  or  some  other  person  hav- 
ing control  of  the  train's  movements,  knew  of 
his  attempt  to  cross  or  had  notice  of  his  expo- 
sure to  danger.  Andrews  v.  Central  B,  db  Bk^. 
Co,  86  Ga.  192,  lO:  58 
See  film  8v.])ra,  46. 

Walkini^  along^  track. 

93.  A  person  using  a  railroad  track  as  a 
footpath  for  his  own  convenience,  elsewhere 
than  at  a  lawful  crossing,  and  injured  by  a 
train  while  so  doing,  cannot  recover  damages 
of  the  railroad  company,  tmless  it  be  guilty  of 
wanton  or  gross  negligence.  Spieer  v.  Chesa- 
peake dO.R,  Co.  34  W.  Va.  514,     11:  885 

94.  Reckless  exposure  to  danger  in  getting 
upon  a  railroad  trestle  in  advance  of  a  train 
will  not  relieve  the  railroad  company  from  lia- 
bility for  running  a  person  down  on  the  trestle, 
if  the  train  could' have  been  stopped  in  time  to 
prevent  it  after  discovering  his  peril,  althoagh 
the  engineer  by  a  miscalculation  judged  that 
the  man  would  be  able  to  get  across  the  trestle 
before  he  was  overtaken.  Clark  v.  Wiltninffton 
db  W.  R.  Co.  109  N.  C.  480,  14:  749 

95.  Negligence  of  a  railroad  company  in 
failing  to  use  proper  appliances  and  employ 
competent  servants,  which  results  in  the  break- 
ing in  two  of  a  moving  train,  will  not  warrant 
a  recovery  against  it  by  one  who,  after  wait- 
ing for  the  first  section  of  the  train  to  pass  him, 
and  without  observing  the  approach  of  the 
other  section,  steps  on  to  the  track  in  front  of 
it  and  is  injured.  Such  negligence  is  not  the 
proximate  cause  of  the  injury,  ration  v. 
East  Tennessee,  V.  d  Q,  R.  Co.  89  Tenn.  370, 

18:  184 
96. Failure  to  look  before  turning  upon  a  rail- 
road track  along  a  public  street,  on  which  one 
has  a  perfect  right  to  travel,  and  subject  to  the 
duty  simply  to  make  way  for  a  train*  will  not 
prevent  recovery  for  injuries  sustained  when 
struck  by  a  train  coming  at  an  unlawful  sfx^^d, 
if  by  looking  he  would  not  have  discovered 
that  it  was  impruilent  to  drive  on  the  track. 
Kellny  v.  Missouri  P.  R.  Co.  101  Mo.  69, 

8:  783 
At  crossini^, 

97.  A  traveler  on  a  public  road  cannot  re- 
cover against  a  railroad  company  for  injuries 
received  at  a  crossing,  if  his  own  negligence  in 
any  degree  contributed  to  the  injury,  unless 
the  defendant,  having  opportunity  to  avert  the 
danger  after  becoming  aware  of  it,  fails  to  use 
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ordinary  caution  to  do  so.    Butcher  t.  West 
Virginia  &  P.  JL  (Jo.  37  W.  Va.  180, 

18:  519 

98.  A  yerson  to  whom  contributory  negli- 
gence may  be  imputed  cannot  recover  for  dum- 
ages  caused  by  a  railroad  train  at  a  crossing, 
unless  there  was  sucn  reckless  negligence  on 
the  part  of  the  railroad  company  that  the  ques- 
tion of  contributory  negligence  cannot  arise. 
Freeman  v.  Duluth,  8.  S.  db  A.  li.  Go.  74 
Mich.  86.  8:  594 

99.  A  traveler  familiar  with  the  place,  who 
hurries  up  to  a  crossing  where  a  railroad  passes 
over  the  highway  on  a  trestle,  and  attempts  to 
cross  regardless  of  the  fact  that  the  train  may 
come  at  any  moment,  without  looking  to  see 
whether  a  train  is  approaching,  and  without 
any  reasonable  excuse  for  not  looking,  although 
the  train  could  have  been  easily  seen  at  a  dis- 
tance of  several  hundred  yards,  is  guilty  of 
negligence  which  will  prevent  any  recovery 
for  injuries  sustained  in  consequence  of  the 
fright  of  her  horse  caused  by  the  train.  Ru- 
pard  V.  Chesapeake  &  0.  R.  Co.  88  Ky.  280, 

7:  816 

100.  A  passenger  who  steps  from  a  train 
while  slowing  up  before  slopping,  and  while 
the  exhaust  steam  of  the  engine  is  making 
considerable  noise,  who  looks  and  sees  no 
train  approaching  on  a  side  track,  has  a  right 
to  assume  that  none  is  coming  at  such  a  rate 
of  speed  as  will  preclude  him  from  crossing 
a  single  track,  and  is  not  guilty  of  negligence, 
as  a  matter  of  law,  in  attempting  to  cross  the 
track,  although,  if  he  had  looked  in  the  right 
direction  at  the  moment  of  stepping  upon  the 
track,  he  could  have  seen  the  approachino^ 
train  >  Parwm  v.  New  York  C,  <fe  II.  B.  B, 
Co,  118  N.  Y.  355,  8:  688 

101.  Although  it  is  negligence  on  the  part  of 
a  railroad  company  to  run  a  train  at  a  high 
rate  of  speed  over  a  dangerous  crossing,  with- 
out having  a  flagman  stationed  there,  a  traveler 
on  the  highway  who  drives  upon  the  crossing 
At  a  slow  trot,  when  bv  looking  he  could  see 
the  train  while  20,  80,  or  40  feet  from  the 
track,  is  guilty  of  contributory  neglij^nce 
which  will  prevent  a  recovery  for  injuries  re- 
ceivt'd.  Freeman  v.  Duluth,  8.  8.  d  A.  B. 
Oo.  74  Mich.  86,  8:  594 

103.  A  person  is  guilty  of  contributory  neg- 
ligence which  wilf  prevent  recovery  for  in- 
juries received  in  collision  with  a  railroad 
train,  if,  while  driving  a  heavy  team  not  afraid 
of  the  cars,  he  stops  near  the  crossing  of  a 
railroad  having  several  tracks,  at  a  point 
where  his  view  in  one  direction  is  obstructed 
by  a  bam,  to  permit  a  train  from  the  opposite 
direction  to  pass  the  crossing  on  the  track  \ 
nearest  him,  and  then  immediately  starts  to 
cross  without  waiting  for  the  train  to  proceed 
far  enough  to  permit  him  to  see  if  there  is  a 
train  on  any  other  track,  and  is  struck  by  a 
train  from  the  direction  in  which  his  view  was 
obscured,  where  a  delay  of  a  minute  or  two 
would  have  made  the  tmck  visible  beyond  the 
corner  of  the  barn  for  a  long  distance'.  Fletch- 
er V.  FitchburgB.  Co.  149  Mass.  127,   8:  748 

108.  The  rule  that  one  about  to  cross  a  nill- 
road  track  must  look  as  well  as  listen  muf.t  be 
observed,  although  his  view  of  the  track  and 
a  coming  train  has  been  temporarily  obstruct- 
ed by  a  train  that  has  just  passed.  /<f. 
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104.  The  fact  that  a  train  is  behind  time  and 
is  running  faster  than  its  usual  speed  does  not 
excuse  one  attempting  to  cross  the  track  from 
exercising  all  the  care  and  caution  required  of 
him  when  the  train  is  on  time  and  running  at 
its  u.suai  rate  ot  speed,  d/icinnati,  I.  8c.  L, 
dt  C.  B.  Co.  v.  Howard,  124  Ind.  280,  8:  598 

105.  Obstructions  to  sight  or  hctiring  in  the 
direction  of  an  approachmg  tndn  as  a  traveler 
upon  a  highway  nears  a  railroad  crossing  re- 
quire increased  care  on  his  part,  the  care  re- 
quired being  in  proportion  to  the  increase  of 
danger  that  may  come  from  the  use  of  the 
hip:hway  at  such  place.  Id. 

106.  Continuing  to  approach  a  railroad  cross- 
ing under  the  mistaken  belief,  honestly  con- 
ceived after  investigation,  that  an  engine  seen 
800  or  1,000  yards  away  is  standing  on  the 
track  engaged  in  switching,  when  it  is  in  fact 
coming  towards  the  crossing  at  a  rapid  rate, — 
is  not  negligence  as  matter  of  law.  Oratiot  v. 
Missouri  P.  B.  Co.  116  Mo.  — ,  16:  189 
See  also  TniAL,  185-194. 

Ridinff  ^th  another. 

107.  A  female  passenger  in  a  public  hack  is 
under  no  duty  to  supervise  the  driver  at  a  pub- 
lic crossing,  or  to  look  or  listen  for  approach- 
ing trains,  unle&s  she  has  some  reason  to  distrust 
his  diligence  in  those  matters.  East  Tennessee^ 
V.  db  C.  B.  Co.   V.  Markttu,  88  Ga.  Ou, 

14:  281 

108.  One  who  might  have  seon  the  danger  of 
a  reckless  attempt  by  the  driver  of  a  vehicle  in 
which  he  was  nding,  to  cross  railroad  tracks, 
<ind  who  knew  that  a  train  was  due  about  that 
time,  but  did  not  himself  look  or  listen,  or  warn 
the  driver,  or  ask  to  §et  out,  is  as  guilty  of  neg- 
ligence as  the  driver  is,  and  cannot  recover  for 
injuries  received  in  a  collision  with  the  engine 
at  the  railroad  crossing.  Dean  v.  Pennsylvania 
B.  Co.  129  Pa.  514,  t>:  148 

109.  In  order  to  entitle  a  person  injureci  by 
a  collision  with  a  railway  train  at  a  highway 
crossing  to  recover  damages  for  such  injuries 
from  the  company,  he  must  show  by  a  prepon- 
derance of  evidence  that  both  he  and  his  driver 
vigilantly  used  their  eyes  and  ears  to  ascertain 
if  a  train  was  approaching.  He  has  no  right 
to  assume  that  no  train  is  approaching,  if  his 
view  is  obstructed,  from  the  fact  that  no 
whistle  is  sounded:  and  such  fact  cannot  be 
considered  in  determining  the  question  of  his 
negligence.  Cincinnati,  I.  8t.  L,  A  0.  B.  Co. 
V.  Ho7rard.  124  Ind.  280,  8:  598 
Bnt  see  Negt.tokncr,  94-98. 
Reliance  on  rule  or  siirnal. 

1 10.  A  traveler  at  a  railroad  crossing  has  the 
right,  within  reasonable  limits,  to  act  upon  the 
belief  that  the  railroad  company  will  observe 
its  own  rules.  Lyman  v.  Bfjston  &  M.  B.  Co. 
(N.  H.)  11:364 

111.  A  traveler  at  a  railroad  crossing  is  not 
necessarily  guilty  of  negligence  in  driving  upon 
the  track  without  stopping  to  look  and  listen, 
when  he  knows  tliat  no  regular  train  is  due  and 
no  notice  has  been  given  of  an  extra  or  wild 
engine  by  a  red  flag  on  the  preceding  train,  as 
reqiiircd  by  the  rules  of  the  company.         Id. 

1 12.  Failure  of  one  crossing  a  railroad  track 
at  a  dangerous  highway  crossing  to  look  or 
listen  for  trains  is  not  culpable  or  contributory 
negligence  as  matter  of  law,  where  his  vigi- 
lance has  been  allayed  by  failure  to  sound  a 
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whistle  or  ring  a  bell  on  an  approaching  train. 
Hendrickdon  v.  Great  Norlhem  R  Oo.  (Biinn.^ 
49  Minn.  245,  16:  861 

Bat  see  mpra,  109. 
Reliance  on  ^ratchman* 
113.  The  unlawful  speed  of  a  train  at  a  cross- 
ing, and  the  failure  of  a  watchman  to  do  his 
duty  and  warn  a  traveler  whom  h*"  did  not  in 
fact  see,  but  who  was  looking  at  him,  will  not 
excuse  the  traveler's  failure  to  use  his  senses, 
before  entering  upon  the  track,  to  discover  the 
approach  of  the  train.  Lauiamlle  d  N,  R.  Co, 
V.  WM,  90  Ala.  185,  1 1:  «74 

Where  ir^tefl  are  open. 

114.  When  a  gate  provided  at  a  railroad  cross- 
ing is  open  a  traveler  has  a  right  to  presuiui>  that 
it  b  safe  to  cross,  in  the  absence  of  knowledge 
'o  the  contrary.  Evam  v.  Lake  Share  ds  M. 
8.  R  Oo,  88  Mich.  442,  14:  888 

115.  A  person,  on  reaching  a  railroad  crossing 
protected  by  safety  gates,  and  finding  them 
raised  and  motionless,  is  at  liberty  to  go  on; 
and  if  it  becomes  necessary  to  lower  the  gales 
while  he  is  passing  between  them,  it  should  be 
done  with  all  the  care  demanded  by  the  pe- 
culiar situation,  and  with  due  regard  to  human 
life.  Feeiiejf  v.  Long  UUind  H.  Co,  11«  N.  Y. 
375.  5:  544 
Bnt  see  cases  next  following. 

116.  No  amount  of  negligence  on  the  part 
of  a  railroad  company  in  fSiiling  to  close  its 
gates  lit  a  point  where  its  road  crosses  a  high- 
way, or  to  otlierwise  give  notice  of  the  np- 
prouch  of  a  train,  will  absolve  a  traveler  on 
the  highway  from  the  duty  to  stop,  look,  and 
listen  before  he  attempts  to  cross  the  truck. 
Lake  Sliore  dk  M,  8.  B,  Go,  v.  Franz,  127  Pa. 
297,  4:  889 

117.  A  mjin  has  no  right  to  omit  the  oitli- 
nary  precautions  when  approaching  a  railroad 
crossing  at  which  gates  have  been  established, 
merely  l)eca  use  he  finds  the  gates  up.  Oreen- 
wood  V.  P/iiluiklphia,  W.  <fe  B.  R,  Oo,  124  Pa. 
672,  8:  44 

118.  A  member  of  a  hose  company,  driving 
at  a  rapid  rate,  with  other  members  on  the  hose 
carriage,  looking  for  a  fire,  who  does  not  even 
slacken  speed  on  approachine  a  railroad  cross- 
ing, is  guilty  of  such  contributory  negligence 
as  bars  his  right  to  recover  for  injuries  re- 
ceived from  being  struck  by  a  train,  although 
the  gates  established  at  the  crossing  were  not 
closed,  having  become  out  of  order  that  day, 
and  the  watchman  stationed  there  displayed 
no  light  and  gave  no  warning.  Id. 

119.  A  person  traveling  upon  a  public  street 
in  a  populous  city  on  a  dark,  ndny  night,  with 
her  umbrella  up,  after  passing  the  first  gate  at 
a  railroad  crossing,  where  no  warning  is  given, 
cannot  be  held  negligent,  as  a  matter  of  law,  in 
failing  to  look  before  passing  under  the  second 
^ate  to  see  whether  it  is  coming^ down;  but  it 
IS  a  question  for  the  jury,  y^eeney  v.  Long 
Island  R.  Oo,  116  N.  Y.  375,  5:  544 

Struck  by  detached  cars* 

12<K  The  jury  may  properly  find  due  care  on 
the  ^art  of  a  traveler  on  a  highway  who,  upon 
neanng  a  railroad  crossing,  becomes  aware  of 
the  approach  of  a  train  thereto,  although  after 
seeing  the  engine  and  several  cars  cross  the 
highway  he  attempts  to  cross  the  tracks  with- 
out looking  out  for  other  cars  which  may  have 
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been  cut  off  from  the  train  for  the  purpose  of 
making  a  flying  switch.  York  v.  Maine  C.  R. 
Co,  84  Me.  117,  18:  60 

121.  Where  the  view  of  the  railroad  track 
was  unobstructed,  a  section  foreman  who,  in 
attempting  to  cross  the  main  track  diagonally 
while  the  rear  section  of  a  train  which  was 
making  a  flying  switch  was  in  full  view,  and 
not  more  than  25  or  80  feet  from  him,  coming 
behind  him,  was  struck  and  killed,  was  guilty 
of  negligence  which  will  prevent  any  recovery 
on  account  of  his  death.  EOiU  y.  Ohicago,  if. 
db  8i,  P.  R,  Go,  5  Dak.  523,  8:  ^68 

122.  Neglect  on  the  part  ofa  traveler  upon  a 
highway  to  observe  the  rule  that  when  nearing 
a  railroad  crossing  he  must  look  and  listen  for 
approaching  cars,  by  which  he  is  killed  on  a 
side  track,  will  not  necessarily  defeat  a  recov- 
ery for  his  death,  where  he  had  just  before  seen 
a  train  containing  the  car  pass  along  the  main 
track  beyond  the  switch  leading  to  the  side 
track,  and  there  was  nothing  to  lead  him  to  sus- 
pect that  cars  were  to  be  sent  ^ck  from  the 
train  along  the  side  track,  and  the  day  was  so 
cold  that  he  had  a  shawl  over  his  head,  which 
might  have  interfered  with  his  sight  and  hear 
ing.  while  the  rnilroad  employes,  instead  of 
taking  care  of  detached  cars  and  warntn!; 
persons  of  their  movements,  left  them  to  s:b 
wild,  and  remained  on  the  engine  to  protect 
themselves  from  the  weather.  PAiuipf  v. 
Milwavkee  dk  N.  R,  Co.  77  Wis.  349,    9:  5S1 


2.  A%  to  Fires  or  Animals, 


123.  That  one  whose  property  is  adjacent  to  a 
railroad  has  taken  no  steps  to  guard  against 
fire  from  its  locomotives  does  not  relieve  the 
railroad  company  from  liability  for  fire  set  by 
its  locomotives  through  its  negligence.  Jack" 
aonville  T,  &  K.  W.  R.  Oo.  v.  Peninsular 
Land,  T.  dbldfg.  Oo,  27  Fla.  1,157. 

17:  88,  66 

124.  It  is  not  contributory  negligence  on  the 
part  of  those  owning  haystacks  near  a  rail- 
road, which  are  burned  by  fire  spreading  from 
the  ri^ht  of  way,  to  fail  to  keep  the  grass 
burned  off  of  the  lands  between  the  stacks 
and  the  right  of  way.  LouistnUe,  N.  A.  dk  t\ 
R.  Co.  V.  Harty  119  Ind.  273,  4:  649 
As  to  animals. 

125.  One  who  places  a  horsein  an  enclosure 
securely  fenced,  along  the  line  of  a  railroad,  is 
not  chargeable  with  contributory  negligence 
because  tne  horse  leape  the  fence  and  escapes, 
and  is  killed  on  the  track,  unless  it  appears  the 
horse  was  one  that  ordinary  fences  would  not 
confine.  Dennis  y.  LouisviUe,  K,  A,  dk  C.  ^. 
6^.  116  Ind.  42.  1:448 

126.  A  railroad  company  is  liable  in  damages 
for  injury  to  stock  through  its  negligence, 
where  the  owner  contributed  to  the  in  juiy  only 
by  permittinsT  his  stock  to  run  at  large.  Jf/M^i 
V.  South^n  P.  R.  Oo,  18  Or.  386,         8:  186 

127.  The  liability  of  a  niilroad  company  for 
negligence  in  killing  stock  which  the  owner 
has  permitted  to  run  at  large  depends  on  the 
question  whether  the  law  of  the  place  requires 
owners  to  keep  their  stock  within  their  own 
enclosure.  Id. 
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f.  ZHtersion  or  Ohstruetion  of  Water, 

fiee  also  Relbabe,  4;  Watbbs,  108. 

128.  A  railroad  company  is  liable  for  dain- 
ties caused  by  an  embankment  for  its  track 
along  the  mar^n  of  a  river  the  accumulated 
waters  of  which,  in  times  of  flood,  had  pre- 
Tiously  escaped  on  that  side,  but  which  because 
of  the  embankment  overflowed  the  opposite 
aide  more  than  it  had  done  before,  and  injured 
land  there  situated.  (/ConneU  t.  Ikut  Tenne9- 
•see,  V.  A  O.  R.  Co,  87  Ga.  246,  18:  894 

1^.  A  railroad  company  is  liable  for  the  di- 
version of  surface  water  by  ditches  along  its 
Tight  of  way  in  the  same  cases  where  an  indi- 
vidual would  be  liable  therefor,  although  the 
Legislature  has  authorized  the  construction  of 
the  road,  and  the  work  which  causes  the  diver- 
sion is  necessa^  and  is  skillfully  and  carefully 
])erformed,  and  although  there  is  no  constitu- 
tional provision  against  taking  private  prop- 
<rty  for  public  use  without  just  compensatioa. 
Staton  V.  Norfolk  db  O.  R  Co,  111  N.  C.  278. 

17:  888 
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:See  Drftnitions,  165 ;  Eminent  Domain,  9; 
BriiSKT  Railways,  8. 


Evidence  as  to,  see  Evidence,  766,  767. 

A  husband  may  be  guilty  of  an  assault  with 
Intent  to  commit  rape  upon  his  wife,  where  by 
(threats  of  death  he  compels  another  man  to 
attempt  to  ravish  her.  State  v.  I)ou>eU,  106 
X  0.  722,  8:  897 


RATIFICATION. 

tllonsidcration  for,  see  Bills  and  Notes,  114. 
'Of  Check,  see  Checks.  5. 

Contract,  see  Contracts.  150,  160. 
By  Director  of  his  Own  Act,  see  Corpoba- 
TIONS,  114. 

Of  Family  Settlement,  see   Husband   and 
Wife,  61. 
Defective  Acknowledgment,  see  Husband 

and  Wipe,  85. 
Infant's  Contracts,  see  Infants,  80-86. 
Servant's  Act,  see  Master  and  Servant, 

200. 
Ordinance,  see  Municipal  Corporations, 

41. 
Agent's  Act,  see  Principal  and  Agent, 
19-22. 
By  School  District,  see  Schools,  25. 
-Question  for  Jury  as  to,  see  Trial,  153. 
Of  Will,  see  Wills,  18-27. 


BEAL  PROPERTY. 


6.  The  failure  to  perform  a  condition  sub- 
An  act  which  may  be  authorized  or  consent-  sequent  contained  in  a  deed  can  be  taken  ad- 
'Cd  to  in  limine  may  be  effectually  ratified  vantage  of  only  by  the  grantor,  his  heirs,  or 
after  it  has  been  performed.    Montgomery  v.    devisees.    Boone  v.  Clark,  129  Dl.  466, 
Croethioait,  00  Ala.  559,  18:  140 1  •  5:  87ft 

X.  R.  A.  Dia.  42 


L  Estates  in  General  ;  Limitations  and 
Validity. 

a.  In  General;  Conditions;    Determin- 

able Fee. 

b.  Rule  in  SheOey'e  Case;  Estate  Tail, 
c  Remainders;  Veeted  Interests, 

d.  Limitations  Deer, 

IL  Records  of  Title. 

Of  Infants,  see  Infants,  IL 

Covenant  as  Distinguished  from  Condition, 

see  Covenant,  6~10. 
Damages  for  Injuries  to,  see  Damages,  III. 

k,  and  1. 

For  Form  and  SufiScieucy  of  Deed,  see  Deeds. 
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I.  Estates  in  General  ;  Limitations  and 

Validity. 

a.  In  General ;  Conditions  ;  Determinable  .Mw. 

1.  The  grantee  of  alimited  fee  has,  while  his 
estate  continues,  tne  same  ngnt  to  tne  ezcio* 
sive  possession  and  enjoyment  of  the  land  a* 
though  he  held  it  in  fee  simple  absolute.  Nem 
Jersev  Zino  dt  Iron  Go,  v.  Morris  Canal  ds  Bko. 
Co.  (N.  J.  Ch.)  44  N.  J.  Eq.  (17  tttew.)  8»8r 

«  .  1:  183 

RestramtE  upon* 

2.  A  stipulation  against  the  institution  of 
partition  proceedings,  made  by  cotenants  who 
undertake  to  bind  themselves,  their  heirs  and 
assigns  forever,  not  to  institute  such  proceed- 
ings without  the  written  consent  of  all  the  par- 
ties,^ is  void  because  it  is  an  unreasonable  re- 
straint upon  the  enjoyment  and  use  of  tfie 
property.  EaeussUr  v.  Missouri  Iron  Co.  (Ma) 
110  Mo.  188,  16:  220 

8.  A  conditional  clause,  ''so  long  as  they 
hold  and  till  the  same,"  attached  to  a  devise  of 
lands  to  one  and  the  heirs  of  his  body,  is  void 
as  being  an  attempt  to  restrain  alienation. 
StaniAury  v.  Hulmer,  73  Md.  228,  1 1:  804 
Condition  precodent. 

4.  A  provision  in  a  will  creating  contin- 
gent remainders,  that  any  child  or  person 
named  takinff  the  estate  should  pay  out  to 
brothers  or  sisters  or  their  descendants  a  sum 
of  money  varying  aocorcUne  to  the  number, 
cannot  be  construed  as  constituting  such  pay- 
ment a  condition  precedent  to  the  vesting  of 
the  estate,  whatever  may  be  its  edB^ect  as  a  con- 
dition to  the  possession  or  enjoyment  of  the 
property.  Pennington  v.  Pennin0on^  70  Md. 
418,  8:  816 
Condition  sabseqaent. 

5.  A  condition  may  be  attached  to  the  right 
to  enjoy  a  devised  estate,  the  nonperformance 
of  which  will  five  the  property  to  another  if 
there  is  vested  In  him  a  vaUd  remainder  or  re- 
version, of  which  the  taking  effect  in  possession 
is  contingent  upon  the  event  which  defeats 
the  precedent  estate;  and  he  is  entitled  to  take 
advantage  of  the  prohibited  act.  Conger  v. 
Lorn,  124  Ind.  868,  9:  166 
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7.  Where  the  conthmanoe  of  an  estate  de- 
pends upon  the  pertormance  of  a  speciflc  act 
which  is  to  be  done  at  a  fixed  time,  no  demand 
to  necessary,  because  the  party  bound  has 
equal  knowledge  of  the  thing  to  be  done  and 
of  the  time  when  it  is  to  be  done.  Boyal  ▼. 
AvUman-Taylor  Go.  116  Ind.  424,        8:  586 

8.  A  condition  in  a  deed  made  upon  the  con- 
sideration of  yearly  payments  during  the  life 
of  the  grantor,  that,  m  default  of  payment  for 
three  consecutive  years,  the  conveyance  might 
be  revoked  by  repaying  the  amount  already 
paid  and  recording  a  written  declaration  revok- 
ing the  deed, — \b  not  opposed  to  public  policy 
or  repugnant  to  the  estate  granted.  Id, 

0.  A  demand  of  each  annual  payment  on  the 
day  it  becomes  due  to  not  necessary  in  order  to 
make  a  forfeiture  of  an  estate  in  accordance 
with  a  condition  in  the  deed  creating  it,  which 
provides  that  it  may  be  forfeited  by  Tecording 
a  written  revocation  and  repaying  the  amounts 
received,  in  default  of  three  consecutive  annual 
payments.  Id, 

10.  A  convevance  of  an  estate  in  fee  on  the 
express  condition  that  intoxicating  liquors 
shall  never  be  sold  as  a  beverage  to  be  drank 
on  the  premises,  and  that  if  the  same  to  so  done 
habitually,  with  knowledge  and  consent  of  the 
owner,  the  instrument  shall  be  void,  makes  a 
condition  subsequent  8S&U9  Oity  dh  St,  P,  R, 
Co.  V.  Bingtir,  49  Minn.  801,  16:  751 

11.  Ou  its  face  a  condition  subsequent  against 
the  sale  of  intoxicating  liauors  to  valid,  and  it 
to  not  necessary,  to  make  it  prima  facie  valid,- 
tbat  the  deed  should  set  forth  or  recite  facts 
which  may  legally  justify  the  grantor  in  an- 
nexing such  condition  to  the  grant.  Id, 

12.  A  condition  subsequent  that  a  conveyance 
in  fee  shall  be  void  in  case  of  the  habitual  sale 
of  intoxicating  liquors  to  be  drank  on  the 
premises  to  not  repugnant  to  the  estate  con- 
veyed, and  may  be  lawfully  annexed  to  a  con- 
veyance,— at  least  if  the  grantor  has  any  special 
and  substantial  interest  in  the  enforcement  of 
the  condition.  Id. 

18.  A  condition  subsequent  to  not  made  in  a 
deed  of  land  for  a  highway,  by  the  words, 
"  upon  condition  that  the  said  strip  of  land 
shall  be  forever  kept  open  and  used  as  a  public 
highway,  and  for  no  other  purpose."  Qretne  v. 
(yCmtwr,  18  R.  L  — ,  19:  858 

14.  A  clause  followmg  the  description  of 
the  premises,  in  a  deed  to  a  municipal  corpo- 
ration, its  successors  and  assigns,  expressing  a 
nominal  consideration,  which  says,  "Sud 
tract  of  land  hereby  conveyed  to  De  forever 
held  and  used  as  a  public  park,"  without  any 
other  provision  stating  the  purpose  of  the  con- 
veyance, to  sufficient  to  show  an  intent  to  limit 
or  qualify  or  attach  a  condition  to  the  grant, 
so  that  the  municipality  does  not  acouire  an 
absolute  title  in  fee.  FUUen  v.  Jifoorliead 
61  Minn.  — ,  19:  195 

Bat  see  cases  following. 

15. A  conveyance  "for  the  use  of,"  a  county, 
''in  consideration  of  the  seat  of  justice  havin|f 
been  permanently  establtohed"  at  that  place,  is 
not  on  a  condition  subsequent  that  the  county 
seat  remain  there:  and  no  reversion  to  worked 
by  removal  of  the  county-seat.  Sumner  v. 
DameU,  128  Ind.  88,  18:  178 

16.  A  conveyaiice  of  lands  to  trustees  for  a 
charitable  use-HSuch  as  the   erection   of   a 

See  Index  to  Ncrtee  Preeedlagb 


church— does  not  create  a  conditional  estate, 
but  only  a  trust  for  the  charitable  use,  and  is 
not  liable  to  be  defeated  by  ncmuser  oraUenar- 
tion,  in  the  absence  of  an  express  condition. 
Be  SeUen  Chapel  M,  E,  Church,  189  Pa.  61, 

11:  88ft 
Deiermiiubble  fee. 

17.  A  conveyance  of  an  estate  in  land  so 
lon^  as  it  to  used  for  a  specified  purpose,  and 
which  to  to  cease  if  the  land  to  devoted  to  any- 
other  than  a  specified  purpose,  creates  a  deter- 
minable or  qualified  fee.  Jforth  Adanu  Flnt 
Uhiveriolut  Soe.  v.  Boiand,  155  Mass.  281, 

15:  881 

18.  A  determinable  fee  only  to  created  by 
a  deed,  alUiough  absolute  in  terms,  of  a  strip- 
of  land  adjoining  the  site  of  a  Jail,  to  county 
commissioners  and  their  successors,  reserving 
to  the  grantor  the  right  to  use  it  and  take  the- 
profits  thereof,  provmed  he  shall  not  buUd  up- 
on it,  or  erect  gates  or  fences  more  than  4^ 
feet  in  height,  to  have  and  to  hold  to  the  gran- 
tees for  the  purpose  of  keeping  it  forever  un- 
built on  in  order  to  prevent  the  escape  of  any 
prisoner  over  the  prison  wall  contiguous  there- 
to; and  the  estate  ceases  on  the  removal  of  the 
jail,  when  at  the  time  of  the  conveyance 
county  commissioners  had  power  to  take  lands 
only  for  debts  on  process  or  on  mortgafres. 
Slega  V.  Eorbine,  148  Pa.  286,  15:  547 

19.  A  reversion  to  the  original  grantor  will 
take  place  on  the  ceasing  of  a  determinable  fee 
created  with  a  limitation  over  which  to  void 
for  remoteness.  Iforth  Adam$  Fini  Umtet- 
Mlia  Soe.  V.  Boiand,  155  Mass.  231,  15:  881 

b.  Bule  in  SheU^'e  Que;  Betaie  TaiL 

20.  When  an  estate  is  given  to  one  for  llfe» 
with  the  remainder  to  hto  heirs,  tne  law,  by  an 
arbitrary  rule,  vests  the  whole  estate  in  the  an* 
cestor.     Oongery,  Lowe,  124 Ind.  368,  9:  165 

21.  The  word  ^'heirs,*'  when  found  in  a  will, 
will  be  construed  as  a  word  of  limitaticMi,  even 
although  the  testator's  intention  may  be  there- 
by frustrated,  unless  it  clearly  appears  from 
the  context  Uiat  the  word  was  not  used  as  a 
word  of  limitation,  but  of  purchase.  ItL 

22.  Where  an  estate  to  devised  to  one  for  life 
upon  a  condition,  with  remainder,  in  case  of 
his  death  or  refusal  to  comply  therewith,  to  bto 
''lawful  heirs,"  the  words  "lawful  heirs"  will 
be  construed  as  synonvmous  with  "children" 
and  as  beinff  words  of  purchase;  and  the  en- 
tire estate  ww  not  unite  in  the  ancestor,  but  in 
case  he  faito  to  comply  with  the  conditian  hto 
children  will  be  entitled  to  the  estate.        Id. 

28.  Where  an  estate  is  devised  to  a  certain 
person  *'  or  his  heirs'*  at  the  hap{>ening  of  a 
certain  event,  the  word  "heirs"  wlU  be  con- 
strued as  a  word  of  purchase,  and  not  of  limi- 
tation, if  it  sufficiently  appears  that  the  term 
was  used  to  designate  paracular  persons  who 
might  stand  in  that  relation  at  the  happening 
of  the  event,  and  not  the  whole  line  of  heirs 
in  succession.    Ehey  v.  Adame,  185  HI.  80, 

lO:  168 

24.  In  construing  a  devise  which  assumes  to 
give  a  life  estate  to  the  ancestor  and  the  re- 
mainder in  fee  to  "heirs,!'— the  word  "heirs" 
being  used  In  its  technical  sense  as  meaning  all 
who  are  to  take  generally,  and  not  as  the 
equivalent  of  "chiloien"  or  some  other  partial 
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or  resfrfcted  class  of  beirs,— tbe  Intention  to 
give  only  a  life  estate  will  not  control,  but 
under  the  rule  in  8hdle^9  Coie,  which  is  in 
force  in  Illinois,  the  ancestor  takes  the  fea 
VanoUnder  t.  Carpenter,  127  111.  42,  8:  455 

25.  A  deed  to  a  person  for  life  and  then  un- 
to his  ''heirs  and  their  assigns  forever," 
though  specificaUy  declaring  that  he  is  *'  to 
hold  only  during  his  natuna  life*'  and  upon 
his  death  that  the  premises  shall  be  held  in 
**fee  simple  by  his  heirs  and  their  assigns 
forever/*  fl;ive8  him  the  fee,  under  the  rule  in 
ShelU^e  (me.    Fmole^  y.  Black,  186  III.  868, 

il:  670 

36.  Ohildren  bom  subsequent  to  the  execu- 
tion of  a  deed  to  a  trustee  for  their  mother  and 
her  children,  she  being  married  but  having  no 
children  at  the  time,  take  no  interest  thereun- 
der, but  the  mother  takes  the  whole  estate. 
JSairdY.  Brookin,  86  Ga.  709,  18:  157 

27.  A  devise  to  testator's  half  brothers  Ed- 
ward and  George  **  far  and  during  the  term 
of  their  natural  lives,  and  after  them  equally 
to  their  children,  their  heirs  and  assigns  for- 
ever," explained  in  a  later  dause  as  meaning 
that,  after  the  death  of  either,  half  the  estate 
"  Is  to  descend  to  said  Edward's  heirs  and 
assigns,  and  the  other  half  to  said  George's 
heirs  and  assims,'*  must  be  construed,  under 
the  rule  in  Shell^e  Cane,  to  give  estates  in  fee 
simple  to  the  first  takers,  especially  when  a 
charse  of  legacies  is  made  Uiereon  in  the 
words,  "the  said  Edward  and  George  paying," 
etc.    Broutning'a  Petition,  16  R.  L  441. 

8:  809 

28.  A  devise  of  an  estate  to  one  **  for  life 
and  to  his  lawful  issue  forever,  if  he  shall  die 
leaving  any  such  issue,"  but  in  case  he  shall 
decease  without  leaving  such  issue,  then  to 
certain  other  persona  named,  gives  to  such 
person  a  life  estate  only,  under  Mass.  Pub. 
Btat  chap.  126,  g  4;  ana  upon  his  decease  his 
widow  has  no  right  therein.  TrtmbuU  v. 
TrurrdmU,  149  Mass.  200,  4:  117 

29.  A  gift  to  a  daughter  for  life,  with  a 
oontlnmt  remainder  over  to  her  unborn  eldest 
•on  in  fee,  does  not  constitute  a  "fee  tail  gen- 
eral," within  the  meaning  of  Md.  Act  1820, 
chap.  191,  g  1,  to  direct  descents,  which  is  by 
such  Act  converted  into  a  fee-simple  estate. 
Pennington  y.  Pennington,  70  Md.  418, 

8:  816 

c.  Remainders;    Veeted  Tntereste. 

80.  A  valid  remainder  over  in  a  leasehold  es- 
tate for  a  term  ot  years,  renewable  torever, 
may  be  created  by  a  deed  which  reserves  to  the 
crantor  a  life  estate  in  the  leasehold.  Otil- 
breth  v.  Smith,  69  Md.  450,  Is  688 

81.  The  doctrine  that  the  reservation  of  a 
life  estate  by  deed  in  a  chattel  real  defeats 
every  limitation  in  remainder  Is  not  applicable 
to  a  deed  of  (the  unexpired  portion  of  a  lease- 
hold estate  for  a  term  of  years,  renewable  for- 
ever. Id, 

82.  A  life  estate  in  one,  with  remainder  to 
another,  may  be  created  by  will,  and  at  the 
same  time  power  given  to  the  life  tenant  to 
defeat  the  remainder  by  disposal  of  the  prop- 
erty.   MeCuUongh  v.  Andenon,  90  Ky.  126. 

7:  886 
88.  A  remainder  over  In  a  will  is  void  for 

Xndazio  Note* 


repuenancy,  where  an  estate  Is  given  generally 
or  Indefinitely, with  an  absolute  power  of  dis- 
position.   Poioere  v.  Jettdevinef  61 V t  587, 

7:  517 

84.  A  devise  to  testator's  wife  for  her  sole 
use,  control,  and  enjoyment  during  her  life,  to 
use  and  dispose  of  it  as  she  may  desire,  and  to 
give  the  residue  by  will  to  such  perfions  as  she 
may  desire,  but  giving  what  Is  left  to  certain 
other  parties  in  case  she  leaves  no  will,-— is  a 
gift  of  the  fee  to  the  wife,  and  the  remainder 
over  is  void.  Id. 

85.  A  devise  to  one  for  life  during  widowhood 
and, '  *from  and  after  her  death, "  to  trustees  for 
certain  purposes,  creates  a  life  estate  with  a 
vested  remainder  in  the  trustees;  the  words  "as 
to  widowhood"  being  merely  a  qualification  or 
condition  subsequent,  upon  the  bressch  of 
which  the  heirs  might  enter  and  dispossess  her; 
but  whether  such  entry  would  defeat  the  re- 
mainder over, — fiWBte.  Myere  v.  AdUr,  6 
Macl^,  515,  Is  488 

86.  Upon  the  death  unmarried  of  a  tenant  for 
life  of  one  third  of  an  estate  after  a  prior  life  es- 
tate before  the  fallingin  of  the  first  life  e8tate,his 
remainder  for  Ufe  lapses,  and,  a  remainder  over 
in  fee  to  his  children  failing,  such  third  reverts 
to  the  original  grantor.  Qindrat  v.  Western 
K  €f  Ala.  (AXe,,)  10:889 

Vested  or  eontiiigfeiit* 
87.  The  fact  that  a  remainderman  may  die  be- 
fore a  life  estate  terminates  does  not  prevent 
the  vesting  of  the  estate.    Baxton  v.  Webber 
88  Wis.  617.  80:  509 

88.  The  test  of  a  vested  remainder  is  its 
present  capacity  to  take  effect  in  possession 
whenever  the  prior  estate  shall  determine. 
Myere  v.  AdUr,  6  Mackey,  515,  1:  488 

89.  It  is  the  present  capacity  of  taking  ef- 
fect in  possession,  if  the  possession  were  to  be- 
come vacant, — not  the  certainty  that  It  will  be- 
come vacant  while  the  remainder  continues, — 
whidi  distinguishes  a  vested  from  a  contingent 
remainder.    Schuyler  v.  Sanna,  28  Neb.  601, 

11:  881 

40.  In  a  devise  to  a  wife  for  life,  the  re- 
mainder to  the  legal  heirs  of  the  testator,  to 
create  a  contingent  remainder  the  intent  so  to 
do  must  be  expressed  in  wordLso  plain  that 
there  is  no  room  for  construction.  Bunting 
V.  Speaks,  41  Kan.  424.  8:  690 

41.  No  remainder  will  be  construed  to  be 
contingent  which  may,  consistently  with  the 
words  used  and  the  intention  expressed,  be 
deemed  vested.  Id. 

42.  A  gift  of  a  life  estate  to  the  testator's 
wife,  in  all  his  property,  real  and  personal, 
providing  that  after  her  death  it  shall  descend 
to  his  "legal  heirs."  gives  to  his  heirs  a  vested 
remainder  in  fee  at  his  death.  Id, 

48.  A  devise  to  a  child  for  life  with  remainder 
to  her  children,  the  survivors  or  survivor  of 
them  living  at  her  death,  vests  the  estate  in  re- 
mainder in  the  children  living  at  the  death  of 
the  testator  as  a  class;  which  estate  will  open 
and  let  in  afterbom  children,  and  will  be  de- 
feated as  to  any  diild  or  children  dying  in  the 
Ufetimeof  the  mother.  Kansas  CiiyJCand  Co, 
V.  HiU,  87  Tenn.  589,  6:  46 

44.  A  deed  in  trust  for  the  sole  and  separate 
tise  of  a  married  woman  for  life,  and  after  her 
death  for  her  children  for  life,  and  at  their 
death  to  '<  vest  in"  their  hein  at  law  or  chil- 
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dren,  gives  the  grandchndren  fn  lieing  at  its 
date  a  vested  reminder  in  fee,  openinff  to  let 
in  afterborn  children  and  taking  effect  In  pos- 
session upon  the  deaths  of  their  respective 
parents;  but  where  there  is  no  childl  in  being 
the  remainder  is  contingent  QtTtdrat  y.  West- 
ern R  of  Ala.  (Ala.)  19:  889 

45.  Thefe  may  be  interests  in  a  contingent 
remainder,  which  are  vested  subject  to  the 
happening  of  the  contingency.  HiUs  v.  Bar- 
nard, 152  Mass.  67,  9:  8 1 1 
46.  No  interest  in  a  contingent  remainder  will 
be  held  to  vest  before  the  contingency  has  ter- 
minated^ if  there  is  a  contingency  affecting  the 
estate,  as  well  as  one  affecting  the  persons  who 
are  to  take  it,  unless  testator  plainly  intended 
that  It  should.  Id' 

47.  W  here  a  testator  devises  his  lands  to  his 
wife  until  her  death  or  remarriage,. and  directs 
it  to  be  tiien  sold  and  the  proceeds  distributed 
among  testator's  children  or  their  issue  (after 
paying  specific  devises  to  certain  persons  if 
they  are  of  age,  and  if  not»  to  their  guardians, 
unless  they  have  died  under  age  and  without 
issue,  in  which  event  their  share  is  to  go  into 
the  residue),  the  children's  shares  do  not  vest 
until  the  death  or  remarriage  of  the  life  ten- 
ant; and  if  before  that  time  one  of  them  dies 
leaving  issue,  after  having  alienated  his  share, 
such  share  will  jico  to  his  issue,  and  not  to  the 
alienee.    Ebey  v.  Adanu,  1S5  111.  80, 

10:  168 

d.  LimiUUiaM  (her. 

See  also  Perpbtuitibs. 

-  48.  Where  a  will  gives  an  es  tate  to  testator*s 
eldest  son  for  life,  and  after  him  to  his  eldest 
son  in  fee,  and  if  the  eldest  son  die  without 
male  issue,  then  to  the  second,  or  next  succeed- 
ing son  wlio  should  die  leaving  male  issue,  for 
life,  with  reversion  to  his  eldest  son  in  fee,  and 
if  there  are  no  sons  then  to  the  testator's 
daughters  in  the  same  manner,  the  limitations 
to  the  eldest  son  of  the  sons  of  the  testator 
carry  the  whole  interest  in  the  estate,  and  the 
subsequent  limitations  to  the  daughters  and 
their  sons  are  to  be  taken  as  alternatives  substi- 
tuted for  the  former,  and  will  take  effect  only 
in  case  the  preceding  limitations  should  never 
take  effect  at  all.  Bennington  y,  Pennington 
79  Md.  418,  8:  819 

40.  Under  a  will  giving  testator's  wife  a 
life  estate,  with  a  reversion  to  his  eldest  son 
for  life,  and  after  him  to  his  eldest  son  in  fee. 
and  in  case  the  eldest  son  died  without  leavine 
male  issue,  then  to  the  second  or  next  succeed- 
ing son  who  should  die  leaving  male  issue,  or, 
if  there  is  none  such,  to  the  daughters,  begin- 
ning with  the  eldest  in  the  same  wav, — ^where 
several  of  the  children  have  died  auring  the 
testator's  life,  without  ever  having  had  male 
issue,  the  limitations  to  them  are  eliminated  as 
completely  as  if  they  had  never  had  place  in 
the  will.  Id, 

50.  On  limitation  over  of  land  to  a  devi- 
see for  life,  after  an  indefinite  failure  of  issue 
of  a  prior  devisee,  the  indefinite  failure  is  not 
converted  into  a  definite  fulureof  issue  by  the 
simple  fact  that  the  devise  over  is  to  a  party 
in  eeae  for  life,  except  in  cases  arising  under 
Hd.  Act  1862.  chap.  161.  Id. 

See  Index  1o  Notes 


6t.  ^Where  an  indefinite  failure  of  tone 
male  is  made  the  event  upon  which  a  deTSae 
over  is  to  arise  and  take  effect,  this  is  not  re- 
duced to  a  definite  limitation  by  the  death  of  a 
life  tenant  on  which  the  vesting  of  the  estale 
is  in  no  manner  dependent,  and  the  peyment 
of  mon^  which  the  will  requires  any  pcfson 
taking  tne  estate  to  pay  out  to  brothen  or  sla- 
ters or  their  descendants*  /d. 


n.  RbCOSDS  of    TlTLB. 

Bee  also  Mobtoages,  88. 

52.  The  record  of  a  deed  is  not  complete,  so 
as  to  constitute  constructive  notice  of  its  exist- 
ence, under  Wash.  Bess.  Laws  I860,  f^  81S- 
815.  §g  18, 19,  24.  untU  it  is  filed,  recorded, 
and  entered  in  the  index  book  in  the  manner 
required  by  those  sections.  BiteMei'T,  Orif- 
ftths,  1  Wash.  429,  18s  884 

58.  A  certificate  given  by  the  recorder  to  a 
grantee,  that  a  deed  is  properly  recoided,does 
not  relieve  the  latter  from  the  responsibility 
of  seeing  that  it  is  actually  so  recorded.     Id, 

54.  A  recording  officer  who  fails  to  record 
a  deed  delivered  to  him  1^  the  grantee  for  rec- 
ord is  not  to  be  considered  as  the  agent  of  sub- 
sequent bona  flde  purchasers,  but  as  the  agent 
of  the  grantee;  ana  in  such  case  the  rule  ap- 
plies that,  when  one  of  two  innocent  persons 
must  suffer,  the  misfortune  must  rest  on  the 
person  in  whose  business  and  under  whose  eon- 
trol  it  happened  and  who  had  it  in  his  power 
to  avert  it.  Id. 

65.  If  a  mortgage  entitled  to  record  is  left 
with  the  proper  officer  for  that  purpose,  and  not 
withdrawn  until  the  mortgagee  in  good  faith 
believes  it  to  be  recorded,  his  title  will  be  pro- 
tected against  a  subsequent  innocent  purchaser, 
although  it  is  not  in  fact  placed  on  record.  The 
letter's  remedy  is  against  the  officer.  Okandier 
V.  Scott,  127  ind.  226,  lOx  874 

As  notice* 

56.  Succeeding  purchasers  of  land  take  with 
notice  of  apd  subject  to  a  condition  subse- 
quent in  a  conveyance  which  is  recorded. 
Siom  City  d>  St.  P.  B.  Co.  v.  Singer,  ^T&vdil 
801,  16:  761 

57.  Constructive  notice  of  a  will  arisine  from 
the  fact  that  it  is  a  public  record  extend  only 
to  persons  acquiring  rights  or  titles  which  are 
in  some  way  resting  on  or  subordinate  to  or 
affected  by  the  will,  and  not  to  those  acquir- 
ing rights  or  titles  wholly  independent  of  and 
superior  to  the  will.  JCaneaa  vUy  Land  Co. 
V.  HiU,  87  Tenn.  589,  5:  46 

58.  The  rule  that  a  party  is  held  to  have  con- 
structive notice  of  what  appears  in  the  deeds 
and  instruments  referred  to  m  the  title  papen 
constituting  his  claim  of  title  does  not  apply 
to  collateral  and  immaterial  deeds  or  instru- 
ments incidentally  referred  to,  not  as  lelaUni; 
to  the  title  of  the  land  conveyed,  but  only  to 
the  consideration.  Id, 

59.  The  registration  of  a  mere  voluntary  deed 
which  is  unaffected  by  actual  fraud  operates  as 
notice  so  as  to  bind  a  subsequent  purchaser 
from  the  grantor;  but  the  regi^ration  of  a  deed 
affected  by  actual  fraud  does  not,  at  least  not 
to  the  extent  of  barring  the  assertion  of  his 
risrhts  based  on  the  fraud  of  the  transaclioii 
OiUiland  v.  Fenn,  90  Ala.  280,  9:  4  IS 
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60.  A  bond  given  by  the  grantee  of  a  town 
to  lecure  certain  privileges  to  tlie  inhabitants 
of  the  town,  which  is  recorded,  and  which  the 
vote  of  the  town  authorizing  the  deed  required 
to  be  made  and  recorded,  is  a  part  of  the  title, 
and  constitutes  notice  to  all  subsequent  pur- 
chasers, although  it  is  not  ref  erred  to  in  th« 
deed.  Middiaaum  v.  Newport  Hoepital,  16  R 
I.  810,  1:  191 

61.  A  subsequent  grantee  or  incumbrancer,in 
order  to  protect  his  equities,  must  bring  home 
actual  notice  to  the  prior  mortgagee,  who  is  not 
affected  bv  the  record  of  the  subsequent  mort- 

f:age  or  Incumbn^ce.     Boone  v.  Clarke,  139 
11.  466,  5:  876 

Relianee  upon. 

62.  A  purcnaser  of  land  Is  entitled  to  rely 
upon  records  showing  an  absolute  convey- 
ance. Satterfield  v.  Malone  (C.  C.  W.  D.  Pa.> 
85  Fed.  Rep.  445,  1:  85 

68.  Anyone  consulting  the  proper  index  of 
liens  required  by  law  to  be  kept  is  authorized 
to  rely  upon  its  fullness  and  correctness. 
uMTia  L,  Ins.  Co.  v.  Besser,  77  Iowa,  881, 

4:  188 

64.  A  person  who  has  examined  the  "Index 
of  All  Lfens"  required  by  Iowa  Code,  g  197, 
to  be  kept,  is  not  required  to  pursue  inquiry 
through  other  indexes.  Id, 

65.  Where  a  sealed  instrument  releasing  an 
easement  is  followed  bj  acts  denotmg  an  un- 
equivocal intention  to  abandon  the  easement, 
ffolure  to  record  it  is  of  no  importance,  even  as 
against  subsequent  purchasers,  as  the  instru- 
ment is  of  importance  only  as  showing,  with 
the  other  facts,  an  intention  to  abandon  the 
easement.    8neU  v.  Levitt,  110  N.  Y.  595. 

i:  414 

66.  An  execution  lien  is  superior  to  a  prior 
unrecorded  conveyance  of  which  the  creditor 
had  no  notice  at  the  time  of  the  levy;  and  no- 
tice thereof  after  the  levy  is  immaterial.  Blvm 
T.  J3ehwMrtz  (Tex.)  16:  668 


REASONABLE  DOUBT. 

Doctrine  of,  in  Civil  Oases,  see  EvmsKCB,  819- 

828. 
Doctrine  of,  in  Criminal  Case,  see  Evidbnce, 

877-882. 


REASONABLENESS. 

Of  Carrier's  Rates,  see  Cabrters,  846-860. 
Presumption  of,  see  EvmaNOB,  56,  57. 
Quesliou  for  Jury  as  to,  see  Trial,  IV.  a 
Of  Rules,  see  Trial,  112-115,  128. 


BEASSESSmSNT. 

For  Public  Improvements,  see  Pubuo  Im- 

PROVEHBNTS,  20,  21. 


REBATE. 


By  Carrier  to  Shipper,  see  Carrisrs,  869- 
878. 

<    See  Xndnc  to  Notes  Preeedlflf  • 


RECEIVERS. 

L  Appointmbnt. 

a.  In  General;  Jurisdiction. 

b.  In  Wfuit  Cases. 

n.  Powers,  Liabilitiks,  and  Control. 
III.  Actions  ajyd  Rbmedibs. 

As  Party,  see  Action  or  Suit,  105,  106. 
Suspension  of,   by  Appeal,  see  Appical  and 

Error,  27. 
Review  of  Decision  as  to,  see  Appeal  and 

Error,  175, 176. 

Attachment  of  Property  of,  see  Attaohm bnt. 

7. 

Return    of   Certificate  of   Deposit   to,    see 

Banks,  56. 
Liability  of,  for  Injuiy  to  Passengers,  see 

Carbibrs,  45. 
Of  Claim  against  Government,  see  Claims,  7. 
Service  on,  as  Contempt,  see  Contempt,  9, 10. 
Right  to  Recover  Fruits  of  Illegal  Contract, 

see  Contracts,  261. 
Liability  of  Corporation  in  Hands  of,  see 

Corporations,  108. 
Necessity  of,  on  Dissolution  of  Corporation, 

see  Corporations,  271-278. 
Set-Oflf  in  Case  of,  see  Srt-Okf  and  Coun- 

TBROLAIM,  21,  23,  82. 
Custody  of  Law  by,  see  Courts,  179. 
Equity  Jurisdiction  as  to,  see  Eg  city,  9. 
Of  Partnership,  see  Partnership,  26,  27. 
Prohibition  against,  see  Prohibition,  5-7. 


I.  Appointment. 
a.  In  Oeneral;  Jurisdiction. 

1.  Fractions  of  a  day  may  be  taken  into 
consideration  in  determining  the  priority  of 
appointments  of  receivers.      Sast  Tennessee 
V.  d  O.  R.  Co,  V.  Atlanta  db  F.  JR.  Co.  (C.  C. 
S.  D.  Ga.)  49  Fed.  Rep.  608,  15:  109 

2.  An  appointment  or  refusal  of  a  receiver 
is  within  the  sound  judicial  discretion  of  the 
court  to  which  the  application  is  made.  Sim- 
mons Hardufore  Co.  v.  Waibel,  1  S.  D.  488, 

8.  Where  the  propriety  of  the  appointment 
of  a  receiver  is  the  principal  question  in  a 
case,  and  it  is  required,  if  at  all,  by  the  view 
which  the  court  shall  ultimatelV  take  of  the 
case,  as  part  of  the  means  to  afford  the  relief 
contemplated  by  the  decree*  the  appointmeni 
should  not  be  made  until  the  hearing.  Un^ 
ion  Mut.  L.  Ins,  Co.  v.  Union  MiUs  Plaster  Co. 
(C.  E.  W.  D.  Mich.)  87  Fed.  Rep.  286,  8:  90 

4.  Purchasers  of  the  property  of  a  corpora- 
tion pending  a  suit  to  dusolve  it  are  not  bound 
by  a  decree  appointing  a  receiver  of  the  prop- 
erty,  because  in  their  character  as  stockholders 
they  made  opposition  to  the  appointment  of 
the  receiver  on  the  ground  that-no  party  in  in- 
terest asked  or  desired  a  receiver,  liavem^- 
er  V.  3an  Frandseo  Super.  Ct.  84  Cal.  827, 

10:  687 

6.  The  superior  court  having  general  juria> 
diction  of  an  action  to  rescind  a  sale  of  landf 
on  the  ground  of  fraud  on  the  part  of  the  ven- 
dors, has,  under  Cal.  Code  Civ.  Proc.  g  564, 
Jurisdiction  to  appohat  a  receiver  to  preserve 
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the  mooeys  and  securities  paid  and  delivered 
00  the  contract,  and  to  keep  them  within  the 
jurisdiction  until  the  rights  of  the  parties  can 
be  determined.  Loaiea  ▼.  San  FrancMco 
Super.  Ot.  85  Cal.  11,  9:  876 

b.  In  Whai  Oases. 

6.  The  fact  that  the  local  statute  provides 
that  a  creditor  of  an  insolvent  trader,  or  finn  of 
traders,  whose  debt  is  mature,  unpaid,  de- 
manded, and  payment  refused,  may  ask  for  a 
receiver,  creates  an  exception  to  the  rule  mak- 
ing the  existence  of  a  lien  a  prerequisite  to  such 
an  application  in  a  court  oi  the  United  States. 
Fechheimer  v.  Baum  (0.  C.  8.  D.  Ga.)  87  Fed. 
Kep.  167,  8:  158 

7.  When  parties  have  become  possessed  in 
a  wrongful  and  fraudulent  manner,  of  a  know- 
ledge of  a  secret  code  or  system  belonging  to 
another,  and  the  key  thereto,  and  have  copied 
it  into  a  catalogue  of  their  own,  a  court  of 
equity  should  take  such  marked  catalogue  into 
its  possession  through  a  receiver  and  retain  It 
pending  the  action,  when  in  furtherance  of  Jus- 
tice and  to  prevent  a  fraudulent  use  of  such 
secret  code  or  system  such  intervention  be- 
comes necessary.  Simmons  HardtDore  Oo,  v. 
Waibd,  1  S.  D.  488,  11:  867 
For  corporation, 

8.  The  forfeiture  of  the  charter  of  a  corpora- 
tion does  not,  under  Cal.  Code  Civ.  Proc.  g  564, 
et  seq,,  authorize  the  appointment  of  a  receiver, 
on  application  of  the  State,  as  a  part  of  the 
penalty  of  forfeiture.  Hawmejfsr  v.  San  Fran- 
Cisco  buper,  vt.  »4  Cal.  8d7,  10:  687 

9.  A  receiver  of  a  dissolved  corporation  is 
only  to  be  appointed  when  necessary  for  the 
purpose  of  preserving  and  distributing  the 
property,  apd  only  on  application  of  a  party 
interested,  viz.,— ^  creditor  or  stockholder.  Id. 

10.  A  shareholder,  as  well  as  a  creditor, 
may  have  a  receiver  appointed  for  an  insol- 
vent corporation.  Supreme  Sitting  0,  of  L  H, 
V.  J8^A^(lDd.)  80:  810 

11.  A  receiver  of  an  insolvent  corporation 
may  be  appointed  in  a  suit  which  seeks  no 
other  relief,  under  the  general  provisions  of 
Ind.  Rev:  Stat.  1881,  §  1222,  authorizing  such 
an  appointment  when  a  corporation  is  in- 
iolvent  or  is  In  imminent  dimger  of  insol- 
vency. Id. 

12.  A  receiver  of  an  incorporated  benefit 
association  may^  be  appointed,  as  an  injunction 
would  be  an  inadequate  remedy,  where  Its 
officers,  who  are  nonresidents,  are  charged 
with  gross  maladministration  and  with  deposit- 
ing its  money  for  their  own  benefit,  without 
proper  secunty,  in  an  insolvent  bank  in  an- 
other state,  and  are  daily  receiving  large  sums 
which  they  might  squander  or  convert  to  the 
extent  of  many  thousands  of  dollars  before 
they  could  be  displaced  by  the  process  pro- 
vided by  the  laws  of  the  oorporation.  id. 
In  mortg^ag^e  eases. 

18.  Where  more  than  a  million  dollars  is  in 
default  in  interest  upon  a  mortgage  on  %  rail< 
road  1,600  miles  long,  mortga^  for  $28,000 
a  mile,  the  business  of  which  is  decreasing  and 
seems  likely  to  decrease,  and  there  are  differ- 
ent factions  amonff  the  real  owners  as  to  its 
management,  a  receiver  may  properly  be  ap- 
pointed in  foreclosure  proceedings.    Merea/n- 

See  Indez  to  Note*  Preoedlii|f. 


tiXe  Trust  Qo.  v.  Missouri  K.  A  T.  B.  Oo,  (C. 
C.  D.  Kan.)  36  Fed.  Rep.  221.  1:  887 

14.  The  right  of  a  mortgagor  to  the  rents 
ana  profits  pewtenU  tite  is  a  substantial  one, 
under  the  laws  of  Michigan,  which  must  be 
recoenized  in  the  courts  of  the  United  States 
in  acuninistering  the  rights  of  the  parties  to  a 
mortgage;  and  tiiey  cannot,  therefore,  appoint 
a  receiver  to  take  the  rents  and  profits  to  apply 
on  the  mortgage  prior  to  the  compleUon  of 
foreclosure  by  sale  and  confirmation,  although 
the  security  is  inad^uate.  Union  Mut.  L.  Ins. 
Oo,  V,  Union  MiUs  Plaster  Oo.  (C.  C.  W.  D. 
Mich.)  87  Fed.  Bep.  286,  8:  90 

15.  To  justify  the  appointment  of  a  receiv- 
er in  foreclosure,  on  the  ground  of  waste,  the 
waste  must  be  serious  and  the  danger  of  de- 
struction or  impairment  of  the  security  immi- 
nent. Id. 
After  foreclosure. 

16.  A  receiver  may  be  appointed  after  fore- 
closure sale,  where  the  mortgagee  is  the  par- 
chaser,  and  the  lands  are  inadequate  to  secure 
the  debt,  and  the  debtor  is  insolvent,  for  the  pur- 
pose of  receivinff  the  rents  and  profits  accruing 
during  the  period  allowed  for  redemption  from 
lands  m  the  actual  oocupan<7  of  tenants  who 
are  to  pay  rent  by  crops  or  otherwise,  and 
holding  them  subject  to  the  order  of  the  court, 
to  be  paid  to  the  debtor  if  he  redeem,  other- 
wise to  the  mortgage  creditor.  Merritt  v.  Gib- 
son, 129  Ind.  155,  16:  877 


n.  POWKBS,  LlABILrnSS,  AND  COISTROL 

17.  A  receiver  as  the  agent  of  the  law  takes 
from  the  possession  of  a  debtor  all  his  prop- 
erty, for  division  amongall  creditors  in  eoual 
proportions.  Jfew  MoMn  Wire  Oo.  Cases 
57  Uonu.  852,  5:  800 
As  to  contracts* 

18.  It  cannot  be  assumed  that  a  receiver  oper- 
ating a  railroad  had  no  power  to  make  a  con- 
tract for  rebate  to  a  shipper,  where  his  authority 
is  not  shown.  Bayles  y.  Kansas  P,  B.  Go. 
2  Inters.  Com.  Rep.  648,  18  Colo.  Ibl. 

6:  480 

19.  Where  the  property  of  a  railway  or  other 
corporation  is  bein^  administered  by  a  receiv- 
er, under  the  superintending  power  st  a  oouit 
of  equity,  it  is  competent  for  the  court  to  ad- 
just difficulties  between  the  receiver  and  his 
employ§s,  which,  in  the  absence  of  such  ad* 
justment,  would  tend  to  injure  the  proper^ 
and  to  defeat  the  purpose  of  the  receivership.  • 
Waterhouse  v.  Oomer  (C.  C.  8.  D.  Ga.)  55 
Fed.  Kep.  149,  19:  408 

20.  It  is  in  the  power  of  the  court,  in  the  m- 
terest  of  public  order  and  for  the  protection  of 
property  under  its  control,  to  direct  a  suitable 
arrangement  with  employes  or  officers  of  a 
railroad  in  the  hands  of  a  receiver  to  provide 
compensation  and  conditions  of  their  employ- 
ment, and  to  avoid,  if  possible,  an  interruption 
of  their  labor  and  duty  which  will  be  disas- 
trous to  the  trust  and  injurious  to  the  public 

Id. 
21.  The  amount  to  be  paid  for  the  Joint  use  of  a 
street-railway  track  in  the  hands  of  a  receiver 
may  be  determined  by  the  court  on  a  petition, 
where  the  statutes  give  the  right  to  such  use 
on  payment  of  half  the  cost  H  construction^ 
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end  there  fs  no  right  to  «  Jury  on  the  ground 
that  it  involves  the  exercise  of  the  rieht  of  em- 
inent domain.  Fnuifie  R.  Cq.  y.  Wads  (CaL) 
91  Cal.  449,  18:  764 

23.  A  reoelver  of  a  railroad  company  is  not 
liable  for  removing  a  switch  hecaose  he  ther^- 
1)y  breaks  a  contract  of  the  company  to  main- 
tain it  at  a  certain  place.  He  is  under  no  obliga- 
tion to  perform  the  company's  contracts  unless 
he  has  made  them  bis  own.  Brown  v.  Warner 
78  Tex.  548,  11:894 

28.  A  receiver  of  a  railroad  company  is  not 
•obliged  to  complete  the  transportation  of 
freight,  or  repav  any  part  of  the  prepaid 
•charges,  although  the  freight  had  been  taken 
1>y  the  railroad  company  with  an  advance  pay- 
iment  of  the  freight  for  the  whole  distance  un- 
•dera  contract  which  gave  the  shipper  the  right 
to  take  It  off  and  have  certain  work  done  upon 
it  at  an  intermediate  point,  where  it  was  at  the 
time  of  the  receiver's  appointment.  Central 
Trust  do.  Y.  Marietta  dbN.  Q. B.  Co.  (C.  C.N. 
D.  Oa.)  16:  90 

As  to  tazea. 

24.  Where  the  propertv  of  an  insolvent  cor- 
poration liable  to  taxation  under  the  New 
Tork  Corporation  Tax  Act  of  1889,  chap.  642, 
as  amended  by  N.  T.  Laws  1881,  chap. 
'^61,  has  been  sequestrated  and  is  in  the  hands 
-of  a  receiver  appointed  in  a  foreclosure  pro- 
>ceedin^,  who  has  in  his  own  hands  money 
derived  from  its  gross  earnings  sufficient  to 
pay  the  taxes,  a  d&ect  application  for  an  or- 
der on  him  for  pavment  may  be  made  to  the 
<^urt  in  the  foreclosure  proceeding,  by  the  at- 
tomev-general  by  petition,  making  the  cor- 
poration and  the  receiver  parties.  OentrtU 
Trust  Oa.  v.  2few  York  OUyd^N.B,  Co.  110 
N.  T.  250,  1:  260 

25.  When  a  railroad  corporation  liable  to 
taxation  under  the  New  x  ork  Corporation 
Tax  Act  is  operated  by  a  receiyer  who  has  in 
his  hands  money  arising  from  the  gross  earn- 
ings sufficient  to  pay  the  taxes,  the  state  has 
u  paramount  right  to  collect  such  taxes  from 
«uch  money.  Id, 

26.  A  receiver  of  the  corporation  being  the 
representative  of  the  debtor,  a  law  which 
makes  him  a  referee  to  take  proof  of  claims 
against  the  corporation,  and  a  Judge  to  deter- 
mine the  materiality  of  evidence  offered  in 
ttheir  support,  violates  a  fundamental  rule  in 
itha  administration  of  Justice,  POopU  y. 
O'Brien,  111  N.  T.  1,  8:  866 

27.  The  balance  due  on  a  locomotive  sold  to 
a  railroad  company  more  than  six  months  b»> 
fore  the  road  went  into  the  hands  of  a  receiver 
•cannot  be  allowed,  on  a  claim  made  nearly  a 
year  after  his  appointment,  to  be  paid  out  of 
ihe  earnings  of  the  receivership  in  preference 
to  the  claims  of  bondholders  under  a  prior 
mortgage,  but  is  to  be  classed  with  general 
'debts  of  the  c€rporation«  Mancheeter  Loe^mo- 
Vive  Worke  y.  iheedale,  44  Minn.  115, 0:  140 

•Certllleatefl* 

28.  The  issue  of  receivers'  certificates 
-which  shall  be  a  first  lien  on  the  mortgaged 
property  cannot  be  authorized  by  the  court  in 
jBk  suit  to  foreclose  a  mortgage  on  the  propertv 
-of  a  mere  private  corporation,  such  as  a  coal- 
mining company,    Farmere  Loan  S  T.  Co,  y. 

iDdek  to  If  otM  FMeedlagw 


Grape  Greek  Chal  Go.  (C.  C.  S.  D.  111.)  50 
Fed.  Rep.  481,  16:  608 

LiAbilitx  for  nejgU^eiico. 

29.  A  receiver  oi  a  railroad  is  not  a  ''  pro- 
prietor, owner,  charterer,  or  hirer"  of  the  road, 
within  the  meaning  of  a  statute  making  per- 
sons of  the  class  described  liable  for  the  death 
of  any  person  by  their  own  negligence  or  that 
of  their  servants  or  agents.  iSimer  v.  Oroee 
88  Tex.  218,  16:  868 

m.  Actions  Aim  Rbicedibs. 

80.  A  receiver  of  a  railroad,  appointed  in 
foreclosure  proceedings,  cannot  be  substituted 
in  place  of  the  railroad  company  in  a  pending 
acaon  for  a  trespass  committed  before  his  ap* 
pointment;  and  such  action  is  not  maintainable 
against  him.  Becker  v.  Gardner,  124  N.  Y. 
834,  11:  480 

81.  A  recelYer  appointedin  astatutory  proceed- 
ing instituted  by  the  state  auditor  to  wind  up 
an  insolvent  insurance  company  has  no  author- 
ity to  sue  for  unpaid  stock  subscriptions  which 
the  company  has  released  by  a  contract  bind- 
ug  on  Itself,  either  bv  the  terms  of  the  stat- 
ute, or  by  the  order  of  appointment,  or  by  an 
assignment  to  him  by  the  company  of  its  ef- 
fects, made  in  pursuance  of  such  order.  Such 
receiver  does  not  represent  the  rights  of  credi- 
tors. B/epuMic  L,  ine,  Co,  v.  Swigert,  185 
111.  150,  18:  888 

IjOAYe  of  court. 

32.  Receivers  appointed  by  the  courts  of 
the  United  Btates  are  subject,  under  the  Acl 
of  Congress  of  March  8,  lw7,  to  suits  without 
leave  in  any  court  having  Jurisdiction  over  the 
subiect-matter,  although  no  court  can  interfere 
with  the  custody  of  the  property  held  by  an- 
other court  through  its  receiver.  BHUngham 
V.  Anthony,  73  Tex.  47,  8:  684 

In  other  jnrisdietion* 

88.  Although  a  receiver  has  no  legal  right  to 
sue  in  the  courts  of  a  State  other  than  that  of 
his  appointment,  yet  courts  may,  in  the  ab- 
sence of  statutory  regulationflu  recognize  the 
appointment  and  title  of  a  foreign  receiver  and 
take  jurisdiction  of  his  suits,  unless  such  suits 
work  injustice  to  the  citizens  of  their  State  or 
contravene  the  policy  of  its  laws.  Boulware  v. 
Bavis,  90  Ala.  207,  9:  601 

84.  A  court  will  take  Jurisdiction  of  a  suit 
brought  by  a  foreign  receiver  of  an  insolvent 
corporation  for  the  purpose  of  gathering  its  ae- 
sets  for  equal  distribution  among  creditors* 
where  onlv  the  parties  litigant  are  interested, 
no  domestic  creditor  appearing  to  assert  riffhts 
adverse  to  those  of  the  receiver,  although  it  is 
eight  years  since  the  receiver  was  appointed. 

85.  The  possession  of  a  receiver,appointed  in 
one  lurisdictlon,  of  the  personal  property  of 
a  debtor  taken  by  him  under  order  of  court, 
does  not  exempt  it,  when  taken  into  another 
Jurisdiction,  from  attachment  hj  creditors 
therein,  or  rdYe  the  recdver  any  nght  to  hold 
it  against  the  claims  of  such  attacoing  cred- 
itors.   Humphreue  y.  Hopkine,  81  Cal.  551, 

6:  798 

86.  The  right  of  a  receiver  appointed  by  a 
foreign  tribunal  to  wind  up  an  insolvent  part- 
nership situated  within  its  Jurisdiction, to  take 
possession  of  money  due  to  such  partnership 
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from  domestic  debtors,  will  not  be  recognized 
as  against  the  claims  of  nonresident  creditors, 
of  the  insolvent  partnership  who  have  attached 
such  money  under  the  domestic  laws  after  the 
appointment  of  the  receiver,  but  before  he  ob- 
tained actual  possession  of  the  money  or  an 
enforceable  lien  thereon,  even  although  he 
has  received  a  general  assignment  of  the  part- 
nership property.  CaUin  v.  Wiicox  8ilf>er 
Plate  Co.  123  Ind.  477,  8:  68 

Sninmary  proceeding. 

87.  Where  a  receiver  of  a  corporation  is  ap- 
plied for,  piulily  by  reason  of  the  alleged  in- 
solvency of  the  company,  if  appointed  he  may 
maintidn  a  summary  proceeding  entitled  in  the 
original  action,  to  compel  oflSlcersof  the  oompa- 
ny  to  surrender  assets  which  they  are  charged 
with  conceaimg.  Brandt  v.  AlL»n^  76  Iowa, 
50.  1:  668 

38.  In  a  summary  proceeding  by  a  receiver  to 
recover  assets,  in  which  it  Is  found  that  he  had 
a  probable  risht  thereto,  and  such  orders  are 
made  as  are  desired  to  protect  that  right  un- 
til a  final  determination  of  the  questions  at  is- 
sue upon  their  merits,  an  objection  to  this  dis- 
position of  the  property  without  a  trial  in  a 
plenary  suit  is  without  merits.  /(?. 


RECESS. 

In  Session  of  Court,  see  Coktempt. 


RECITAIiS. 

In  Bond,  Effect  of,  see  Bonds,  82,  88.* 
Implied  Covenant  by,  see  Cotbnant,  12l 
In  Deed,  see  Deeds,  26. 
Est^pel  by,  see  Estoppel,  23,  28,  27. 
As  Evidence,  see  Evidknos,  289. 
Effect  of,  in  Record,  see  Evidbngb,  841. 
In  Will,  see  Wills,  67,  68. 


RECLAMATION. 

Condemnation  for,  see  Eminent  Domain,  14^ 


RECORDER. 


Continuance  of  Case  by,  see  CoNTmuANCs.  1* 
Duty  as  to  Investigation,  see  Cbcminal  Law, 

16,  26. 
Duty  as  to  Fines,  see  Crimihal  Law,  36. 
Jurisdiction  of,  see  Courts,  89. 
Mandamus  to,  see  Mandamus,  10. 


RECORDS. 


RECIPES. 


Advertising  Use  of,  see  Advertising. 
Covenant  as  to,  see  Covenant,  2. 

1.  A  person  has  no  right  to  the  exclusive 
use  of  recipes  made  bv  himself  for  the  prepara- 
tion of  medicines,  further  than  to  prevent 
another  from  obtaining  or  using  them  through 
breach  of  trust  or  of  contract.  He  cannot  pre- 
vent their  use  by  one  who  comes  honestlv  to  a 
knowledge  of  them,  and  the  latter  may  signify 
to  the  public  that  the  medicines  which  he  makes 
are  made  according  to  such  recipes.  Ohadmck 
y.  CowU,  151  Mass.  190,  6;  889 

2.  One  who  obtains  a  conveyance  by  deed 
of  the  recipes  for  medicines  from  the  adminis- 
trator of  their  deceased  maker  has  a  right  to 
use  them,  notwithstanding  they  had  been  pre- 
Tiously  conveyed  to  a  third  person;  and  his  deed 
excepts  from  its  operation  rifchts  previously 
granted.  Id, 

8.  The  grant  of  the  tradename  and  trade- 
marks pertaining  to  medicines  made  accord- 
ing to  correct  secret  recipes,  to  one  whose 
right  to  use  the  recipes  la  not  exclusive,  and 
who  is  neither  successor  to  the  business  of  the 
maker  of  such  recipes  nor  owner  of  his 
manufactory  or  plant,  will  confer  no  right 
upon  the  grantee  to  enjoin  the  use  of  such 
name  and  marks  by  other  persons  having  a 
right  to  use  the  recipes.  Id. 

A.  Any  person  lawfully  acquiring  knowledge 
of  the  composition  of  anv  medicinal  prepara- 
tion not  patented  has  the  legal  right  to  manu- 
facture and  sell  it,  unless  hu  knowledge  there- 
of has  been  acquired  in  a  manner  which  would 
constitute  a  breach  of  confidence  or  good  faith. 
Watkins  v.  Landon,  68  Minn.  — ,     19;  886 

See  Ziidez  to  Notos  Prooedlngw 


Record  on  Appeal,  see  Appeal  and  Erbok,. 

IV. 
Parol  Evidence  of,  see  Evidence,  444r-446. 
As  Best  Evidence,  see  Eviobnoe,  258,  259. 
As  Evidence,  see  Evidbnob,  285-^07. 
Of  Title,  see  Real  PnopEBrT,  II. 
Of  Mortgage,  see  Mortgaob,  82. 
Of  Chattel  Mortgage,  see  Moktqaob,  129-13S. 

DeBtmetloii  of. 

1.  The  fact  that  the  commissioner  of  sta* 
tistics  of  labor  has  prepared  his  report  does 
not  authorize  him  to  destroy  papers  j[lving 
statistical  information,  which  are  filed  in  his 
office  and  used  in  preparing  his  report.  Beoplt 
V.  Peek,  188  N.  Y.  886,  80:  881 

2.  Circulars  returned  with  answers  after 
having  been  sent  out  by  the  commissioners  of 
statistics  of  labor  to  obtain  statistical  details, 
under  N.T.  Laws  1888,  chap.  866,  as  amended- 
by  N.  Y.  Laws  1886,  chap.  206,  and  whi<A  have- 
been  filed  and  deposited  by  him  in  his  office* 
are  public  recoras  within  the  meaning  of  K. 
Y.  Pen.  Code,  §  94,  making  it  a  crime  to  de> 
stroy  or  mutilate  publie  records.  Id. 
Right  to  examine. 

8.  The  use  of  the  records  of  the  countjr 
clerk's  office  by  abstracters  and  cflhers  is  sub^ 
ject  to  reasonable  regulation  by  the  derk, 
where  he  is  responsible  for  the  care  of  the- 
records.     Upton  v.  Catliny  17  Colo.  546, 

17:  888 

4.  A  rule  permitting  the  use  of  the  records 
of  a  countv  clerk's  office  between  the  hours- 
of  9  and  12  in  the  forenoon  and  1  and  4  in  the 
afternoon,  except  on  days  when  the  clerk  or 
his  deputy  is  required  to  attend  a  session  of 
the  county  commissioners  in  the  office,  when 
but  one  hour  in  the  forenoon  and  one  hour  ixt 
the  afternoon  tsaUowed, — is  reasonably  liberaK 
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5.  A  corpomtion  chartered  for  the  purpose 
of  making  abstracts  of  titles  to  real  estate  has 
no  ri^ht  by  its  own  officers  and  employes  to 
examine  and  make  abstracts  or  copies  of  the 
public  records  in  the  county  clerk's  office, 
without  paying  the  fees  allowed  by  law  to 
the  clerk  therefor,  under  statutes  giving  such 
clerks  the  custody  of  the  books  and  papers 
pertaining  to  their  offices,  and  requiring  them 
to  keep  and  preserve  the  same  and  deliver 
them  to  their  successors  in  office  in  good 
order  and  repair,  and  to  give  a  copy  of  any 
paper  or  recora  to  the  person  applying  for  it, 
upon  receipt  of  the  usual  fees.  6dt  v.  Prince 
Qeorg^M  Ckmnty  Abttraet  Co,  78  Md.  289, 

10:  818 
But  see  cases  next  following. 

6.  Books  made  up  by  the  receiver  of  taxes, 
containing  a  statement  of  tax  sales,  and  by  him 
handed  over  to  the  city  treasurer,  are  public 
records,  within  the  meaning  of  Mich.  Pub. 
Acts  1889,  No.  205,  giving  all  persons  the  right 
to  exam  ine  them  for  any  lawful  purpose,  ^r- 
Urn  V.  TuxU,  78  Mich.  8tt3,  7:  78 

7.  An  abstract-maker  cannot  be  deprived 
of  the  ri^ht  to  inspect  public  records,  under 
the  provisions  of  Mich.  Pub.  Acts  1889,  No. 
205,  because  he  uses  the  records  to  prepare 
abstracts  of  title  for  other  persons  for  a  'X)m- 
pcnsation.  Id, 

8.  Stub  receipt  books  in  a  city  treasurer's 
office,  which  contain  the  record  of  canceled 
certificates  of  tax  sales,  the  list  of  lots  redeemed 
from  sales  for  special  city  taxes,  and  also  the 
list  of  lots  sold  to  the  city  for  delinquent  taxes 
and  afterwards  assigned  to  individuals,  are 
publio  records  withm  the  meaning  of  Mich. 
Pub.  Acts  1889,  No.  205,  which  provides  for 
the  inspection  of  such  records,  notwithstand- 
ing the  fact  that  all  data  contained  in  such 
b<K>ks,  at  the  convenience  of  the  treasurer, 
are  to  bo  entered  in  record  books  which  are 
accessible  to  the  public  BwrUm  v.  TuiUy 
80  Mich.  218,  .  7:  824 
Of  courts. 

See  also  Judombkt,  21-26. 

9.  The  records  of  the  courts  are  notice  to 
everyone,  and  all  persons  are  bound  to  know 
the  facts  they  disclose.  Fan  Bibber  v.  Ree»e, 
71  Md.  608,  6:  888 

10.  On  the  denial  of  a  rehearing  on  a  re- 
view of  the  evidence,  the  petition  for  which 
is  discourteous  and  disrespectful  in  some  of 
its  language,  the  objectionable  language  will 
not  be  perpetuated  as  a  part  of  the  record, 
but  the  petition  will  be  stricken  from  the 
files.     WaldtonY.  ^aUron^  85Cal.  251,  268, 

9:  487,  498 


RECOUPMENT. 


See  Sbt-Ovv  abo  CouirrBBCLAiM,  8-10. 


RECRIMINATION. 

In  Divorce  Case,  see  Husbaitd  and  WnrB, 
140,  146. 

iDdez  to  Notes  Pfeetftng'* 


RE-CROSS-EXAMINATION, 

See  WmrBSBES,  56. 


RECTORY. 

Tax  on,  see  Taxes,  100. 


REDEMPTION. 

Prom  Judicial  Sale,  see  Judicial  Sale,  18-20. 
Of  Lease,  see  Landlord  and  Tenant,  32.  83. 
From  Foreclosure,  see  Mobtgaoe,  98-108. 
From  Tax  Bale,  see  Taxes,  177-182. 


RED  LINE  WHEAT. 

Note  for,  see  Bills  and  Notes,  15. 


RE-ENTRY. 


For  Ejectment,  see  Ejectment,  9. 
Of  Landlord,  see  Landloiu>  and  Tenant^ 
90-98. 


REFERENCE. 


To  Conduct  Corporate  Elections,  see  Cobpo> 

RATIONS,  266. 

See  also  Aebitration,  12. 

1.  A  compulsory  reference  in  an  action  upon 
an  Insurance  policy  will  not  be  ordered,  un- 
der Wis.  Rey.  Stat.  §  2864,  on  the  ground 
that  the  trial  of  the  issue  requires  the  exami- 
nation of  a  long  account,  because  it  may  be  ne- 
cessary to  examine  bills  of  sale,  inventories,  or 
accounts  consisting  of  1,200  or  1,500  Items. 
The  examination  of  such  accounts  is  an  inci- 
dental inquiry  merely  to  determine  the  amount 
of  dama£:e8  reooyerable  on  the  policy.  Andrat 
V.  Hoinelm.  Co.  73  Wis.  642,  8:  871 

2.  A  reference  to  an  au<1itor  in  a  writ  of 
entry,  '*to  examine  the  claims  and  vouchers  and 
hear  the  parties  thereon,"  includes  all  claims 
made  by  the  parties,  and  therefore  embraces  a 
disputed  question  as  to  division  lines.  Holme* 
V.  Turner'H  FaUe  Lumber  Co.  150  Mass.  5.S5, 

6:  888 

8.  Power  to  refer  a  cause  at  Issue,  under 
Mass.  Fub.  Stat  chap.  159,  g  51,  "whether  the 
form  of  the  action  is  contract,  tort,  or  re- 
plevin," is  not  restricted  to  actions  of  the  forma 
specified,  but  extends  to  all  dvil  pioceedinea 
at  law  including  a  writ  of  entry.  £i, 

4.  Where  a  demurrer  to  a  complaint  in 
pnrtition  is  sustained  on  the  ground  of  an  ex- 
isting lease  to  defendants,  the  case  may  bo  re- 
ferr^  back  to  the  master  under  the  original 
order  of  reference,  and  leave  given  to  attack 
the  lease.     Cannon  v.  Lomax^  29  S.  C.  369. 

1:  687 
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5.  The  matter,  under  the  rule  of  Ofmrt,  can 
decide  only  on  the  admissibility  of  testimony, 
and  a  motion  that  a  person  presenVdiadase  her 
features  is  not  an  offer  of  testimony.  Biee  y. 
Rice  (N.  J.  Err.  &  App.)  47  N.  J.  liq.  &  Dick.) 
659.  11:  691 

0.  A  master  taking  testimony  in  a  suit  in 
chancery  has  no  power  to  order  a  person  who 
has  appeared  as  a  witness  hut  has  not  taken 
the  stand,  to  remoye  her  yeil  so  that  she  may 
be  identified  by  a  witness  who  is  under  azami- 
nation.  Id. 


REFORMATION. 


Of  Contract,  see  Ooktraots,  Y.  c. 

Deed,  as  Affecting  Tide,  see  Vbrdob  and 

PUROHASKB,  1. 

Will,  see  Wills,  188.    

Insurance  Policy,  see  Insttraitci,  66-60. 

Affidayit,  see  Oath  abd  AFFiDAyrr,  4. 
Joinder  of  Action  for,  see  AonoN  or  SdYt,  77. 
Sufficiency  of  Proof  of,  see  EyiDBNOB,  821. 


REFORM  SCHOOLa 

See  HousB  ov  Cobbbotion. 


REFRESHING  MEMORY. 

See  Wrri^BSSBB,  84 


^  ♦^i 


REGISTRATION. 

8ee,VoTEB8  abd  Elbctionb,  I.  b 
See  also  Rboobds. 


REHEARING. 


On  Appeal,  see  Appbal  and  Ebbor,  879-884. 
Power    of    Legislature   to   Authorize,    see 

Courts,  68. 
Of  Decree,  see  JiiDOiiBNT,  189. 
{Striking  out  Petition  for,  see  Rboobds,  10. 


REINSURANCE. 


Right  of  Action  on  Ck)ntract  for,  see  Action 

OB  Suit,  31. 
Contract  of,  see  Insubance,  VII. 


RELATIVE. 

Who  Is,  sec  Dbscent  and  Dibtbibutxoh,  2. 


RELATOR. 


In  Mandamus,  see  MANDAinre,  08-71. 
Hee  Indaz  to  Notes  Prooedliig>. 


Of  Railroad,  Required  by  Relief  Assodatkn, 

see  CoNTBAOTS,  182. 
ConsiJeration  of,  see  Contbagtb,  22. 
As  Consideration,  see  Cohtbactb,  28. 
Of  StociLholders,  see  Cobfobatiohb,  %iS. 
Under  Mistake  of  Facts,  see  Ihsubabcb,  348. 
Of  Mortgage,  see  Mobtgaob,  50-^68. 

1.  The  release  by  a  married  woman  of  the 
riffht  of  action  for  a  personal  injuir  in  the 
District  of  Columbia  cannot  affect  ner  hus- 
band's right  of  action,  although  by  the  law 
of  her  domicil  she  had  a  personal  right  of  ac- 
tion for  the  injury.  SnathaU  y.  Metropolitan 
22.  Co.  8  MaclLey,  899,  10:  746 

2.  A  release  of  the  grantee  by  the  grantor 
from  a  ooyenant  in  the  deed  assuming  an  out- 
standing mortgage  on  the  premises,  cannot 
prejudice  the  mortgagee's  right  to  hold  the 
grantee  as  his  debtor;  at  least  where  the  cred- 
itor has  already  learned  of  the  grantee's  prom- 
^  and  has  assented  to  and  adopted  it     Oif- 

Md  V.  Oarrigan,  117  N.  Y.  257,  6:  610 

8.  A  passenger  inlAred  by  a  collision  of 
cars  belonging  to  different  companies,  who 
settles  with  one  of  them  and  executes  a  re- 
lease by  which  he  agrees  to  prosecute  his 
claim  against  the  other,  and,  in  case  he  re- 
covers, to  reimburse  the  company  released  for 
the  money  received  from  it,  is  thereby  barred 
from  maintaining  an  action  against  the  other 
company.  Seither  v.  Philadelphia  IVaetian 
Oo.  125  Pa.  897,  4:  64 

4.  A  release  to  a  railroad  company  of  a  risht 
of  way  across  certain  lands,  with  a  further 
release  of  the  company  from  all  clainu  for 
damages  by  reason  of  the  taking  and  udng  of 
the  land  for  said  railroad,  or  by  reason  oi  the 
construction  and  maintenance  of  the  said  rail- 
road on  and  over  said  land,  will  bar  the  owner 
of  the  land  from  subsequently  recovering  dam- 
aces  for  the  overflowing  of  his  Umd  by  reason 
of  the  construction  of  a  ditch  and  culvert  by  the 
railroad  company  in  the  particular  manner,  for 
drainage  purposes,  long  after  the  original  con- 
struction of  the  road.  Updegro^  v.  Pennei/l' 
vaniaA  F.  B.  Co.  182  Pa.  540,  7:  818 


RELEVANCT. 

Of  Evidence,  see  Evtdbncb,  XL 


RELIEF  ASSOCIATiON& 

By-Law  Requiring  Release  of  Railroad^  see 

Contbagtb,  1^. 
Damages  against,  see  Damaobs,  246. 
Evidence  as  to  Membership,see  £vidbhc»»791. 
Insurance  by,  see  Ihsubancb,  84. 


REUGION. 

Judicial  Notice  of,  see  Eyidbnoi,  45. 
Instruction  of  Ohild  in,  see  Ibfant8,  2 
Teaching  in  Schools,  see  Bohoolb,  88-86. 
For  Refigious  BeUef  of  Witnaaa,  Me  Wn^ 

NB88BS,  2. 


RELIGIOUS  BOOKS;  RELIGIOUS  SOCIETIES. 
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REUGIOUS  BOOKS. 

TroBtto  Publish,  see  Chabitibs,  11. 
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REUGIOUS  SOCIETIES. 

Oifts  for,  gee  OHABrrnes,  16,  ^6,  27,  85. 

Protection  of  Fund  Held  by,  for  Charity,  seo 
Chabitiss,  49-55. 

Impairment  of  Contract  by  Chanee  of  Use  of 
Property,  see  Contbacts,  880. 

Estoppel  as  to  Withdrawal  from,  see  Estop- 
pel, 46. 

Canons  and  Decrees  of,  as  Evidence,  see  Eti- 

DSNCE,  852. 

As  to  Exemption  of  Property  of,  from  Local 
Assessment,  see  Publio  Ii£PBOtehsnt8, 
82-34. 

Condition  in  Deed  for  Church,  see  RsAii 
Pbopebtt,  16. 

Tax  on,  see  Taxbs,  97-100.  

!•  A  Toung  Men's  Christian  Association  not 
exercising  any  ecclesiastical  control  over  Its 
members,  or  prescribing  any  form  of  worship 
for  them,  or  subjecting  them  to  any  discipline 
for  failure  to  conform  to  its  rules,  !s  not  a  cor- 
poration "formed  for  religious  purposes,"^ 
4.  e,,  for  purposes  of  religious  worship, — so  as 
to  be  forbidden  by  the  Illinois  Corporation  Act 
of  1872  to  acquire  more  than  10  acres  of  land. 
The  association  contemplates  benevolent  aad 
missionaiy  work,  rather  than  religious  wor- 
ship.   Hamsher  v.  Hamsher,  182  Bl.  278, 

8:  556 

2.  The  incorporation  of  church  agencies- 
such  as  a  missionanr  society— is  not  within  the 
prohibition  of  the  Virginia  Constitution  against 
iDcorporation  of  a  church  or  religious  denom- 
ination. Pretibytencm  Qen&rdl  AsMtMy  v. 
Guthrie,  86  Va.  125,  6:  821 

Power  of  courts. 

8.  The  jurisdiction  of  a  civil  court  to  ad- 
Judge  aoy  ecclesiastical  matter  must  result  as 
«  mere  incident  to  the  determination  of  some 
property-right.  Hanee  y.  Busby,  91  Tenn. 
803,  16:  801 

4.  The  decisiop  of  an  association  of  churches 
to  which  both  factions  of  a  church  belonging 
to  the  association  have  submitted  their  claims, 
even  if  it  is  merely  advisory,  is  entitled  to 
great  weight  in  the  courts  on  the  questions  of 
religious  doctrine,  discipline,  faith,  and  prac- 
tice. Smith  V.  PikUffo  (Ind.)  19:  488 
EzGOiiimfiiilc»tioii« 

5.  A  church  organization  may  make  rules 
by  which  the  admission  and  expulsion  of  its 
members  are  to  be  regulated,  and  its  members 
must  conform  to  these  rules.  Jonsi  y.  £Stoli 
28  Neb.  495,  7:  826 

f\.  If  a  church  organization  has  no  rules  as 
to  the  expulsion  of  members,  thoee  of  the  com- 
mon law  prevail;  and  notice  and  opportunity 
to  answer  the  charges  made  must  be  given,  or 
an  order  of  expulsion  will  be  void.  Id. 

7.  Excommunication  by  vote  of  a  majority 
of  the  members  yoting  at  any  conference  of  a 
purely  congregational  and  independent  church, 
although  it  is  made  without  notice  to  the  ac- 
cused of  the  charges  against  him  or  opportu- 
nity to  vindicate  nims^f ,  and  under  an  erro- 

Bmm  iBdMc  to  NoiM  PraeodlB|p. 


neous  construction  of  the  usage  and  practice  of 
the  church,  is  an  act  of  the  church  which  can- 
not be  reviewed  or  interfered  with  by  a  civil 
court.  Ifdncey.  Busby,  91  Teon.  808,  16:  801 

8.  Excommunicated  members  whose  names 
have,  by  the  valid  action  of  a  church,  been  ex- 
punged from  its  roll  of  members,  cannot  stand 
lor  and  represent  members  of  the  church  in 
an  action  to  prevent  the  diversion  of  the 
church  property  from  its  lawful  uses.  Id. 
ChaiiJjfe  of  doctrine* 

9.  The  mere  adoption  by  a  religious  society 
of  a  revised  confession  of  faith  which  is  not 
antagonistic  to  the  old  one  in  force  when  prop- 
erty was  granted  in  trust  for  the  maintenance 
of  a  me&ng-house  for  the  society  does  not 
constitute  such  a  conversion  or  abuse  of  the 
trust  as  to  call  for  the  interposition  of  equity 
to  prevent  it.     Lamb  v.  Cain,  129  Ind.  486, 

14:  618 

10.  A  provision  of  a  church  constitution,  that 
no  change  shall  be  made  in  it  or  in  the  con- 
fession of  faith  unless  upon  request  of  two- 
thirds  of  the  whole  society,  means  two  thirds 
of  the  legal  votes  cast  upon  the  question,  and 
not  two  thirds  of  the  actual  number  of  mem- 
bers. Id. 

11.  The  decision  of  the  legally  constituted 
ecclesiastical  tribunal  having  jurisdiction  of 
the  matter,  that  a  proposed  revised  confession 
of  faith  and  amended  constitution  of  a  relig- 
ious society,  the  question  of  the  adoption  of 
which  had  been  submitted  to  a  vote  of  the 
society,  has  become  the  fundamental  belief 
and  constitution  of  the  society,  is  binding  up- 
on the  dvil  courtd.  Id. 

12.  A  prohibition  in  the  constitution  of  a 
religious  society,  of  a  change  in  its  confession 
of  faith,  will  not  prevent  the  submission,  to 
the  vote  of  the  society,  of  propositiODS  to  make 
such  change  and  to  amend  the  constitution  so 
as  to  allow  it  to  be  made,  at  the  same  time. 

Id. 

18.  Members  of  a  religious  society  who  ad- 
here  to  a  revised  confession  of  faith  and  an 
amended  constitution  regularly  adopted,  which 
have  been  declared  by  the  legally  constituted 
ecclesiastical  tribunal  to  be  the  fundamental 
belief  and  constitution  of  the  society,  consti- 
tute such  society  and  are  entitled  to  hold  prop- 
erty belonging  to  it;  and  those  who  refuse  to 
accept  such  changes  are  secedcrs.  Id. 

Diversion  of  property  to  new  use. 

14.  The  title  to  church  property  of  a  divided 
congregation  is  in  that  part  of  it,  whether  a 
minority  or  majority,  which  is  acting  in  har- 
mony with  its  own  law;  and  the  ecclesiastical 
laws,  usages,  customs,  and  principles  which 
were  accepted  among  them  before  the  dispute 
began,  are  the  standard  for  determining  whidi 
party  is  right.    Smith  y.  Pedigo  (Ind.) 

19:  488 

16.  The  rule  of  decorum  which  provides  that 
"  all  questions  coming  before  the  church  in 
order  shall  be  taken  up  and  determined  by  a 
majority,  except  the  reception  of  members  in 
the  church  ana  appointing  officers,"  does  not 
change  the  rule  which  prohibits  the  diversion 
of  church  property  to  uses  in  support  of  doc- 
trines different  from  thoee  to  which  it  was 
dedicated.  Id, 

16.  It  is  not  in  the  power  of  the  majority  of 
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a  religfous  society,  bj  reason  of  a  chanee  of 
religious  Tlewa,  to  carry  a  property  which  has 
been  dedicated  to  the  cbnrch  to  the  support  of 
a  new  and  different  doctrine.  Id. 

17.  Where  land  was  granted  in  trust  for 
the  use  and  benefit  of  a  congregation  of  one 
religious  denomination,  the  members  of  that 
congregation  cannot  carry  the  trust  property 
with  them  when  they  loin  another  denominar 
tion.    FihUy  v.  Brent,  87  Ya.  108,  11:  S14 

18.  The  majority  of  the  members  of  a  Baptist 
church,  although  it  is  independent  in  ffovem- 
ment,  have  no  power  to  divert  the  church  prop 
erty  to  the  propagation  of  doctrines  contrary 
to  Baptist  articles  of  faith  and  church  cove- 
nants, and.on  attempt  to  do  so,  may  be  enjoined 
from  interfering  with  the  proper  use  and  con- 
trol of  the  property  bv  the  minority.  ML  ZUm 
Baptist  Chureh  v.  Whitmore,  88  Iowa,  138. 

18:  198 

19.  The  decision  of  a  Baptist  council  on  the 
joint  call  of  both  factions  of  a  Baptist  church, 
which  agree  to  accept  it  as  final,  that  the  doc> 
trines  taught  by  the  majority  faction  are  not 
in  harmony  with  the  teachings  of  the  denom- 
ination, is  conclusive  and  may  be  adopted  by  a 
court  as  the  basis  of  its  action  in  giving  the 
control  of  the  church  property  to  the  other 
faction.  Id, 
Title  to  property. 

20.  Wiiere  a  church  organization  not  incorpo- 
rated purchases  real  estate  for  the  benefit  of 
such  congregation,  and  the  purchase  price  is 
paid,  the  property  improTeo,  and  possession 
retained  by  such  congregation,  and  the  prop- 
erty is  conveyed  to  some  person  in  trust  for 
such  church  and  congregation,  a  trust  is  there- 
by created  that  may  be  enforced,  although  not 
in  writing;  and  it  can  make  no  difference  that 
the  person  to  whom  the  land  is  conyeved  is  the 
bishop  of  the  denomination  of  which  said 
church  is  a  port,  jfink  y.  Uinac/ietd,  40  Kan. 
271,  8:  146 

21.  An  addition  to  a  church  built  from  a  fund 
raised  by  a  church  guild  or  society  on  the 
church  premises,  and  with  permission  of  the 
yestry  of  the  church,  becomes  the  property  of 
the  church,  and  does  not  belong  to  the  mem- 
bers of  the  guild.  Bead  v.  St.  Ambroee  Chureli 
187Pa.  82u,  11:  787 

Hlrinff  and  pajriiiff  pastor. 

22.  According  t^  the  usage  and  discipline  of 
the  Presbyterian  Church  in  the  United  States, 
the  call  of  a  congregation  for  the  services  of  a 
regular  pastor,  and  the  proceedings  of  the  par 
ties  under  it,  are  subject  to  the  decision  of  the 
presbytery  having  jurisdiction;  and  the  regu- 
lar pastoral  relation  Is  constituted  by  the  pres- 
byt^  after  due  acceptance;  and  until  such 
acceptance  by  him  no  dvll  contract  for  his 
permanent  employoMnt  as  regular  pastor  at 
the  stipulated  compensation  can  be  formed  or 
msde  obligatory  upon  the  congregation.  West 
y.  8t,  Paul  First  Pretbtft^rian  Ohurehy  41  Minn. 
94,  4:  698 

28.  In  a  Presbyterian  church  in  the  United 
Btates,  where  by  mutual  consent  SOTyices  of  a 
pastor  who  has  been  called  by  the  church  are 
accepted  as  rendered,  under  or  hi  pursuance 
of  a  call  to  him  by  the  church  and  without 
confirmation  of  pastoral  relations  by  the  pres- 
bytery, the  relation  must  be  regarded  as  tem- 
porary only,  pending  his  decision  as  to  acc^t- 

See  Indek  to  Note*  Preeedfag. 


ance  of  the  call;  and  no  pemianent  obligatioD 
rests  upon  the  congregation  to  pay  him  as  if 
the  regular' pastoral  relation  liad  been  duly 
constituted,  or  loneer  than  it  may  ocMisent  to 
such  employment;  but  for  actual  aeryloes  so 
rendered,  the  rate  of  compensation  fixed  in  the 
call  may  be  referred  to  and  properly  adopted 
as  the  measure  of  liis  compensation.  Id. 

24.  Under  Minn.  Gen.  Stat.  1878,  chap.  34, 
§  226,  relating  to  religious  corporations,  the 
sole  authority  to  ascertain  and  fix  the  salary  or 
compensation  to  be  paid  to  a  minister  is  vested 
in  the  society  or  congregation.  Id. 

25.  Where  the  trustees  of  an  unincorporated  re- 
ligious society,  regularly  elected  lor  the  pur- 
pose of  managing  its  financial  affairs,  use  money 
adyanced  by  the  nastor,  who  is  also  a  member 
of  the  board  of  finance,  in  the  erection  of  a 
church  edifice,  and  also  allow  his  salary  to  re- 
main in  arrears,  which  transactions  are  shown 
on  books  of  the  society  rmlarly  kept  by  its 
proper  officer,  and  the  total  amount  of  indebt- 
edness to  the  pastor  is  publicly  stated  from  time 
to  time  before  the  assembled  congregation,  and 
finally  a  committee  is  appointed  to  settle  the 
account,  which  is  done  and  the  amount  found 
due  stated  to  the  congregation  and  credited  to 
.the  pastor  on  the  society's  books,  with  no  objec- 
tion on  the  part  of  the  membm,  who  acqui- 
esce therein  for  seyeral  years,  they  will  be  held, 
in  a  suit  to  recoyer  the  amount  from  them  in- 
diyidually,  to  haye  authorized  the  settlement 
and  to  have  afterwards  ratified  it,  so  as  to  be 
bound  thereby.    Bft^hy  y.  Blake^  77  Wis.  394, 

9:  664 

26.  A*  church  site  and  edifice  may  be  sold  to 
pay  the  salary  of  the  pastor.  In  contemplation 
of  law,  Justice  is  not  only  a  cardinal,  but  the 
pontifical,  yirtoe.  LyoM  y.  Ptantsrs  Loan  d 
JSav.  Bank,  86  Ga.  485,  16:  156 
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Descent  of,  see  Dxscbnt  and  Distkibutiok, 

6. 
Homestead  in,  see  Homestead,  29. 
In  Real  Estate  Generally,  see  Real  Pbopes- 

TY    I.  C. 

Under  Will,  see  Wnxs,  III.  g. 

Vested  under  Will,  see  Wills,  126, 127. 


REMAINDERHEN. 

Adyerse   Possession  against,   see  ADyERSS 

Possession,  83-87. 
Sale  of  Infant's  Remainder,  see  Infants,  88. 
Runnine  of  Statute  against,  see  Limitation 

OP  AoTiONS,  54,  55. 

See  also  Life  Tenants. 


Choice  or  Form  of,  see  Action  or  Suit,  IL 
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BSMITTITUB. 

On  Appeal,  see  Appeal  and  Ebbob,  86&- 
M7. 


REMOVAIi  OF  CAUSE& 

I.  Right  of. 

a.  In  OeneraL 

b.  On  Oreund  of  Oitiesnahip. 

c.  I\n'  Local  Pr^dio$. 

II.  Pbocedurb. 

a.  In  Oeneral, 

b.  IVme  for  BemoDoL 


L  Rioht  op. 
a.  In  Oeneral. 

1.  A  proceeding  to  probate  a  will  ooyering 
property  in  two  Statee,  the  propounder  and 
caveators  being  citizens  of  different  States,  Is  a 
suit  removabie  from  a  state  to  a  federal  court. 
Broadhead  v.  8ftoemaker  (0.  0.  N.  D.  Ga.)  44 
Fed.  Rep.  518,  lis  667 

2.  The  nature  of  the  action,  and  not  its 
form,  determines  the  question  whether  it  is 
"any  suit  of  a  ciTil  nature  at  law  or  in  equity," 
within  the  meaning  of  the  Actof  Congress  au- 
thorizing a  removal  from  a  state  to  a  federal 
court.  Stats  y.  OMcaao,  B,  dt  Q.  B.  Oo.  (C. 
C.  S.  D.  Iowa)  87  Fed.  Rep.  497,        8s  664 

8.  An  action,  although  civil  in  form,  brought 
t»y  a  State  to  collect  a  penalty  for  violating  the 
criminal  laws  of  the  State,  where  no  indiTidnal 
right  is  asserted  and  no  private  injury  to  be 
compensated  or  redressed,  is  not  a  '*  suit  of  a 
civil  natore"  which  can  be  removed  to  a  f eder- 
eX  court.  Id, 

4.  Where  the  contest  is  about  the  facts 
only,  the  law  being  undisputed,  there  can  be 
no  removal  on  the  ground  that  the  cause  arises 
under  a  statute  of  the  United  States.  Atutin 
V.  Oagan  (C.  C.  N.  D.  Cal)  14  Sawy.  151,  89 
Fed.  Rep.  626.  6s  476 
Waiver  of  iteht. 

5.  So  much  <?  W.  Va.  Code,  chap.  54,  §  80, 
as  declares  that  foreign  railroad  corporations 
doine  business  in  that  State  shall  in  all  suits 
and  legal  proceedings  be  held  and  treated  as 
domestic  corporations  of  that  State,  and  re- 
quires anv  such  corporation  to  file  an  agree- 
ment to  that  effect,  is,  so  far  as  it  attempts  to 
deprive  such  corporation  of  the  right  to  remove 
U)  the  federal  courts  suits  brought  by  or 
against  it  in  the  courts  of  that  State,  in  cases 
in  which  it  would  otherwise  be  entitled  to  such 
right,  inoperative  and  void,  and  such  foreign 
corporation  may  exercise  such  right  in  any 
proper  case,  notwithstanding  it  hu  executed 
and  filed  such  agreement  in  pursuance  of  the 
provisions  of  said  statute.  Sece  y.  Newport 
New  db  M.  V.  Oo.  82  W.  Va.  164,  8:  67S 
In  eriiMilwal  ease. 

6.  When  Tutty,  a  white  man,  and  Ward, 
a  negro  woman,  were  indicted  in  the  State 
courU  for  fornication,  and  thereafter  repaired 
to  the  District  of  Columbia  and  were  married, 
immediately  returning  to  Georgia,  and  there- 
upon  attempted  to  remove  into  the  United 
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States  court  the  indictments  pending  against 
them,  the  petition  for  removal  was  denied  and 
the  indictments  remanded  to  the  court  of  the 
state.  StaU  v.  TuXty  (C.  0.  S.  D.  Ga.)  41 
Fed.  Rep.  758,  7s  60 


b.  On  Ground  of  Citizenahip. 

7.  A  suit  between  a  state  and  the  citizens 
of  another  State  cannot  be  removed  from  a 
sute  court  into  a  United  States  Circuit  Court 
•n  the  ground  of  the  citizenship  of  the  parties. 
Fergueon  v.  Boee  (0.  0.  E.  D.  N.  Y.)  88  Fed. 
Rep.  161,  8s  8S8 

8.  A  cause  between  citizens  of  different 
States,  neither  of  whom  \a  a  resident  or  citizen 
of  the  State  where  the  action  is^rought,  may 
be  removed  into  the  Circuit  Court  of  the  Unit- 
ed States  for  that  district,  although  such  court 
would  not  have  lurisdicticm  of  an  original  suit 
between  the  partksL  Bh^glM  mnt  SaL  Bank 
v.  MerehanU  Bank  (C.  O.  N.  D.  Ga.)  87  Fed. 
Rep.  657.  2s  469 

9.  A  suit  in  a  state  court  against  a  corpora* 
tion  ana  its  (Urectors  jomtiv,  to  cancel  sut>- 
scriptioQs  to  corporate  stock  and  compel  the 
refunding  of  the  amounts  already  paia  there- 
on, where  one  director  is  a  citizen  of  the  Dis- 
trict of  Columbia  or  of  Uie  same  State  as  plain- 
tiff, is  not  removable  to  the  Federal  court,  un- 
der the  Act  of  Congress  of  Karch  8, 1887,  g  2, 
giving  a  right  of  removal  in  a  suit  in  which  the 
controversy  is  wholly  between  citizens  of  dif- 
ferent States.  Seddon  v.  Virginia.  T.  db  0.  Bteel 
d  I.  Oo,  (C.  C.  W.  D.  Va.)  86  Fed.  Rep.  6. 

Is  108 
Corporatioiui. 

10.  A  corporation  created  under  the  laws  of 
one  State  cannot  become  a  resident  of  another 
State,  although  doing  business  therein,  so  as  to 
deprive  it  of  the  right  to  remove  a  cause  to  a 
federal  court  from  a  state  court.  Myere  v. 
Murray  (C.  C.  S.  D.  Iowa)  48  Fed.  Rep.  605. 

lis  816 
11.  The  adoption  of  a  Missouri  corponition  as  a 
corporation  of  Arlsansas  does  not  take  away 
its  cliaracter  as  a  Missouri  corporation,  or  pre- 
vent it,  when  sued  by  a  citizen  of  Arkansas  in 
a  court  of  that  State,  from  removing  the  suit 
to  a  federal  court.  Step^tens  v.  St,  Louis  d  &. 
F.  B.  Oo.  (C.  C.  W.  D.  Ark.)  47  Fed.  Rep. 
580,  14s  184 

S«T«ra1»l«  eontroT«rsl«a* 

12.  A  suit  for  the  possession  of  land  and 
for  damages  to  crops  and  buildings,  by  tiic 
alleged  owner  of  the  property,  against  one  in 
posMSsion  and  his  lessors,  who  claim  title,  and 
also  against  other  parties  claiming  title,  in- 
volves a  separable  controversy  between  the 
plaintiff  and  the  tenant  and  his  lessors,  within 
the  provisions  of  the  Act  of  1888,  g  2,  permit- 
ting such  suits  to  be  removed  to  the  Cirouit 
Court  of  the  United  States,  if  the  petitioner 
does  not  aver  that  defendants  claim  title  Jointly 
or  under  one  source  of  title,  but  does  aver  that 
such  other  parties  will  each  claim  to  be  owner 
in  fee  simple,  the  purpose  of  the  suit  being  to 
settle  the  adverse  claims  of  title  on  the  part  of 
anv  and  all  of  the  defendants.  Stanbroftffh  v. 
Oook  (C.  C.  K.  D.  Iowa)  88  Fed.  Rep.  869. 

8s  400 

18.  Citizenship  in  the  state  in  whose  court  a 
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0ult  iB  brought  will  not  prevent  a  defendant 
from  romoving  a  separable  controveray  therein 
between  himself  and  a  plaintiff  who  is  a  citl- 
sen  of  another  State,  to  a  Circuit  Court  of  the 
United  States,  under  the  Act  of  1888,  ^2.  Id. 

14.  The  presence  upon  the  record  of  one 
who  is  merely  an  agent  or  attorney  for  the 
principal  defendant  will  not  affect  the  right  to 
remoye  a  cause  from  a  state  to  a  federal  courts 
as  between  the  principal  parties  to  the  ^^f^- 
troveray.  Myers  v.  Murray  (C.  C.  8.  D. 
Iowa)  43  Fed.  Rep.  696,  11:  216 

c.  JPbr  Local  Pr^udic&. 

15.  At  law  a  federal  court  has  Jurisdiction 
of  an  action  upon  a  policy  of  insurance  brought 
in  a  state  court  by  a  foreign  assignee  of  the 
policy  against  an  insurer  who  is  a  citizen  of 
the  State  where  the  suit  is  brought,  and  thence 
removed  to  the  federal  court  under  the  local- 
prejudice  clause  of  the  Act  of  1875,  although 
the  insurer  and  insured  are  citizens  of  ue 
same  State.  Bomibaum  ▼.  OouneU  Muff$  In». 
Co,  (C.  C.N.D.Iowa)  87  Fed.Rep.724,  8:  189 

16.  Under  the  Act  of  March  i,  1887,  §  2,  d. 
4,  a  foreini  corporation  sued  with  corpora- 
tions of  the  same  state  as  the  plaintiff,  on  a 
joint  liability  for  personal  injuries,  may  re- 
move the  cause  to  uie  federal  court  for  local 

rejudice.    WMan  v.  JViw  York,  L.  B.  d  W, 
~   Co.  (0.  0.  N.  D.  Ohio)  86  Fed.  Rep.  849, 

It  66 

17.  The  right  of  removal  under  that  clause 
is  not  confined  to  a  separable  controversy  be- 
tween plaintiff  and  defendant  seeking  the  re- 
moval ;  such  cases  are  provided  for  bv  clause 
3 ;  and  under  clause  4  a  remand  may  be  made 
as  to  resident  defendants  who  can  be  separ- 
ated after  the  entire  suit  has  been  removed  by 
the  nonresident  defendant.  Id. 

18.  U.  8.  Rev.  Stat.  §  689,  cl.  8,  requiring 
all  the  parties  on  one  siae  to  oe  ciazens  oi  cuiter- 
ent  States  from  those  on  the  other  side,  to  en- 
title them  to  removal  for  local  prejudice,  is  re- 
pealed by  the  Act  of  March  8,  1887,  g  2,  cL  4, 
givine  nonresident  defendants  the  right  of  re- 
moval for  local  prejudice,  and  g  6,  providing 
that  all  laws  or  parts  thereof  *'in  conflict  here- 
with are  hereby  repealed. "  Id, 

19.  The  Act  of  March  8,  1887,  g  2,  d.  4.  au- 
thorizing the  removal  of  a  cause  from  the  State 
to  the  Federal  court  by  a  nonresident  defend- 
ant for  local  prejudice,  is  not  unconstitutional, 
although  by  virtue  of  the  removal  the  circuit 
court  obtains  jurisdiction  of  the  entire  cause, 
including  controversies  between  plaintiff  and 
any  resident  defendants.  Id. 

20.  The  jurisdiction  of  the  United  States  cir- 
cuit court,  on  the  removal  of  a  cause  from  the 
State  court  by  a  nonresident  defendant  for  lo- 
cal prejudice,  is  not  affected  by  the  fact  that 
Congress  has  not  given  it  original  Jurisdiction 
of  such  case.  id. 

21.  The  right  of  a  nonresident  defendant  to  j 
remove  a  suit  from  any  state  court  to  the 
circuit  court  of  the  United  States  upon  the 

f  round  of  preiudice  or  local  influence  is  con- 
ned to  cases  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  hiterest  and  costs,  the  sum 
or  value  of  $2,000.  Bimbawr  y.  MiUer  (Neb. ) 
80  Neb.  161,  9:  888 

But  see  contra^  case  next  following. 
Sae  Indaz  to  Notes  Proeo4la0b 


22.  The  amount  hivolred  in  the  controrersy 
is  not  an  element  in  determining  the  remova- 
bility of  a  suit  from  a  state  court  to  a  Circuit 
Qoxat  of  the  United  States  on  the  ground  of 
prejudice  and  local  influence,  under  the  Act  of 
Aug.  18, 188a  McIMrmaU  v.  Ohicaoo  <i  N. 
W.  B.  Co.  (0.  C.  N,  D.  Iowa)  38  Fed.  Rep. 
629,  8:  466 


n.  Pbocbdubs. 

a.  In  General. 

28.  Irregularity  in  filing  the  afiEldavit  and 
bond  for  removal  the  day  before  taking  the 
formal  order  making  the  movant  a  party  and 
removing  the  cause  was  cured  by  such  order. 
Sheffield  First  Nat.  Bank  r.  MerehanU  Bank 
(0.  C.  N.  D.  Ga.)  87  Fed.  Rep.  657,    8:  469 

24.  That  the  removal  of  a  cause  into  a  United 
States  Circuit  Court  was  had  upon  application 
of  the  party  moving  to  dismiss  the  same  for 
want  of  jurisdiction  is  immaterial,  and  the 
cause  will  be  dismissed  upon  his  motion,  if  the 
controversy  is  in  fact  one  of  which  the  court 
has  no  jurisdiction.  FBrgtuonr.  Boss  (C.  C. 
£.  D.  N.  Y.)  88  Fed.  Rep.  161,  8:  828 

25.  In  order  to  remove  a  cause  on  the  ground 
that  it  arises  under  a  statute  of  the  United 
States,  the  record  must  affirmatively  show,  from 
the  facts  alleged,  that  some  disputed  ooostruo- 
tion  of  the  statute  will  arise.  Austin  v.  Oagan 
(C.  0.  N.  D.  Cal.)  14  Sawy.  151,  89  Fed.  Rep. 
626,  6:  476 

26.  The  record  and  petition  for  removal  of 
a  cause  from  the  state  to  the  federal  court 
must  show  the  citizenship  of  the  petitioners 
at  the  commencement  of  the  suit  Seddon  v. 
Virginia,  T.  db  C.  Steel  dl.  Co.  [Q.  C.  W.  D. 
Va.)  86  Fed.  Rep.  6,  1:  108 

27.  An  averment,  in  a  petition  to  remove  a 
cause  from  a  state  to  a  federal  court,  that  pe- 
titioner is  a  corporation  created  under  the  laws 
of  a  State  oUier  than  that  in  which  the  suit  k 
brought,  sufficiently  shows  that  the  removal  is 
aougnt  by  a  nonresident  of  the  latter  States 
Myers  v.  Murray  (C.  C.  8.  D.  Iowa)  48  Fed. 
Kep.  695,  11:816 

2^.  An  allegation  in  a  complaint  in  a  state 
court,  that  the  parties  are  residents  of  certain 
places,  naming  them,  cannot  aid  a  subsequent 
allegation  in  a  petition  to  remove  the  cause  to 
a  United  States  court  on  account  of  the  diverse 
citizenship  of  the  parties,  which  is  insufficient 
because  it  fails  to  allege  that  the  diverse  cit- 
izenship existed  at  the  commencement  ol  the 
action,  although  it  avers  that  such  diversity 
existed  at  the  time  of  filing  the  petition  for 
removal,  and  the  allegation  of  citizenship  cor- 
responds with  the  allegation  of  residence  in 
the  complaint.  Hemdon  v.  JBtna  F.  Ins.  Co. 
107  N.  C.  194,  10:  88 

29Tunder  U.  S.  Rev.  Stat,  g  689,  a  petition 
and  affidavit  for  removal  of  a  cause,  stating 
thatdefendant  will  notbe  able,  because  of  pre- 
judice and  local  influence,  to  obtain  juirtioe  in 
the  State  court  in  which  it  is  brought^  or  in 
any  State  court  to  which  it  can  be  removed,  is 
nifflcient,  although  there  is  no  statement  as  to 
what  affiant  had  "reason  to  believe  and  does 
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beliere.*'    Whelan  v.  Neto  Tcrky  L.  E,  db  W. 
R  Oa.  (0.  C.  N.  D.  Ohio)  85  Fed.  Rep.  849, 

1:  66 

80.  The  existence  of  prejudice  or  local  influ- 
ence may  be  shown  by  the  €X  parte  sUfidavlt  of 
the  defendant  seeking  the  removal  therefor; 
and  it  is  not  a  Jurisdictional  fact  inYolving  a 
Judicial  inyestigation  after  notice  to  the  ad- 
verse party.  Id, 

81.  A  pedtion  for  the  remoTal  of  a  cause, 
and  an  affidavit  in  its  support,  both  averring  in 
positive  terms  that  from  prejudice  or  local  in- 
fluence defendant  will  not  be  able  to  obtain 
Justice  in  the  state  court,  or  in  bdj  other  state 
court  to  which  he  might  remove  the  cause,  un- 
der tiie  laws  of  the  State,  entitle  him  to  the  re- 
moval of  the  cause  without  further  raoof  of 
such  facts.  HuMuH  v.  dneinnati.  If,  0.  A 
T.  P.  B,  Oa.  (0.  C.  N.  D.  Tenn.)  8:  646; 
Cooper  V.  Bichmand  dsD.R  Co.  (C.  G.  N.  D. 
Oa.)  42  Fed.  Rep.  697,  Citing  conflicting  de- 
cisions on  the  question.  8:  866 
S«e  contra,  cases  following. 

83.  An  affidavit  for  the  removal  of  a  cause  on 
the  ground  that  "  from  prejudice  or  local  in- 
fluence the  said  defendant  will  not  be  able  to 
obtain  Justice^  in  the  state  court,  stating  no 
facts  on  which  this  conclusion  is  baaed,  is  in- 
sufficient. Bfnmyiioania  Ok  v.  Vereten  (HI.) 
140  111.  687,  16:  798 

88.  A  petition  for  removal,  accompanied  by 
an  affidavit  by  a  person  authorized  to  make  it, 
stating  of  his  own  knowledge  the  existence  of 
prejudice  and  local  influence,  ,is  sufficient  to 
Justify  an  order  of  removal;  and  the  adverse 
putj  will  not  be  allowed  to  traverse,  nor  will 
Uie  court  hear  evidence  as  to  the  truth  of,  the 
affidavit.  Brodhead  v.  Slioemaker  (C.  C.  K. 
D.  Qa.)  44  Fed.  Rep.  518,  1  Is  667 

b.  I^mefifr  Bemoeal. 

84.  An  application  for  removal  on  the 
ground  that  tbe  cause  arises  under  a  federal 
statute  must  be  made  at  or  before  the  expira- 
tion of  tbe  time  to  answer,  as  prescribed  by 
the  statutes  or  rules  of  the  court  m  force  at  the 
time  of  service  of  summons.    Atutin  t.  Ga^ 

fan  (C.  C.  N.  D.  Gal.)  14  Sawy.  161,  89  Fed. 
lep.  626.  '  6s  476 

86.  The  bond,  as  well  as  a  petition,  re- 
quired by  the  statute  of  1887,  upon  removal 
on  the  ground  that  the  cause  arises  under  a 
federal  statute,  jnust  be  filed  at  or  before  the 
thne  of  answering  expires.  Id. 

86.  The  court  cannot,  by  an  order  made 
after  the  expiration  of  the  time  to  answer,  di- 
recting the  bond  to  be  filed  nunc  pro  tunc  as  of 
a  day  prior  to  such  expiration  of  time,  cut  off 
the  right  of  the  plaindif  to  remain  in  the  state 
court,  which  has  already  become  vested  and 
fixed  under  the  statute.  Id. 

87.  An  amendment  to  a  complaint  in  a  state 
court,  changing  the  amount  of  damages 
claimed  from  a  sum  less  than  the  amount  ne- 
cessary to  authorize  a  removal  to  a  federal 
court  to  an  amount  greater  than  that  sum,  is 
the  beginning  of  a  new  suit  so  far  as  relates  to 
the  time  within  which  an  application  for  re- 
moval can  be  made.  Htukini  y.  OineinnaH,  li. 
O.  d^T.P.  B.  Co.  (0,  C.  N.  D.  Tenn.)  87  Fed. 
iiep.  604,  8s  646 

&.  An  application  for  the  removal  of  a 
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cause  on  the  ground  of  prejudice  or  local  in- 
fluence may  be  made  at  any  time  before  the 
final  hearing  of  the  case.  Id, 

89.  This  is  the  rule,  notwithstanding  there 
has  been  one  trial  in  the  state  court.     Brod- 
head V.  Shoemaker  (G.  0.  N.  D.  Ga.)  44  Fed. 
Rep.  618,  lis  667 

40.  An  application  made  after  the  cause 
has  been  heard  on  demurrer  in  the  state 
court,  and  after  issue  joined,  is  not  too  late. 
Whelan  v.  New  Fork,  L.  E.  db  W,  R  Co.  (C, 
C.  N.  D.  Ohio)  86  Fed.  Rep.  849,  Is  66. 


RENDITION. 

Of  Fugitive^  see  ExTiunrnoN,  6-10. 
Of  Judgment^  see  Judqmsnt,  L 


BENT  CHARGE. 

Of  Annuity,  see  AmnnnBS,  8. 


RENTS. 


Right  to,  under  Fraudulent  Conveyance,  see 

FBjLUD  ASD  FBAUDUIiKRT   CONTKTANCBS, 
66. 

Rights  of  Gotenants  in,  see  Gotenahot,  8. 
Gompensation  for,  in  Gondemnation  Case,  see 

EmiriNT  DoMAiK,  86. 
Liability  for,  see  Lajvdlobd  akd  Tenant, 

o8— o9. 

Gift  of  Rents  and  Profits,  as  Passing  Reai 
Estate,  see  Wills,  100, 101. 


REPEAL 


Of  Statutes,  see  Btatutbb,  IIL 


REPLEVIN. 

Of  Furniture  of  Hall  Association,  see  Aasoci> 

ATIONS,  4. 

Damages  in,  see  Damages,  183. 

Set-On  in,  see  Sbt-Ovf  and  Goiintbrclaim,4. 

1.  One  who  has  possession  of  goods,  being 
entitled  to  keep  tnem  as  against  anyone  not 
having  a  better  title,  can  maintain  in  replevin 
for  them.  Odd  FeUowe  HaU  Am90.  v.  McAU 
lister,  168  Mass.  d92,  lit  17a 

2.  An  administrator  may  maintain  replevin 
in  his  own  name  to  recover  possession  of 
chattels  belonging  to  his  intestate's  estate. 
Kent  V.  BothuM,  162  Mass.  841,  9:  668 
For  property  aolcL 

8.  The  mere  fact  that  an  exchange  of  horses 
was  made  in  violation  of  the  Sunday  law  wilt* 
not  entitle  one  of  the  parties  to  tender  back  the 
horse  received  by  him  and  fiiaintaln  replevin 
to  recover  possession  of  the  one  parted  with. 
Kelley  v.  Coegrove  (Iowa)  17:  779- 
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4.  Where  negotiable  notes  have  been  received 
for  goods  purchased,  replevin  can  be  main- 
tained for  the  fpoods  onl v  after  a  tender  of  the 
notes  and  rescission  of  ihe  contract.  Thomp' 
4onY.  Peck,  115  Ind.  513.  1;  SOI 

5.  The  right  of  recovery  in  replevin  must 
exist  at  the  commencement  of  the  action,  and 
cannot  be  created  by  bringing  into  court  the 
notes  received  for  the  property  replevied,  and 
offerinj^  to  surrender  them  up  as  the  court 
may  direct.  Id^ 

6.  Where  there  were  independent  sales  of 
goods  the  first  sixteen  months  before  tne  pur- 
chasers failed;  and,  six  months  after  goods 
were  delivered,  the  purchasers  executed  three 
negotiable  notes  In  settlement,  two  of  which 
were  paid;  and  nearly  all  the  goods  first  pur- 
chased had  been  retailed, — ^the  vendors  cannot 
maintain  replevin  for  all  of  the  goods  unsold, 
while  retaining  the  money  and  note  received 
on  the  sale.  Id. 

7.  Replevin  may  be  maintained  by  one  co- 
tenant  m  common  in  his  own  name,  without 
joining  his  co-tenants,  to  recover  possession  of 
all  the  logs  cut  upon  lands  held  in  common, 
under  a  contract  made  by  him  alone  with  the 
coosent  of  the  life  tenant  and  the  passive  ac- 
quiescence of  hu  co-tenants,  for  the  sale  of 
such  logs,  by  which  he  reserved  a  lien  thereon 
for  security  of  the  purchase  money,  against 
either  the  purchaser  or  his  assignee  with  notice; 
at  least  where  the  other  co-tenants  never  inter- 
fered witii  the  possession  taken  under  the 
contract.    Ferguson  v.  Bafferty,  128  Pa.  887, 

6:  88 


8.  Replevin  for  chattels  taken  on  trial,  with 
the  right  of  purchase  on  making  payment  at 
a  stated  time,  lies  without  demand  upon  de- 
fault in  making  the  payment.  Bsek  v.  Bone- 
blight,  75  Iowa,  08,  1:  166 
For  propelrtx  held  by  officer, 

9.  A  pei'son  whose  goods  are  seized  under 
a  writ  of  attachment  cannot  maintain  replevin 
against  the  officer  on  the  ground  that  the 
goods  are  exempt  from  seizure.  Lepple  v. 
Jlawk  (N.  J.  Bup.)51  N.  J.  L.  (32  Vroom)  8  08, 

4;  48 

10.  Replevin  vnll  not  He  for  goods  in  the 
hands  of  a  sheriff  by  virtue  of  a  search  war- 
rant in  proceedings  to  declare  a  forfeiture,  even 
if  they  are  in  the  original  packages  in  which 
they  were  brought  into  the  State  and  the  plain- 
tiff is  therefore  entitled  to  have  them  restored 
to  his  possession.  Lemp  v.  FullerUm  (Iowa) 
83  Iowa,  192,  18:  408 
Qnestions  raised;  defenses. 

11.  Jurisdiction  to  grant  a  continuance  in 
proceedings  for  the  forfeiture  of  goods  cannot 
be  inquired  into  in  replevin  for  the  goods 
against  the  sheriff.  Id. 

12.  The  title  to  land  cannot  be  questioned 
collaterally  in  a  personal  action  to  recover 
crops.     Carlisle  v.  KiU^euo,  89  Ala.  ;}29, 

6:  617 

13.  Under  a  general  denial  in  an  action  of 
replevin  by  a  mortgagee  for  the  possession  of 
mortgaged  property,  the  defendant  in  posses- 
sion may,  to  defeat  a  recovery,  prove  a  sale  of 
the  property  by  her  to  the  plaintiff  subsequent 
to  the  execution  jtnd  delivery  of  the  mortgage, 
and  his  refusal  to  take  the  goods  and  pav  her 
the  contract  price.  Defard  v.  JSutchUon  (Kan. ) 
45  Kan.  318,  11:876 

See  Index  to  Notes  Preceding* 


14.  The  death  of  a  horse  for  which  an  ac- 
tlon  of  detinue  is  pending  will  not  defeat  a 
recovery  bv  the  plaintiff  for  the  alternate 
value  of  the  property,  where  the  sole  plea 
Interposed  is  non  detmet  and  the  fact  of  the 
horse's  death  is  not  presented  by  a  plea  puie 
darrein  eonUnuanee.  Arthurs.  JngeU  ( W. Va.) 
84W.ya.689,  11:667 

15.  Where  the  complaint  in  an  action  of  re- 
plevin describes  the  articles  sought  to  be  re- 
covered, and  there  is  no  denial  of  the  taking 
and  withholding  of  any  part  of  the  property 
described,  a  verdict  simply  finding  for  plala- 
tiff  and  the  value  of  the  "property  taken,'* 
without  describing  it,  is  sufficient  to  support 
a  judgment  in  the  alternative  for  a  return  of 
the  property  or  its  value.  HM%  v.  CSark, 
58  Ark.  411,  9:686 

16.  Where,  in  replevin  of  mortgaged  com. 
It  was  sold  for  a  certain  lump  sum,  uie  price 
per  bushel  and  the  number  of  bushels  being 
estimated,  such  sale  did  not  estop  defendant, 
afterwards  determined  to  be  the  owner,  from 
claiming  that  it  was  worth  more  per  bushel 
or  that  tiiere  were  more  bushels.  BUhofrdM 
V.  KfUglU,  78  lowa^  69,  4:  468 


See  Plkadino,  835-240. 


REPUTATION. 

Proof  of,  see  Evidekok,  657-667. 


RESCISSION  OF  CONTRACTS. 

See  Contracts,  V.  b. 

Of  Bale,  see  Sale,  74-82. 

Between  Vendor  and  Purchaser,  see  Vendor 

AND  PUBOHASER,  9-20. 


RESCUE. 


Negligence  in  Attempting,  see  NBaLiasNCi, 

71-74. 


RESERVATION. 


In  Deed,  see  Dkbdb,  87-40. 
Of  Farm-Crossing,  see  Railroads,  28. 
By  Parol,  of  Fixtures,  see  Contbaots,  87. 
Of  Easement,  see  Easxmentb,  12-17. 

Easement  Appurtenant,  see  Easbmrkts, 
9. 

As  Estoppel,  see  Estoffel,  U,  12. 

To  Inhabitants  of  Town,  see  Towns,  12. 


RESERVOIR. 


Damages  for  Injuries  Caused  by,  see  Daub, 
6. 


Damages  in  CoDdemnation  for,  see  Damages, 
168,  175-177,  187.  188. 

Injunction  against  Drawing  from,  see  In- 
junction, 54. 


RES  GE8TJE— REVOCATION 

RETROSPECTIVB  LAWS. 
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RES  GESTiE. 


Constitutionality  of,    see    CoNSTiTuriONAift 
Law,  26-82. 


Evidence  of.  see  Eyidenob,  588.  589, 568, 581- 
585,  587-596. 


RESIDENCE. 


What  Is,  see  Limitation  of  Actions,  58. 
Of  Officer,  see  Officers,  4. 
Allegation  of,  see  Pleading,  81,  82. 
As  Affecting  Suffrage,  see  Yotbbs  and  Elec- 
tions, 9, 10. 


RESOLUTION. 


Distinguished  from  Ordinance,  see  Munici- 
pal COBFOBATIONB,  84. 


RESTAURANT. 


For  Equal  Rights  in,  see  Ciyil  Rigbts,  4,  5. 


RESTITUTION. 


On  Implied  Promise,  see  Assumpsit,  15. 

On  Ejectment,  see  Ejectment,  12. 

Effect  of  Right  of,  on  False  Imprisonment, 

see  False  Imprisonment,  5. 
Of  Premises,  see  Landlord  and  Tenant,  92. 


RESTORATION. 


Of  Property  Converted,  see  Trover,  17. 
Strec^  to  Original  Channel,  see  Waters, 
o5* 


i*^ 


RESULTING  TRUSTS. 


See  Tbubtb,  18-15. 


RETALIATORY  LEGISLATION. 

See  Corporations,  324-328. 


RETRACTION. 

Proof  of  Request  for,  see  Etidivob,  280. 
L.  R.  A.  Dig. 


RETURN. 


Of  Writ,  see  Writ  and  Process,  22-2^ 
Levy,  see  Levy  and  Seizurk,  32. 
Attachment,  see  Attachment,  16. 

To  Mandamus,  see  Mandamus,  62-65. 

Of  Taxes,  see  Taxes,  143. 


REVERSION. 

Of  Abandoned  Cemetery,  see  Cbmetbribs, 
2,  3.  5. 

On  Failure  of  Consideration,  see  Deeds,  47. 

Of  Determinable  Fee,  see  Real  Property,  19. 

Destroying  Contingent  Claim  to,  see  Consti- 
tutional Law,  80. 

Effect  on,  of  Judgment  against  Life  Tenant, 
see  Judgment,  86. 


■^•m 


REVIEW. 

Of  AccountfSee  Acoount,  2-4. 
As  Affected  by  Mere  Prayer  for  Appeal,  see 
Appeal  and  Error,  28. 

1.  A  bill  of  review  for  error  of  law  appar- 
ent upon  the  record  will  lie  although  the  d«.- 
cree  sought  to  be  reviewed  is  a  ^nal  decree, 
consequent  upon  a  decree  pro  eonfesso,  for 
failure  of  the  defendant  to  plead.  PrmUm  y. 
PdisUy,  25  Fla.  927,  7:  640 

2.  An  order  of  court  authorizing  a  monu- 
ment  to  be  erected  in  a  certain  park  is  im- 
providently  made,  where  the  reWet  sought  is 
merely  the  appointment  of  a  trustee  for  the 
monument  fund;  and  such  order  may  be  set 
aside  on  a  petition  in  the  nature  of  a  bill  of  re- 
view. Ba  WaMngton  ManumeiU  Fund  (Pa.) 
154  Pa.  621,  20:  888 


REVIVAL. 


Of  Action,  see  AonoN  or  Suit,  156. 


REVOCATION. 


Of  Submission  to  Arbitration,  see  Arbitra- 
tion, 2. 
Dedication,  see  Dedication,  IU 
Deeds,  see  Deeds,  45-47. 
Guaranty,  see  Guaranty,  IL 
Licenses,  see  License,  8-19. 
License  from  Public,  see  Ligbnsb,  26-28. 
Power,  see  Powers,  2, 8. 
Trust,  see  Trusts,  16-20. 
Will,  see  Wills,  18-27. 
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REWARD. 


For  Arrest,  see  Arrest,  20,  31. 


REWARD— aALE,  L  a. 

ROOF. 

Presumption  from  Fall  of,  see  Etidencb,  148L 


RIOT. 

See  AssAuiiT  abd  Battsrt,  14  ;  Homicidb,  1. 


On  Sale  of  Property,  see  Sale,  46,  47. 
Of  Deposit  in  fiank,  see  Trusts,  41. 


Judicial  Notice  of,  seeEviDEKCB,  22,  23. 
Burden  of  Proof  as  to  Navigability,  see  Evi- 

DBNCB.  61. 

Riparian  Rights  Generally,  see  Waters. 


ROBBERY. 


Former  Jeopardy  as  to,  see  Cbdcinal  Law,80. 


ROLLER  COASTER. 

Sufficiency  of  Evidence  as  to  Accident  on,  see 

EVIDENOE,  865. 

Negligence  as  to,  see  NBOuaBNOE,  18. 


ROOMS. 

In  Building,  Grant  of,  see  Buildo^gs,  5,  6. 


» •  ■■ 


ROPE. 

Across  Highway  by  Order  of  Court,  see  High 

WATS,  118. 


RULES. 


Of  Underwrtters,  Evidence  of,  see  Etidekci, 
275. 

Prize  Fights  as  Evidence,  see  Evtdbncb, 

863. 
Railroad,  Evidence  of,  see  Evidenob,  788. 
Carrier,  Evidence  of,  see  Evidbncb.  806. 
Employer,  see  Mastbb  ajto  Skbvast,  17, 

89-41,  69,  70.  181. 


RUMORS. 

As  Notice,  see  Notiob,  8. 


RUST. 

Injury  to  Gk>ods  by.  During  Shipment,  see 
Cabribrs,  296,  297. 


s. 


SAFE  DEPOSIT  COMPANY. 

As  Bailee,  see  Bailment,  18,  19. 
As  Trustee,  see  Tbusts,  28. 


^ 


SALE. 

I.  What  Constitutes;  Validity;  Effect. 

a.  In  General. 

b.  Passing  of  Title  ;  Deliwry. 

c.  Conditional  Sales, 

d.  Acceptance, 

II.  Waerantt. 

III.  Riomts  and  Remedies  of  Parties 

a.  In  General, 

b.  Lien  for  Price  ;  Stoppage  in  Transitu, 

c.  Rescission, 

d.  Rights  of  Bona  Fide  Purchaser: 

See  Index  to  Note*  Preceding • 


Option  of  Vendor  in  Conditional  Sale,  see  Ac- 
tion OR  Surr,  60. 

As  Distinguished  from  Bailment,  see  Bail- 
ment, 1. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
22-24. 

DJtnages  for  Breach  of,  see  Damages,  51^7. 

Place  of,  see  Intoxicating  Liquors,  5(^-53. 


I.  What  Constitutes;  Validity;  Effect. 
a.  In  General, 

1.  A  stipulation  in  a  contract  of  sale  that  the 
article  shall  be  satisfactory,  without  staling  to 
whom,  means  that  it  shall  be  satisfactoir  to 
the  person  buying?  it.  CamjibeU  Printing  Prm 
Co,  V.  Thorp  (C.  0.  E.  D.  Mich.)  86  Fed, 
Rep.  414,  1:  645 
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8.  If  the  vendor  agrees  to  furnish  an  article 
tbat  shall  be  satistactory  to  theTendee,  he  con- 
stitutes the  latter  the  sole  arbiter  of  his  own 
satisfaction,  provided  Uiat  any  dissatisfaction 
on  the  part  of  the  vendee  must  be  ieal«  and  not 
feigneil.  IcL 

8.  A  paper  purporting  on  its  face  to  be  an 
absolute  bill  of  sale  transferring  property  from 
a  debtor  to  his  creditor,  in  consideration  of 
which  the  grantee  agrees  that  the  existing  in- 
debtedness of  the  grantor  to  him  shall  be  can- 
celed, and  obligates  himself  to  pay  the  claims 
of  certain  preferred  creditors  named,  and  in 
which  there  is  no  trust  reserved,  either  ex- 
pressly, impliedly,  or  secretly, — will  be  con- 
strued as  a  sale,  and  not  as  an  assi/niment. 
PowsU  v.  KeUy,  82  Ga.  1,  8:  189 

Chjuige  of  poasessioiB* 
See  also  Fraud,  eto.,  47. 

4.  On  an  exchange  by  husband  and  wife 
of  his  wagon  for  her  sleiffh,  wiiich  were  both 
kept,  before  and  after.  In  a  barn  lessed  by 
him,  there  is  no  such  change  of  possession  as 
will  uphold  l)er  tiUe  to  the  wagon  against  the 
husband's  creditors.  Wheeler  v.  SSden  (W.) 
68  Vt  429,  12:  600 

6.  The  rule  requiring  change  of  possession  to 
protect  from  the  husband's  creditors  property 
purchased  by  his  wife  from  him  does  not  ap- 
ply to  the  case  of  a  cow  obtained  by  her  from 
a  third  person  in  exchange  for  one  which  she 
had  procured  from  a  person  who  took  it  from 
the  husband  in  satisfaction  of  a  debt.  Cae- 
toeU  V.  Jones,  65  Vt.  457,  80:  608 

b.  Pasnng  of  TiOe;  DeUtery. 
See  also  ivfra,  64,  82.  * 

6.  Delivery  of  personal  property,  in  order 
to  pass  title,  requires  an  acceptance,  and  an 
actual,  notorious,  and  unequivocal  change  of 
possession.  Hmr  v.  Denver  MiU,  db  M,  Co.  13 
Colo.  406,  6:  641 

7.  A  stipulation  for  pa3rment  on  arrival,  in 
a  contract  for  the  purchase  of  a  specific  quan- 
tity of  goods  to  be  shipped  to  the  buyer,  will 
not  of  Itself  prevent  tne  title  from  passinf^,  or 
make  either  payment  or  arrival  a  condition 
precedent  thereto,  where  the  seller  has  segre- 
gated and  appropriated  to  the  contract  the 
specified  quantity  of  goods  by  delivering  them 
to  a  vessel  designated  by  the  buyer,  or,  in  the 
absence  of  such  designation,  to  a  common 
carrier.  Fhrmers  PhoephaU  Co,  v.  QiU,  69 
Md.  687,  1:  767 

8.  A  contract  for  the  sale  of  a  certain 
number  of  "merchantable  brick"  which  are 
not  yet  segregated,  but  which  are  to  be  taken 
from  a  kiln  containing  a  larger  number,  some 
of  which  are  unmerchantable,  does  not  pass 
the  title  although  the  nurchase  price  is  paid. 
Andermn  v.  OrUp,  6  Wash.  178,  18:  419 
But  see  case  following. 

9.  Where  upon  a  bona  fide  sale  of  seed  wheat 
to  be  sown  on  the  land  of  the  purchaser,  the 
amount  of  wheat  specified  in  the  seed-grain 
note  or  contract  given  therefor  was  contained 
In  a  particular  bin  containing  a  larger  quantity, 
all  of  the  same  quality  and  value,  out  of  which 
it  was  agreed  the  purchaser  was  then  and  there 
entitled  to  take  away  the  number  of  bushels 
purchased,  the  sale  and  delivery  of  the  wheat 
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at  the  date  of  the  note  was  sufficient  as  between 
the  maker  and  payee.  Weighing  or  measur* 
ine  is  not  absolutely  essential  to  a  completed 
sale,  except  when  necessary  to  define  the  sub- 
ject matter.    Ncuh  v.  BretMter,  89  Minn.  580, 

8:  409 

10.  When  there  has  been  a  compleJe  deliv- 
ery, by  the  seller  to  tiie  Duyer,  of  goods  sold 
under  contract  which  provides  that  they  shall 
be  thereafter  weighed  and  tested  to  ascertain 
ihe  price  to  be  paid,  at  a  rate  specified,  the  title 
will  pass  to  the  buyer  before  such  weighing 
and  testing,  if  it  appears  that  such  was  the  in- 
tention of  the  parties.  Farfnere  Phoephat^ 
Co,  V.  GiU,  69  Md.  587,  1:  767 

11.  Where  the  article  is  uniform  in  bulk 
and  the  act  of  separation  throws  no  additional 
burden  on  the  buyer,  a  tender  of  too  much, 
from  which  the  buyer  is  to  take  the  proper 
quantity,  is  a  good  delivery.  Browt\field  v. 
Johnson,  128  Pn.  254,  6:  48 

12.  A  tender  of  400  hectolitres  of  nuts  to  a 
purchaser,  to  be  taken  from  a  ship's  hold  con- 
taining 582  hectolitres  of  uniform  quality, 
where  the  nuts  are  shipped  as  ordered  except 
as  to  additional  quantity,  which  is  consimed  to 
the  seller,  and  the  purchaser  was  to  lumish 
bags, — is  a  good  delivery;  especially  where  it 
was  common  to  ship  small  orders  of  nuts  in 
common  bulk  in  this  manner.  Id. 

18.  The  delivery  to  a  person  of  consular  in- 
voices and  bills  of  lading  on  ship  board,  in  his 
name  or  to  his  order,  and  his  advancement  by 
acceptances  to  pay  for  the  goods,  make  him  the 
owner  and  give  him  symbolical  possession. 
New  Bawn  Wire  Co.  Ccuee,  57  Conn.  852, 

6:  800 

14.  A  sale  in  good  faith  of  property  in  the 
possession  of  a  revenue  officer  as  security  for 
the  duty  thereon  transfers  the  title  to  the  ven- 
dee; and  one  not  claiming  as  a  creditor,  but  as 
owner,  cannot  object  that  there  was  no  deliv- 
enr,  nor  can  the  receiver  of  the  vendor  do  so. 

Id. 

c.  Conditional  Sales, 

See  also  ivfra^  58-66. 

16.  In  the  absence  of  fraud,  an  agreement 
for  a  conditional  sale  is  good  and  valid  as 
a^sdnst  third  persons  and  as  to  the  parties  to 
the  transaction,  notwitlistanding  the  fact  that 
the  delivery  is  accompanied  by  a  permission 
to  sell,  provided  the  sale  is  to  be  made  of  the 
goods  as  the  property  of  the  vendor  and  the 
proceeds  are  to  be  held  in  trust  for  him.  New 
Haven  Wire  Co.  Gases,  57  Conn.  852,  6:  800 

16.  A  contract  of  purchase  and  sale  of  goods 
made  in  good  faith  is  legal,  although  the  ven- 
dee takes  title  merely  as  security,  and  agrees  to 
resell  upon  the  condition  tbat  he  shall  be  paid  the 
value  of  the  property  and  any  other  amounts  due 
him  from  the  vendor.  Id. 

17.  A  sale  of  goods  the  right,  title,  and  in- 
terest therein  to  remain  in  the  seller  until  sold 
by  the  purchaser,  is  not  void  as  against  pub- 
lic policy.  F.  J,  Dewes  Brew.  Co,  v.  Merritt, 
82  Mich.  198,  9:  270 

18.  A  sale  of  goods,  the  right,  title,  and  inter- 
est therein  to  remain  in  the  seller  until  sold  by 
the  purchaser,  does  not  pas^  the  absolute  title 
at  once  to  the  purchaser,  so  as  to  render  the 
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properly  subject  to  leyj  and  Mle  npoa  an  eze- 
cutloD  in  favor  of  the  latter's  creditors,  at  least 
where  the  credit  was  not  given  because  of  the 
iroods   beinic  in   the  purchaser's  possession. 

Id. 

19.  Od  a  conditional  sale  of  personalty  re- 
taining title  until  payment,  the  title  does  not 
pass,  as  between  the  parties  themselyes,  until 
payment  of  the  purcnase  mon^.  Hineman 
V.  M<Uthet09,  188  Pa.  904,  10:  888 

30.  On  the  passing  of  title  under  a  con- 
ditional sale  by  the  vendor's  election,  no  lien 
or  incumbrance  enures  to  his  benefit  for  any 
unpaid  portion  of  the  purchase  money.  Orvmp- 
ton  v.  Beach,  63  Conn.  35,  18:  187 

21.  There  can  be  no  contract  which  shall 
give  to  one  party  all  the  benefits,  and  to  the 
other,  as  well  as  the  public,  all  the  burdens  of 
both  a  conditional  sale  and  a  chattel  mortgage. 

Id. 

d.  Aeeeptanoe. 

23.  Acceptance,  after  inspection  or  fair  op. 
portunity  to  inspect  it,  of  wheat  furnished  un- 
der a  contract  for  wheat  of  a  certain  grade, 
precludes  the  buyer  from  denying  that  the  con- 
tract was  satisfied.  Jone$  v.  Mcmoan,  91  Ky. 
378,  12:  899 

28.  Acceptance  of  merchandise  under  an  ex- 
ecutory contract  of  sale  warrantine  it  to  be  of 
a  certain  quality  does  not  necessarily  terminate 
the  obligution  of  the  vendor,  but  it  is  evideoce 
of  compleie  performance  or  of  waiver,  the  cod« 
clusiveness  of  which  is  to  be  determined  from 
all  the  circumstances  of  the  case.  Morse  v. 
Moore,  88  Me.  478,  18:  824 

34.  An  acceptance  by  a  vendee  of  persona] 
property  manufactured  under  an  executory 
contract  of  sale,  after  a  full  and  fair  opportu- 
nity of  inspection,  in  the  absence  of  fraud,  estops 
him  from  thereafter  raising  any  objection  as  to 
visible  defects  and  imperfections,  whether  dis- 
covered or  not,  unless  such  delivery  and  accept- 
ance is  accompanied  by  some  warranty  of 
quality  manifestly  intended  to  survive  accept- 
ance.    iStuder  v.  BleUteiii,  115  N.  T.  816, 

6:  702 

35.  One  who  keeps  an  article  purchased  by 
mm  on  condition  that  It  shall  be  satisfactory 
cannot  recoup  damages  In  an  action  for  the 
purchase  price,  by  reason  of  its  failure  to  work 
as  it  ought,  but  is  bound  to  pay  the  full 
price.  Campbell  Printing  Press  Co,  v.  ITiorp 
(C,  C.  B.  D.  Mich.)  36  Fed.  Rep.  414,  1:  646 


II.  Warranty. 

See  also  infra,  48-60. 

26.  Facts  which  constituted  conditions  pre- 
cedent become  warranties  after  a  sale  be- 
comes in  part  executed  or  consummated. 
Morse  v.  Union  Stockyards  Co.  31  Or.  289, 

14:  167 
Express. 

27.  Representations  privatelv  made  in  regard 
to  property  which  has  been  advertised  for  sale 
at  public  auction  may  become  the  foundation 
of  an  action  for  breach  of  warranty  in  favor  of 
one  who,  in  reliance  on  them,  bids  in  the  prop- 
erty.   Crossman  v.  Johnson,  68  Y t.  888, 

18:  678 
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38.  A  verbal  warrant  of  horses  on  a  day 
when  the  price  was  fixed,  bat  prior  to  the 
actual  purchase,  when  a  written  bfU  of  tale 

was  made,  may  be  binding  on  the  seller.  Ho- 
bart  V.  Young,  68  Vt.  868.  18:  696 

39.  A  warranty  that  certain  wheat  pur. 
chased  after  inspection  was  spring  wheat  is  not 
made  where  the  seller  said  that  he  did  not  know 
what  kind  it  was,  but  agreed  to  write  and  find 
out  if  he  could  do  so,  and,  when  subsequentlv 
asked  if  he  had  got  an  answer  said  **We 
have.  It  is  spring  wheat."  JSirehsr  v.  Con- 
rad, 9  Mont.  191,  7:  471 
By  deseription. 

^  80.  A  snle  of  goods  by  a  particular  descrip- 
tion importe  a  warranty  that  the  goods  are  of 
tliat  description.  Gotud  v.  Stein,  149  Mass. 
570,  6:  218s  Morse  v.  Union  Btoekyard», 
Co.  (Or.)  14:  167 

81.  Where  goods  are  described  as  of  a  cer- 
tain quality,  which  is  well  known  in  the  mar- 
ket as  indicating  goods  of  a  distinct,  though 
not  absolutely  uniform,  grade  pr  standard, 
the  description  importe  a  warranty  that  the 
goods  are  of  that  grade  or  standard.  Oould 
V.  Stein,  149  Mass.  570,  6:  818 

33.  Where,  in  the  contract  of  sale,  the  words 
of  description  of  the  goods  were  "as  per  sam- 
ples" ana  "of  second  quality,"  the  goods  must 
be  of  the  second  quality,  and  also  eqnal  to  the 
samples.  If  they  fail  in  either  particular,  it  is  of 
no  consequence  that  they  coniorm  to  the  other 
particular;  and  if  the  goods  are  not  of  the  second 
quality,  the  warranty  is  broken,  whether  or  not 
they  are  equal  to  the  samples.  Id. 

83.  On  an  order  for  3  carloads  of  "beef 
cattle,"  when  the  dealer  accepts  it  and  selects 
and  ships  the  cattle  without  inspection  by  the 
buyer,  there  is  an  implied  warranty  that  the 
cattle  correspond  to  the  description.  Moru 
V.  Union  Stockyards  Co.  (Or.)  14:  167 

84.  A  contract  to  deliver  ice  of  a  certain  de- 
scribed quality  and  thickness  is  an  express 
warranty  that  the  ice  when  delivered  shall  be 
of  such  quality  and  thickness.  Morse  v.  Moore 
88  Me.  478,  IS:  ««* 

85.  A  stetement  that  a  horse  is  kind,  sounds 
and  gentle,  does  not  amount  to  a  warrant 
Holmes  v.  Tyson,  147  Pa.  805,  16:  609 
But  see  next  case. 

86.  An  express  warranty  of  sotindness  is 
made  by  a  bill  of  sale  of  horses,  which  de- 
scribes them  as  "  sound  and  kind,"  especially 
where  the  buyer  had  not  the  peculiar  means 
which  the  seller  possessed  of  knowing  the 
facts.    HobaH  v.  Young,  68  Vt.  868, 

18:  698 

Implied  warranty  of  quality  or  lltness. 

37.  If  an  order  be  given  to  a  manufacturer 
or  dealer  for  a  specific  article  of  a  known  and 
recognized  kind  and  description,  and  if  the  de- 
fined and  described  thing  be  actually  supplied, 
there  is  no  implied  warranty  that  it  will  answer 
the  purpose  for  which  it  is  intended  to  be  used; 
the  only  implied  warranty  or  condition  is  that 
it  will  conform  to  the  description  and  be  of  good 
workmanship  and  materials.  Oovids  v.  Brophu 
42  Minn.  109,  6:  896 

88.  A  merchanteble  article  is  called  for  by  a 
commercial  contract  for  the  purchase  of  a 
cargo  of  ice  to  be  shlpx>ed  to  the  purchaser. 
Murchie  v.  OwW,  155  Masfi.  60,      14:  496 
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ij9.  There  is  an  Implied  warranty  on  a  sale 
of  goods  or  chattels  by  description,  when  the 
buyer  has  not  inspected  them,  that  they  shall 
be  fit  for  the  purpose  to  which  they  are  to  be 
applied,  when  that  pnrpoee  is  known  to  the 
▼endor.  Morm  y.  Union  8toeky(mU  Co,  21 
Or.  2d9,  14t  167 

40.  When  a  dealer  undertakes  to  supply 
foods  or  chattels  in  which  he  deals,  that  are  to 
be  appUed  to  a  particular  purpose,  and  the 
buyer  necessarOy  trusts  to  the  dealer's  judg- 
ment, there  is  an  implied  warranty  that  tbev 
shall  be  reasonably  fit  for  the  purpose  for  which 
they  are  intended.  «  /d. 

41.  There  is  an  implied  warranty  that  seed 
purchased  with  the  express  understanding  that 
u  was  to  be  sown  for  the  purpose  of  rainng  a 
crop  is  suitable  for  that  purpose.  Shaw  t. 
STMth,  45  Kan.  884,  11:  681 
Effeet  of  inspoctloii. 

42.  The  fact  that  the  purchaser  had  an  op- 
portunity to  examine  the  goods,  and  actually 
made  such  examination  as  he  wished,  will  not 
necessarily  do  away  with  the  effect  of  the  war- 
ran^.  He  is  not  bound  to  exercise  his  skill, 
having  a  warrant,  but  may  rely  on  that. 
Oouldv.  Stein,  149  Mass.  570,  6:  813 

48.  In  the  sale  of  goods  by  words  of  descrip- 
tion which  comprehend  quality  as  well  as  vari- 
ety, the  descriptive  words  may  be  trusted  bv 
the  puichaser  as  a  warranty  of  both,  and  though 
inspection  by  him  before  acceptance  will  ex- 
clude from  the  warranty  all  patent  defects,  it 
will  have  no  influence  on  those  which  are  la- 
tent.   Miller  v.  Moore^  88  €ki.   684,    6t  874 

44.  Defects  not  discovered  by  the  inspection 
actually  made,  and  not  discoverable  by  such  as 
ought  to  have  been  made,  are  properly  classed 
as  latent.  Hence  com,  musty  and  *'  blueeved," 

Sacked  in  bulk  beneath  sound  com,  is  a  latent 
efect  in  the  whole  lot  as  a  carload,  delivery 
and  acceptance  being  made  without  breaking 
bulk  or  unloading  the  car.  Id, 

45.  The  exhibition  of  a  sample  is  of  no 
greater  etiect  than  the  giving  of  an  opportunity 
to  inspect  the  goods  in  bulk.  Notwithstanding 
the  sample  or  the  inspection,  it  is  an  implied 
term  of  the  contract  that  the  goods  shall  rea- 
sonably answer  the  description  given,  in  its 
commercial  sense.  Oould  v.  Siein,  140  Mass. 
670,  6:  218 


m.  Rights  and  Rkmxdibs  of  Parties. 
a.  In  General. 

46.  The  words  in  a  contract  for  the  sale  of 
sugar  to  be  shipped  from  a  foreign  port,  '*the 
su^rs  to  be  thoroughly  sampled  and  tested  on 
arrival,"  will  not  imply  a  stipulation  on  the 
part  of  the  sellers  to  assume  any  risk  as  to  its 
condition  or  quality  upon  arrival  at  the  port 
of  destination.  Lord  v.  Edtoarda,  148  Mass. 
476,  8:  619 

47.  A  contract  for  the  sale  of  sugar  of  a  cer- 
tain standard  of  test  and  color,  to  be  shipped 
from  a  foreign  port,  is  performed  by  delivering 
sugar  of  the  required  standard  on  board  the 
vessel  at  the  port  of  shipment,  if  the  titie  then 
passes  to  the  purchaser  and  the  seller  docs 
not  expressly  assume  any  risk  of  damage  bv 
the  perils  of  the  sea.  /a. 
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48.  One  purchasing  an  article  sold  with  war- 
ranty, under  approval,  may  retain  it  iind  re- 
coup damages  for  breach  of  warranty  in  an 
action  for  the  price.  Shupe  v.  OcUender,  56 
Conn.  489,  1:  889 

49.  An  action  for  breach  of  the  implied  war- 
ranty of  titie  on  the  sale  of  personal  property 
is  not  premature,  when  the  property  has  been 
taken  by  a  third  person  in  an  action  which  is 
not  yet  ended,  to  enforce  a  chattel  mortgage 
which  was  outstanding  at  the  time  of  the  saJe. 
Hodges  v.  WiUcineon,  111  N.  C.  56,    17:  646 

50.  The  vendee  of  a  chattel  purchased  by  ne- 
gotiable note  which  has  been  transferred  to  a 
third  party  may  recover  on  the  vendor's  war- 
ranty, though  the  note  has  gone  to  judgment 
at  law,  upon  which  an  execution  has  b^n  re- 
turned unsatisfied.  VMind  v.  Baker  (Neb.) 
33  Neb.  891.  18:  140 

51.  A  contract  of  sale  embracing  thirty  cnr 
loads  of  com  in  bulk,  to  be  delivered  on  board 
by  the  carload  at  the  point  of  destination,  a 
defect  of  Quality  in  some  of  the  com  accepted 
and  paid  xor  will  not  Justify  the  buyer  in  re- 
jecting ten  other  carloads  subsequently  ten- 
dered according  to  the  contract,  neither  of  the 
narties  electing  or  intending  to  rescind  or  aban- 
don the  eon  tract  in  whole  or  in  part.  Miller 
V.  Moore,  88  Qa.  684,  6:  874 

53.  The  vendee  in  a  contract  to  sell  and  de- 
liver at  a  certain  place  for  diipment  ice  of  a 
specified  qualitv  and  thickness,  who  does  not 
see  the  ice  until  it  reaches  its  destination,  and 
who  then  immediately  notifies  the  vendor  that 
it  is  not  according  to  contract,  mav  set  up  its 
inferiority  in  defense  of  an  action  for  its  price, 
although  he  receives,  stores,  and  attempts  to 
dispose  of  it.    Morse  v.  Moore,  88  Me.  478, 

18:  824 

58.  The  right  of  a  vendor  of  personalty  in 
a  conditional  sale  thereof  to  reclaim  the  prop- 
erty upon  the  default  of  the  vendee  is  not  de- 
feated by  the  latter's  having  by  his  labor  and 
the  expenditure  of  money  converted  the  prop- 
erty into  specific  articles,  where  the  vendor 
pays  the  costs  of  the  manufacture  and  takes 
]X)sse8sion  of  the  articles  before  the  rights  of 
either  creditors  or  bona  fide  purchasers  attach, 
Uineman  y.  Matthews,  1»8  Pa.  304,  10:  888 

54.  A  forfeiture  of  the  payments  made  cannot 
be  declared  on  retaking  an  article  for  default 
of  further  payments  under  a  so-called  lease 
which  is  in  fact  a  conditional  sale,  with  reten- 
tion of  titie  as  security;  but  the  purchaser  is 
entitied  to  pay  the  sums  due,  or  to  have  the 
articles  sold  and  a  return  to  him  of  any  surplus 
proceeds  after  paying  the  debt  and  expenses  of 
sale.  A.  D.  Puffer  d  Sone  Mfg.  Co,  v.  Lncae 
113N.  G.  877,  19:682 

55.  The  delivery  of  a  piano,  taking  therefor 
the  notes  of  the  lessee  so-called.  *'  for  value  re- 
ceived, for  the  rent,"  the  lessors  to  retain  titie 
imtil  payment  of  all  notes,  on  payment  of 
which  notes  "given  for  the  use  of  this  piano" 
title  to  pabs  to  the  lessee,  but  in  default  of  pay- 
ment the  piano  to  be  returned,— is  not  a  lease, 
but  a  conaitioaal  sale;  and  upon  a  recovery  of 
the  property  the  vendors  should  return  the 
money  paid  them,  after  deducting  a  proper 
amount  for  the  use  of  the  piano.  lfay/<  v. 
Jordan,  85  Ga.  741,  9:  878 

66.  On  a  sale  reserving  title  until  all  pay- 
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meats  are  made,  retaking  poeseeslon  under  ex- 
press provision  of  the  contract  for  default  in 
payment  of  installments  does  not  rescind  the 
contract,  or  excuse  performance  by  the  pur- 
chaser, or  entitle  him  to  a  return,  either  of  the 
installments  already  paid  or  of  his  unpaid  pur- 
chase-money notes.  T^fU  ▼.  D*Areambal 
85  Mich.  185,  18:  446 

b.  Lisn  for  Price;  Stoppage  in  IVaruitu. 

57.  The  right  to  enforce  a  vendor's  lien  in 
respect  of  goods  sold  upon  a  credit  is  not  a 
right  to  rescind  the  contract  of  sale,  but  is  a 
right  to  detain  the  goods  until  the  indebted- 
ness for  the  purchase  price  is  discharged  at 
or  before  the  expiration  of  the  credit,  and,  if 
not  so  discharged,  to  sell  them  and  apply  the 
proceeds  of  their  sale  to  the  liquidation  of  the 
indebtedness.  Conrad  v.  ^Uner,  87  Mo.  App. 
852,  8:  147 

58.  As  between  vendor  and  vendee,  and  in 
oases  where  the  rights  of  subsequent  pur- 
chasers of  the  vendee  are  not  concerned,  a 
vendor's  lien  is  not  devested  by  any  species  of 
constructive  delivery,  so  long  as  the  vendor  re- 
tains the  actual  custody  of  the  goods,  either  by 
himself  or  by  his  agent  or  servant  This  lien 
is  not  destroyed  by  invoicinff  the  goods  to  the 
purchaser,  or  by  marking  the  packages  with 
the  purchaser's  name,  or  oy  an  agreement  be- 
tween the  vendor  and  vendee  that  the  goods 
shall  remain  in  the  warehouse  of  the  vendor 
subject  to  the  payment  of  storage  by  the  ven- 
der. Id. 

59.  The  fact  that  by  the  agreement  be- 
tween the  vendor  and  vendee  something  re- 
mains to  be  done  to  the  goods  by  the  ven(K>r  is 
not  conclusive  that  there  has  not  been  such  a 
delivery  as  cuts  off  the  vendor's  lien,  but  creates 
a  prima  facie  presumption  to  that  effect,  which 
may  be  rebutted  by  circumstances.  Id, 

60.  When  goods  at  the  time  the  contract  of 
saTe  Is  made,  though  In  the  legal  custody  and 
control,  are  not  in  the  actual  possession,  of  the 
vendee,  but  are  so  situated  that  he  cannot  ob- 
tain actual  possession  until  a  specific  act  is  done 
by  the  vendor,  if  the  vendee  becomes  insolvent 
before  this  act  has  been  done,  and  the  actual 
possession  of  the  goods  has  not  been  changed, 
the  vendor  may  detain  the  goods  as  security  for 
the  puyiuent  of  the  contract  price.  Id. 

61.  The  lien  of  an  unpaid  vendor  for  dis- 
tilled spirits  is  not  destroyed  by  placing  them 
in  a  government  warehouse  in  charge  of  a 
government  storekeeper.  Id. 

62.  The  lien  of  an  unpaid  vendor  of  goods 
is  not  self-executing,  it  is  a  right  which  he 
may  or  may  not  assert,  and  which,  if  not  as- 
serted in  time,  is  lost.  If,  therefore,  the  ven- 
dor, retaining  the  goods,  under  a  contract  with 
the  vendee,  in  the  vendor's  distillery  ware- 
house, allows  the  vendee  to  call  the  warehouse 
his  own  for  the  purposes  of  his  trade,  and  to 
issue  warehouse  receipts  in  respect  of  the  goods, 
the  license  thus  given  to  the  vendee  to  issue 
warehouse  receipts  does  not,  ipeo  facto,  expire 
upon  the  happening  of  the  vendee's  insolvency. 

Id. 
68 .  No  lien  can  be  enforced  on  a  locomotive 
for  the  balance  of  the  purchase  price  on  a  side 
which  was  made  upon  the  condition  that  it 
should  be  paid  for  on  delivery,  where  after  fail- 
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Mre  to  pay  upon  delivery  the  vendor,  witbeat 
isserting  the  right  to  retake  the  property,  sned 
for  the  Drice  and  obtained  a  part  of  it  br  Judr- 
ment  and  mniahment  Manchnier  LoommUm 
Work$  V.  TrusedaU,  44  Minn.  115,  9:  140 
ReclaiBiinfr  propertsr* 

64.  The  title  does  not  pass  to  property 
shipped  to  be  paid  for  "  Gash  upon  amval," 
although  the  buver  paid  the  freight,  received 
the  property,  ana  stored  it  in  his  cellar,  where 
within  three  days  he  wrote  to  the  shipper  that 
he  was  unable  to  make  payment,  and  that  the 
property  belonged  to  the  shipper  and  was  in 
the  hands  of  a  reliable  third  party  who  would 
take  care  of  it  until  the  shipper  waa  heard 
from,  and  the  shipper  thereupon  redaimed  the 
property  in  reasonable  time.  Jkiugherty  v. 
Fowler,  44  Kan.  628,  lOs  314 

65.  A  shipper's  failure  to  reply  to  a  letter 
from  a  consignee  of  goods  to  be  paid  for  on 
arrival,  stating  that  he  was  unable  to  pay,  will 
not  affect  the  shipper's  rights  to  reclaim  the 
property  within  a  reasoname  time,  although  in 
the  mean  time  it  has  been  attached  by  a  cred- 
itor of  the  consignee.  M 

66.  Where  one  for  whose  ultimate  benefit 
goods  have  been  purchased  and  paid  for  by  an- 
other, who  has  delivered  them  to  him  in  trust, 
taking  his  receipt  to  the  effect  that  the  title 
shall  not  pass  to  him  until  the  advances  are 
paid,  has  become  insolvent,  if  the  advances  are 
unpaid,  the  goods,  so  far  as  they  can  be  identi- 
fied and  have  not  been  sold  to  third  parties,  bat 
no  further,  can  be  claimed  by  the  person  who 
made  the  advances.  New  Hawn  Wire  Co. 
Oaees,  57  Conn.  852,  6:  800 
Stoppafi^e  in  traneltii* 

67.  An  unpaid  yendor  of  goods  sold  and 
shipped  to  the  vendee  has  not  the  right  of 
stoppage  in  transitu  where  the  insolrency  of 
the  vendee  was  known  to  him  at  the  time  of 
shipment.  Fenkfiaueen  v.  FeUowe^  20  Nev. 
812,  4:  788 

68.  The  right  of  stoppage  in  transitu  is  not 
defeated  by  the  fact  that  the  consignees  wero 
insolvent  at  the  time  of  the  sale  of  the  prop- 
erty, if  that  fact  was  not  known  to  the  seller. 
FarreU  v.  Richmond  ^  D.  B,  Co.  102  N.  C. 
890,  8:  647 

69.  Until  the  actual  or  constructive  delivery 
to  the  consignee  of  property  in  transit,  the 
right  of  stoppage  in  transitu  continues,  unless 
there  is  some  agreement  or  usage  to  the  con- 
trary. ,  Id, 

70.  An  attachment  or  execution  against  the 
vendee  does  not  preclude  the  exercise  of  the 
right  of  stoppage  in  transitu.  Id, 

71.  A  stipulation  in  a  bill  of  lading,  that  the 
carrier  shall  have  a  lien  upon  the  goods  shipped 
for  all  arrearages  of  freight  and  charges  due  by 
the  consignees  on  other  eoods,  is  subordinate 
to  the  right  of  stoppage  in  transitu.  Id. 

72.  Where  a  consignee  of  a  safe  in  a  car- 
rier's warehouse,  placing  his  hand  upon  it, 
said  to  the  carrier's  agent,  *'I  place  this  safe  in 
your  hands  as  security  for  what  I  owe,"  the 
carrier  already  having  a  lien  upon  it  for  the 
freight  on  that  as  well  as  on  other  goods;  and 
the  aeent  made  no  response,  even  if  it  is  con- 
ceded that  his  silence  constituted  an  accept- 
ance of  the  offer, — the  transaction  does  not 
n  mount  to  such  a  delivery  of  the  ffoods  as  will 
defeat  the  right  of  stoppage  in  transUit,     Id. 
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78.  The  right  of  stoppage  in  transitu  is  not  f 
lost  where  goofis  consigned  are  never  received 
by  the  consignee,  bat  are  received  by  mort- 
gagees who  are  in  possession  of  his  store  when 
the  goods  arrive,  although  they  have  a  mort- 
gage covering  after-acquired  property  and  sell 
the  goods  under  it,  the  mort^gees  themselves 
becoming  the  purchasers.  &ngtnanY.  Deniam 
84  Mich.  608,  11x847 

0.  BescisHon, 


74.  A  contract  for  the  sale  of  articles  for 
which  the  purchaser's  note  is  to  be  taken  may 
be  rescinded  on  his  insolvency  before  delivery, 
and  the  seller  cannot  be  compelled  to  accept 
the  note  of  the  assignee  for  creditors.  Bap- 
pleye  v.  Eacine  Heedar  Oo,  79  Iowa,  220, 

7:  189 

75.  The  insolvency  of  the  purchasers,  who 
knew  that  tneir  debts  exceeded  their  assets, 
when  the  first  or  any  subsequent  bills  of  eoods 
were  purchased,  would  not  of  itself  Justi^  the 
setting  aside  of  the  sale  after  the  goods  had 
come  fully  and  fairly  into  their  possession. 
T?ump$on  v.  Peek,  115  Ind.  512,  1:  201 

76.  The  right  to  recover  goods  obtained  by 
fraud,  by  an  action  at  law,  only  exists  where 
the  parties  can  be  placed  substantially  in 
itatu  quo.  Id, 

77.  To  avoid  a  sale  after  goods  have  been 
taken  possession  of  by  the  buver,  there  must 
have  been  some  artifice  or  trick,  or  false  pre- 
tense, or  suppression  of  truth  which  enabled 
Mm  to  obtain  possession;  and  it  must  appear 
he  then  intended  not  to  pay  for  the  goods;  and 
full  restoration  of  whatever  of  value  was  re- 
ceived must  have  been  made  by  the  seller.  Id, 

78.  The  mere  fact  that  purchasers  subse- 
quently executea  cnattei  mortgages  upon  gooas 
purchased,  giving  certain  crecutors  preference, 
or  that  they  made  an  assignment  for  creditors, 
will  not  warrant  the  inference  of  a  design  to 
obtain  the  goods  without  payment.  Id, 

79.  A  person  not  intending  to  pay,  by  induc- 
ing one  to  sell  him  goods  on  creoit  through  the 

fraudulent  concealment  of  his  insolvency,  is 

fuilty  of  a  fraud  which  entitles  the  vendor  to 
isafl&rm  the  contract,  if  no  innocent  third 
|>arty  has  acquired  an  interest  in  the  property. 
FecMieim&r  v.  Bau7n  (C.  C.  8.  D.  Ga.)  87  Fed. 
Rep.  167,  8:  168 

80.  Where  a  firm  of  traders  In  May  make  a 
statement  to  a  commercial  news  agency  (Brad- 
street's),  showing  entire  solvency,  which  state- 
ment is  intendeato  be  circulated  among  mer- 
chants selling  goods  upon  credit,  and  which 
states  that  there  are  no  liens  or  mortgages  upon 
their  assets,  and  that  they  gave  no  security  for 
borrowed  money  except  farmers'  notes  as  col- 
lateral ;  and  in  December  it  appears  that  thej  are 
in  debt  more  than  $150,000  and  utterly  insol- 
vent, and  that,  at  the  time  of  their  statement, 
they  had  made  a  written  promise  to  execute 
mortgages  to  a  favored  creaitor  upon  their  en- 
tire assets,  which  promise  was  withheld  from 
*iie  news  agencv,  and  that  their  entire  stock 
^as  subsequently  conveyed  by  mortgages  to 
such  favored  creditor, — the  entire  transaction 
is  fraudulent  an  to  creditors  who  gave  them 
3redit  on  the  faith  of  said  statement.  Id. 

81.  A  person  from  whom  goods  have  been 
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procured  by  fraudulent  misrepresentations 
may  repudiate  the  contract  of  ssle  and  sue  for 
the  goixis.  Bichmand  v.  Mimsdppi  MiUs,  52 
Ark.  80,  4:  418 

82.  Where  a  note  given  by  a  yendee  of 
lumber  for  the  price  and  freight  is  found 
worthless  by  the  vendor  before  the  lumber  is 
shipped,  the  latter  is  entitled  to  countermand 
the  delivery  order  to  warehousemen  and  retain 
the  lumber  for  the  price,  as  well  as  the  freight; 
and  this  right  is  not  defeated  by  the  fact  that 
he  gave  a  receipted  bill  and  delivery  order. 
4mold  V.  Garpenter,  16  R.  I.  560,       6:  867 

d.  BighU  cf  Bona  Fide  Purehoien, 

88.  A  subpurchaser  o^  lumber  from  one  who 
gives  his  note  for  the  price  and  freight,  which 
IS  found  worthless  by  the  original  vendor  be- 
fore he  ships  the  lumber,upon  which  the  latter 
countermands  the  delivery  order  to  the  ware- 
houseman, and  retains  the  lumber  for  the  price, 
has  no  title  on  which  he  can  maintain  replevin 
i^inst  b(ma  Jide  purchasers  for  value  withont 
notice  from  the  orisiDal  vendor.  Amoid  v. 
Carpentar,  16  B.  L  560,  6:  867 


SALVATION  ARMY. 

For  Parade  of,  see  also  Munioipai.  Cobpoba- 
TZON8,  60,  61. 

A  member  of  the  Salyation  Army«  playing 
on  a  musical  instrument  in  a  parade  of  that  or- 
ganization in  the  street,  comes  within  the  gen- 
liia]  phrase  "itinerant  musician."  Com,  ▼. 
Flouted,  148  Mass.  875,  8:  148 


SANCTION. 

Implied  by  Statute,  see  Statutes,  139. 


SATISFACTION. 


See  also  Aocobd  and  Satisfaction. 

Effect  of  Contract  to  Give,  see  Contracts, 

273;  Salb,  1,  2. 
Contract  to  Give,  as  to  Title,  see  Yendob  and 

PUBCHASBR,  85. 

Contract  of  Employe  to  Give,  see  Contraotb, 

831. 
Of  Beal-Estate  Mortgage,   see  MoBTOAes. 

4a-58. 
Of  Chattel  Mortgage,  see  Mortgage,  112, 140. 


SAVINGS  BANK& 

See  Banks,  YI. 


SCALES. 


As  Fixtures,  see  Fixturbs,  82. 
In  Highway,  see  Hiohwats,  88-85. 
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SCHEDULS. 

In  Assignment  for  Orediton,  8eelN80LTBN0T» 
43,44. 


SCHOOLS. 


I.  In  GsmBBAL;  Attbhdancb;  Fuinx 
II.  Contracts  with  TsACHSBa. 
III.  Officers  aitd  Elections. 

IV.   DlfiTRIOTS  AND  PbOPBBTT. 

y.  Books;  Instbuotion. 

Appropriation  for  Sectarian  Schools,  see  Ap- 
propriations, 207^8. 

Self-Executing  Ck>nstitutional  Provision  as  to 
Sectarian  Institution.see  Constitutional 
Law,  18. 

As  Chari^,  see  Charitibs,  8,  24,  48,  45. 

As  to  Ciy&  Rights  in,  see  Civil  Rights,  10- 
14. 

Consideration  for  Grant  to,  see  Contbaotb,  18. 

Jurisdiction  over  School  Election,  see  Courts, 
66. 

Compensation  on  Condemnation  for  School- 
house  already  Built,  see  Damaqbs,  180. 

Judicial  Notice  of,  see  Evidbncb,  16. 

Garnishment  of  Board,  see  Garnishment,  8, 
29. 

Tftking  Lot  for  Hij^hways,  see  Highways,  2. 

As  Necessary  for  Infant,  see  Infants,  24. 

Injunction  against  Use  of  Fund,  see  Injunc- 
tion, 89.  90. 

Lien  on  Property  of,  see  Liens,  66. 

Limitation  of  Action  on  School  Warranties, 
see  Limitation  of  Actions,  26. 

Mandamus  to  Determine  Office,  see  Man- 
damus, 46. 

For  Warranties,  see  Municipal  Corpora- 
tions, 106. 

Nature  of  Office,  see  Officers,  12. 

Removal  of  Officer  of,  see  Officers,  66. 

Election  of  Superintendent  of,  see  Parlia- 
mentart  Law,  11. 

Petition  as  to,  see  Pleading,  199. 

For  Local  Assessment  on  Schoolhouse,  see 
Public  Improvements,  24,  84. 

As  to  School  Lands,  see  Public  Lands,  10. 

Tax  on,  see  Taxes,  98. 

Trusts  for,  see  Trusts,  27. 


twenty-one  yesrs  may  be  edneated  gratiiitoas- 
iy."    Be  Kind&rgarisn  BchooU,  18  Colo.  284, 

19:  469 
8.  A  chUd  living  with  a  domiciled  resident 
and  taxpayer  of  a  school  district  as  a  member 
of  his  family,  with  the  expectation,  on  the  part 
of  all  parties  interested,  that  this  relation  will 
continue  permanently,  although  she  has  never 
been  formally  adopted  and  mav  not  have  a 
domicil,  in  the  technical  sense  of  that  term,  in 
the  district,  hss  a  "residence"  in  that  district 
for  school  purposes,  and  cannot  be  compelled 
to  pay  tuition  as  a  nonresident.  TaU  t.  WtU 
MiddU  Seliool  DisL  59  Conn.  489,       18:  161 

4.  A  child  cannot  be  suspended  from  a  com- 
mon school  under  a  rule  of  the  school  boaid,f  or 
failure  to  replace  or  pay  for  property  destroyed 
or  damsged  by  mere  carelessness.  Such  eaie- 
lessness  does  not  constitute  "gross  misde- 
meanor" authoriring  suspension,  within  the 
meaning  of  How.  (Mich.)  Stat.  §  5069.  BmI 
man  v.  Awn  School  DiH,  No,  5,  77  Mich.  605. 

6:  684 

5.  The  legislature  of  Kansas  has  not  ^ven, 
or  attempted  to  give,  to  the  boards  of  edn- 
cation  of  cities  of  the  second  class  the  power 
to  establish  separate  schools  for  the  education 
of  white  and  colored  chfldren,  or  to  exclude 
from  the  schools  established  for  white  children 
the  colored  children  for  no  other  reason  than 
that  they  are  colored,  or  of  African  descent 
Knox  V.  lndep0nd$nc$  Board  of  Education 
45  Kan.  152,  11:  880 

6.  A  statute  allowing  part  of  the  school  fund 
of  the  state  of  Kentucky  to  be  taken  from  one 
of  the  school  districts,  and  appropriated  to  the 
payment  of  the  tuition  of  such  children  living 
In  the  district  as  may  be  taught  under  a  specif 
contract  at  a  private  academy,  is  nnconstitn- 
tional.     Undenooody,  Wood,  98  Ky.  — , 

16:  886 


I.  In  General;  Attsndanob;  Fuin>. 

1.  The  legislative  power  over  schools  is 
not  exhausted  by  exercise,  and  the  fact  that  the 
Legislature  has  always  entrusted  the  manage- 
ment of  school  affairs  to  local  organizations 
will  not  preclude  it  from,  at  any  time,  chang- 
ing the  ^tem  so  as  to  remove  them  from 
local  control.  State,  Glark,  v.  Bdworth,  122 
Ind.  462,  7:  840 

2.  The  power  of  the  Legislature  to  provide 
for  a  kindergarten  department  in  the  public 
■chool  system,  for  the  education  of  children  of 
an  age  less  than  six  years,  is  not  prohibited  by 
a  constitutional  provision  for  "free  public 
achools  throughout  the  state  wherein  all  resi- 
dents of  the  state  between  the  ages  of  six  and 

Indax  to  Notes  Proeediii|p« 


II.  Contracts  with  Tbacbxrs. 

7.  Under  a  statute  which  gives  a  .board  of 
school  directors  unlimited  power  to  employ  a 
superintendent  of  schools,  the  board  may  mske 
a  contract  for  a  superintendent  for  a  term  be- 
erinning  after  the  term  of  office  of  some  of  the 
members  of  the  board  has  expired.  Gaten  v. 
.FM  Smith  School  Diet.  63  Ark.  468,  10:  186 

8.  A  written  contract  of  employment  of  a 
school  veacher,  executed  by  the  president  of  the 
board  of  school  directors,  who  is  authorized  to 
employ  school  teachers  with  the  consent  of  the 
board,  under  which  the  teacher  entered  upon 
the  discharge  of  her  duties  with  the  knowledge 
of  all  the  members  of  the  board,  is  valid  and 
binding  upon  the  board,  who  will  be  presumed 
to  have  known  the  contents  of  the  contract. 
Hull  V.  Aplington  Independent  School  Diet.  82 
Iowa.  686,  10:  878 

9.  The  dismissal  of  a  scliopl  teacher  after  a 
legal  employment  must  proceed  under  Iowa 
C^e,  §  1784,  and  any  other  mode  of  dismis- 
sal is  wrongful.  Id. 

10.  A  school  teacher  elected  for  a  fixed  nnd 
definite  time  Is  not.  after  the  expiration  of 
that  time,  protected  from  dismissal  except  for 
cause,  by  Cal.  Pol.  Code,  §  1798,  providing 
that  teachers  '*when  elected"  shall  be  dis- 
missed only  for  causes  specified.  Marion  v. 
Oakland  Bd.  ofEdu.  97  Cal.  606,     80:  197 
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m.  Offiobbs  ahd  Ei*Bcnoii8. 

11.  The  Legialatnre  may  impoae  upon  all 
officers  whose  tenure  U  legislative  sach  duties 
respectiDg  school  affairs  as  It  deems  proper. 
StaUj  'Clark.Y.  Baworth,  122  Ind.  462,  7t  840 

12.  Members  of  school  committees  are  not 
"officers  of  local  police,"  within  tne  meamng 
of  the  Connecticut  Constitution,  providing  that 
mich  officers  shall  be  elected  by  the  towna 
Neither  are  they  ordinary  town  officers,  which 
the  towns  had  a  right  to  elect  at  the  time  of  the 
adoption  of  the  Constitution.  Btate^  WaUh,  r. 
Bine,  59  Conn.  50,  10:  88 

18.  The  inhabitants  and  electors  of  a  town 
have  no  natural  right  to  elect  the  entire  school 
committee  of  the  town;  nor,  in  the  absence  of 
any  constitutional  provision,  is  such  right  se- 
cured to  them  by  any  real  or  fictitious  social 
compact,  so  as  to  prevent  the  L^dslature  from 
making  the  secretary  of  the  state  ooard  of  edu- 
cation e»  officio  a  member  of  the  school  com- 
mittee in  every  town  in  which  is  situated  a 
school  whose  teachers  are  appointed  by  the  state 
board.  Id. 

14.  A  constitutional  provision  that  'there 
may  be  a  county  superintendent  of  schools 
whose  .  .  .  manner  of  election  .  .  .  shall  be 
prescribed  by  law,"  which  becomes  operative 
oy  legislation,  makes  such  superintendent  a 
consUtutional  officer  at  whose  election  only 
those  voters  recognized  l^  the  Constitution  can 
vote.  JFiBople,  Ahrem,  v.  Englith,  180  HI.  622. 

16i  131 

16.  A  statute  giving  women  a  right  to  vote 
for  school  officers  does  notapply  to  the  election 
of  a  county  superintendent  of  schools,  who  is 
made  an  elective  officer  by  the  Constitution  of 
the  State,  which  describes  as  electors  male  cit- 
izens of  the  United  States  above  the  age  of 
twenty-one  years,  and  those  who  were  electors 
in  the  State  April  1,  1848,  or  became  nat- 
uralized before  Jan.  1,  1870.  Id, 

16.  The  word  '*  mide,"  in  the  clause  of  the 
Illinois  Constitution  which  gives  male  citizens 
of  the  United  States  twenty-one  years  of  age 
the  right  to  vote,i8  to  be  rejected  in  determining 
the  meaning  of  the  Illinois  statute  which  gives 
to  a  woman  twenty-one  years  of  age  the  right 
to  vote  for  school  officers  if  she  belongs  to  a 
class  of  voters  mentioned  in  the  Constitution, 
and  has  the  proper  residence  quaUflcations, 
and  is  duly  registered.  Id, 

17.  A  statute  giving  women  of  the  required 
age,  citizenship,  and  residence,  the  right  to 
vote  for  members  of  the  board  of  education 
of  a  school  district,  does  not  violate  the 
Illinois  Constitution,  as  those  officers  are  not 
among  those  which  the  Constitution  requires 
to  be  elected,  and  for  whom,  therefore,  votes 
can  be  cast  only  by  electors  recognized  l^  the 
Constitution.    Flvmmm'  y.    Toity  144  ni.  68, 

19:  110 

18.  A  majority  of  those  who  vote,  though  less 
than  a  majority  of  Uiose  actually  present  at 
the  meeting,  ib  sufficient  to  carry  a  resolution 
at  a  schod  meeting  for  the  issue  of  bonds, 
under  a  statute  requiring  "  a  majority  of  all 
the  inhabitants  .  .  .  entitled  to  vote,  to  be 
ascertained  by  taking  and  recording  the  ayes 
and  noes  of  such  inhabitants  attending  "  the 
meeting.    8mith  v.  Prootar^  180  N.T.  810. 

14t408 
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10.  A  vote  for  a  tax  for  the  construction  of 
a  schoolhouse,  under  Iowa  Code,  g  1717,  by 
the  electon  of  a  district  township  at  an  annual 
meeting,  need  not  be  by  ballot.    Seaman  - 
Baughman,  82  Iowa,  216,  11:  364 

20.  A  constitutional  provision  that  ''all 
elections  by  the  people  shall  be  by  ballot''  does 
not  apply  to  votmg  oy  the  electors  of  a  district 
township,  at  an  annual  meeting,  a  tax  for  the 
construction  of  a  schoolhouse.  Id. 

21.  It  is  not  necessary  that  a  site  for  a  new 
schoolhouse  should  be  secured  before  voting 
a  tax  for  the  schoolhouse.  Id. 


lY.  DiBTRICTB  AND  PSOFBRTT. 


22.  Minn.  Sp.  Laws  1878,  chap.  165,  entitled 
*'An  Act  for  the  Establishment  of  Public 
Schools  in  the  City  of  Winona,"  established  a 
school  svstem,  not  for  the  territory  then  with- 
in the  city  liniits,  but  for  the  city  of  Winona, 
whether  enlarged  or  diminished  in  area  by 
future  legislation.  Hence  that  part  of  the  ter- 
ritory of  a  school  district  wUch  was  annexed 
to  the  city  by  Sp.  Laws  1887,  chap.  6.  became 
a  part  of  it  for  school,  as  well  aa  other  muni- 
cipal, purposes,  and  ceased  to  be  a  part  of  the 
school  district.  Winona  y,  Winona  O&unty 
School  IH*t.  No,  8S,  40  Minn.  18,  3:  46 

28.  A  town  or  village  authorized  to  incor- 
porate for  school  purposes,  under  Say les'  (Tex.) 
Ann.  Stat  art  8788,  cannot  be  extended  to 
cover  28  square  miles  of  territory,  where  the 
true  limits  of  the  real  town  do  not  extend  from 
iti  central  point  more  than  f  of  a  mile.  StaU^ 
Taylor,  v.  Bid^on,  76  Tex.  802,  7:  788 

Sehoolhoiiae. 

See  also  tupray  19-21. 

24.  A  new  schoolhouse  at  the  centre  of  the 
subdistrict  is  sufficiently  necessary  to  make  a 
tax  therefor  l^al,  where  the  subdistrict  is  2 
miles  wide  andthe existing  schoolhouse,  which 
has  been  built  thirty  years,  is  half  a  mile  from 
the  centre,  and  some  of  the  school  children  live 
too  far  from  it  to  be  able  to  attend,  although  \\ 
may  be  used  on  the  old  ffite  for  a  number  of 
years  yet,  but  cannot  be  advantageously  moved. 
Seamen  v.  Baughman,  82  Iowa,  216, 

11:  864 

Xiiabilitles. 

26,  The  doctrine  of  respondeat  mperior  does 
not  apply  to  a  school  district  in  Pennsylvania, 
because  it  is  merely  the  agent  of  the  Common- 
wealth in  the  administration  of  the  great  pub- 
lic charity  of  education;  and  it  cannot  be 
made  liable  for  injuries  to  a  person  caused  by 
the  negligence  of  both  its  janitor  and  its 
school  tioard.  Ibrd  v.  KendaU  School  DisL 
129  Pa.  643,  1:  607 

26.  A  school  district  which  has  received, 
retained,  and  used  for  a  long  period  of  time 
school  furniture  bought  for  ft  by  the  members 
of  the  school  board  acting  separatelv  without 
any  board  meeting,  must  be  deemed  to  have 
ratified  the  purchase,  and  must  pay  for  the 
property  so  obtained  for  its  use.  union  School 
Furniture  Co.  v.  Elk  County  School  Diet.  No. 
60,  60  Kan.  797.  80:  186 
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y.     BOOKB;   iNBTBUCnON. 

27.  The  regulation  of  the  public  schools  is 
a  state  matter  exclusively  within  the  dominion 
of  the  Legislature.  Uence  an  Act  prescribing 
the  text-books  to  be  used  therein,  and  regulat- 
ing the  method  of  procuring  them»  does  not 
impinge  in  the  slightest  degree  upon  the  right 
of  local  self-government.  /State,  Otark,  v. 
Eaworlh,  122  Ind.  462,  7:  840 

28.  Ab  incident  to  its  constitutional  power 
to  make  the  public-school  system  uniform,  the 
Legislature  may  provide  that  the  books  shall 
be  obtained  through  the  medium  of  a  contract 
awarded  to  the  best  or  lowest  bidder.         Id, 

29.  An  Act  providing  for  the  procurement 
of  books  for  the  public  schools,  which  attains 
the  result  for  which  it  was  passed,  cannot  be 
declared  invalid  because  it  requires  public  of- 
ficers to  perform  duties  which  confer  an  inci- 
dental benefit  upon  individual  bookdealers. 

Id, 

80.  An  Act  providing  for  the  procurement 
of  books  for  the  public  schools  is  not  within 
the  constitutional  provision  against  monopo- 
lies because  it  designates  certain  books  as  a 
standard,  and  requires  books  furnished  to  be 
equal  in  merit  to  those  named,  and  the  books 
adopted  uniform,  and  penults  the  selection  of 
copyrighted  works,  and  requires  the  exclusive 
contract  for  furnishing  them  to  be  awarded 
10  the  lowest  bidder,  where  there  is  no  exclu- 
sion of  persons  from  bidding,  but  competition 
Is  open  to  all  who  are  prepared  to  supply 
books  of  the  required  standai^.  Id. 

31.  The  Legislature  may  give  one  person 
the  exclusive  privilege  for  a  certain  period  of 
time  of  furnishing  books  for  the  public  schools 
of  the  State,  and  compel  the  ofilcers  whose 
duty  is  to  procure  such  books  to  obtain  them 
exclusively  from  such  person,  as  well  as  re- 
quire patrons  of  the  schools  to  use  the  books 
prescribed.  Id. 

5^2.  The  dutv  imposed  upon  school  trustees 
by  Ind.  Act  March  2,  1889,  §  7,  "to  immedi- 
ately procure  and  take  charge  of  the  books" 
provided  under  the  terms  of  that  Act  for  use 
in  the  public  schools,  and  "to  furnish  them  on 
demand  to  the  school  patrons"  at  the  price  fixed 
therefor,  is  imperative  and  may  be  enforced  by 
mandamus.  Id, 

RelieioiiB  teaching. 

88.  The  "sectarian  instruction"  prohibited 
by  Wis.  Const,  art.  10,  §  8,  is  instruction  in 
religious  doctrines  which  are  believed  by  some 
relii^ious  sects  and  rejected  by  others.  State, 
Weiss,  V.  Mgerton  JScfwol  Board,  70  Wis.  177, 

7:  880 

34.  The  use  of  the  Bible  as  a  text-book,  and 
the  stated  reading  thereof  in  the  public  schools, 
without  restriction,  is  "sectarian  instruction," 
within  the  meaning  of  Wis.  Const,  art.  10,  §  8, 
which  ordains  that  no  such  instruction  shall 
be  allowed  in  such  schools;  and  the  fact  that 
children  are  not  compelled  to  remain  in  the 
schoolroom  during  such  reading  does  not  re- 
move the  cause  for  complaint  on  the  part  of  one 
feeling  himself  aggrieved  thereby.  Id. 

35.  The  stated  reading  of  the  Bible  in  a 
public  school  renders  it  a  place  of  worship, 
within  the  provision  of  Wis.  Const,  art.  1,  §  18, 
that  no  man  shall  be  compelled  to  support  a 
a  place  of  worship  against  his  will.  Hence  tax- 
See  ladez  to  Notes  PreeedlD^. 


payers  compelled  to  aid  in  the  erection  and  sup- 
port of  such  schoolhouse  have  a  legal  right  to 
object  to  its  being  put  to  such  a  use.  Id, 

86.  The  stated  reading  of  the  Bible  in  a 
public  school  renders  the  school  a  refigious 
seminary,  and  is  prohibited  by  the  provision 
of  Wis.  Const,  art  1,  §  18,  that  no  money 
shall  be  drawn  from  the  treasury  for  the  bene- 
fit of  religious  seminaries.  Id. 
6erm»ii  lan^n^utg^e. 

87.  The  teaching  of  the  German  language  in 
"any  school  of  a  township,  town,  or  dty," 
which  is  required  by  Ind.  Bev.  Stat.  1881, 
§  4497,  on  demand  of  the  parents  or  guardians 
of  twenty-five  or  more  children,  cannot  be 
restricted  by  the  board  of  school  commission- 
ers of  a  city  to  schools  of  certain  gradcai, 
but  may  oe  compelled  in  any  place  in 
the  dty  where  a  public  school  is  taught,  with 
its  complement  of  teachers  and  scholars.  Indh 
anapolie  Sc/iool  Chmrt,  v.  State,  Sander  (Ind.) 
129  Ind.  14,  18:  147 


SCIENCE. 


Charitable  Gift  for,  see  Cha&itibs,  9. 


SCIENTIFIC  INSTITUTION. 

Tax  on,  see  Taxes,  91. 


SEAL. 

On  Bail  Bond,  sec  Bail  and  Recognizance, 

6,7. 
On  Promissory  Note,  see  Bills  and  Notes, 

24,25. 

Fee  of  Clerk  for,  see  Clerks,  15. 

Consideration  of  Sealed  Instrument,  see  Con- 
tracts, 82,  88. 

Parol  Modification  of  Sealed  Instrument,  sec 
CONTRAOTS,  817,  818. 

To  Deny,  see  Estoppel,  27. 

Presumption  from  Absence  of,  see  Bvidenob, 
194. 

On  Guaranty,  see  Quarantt,  2. 

By  Secretary  of  State  to  Commission,  see 
Mandamus,  14. 

Lack  of,  on  Mortgage,  see  Mortgage,  16. 

On  Writ,  see  Writ  and  Process,  1. 

1.  A  seal  is  not  necessarily  of  any  particular 
form  or  figure,  and  may  consist  of  an  ouUtne 
without  an  enclosure,  or  of  a  single  dash  or 
flourish  of  Uie  i>en;  and  its  precise  form  in 
each  case  depends  wholly  upon  the  taste  or 
fancy  of  the  person  who  makes  it.  Maekef's 
Appeal,  121  Pa.  192,  1:  861 

2.  In  ft  holograpic  will,  with  the  words 
*'set  my  hand  and  seal,"  a  dash  with  a  pen,  af- 
ter testatrix's  name,  may  be  held  to  be  a  seal 
although  dashes  are  used  in  the  body  of  the 
instrument  for  punctuation.  Id. 
Of  comity* 

8.  The  seal  of  either  the  county  or  the  circuit 
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court  fo  Davall  County,  Florida,  can  l>e 
adopted  or  used  as  a  couotj  seal  by  the  board 
of  county  canyasaerB  in  sealing  county  bonds. 
StockUm  V.  P&welh  39  Fla.  1,  16:  48 

4.  The  seal  of  the  county  must  be  held  to 
have  been  properly  a£9zed  to  tax  deeds  from 
the  county,  where  on  the  left-hand  side  of  the 
county'  clerk's  signature,  which  is  followed  bv 
a  scroll  as  his  own  official  seal,  there  is 
stamped  into  the  paper  by  a  metal  die  a  de- 
vice like  a  seal  enclosing  the  words  "  County 
clerk— Lincoln  County — Wis./'  while  the 
clerk  attests  that  he  has  "affixed  the  seal  of 
the  county  board  of  supervision/'  and  the 
certificate  of  acknowledgment  taken  by  the 
clerk  of  the  circuit  court  of  the  county  states 
that  the  county  clerk,  known  to  be  the  person 
"who  affixed  the  seal  of  said  county,"  has 
acknowledged  that  he  has  "affixed  said  seal,** 
and  there  is  no  proof  that  the  county  had  any 
other  seal,  while  the  statutes  provide  that  the 
county  board  of  supervisors  shall  have  a  seal, 
and  may  alter  it  at  pleasure.  Brown  v.  Cohn 
86  Wis:  1,  80:  188 


SEAMEN 

Exemption  of,  as  Affecting  Constitutional 
Equality  of  Citizens,  see  Conbtituiiok- 
▲L  Law,  80. 

See  alap  Shippikg,  12-14. 


Of  Person  Arrested,  see  Arbest,  6. 

Assault  in  Making  without  Warrant,  see  Aa- 

SAULT  AND  BaTTBRT,  20. 

Police  Power  as  to,  see  CoHanruTiOMALLAW, 

197. 
Expenses  of,  see  Cobts  and  Fbbs,  18. 


SECONDHAND  CLOTHING. 

Quarantine  as  to,  see  Health,  8,  4. 


SECRETARY  OF  STATE. 

Injunction  against,  see  Courts,  84  ;  Injuno* 

TION,  69. 

Mandamus  to,  see  Mandamus,  18,  14. 

Power  of,  as  to  Election  of  United  States  Sen- 
ator, see  CoNGHRse,  1. 


SECRETS. 


AdvcrMslng  Use  of  Secret  Formulae,  see  Ad- 

VBIiTISlNO. 

Contract  Restrleting  Use  of,  see  Contracts, 

284. 
Covenant  as  to,  see  Covenant,  3. 

See  Index  to  Notes  Preeedlngb 


Stipulated  Damages  for  Breach  of  Covenant 

as  to.  see  Damaobb,  61. 
Receiver  of  Secret  Code,  see  Rkckivbrs,  7. 
For  Secret  I^ecipes,  see  Rbgipes. 

1.  One  who  invents  a  secret  code  or  sys- 
tem of  letters,  figures,  and  characters,  show- 
ing the  cost  and  selling  price  of  his  wares  and 
merchandise,  for  use  by  his  traveling  salesmen, 
has  a  property  therein  which  the  law  will  pro- 
tect; and  when  the  remedv  at  law  is  inade- 
quate courts  of  equity  will  lend  their  aid  by 
granting  a  temporar;^  injunction  and  the  ap- 
pointment of  a  receiver,  in  order  to  prevent 
in^parable  injury  pendente  lite.  Summons 
Hwrdwa/re  Oo.  v.  Waibd,  1  S.  D.  488, 

11:  267 

2.  A  catalogue  in  which  the  secret  code  of 
another  and  the  key  thereto  have  been  copied 
should  be  ordered  by  the  court  to  be  delivered 
up  to  the  latter;  or  at  least  the  secret  marks 
should  be  erased  or  canceled  before  retumlDg 
it  to  the  owner,  after  it  has  been  taken  by  the 
court  into  its  possession  through  a  receiver. 

Id, 


SECTARIAN  INSTRUCTION. 

In  Schools,  see  Schools,  88. 


■^►-^ 


SECTARIAN  SCHOOLS. 

Appropriation  for,  see  Appbopriations,  20- 

28. 
Contract  by  State  with,  see  Colleges,  5. 
Self-Executing  Provision  as  to,  see  Consti- 

tutionalXaw,  18. 


SECURITY. 

For  Costs,  see  Costs  and  Febb,  15,  10. 


SEDUCTION. 


Survivability  of  Action  for,  see  Action  ob 

Suit,  147. 
Punitive  Damages  for,  see  Damagxs,  11. 
Trespass  for,  see  Tbespass,  1. 

1.  The  word  ^'seductidn,*'  when  applied  to 
the  conduct  of  a  roan  towards  a  woman, 
means  the  use  of  some  influence,  artifice, 

gromise,  or  means  on  his  part  by  whi(^  he 
iduces  the  woman  to  snrrender  her  chastity 
and  virtue  to  his  embraces.  Therefore  crim- 
inal indulgence  with  a  woman  who  was  at  the 
time  leading  a  lewd  and  lascivious  life  does 
not  constitute  seduction.  FaAtenon  v.  Hayden, 
17  Or.  288,  8:  629 

2.  A  woman  may  be  unchaste,  and  then  re- 
form and  lead  a  virtuous  life;  and  if  she  is 
then  seduced,  her  seduction  ought  to  be  vis- 
ited with'  such  damages  as  a  Jury  would 
think,  under  all  the  circumstances,  the  de- 
fendant ought  to  pay ;  but  to  Justify  a  re* 
CO  very  there  must  be  reformation.  Id. 
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8.  Fiand  in  obtaining  the  consent  of  parents 
to  the  marriage  of  an  infant  daughter  to  a  man 
ivbo  has  a  lawful  wife  living  will  not  Titiate 
the  consent  so  as  to  make  him  liable  for  seduc- 
tion.   Laioyer  v.  Fritehtr,  180  N.  Y.  389, 

14:  700 

4.  There  is  a  loss  of  service  which  will  sus- 
tain an  action  of  seduction,  where  an  infant 
daughter  is  taken  away  as  a  wife  by  one  who 
fraudulently  obtains  the  consent  of  her  parents 


Of  Husband  and  Wife,  see  Husbakd  ahd 
Wife,  1M,  174^-182. 


to  a  void  marriage. 


id. 


SEED  GRAIN. 


Bonds  for,  see  Bonds,  84. 
Lien  for,  see  Liens,  6,  6. 
Warranty  of,  see  Sale,  41. 
Sale  of  Sieed  Wheat,  see  Sale,  9. 


SEISIN. 


Implied  Covenant  of,  see  Covenant,  11. 
Breach  of  Covenant  of,  see  Covenant,  22. 


SEIZURE. 


Due  Process  in,  see  Constitutional  Law, 

155,  156. 
Police  Power  as  to,  see  Constitutional  Law, 

197. 


SELECTMEN. 

Individual  Liability  of,  see  Offigbbb,  95. 
Powers  of,  see  Towns,  20. 


SELF'BEFENSE. 


SeelloMioiDE,  10-18. 


SENATE. 


Certificate  of  Presiding  Officer  of,  see  Par- 

LIAJ^EMTART  LaW,  17,  18. 


SENATOR. 


Residence  of,  see  Limitation  of  Aotionb,  58. 
See  also  Congjiesb. 


SENATORIAL  DISTRICTS, 

See  Election  DisTKioTa. 

Indez  to  Notes  Preeedlii^ 


SERVICE. 

Of  Notice,  see  Notice,  12-14. 

Notice  of  Motion,  see  Motions  ahd  Ob- 

DEBS,  2,  8. 
Coraputation  of  Time  for,  see  Tihb.  8. 
Of  Writ,  see  Wbit  and  Pboobss,  IL 
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SET-OFF  AND  COUNTERCLAOi* 

L  Of  What  Demands. 

a.  In  General;  JReeaupmsnt. 

b.  By  or  Against  Deeedenfi  BUaU, 

c.  JE^eet  of  Insolvenqf, 

n.  Of  Judgments. 

Of  Value  of  Services  against  Advancemoits 
of  Uncompleted  Buuding,  see  Assumpsit, 

V. 

By  Treasury  Department,  see  Claims,  8. 
Of   Stockholders'   Liability,    see  Cobfoea- 

tionb,  248. 
For  Off-set  to  Damages   in    Condemnation 

Case,  see  Damages,  18^188. 
AflSrmatiye  Relief  on  Reply,  see  Judgment. 

17. 


L  Of  What  Demands. 

a.  In  Cfeneral;  BecoupmenU 

1.  The  breach  of  an  agreement  which  did  not 

exist  at  the  commencemeDt  of  an  action  cannot 

furnish  ground  for  a  counterclaim.    A,  D. 

Puffer  <fc  Sons  Mfg.   Co,  v.  Lucas,  112  N.  C. 

877,  19:  688 

2.  Equity  will,  in  {general,  enforce  the  right 

of  set-off  by  decreeing  llie  compensation  of 

mutual  demands,  so  far  as  they  equal  each 

other,  where  they  have  grown  out  of  the  same 

or  connected   transactions,  or  the   one   has 

formed,  in  whole  or  in  part,  the  consideration 

of  the  other,  and  the  party  against  whom  the 

set-oif  is  asserted  is  insolvent      Armstrong  v. 

Warner,  4U  Ohio  St.  876.  17:  466 

B.  A  set-oif  cannot  be  allowed,  under  Mass. 

Pub.  Stot  chap.  168,  §6  8-7,  in  an  action 

brought  to  recover  UDliquidated  damages  for  a 

breach  of  contract,  of  a  claim  which  is  of  the 

same  kind  as  that  to  recover  which  the  action 

is  brought.    Bice  v.  Banders,  152  Mass.  108, 

8:  316 
In  replevin. 

4.  A  defendant  in  replevin  brought  by  a 
mortgagee  who  has  contracted  with  such  de- 
fendant to  purchase  the  mortgaged  property, 
and  who  refuses  to  pay  the  contract  price,  may 
recover  judgment  in  the  alternative  aeainst  the 
latter  wlien  he  has  retained  the  gooSs,  for  a 
return  thereof  or  for  the  value  of  her  interest 
therem.    Drford  v.  HutclUson,  45  Kan.  818, 

Mutuality* 

5.  The  debt  of  one  partner  to  the  United 
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States  can,  when  all  the  partners  acauiesoe  and 
Wigree  to  it,  be  set  off  against  the  debt  of  the 
United  States  to  the  firm  of  which  he  is  a  mem- 
ber.   B&iMi  y.  United  JState$,  84  Ot.  01.  170, 

6s  66 

6.  The  liability  of  an  administrator  to  the 
sureties  on  a  joint  bond  for  a  default  of  his 
co-administrator  creates  no  right  of  set-off  in 
an  action  by  him  as  administrator  against  the 
auretiee  on  the  bond  for  snch  default.  8p&rb 
T.  MeCtmn,  110  N.  T.  605,  It  490 
As  to  transferee. 

See  also  infra,  d4. 

7.  Any  cross-demand  which  existed  at  the 
time  of  the  transfer  of  a  negotiable  certificate 
of  deposit  which  was  past  due,  in  favor  of  the 
matter  against  the  original  payee,  may  be  set 
off  a^inst  the  transferee.  Bapid  Oi^  Fint 
mu.  Bank  ▼.  SenMritv  Nai,  Bank,  84  Keb.  71, 

16:  386 
Secoapment* 

8.  Loss  caused  by  the  unskillful  work  of  a 
•errant  may  be  set  off  against  his  claim  for 
wages;  and  the  set-off  is  not  limited  to  his  wages 
for  the  particular  days  durine  which  the  dam- 
age was  done.  OUnn<m  ▼.  Lebanon  Mfg,  Co, 
140  Pa.  594,  IE:  821 

9.  A  defense  in  an  action  brought  to  re- 
cover the  balance  due  and  unpaid  for  a  stock 
of  goods  sold  and  delivered,  that  the  buyer  had 
turned  over  certain  property  to  the  seller  in 
settlement  of  the  claim ,  will  not  preclude  a 
further  defense  of  breach  of  warranty  by  way 
of  recoupment,  unless  it  appears  that  the  prop- 
erty turned  over  was  intended  to  settle  all 
matters  of  defense*  growing  out  of  the  transao- 
tioQ.    Hdtrig  V.  LoichawiM,  82  Mich.  619, 

10:  878 

10.  A  recoupment  may  be  made  In  a  suit  for 
he  price  of  a  water  supply  under  a  contract, 

of  the  damages  sustained  from  plaintiff's  fail- 
ure to  comply  with  the  terms  of  the  contract. 
WHev  V.  AVufl,  150  Mass.  486,  6:  848 

Ix  By  or  Against  Deeedent't  Bstate. 

11.  The  indebtedness  of  a  legatee  to  the 
estate,  including  that  arising  from  payment  by 
the  administrator  of  obligations  of  the  intestate 
as  suretv  for  the  legatee,  mav  be  set  off  a^nst 
his  claim  to  ihe  legacy.  Koane  v.  MeOett, 
121  Ind.  585,  7:  881 

12.  A  debt  due  to  the  estate  from  an  heir 
may  be  deducted  from  his  distributive  share  of 
ihe  proceeds  of  real  estate  which  has  been  sold 
in  process  of  administration.  FUctUY.  Mwre 
121  Ind.  547,  7:  886. 

18.  One  who  takes  a  mortgage  on  real  es' 
iate  from  an  heir  pending  settlement  of  the 
estate,  and  with  knowledge  of  the  heir's  in- 
debtedness to  the  estate,  can  acquire  no  greater 
interest  than  that  of  the  heir  himself;  and 
where  the  real  property  is  sold  for  assets,  un- 
der the  Indiana  statutes,  his  claim  to  the  pro- 
ceeds is  subject  to  a  deduction  or  set-off  of  the 
heir's  indebtedness.  Id, 

14.  As  against  a  trustee  in  insolvency,  as 
well  as  the  insolient,  a  debt  of  the  latter  to  a 
decedent's  estate  may  be  set  joff  against  his 
distributive  share  therein.  QomeU  v.  Flack 
70  Md.  428,  18:  168 

15.  A  claim  due  to  a  decedent's  estate  from  a 
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plaintiff  may  be  set  up  as  a  counterclaim  by 
the  defendant,  when  the  latter  is  sole  devisee 
and  legatee  as  well  as  executrix  under  a  pro- 
bated will,  although  no  notice  has  becm  given 
to  creditors  to  present  their  claims,  where  it 
is  shown  by  common- law  evidence  that  de- 
cedent's debti  are  all  paid.  &Md  v.  Kaiu 
180  N.  T.  514,  16:  490 

c.  Bjfect  of  Inaolvencff, 

16.  A  sole  solvent  surety  for  a  hopelessly 
insolvent  principal  on  a  debt  that  is  due  before 
the  appointment  of  a  trustee  in  insolvency, 
although  the  insolvency  is  not  then  known,  and 
payment  by  the  surety  is  not  actually  made 
until  after  the  trustee  is  appointed,  is  entitled 
to  set  off  his  claim  for  such  payment  against 
debts  due  from  him  to  the  insolvent,  on  which 
suit  is  brought  by  the  trustee.  Merwin  v. 
Auntin,  58  Conn.  22,  7:  84 

17.  A  surety  Jointly  bound  with  his  pruicipal 
may,  independently  of  statute,  offset  against 
such  joint  indebtedness  his  individual  claim 
against  the  creditor  in  such  Joint  indebtedness, 
where  both  the  creditor  and  the  jprincipal  are 
insolvent.     Olao'k  v.  BuUivan^  2 IH.  D.  103, 

18:  888 

18.  A  bank  holdjnff  a  check  for  collection 
against  an  insolvent  bank,  when  sued  by  tlie 
assignee  of  the  latter,  may  use  such  check  as 
a  setroff  where  no  defense  is  shown  against 
the  check.  Farmers  Deposit  Nat,  Bank  v. 
Penn  Bank,  128  Pa.  288,  8:  878 

19.  U.  S.  Rev.  Stat.  §  5242, which  prohibits 
any  national  bank  when  insolvent  or  in  con- 
templation of  insolvency  from  so  disposing  of 
its  assets  as  to  prevent  their  proper  application 
to  the  redemption  of  its  circulating  notes  and 
the  ratable  distribution  of  the  reminder 
among  its  creditors,  does  not  prohibit  the  al- 
lowance of  any  valid  set-off,  legal  or  equitable, 
which  a  debtor  of  the  bank  may  have  against 
any  obligation  owing  by  him  to  it  at  the  time 
of  its  insolvency.  Armstrong  v.  Warner,  49 
Ohio  St  876,  17:  466 

20.  A  set-off  cannot  be  allowed  in  favor  of 
a  bank  against  a  depositor  by  reason  of  an  un* 
authorize  payment  out  of  his  funds,  by  the 
bank,  of  a  note  made  payable  at  its  place  of 
business,  on  which  the  depositor,  althoush 
the  maker,  was,  as  between  himself  and  the 
indorsers,  not  primarily  liable,  when,  in  igno- 
rance of  such  payment  by  the  bank,  he  had  al- 
lowed them  credit  for  Uie  note,  and  they  had 
become  insolvent  and  removed  from  the  State 
before  be  obtained  knowledge  that  his  de- 
posits had  been  applied  in  pavment  of  the 
note.  Grisaom  v.  Uommerciai  Nat.  Bank,  87 
Tenn.  850,  8:  878 

21.  The  drawer  of  a  check  on  another  bank 
which  a  national  bank  receives  on  deposit,  car- 
rying the  amount  to  the  credit  of  his  agent  up- 
on the  agreemcDt  that  he  would  take  for  part 
of  the  sum  a  draft  drawn  on  a  distant  bank,  and 
would  not  immediately  check  out  the  balance, 
is  entitled  in  equity  to  have  the  amount  of  such 
draft  set  off  against  his  liability  on  the  check, 
where  beforepresentment  of  the  draft, which  he 
stin  owoed,  the  drawer  bank,  which  was  insol- 
vent, without  having  provided  any  funds  with 
which  to  pay  the  draft,  passed  into  the  hands  of 
a  receiver  and  the  check  (payment  of  which 


686 


SET-OFF  AND  COUNTERCLAIM,  IL— SHELLEY'S  CASE. 


had  been  stopped)  came  to  his  possession. 
Armstrong  v.  Warner,  49  Ohio  St.  876, 

17:  466 

22.  An  acceptor  who  is  as  to  the  drawer 
merely  a  surety  on  a  draft  which  a  bank  at  the 
time  of  its  iDsolvency  had  discounted  for,  and 
carried  the  proceeds  to  the  credit  of,  the  draw- 
er, and  which  was  protested  for  nonpayment, 
is  entitled  in  equity  to  have  set  off  against  his 
liability  as  acceptor  of  the  draft  money  due  his 
principal  on  the  deposit  account  with  the 
bank.  Id, 

23.  The  allowance  of  a  set-off  is  not  the  crea- 
tion of  a  preference  by  an  insolyent  national 
bank,  but  an  ascertainment  merely  of  the  just 
amount  due  on  the  debtor's  obligation,  and 
may  be  enforced  against  a  receiver  of  the  bank. 
It  is  the  balance  due  after  deducting  the  set- 
off, which  constitutes  assets  in  the  receiver's 
hands  for  disposition  in  accordance  with  the 
provisions  of  the  Federal  statutes.  Id, 
On  unmatured  debts. 

24.  A  set-off  against  an  assignee  for  creditors 
will  not  be  allowed  unless  tbe  claim  against 
the  insolvent  was  due  at  the  time  of  the  assign- 
ment   Fera  v.  Wiekha^n,  185  N.  Y.  223, 

17:  456 
But  Bee  contra*  cases  following. 

25.  Insolvency  is  of  itself  a  sufficient  ground 
for  the  application  of  equitable  set-off,  even 
where  the  indebtedness  on  one  side  is  not  due; 
and  it  is  immaterial  in  which  party's  favor  is 
the  unmatured  debt.  NcuhviUe  Tnut  Co,  v. 
Fourth  Nat,  Bank,  91  Tenn.  886,      16:  710 

26.  A  bank  may  set  off  against  a  deposit 
unmatured  debts  of  an  inaolvent  depositor. 

Id, 

27.  A  statute  providing  for  the  equal  and 
ratable  distribution  of  the  assets  among  cred- 
itors is  not  violated  by  an  equitable  setoff, 
against  an  insolvent's  deposits  in  a  bank,  of 
unmatured  claims  against  him;  and  on  a  pn> 
rata  distribution  of  the  assets  a  deposit  thuj 
offset  cannot  be  regarded  as  an  advance  pay- 
ment. The  assets  to  be  distributed  do  not 
include  items  thus  offset.  Id. 
28.  A  bank  can  set  off  deposits  made  by  one  who 
subsequently  makes  an  assignment '^for  credi- 
tors, against  a  debt  owing  to  it  bv  the  insolvent, 
but  which  had  not  matured  at  tbe  time  of  the 
assignment.  Fidelity  Trust  dt  3,  V.  Co,  v.  Mer- 
chanU  Nat.  Bank,  90  Ky.  225,             9:  108 

29.  A  deposit  in  a  national  bank  which  be- 
comes insolvent  may  be  set  off  against  a  lia- 
bility of  the  depositor  to  the  bank  on  notes 
discounted  by  the  bank  before  it  became  in- 
solvent, but  which  did  not  mature  until  after- 
ward.    Tarrdley  v.  Olothm'  (0.  C.  App.  8d  C.) 

17:  462 

80.  When  the  holder  of  a  claim  not  yet  due, 
arising  upon  contract,  becomes  insolvent  and 
transfers  the  same  before  maturity,  and  the 
debtor  at  the  time  of  the  transfer  holds  a  sim- 
ilar claim,  then  due,  against  the  assignor,  his 
right  of  set-off  is  preserved  asainst  the  as- 
signee when  the  latter's  cause  of  action  arises; 
and  a  surety  on  the  obligation  so  transferred 
may  enforce  the  set-off  for  his  own  protection 
if  the  principal  debtor  be  insolvent;  but  the 
rule  does  not  apply,  where  the  thing  transferred 
is  commercial  paper  and  the  assignee  becomes 
the  bona  fide  holder  thereof  for  value.  Arm- 
strong  v.  Wamer,  49  Ohio  St.  876,     17:  466 

See  Index  to  NoMS  Precedlngw 


n.  Of  JuDGicBivTa. 

81.  A  judgment  for  a  personal  tort  against 
several  def^dants  may  be  offset  by  another 
judgment  in  favor  of  one  of  them  only,  against 
the  plaintiff,  if  he  is  insolvent  Bunt  v.  Con- 
rad, 47  Minn.  557,  14:  618 

82.  A  Judgment  in  favor  of  the  receiver  of  a 
corporation  against  a  busk  for  twice  the  amount 
of  interest  unlawfully  taken  by  the  bank  on  a 
certain  note,  and  for  the  penalty  provided  there- 
for by  statute,  is  subject  to  a  set-off,  in  favor 
of  the  bank,  oi  Judgments  thereafter  recovered 
by  the  bank  for  the  balance  due  on  such  note 
and  upon  other  notes.  Barifour  v.  National 
Esaeh.  Bcmk,  50  Ohio  St. — ,  SO:  192 
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SETTLEMENT. 


Of  Poor  Person,  see  Poor  Aia>  Poob-Laws, 
4r6. 


SEVERABILITY. 

Of  Contracts,  see  Contbacts,  180,  181. 
Of  Insurance,  see  Inburakob,  154-161. 
Of  Controversies,  see  BiucoYAii  of  Causes, 
12-14. 


SEWER. 


Municipal  Contract  for  Right  of  Way  for, 
see  Municipal  Cokpopations,  98. 

See  also  Dbaiss  and  SswBBa. 


SEWING-MACHINES. 


Sale  of,  as  Interstate  Commerce, 
MBBCE,  81,  49. 


see  Cov- 


See  Women. 


SHALL.. 

Use  of  Word  in  Statute,  see  Statutes,  151. 


As  to  Double-Decked  Cars  for,  see  Commkbce, 
9. 


SHELLEY'S  £aSE. 

Bule  in,  see  Real  Profbrtt,  I.  b. 


SHERIFF— SHIPPING. 
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Liability  of,  for  Judicial  Sale,  see  Judicial 

Salb,  16,  17. 
Liability  of,  for  Leyy,  BeeLxvY  and  Sbuubb, 

80, 81.  ' 

Return  of  Prooess  by  Deputy,  see  Wbit  and 

PsocBee,  22. 

1 .  It  is  no  part  of  the  duty  of  a  deputy  sheriff 
to  make  representations  as  to  the  tiUt  of  the 

Eroper^  he  sells  on  execution,  and  the  sheriff 
(  not  liable  for  false  representations  made  by 
him,  in  relation  to  the  Utle  to  the  property,  if 
they  were  made  in  good  faith,  without  any  in- 
tention of  deceiving,  and  believing  them  to  be 
true.  Lefoark  y.  Carter,  117  Ind.  206,  8:  440 
2.  An  infant  may  be  appointed  a  deputy  sher. 
iff  unless  otherwise  provided  by  statute,  al- 
though under  the  State  Constitution  he  cannot 
be  an  "officer."  JameniUe  dk  W.  E.  Co.  v. 
FUher,  109  N.  G.  1,  18:  721 


SHIPMENT. 

What  Is,  see  CoiirTBAGTS,  290,  291. 


See  002iTEAGTB,  186. 


Illegal  Combination  of  Steamship  Companies, 
see  CoNTBAOTS,  202,  258. 


SHIPPING. 


For  Admiralty  Jurisdiction  and  Practice,  see 

Admiraltt. 
Assault  by  Vaccination  of  Passenger,  see  As- 

SATTIiT,  6. 

General  Average,  see  AyxRAGX. 

Denying  Bight  of  Passengers  to  Wear  Uni- 
form, see  Carribrs,  8. 

Liability  for  Negligence  of  Physicians,  see 
Carbibbs,  88,  89. 

As  to  Passenger  Getting  off,  see  Cabriebs, 
168,  169. 

Liability  for  Unsafe  Approach  to  Landing, 
see  Cabbibrs,  179. 

For  Ticket  on  Ship,  see  Cabbibrs,  194. 

Quarantine  of  Ship,  see  Health,  1. 

Insurable  Interest  in  Chartered  Vessel,  see 
Insubakce,  28. 

Mortgage  of  Vessel,  see  Mobtgagb,  136, 187. 

For  Fellow  Senrants  on  Ships,  see  Mastbb 

AND  SSByANT,  196. 

Taxes  on.  see  Taxes,  121. 

Computation  of  Time  for  Loading,  see  Tdcb, 

Duty  as  to  Delivery  of  Goods,  see  Cabriebs, 
256,  257,  260. 

1.  A  stipulation  in  a  charter-party  for  the 
settlement  of  idl  disputes  only  at  the  port  of 

See  Indaz  to  Notes  Preeedlagb 


discharge  Is  contrary  to  public  policy  and 
yoid.  Prince  Steam-ahipping  Co,  y.  Lelmann 
(D.  0.  S.  C.  N.  Y.)  89  Fed.  Rep.  704, 

6:  464 
Lieeiuie. 

2.  A  license  to  run  a  steamboat  on  waters 
of  a  riyer  which  can  be  used  only  for  transpor- 
tation between  places  in  the  same  State  may 
be  required  by  a  state  law  making  it  an  indict- 
able offense  to  run  such  steamlxMkt  without  a 
license.     Com,  y.  Kingf  150  Mass.  221, 

6:  686 
Umit  of  eapa4sit3r. 

8.  The  regulation  contained  in  U.  S.  Rey. 
Stat,  g  4465,  forbidding  a  steamboat  to  carry 
more  passengers  than  allowed  in  her  certificate 
of  inspection,  applies  to  such  boats  engaged  in 
earrylnff  psssengers  on  a  nayigable  water  of 
the  Umted  States  between  ports  of  the  same 
state  only.  The  City  of  Salem  (D.  C  .D.  Or.) 
2  Inters.  Com.  Rep.  418, 18  Sawy.  607,  614, 87 
Fed.  Rep.  846,  88  Fed.  Rep.  762, 

2x  880.  4:  126 
Limited  liability. 

4.  The  Act  of  Congress  of  June  19,  1886, 
extending  the  benefits  of  limited  liability  legis- 
lation to  yessels  engaged  in  inland  navigation, 
is  not  unconstitutional,  in  yiew  of  the  power  of 
Congress  to  regulate  commerce.  ZawUm  y. 
Comer  (D.  C.  S.  D.  Ga.)  40  Fed.  Rep.  480, 

.7:  66 
5.  The  Limited  Liability  Law,  amended,  ex- 
cepted from  its  operation  inland  nayigation 
only,  and  not  internal  commerce,  and  extended 
the  operation  ol  the  law,  not  to  internal  com- 
merce but  to  inland  nayigation.  Id. 

6.  Even  though  the  subjects  of  tlie  ex- 
tended limitation  of  liability,  or  the  territory  in 
which  it  is  effective,  are  partially  within  the 
region  of  state  control,  yet  where  the  subjects 
are  separable,  and  are  partly  under  the  national 
control,  the  Act  of  Congress  will  be  sustained 
by  the  courts  wherever  ue  power  of  Congress 
extends,  and  as  to  all  those  objects  to  which  it 
attaches;  and  this  rule  is  easily  applicable  in 
this  case.  lei. 

7.  The  entire  purpose  of  the  limited-liabiU 
ity  enactments  was  to  encourage  Investments  in 
shipping,  and  they  may  be  extended  whereyer 
the  admiralty  courts  of  the  United  States  have 
jurisdiction.  Id, 

Coliision* 

8.  A  tug  employed  by  a  ship  to  moye  her 
from  her  anchorage  in  the  Wallamet  River  lu 
a  dock  in  East  Portland,  under  the  direction 
and  control  of  the  pilot  in  charge  of  the  ship, 
is  not  liable  for  injury  caused  by  a  collision  of 
such  yessel  with  another.  In  such  case  the 
tuir  and  tow  are  but  one  vessel,  and  that  one  is 
the  tow.  The  Imperial  (D.  C.  D.  Or.)  13 
Sawy.  689,  88  Fed.  Rep.  614,  8:  284 

9.  A  ship  owner  who,  to  exonerate  himself, 
nas,  as  bailee  ol  the  cargo,  reooyered  and  re- 
ceiyed  from  the  owner  oi  another  vessel,  in  a 
suit  in  admiralty  for  damages  for  a  collision, 
the  value  of  the  cargo,  as  well  as  damages  for 
injury  to  his  ship,  is  answerable  to  the  owner 
of  the  cargo,  or  *to  the  Insurer  subrogated  to 
such  owners  right,  for  the  whole  yalue  thereof 
so  received,  wi£out  deduction  for  the  expenses 
of  the  litigation  in  which  it  was  obtained. 
Ha/rdman  y.  Brett  (C.  0.  S.  D.  N.  Y.)37  Fed. 
Rep.  808,  2:  17B 
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SHORT  CASE— SLAUOHTER-HOUSE. 


Maritime  liens. 

10.  The  claim  of  a  materialman  for  supplies 
and  repairs  f  umlsbed  to  a  yessei  m  a  nome 
port  is,  if  a  lien  be  ffiven  therefor  by  a  State 
statute,  a  maritime  uen,  and  is  entitled  to  the 
same  precedence  that  a  Uke  claim  for  supplies 
and  repairs  furnished  in  a  foreign  port  has  hj 
the  law  of  nations.  Clyde  v.  ateam  Trantp, 
Oo.  (C.  0.  E.  D.  N.  C.)  86  Fed.  Rep.  501, 

1:  794 
11 .  The  lien  of  a  materialman  for  supplies  and 
repairs  furnished  in  a  home  port,  ^ven  by  a 
State  statute.  Is  entitled  to  priority  over  a 
mortgage  on  the  vessel  repaired,  although  such 
mortjiC&ITe  had  been  duly  recorded  before  such 
supplies  and  repairs  were  furnished.  Id. 


12.  A  willful  and  unjustifiable  attack  with 
kicks  and  blows,  by  the  captain  of  a  vessel  up- 
on a  seaman,  merely  because  he  said  he  was 
sick  when  ordered  to  go  on  deck,  is  not  within 
the  scope  of  the  captain's  employment  or  au- 
thority, and  will  not  render  the  owners  of  the 
vessel  liable  for  the  injuries  thereby  caused. 
GfOrieUtm  v.  WaydsU,  185  N.  T.  1,  17:  228 

18.  A  seaman  injured  in  the  service  of  a 
Tessel  has  a  lien  on  the  same  for  the  damages 
he  may  sustain  by  reason  of  the  neglect  or  mis- 
conduct of  the  officers  thereof  in  caring  for 
him  while  affected  by  such  injury.  Th$  City 
^  Garttde  (D.  C.  D.  Or.)  14  Sawy.  179,  89 
Fed.  Re^.  807,  5:  52 

14.  It  is  the  right  of  a  seaman  injured  in 
the  service  of  a  vessel  to  be  cared  for,  at  least 
to  the  end  of  the  voyage;  and  nothing  short  of 
gross  negligence  or  willful  misconduct  causing, 
or  concur rmg  to  cause,  the  injury,  wUl  forfeit 
such  right.  Id. 


SHORT  CASE. 

See  Calendar. 


SIDE  TRACK. 

Condemnation  of  Land  for,  see  Eminent  Do. 

MAIN,  7,  8,  25-30,  35. 
As  New  Servitude,  see  Eminent  Domain,  128. 


SIDEWALK. 


Use  of  Bicycles  upon,  see  Biotcles,  4. 

Due  Process  in  Assessment  for,  see  Constitu- 
tional Law,  164. 

Police  Power  as  to  Cleaning,  see  Constitu- 
tional Law,  218. 

Evidence  of  Defects  in,  see  Eyidenob,  781- 
783. 

Proper  Use  of,  see  Highways,  88,  39. 

Compelling  Cleaning  of,  see  Highways,  81. 

Construction  of,  see  Highways,  82-88. 

Right  of  Travelers  on,  see  Highways,  103-105. 

Ice  on,  see  Highways,  119. 

Liability  for  Defect  in,  see  Highways,  101, 
121-123,  129,  180. 

l^otlce  of  Defects  in,  see  Highways,  150-152. 

See  Index  to  Notes  Preeedln|f* 


I  Injunction  against  Removal,  see  Injunction, 

47. 
Delegation  of  Power  to  Prescribe  Width,  see 

Municipal  Cobporations,  82. 
Proximate  Cause  of  Injury  on,  see  Prozi- 

ICATB  Causb,  83-85. 
For  Matters  about  Sidewalks  in  Common  with 

Other  Public  Improvements,  see  Public 

Impbovsmsnts^  especially,  4,  19,  81,  39, 

44a 


SIGN. 

I 

Fall'of,  in  Hish  Wind,  see  Act  of  God,  8. 
Presumption  from  Fall  of,  see  Evtdkngb,  147. 
Negligence  as  to,  see  Nbgligsncx,  33. 


SIGNALS. 

Of  Train,  see  Railroads,  53,  67-74,   111,  112. 


SIGNATURE. 

To   Contract  under  Statute  of  Frauds,  sm 

Contracts,  96-98. 
Of  Deed,  see  Deeds,  3,  4. 
Ky  Proxy,  see  Insurance,  387. 
By  Mark  to  Affidavit,  see  Oath  and  Affi- 

davtt,  1. 
To  WiU,  see  WrLM.  9-13. 


SILENCE. 


Estoppel  by,  sec  Estoppel,  59-65. 
Presumption  from,  see  Evidbncb,  180-188. 


SITUS. 

Of  Debt,  see  Conflict  of  Laws,  78. 

Debt  for  Garnishment,  see  Gabnishment. 

4-6. 
Debt  in  Insolvency,  see  Insolvency,  5S 
Property  for  Taxation,  see  Taxes,  107. 

108,  110,  111,  118. 


SLANDER. 

See  LiBBL  AND  SLAliTOEB. 


SLANDER  OF  TITLE. 

Damages  for,  see  Damages,  102. 
Injunction  against,  see  Injttnction,  127. 

See  also  Libel  and  Slandeb,  76,  77. 


SLAUGHTER-HOUJte. 

As  a  Nuisance,  see  Kcisanobs,  14-18. 


Presumption  as  to,  see  Etidbncb,  86w 
See  also  Intolontaby  Sbbyitudb. 


SLAVERY— SPECIFIC  PERFORMANCE,  I.  (W 

SPANISH  MILLED  DOLLAR& 

See  MoHST. 


idLEEPING  CAB. 


Duties  as  to  Passengers  on,  see  Cabbibbs,  85, 
86,  48,  60,  107,  108. 

Loss  of  Property  on,  see  Cabbibbs,  240,  241. 

Punitive  Damages  for  Cutting  Off,  see  Dam- 
ages, 25. 

Presumption  of  Negligence  as  to  Property  of 
Passen&:er,  see  Etidbnou,  188. 

<2uestion  for  Jury  as  to  Negligence,  see 
Tbial,  177. 


SLUICE. 


Equity  Jurisdiction  as  to,  see  Equity,  7. 
See  also  Watbrs,  101, 102. 


SMALLPOX. 

Ejection  of  Passenger  Who  Has,  see  Oabbi- 

K^tB,  95. 


SNOW. 

Liability  of  Carrier  for  Negligence  as  to,  see 

Cabribrs,  67,  68. 
Liability  of  Elevated  Railroad  for  Snow  on 

Steps,  see  Caruiers,  174. 
On  Highway,  see  Highways,  118-120. 


SNOW  SLIDE. 

Negligence  as  to,  see  Master  ajstd  Sbbyakt, 

55. 
Assumption  of  Risk   of,  see  Ma8TBB  ahd 

Sbryabt,  101. 


SOCAGE. 


■Guardian  in,  see  Insurancb,  60. 


SOLDIERS'  MONUMENT. 

Use  of  Appropriation  for,  see  Afpbopbia- 

TIONS,  27. 


SOLICITATION. 


As  a  Crime,  see  Cbdobal  Law,  12. 
L.  R.  A.  Dig. 


Of  House,  see  Lbgislatvre,  9. 
Mandamus  to,  see  Mandamus,  15. 
Impeachment  of,  see  Ofviobbs,  75. 


SPECIAL  INTERROGATORIES. 

See  Trial,  91-95. 


SPECIAL  JUDGE. 


See  C0T7BT8, 117,  118. 


SPECIAL  PROCEEDINGS. 

Due  Process  in,8ee  CoNSTrrnnoKAL  Law,  140. 


SPECIAL  SESSION. 


See  Statutes,  6-8. 


SPECIAL  VERDICT. 

Effect  of,  see  AppsAii  akd  Error,  851,  852, 
Sufficiency  of,  see  Tbial,  818-847. 


SPECIFIC  PERFORMANCE. 

L  InGbnebal. 

n.  Contbaots  FOB  Real  Pbofbrtt. 

a.  In  General, 

b.  Doubtful  Titles. 

Hi,  RBLATiNa  to  Pbrsonaltt  OR  Sbryicbs. 

Of  Contract  Made  by  Another  Person,  for 

Sale  of  Land,  see  Action  or  Suit,  27. 
Venue  of  Action  for,  see  Action  or  Suit, 

159. 
Of  Contract  of  Ball  Player,  see  Contracts. 

154. 
Estoppel  of,  see  Estoffbl,  86. 
Of  Agreement  for  Insurance,  see  Insubanos, 

865,  866. 
Limitation  of  Time  for,  see  Limitation  of 

Actions,  11. 
As  to  Forfeiture  of  Contract,  see  Vbndob 

AND  PUBOKASBB,   16-18. 


I.  In  Gbnbbaii. 

1.  Spedflc  performance  of  a  contract  is  an 
equitable  remedy  which  cannot  be  cUimed  as 
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SPECIFIC  PERlrORMANCB,  IL  a. 


a  matter  of  right,  and  will  be  denied  where  its 
performance  would  violate  the  spirit  of  the 
contract  and  work  a  rank  injustice.  Qeithdf 
V.  i>tranahan,  188  N.  Y.  845,  20i  46b 

2.  Equity  will  not  take  jurisdiction  of  a 
suit  seeking  specific  performance  of  a  contract 
or  damages  for  its  breach,  when,  to  the  know 
ledge  of  plaintiff  at  the  time  of  the  com- 
mencement of  the  action  and  without  fault  of 
defendant,  specific  performance  could  not 
be  enforced  and  there  is  no  other  ground 
for  equitable  interference.  Morgan  v.  BeU 
3  Wash.  554,  16:  614 

8.  Equity  can  enforce  an  agreement  when 
the  remedy  at  law  would  be  inadequate  for  in- 
ability to  give  a  conditional  or  modified  judg- 
ment, or  to  preserve  the  benefit  of  the  agree- 
ment to  all  parties  interested.  Bumgardner  t. 
Leavitt,  85  W.  Va.  194,  18:  776 

4.  Where  specific  performance  would  be 
granted  to  the  purchaser  if  he  were  to  apply, 
the  seller  is  entitled  to  like  relief  on  Uie  ground 
of  mutuality  of  light  and  remedy.  Id, 

5.  The  rule  that  a  contract  will  not  be  spe- 
cifically enforced  where  a  right  does  not  arise 
in  favor  of  each  party,  which  is  capable  of  be- 
ing enforced,  does  not  apply  where  the  quality 
ori^nally  lacking  has  been  supplied  by  filing 
a  bill  for  specific  performance  by  the  party 
not  bound.  Woodruff  v.  Woodruff,  44  1^.  J. 
£q.  (17  Stew.)  349,  1:  880 

6.  The  specific  performance  of  a  contract 
which  involves  the  payment  of  a  price  will  not 
be  decreed  until  the  price  is  ascertained.    Id. 

7.  The  modification  of  a  contract  in  de- 
tails by  common  understanding  and  mutual 
consent  will  not  defeat  a  right  to  specific  per- 
formance, if  it  is  still  clear  what  the  righto  of 
the  parties  are  under  the  contract  as  modified. 
OhueetUr  hingUm  ^  O.  Co.  y.  Busria  Cement 
Oo.  164  Mass.  92,  18i  668 


IL    CONTBAOTS  FOB  RbAL  PBOPBBTT. 


a.  In  OenardL 

8.  Neither  equity  nor  the  law  forbids  parties 
making  a  sale  of  land  with  a  contract  to  recon- 
vey;  and  where  parties  enter  into  such  a  con- 
tract in  good  faitn,  the  contract  will  be  upheld. 
Oasserty,  Bogk,  7  Mont.  585,  1:  240 

9.  A  contract  for  the  sale  of  lands,  made 
with  a  partnership  firm  in  the  firm  name,  may 
be  enforced  in  equity,  and  the  deed  will  be 
decreed  to  be  executed  to  the  individual  part- 
ners as  tenants  in  common.  Tawnthend  v. 
Ooo^eUow,  40  Minn.  812,  8:  789 

10.  An  agreement  by  an  unde  to  leave  to 
his  nieces  a  certain  portion  of  his  estate  at  Us 
decease,  in  consideration  of  the  relinquishment 
of  control  over  them  by  their  father,  and 
upon  the  understanding  that  they  should  be- 
come members  of  his  family,  cannot  be  specifi- 
cally enforced  where  he  dies  before  they  come 
into  his  family  or  under  his  control,  although 
a  relinquishment  of  their  father's  righto  has 
been  procured  by  a  surrender  of  all  their  claims 
upon  their  deceased  mother's  estate.    Jaffee  v. 

Jaeobton  (0.  C.  App.  8th  D.)  4  U.  8.   App.  4, 

14:  868 

See  Index  to  Notes  Preceding. 


UniUteraL 

11.  Unilateral  contracts  for  the  purchase  of 
lands,  signed  by  the  purchaser,  may  be  en* 
forced  by  the  vendor.  MiUer  v.  Gamerony  4& 
N.  J.  £q.  (18  Stew.)  69,  1:  664 

12.  The  complainant  in  a  bill  to  enforce  a 
unilateral  contract,  not  being  bound,  must  show 
that  he  is  not  only  willing  to  perform  all  the 
stipulations  on  his  part,  but  that  he  has  ten- 
dered himself  ready  to  perform  them  before- 
filing  his  bill.  Id, 
Parol  eontraete  or  sifts. 

18.  Eauity  cannot  enforce  a  parol  contract 
for  the  sale  or  exchange  of  land,  without  ad- 
mission or  clearproof  of  its  terms.  Bogg*  v. 
Bodkin,  82  W.  7a.  566,  6:  846 

14.  A  parol  gift  of  land  by  a  father  to  his 
son,  requiring  improvements  on  the  land  by 
the  son  withm  a  certain  time,  will  not  be  en- 
forced unless  such  improvements  are  made 
within  the  specified  time.  Frame  v.  FramB,^ 
32  W.  Va.  468,  6:  888 

16.  After  thirty-one  years,  equity  will  not 
enforce  specific  performance  of  a  parol  gift  of 
land  by  a  father  to  a  son,  where  there  is  a  dis- 
pute as  to  the  conditions  of  the  gift,  although 
the  son  has  had  possession  and  made  improve- 
ments.  /d. 

16.  Nineteen  years  after  a  verbal  gift  of 
land  by  a  father  to  his  son,  during  which  time 
a  third  party  has  purchased  from  the  father  in 
(irood  faith  and  for  valuable  consideration,  and 
the  son  has  never  asserted  his  equitable  titit 
acquired  by  possession  and  compliance  with 
the  conditions  of  the  gift,  equity  will  nd  en- 
force performance  of  the  agreement  to  oonvey 
the  legal  title.  Id, 

17.  Equity  will  enforce  a  verbal  promise  by 
a  father  to  his  son,  in  consideration  of  lover  and 
aflTection,  to  give  him  land  and  make  him  a  deed 
therefor,  if  the  son,  induced  by  such  promise, 
has  taken  possession  of  the  land  and  expended 
on  it  labor  and  money  in  improvements.     IL 

18.  Where  a  person  goes  upon  property  which 
Is  wholly  unimproved,  under  the  Inducement 
of  an  unequivocal  promise  to  convey  it,  amd 
moves  a  house  upon,  and  erects  other  boildings 
and  cultivates,  the  land,  a  conveyance  may  be 
compelled.  BurUngams  v.  Boitland,  TI  Cal. 
316,  1:  88» 

Defenaes. 

19.  The  equitable  considerations  which  will 
Justify  a  court  in  refusing  to  compel  specific 
performance  of  a  valid  contract  to  convey  real 
estate  must  have  some  reference  to,  or  tome 
connection  with,  the  contract  itself  or  the  du- 
ties of  the  parties  in  relation  to  it.  TTk^ntjwm 
v.  Winter,  42  Minn.  121,  6:  886 

20.  That  the  vendor  has  an  hidependent 
claim  against  the  vendee,  which,  by  reason  ot 
the  latter's  insolvency,  he  ma;^  be  unable  to 
enforce,  is  no  reason  for  refusing  specific  per- 
formance on  the  application  of  the  vendee. 

/d 

21.  An  agreement  by  a  party  to  an  action  for 
partition,  having  knowledge  that  the  property 
was  sold  for  less  than  its  real  value,  to  re- 
frain from  making  any  obiections  to  the  con- 
firmation of  the  sale  in  consideration  of  the  pay- 
ment of  a  given  sum,  is  a  fraud  upon  the 
court  and  the  other  parties,  is  against  public 
policy,  and  will  not  be  enforced.  Tappan  v. 
AUtanff  Brewing  Oo.  80  Cal.  670,  6:  488 
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23.  The  denial  of  spedflc  performance  of  an  oral 
agreement  by  a  ca  tenant  to  convey  an  interest 
in  land,  demanded  on  the  ground  of  part  per- 
formance  in  paying  for  the  interests  of  other 
co-tenants  nnder  conveyances  which  are  voida- 
ble at  defendant's  election,  may  be  Justified  hy 
defendant's  waiver  of  the  right  to  question 
those  conveyances.  Orawt  v.  Ooldthwait 
153  Mass.  268,  10:  768 

23.  A  suit  by  a  vendor  for  specific  perform- 
ance of  a  fair  contract  for  the  sale  of  land  can- 
not be  defeated  on  the  ground  that  there  is  a 
remedy  at  law.  Hodga  v.  Rowing ^  58  Conn. 
12.  7:  87 

24.  It  is  impossible  for  a  man  to  perform  a 
speculative  contract  to  convey  land  which  was 
community  property,  after  the  death  of  his 
wife  and  the  descent  of  her  interest  to  an  infant 
four  or  five  years  old.  Morgan  v.  BeU,  8 
Wash.  554,  16:  614 

25.  Where  the  vendor  in  a  contract  for  the 
sale  of  land  has  no  interest  in  the  land  which 
he  agrees  to  convey,  but  enters  into  it  as  a  mere 
speculation  or  venture,  he  is  not  deemed  a  bona 
Me  contractor,  and  a  court  of  equity  will  not 
lend  him  its  aid  in  enforcinff  it  But  one  who 
has  acquired  an  equitable  tiUe  or  interest  in  the 
land  under  an  executory  agreement  may  enter 
into  another  agreement  for  the  sale  thereof  to 
a  third  party,  without  waiting  until  he  has  ob- 
tained a  deed,  if  the  sale  is  made  in  good  faith, 
and  the  title  is  fully  perfected  at  the  time  spe- 
cified for  the  completion  of  the  sale.  Town»- 
hend  v.  QoadfeUow,  40  Minn.  812,        8:  789 

26.  The  tender  of  a  deed,  after  verdict  for  a 
sum  of  money  claimed  as  alternative  relief  by 
plaintiff  in  an  action  for  specific  performance 
of  a  contract,  is  too  late  to  be  effectual. 
H<mHon  V.  Slodge,  101  N.  C.  640,        8:  487 

b.  Dimblful  imei. 

27.  A  parol  contract  for  the  exchange  of 
lands  will  not  be  specifically  enforced  in  the 
absence  of  proof  that  the  parties  have  good 
titles.    Bogg9  v.  Bodkin,  82  W.  Va.  566, 

6:  846 

28.  Equit]^  will  not  actively  interfere  to  com- 
p^el  the  specific  performance  of  a  contract  for 
the  sale  of  land  in  favor  of  the  vendor,  if  there 
is  such  uncertainty  about  the  title  as  to 
affect  its  marketable  value.  The  court  will 
not,  in  such  case,  compel  Its  acceptance  and 
cast  upon  the  purchaser  the  risk  of  litigation 
and  the  embarrassment  of  a  questionable  title. 
TowtiM/tend  v.  QoodfeOow,  40  Minn.  812, 

8x  789 
29.  Specific  performance  of  a  contract  for  land 
on  which  there  is  the  cloud  of  an  uncanceled 
mortgage  may  be  granted,  where  the  notes  se- 
cured 1^  it  are  barred  and  Uie  widow  and 
heirs  of  the  mortgagee  have  released  their  in- 
terest by  a  quitclaim  deed,  while  there  is  no 
evidence  frcon  which  it  can  be  inferred  or  pre- 
sumed that  either  the  mortgage  or  any  of  the 
notes  have  been  assigned,  and  the  vendor  offers 
to  leave  in  the  handi  of  the  vendees  until  this 
alleged  cloud  can  be  removed,  an  amount  of 
the  purchase  money  sufficient  to  indemnify 
them  against  any  claim  that  might  be  made  by 
some  possible  but  «nknown  assTgnee.  Bife  v. 
Xytomr,  49  Ohio  Bt  422,  17:  408 

80l  When  complainant  owns  two  strips  of 
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land  separated  by  Sands  belonging  to  the 
United  States;  and,  by  a  nearly  simultaneous 
movement,  parties,  several  of  whom  are  his 
employes,  enter,  under  the  homestead  and 
pre-emption  laws,  upon  the  public  lands  sepa- 
rating his  lands,  thus  making  one  compact 
tract,  where  there  was  no  special  movement 
towards  making  settlements  on  the  public  lands 
in  the  neighbornood;  and  the  whole  tract  was 
enclosed  with  one  line  of  fence;  and  no  crops 
were  harvested  on  the  separate  settlements,  but 
complainant's  cattle  grazed  over  the  entire 
tract;  and  the  mone^  with  which  the  land  was 
entered  was  fumisned  by  him;  and  each  set- 
tler, immediately  after  omining  his  certificate 
of  entry,  conveyed  his  land  to  complainant  at 
prices  much  less  than  a  fair  cash  value, — ^hls 
title  to  such  government  land  is  so  doubtful 
that  one  who  has  contracted  to  purchase  the 
same  will  not  be  compelled  to  perform  his 
contract.     Close  v.  Stuyvetant,  182  111.  607, 

8:  161 
81.  To  defeat  a  suit  to  compel  one  to  per- 
form his  contract  to  take  land,  the  title  to  which 
]b  founded  upon  entries  under  the  pre-emption 
and  homestead  laws  of  the  Unitea  States,  de- 
fendant need  not  prove  the  entries  to  have 
been  fraudulent  by  evidence  which  would  Jus- 
tify a  court  having  lurisdiction  of  the  question 
to  cancel  them  for  that  reason;  it  is  sufficient 
for  him  to  show  that  the  title  which  complain- 
ant is  prepared  to  give  is  doubtful.  Id, 


in.    Relatiko    to   Pbbsokaltt    OB   Sbb- 

VICBfi. 

See  also  Injunction,  12, 6. 

82.  Equity  will  not  specifically  enforce  a 
promise  made  by  the  agent  of  a  corporation 
in  soliciting  subscriptions  to  its  stock,  that  its 
franchise  shaU  be  exercised  in  a  particular 
manner  for  the  benefit  of  one  person,  in  con- 
sideration that  he  will  become  a  stockholder. 
Converse  v.  Bbod^  149  Mass.  471,         4:  581 

38.  Specific  execution  of  a  contract  for 
shares  of  stock  may  be  enforced  when  they 
have  a  unique  and  special  value  to  the  pur- 
chaser, and  the  loss  cannot  be  adeouately  com- 
pensated by  damages  at  law.  Bumgardner 
V.  Leavitt,  8o  W.  Ya.  194,  18s  776 

84.  Specific  performance  of  contracts  for 
personal  services  will  not  be  enforced  in 
equity.  WHUam  Bogen  Iffg.  Co.  v.  Begers, 
58  Conn.  856,  7:  779 

85.  The  specific  performance  of  a  contract 
to  deliver  fish  skhu  mav  be  compelled  on  the 
ground  that  damages  for  failure  to  perform 
would  be  irreparable,  where  both  pmes  are 
engaged  in  manufacturiog  the  skins  into  glue, 
and  C4^mplainant  would  be  able  to  procure  them 
elsewhere  and  thus  continue  its  business,  only 
with  great  difficulty,  if  at  all.  Gloucester 
Isinglass  A  O.  Co.  t.  Buseia  Cement  Co.  154 
Mass.  92,  18:  668 

86.  Specific  performance  will  not  be  granted 
of  a  contract  by  one  railroad  company  to  ad- 
vance money  to  make  up  any  deficiency  of 
the  net  earnings  of  the  latter  to  pay  the  interest 
on  its  bonded  indebtedness,  where  the  obliga- 
tion to  repay  such  advances  arose  upon  de- 
mand. Bradford  E,  A  C  B,  Co.  v.  New  York, 
L,  m.  dW.&Co.  128  N.  Y.  816,     lit  116 
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87.  The  unforeseen  insolvency  of  a  railroad 
company  is  a  sufficient  reason  for  den3ring  the 
specific  performance  of  a  contract  by  one  com- 
pany to  advance  money  "from  time  to  time" 
to  make  up  a  temporary  deficiency  in  its  net 
earnings  to  pay  interest  on  bonded  indebt- 
edness, as  it  would  work  an  unexpected 
hardship  and  amount  practically  to  a  gift  of 
the  money,  to  enforce  the  specific  performance 
of  the  coutruct.  Id. 

88.  Specific  performance  will  not  be  granted 
of  a  contract  to  clear  out  the  channel  of  a 
creek  so  as  to  allow  running  water  to  flow 
freely,  and  to  make  a  ditch  of  sufficient  size  to 
drain  the  lands  of  another  party,  and  to  keep 
such  ditch  open  and  unobstructed  forever. 
The  case  is  one  in  which  the  injury  can  be  re- 
dressed by  damages  in  an  action  at  law.  Mc- 
Garter  v.  Armstrong,  82  8.  G.  208,       8:  625 


SPEED. 


Of  Trains,  see  RA.TiiB0AD8,  49-56. 


SPENDTHRIFT  TRUSTS 

See  Tbusts,  III. 


SPIRITUAUSM. 


As  Evidence  of  Delusion,  see  Iitoomfitbnt 
Persons,  4,  5. 


SPOUATION. 


See  ALTBRATroN  of  Instruments,  6. 


SPORT. 

Assault  in,  see  Assault,  4,  5. 


SPORTING. 


See  Sunday,  4. 


SPRING. 

Easement  to  Use,  see  Easehbntb,  28. 
License  to  Use,  see  License,  6. 
Rights  in,  see  Waters,  119-122,  145. 


STAGE. 

Imputed  Negligence  of  Driver  of,  see  Negli- 

GENCE,  97. 

See  Index  to  Notes  Preceding^ 


STAIRWAY. 

Easement  in  Use  of,  see  Eabbicbntb,  SOl 
Implied  Coyenants  as  to,  see  Lan]>i>ord 

Tenant,  8. 
Negligence  as  to,  see  Landlobd  and  Tkhaht, 

69,  70 ;  Nbglioencb,  45. 
Assumption  of  Risk  as  to,  see  Masteb  ahd 

Servant,  84. 
As  Nuisance,  see  NuiaANCES,  8. 


STARE  DECISia 

« 

See  CouBTS,  196-198. 


STATE. 


As  Party  to  Suit  Concerning  Canal,  see  Ac- 
tion OR  Suit,  99. 

Appropriations  by,  see  AppROPRiATioNa. 

Boundary  of,  see  Boundaries,  1,  2. 

Rights  and  Liabilities  as  to  Oinal,  see  Cakalb. 

Claims  against,  see  Claims,  10-16. 

Avoidance  of  Obligation  of,  see  Contbactb, 
867. 

For  Jurisdiction  over  Mississippi  River,  see 
Courts,  16. 

Jurisdiction  of  Suit  against  State  Officer,  see 
Courts,  121-123. 

Liability  of,  for  Interest,  see  Interest,  4, 89- 
41,  50. 

Public  Lands  of,  see  Publio  Lands,  9, 10. 

Removal  of  Action  as  to,  see  RkmotaIi  op 
Causes,  7. 

Property  in  Shore  Lands,  see  Waters,  16-19. 

1.  The  rights  and  responsibilities  of  a  state 
under  an  orainary  business  contract  are,  with 
few  exceptions,  the  same  as  those  of  individr 
uals.  Carr  v.  State,  Du  OoeUasquet,  127  Ind. 
204,  1 1:  870 

2.  After  the  auditor  of  state  has  appeared 
and  been  made  a  party  to  a  suit,  and  pleaded 
to  the  complaint,  ne  cannot  avoid  the  Judg- 
ment on  the  ground  that  he  represents  the 
state,  and  that  the  state  cannot  be  sned. 
Stoner  v.  Rice,  121  Ind.  51,  6:  887 

8.  The  rule  which  forbids  suit  against  offi- 
cers of  a  titate,  because,  in  effect,  a  suit  a^aisA 
the  State,  seems  to  apply  only  where  the  mte^ 
est  of  the  State  is  through  some  contract  or 
some  property  ri^ht  of  hers,  or  where  her  in- 
terest is  in  a  suit  in  her  own  name,  brought  or 
threatened  by  her  officers,  to  enforce  some  air 
leged  claim  of  hers.  McWhorierY,  Peneaeola 
<Si  A.  R.  Co.  24  Fla.  417,  8:  604 

4.  Rtiilroad  commissioners  being  authorized 
by  statute  to  make  reasonable  rules  and  regula- 
tions for  all  railroads  in  the  State  as  to  ehuges 
for  transportation  of  passengers  and  freightB, 
and  to  furnish  each  company  with  a  schranle 
of  charges  made  for  its  observance,  and  having 
fixed  certain  rates  for  one  of  the  oompaniei 
which  it  deems  not  reasonable  and  just,  said 
company  ffied  a  bill  against  the  commlsaionen 
to  enjoin  them  from  promul^ting  said  ntes, 
or  any  other  rates  substantially  the  same. 
Eeldy  that  this  is  not,  in  effect,  a  suit  against 
the  State;  but  the  statute  haviiig  prescribsd  a 
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penalty  forviolation  of  the  ratea  fixed,  and  au- 
thorized the  commissionen  to  histitute  action 
in  the  name  of  the  State  to  recover  the  penalty, 
in  so  far  as  the  hUl  seeks  to  enjoin  them  from 
doing  ihiB,  it  is  in  effect  a  suit  against  the 
Btate,  Id. 


•♦^►-^ 


STATE'S  ATTORNEY. 

BeeDiBTBioT  and  PBOBBOunNa  Attobnetb,!. 


STATE  TREASURER. 

Liability  on  Bond  of,  see  Bonds,  14. 

Duty  of,  as  to  Appropriations,  see  Afprofbi- 

ATIONS,  80. 


STATION. 


On  Railroads,  see  Railroads,  14-17. 
Compelling  Mail  Train  to  Stop  at,  see  Post- 

OVFIOB,  19. 


STATUTE  OF  FRAUDS. 

See  CoNTRACTfl,  I.  e. 
Hea  of,  see  Pleading,  216. 


STATUTES. 


1.  Enactment;  Validitt. 

a.  Enactment. 

b.  7\me  of  Pnuiage  and  Taking  Effect, 

c.  Validity. 

d.  Judicial   Examination;  Legislative 

Journals. 

e.  Entitling;  Expreuion of  SubjecL 

1.  General  Bules. 

2.  Instances. 

S.  Plurality  of  Biil^ects. 
4.  Amendments;  Eevision;  Btfer- 
ence  to  ime  of  Other  Statutes. 
L  Local  or  8peei€U  Legislation. 

1.  General  Principles;    Olassfflca- 

tion. 

2.  Instances. 

n.  CONSTBUOTION ;   OPERATION;   EFFECT. 

a.  In  General;  Use  of  Words. 

b.  Strictness  of  Oonstruetion ;  Manda- 

tory; Implications. 

c.  Adopted  or  Be-Enacted  Statutes. 

d.  Prospective  or  Retrospective  Operation. 

ni.  Repeal;  Amendment. 

Action  for  Breach  of,  see  Action  or  Suit,  10. 

Requirement  of  Two-Thirds  Vote,  see  Ap- 
propriations, 10. 

Constitutional  Principles,  see  Constitution- 
al Law,  191. 

Power  of  Courts  to  Inquire  as  to,  see  Courts, 
86-19. 

Indmm  to  If  ata«  Preeedla|f« 


Presumption  as  to  Validity  of,  see  Etidence, 

52-55. 
As  Evidence,  see  Evidence,  281. 
On  Admission  of  Territory,  see  Territories. 
Computation  of  Time  for  Taking  Effect,  sec 

Time,  9. 


L  Enactment;   Validity. 
a.  Enactment 

1.  Nonobservance  of  the  joint  rules  of  the 
General  Assembly  will  not  make  a  statute  in- 
valid, as  their  observance  is  a  matter  entirely 
subject  to  legislative  control  and  discretion, 
not  subject  to  review  by  the  courts.  St.  Louis 
dS.F.B.  Co.Y.  Gill,  54  Ark.  lOl.     11:  468 

2.  An  attestation  of  a  bill  as  required  by 
Ind.  Const,  art.  4,  ^  25,  on  its  original  pas- 
sage, is  not  required  to  be  made  a  second  time, 
after  it  has  b^n  passed  over  the  objections 
of  the  governor.  State,  Holt,  v.  Denny,  118 
Ind  449,  4:  66 

8.  Whether  proper  notice  has  been  given 
before  the  introduction  of  a  local  or  special 
bill  is  for  the  decision  of  the  Legislature. 
Speer  v.  Athens,  85  Ga.  49,  9:  408 

4.  A  statute  whose  object  as  expressed  in  the 
title  is  to  incorporate  a  city,  which  is  substi- 
tuted for  a  statute  whose  object  as  expressed 
in  the  title  is  to  organize  a  new  township,  can- 
not be  considered  a  new  bill,  so  as  to  be  in- 
valid, under  Mich.  Const,  art.  4,  g  28,  because 
not  introduced  within  the  first  fifty  days  of  the 
session,  when  the  lands  to  be  affected  in  both 
the  bill  and  the  substitute  are  shown  to  belong 
in  the  same  county,  and  the  body  of  the  origi- 
nal biU  does  not  appear  in  the  legislative  jour- 
nals. People,  Hart,  v.  McElroy,  72  Mich.  446, 

8:  609 

6.  Constitutional  requirements  as  to  a  vote 
on  the  "final  passage"  of  a  bill  apply  to  amend- 
ments concurred  in«  after  the  bill  had  passed 
both  Houses,  by  the  House  in  which  the  bill 
was  originally  passed.  Norman  v.  Kentucky 
Bd.  of  Managers  of  World's  Col.  Expo.  9:j  Ky. 

— .  18:  666 

Spedai  session* 

6.  An  extraordinary  session  of  the  Legislature 
called  by  the  governor  for  that  purpose  is  a 
session  within  the  meaning  of  a  constitutional 
provision  requiring  the  alteration  of  the  dis- 
tricts from  which  members  of  the  Legislature 
are  elected,  at  the  "first session  after  the  return 
of  every  enumeration."  People,  Carter,  v.  Rice 
ia5  N.  Y.  478,  16:  886 

7.  A  constitutional  provision  that  an  exti-a 
session  of  the  Legislature  shall  have  no  power 
to  act  upon  subiects  other  than  those  specially 
designated  in  the  proclamation  by  which  the 
session  is  called  is  mandatory;  and  a  statute 
passed  at  such  session,  on  a  subject  not  thus 
specially  designated,  is  not  valid.  Wells  v. 
Missmm  P.  R.  Co.  110  Mo.  286,         16:  847 

8.  The  subsequent  approval  by  the  covernor 
of  a  statute  passed  at  an  extra  session  of  the 
Legislature  is  not  a  valid  substitute  for  his 
designation  of  the  subject  in  his  proclamation 
calling  the  session,  which  is  required  bv  the 
CoDStitution  in  order  to  make  such  legislation 
valid  at  that  session.  Id. 


694 


STATUTES.  L  b,  c. 


Reading. 

9.  The  legislative  practice  of  reading  a  bill 
twice  by  title  and  only  once  at  length,  baving 
lone  been  maintained  in  Michigan,  most  be  re- 
garaed  by  the  courts  as  a  substantial  compli- 
ance with  Mich.  Const,  art.  4,  %  19,  which  pro- 
Tides  that  "every  bill  and  loint  resolution  wall 
be  read  three  times  in  each  Hoose  before  final 
passage  thereof.  "  People,  Hart,  v.  McElroy, 
12  Mich.  446,  8:  609 

10.  Changing  the  number  of  the  section  of  a 
statute  to  be  amended  by  a  bill,  after  the  bill 
has  been  twice  read,  will  not  require  the  read- 
ings to  be  repeated,  where  both  numbers  clear- 
Iv  refer  to  the  same  section,  and  the  number  as 
first  stated  was  taken  by  mistake  from  the  Re- 
vised Statutes,  instead  of  the  original  Act,  and 
the  identity  of  the  bill,  which  set  out  in  full 
the  section  to  be  amended,  is  sufflciendy  estab- 
lished through  all  its  stages.  lUinaii  O.B,Oo. 
V.  People,  14tf  ill.  484,  19:  119 
Presentment  to  goTemor* 

1 1 .  The  necessity  of  the  govei  nor's  approval 
of  a  bill,  or  of  its  passage  over  his  veto,  is  not 
obviated  by  the  fact  that  the  bill  is  of  a  kind 
which  requires,  under  the  Constitution,  a  two- 
thirds  vote  of  the  legislature,  while  only  a 
three-fifths  vote  is  needed  to  pass  a  bill  over  a 
Veto,     state.  Main,  v.  Orounee,  86  Neb.  885, 

80:  866 

12.  A  bill  does  not  become  a  law,  although  it 
is  delivered  to  the  governor  and  never  returned 
by  him  to  the  Legislature,  if  it  is  immediately 
withdrawn  by  the  member  who  introduced  it, 
with  knowledge  that  the  governor  objected  to 
it,  in  accordance  with  a  custom  allowmg  such 
withdrawals,  and  under  the  statement  that 
leave  to  withdraw  had  been  given  by  the 
House,  under  a  constitutional  provision  that 
any  bill  shall  be  a  law  if  not  returned  bv  the 
governor  within  ten  days.  MeKenzie  v.  Moore 
^Z  Ky.  216,  14:  851 

13.  A  bill  can  be  constitutionally  pre- 
sented to  the  governor  for  his  approval  after 
the  session  of  the  Legislature  has  closed,  and 
may  become  a  law  if  then  signed  by  him  within 
six  days  thereafter,  under  JMLd.  Const,  art.  8, 
§  30,  and  art.  2,  §  17,  which  require  the  pre- 
sentation of  bills  to  him  for  such  purpose,  and 

Erovide  that  a  bill  shall  become  a  law  without 
is  signature,  except  after  the  adjournment  of 
the  Legislature,  if  not  returned  within  six  days 
(Sundays  excepted)  after  it  is  presented  to  him. 
This  is  in  accordance  with  the  practical  inter- 
pretation of  the  Constitution  for  many  years. 
Lankford  v.  Somerset  County,  78  Md.  105, 

11:  491 

b.  Time  of  Paesage  and  Taking  Effect. 

m 

14.  The  '^passage"  of  an  Act,  ninety  days 
after  which  it  shidl  take  effect  under  a  provi- 
sion of  the  Constitution  unless  two  thirds  of 
the  members  of  each  House  otherwise  direct, 
is  the  passage  by  the  two  Houses,  and  not  the 
time  of  its  approval  by  the  governor.    State  y. 

Mounts,  36  W.  Va.  179,  16:  848 

16.  The  Pennsylvania  Act  of  May  24,  1887, 
dividing  cities  into  classes,  cannot  go  into  ef- 
fect (even  if  valid)  and  become  operative  till 
the  terms  of  all  the  members  of  a  council  in 
office  at  the  time  of  the  approval  of  the  Act 
have  fully  expired.  Ay  ark  e  Appeal,  122  Pa. 
2S6,  8:  677 
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16.  The  New  York  Act  of  June  10, 1885,  tax- 
ing certain  property  given  by  will  *'  after  the 
passage  of  this  Act,"  is  not  an  exception  to  the 

general  provision  of  the  New  York  Revised 
tatutes  dedarine  that  "every  law,  unless  a 
different  time  shtulbe  presCTibed  therein,  shall 
oegin  to  take  effect  only  on  the  twentieUi  day 
after  its  final  passage  as  certified  by  the  Secre- 
tary of  State.  Re  Hoto^e  EstaU,  112  N.  Y. 
100,  8:  886 

17.  Where  a.city  charter  contains  a  provision 
declaring  that  it  shall  go  into  effect  imme(& 
ately  upon  its  passage,  an  amendment,  made 
in  terms  part  of  the  original  Act,  may,  undei 
the  same  provision,  take  effect  inunediately 
upon  its  passage.  Andereon  v.  CfDonneU,  29 
S.  C.  856.  1:  682 

18.  The  Oregon  Constitution  has  vested  in  the 
Legislature  the  power  to  declare  fn  the  body  or 
preamble  of  an  Act  the  emergendea  by  which 
it  may  be  put  in  force  in  less  than  nlnetv'days 
after  the  aa joumment  of  the  session;  and  when 
the  emergency  is  specified  in  the  Act,  the  same 
is  conclusive  upon  the  courts,  and  is  not  review- 
able.   Biggs  v.  McBride,  17  Or.  640,    6:  116 

19.  A  statute  which  contains  an  emergency 
clause  stating  that  it  "shall  take  effect  and  be 
in  force  from  and  after  its  approval  by  the  gov- 
ernor," or  "from  and  after  its  passage,"  t&es 
effect  when  the  law-making  power  nas  done 
every  act  or  thing  necessary  under  the  Consti- 
tution to  its  complete  enactment  us  a  law.  Id. 

20.  An  Act  which  passes  both  Houses  of  the 
Legislature,  and  which  contains  an  emergency 
clause  followed  by  the  words  "the  same  shafi 
take  effect  and  be  in  force  from  and  after  its 
approval  by  the  governor,"  but  which  the  gov- 
ernor never  approves,  but  vetoes,  and  the  same 
is  then  duly  passed  by  both  Houses  by  the 
necessary  majorities, — notwitlistanding  the  ve- 
to, takes  effect  and  is  in  force  from  and  after 
its  passage.  Jd^ 


c.   Validity. 


21.  Courts  must  uphold  a  statute  unless  it 
is  so  plainly  and  palpably  in  conflict  with  the 
Constitution  as  to  leave  no  doubt  or  hesitation 
in  the  judicial  mind-as  to  its  invalidity.  Bur- 
lington, C,  B,  &  K  B.  Co.  V.  Dey,  83  Iowa, 
812    18:  486:   Denver  v.  Knowles,  17  Colo. 
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22.  Courts  are  not  justified  in  disturbing 
leglsdation  on  constitutional  grounds,  except 
where  the  infraction  is  clear,  palpable,  and 
plainly  inconsistent.  Bichman  v.  Mueeatine 
County,  77  Iowa,  518,  4:  446 

23.  A  statute  should  not  be  declared  uncon- 
stitutional unless  very  clearly  so,  and  every 
reasonable  intendment  should  be  made  to  sus- 
tain it  State,  Wood,  V.  Simmons  Hardware  Co. 
109  Mn.  118.  16:  676;  De  Walt  v.  BariUy, 
146  Pa.  529.  16:  77 1|  WeOe  y.  MiMouri  P. 
B.  Co.  110  Mo.  286,  16:  847 
Invalid  in  part, 

24.  Where  the  void  provisions  of  a  statute 
are  separable  from  the  valid  ones,  the  court 
will  sustain  the  valid  ones  while  rejecting  the 
others.    LaiDUm  v.  Stede,  119  N.  Y.  226, 

7:  134 

25.  A  constitutional  oortion  of  a  section  of 
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«  statute  may  stand,  while  an  nnconstitutfonal 
portion  will  fall,  unless  the  two  are  so  con- 
nected or  dependent  on  each  other  in  subject 
matter,  meaning,  or  purpose  that  the  good  can- 
not remain  without  the  bad.  Fapette  Otmntjf 
V.  Ptoplett  dt  D.  Bank,  47  Ohio  St.  503, 
10:  196;  IhomasY,  Wabash,  St.  L.  db  P,  R. 
Co.  (C.  C.  8.  D.  HI.)  40  Fed.  Rep.  126, 

7:  14B 

26.  If  the  unconstitutional  portions  of  a 
-statute  and  the  valid  portions  are  so  mutually 
•connected  with  and  oependent  on  each  other 
«s  conditions,  considerations,  or  compensa- 
tions for  each  other,  as  to  warrant  the  belief 
that  the  Legislature  intended  them  as  a  whole, 
and,  if  all  could  not  be  carried  into  effect, 
would  not  have  passed  the  residue  independ- 
•ently.  the  whole  statute  must  fall.  State, 
Holt,  y.  Denny,  118  Ind.  449,  4;  65;  Attar- 
ney-Oeneral  v.  Detroit  78  Mich.  545,      7:  99 

27.  An  Act  providing  for  a  "board  of 
metropolitan  police  ana  lire  department, 
which  is  a  joint  Act  in  relation  to  those  two 
•departments,  in  which  the  only  separation  of 
one  from  the  other  is  merely  in  the  designa- 
tion of  officers,  and  fixing  their  salaries,  and 
the  use  of  terms  which  would  apply  to  but 
one  department,  while  a  separate  Act  is  in  ex- 
istence in  relation  to  the  police  department^ 
which  is  substantially  like  the  Act  in  question, 
— ^must  be  held  altogether  inyalid  if  the  provi- 
flions  as  to  the  fire  denartment  are  unconstitu* 
tionaL      State,  Holt,  y.  Denny,  118  Ind.  449, 

4:  66 

28.  Inasmuch  as  Pa.  Act  June  17, 1887,  §  1, 
is  invalid  as  an  attempt  to  extend  the  pro- 
visions of  the  Acts  of  1886  and  1846  to  a  new 
•class  of  persons  by  construction  and  without 
re-enacting  any  of  the  provisions  of  those  Acts, 
the  remaining  sections,  attempting  to  add  for 
the  benefit  of  those  persons  some  benefits  not 
found  in  the  earlier  Acts,  necessarily  fall  with 
%  1,  because  having  nothing  on  whidi  they  can 
tUke  effect.  Titusville  Iron  Works  v.  Keystone 
Oil  Co.  122  Pa.  627,  1:  861 

29.  The  unconstitutionality  of  sections  of  a 
statute  making  it  the  dutv  of  an  officer  to  seize 
and  destroy  gaminff  implements,  and  to  ford- 
biV  enter  a  p&ce  where  ne  has  good  reason  to 
believe  that  gambling  is  being  carried  on,  and 
to  arrest  persons,  does  not  make  invalid  a  sec- 
tion of  the  same  statute  which  makes  gambling 
implements  found  prima  fade  evidence  that 
the  place  where  the^  are  found  is  kept  for  the 
purposes  of  gamblmg,  as  the  provisions  are 
entirely  independent.  WooUn  v.  SUUe^  24 
Pla.  885,  1:  819 

80.  The  lack  of  an  express  exception,  from 
a  state  prohibitory  law,  of  intoxicating  liquors 
imported  from  another  State  while  in  the  origi- 
nal packages,  although  an  exception  is  made 
of  liquors  imported  from  foreign  countries, 
4oes  not  make  the  statute  entirely  void,  whether 
the  failure  to  spedfv  such  exception  was  due 
to  accident,  or  to  the  fact  that  it  was  deemed 
unnecessary,  or  to  a  misunderstanding  as  to 
the  existence  of  such  an  exception.  Com.  v. 
Qagne,  158  Mass.  205.  10:  448 

81.  The  invalidity  of  a  statute  so  far  as  it 
<ie8ienates  the  persons  who  shall  be  trustees  of 
«  college  does  not  make  the  Act  invalid  so  far 
as  it  establishes  a  board  of  trustees.  McCor- 
nick  V.  PraU,  8  Utah,  294,  17:  848 
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82.  The  invaliditv  of  a  separate  clause  in  a 
statute  providing  lor  imprisonment  will  not 
affect  the  remainder  of  the  statute,  which  pro- 
vides another  penalty  complete  in  itself.  State 
V.  Lewie  (Ind.)  80:  68 

d.  Judicial  Examination;    Legislative  Jour- 
nals. 

88.  In  determining  the  constitutionality  of 
a  statute  the  court  is  confined  to  matters  of 
which  it  may  take  judicial  notice.  State, 
Adams  County,  ▼.  Cunningluim^  81  Wis.  440, 

16:  661 

84.  In  passing  upon  the  constitutionality  of 
a  statute  the  court  must  confine  itself  to  a 
consideration  of  those  matters  which  appear 
upon  the  face  of  the  law  and  of  those  of  which 
it  can  take  judicial  notice,  and  cannot  considei 
evidence  aliunde  to  show  the  invalidity  of  the 
statute.    Stevenson  ▼.  Oolgan,  91  Cal.  649, 

14:  469 

85.  Discrepancies  between  a  copy  of  a  bill 
as  printed  in  a  supplement  to  the  legislative 
journal,  and  the  bound  volume  of  the  journal 
containing  the  bill  as  signed,  will  not  invali- 
date the  statute,  where  it  affirmatively  appears 
from  the  journals  that  the  Legislature  finally 
dealt  with  and  passed  Some  other  bill  than  that 
contained  in  such  supplement  Detroit  Com- 
mon  Council  v.  Rentz,  91  Mich.  78,      16:  69 

86.  A  vote  of  the  House  to  print  a  bill  in 
the  journal  as  a  supplement  makes  the  bill 
when  so  printed  a  part  of  the  journal.        Id 

87.  The  mere  failure  of  Legislative  journals 
to  record  the  passage  of  an  Act,  in  the  absence 
of  any  affirmative  record  that  it  did  not  se- 
cure the  concurrence  of  both  Houses,  is  not 
sufficient  to  show  that  the  Act  was  not  prop- 
erly passed,  where  the  certificate  of  the  presid- 
ing officer  of  each  House  shows  that  it  was 
regularly  passed  by  that  body.  Territory,  Mc- 
Mahon,  V.  O'Connor,  5  Dak.  897,         8:  866 

88.  Although  the  courts  of  Michigan  may 
take  cognizance  ot  legislative  journals,  for  the 
purpose  of  determining  whether  constitutional 
methods  have  been  followed  in  the  passage  of 
a  law,  they  cannot  act  upon  anything  not  found 
in  the  journal,  or  presume  that  any  leauire* 
ment  of  the  Constitution  has  not  been  fulnlled, 
indeterming  the  validity  of  a  statute.  People, 
Hart,  V.  McElroy,  72  Mich.  446,  8:  609 

89.  A  bill  published  as  a  law  after  it  has 
been  deposited  in  the  office  of  the  secretary 
of  state,  signed  bv  the  president  of  the  Senate, 
speaker  of  the  House  of  Representatives,  and 
the  governor,  cannot  be  shown  by  journals  of 
the  Legislature,  or  any  other  evidence,  to  be 
different  from  the  statute  actuallv  enacted,  or 
invalid  for  failure  of  any  formalities  required 
by  the  Constitution.  Be  Tipton,  28  Tex.  App. 
488,  8:  886 

e.  BnHtling;  Expreseian  of  Sulffect. 

1.  General  Rules. 

40.  The  provision  of  Neb.  Const,  art.  8, 
%  11,  that  "no  bill  shall  contain  more  than 
one  subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title,"  has  no  application  to  laws 
in  force  at  the  time  of  the  adoption  thereof. 
State,  Custer  County  Agri.  Soe,  db  L.  S.  Exeh. 
V.  RMnson,  85  Neb.  401,  17:  888 
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41.  The  title  to  a  statute  must  be  such  at 
least  as  fairly  to  suggest  or  give  a  clue  to  the 
subject  dealt  with  in  the  Act,  in  order  to  com- 
ply with  the  coMtitutional  provision  that  it 
shall  embrace  no  more  than  one  subject,  which 
shall  be  expressed  in  the  title.  Astor  v.  iY6'/f 
r^k  Arcade  B.  Co.  113  N.  Y.  9S,  2:  789 
42.  The  constitutional  provision  as  to  the  title 
jt  a  statute  does  not  require  that  provisions  of 
ihe  Act  which  are  all  germane  to  the  subject 
expressed  in  the  title  should  be  specified  or  de- 
tailed to  the  title.  Minnesota  Loan  db  2\  Co, 
V.  Beebe,  40  Minn.  7.  8:  418 

43.  If  the  title  fairly  gives  notice  of  the  sub- 
ject of  the  Act,  so  as  reasonably  to  lead  to  an 
inquiry  into  the  body  of  the  bill,  it  is  all  that 
Is  necessary.  It  need  *  be  an  index  to  its 
contents.  MiUtaU  v.  Evergreen  B»  Co.  131 
Pa.  1,  7:  869 

44.  If  the  title  of  a  statute  covers  a  general 
subject  it  is  sufficient,  no  matter  how  minutely 
the  statute  may  go  into  details  germane  to 
that  subject.  State,  Terre  Haute,  v.  KoUem 
180  Ind.  484,  14:  666 

45.  An  Act  to  which  the  only  objection  is  that 
its  title  is  broader  than  its  subject  matter  will 
not  be  set  aside  on  the  ground  that  its  subject 
is  not  clearly  expressed  Jn  its  title,  unless  the 
inference  is  irresistible  that  the  title  misled 
those  who  voted  for  it  State  ▼.  Burgdaerfer 
107  Mo.  1,  14:  846 

2.  InHaneee, 

46.  The  title  of  '*An  Act  to  Create  a  Fire- 
men's Pension  Fund  "  does  not  sufiBciently 
state  the  subject  of  the  Act  without  stating 
the  source  of  the  fund,  where  the  Act  provides 
for  creating  it  by  a  tax  on  foreign  insurance 
companies  doing  business  in  counties  which 
have  cities  with  paid  fire  departments.  Hen- 
derson V.  London  d  L,  Ins,  do.  (Ind.) 

80:  887 

47.  The  provisions  of  Minn.  Gen.  Laws 
1887,  chap.  191,  being  germane  to  the  subject 
expressed  in  the  title,  which  is  "An  Act  to 
Regulate  Action  for  Libel,"  the  title  is  sufi9- 
cient.  AUen  v.  Pioneer  Press  Co.  40  Minn. 
117,  8s  688 

48.  The  title  of  an  Act  **To  Regulate  the 
Planting  and  taking  of  Oysters  in  the  Waters" 
of  the  state  is  sufficient  to  cover  provisions 
aeainst  the  taking  of  oysters  by  nonresidents, 
and  the  transportation  out  of  the  state  by  any 
person  of  oysters  in  shells.  State  v.  Harruh 
(Ala.)  4  Inters.  Com.  Rep.  99,  16:  761 
As  to  prlTate  business. 

49.  IS.  D.  Laws  1890,  chap.  28,  §  27,  to  pro- 
vide for  the  organization  and  government  of 
state  banks,  prohibiting  all  persons  from  doing 
a  banking  business  in  tne  State  except  persons 
organized  under  N.  D.  Laws  1890,  is  not  a 
violation  of  N.  D.  Const.  §  61,  providing 
that  no  bill  shall  embrace  more  than  one  sub 
ject,  which  shall  be  expressed  in  its  title. 
State,  OoodsiU,  v.  Woodmanse,  1  N.  D.  246, 

11:  480 

50.  The  subject  of  an  A.ct  of  which  the  title 
is  "To  Prevent  Fraud  in  the  Sale  of  Lard" 
sufficiently  appears  in  the  title,  although  the 
provisions  of  the  Act  prohibit  the  sale  oi  "lard 
or  anv  article  intended  for  use  as  lard"  which 
contains  any  ingredients  but  the  pure  fat  of 
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healthy  swine,  without  being  plainly  marked 
as  provided  in  the  statute.  State  t.  Snaw^ 
81  Iowa,  642,  11:  865 

51.  The  New  Jersey  Act  "To  Regtilate  the  Sale 
of  intoxicating  Liouors,"  prohibiting  the  sale  of 
liquors  by  the  small  measure,  does  not  violate 
tiie  constttutional  provision  as  to  entitling  of 
statutes.  StaU,  Paul,  v.  Gloucester  Couniy 
Circuit  Ct.  Judge  (N-  J. Err.  &  App.)  50  N.  J. 
L.  (21  Vroom)  586,  1:  86 

52.  **An  Act  to  Prevent  the  Selling  or  Giving 
or  Delivering  Liquors  to  Minors"  is  not  broad 
enouffh  to  embrace  an  amendment  not  lelatiD^ 
to  mmors,  but  which  prohibits  such  sale  (m 
giving  to  drunken  husbands.  Hyman  v.  StaU 
87  Tenn.  109,  1:  497 

58.  The  Illinois  Warehouse  Act  of  1871,  §  25, 
imposing  a  penalty  for  issuing  receipts  for 
property  not  actually  in  store,  is  eermane  to 
and  embraced  within  tlie  title,  "An  Act  to 
Regulate  Public  Warehouses  and  the  Ware- 
housing and  Inspection  of  Grain,  and  to  Give 
Effect  to  Article  18  of  the  Constitution  of  this 
State."    Sykes  v.  People,  127  Dl.  117,  8:  461 

54.  The  subject  of  an  Act  cannot  be  held  to 
be  not  clearly  expressed  by  the  title  "To  Pro- 
hibit Bookmaking  and  J\)ol-Selling/'  on  the 
Sound  that  it  is  to  resulate,  and  not  to  pro- 
bit,  simplv  because  it  forbids  bookmaking 
and  pool-selling  on  events  occurring  beyond 
the  borders  of  the  State,  without  aUnding  to 
those  which  might  occur  within  its  borders, 
since  such  business  is  not  sanctioned  by  failure 
to  prohibit  it.  Staie  v.  Burgdoeifer,  107  Ho. 
1,  14:  846 

As  to  private  eorporations* 

55.  The  title,  '*An  Act  to  Provide  for  the  Pro- 
motion of  Certain  Corporations  under  GeD- 
eral  Laws,"  is  sufficient  to  include  the  powers 
to  be  given  to  such  corporations.  Ex  parte  Ba- 
cot,  86  S.  C.  125.  16:  686 

56.  The  title,  "An  Act  in  Relation  to  the  For 
mation  of  Co-Operative  Associations".  suflS- 
ciently  expresses  the  purpose  of  a  statute  to 
authorize  corporations  of  "trade,  or  of  carry- 
ing on  any  lawful  mechanical,  manufactor- 
ing,  or  agricultural  business."  Finnegan  v. 
Knights  of  Labor  Bldg.  Asso,  51  Minn.  — . 

18:  778 

57.  A  title  to  an  Act  which  reads,  "An  Act  to 
Provide  for  the  Incorporation  of  Mutual  Fire 
Insurance  Companies,  and  Defining  their  Pow- 
ers and  Duties,^'  is  sufficient  to  embrace,  with- 
out particular  mention,  provisions  for  winding 
them  up  in  case  they  neglect  to  perform  or  ex- 
ercise their  powers.  Wardle  v.  linensend 
75  Mich.  385,  4:611 

58.  The  body  of  Mich.  Seas.  Laws  1878,  No. 
82,  providing  tor  mutual  fire  insurance  com- 
panies, is  not  in  confiict  with  the  constitution- 
al provision  that  no  law  shall  embrace  moie 
than  one  object,  which  shall  be  embraced  in 
its  title.  LL 

59.  Sections  of  an  Act  providing  for  a  plank 
road  from  Chicago  to  the  north  line  of  Cook 
County  arc  invalid,  under  the  Illinois  Consti- 
tution of  1848,  which  provides  that  no  private 
or  load  law  .  .  .  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title, 
vrhere  the  title  of  the  Act  mentions  only  a 
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plank  road  from  Oswego,  in  Kendall  County, 
to  the  Indiana  line.  SneU  v.  Chicago,  188  111. 
418,  8:  858 

80.  The  legalization  of  unauthorized  Acts 
cannot  be  regarded  as  germane  to  the  subject 
expressed  in  the  title  of  an  Act,  which  is  **An 
Act  to  Incorporate"  a  certain  company.  SneU 
y.  Chicago,  188  lU.  418,  8:  868 

61.  Under  N.  Y.  Const,  art  8,  g  16,  proyid- 
ing  that  no  priyate  or  local  bill  snail  embrace 
more  than  one  subject,  which  shall  be  expressed 
hi  the  title,  N.  T.  Act  1878.  chap.  105,  the  title 
to  wnich  indicates  but  one  subject,  and  that  tne 
amendment  of  prior  statutes  relating  to  the 
transportation  of  passengers  and  property 
through  pneumatic  tubes  by  atmosph^c  pres- 
sure,  out  the  proyisions  of  which  enlarge  the 
powers  of  a  corporation  formed  for  such  pur- 
poses by  giying  authority  to  operate  a  grand 
underground  railway  not  less  than  15  miles 
long,  with  two  or  more  tracks  through  passage- 
ways 18  feet  in  height  and  81  feet  in  width, 
which  could  not  be  operated  by  atmospheric 
pressure,  and  with  authority,  by  the  consent  of 
a  board  of  engineer  commissioners,  to  use 
horses,  steam,  or  any  other  motiye  power,— is 
unconstitutional  and  yoid.  AitoTY.New  T&rk 
Arcade  R.  Co.  118  N.  Y.  98,  8i  789 

62.  The  title  of  an  Act  showing  a  purpose 
to  charter  a  ''passenger-railway  company"  is 
sufficient  to  support  a  statute  whicn  really 
charters  a  steam-railroad' company  for  canring 
both  passengers  and  freight  MtUvaU  y.  ther- 
green  R,  Co.  131  Pa.  1,  7:  869 

68.  A  title  reading,  *'  An  Act  to  Facilitate  the 
Carriage  of  Passengers  and  Property  by  Rail- 
road Companies."  is  insufficient,  under  a  con- 
stitutional proyision  requiring  the  title  of  an 
Act  to  express  the  subject  thereof,  to  sustain  a 
statute  which,  after  proyiding  that  all  railroad 
companies  haying  a  terminus  upon  a  nayigable 
riyer  shall  haye  power  to  own  water-cran  for 
transportation  across  it,  proyides  that  no  right 
shall  exist  to  condemn  any  real  estate  for  land- 
ings, and  that  the  Act  shall  apply  only  to  such 
railroad  companies  as  own  the  landing  for 
such  water-craft  Thomas  y.  Wabash.  S(,  L,  <i* 
P.  11  Co.  (C.  0,  a  D.  m.)  40  Fed.  Rep.  126, 

7:  146 

64.  The  titles  of  statutes,— as  '*  An  Act  to 
Charter"  a  railroad  company,  and  "An  Act  to 
Amend  an  Act  Entitled  'An  Act  to  Charter* " 
such  company, — are  sufficient,  under  a  consti- 
tutioniU  proyision  that  statutes  shall  relate  to 
but  one  subject,  which  must  be  expressed  in 
the  title,  to  sustain  a  proyision  in  the  body  of 
the  Act  giying  authority  to  counties, townships, 
etc,  to  subscribe  to  the  stock  of  such  company, 
and  declaring  that  such  townships,  etc.,  shall 
be  bodies  pcmtic  and  corporate,  inyested  with 
the  necessary  powers  to  carr^  out  the  statutory 
proyisions.    Floyd  y.  Plerrtn,  80  8.  C.  1, 

^  8:  848 

Aa  to  municipal  mattera. 

65.  The  title  of  an  Act  whlchis"  An  Act 
in  Relation  to  the  Lighting  of  Cities  and  Towns, 
and  Furnishing  the  Inhabitants  Thereof  with 
Electric  light,"  etc.,— is  sufficient  to  coyer  a 
proyision  giying  a  city  council  power  to  make 
contracts  for  ngbting  the  streets.  RushvUU 
Gaaighi  Oo.  t.  Bwikf^m^  121  Ind.  206, 

6;  816 
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66.  The  subject  of  priyate  detectiyes  and 
their  regulation  is  properly  comprehended  in 
a  statute  purporting  by  its  title  to  create  a 
board  of  police  commissioners  and  authorize* 
the  appointment  of  a  police  force.  State  y. 
Bennett^  102  Mo.  866,  10:  717 

67.  An  Act  proyiding  for  a  board  of  met' 
ropolitan  police  and  fire  department,  the  eyi- 
dent  purpose  of  which  is  to  consolidate  the 
police  and  flre  departments  in  cities  of  a  cer- 
tain class  in  one  management,  embraces  but 
oue  subject.  EvansviUe  y.  State,  Blend,  118 
Ind.  426,  4:  98 

68.  "  An  Act  to  Legalize  the  Proceedings  of 
the  Boards  of  Snperyisors  of  Muscatine  and 
Louisiana  Counties  in  Locating  and  Construct- 
ing  a  Leree  on  Muscatine  Island,  in  Sidd 
Counties,  and  to  Proyide  for  an  Assessment  of 
the  Cost  Thereof  on  the  Lands  Benefited 
Thereby,"  complies  with  the  constitutional 
proyision  that  "eyery  Act  shall  embrace  but 
one  subject,  and  matters  properly  connected 
therewith.  "  Richman  y.  Muscatine  County^ 
77  Iowa,  518,  4:  446 

69.  Authority  to  issue  negotiable  bonds  for 
municipal  purposes  is  germane  to  the  primary 
objects  of  the  incorporation  of  a  city,  and  fa 
referable  and  connate  to  the  subject  expressed 
in  the  title  of  "An  Act  to  Amend  the  Charter 
Df  the  Town  of  Bessemer,  and  to  Reincorpo> 
rate  the  Same  as  the  City  of  Bessemer,  and  U> 
Establish  a  Charter  Therefor."  Judson  y. 
Bessemer,  87  Ala.  240,  4:  742 

70.  An  Act  creating  a  board  of  drainage 
commissioners  with  certain  corporate  powers, 
for  the  purpose  of  promoting  the  public  health 
and  welfare,  in  the  drainage  and  reclamation 
of  a  certain  district,  although  a  special  Act,  is 
not  within  the  inhibition  of  Wis.  Const, 
art  4,  §  81,  subd.  7,  against  special  or  priyate 
laws  giying  corporate  powers  or  franchises  ex- 
cept to  cities,  as  it  falls  within  the  police  power. 
State,  BaUeeU,  y.  Steieart,  74  Wis.  620, 

6:  894 

71.  A  statute  entitled  "An  Act  to  Authorize 
the  dtv  of  Milwaukee  to  Change  the  Grade  of 
Streets '  is  yoid  because  the  subject  is  not  ex- 
pressed in  its  title,  as  it  is  essentially  a  local 
Act  applying  only  to  certain  specified  streets 
in  particular  wards  of  the  city.  Anderton  y. 
mimukee,  82  Wis.  270,  16:  880 

As  to  olBcera  and  eleetloiia. 

72.  The  title  of  an  Act  which  states  that  it  is 
to  abolish  one  office  and  create  another  is  not 
defectiye  on  the  ground  that  the  new  office  is 
the  same  as  the  old  one.  State,  Tancey^  y. 
Hyde,  129  Ind.  286,  18:  79 

73.  The  title,  "An  Act  to  Proyide  for  the 
Election  of  Electors  of  President  and  Vice- 
President,  etc.,"  sufficiently  expresses  the  sub- 
ject of  an  Act  which  provloles  for  the  election 
of  alternate  electors  as  well  as  electors.  Mc- 
pherson y.  Blaeker,  02  Mich.  377,      16:  476 

74.  That  portion  of  Elan.  Laws  1879,  chap. 
80,  g  15,  relating  to  the  registration  of  yoters, 
which  prescribe  a  criminal  punishment  for 
improperly  registering  the  names  of  yoters,  is 
not  unconstitutional  or  yoid  on  the  ground  that 
the  title  to  the  Act  is  not  broad  enough  to  au- 
thorize that  proyision.  I^te  y.  Bush,  47 
Kan.  201,  18:  607 


688 


STATUTES,  L  9,  a-f,  1. 


8.  PiuraUty  of  Bui^eeU, 


75.  An  Act  does  not  embrace  more  than  one 
fiubject  because,  wilh  regulations  as  to  the 
manufacture,  transportation,  use,  and  sale  of 
explosives,  it  also  prescribes  a  punishment  for 
violation  of  such  re£ulations.  Hronek  ▼• 
People,  134  DL  189,  8:  887 

76.  A  statute  does  not  involve  more  than  one 
subject  of  legislation  because,  with  provisions 
regulating  the  manufacture,  etc ,  of  explosives 
for  legitimate  purposes,  it  prohibits  their  man- 
ufacture or  procurement  tor  the  unlawful  de- 
struction of  life  or  property.  Id. 

77.  The  fact  that  a  statute  expresses  two 
subjects  in  its  title  will  not  defeat  it, where  the 
law  itself  contains  only  one  of  the  subjects,  to- 
gether with  minor  provisions  connected  with 
and  necessary  to  the  full  accomplishment  of 
its  object.  The  expression  of  the  other  sub- 
ject in  its  title  may  be  disregarded  as  surplus- 
age.   Judson  V.  Bessemer,  87  Ala.  240, 

4:  748 
78  Mich.  Pnb.  Acts  1889,  No.  207,  to  pro- 
hibit the  manufacture  and  sale  of  intoxicating 
liquors  and  to  empower  the  board  of  super- 
visors of  the  several  counties  after  the  electors 
have  voted  in  favor  of  prohibition,  to  prohibit 
the  manufacture  and  sale  of  liquors,  aoes  not 
embrace  two  distinct  objects  in  its  title,  the 
object  of  the  Act  as  a  whole  being  to  prohibit 
the  manufacture  and  sale  of  liquors  at  the  op- 
tion of  the  local  authorities.  FMc  v.  Bloom- 
iagdaU  Tijop,  Bd.  82  Mich.  898,  10:  69 

4.  Amendments;  Bevision;  Btferenee  to  Title 
of  Other  Statutes, 

79.  An  amending  Act  need  not  set  out  in 
full  the  one  which  it  amends,  under  Mo. 
Const.  1865,  art.  4,  §  25,  if  it  is  germane  to 
the  original,  is  complete  in  Itself  so  as  to  show 
at  a  glance  its  full  scope  and  terms,  and  con- 
tains such  reference  to  the  old  law  as  to 
clearly  show  the  change  made.  SttUe  v.  Ben- 
nett, 102  Mo.  856,  10:  717 

80.  If  an  Act  embraces  onlv  one  subject 
which  is  expressed  in  the  title,  it  is  not  neces- 
sary that  every  other  Act  which  it  repeals  or 
Alters  by  implication  should  be  menUoned  in 
the  title.  Winona  v.  Winona  County  School 
Diet.  No,  82,  40  Minn.  18,  8:  46 

81.  The  Pennsylvania  Act  of  June  17, 1887, 
declaring  that  the  Acts  of  1886  and  1845  con- 
cerning mechanics'  liens  shall  be  construed  to 
include  claims  for  labor  done  by  mechanics 
and  others  on  buildings,  no  matter  at  whose 
instance  or  upon  whose  credit  it  was  done,  is  a 
violation  of  Pa.  Const,  art.  8,  $  6,  as  extending 
the  provisions  of  the  former  statutes  without 
the  re-enactment  of  any  of  the  other  pro visios, 
and  by  a  reference  to  their  titles  only.  Titus- 
viOe  Iron  Works  v.  Keystone  Oil  Go,  122  Pa. 
627,  1:  861 

82.  The  title  of  a  supplemental  statute 
which  reieitt  u>  the  subject  matter  only  by 
reference  to  the  principal  Act  is  sufficient  if 
the  legislation  in  the  supplement  is  germane  to 
the  suDjcct  of  the  original  bill.  MiUmle  v. 
Evergreen  B,  Oo.  181  Pa.  1,  7:  869 

88.  The  amendment  of  an  Act  entitled  **An 
See  Index  to  If «itee  Preoedtng* 


Act  for  the  Incorporation  of  Manufacturing 
Companies,"  which  makes  it  include  mercan- 
tile companies,  is  in  violation  of  the  constitu- 
tional provision  that  the  object  of  an  Act  shall 
be  expressed  in  its  title,  Eaton  ▼.  Waiker 
76  Mich.  579,  6:  108 

84.  A  new  and  independent  Act,  the  pur- 
pose of  which  is  to  consolidate  the  police  and 
ore  departments  in  cities  of  a  certain  class,  is 
not  within  Ind.  Const  art  4,  $  81,  providing 
that  no  Act  shall  be^revised  or  amended  br  ref- 
erence to  its  title,  but  that  the  Act  revisea  and 
section  amended  shall  be  set  forth  in  fulL 
EoaimiUe  v.  State,  Blend,  118  Ind.  426,  4t  08 

86.  The  Alabama  "Act  to  Amend  the  Charter 
of  the  Town  of  Bessemer,  and  to  Reincorporate 
the  same  as  the  City  of  Bessemer,  and  to  SSstab- 
lish  a  Charter  Therefor,"  it  not  appearing  but 
that  said  town  was  originally  inooiporated  un- 
der the  general  law  of  the  State,  merely  refai- 
corporates  the  town  into  a  city,  and  does  not 
amend  any  law,  and  therefor  is  not  within  the 
constitutional  provision  against  a  law  contain* 
ing  more  than  one  subject,  although  the  first 
section  of  the  Act  provides  *'that  the  charter 
of  the  present  town  of  Bessemer  be  altered,  a- 
mended,  and  enlarged  in  conformity  here- 
with/*   Judson  V.  Bessemer,  87  Ala.  240, 

4:  748 

86.  Under  the  Alabama  Constitution  an 
amending  law  which  does  not  set  out  at  length 
so  much  of  the  original  law  as  is  amended  is 
void ;  and  therefore  a  nart  of  a  dty  charter  at- 
tempted to  be  amendeoi  by  an  Act  which  does 
not  set  it  out  remains  unaffected  by  the  at- 
tempted amendment.  Id. 

87.  The  title  of  an  Act  which  states  the 
purpose  thereof  to  be  to  repeal  and  re-enact, 
with  amendments,  a  certain  section  of  the  Code 
of  Public  General  Laws,  title  ElecUone,  and 
to  add  new  sections  thereto,  sufficiently  states 
the  subject  of  the  statute,  which  is  to  regulate 
the  form  and  method  of  election  proceedings. 
Lankford  v.  Somerset  County,  78  Md.  105, 

11:  401 

f .  Local  or  Special  Legislation, 

1.  General  Principles;  Classification, 

For  Class  Legislation,  see  also  Constitution- 
al Law,  II.  a,  8. 

88.  Under  the  constitutional  provision  that 
no  local  or  special  laws  shall  be  passed  in  cer- 
tain cases,  "where  the  general  law  can  be  made 
applicable,"  the  fact  that  a  curative  Act  vali- 
dating the  establishment  of  a  local  improve- 
ment u  framed  so  as  to  be  both  local  and  special 
is  evidence  of  the  legislative  belief  that  a  gen- 
eral law  could  not  oe  made  applicable;  and 
such  statute  will  not  be  declared  unconstitu- 
tional except  where  it  clearly  appears  that  the 
Legislature  was  mistaken  in  such  belief.  Bieh- 
man  v.  Muscatine  County,  77  Iowa,  518, 

4:  446 
For  Power  of  Courto  to  Review  Such  Question, 
see  Courts,  45-49. 

89.  Under  a  constitutional  provision  against 
local  and  special  legislation,  the  classification 
of  cities  with  the  view  of  legislating  for  either 
class  separately  U  essentially  unconstitutional, 
unless  a  necessity  therefor  exista, — am 
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springing  from  miinifest  peculiarities  clearly 
difltinffuishing  those  of  one  class  from  each  of 
the  other  classes,  and  imperatively  demanding 
legislation  for  each  class  separately  that  would 
bs  useless  and  detrimental  to  the  others. 
Aifitrs's  Appeal,  122  Pa.  206,  8:  677 

90.  The  Pennsylvania  Act  of  May  24, 1887,  di- 
viding the  cities  of  the  State  into  sev^i  classes, 
the  charter  powers  of  those  between  the  fourth 
and  seventh  classes  being  precisely  similar, 
with  very  few  and  auite  unimportant  excep> 
tions,— is  unconstituoonal,  as  the  only  possible 
purpose  of  the  classification  is  to  evade  the 
constitutional  limitation  in  respect  to  local  and 
speeial  laws.  I<L 

91.  The  classification  of  cities  for  the  purpose 
of  facilitating  the  convenient  exercise  of  cor- 

E>rate  powers  necessary  for  the  proper  regu- 
tion  of  municipal  affairs  is  not  prohibited  by 
the  Pennsylvania  Constitution;  and  as  the  sev- 
eral cities  haye  different  needs  growing  out  of 
the  differences  in  their  size  and  situation,  it 
may  be  upheld  as  a  necessary  means  for  ena- 
bling the  Legislature  to  make  provisions 
adapted  to  secure  to  each  class  of  cities  the 
corporate  powers,  and  the  number,  character, 
powers,  and  duties  of  officers  best  adapted  to 
its  needs,  without  an  infraction  of  the  consti- 
tutional prohibition  against  local  legislation. 
Be  Washington  Street,  182  Pa.  257,  7:  198 
92.  The  legislation  for  the  several  classes 
into  which  cities  are  divided,  which  is  author- 
ized by  the  power  of  classification,  must  relate 
to  the  exercise  of  the  corporate  powers  pos- 
sessed by  cities  of  the  particular  class  to  which 
the  legislation  relates,  or  to  the  number,  char- 
acter, powers,  or  duties  of  the  officers  em- 
ployed in  their  management;  all  other  legisla- 
tion is  unauthorized.  Id. 
93.  An  Act  relating  to  cities  of  the  third  grade 
of  the  first  class  is  not  a  special  Act  although 
there  is  but  one  dty  in  that  grade,  where 
there  are  others  entitled  to  enter  that  grade 
by  taking  the  proper  steps.  State,  Attorney- 
O&neral,  y.  Toledo,  48  Ohio  St.  112,  11:  789 

94.  The  adoption,  by  the  Legislature,  of  a 
standard  of  classification  for  cities  for  the  sole 
purpose  of  bringing  a  sinele  municipality 
under  the  Act  does  not  make  the  Act  yoid, 
where  the  subject  is  not  one  upon  which  special 
statutes  are  forbidden.  State,  Terre  Haute,  v. 
Kolsen,  180  Ind.  484,  14:  666 

95.  Whether  or  not  a  general  law  can  be 
made  applicable  to  a  particular  subject  on 
which  special  laws  are  not  prohibited  by  the 
Constitution  is  exclusively  a  legislative  ques- 
tion. Id, 

96.  A  statute  classifying  cities  according  to 
the  enumeration  of  persons  between  the  ages 
of  six  and  twenty-one  years  is  not  so  uncertain 
as  to  be  incapable  of  enforcement,  where  such 
enumeration  is  provided  for  by  law.  Id, 

97.  The  constitutional  inhibition  against  spe- 
4sial  legislation  does  not  prevent  clarification, 
but  such  classification  must  be  natural,  not 
arbitrary;  it  must  stand  upon  some  reason, 
having  regard  to  the  character  of  the  legisla- 
tion of  which  it  is  a  feature.  Sdmondev, 
Herhrandson,  2  N.  D.  270,  14:  785 

98.  It  is  not  the  form  but  the  effect  of  a 
statute,  which  determines  its  special  character. 

Id, 

99.  An  Act  relating  to  all  the  objects  to 
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which  it  should  relate,  except  one,  is  as  much 
special  legislation  as  if  it  had  embraced  only 
the  object  excluded.  Id. 

100.  A  constitutional  prohibition  against 
special  laws  creating  municipal  corporations 
will  not  preyent  a  general  law  for  municipal 
corporations  of  a  particular  species  or  char- 
acter, even  if  in  the  nature  of  things  such  cor- 
porations can  find  occasion  for  their  organiza- 
tion in  a  portion  of  the  State  only.  Be  Madera 
hrig.  Diet.  Bonds,  92  Cal.  296,  841,    14:  755 

101.  The  right  to  make  amendments  to  ex- 
isting special  charters  of  municipal  corpora- 
tions, even  though  local  legislation,  is  reserved 
by  Colo.  Const,  art.  14,  §  14.  People,  Barton, 
V.  Londoner,  18  Colo.  808,  6:  444 

102.  The  fact  that  local  imd  special  laws  are 
in  force  in  some  cities  at  the  time  of  the  adop- 
tion of  a  Constitution  prohibiting  such  laws, 
and  are  not  affected  thereby,  will  not  justify 
tlie  substitution  of  other  local  or  special  laws 
in  their  stead.    Ayar's  Appeal,  122  Pa.  266, 

8;  577 

108.  A  statute  relating  to  unorganizea  coun- 
ties, as  distinguished  from  those  which  are 
organized,  is  not  XoceX  or  special.  Ferris  y. 
Vannier,  6  Dak.  186,  8:  718 

104.  A  statute  that  cannot  be  reduced  to  a 
general  rule  to  operate  in  all  parts  of  the  state 
alike  is  not  a  general  law.  King  y.  State,  87 
Tenn.804,  8:  810 

105.  Special  legislation  is  unconstitutional, 
whether  it  is  effected  by  one  statute  or  by  the 
joint  operation  of  two  going  into  force  suc- 
cesaiyeiy.  State,  Dempsey,  y.  Newark  (N.  J. 
Sup.)  68  N.J.  L.  (24  Vroom)  4,  10:  700 

106.  The  fact  thatdiyerse  results  may  flow 
from  tlie  execution  of  granted  powers  of  local 
government  does  not  render  the  enabling 
statute  special  or  local.  If  the  same  powers 
are  bestowed  upon  all  municipalities  of  Uie 
same  dass,  the  law  is  general.  Dat§  y.  C9^ 
land  (N.  J.  Err.  &  App.)  52  N,  J.  L.  (28 
Vroom)  188,  200,  7:  481 


2.  Inttaneei 


107.  A  statute  not  applying  to  all  parts  of  the 
state,  giving  a  nght  of  action  for  taxes  previ- 
oudy  paid,  but  not  lawfully  due,  is  in  violation 
of  a  constitutional  provision  requiring  laws'of 
a  general  nature  to  haye  "a  uniform  operation 
throughout  the  state."  Hamilton  (Mtnty 
Oomrs.  y.  Basehe,  60  Ohio  St.  — ,  19:  584 
108.  A  statute  relating  to  the  collection  of  taxes 
in  a  given  class  of  dties  does  not  violate  the 
censtitutional  requirement  that  all  taxes  shall 
be  levied  and  collected  under  general  laws. 
Oom.  McKirhy,  v.  Matferron,  162  Pa.  244, 

19:  568 

109.  A  statute  as  to  the  right  of  aliens  to  hold 
property,  which  is  general  as  applied  to  all 
nonresident  aliens  who  are  not  protected  by 
treaties  except  the  heirs  of  aliens  who  1iay« 
already  acquired  lands  or  who  may  acquire 
them  under  general  provisions  therein  speci- 
fied, does  not  vioUte  a  constitutional  prohibi- 
tion against  local  or  special  laws  changing  de- 
scent    WunderU  y.  Wunderle,  144  HI.  40, 

19:  84 

UO.Tenn.  Act  March  11,1890,  to  provide  for 
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purity  of  electioos,  ianot  Id  conflict  with  Tenn. 
CoDSt.  art  11,  §  8,  as  class  ]esrislatioD,  because 
it  applies  only  to  counties  of  70,000  and  cities 
of  9,000  population.  Cook  v.  StaU,  90  Tenn. 
407,  18:  188 

111.  Neither  the  first  part,  called  "High  Li- 
cense Law,**  of  the  New  Jersey  Act  "To  JReg- 
ulate  the  Sale  of  Intoxicating  Liquors,"  estab- 
lishing a  minimum  license  fee  for  the  several 
f  ownships  and  cities,  graduated  according  to 
population ;  nor  the  local-option  part  of  the 
statute, — ^is  unconstitutional  as  a  local  or 
special  law.  State,  PavX,  v.  Gloucester  Coun- 
ty Circuit  Court  Judge  (N.  J.  Err.  &  App.)  50 
N.  J.  L.  (21  Vroom)  685.  1:  86 

112.  A  statute  which  excludes  counties  then 
having  a  court-house  and  jail  worth  $85,000 
from  provisions  allowing  a  relocation  of  coun- 
ty-seats, but  does  not  exclude  therefrom  coun- 
ties which  may  have  such  buildings  in  the 
future,  is  repugnant  to  a  constitutional  prohi- 
bition against  local  or  special  laws  in  respect 
to  locating  or  changing  county-seats.  Edmunde 
V.  Eerbrandson,  2  N.  D.  270,  14:  785 

118.  A  statute  of  uniform  operation  through- 
out the  State,  authorizing  townships  to  pur- 
chase toll  roads  under  certain  oondiUons,  is  not 
special  legislation.  OiUon  ▼.  Bush  County 
128Ind.  65,  11:885 

As  to  municipal  corporatioiu. 

114.  The  alteration  of  the  wards  of  a  citv 
by  special  legislation  is  unconstitutional. 
State,  Dempsey,  v.  Newark  (58  N.  J.  L.)  (24 
Vroom)  4,  10:  700 

116.  A  statute  providing  for  the  incorpora- 
tion of  the  inhabitants  of  any  township  which 
is  a  seaside  resort  for  smmmer  visitors,  having 
a  certain  area  and  a  certain  amount  of  taxa- 
ble property,  is  unconstitutional  as  a  special 
or  local  law.  State,  Stockton,  v.  Somers's  Point 
(N.  J.  Sup.)  52  N.  J.  L.  (25  Vroom)  32,  6:  57 

116.  A  statute  giving  towns  containing  one  or 
more  unincorporated  villages  of  1,000  inhabi- 
tants each  certain  enlarged  powers,  does  not 
violate  Wis.  Const,  art.  4,  §28,  which  provides 
that  "the  Legislature  shall  establish  but  one 
system  of  town  and  county  government." 
Land,  Log,  <&  Lumber  Co.  v.  Brown,  73  Wis. 
294,  8:  478 

As  to  roads. 

117.  A  statute  changing  the  policy  of  the 
State  by  transferring  the  burden  of  repairing 
turnpikes  acquired  by  a  county,  from  the  board 
of  chosen  freeholders  of  the  county  to  the  sep- 
arate townships,  but  excepting  therefrom  an^ 
county  having  a  county  public-road  board,  is 
in  violation  of  N.  J.  Const,  art.  4,  §  7,  1  H, 
prohibiting  private,  local,  or  special  laws  reg- 
ulating the  internal  affairs  of  towns  or  coun- 
ties. I/)di  Twp,  V.  State  (N.  J.  Sup.)  52 
N.  J.  L.  (22  Vroom)  402,  6:  56 

118.  Local  or  special  laws  relating  to  pro- 
ceedings in  road  cases  are  iprohiblted  by  the 
Constitution,  and  cannot  be  upheld  under  the 
power  to  classify  cities  for  purposes  of  legisla- 
tion. Hence  Pa.  Act  May  6,  1887,  §§  8-17, 
which  attempt  ;to  provide  a  peculiar  code  of 

Srocedure  in  road  cases  for  the  citv  of  Phila- 
elphia,  unlike  that  in  the  rest  ox  the  State, 
are  unconstitutional  and  void.  Re  Washing' 
ton  Street,  132  Pa.  257,  7:  193 

119.  An  Act  general  in  its  terms,  which  per- 
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mits  all  cities  in  the  State  having  parks  under 
the  control  of  park  commissioners  to  sur- 
render the  control  of  streets  to  such  commis- 
sioners for  park  purposes,  is  not  unconstitu- 
tional as  being  special  legislation,  although  by 
reason  of  the  option  given  the  city  authorities 
it  may  not  be  adopted  by  all  cities  having 
parks  under  the  control  of  park  commissioners; 
nor  is  it  unconstitutional,  although  it  may  be 
applicable  to  the  conditions  existing  in  only  a 
single  dty  in  the  State.  West  Chicoffo  Fierk 
Comrs.  V.  McMuUen,  184  111.  170,       lO:  815 

120.  Pa.  Act  May  8. 1887,  g§  1,  2,  although 
in  form  local,  since  they  in  fact  repeal  pro- 
jrisions  of  the  road  law  peculiar  to  Philadelphia, 
and  make  such  law  conformable  to  that  in 
force  in  the  rest  of  the  State,  may  be  upheld. 
Be  Washington  Street,  182  Pa.  257,  7:  198 
As  to  priTate  corporations. 

See  also  Cobporationb,  11-14. 

121.  Astatute  giving  the  right  of  eminent  do- 
main only  to  corporations  enj^ged  in  supply- 
ing patrons  within  the  state  is  not  a  low  or 
special  law.  Consumers  Qas  Trtktt  Co,  ▼.  Mar- 
less,  181  Ind.  446,  15:  805 

122.  A  statute  which  provides  for  the  collec- 
tion of  claims  against  railway  corporatioiis 
only  is  not  a  special  Act  within  the  meaning 
of  constitutional  provisions  that  such  Acts  can- 
not be  passed  to  provide  for  or  change  Uie 
methods  of  the  collection  of  debts,  or  when  a 
general  law  could  be  msde  applicable.  Onlf, 
C.  (tS,  F.  B.  Co.  V.  EUis  (Tex.)  17:  886 
As  to  courts  and  officers. 

123.  The  Pennsylvania  Act  of  April  13, 1887 
(P.  L.  22)  authorizing  the  Legislature  to  estab- 
lish separate  orphans^  courts  in  ooimtles  of  a 
certain  class,  applies  to  all  counties  of  that 
class,  and  is  not  local  in  its  operation.  Beid  v. 
Smmdter,  128  Pa.  824,  6:  617 

124.  The  constitutional  prohibition  against 
local  or  special  laws  does  not  apply  to  a  statnte 
regulating  the  appointment  of  Jivdges  of  elec- 
tion, and  the  time,  place,  and  manner  of  hold- 
ing elections  in  about  three  fourths  of  the  State, 
the  other  part  of  the  State  being  subject  to  a 
pre-existing  law  upon  that  subject.  Lank- 
ford  V.  Somerset  County ^  73  Md.  105, 

11:  491 

125.  A  statute  authorizing  the  mayors  of  :ill 
the  cities  in  the  State  to  appoint  the  prindpai 
municipal  officers,  such  Act  to  take  effect  in 
such  cities  as  shall  accept  it  at  popular  elec- 
tion,—declared  to  be  constitutional.  Ikuz  v. 
Cleveland  (N.  J.  Err.  &  App.)  52  N.  J.  L. 
(28  Vroom)  188,  200,  7:  481 


n.  Construction;  Opbration;  Effect. 
a.  In  General;  Use  of  Words. 

126.  The  history  of  the  times  when  an  Act 
was  passed  may  be  looked  to,  in  aid  of  its 
proper  construction.  Western  db  A.  B.  Co.  v. 
State  (Ga.)  14:  488 

127.  Reference  to  the  title  of  an  Act  may  be 
had  in  ascertaining  the  le^slative  intent,  if  the 
body  of  the  Act  is  ambiguous  or  doubtful 
BushviUe  v.  Bushpilte  Natural  Gas  Co.  (Ind.) 
133  Ind.  575,  15:  881 

128.  It  is  a  rule  of  construction  to  resolve 
any  ambiguity  in  a  statute  so  as  to  consist 
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with  natural  lustice,  without  Tiolence  to  set- 
tled leeal  principles.  Plum  ▼•  Karmu  City, 
101  Mo.  526,  10:  871 

Implied  Muietioiu 

129.  Mere  failure  to  include  the  whole  of  a 
class  of  OTils  in  a  statute  prohibiting  and  pro- 
viding punishment  for  indulgioff  in  part  of  the 
•dass  does  not  sanction  by  unplication  indul- 
gence in  the  omitted  portion.  BUUe  v.  Burg- 
doerfer,  107  Mo.  1,  14:  846 

Harmonlaini;  varts. 

180.  A  proviso  m  a  statute  should  always  be 
■constiTied  with  reference  to  the  immediately 
preceding  part  of  the  clause  or  section  to 
which  it  is  attached.  Wolf  v.  Baufreis,  72 
Md.  481,  8:  880 

181 .  Words  in  a  statute  which  can  be  given 
no  effect  consistent  with  its  plain  intent  must 
be  rejected  as  without  meaning.  Leaviti  v. 
fjoverin,  64  N.  H.  607.  Ij  58 

182.  By  application  of  the  maxim  ^uadem 
ifpnerii,  which  is  only  an  illustration  of  specific 
application  of  the  broader  maxim  ntucUur  a 
9ocii$,geiieTtL\  and  specific  words  which  are  caper 
ble  of  an  analogous  meaning,  beiog  associated 
together,  take  color  from  eacn  other  so  that  the 
general  words  are  restricted  to  a  sense  analogous 
to  the  less  general;  but  the  rule  does  not  r^ 
•quire  the  ennre  rejection  of  the  general  terms. 
Much  V.  RusaeU,  186  111.  22,  18}  185 

188.  An  entire  statute  must  be  constnied  to- 
gether and  effect  given  to  eveir  part  of  it,  if 
this  can  be  done  without  manifestly  violating 
the  intent  of  the  Legislature.  Cleveland,  C. 
C.  4t  8t.  L,  JR.  Co.  V.  Baekus,  188  Ind.  518. 

18:  789 

184.  No  clause  or  part  of  a  statute  shall  be 
be  treated  as  superfluous  in  its  construction  if 
it  can  be  so  construed  with  the  other  parts  as 
to  give  it  force.  State,  LittU,  v.  Mitchdl 
50  Kan.  289,  80:  806 

185.  Where  a  statute  is  susceptible  of  con. 
fflcting  and  doubtful  construction,  that  con- 
struction should  be  adopted  which  supports  it 
in  all  its  parts.  Burlington,  0.  R  db  Jf,  R  Go. 
V.  Dey,  82  Iowa,  812,  18:  486 

.Statutes  in  pari  materia. 

186.  Several  statutes  relating  to  the  same  priv- 
ilege or  franchise  and  conferring  rights  on  the 
same  grantee  must  be  treated  in  pari  materia, 
with  a  view  to  their  purpose  and  effect,  and 
to  ascertain  the  rights  taken  under  them. 
SIf/ramue  Water  Go.  v.  l^/raeuee,  116  N.  Y. 
167,  5:  646 

187.  A  statute  oonfeiring  appellate  jurisdiction 
'In  criminal  cases''  by  the  use  of  general  terms 
only  is  to  be  construed  in  accordance  with  pre- 
existing laws  authorizing  a  writ  of  error  to  be 
taken  py  the  defendant  only,  and  not  by  the 
state.     People  v.  Rajfmond,  18  Colo,  242, 

19:  649 
Contemporai^  eonstmotion* 

188.  Merc  negative  contemporary  construction 
•of  a  statute,  hif erred  from  nonuser  for  many 
years  of  a  right  now  claimed  to  exist,  is  of 
litUe  value  in  determining  its  proper  meaning, 
—especially  where  the  only  person  capable  of 
caUing  the  statute  into  action  is  a  high  officer 
<il  the  state  with  multifarious  duties  and  caresL 
PeopU  V.  BaUMTd,  184  N.  Y.  269,       17:  787 

TlltlHitt 

189.  A  thing  which  is  within  the  inttotlon 
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of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter;  and  a 
thing  which  is  within  the  letter  of  the  statute 
is  not  within  the  statute  unless  it  be  within  the 
intention  of  the  makers.  Bigge  v.  Paimer 
115  N.  Y.  506,  5:  840 

140.  Statutes  should  receive  a  reasonable 
construction,  so  as  to  give  effect  to  their  in- 
tent.  Fosburgy.  Bogers,lWiiLo.l22,l9i  801 

141.  Courts  will  look  to  all  parts  of  a  stat- 
ute to  determine  the  legislative  purpose  and 
intent.  Cleveland,  C.  C  A  St.  L.  B.  Co.  v.  Bick- 
iM,  188  Ind.  518,  18:  789 
To  effeetuate  or  uphold* 

142.  A  statute  which  will  admit  of  two  inter- 
pretations, one  valid  and  the  other  invalid, 
will  receive  the  interpretation  sustaining  its 
validity.  Id. 

148.  When,  under  one  of  two  possible  con- 
structions, a  statute  would  devest  the  public  of 
a  right,  violate  a  principle  of  settlea  policy, 
and  avoid  the  methods  of  procedure  which 
have  been  clearly  indicated  by  many  Acts  of 
previous  leglslauon,  in  such  case,  if  there  is 
doubt  about  the  proper  construction,  the  doubt 
should  be  resolved  in  favor  of  the  govern- 
ment. United  States  v.  Shaw  (0.  C.  S.  D.  Ga.) 
89  Fed.  Rep.  488,  8:  888 

144.  An  Act  will  not  be  declared  inoperative 
and  Ineffectual  on  the  ground  that  it  furnishes 
no  adeouate  means  to  secure  the  purpose  for 
which  It  Is  passed,  if  men  of  common  sense 
and  reason  can  devise  and  provide  the  means 
and  all  the  instrumentalities  necessary  for  its 
execution  and  within  the  reach  of  Uiose  en- 
trusted therewith.  Detroit  v.  Bush,  82  Mich. 
582,  10:  171 

145.  A  statute  will  not  be  presumed  to  have 
been  intended  by  the  Legislature  to  have  any 
extra-territorial  force,  where  such  intention 
would  make  it  unconstitutional.  Stanley  v. 
Wabaeh,  St.  L.  &  P.  B.  Co.  Z  Inters.  Com. 
Rep.  176,  100  Mo.  485,  8:  549 

146.  A  ballot-reform  law  should  be  con- 
strued to  effectuate  the  objects  in  view  in  its 
enactment    Bowere  v.  SniUh,  111  Mo.  45, 

16:  754 

147.  The  effects  of  a  proposed  interpretation 
of  a  law  may  properly  be  considered,  to  ascer- 
tain the  probable  intent  of  its  framers  respect- 
ing such  interpretation.  Id. 

148.  The  result  which  may  follow  from  one 
construction  or  another  of  a  statute  or  consti- 
tution is  always  a  potent  factor,  and  is  some- 
times in  and  of  itself  conclusive  as  to  the  cor- 
rect solution  of  the  question.  People,  Carter, 
v.  Biee,  185  N.  Y.  47^,  16:  886 
Partieolar  words. 

149.  The  use  of  the  word  "of  in  a  statute, 
which  is  a  manifest  blunder,  being  intended 
for  *'off,'*  will  not  be  permitted  to  affect  the 
plain  meaning  of  the  Legislature.  Com.  v. 
Delaware  DiiUion  Canal  Co.  123  Pa.  594, 

8:  798 
160.  The  word  ''may"  will  be  constnied  to 
mean  "shall"  whenever  the  rights  of  the  public 
or  third  nersons  depend  unon  the  exercise  of  the 
power  ox  performance  of  tne  duty  to  which  it  re- 
lers;  and  such  is  its  meaning  in  all  cases  where 
the  public  interests  or  rights  are  concerned,  or 
a  public  duty  is  imposed  upon  public  oflQcers, 
and  the  public  or  third  persons  have  a  claim  de 
jure  that  the  power  shall  be  exercised.    People, 
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BrokatDj  v.  ^^oominffton  Ttop.  Highwajf  Comrs. 
180111.482,  6:  161 

151.  The  word  "shall"  in  a  statute  may  be 
construed  as  "may/*  where  the  connection  in 
which  it  is  used,  or  the  relation  into  which  it 
is  put  with  other  parts  of  the  same  statute,  in- 
dicates that  the  Legislature  intended  that  it 
i^ould  receive  such  a  construction.  Suburban 
Light  dk  F.  Go.  v.  Boston,  158  Mass.  200, 

10:  497 
^  152.  The  words  "right  of  way,"  in  a  grant 
to  a  railroad  company,  describe  the  tenure, 
and  not  the  land,  granted.  Atlanite  A  P.  R, 
Go,  Y.  Lesueur  (Ariz.)  2  Inters.  Com.  Rep. 
189.  1:  844 

193.  The  words  "other  purposes"  In  a  charter 
giving  a  company  the  right  to  furnish  water 
"for  the  extinguishment  of  flres  and  for  do- 
mestic, sanitary,  and  other  purposes,"  must  be 
considered,  in  determining  the  right  of  eminent 
domain,  to  mean  "other  like  purposes,"  or 
"  other  like  public  purposes,"  as  the  statute 
would  be  unconstitutional  if  it  attempted  to 
authorize  the  taking  of  private  property  for 
private  use  without  consent.  BeBarrs  Water 
Co.  62  Yt.  27,  9:  196 

b.    Strtctnen  cf  Construction;   Mandatory; 

ImpUcatioM, 

154.  The  rule  that  penal  statutes  are  to  re- 
ceive a  strict  construction  is  not  vk>lated  by 
taking  the  common-sense  view  of  the  statute 
as  a  whole,  and  ffiving  effect  to  the  ob^ct  of 
the  Legislature  ii  a  reasonable  construction  of 
the  words  permits  it  State  v.  Indiana  db  L 
s,  U.  Co.  188  Ind.  69,  18:  608 

155.  The  Illinois  Dramshop  Act  is  a  statute 
of  a  highly  penal  character,  providing  rights 
of  action  unknown  to  the  common  law,  and 
is  to  receive  a  strict  construction.  Onm  v. 
Adsn,  127  111.  281,  8:  887 

156.  The  Act  of  Congress  to  regulate  com- 
merce should  be  libenlly  construed  in  favor  of 
commerce  among  the  States;  but  when  com- 
plaint is  made  or  relief  sought  solelv  or  mainly 
in  the  interest  of  common  osrriers,  the  act  com- 
plained of  or  the  riffht  asserted  must  clearly  ap- 
pear to  have  been  forbidden  or  conferred;  and 
where  the  complaining  carrier  is  not  in  a  peti- 
tion to  commend  itself  to  the  favorable  consid- 
eration of  a  court  of  eouity,  no  strained  con- 
struction of  the  law  will  be  made  in  its  favor. 
Kentueku  dbL  Bridge  Co.  ^.LouiwiOedbN,  R, 
Co.  (C.  0.  D.  Ky.)  2  Inters.  Com.  Rep.  851. 
87  Fed.  Rep.  567,  8s  889 
Mandatory  or  directory. 

157.  The  most  satisfactory  and  conclusive 
test  of  the  question  whether  Uie  provisions  of  a 
statute  are  mandatory  or  directory  is  whether 
the  prescribed  mode  of  action  is  of  the  essence 
of  the  thing  to  be  accomplished;  in  other  words, 
whether  it  relates  to  matters  material  or  im- 
material, to  matters  of  convenience  or  of  sub- 
stance.   €Mlup  V.  Smith,  69  Conn.  854, 

18:  868 

158.  A  clause  in  a  statute  is  directory 
when  the  provisions  contain  mere  matter  of  di- 
rection, and  no  more;  but  not  when  they  are 
followed  by  words  of  positive  prohibition.  Re 
Crmdee  Appeal,  186  Pa.  459,  10:  888 
See  also  Cobpora.tionb,  11;    Yotbrs    and 

Elbgtions,  128. 

to  notes  Fi!*«eodiii|f. 


Implications* 

159.  When  sttitutes  confer  x>owers,  impose 
duties,  and  provide  for  the  accomplishment  or 
various  objects,  they  are  necessarily  couched 
in  general  terms,  but  they  carry  with  them  by 
implication  all  the  powers,  duties,  and  exemp- 
tions necessary  to  accomplish  the  objects  thera> 
by  sought  to  be  attained.  Re  Neagle  (C.  C. 
N.  D.  Cal.)  14  Sawy.  282,  89  Fed.  Rep.  833. 

6:  78 
160.  A  statute  is  sufficientiy  definite  to  author- 
ize imprisonment  in  the  penitentiary  for  viola- 
tion of  its  provisions,  although  not  stating  that 
the  imprisonment  shall  be  in  the  penitentiary, 
where  the  violation  is  declared  a  felony,  pun- 
ishable by  imprisonment  for  not  less  than  fiv« 
Dor  more  than  twenty-five  years,  and  the  Crim> 
inal  Code  of  the  State  declares  that  a  felony  is 
punishable  by  death  or  confinement  in  the 
penitentiary.    Hronek  v.  People^  184  111.  189, 

8:  887 

e.  Adopted  or  Re-JBJnaeted  StakUee. 

161.  Statutes  transplanted  from  other  countries 
should  be  construed  in  subordination  to  the 
constitution  and  laws  of  the  state  wherein 
adopted.    Boteere  v.  Smith,  111  Mo.  45, 

16:  764 

162.  A  statutory  provision  adopted  from  an- 
other State  is  to  be  construed  in  accordance 
with  its  prior  judicial  construction  In  the  State 
from  which  it  is  taken.  Bridgere  v.  TMor 
102N.  C.  86,  8:  *76 

168.  When,  in  enacting  a  statute,  the  Legis- 
lature copies  the  language  of  a  torei/ni  statute, 
it  will  be  presumed  to  have  adopted  the  oon- 
gtruction  already  given  by  the  courts  to  the 
copied  statute.  RyaUi  v.  Meehaniet  MilU 
150  Mass.  190,  5:  667 

164.  A  long  and  inveterate  usage  for  half  a 
century,  under  express  sanction  of  law,  should 
be  able  to  continue  without  further  re«nact- 
ment,  unless  the  legislative  will  is  expressed  to 
the  contrary.  There  can  be  no  presumptioo 
asainst  it  from  mere  silence,  with  no  substitute 
ea  rule  on  the  subject.  Warren  v.  Beard  ef 
Regihiration,  72  Mich.  898,  8:  808 

165.  The  Rhode  Island  statute  in  respect  to 
the  payment  of  alimony  "out  of  the  real  or 
personal  estate  of  the  husband,  or  out  of  both," 
having  been  the  same  since  1796,  the  practical 
construction  given  to  it  by  awarding  alimony 
in  monthly  iMtallments  which  mi|mt  be  pay- 
able out  of  subsequentiy  acquirea  property 
must  be  held  to  have  Men  adopted  by  the 
Revision  of  the  statutes  made  after  that  oon- 
struotion  had  been  established.  Sampeon  ▼. 
Sampson,  16  R.  I.  456.  8:  849 

d.  Prospectiw  or  Retrospective  Operation. 


166.  Statutes  are  to  be  construed  to  have  a 
prospective  operation,  unless  a  contrary  in- 
tention in  the  Legislature  is  manifest  and 
plain.  Murdoch  v.  Franklin  Ins.  Co.  83  W. 
Va.  407,  7:  578 

167.  A  statute  must  be  construed  as  proajtec- 
tive  in  operation,  except  where  the  intent  that 
it  shall  operate  retrospectively  is  expressed  in 
clear  and  unambiguous  terms,  or  is  necessarily 
implied  from  its  language,  which  would  be 
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inoperative   otherwise    than   retrospectively. 
/^enoart  v.  VandervoH,  84  W.  Va.  524, 

12:  50 

168.  A  statute  providing  for  the  allowance 
of  an  attorneys'  fee  as  part  of  the  costs  in  a 
certain  class  of  actions  applies  to  actions  of 
that  class  pending  at  the  time  of  its  passage; 
and  the  refusal  to  allow  such  fee  herein  is 
error.     Fitrley  v.  Geiseeker,  78  Iowa,  453, 

6:  588 

169.  A  statute  providing  that  all  paymenta 
made  within  three  montl^  before  an  assign- 
ment by  a  debtor  for  the  benefit  of  creditors 
shall  be  void  does  not  apply  to  payments  on 
contracts  existing  at  the  time  of  its  enactment. 
Leavitt  v.  Dnerin,  64  N.  H.  607,  1:  58 

170.  N.  Y.  Laws  1886,  chap.  810,  making  it 
the  duty  of  the  attorney-generai  to  bring  a  suit 
to  wind  up  the  affairs  of  any  corporation  dis- 
solved bv  Act  of  Legislature,  which  does  not 
purport  in  terms  to  have  a  retroactive  opera- 
tion, and  in  which  there  is  nothing  to  show 
that  the  Legislature  intended  it  to  apply  to  a 
dissolution  already  accomplished,— -ooes  not 
apply  to  a  corporation  dissolved  by  legislative 
Act  one  week  prior  thereto.  People  v.  O'Brien^ 
111  N.  Y.  1,  8:  865 


ni.  Rbfkal;  Amendment. 

Due  Process  of  Law  in  Repeal  of,  see  Con- 
stitutional Law,  191. 

As  Impairing  Obligation  of  Contract,  see 
Contracts,  868. 

As  Affecting  Suits  Pending,  see  Highways, 
98. 

As  Affecting  Divorce,  see  Husband  and 
Wife,  119. 

171.  A  law,  valid  when  passed,  and  regularly 
enacted  as  then  required,  is  not  necessarily 
abrogated  or  repeal^  by  a  subsequent  oonsd- 
tutional  provision  requiring  the  pursuance  of 
other  or  different  forms  of  legulation  than 
those  which  were  adequate  when  such  law 
was  passed.    Cutting  v.  Taylor  (S.  D.) 

15:  691 

172.  The  fact  that  two  statutes  were  both 
passed  at  the  same  session  of  the  Legislature 
and  took  effect  on  the  same  diqr  is  BtroDg  evi- 
dence that  one  is  not  repealed  by  the  other. 
Cam,  V.  HunUey,  156  Mass.  386,        16:  889 

178.  An  independent  Act  continuing  in  force 
in  a  new  territory  the  former  laws  after  the 
time  when  they  would  otherwise  cease  to  be 
operative  is  not  within  the  rule  that  a  saving 
clause  as  to  a  repealing  Act  must  be  in  the  re- 
pealing Act  itself,  m  parte  Larkin$,  1  Okla. 
58,  11:  418 

174.  A  statute  which  applies  only  to  a 
limited  number  of  counties,  although  not  local 
or  special  for  the  reason  that  it  applies  to  all  of 
a  certain  class  created  by  the  Constitution  itself, 
is  not  impliedlv  repealed  by  a  general  statute 
without  negative  words.  I^ftner  v.  Lutems 
County,  142  Pa.  108,  18:  198 

175.  A  repeal  of  a  statute  wiU  not  be  im* 
plied  if  an  unconstitutional  result  woidd  be 
produced  thereby.  Beidv,  Smoulter^  128  Pa. 
824,  5:  617 
176.  An  exemption  from  road  duty,  of  railroad 

to  If  ata«  Preeedla^w 


employ^,  in  the  charter  of  the  company,  is 
saved  from  repeal  by  a  general  law,  as  an  Act 
"local  or  private  in  its  nature,"  within  the 
meaning  of  N.  C.  Code,  §§  8867,  8878.  State 
V.  WombU,  112  N.  C.  862,  19:  887 

177.  A  statute  giving  cities  the  power  to  ap- 
portion the  expense  of  improvements  '*by  as- 
sessments of  labor  or  otherwise "  is  not  re- 
pealed by  a  void  provision  of  a  charter  which 
requires  the  whole  cost  of  improvements  to 
be  charged  against  abutting  property,  without 
any  apportionment.  JXaleigh  y.  Peace,  110 'i^. 
C.  82,  17:  380 

178.  A  local  Act  prescribing  a  system  for  the 
levy  and  collection  of  city  taxes  is  repealed, 
upon  its  passinff  by  increase  of  population  into 
a  hieher  class,  by  a  general  statute  relating  to 
tile  uitter  class  and  providins  a  system  for  the 
collection  of  taxes.     Omn,  MeKirby,  v.  Mae- 

fen-on,  152  Pa.  244,  19:  568 

Amendmeiit* 

179.  An  Act  providing  for  the  punishment  of 
any  person  who  shall  "maliciously  set  nre  to 
any  church,  .  .  .  mill,  bam,  .  .  .  with  intent 
thereby  to  injure  or  defraud  any  person  or 
persons,"  etc. ,  after  an  amendment  by  striking 
out  "  unlawfully  and  maliciously/'  and  insert- 
ine  in  lieu  the  words  "wantonly  and  willfully," 
and  striking  out  the  words  "with  intent 
thereby  to  injure  or  defraud  any  person  or 
persons,"  etc., — ^will  not  sustain  an  indictment 
drawn  under  the  original  law,  for  an  act  com- 
mitted before  the  passage  of  the  amendment, 
where  there  is  nothing  in  the  latter  Act  to  show 
that  the  words  were  to  be  considered  stricken 
out  as  to  future  offenses  only.  State  v.  Masaey 
108  N.  C.  Ho6,  4:  808 

180.  The  amendment  of  a  statute  "so  as  to 
read  as  follows"  does  not  operate  as  a  repeal 
of  provisions  which  are  not  retained  in  the 
same  precise  words,  if  they  are  substantiallv 
re-enacted  in  equivalent  words.  Be  Prime  % 
Estate,  186  N.  Y.  847,  18:  718 


STAY. 

For  Payment  of  Costs,  see  Costs  ahd  Fees, 

21. 
Of  Execution,  see  Exboution,  2,  8* 


STEAMBOAT. 


See  Shipping,  especially,  2,  8. 
Running  on  Sunday,  see  Sunday,  8. 


STEAM  BOILERS. 

Inspection  of,  see  Municipal  Cobpobations, 
70,8a 


STEAM  WHISTLES. 

Municipal   Regulation   of»   see   Munioipai* 
Cobpobations,  78 
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STENOGRAPHERS-STOPPAGE  IN  TRANSITU. 


STENOGRAPHERS. 


-Combination  of,  see  CoirrBACTS,  239. 
Notes  of,  as  Evidence,  see  Evidsngb,  811. 


Implied  Contract  to  Pay  for  Services,  see 
Contracts,  11-J8. 


STEPFATHER. 

Insurable  Interest  in  Life,  see  Ihsurancb,  84, 
85. 


STEPLADDER. 

Negligence  in  Manufacture  of, 

GKNCX,  21. 


see  Nbgu- 


STICKERS. 


On  Ballots,  see  Votbbs  a5I>  Eligtionb,  T8- 
81. 


STIPULATION. 


To  Raise  Question,  see  Courts,  195. 

As  to  Money  in  Court,  see  MozncT  us  Coxtbt, 

5. 
On  Trial,  see  Trial,  55. 


STOCK. 


In  Club,  Levy  on,  see  Levy  amd  Seizure,  8. 
Of  Corporations  Genoraliy,    see   Corpora- 
tions, V. 


merely  as  its  representative,  and  the  leqnest  of 
the  corporation  that  a  certificate  be  issued  to 
its  present  manager,  do  not  give  the  corpora- 
tion or  its  new  manager  any  rights  as  a  mem- 
ber of  such  exchange,  where  the  rules  of  the 
latter  require  a  formal  application  for  member- 
ship, with  payment  of  an  initiation  fee  and  an 
approval  of  the  new  member  by  the  board  of 
directors.  -W. 


stoce:brokers. 

Proof  of  Usage  of,  see  Evidence,  876. 


STOCK    AND    PRODUCE    EX- 
CHANGE. 

For  Supplementary  Proceedings   to  Reach 

Seat  in,  see  Execution,  8. 
Expulsion  of  Member,  see  Absociationb,  12. 

See  also  Board  of  Trade. 

1.  The  fact  that  a  livestock  market  owned 
by  a  private  corporation  is  the  largest  in  the 
world  does  not  make  the  business  therein  of  an 
incorporated  stock  exchange  which  has  no  cor- 
porate relation  with  the  market  company  a 
public  business,  such  that  the  exchange  can  be 
compelled  to  de^  with  all  persons  at  that  mar- 
ket without  discrimination.  American  Line- 
itock  Ocmmmion  Co,  v.  Chicago  Livestock  Exeh, 
143  in.  210,  18:  190 

2.  The  transfer  to  a  corporation  by  its 
former  manager,  of  a  certificate  of  membership 
in  an  incorporated  exchange  which  he  held 

See  Index  to  Notes  Pireoedin^ • 


STOCKYARDS. 


1.  The  business  of  a  stockyard  corporation, 
except  in  the  character  of  the  property  whicb 
is  the  subject  of  bailment,  corresponds  in  many 
respects  with  the  business  of  warehousemen. 
Delaware,  L.  di  W.  R  Co.  y.Gentral  Stockyard 
dk  T.  Go.  (N.  J.  Err.  &  App.)  45  N.  J.  Eq. 
(18  Stew.)  50,  6:  855 

2.  The  presence  in  the  charier  of  a  stock- 
yard company  of  a  provision  authorizing  them 
to  make  contiacts  with  the  several  railroad 
companies  having  a  terminus  in  Hudson 
County,  for  the  transportation  and  delivery  of 
livestock  at  their  yaras,  shows  clearly  that  the 
Legislature  did  not  intend  that  the  defendanti 
should  be  subject  to  any  duty  to  railroad  com- 
panies, in  that  respect,  except  such  as  they 
should  voluntarily  take  upon  themselves  hj 
contract.  ^ 


STOLEN  PROPERTY. 

For  Compromise  of  Right  to,  see  CoaiFBO- 

MISB  AND  SbTTLEMBNT,  8. 

Of  Guest  at  Inn.  see  Innxbbpbbs,  19. 

Trover  for,  see  Tbovkr,  4. 

Recovering  Stolen  Money  in  Assumpsit,  see 

Assumpsit,  12. 
For  Rights  of  Purchasers  of  Stolen  Stock,  see 

COBPOEATIONB,  183. 


STONE. 

Damages  for  Carrying  away,  see  Davaobs, 

148. 
Ownership  of,  in  Highway,  see  HIGHW▲T^ 

62-64. 
Right  in  Quarry,  see  Mines,  4,  5. 


STOPOVER. 


Statutory  Right  of,  as  Affecting  Goouneroe, 
see  CoMMEROB,  17. 


STOPPAGE  IN  TRANSITU. 

See  Salb,  67-78. 
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STOREKEEPER. 

As  Bailee,  see  Bailment,  7-9. 


STREAMS. 


SighU  in.  see  Watbbs,  IL  b. 


Liability  for  ServaaVs  Torts  or  Negligence, 
see  Master  Ain>  Servant,  208,  218. 

Validity  of  Ordinance  as  to,  see  Municipal 
Corporations,  40,  60. 

Municipal  Regulation  of,  see  Municipal  Cor- 
porations, 65,  66,  71. 

Power  of  Affentto  Employ  Physician  in  Case 
of  Acddent,  see  Prinoipal  and  Aobnt, 
10. 

Powers  of  Receiver  of,  see  Rbcbivers,  21. 


STREET. 


'See  Highways. 


STREET  PARABEa 


;8ee  Parades. 


STREET  RAILWAYS. 

I.  Franchises;  CoHSTRUonoH. 
n.  Motive  Power, 
IIL  Operation. 

Use  of  Toll  Bridge  by.  see  Bridges,  18, 19. 

As  Carriers,  see  Carriers,  1. 

Liability  to  Passengers  on,  see  Oarribrs,  80, 
42,  66,  75,  87,  fe,  98. 

Injury  to  Passengers  in  Getting  On  or  Off, 
see  Carriers,  140,  142,  156-159. 

Fftre  or  Tickets  upon  Street  Cars,  see  Car- 
riers, 215-221. 

Due  Process  in  Dissolution  of,  see  Constitu- 
tional Law,  159. 

Due  l^occss  in  Enforcement  of  Ordinance  as 
to,  see  CoNSTrruTiONAL  Law,  181. 

Consideration  for  Ordinance  as  to  Paving,  see 
Contracts,  17. 

Impairing  Obligation  of  Contracts  of,  see 
Contracts,  872.  878. 

Perpetuity  of  Franchise  of,  see  Corpora- 
tions, 94. 

Action  to  Annul  Company,  see  Corpora- 
tions, 291. 

-Survival  of  Franchise  on  Dissolution  of  Com- 
pany, see  Corporations,  298. 

Damages  for  Change  by  Widening  Highway, 
see  Damages,  210. 

Condemnation  of  Land  for,  see  Eminent  Do- 
main, 9. 

As  Additional  Servitude,  see  Bminbnt  Do- 
main, 186-144. 

Judicial  Notice  of,  see  Evtdsncb,  41. 

•Judicial  Notice  of  Incorporation  of,  see  Evi- 
dence, 8. 

Presumption  of  Negligence  of,  as  to  Passen- 
ger, see  Evidence,  175, 176. 

Sufficiency  of  Evidence  of  Negligence  of,  see 
Evidence,  866. 

Right  of,  to  Use  Streets,  see  Highwatb,  06, 57. 

Liability  for  Street  Paving,  see  Highways, 
77. 

Injunction  as  to  Rights  of,  see  Injunction, 
109, 111-115. 

l<iens  on,  see  Liens,  65. 


and  Servant,  189. 
L.  K.  A.  Dig. 


L  Franchisbs;  Construction. 

1.  Where  a  street-railroad  company  gave 
public  noUce  as  to  the  streets,  bv  name,  on 
which  it  desired  to  lay  tracks,  and  its  petition 
repeated  the  list,  and  the  Legiskture  excluded 
one  street  asked  for  and  ndded  two  others,  and 
granted  leave  to  pass  over  certain  streets  by 
name,  the  right  is  restricted  to  the  streets 
named,  notwiUistanding  a  clause  granting  the 
privilege  ends  bv  saying  "  and  over  and  across 
any  highway  within  any  of  the  points  of  com- 
mencing or  termination  aforesaid."  Sian\fard 
V.  Stamford  Bane  B.  Oo.  56  Conn.  861, 

1:  876 

2.  A  street-railroad  company  whose  fran- 
chise of  being  a  corporation  is  derived  from 
the  New  York  Act  of  1850,  and  whose  powers 
and  privileges  as  such  are  limited  to  those  de- 
rivea  from  that  Act  and  from  a  resolntion  of 
the  aldermen  of  the  dty  of  New  York  giving 
authority  "to  lay  a  double  track  for  a  rail- 
road" in  certain  streets  upon  condition,  amonf 
others,  that  it  lay  the  tracks  upon  a  good 
foundation,  with  rails  even  with  the  surface  of 
the  streets, — has  no  right,  after  its  road  Is 
completed  for  horse  cars,  again  to  disturb  the 
surface  of  the  streets  for  the  purpose  of  laying 
a  cable  between  the  rails  in  a  conduit  of  ma- 
sonry under  the  surface,  for  propelling  the 
cars  oy  the  agency  of  steam  from  stationary 
engines,  especially  where  the  surface  cannot 
be  fully  restored,  but  is  to  be  left  with  a  slot 
opening  for  the  whole  length  of  the  track 
from  one  half  to  five  eighths  of  an  inch  wide. 
People,  Third  Ate.  K  Oo.  v.  NewUm,  112  N. 
Y.  896,  8:  174 

8.  The  riglit  of  an  electric-railroad  com- 
pany to  lay  down  its  own  tracks  in  a  street  where 
other  companies  have  tracks  alreadv,  under 
an  ordinance  authorizing  It  "to  lay  down  and 
constrnct"  tracks  for  the  purposes  of  its  busi- 
ness, is  not  negatived  by  another  section  of  the 
ordinance  declaring  that  it  "  shall  be  lawful " 
for  such  company  to  use  tracks  of  another 
company  so  far  as  it  is  lawful  for  the  city 
authorities  to  grant  that  right,  and  providing 
that  if  they  cannot  agree  for  a  joint  use  of  the 
tracks  it  may  lay  down  rails  inside  and  outside 
of  the  other  tracks.  The  latter  section  gives 
additional  rights,  and  does  not  restrict  or  qual- 
ify that  given  by  the  former  section.  Koeh  v. 
N<yrth  Ave.  R  Oo.  75  Md.  2^,  15:  877 

4.  A  company  having  power  to  own  and 
operate  a  street  railway  m  a  particular  dty  mar 
use  the  tracks,  cars,  and  other  property  whicu 
it  purchases  from  another  company  previously 
chartered  with  like  power,  although  the  latter 
had  no  power  to  sell  and  transfer  its  franchise. 
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6.  Where  two  rival  companies  have  each 
received  permission  to  construct  a  railway 
system  in  the  streets  of  a  city,  the  one  which 
first  begins  work  on  a  line  involving  a  certain 
street,  m  good  faith  and  acting  within  the 
terms  of  its  grant,  has  the  better  right  to  the 
use  of  that  portion  of  the  street  which  its 
tracks  will  cover;  and  this  right  will  continue 
so  long  as  money  is  expended  and  the  work 
diligently  prosecuted  with  a  view  to  its  com- 
pletion. '  ^^' 

6.  A  mere  agreement  by  a  municipal  cor- 
T)oration  not  to  grant  any  rights  or  pnvileges 
which  will  impair  or  destroy  those  conferred 
by  its  ordinance  giving  a  certain  corporation 
permission  to  operate  a  street-railway  system 
In  its  streets  will*  not  prevent  it  from  granting 
like  permission  to  others.  Id. 

7.  A  street  railway,  for  the  purpose  of  de- 
feating the  rights  which  Its  rival  claims  to  have 
acquired  by  reason  of  prior  occupation  of  a 
street  in  which  both  companies  have  equal 
rights,  may  allege  and  prove  that  such  occupa- 
tion was  not  in  conformity  to  such  rival's 
charter  powers,  in  that  the  tracks  were  laid 
with  the  intention  of  using  motive  power  dif- 
ferent from  that  permitted  by  the  charter. 

Id. 

Consolidatioiu 

8.  Although  the  word  ''railroads,*'  when 
used  in  a  statute,  will  generally  be  construed 
to  embrace  street  passeneer-rauways,  yet  Pa, 
Const,  art.  17,  8  4.  which  prohibits  the  con- 
solidation  of  competing  railroad  and  canal 
companies,  when  construed  in  the  light  of  the 
remaining  sections  of  that  article,  as  well  as 
that  of  its  manifest  purpose,  does  not  include 
such  railways.  MofUgiynury  v.  Philadelphia 
City  Pamnger  R,  Co,  136  Pa.  96,         9:  869 

9.  The  fact  that  two  street  passenger-rail- 
ways run  through  parallel  streets  in  the  same 
dty  does  not  bring  them  within  the  provisions 
of  Pa.  Const  art.  17,  §  4,  which  prohibits  the 
consolidation  of  parallel  or  competing  railroad 
or  canal  companies,  since  such  railways  are 
not  competing  in  the  sense  in  which  that  word 
is  used  in  the  article.  Id, 
Traffic  contracts. 

10.  The  provision  of  N.  Y.  Laws  1884,  chap. 
252,  §  15,  prohibitinff  leases  by  street  railroad 
companies  of  parallel  roads,  does  not  prohibit 
traffic  contracts  between  roads  which  are  par- 
allel  for  a  certain  portion  of  their  length,  for 
the  partial  use  of  their  respective  roads  beyond 
the  line  of  parallelism,  where  such  contracts 
are  not  in  terms  or  in  effect  leases,  and  do  not 
surrender  possession  or  control  of  the  road  by 
its  original  owner.  People  v.  O^Brien,  111  N. 
Y.  1,  «s  8M 
ReTOcaiion  of  authority* 

11.  The  resolution  of  the  common  council  of 
the  City  of  :New  York  granting  a  street  rail- 
road franchise  to  the  Broadway  Surface  Rail- 
road, which  expressly  provided  for  traffic  con- 
tracts by  which  anoUier  company  should  ob- 
tain a  nght  to  run  cars  over  its  tracks,  with  no 
condition  with  respect  to  the  duration  of  such 
contract  rights  or  otherwise,  gave  an  estate  in 
perpetuity  m  Broadway  to  the  Broadway  Sur- 
face Railroad  Company,  under  the  authority 
of  the  Constitution  ana  laws  of  the  State  of 
New  York.  Id. 

12.  An  ordinance  giving  a  street-railway 
company  the  right  to  lay  double  tracks  on  cer- 

See  Index  to  Notes  Precedliiff. 


tain  streets  may  be  repealed,  and  the  right 
limited  to  the  use  of  a  single  track.  Lake 
EolarUl  JEUv.  B.  Co.  v.  Baltinwre,  77  Md.  — , 

20:  126 
18.  The  ri^ht  of  indenmity  for  the  ex- 
pense of  la3nng  8tree^railway  tracks  under 
permission  given  by  an  ordinance,  when  in  the 
exercise  of  proper  authority  the  tracks  are  re- 
moved, does  not  exist,  where  the  street-rail- 
way company  unduly  hastened  to  lay  the 
tracks  after  receiving  full  notice  of  the  pur- 
pose of  the  mayor  to  recommend  a  repeal  of 

the  ordinance  at  the  earliest  possible  moment. 

Jd, 


n.  MonVB  POWKJR. 

14.  A  statute  oonf  erring  on  a  street-railway 
company  the  ri^ht  to  adept  a  new  motive 
power  in  place  of  animal  i)ower  does  not  vio- 
late a  constitutional  provision  that  no  law  shall 
authorize  "the  construction  or  operation  of  a 
street  railroad"  without  the  consent  of  the  own- 
ers of  one  half  in  value  of  the  adjacent  prop- 
erty. Be  Tliird  Ave.  B.  Co.'s  PeiUian,  121  N. 
Y.  586,  9:  124 

15.  A  municipality  havinj^  control  over  its 
streets  may  prescribe  the  motive  power  to  he 
used  in  propelling  street  cars  uiereon;  and 
when  it  prescribes  one  kind  of  power  no  other 
can  be  used.  IndianapoUs  Cable  Street  R,  Co. 
V.  Citizme  Street  R  Co.  127  Ind.  869,  8:  589 

16.  A  street-railway  company  having  au- 
thority to  use  a  cable  for  motive  power  acquires 
no  right  to  the  exclusive  use  of  a  street  by  en- 
tering thereon  and  laying  tracks  upon  which  it 
intends  to  use  a  different  motive  power.     Id. 

17.  A  grant  of  permission  to  use  a  certain 
motive  power  upon  street-railway  tracks 
wrongfully  constructed  with  the  intention  of 
using  such  power,  when  another  was  pre- 
scril^  by  the  company's  charter,  will  not  re- 
late back  to  the  time  of  the  construction  of  the 
tracks,  so  as  to  cut  off  intervening  rights.  Id, 

18.  A  provision  in  the  charter  of  a  street- 
railway  company  requiring  publication  of  no- 
tice to  abutters  upon  streets  in  whicli  it  pro- 
poses to  lay  its  tracks,  a  certain  time  before 
their  location,  does  not  require  the  insertion 
in  the  notice  of  a  designation  of  the  motive 
power  intended  to  be  used;  esnecially  wbert- 
another  section  of  the  charter  requires  the  use 
of  such  motive  power  as  tlie  city  counsel  shall 
direct.  Taggart  v.  Newport  Street  R,  Co,  16 
R.  I.  668,  7:  205 

19.  A  location  of  the  tracks  of  a  street-rail- 
way company,  under  authority  of  a  city  ordi- 
nance permitting  the  use  of  horse  power  only, 
is  not  affected  by  the  amendment  of  the  ordi- 
nance so  as  to  permit  the  use  of  electricity,  and 
the  acceptanoe  by  the  company  of  such  amend- 
ment. Id. 

20.  A  charter  permitting  a  street-railway 
company  to  use  horse  or  other  power  does  not 
mean  other  animal  power,  but  will  permit  the 
use  of  electricity  as  a  motive  power.  Id. 

21.  Electricity  may  be  used  as  the  motive 
power  of  a  street  railway  under  a  statute  au- 
thorizing the  use  of  **horse,  animal,  or  any 
mechanical  or  other  power  .  •  .  except  the 
force  of  steam,"  although  at  the  time  when 
the  Act  was  passed  such  rallwa3rB  were  run  ex- 
clusively by  animal  power  and  the  method  of 
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operating  them  by  electricity  had  not  been  in- 
vented. Hudson  Riter  TeJepk,  Co.  v.  Water- 
vliet  Turnp,  dtB.Go,ld6  N.  Y.  898,  1 7:  674 

33.  The  choice  of  horses  as  the  motive  power 
of  a  street  railway  Ib  not  irrevocable  under  a 
statute  authorizing  the  power  of  "horses,  ani- 
mals, or  any  mechanical  or  other  power 
.  .  •  except  the  force  of  steam;"  and  electrici- 
ty may  be  subsequently  substituted  if  the 
necessary  permission  is  obtained  from  the  dty 
authorities.  Id. 

28.  The  statutory  right  of  a  street-railway 
company  to  change  its  motive  power,  although 
not  yet  exercised,  is  preserved  by  the  terms  of 
a  subsequent  statute  which  declares  that  it 
shall  not  interfere  with,  repeal,  or  invalidate 
any  rights  therefore  acquired.  Id, 

34.  Where  authority  Is  given  to  a  street- 
ranway  company  by  one  section  of  its  charter 
to  use  electricity  as  a  motive  power,  and  such 
authority  is  broad  enoueh  to  permit  its  use  bv 
means  of  any  system  oi  application  which  is 
approved  as  smtable,  and  the  only  successful 
way  of  using  such  power  is  to  place  poles  upon 
the  sidewalks,  the  pacine  of  poles  there  wfll  not 
be  held  to  be  prohibitea  by  a  subsequent  sec- 
tion of  the  charter  providing  that  the  company 
shall  not  incumber  any  portion  of  the  streets 
not  occupied  by  its  tracks;  especially  where 
such  proton  is  copied  from  the  charters  of 
companies  authorizea  to  use  horse  power  only. 
Toffffart  V.  Newport  Street  R  Oo.  10  R.  I.  668* 

7:  SOS 


ni.  Opebation. 

• 

85.  An  ordinance  requiring  both  a  driver 
and  a  conductor  to  accompany  every  street 
car  is  a  proper  exercise  of  the  police  power. 
South  Ootdngton  dt  C.  Street  B.  Co,  v.  Berry, 
98  Ey.  — ,  IS:  604 

36.  An  ordinance  enacting  that  it  shall  not 
be  lawful  for  any  horse-railway  company  to 
run  any  car  without  having  an  agent,  In  ad- 
dition to  the  driver,  to  assist  in  the  control  of 
the  car  and  passengers,  and  to  prevent  accidents 
and  disturbances  d!  the  good  order  and  security 
of  the  streets,— is,  upon  its  face,  not  an  unrea- 
sonable regidation.  State,  Trenton  fforee  JB. 
Oo.  V.  Trenton  QX.  J.  Sup.)  68  N.  J.  L.  (34 
Vroomn83,  11:410 

37.FaiIure  to  observe  the  degree  of  care  In  run- 
nine  a  street  car  which  is  required  by  a  valid 
ordinance  imposing  a  penalty  therefor  renders 
the  streetKiar  company  liable  to  a  person  who  is 
injured  in  consequence,  although  such  degree 
of  care  may  be  higher  than  that  which  would 
otherwise  be  reqidred  by  law.  FoUh  v .  Totoer 
Grove  db  L,  R  Co,  105  Mo.  687,  18:  74 

38.  Running  grip  cars  at  a  rate  of  speed 
prohibited  by  orainance  is  negligence  per  ee. 
Weber  ▼.  Kamae  City  Cable  R  Co.  100  Mo. 
194.  7:  819 

89.  It  is  the  duty  of  those  in  charge  of  a 
^  Ip  cable  car  running  on  the  streets  of  a  popu- 
bus  city  to  be  on  the  lookout,  and  to  take  all 
reasonable  measures  to  avoid  injuries  to  persons 
who  may  be  on  the  streets;  and  this  duty  is  not 
diBcharied  as  a  matter  of  law  by  ringing  the 
bell  ana  seeing  that  the  track  wfore  the  car 
is  dear,  without  looking  to  the  riirht  or  the  left 

ladaz  to  If  otM  IPreoeOhkg. 
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Winter  v.  Kaneaa  City  Cable  B.  Co.  99  Mo. 
609.  6:  686 

80.  Running  street  cars'at  rapid  speed  with- 
out signal  or  warning,  over  a  sidewalk  cross- 
ing where  a  car  bound  in  the  opposite  direction 
is  discharging  passengers,  and  where  the  view 
of  the  approaching  car  is  obstructed  by  the 
car  from  which  the  passengers  are  alighting,  is 
evidence  of  negligence  to  be  submitted  to  the 
Jury,  although  the  rate  of  speed  does  not  ex- 
ceed that  allowed  by  ordinance.  CMeoffo  City 
B.  Oo.  V.  Bobineon,  137  III.  9.  4:  18tf 

81.  Stepping  on  to  the  track  of  a  ntrcet  rail- 
road, whether  the  cars  thereon  are  horse  can 
or  grip  cars,  without  first  stopping  to  look  to 
see  whether  a  car  is  approaching,  is  not,  as  a 
matter  of  law  and  without  anv  regard  to  sur- 
rounding circumstances,  negligence,  but  is  a 
question  of  fact  for  the  jury.  Id. 

83.  Failure  to  look  for  fipproachins:  cars,  on 
the  part  of  one  about  to  drive  across  the  tracks 
of  an  electric  street-railway  company,  is  such 
contributory  negligence  as  will  prevent  his 
recovery  for  injuries  received  by  colliding 
with  a  car.  Carson  v.  Federal  Street  dt  P.  V. 
R  a>.  147  Pa.  319,  16:  867 

88.  Failure  to  look  in  both  directions  for  an 
approaching  car  just  before  attempting  to 
drive  across  an  electric-railway  track,  and,  if 
the  view  is  obstructed,  to  listen,  is  negligence 
veree,  Ehrieman  v.  East  Harriebxtrg  City 
Floes.  B.  Co,  160  Pa.  180,  17:  448 

84.  One  who  obstructs  the  tracks  of  an  electric 
railway  with  his  team,  after  dark,  in  a  fit  of 
impatience  caused  by  interruptions  to  his  work 
by  the  passage  of  cars,  and  for  the  purpose  of 
saving  a  litQe  labor  or  expense  in  unloading  a 
safe  bv  taking  it  from  the  rear  end,  instead  of 
the  side,  of  his  waeon,  when  he  could  unload 
it  from  the  side  without  obstructing  the  track, 
— is  guilty  of  such  contributory  negligence 
that  he  cannot  recover  damages  for  negligence 
of  the  railroad  company  resulting  in  a  collision 
of  a  car  with  his  teani.  Winter  v.  Federal 
Street  dtp.  V.  B,  Co.  163 Pa.  36,      19:  888 

86.  The  use  of  a  steam  engine  on  a  street  rail  - 
way,  on  streets  constantly  filled  with  persons 
on  horseback,  in  buggies,  wagons,  and  car- 
riages, and  which  men,  women,  and  children 
use  for  business,  pleasure,  or  recreation,  ren- 
ders the  street-railway  company  liable  for  neg- 
ligence resulting  in  the  frightening  of  a  horse 
and  injury  to  the  driver,  even  if  the  charter  of 
the  company  authorized  it  to  use  steam  power. 
Lincoln  Bapid  Transit  Go.  v.  Nichols  (Neb.) 
87  Neb.  — ,  80:  868 
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Assessments  for,  see  Publio  Impbovsments, 
16.  37,  86. 
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STRICT  FORECLOSURE. 

See  Mo&TGAGB,  73-74. 


STRIKE. 


As  Excuse  for  Default  of  Carrier,  see  Cah- 
BISBB,  368,  369,  814. 
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STUDENT— SUBSCRIPTION. 


As  a  Conspiracy,  sec  Conspihaoy,  8, 9, 18-16. 
As  Contempt  of  Court,  see  Contempt,  14,  16. 
Injunction  against,  see  Injunction,  27-82, 
138,  189. 


STUDENT. 


Assault  by,  in  Play,  see  Ajbsaxtlt  and  Bat- 

TEKT,  4,  5. 

As  Licensee,  see  Nbgliokncb,  86. 


SUBCONTBACTOB. 

SeeLmKS,  66-80. 


SUBLEASE. 

See  Landlord  AND  Tenant,  44^,  89. 


SUBBIISSION  OF  CONTROVERSY. 

SeeAGBKED  Case. 


SUBROGATION. 


Of  Insurer,  see  Inbubanob,  849-357. 
Limitation  of  Time  for,  see  LxiiiTATiON  or 

Actions,  18. 
To  Surety's  Security,    see  Pkinoipal   and 

Surety,  27. 

1.  Indemnity  of  a  stranger  who  agrees  to 
pay  tlie  debt  of  another  enures  to  the  benefit 
of  the  creditor  in  case  the  debt  is  not  paid. 
Pendery  v.  AUen,  60  Oliio  St. ,     19:  367 

2.  Tlie  doctrine  of  subrogation  cannot  be 
invoked  for  the  enforcement  of  a  judgment 
against  the  estate  of  one  who  agreed  to  pay  it 
as  part  of  the  consideration  for  property  which 
he  bought  subject  to  its  lien,  in  f  ayor  of  one  who 
afterwards  bought  the  property  from  him  with 
notice  of  the  judgment,  ana  who  was  compelled 
to  pay  it  for  his  own  protection,  where  there 
was  no  privity  between  him  and  the  one  with 
whom  the  agreement  was  made,  and  the  judg- 
ment was  against  the  latter  and  primarily  pay- 
able out  of  the  property  purcha^.  Meulvre 
V.  Melton,  84  S.  0.  877,  18:  728 

8.  Attorneys  who  have  been  induced  to  act 
for  and  have  taken  a  mortgage  from  an  incom- 
petent person,  because  of  the  latter^s  false  and 
iraudulent  representation  that  be  had  been  ad- 
judged competent,  and  in  order  to  protect  their 
mortgage  have  in  good  faith  paid  a  judgment 
which  was  about  to  be  enforced  against  the 
land,  are  entitled  to  !be  subrogated  to  the  lien 
of  the  judgment,  whether  or  not  the  debtor 
was  Insolvent  Spcmkhng  y.  Harvey,  1^  Ind. 
106,  18:  619 

4.  Payment  of  taxes  and  water  rents  by  one 
having  an  interest  in  the  premises  under  an 
unrecorded  deed  wiU  give  no  right  to  subroga- 
tion, as  against  a  bona  fide  purchaser  for  value, 
to  the  lien  of  such  taxes  and  water  rents,  which 
are  shown  by  the  records  to  be  discharged. 

See  Index  to  Note*  Preeedliigw 


Bankin  v.  Ooar  (N.  J.  Err.  &  App.)  46  N.  J. 
Eq.(l Dick.) 566,  lis  661 

As  to  oLorigtigem* 

5.  A  purchaser  at  a  void  foredositire  sale, 
whose  money  has  been  applied  In  satisfaction 
of  the  mortgage  debt,  will,  in  case  the  sale  is 
afterwards  set  aside,  be  subrogated  to  the 
rights  which  the  mortgagee  originally  had,  to 
have  the  mortgage  foreclosed  and  the  property 
covered  by  it  sold  in  discharge  of  its  lien. 
Butcher  v.  Hobby,  86  Ga.  198,  10:  478 

6.  A  junior  mortgagee  who  has  purchased 
the  property  on  foreclosure  of  his  mortgage  to 
not,  on  a  subsequent  sale  under  the  senior  mort- 
gage, entitled  to  be  subrogated  to  the  right  of 
holders  of  liens  sui>erior  to  both  mortgages, 
which  have  been  satisfied  from  the  proceeds  of 
the  first  sale  under  the  junior  mortage.  In 
purchasing  he  is  subject  to  the  maxim  eaneat 
emptor.    Lorn  v.  RauUns,  88  Ga.  320,  6:  78 

7.  A  person  who  loans  money  to  pay  a 
mortgage,  under  agreement  for  a  new  mort- 
gage to  himself,  may  be  subrogated  to  the 
rights  of  the  former  naortgagee,  where  the 
moitgagor,  instead  of  executing  the  mort- 
gage, with  intent  to  defraud  the  Tender,  con- 
veys the  property  to  a  third  person  who  has 
full  knowledge  of  the  loan  and  agreement 
WiUon  V.  Ma/yberry,  75  Wis.  191,  6:  61 

Of  surety* 

8.  Sureties  against  whom,  jointly  with  their 
principal,  a  judgment  is  entered  without  any 
issue  or  adjudication  of  suretyship,  cannot, 
on  payment  of  the  judgment,  claim  to  be 
subrogated  to  the  judgment  creditor's  right 
to  redeem  from  a  foreclosure  to  which  he  was 
not  made  a  party,  where  they,  with  know- 
ledge of  the  fact,  have  allowed  the  purchaser 
to  make  valuable  and  lasting  improvements 
on  the  property.  Thcmae  v.  Stewart,  117  Ind. 
50,  1:  716 

9.  Although  a  surety  may  bring  suit  un- 
der Mansf.  (Ark.)  Dig.  §  6896,  against  hb 
principal  to  obtain  indemnity  against  the  debt 
or  liability  for  which  he  is  bound,  he  cannot 
sue  in  the  name  of  the  creditor.  OarrtM- 
Byrnes  Hardware  Go.  v.  Beere,  68  Ark.  140, 

7:405 

10.  A  surety  has  no  right  to  Insist  that  the 
proceeds  of  attached  property  shall  be  first  ap- 
plied in  satisfaction  of  the  debt  on  which  he  is 
liable,  although  the  property  was  first  attached 
in  the  suit  on  that  debt;  and  if  he  pays  that 
claim  he  is  not  entitled  to  be  subrogated  to  the 
creditor's  rights  under  the  first  attachment,  at 
against  his  nghts  under  a  subsequent  one.  Mar- 
rieon  y.  Oitieene  ma.  Bank,  65  N.  H.  358, 

9:838 


SUBSCRIPTIOlf. 


Recovering  Back,  for  Failure  of  Considera- 
tion, see  Assumpsit,  6. 

Consideration  for,  see  Contracts,  40-4S. 

Construction  of  Agreement,  see  CoznnsAon^ 
150. 

Condition  of,  see  Contraotb,  808. 

Enforcement  of  Check  for.  Made  on  Condi- 
tion, see  CoNTRAOTs,  863. 


SUBWAY— SUNDAY. 
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To  Corporate  Stock,  see  Cobpobations^  160- 

176. 
On  Sunday,  see  Sunday,  13. 

Subscribers  of  money  and  land  to  induce  a 
tbird  person  to  establish  a  nianufactorv  in  a 
certain  community,  tbe  entire  cost  of  which  Is 
nearly  four  times  the  value  of  the  subscriptions, 
cannot,  in  the  absence  of  a  stipulation  as  to  the 
time  the  business  shall  be  continued,  maintain 
an  action  to  recover  back  their  subscriptions  or 
to  enjoin  a  removal  of  the  machinery,  if,  lufter  an 
honest  and  faithful  attempt  for  two  and  a  half 
years  to  render  the  business  a  success,  it  proves 
a  losinir  venture.  Ay  res  v.  DutUnit  87  Jfich. 
528,  18:  698 


SUBWAY. 

See  Tklbosafhs,  S. 


SUCCESSIOXr  TAX. 

See  Tazbb,  V. 


SUFFEBANCE. 

Tenancy  at,  see  Landlobd  and  Txnant,  21. 


SUICIDE. 


As  Evidence  of  Fraud,  see  Eyidbnob,  687. 

Of  Person  Insured,  see  Inburanob,  89. 

Ab  Cause  of  Death  of  Insured,  see  Insurancb, 

179-181. 
Option  of  Insurer  In  Case  of,  see  Inburanob, 

840. 
As  a  Defense  to  Insurer  under  Statute,  see 

Inburanob,  843. 


SUIT    MONEY. 

In  Divorce  Case,  see  Husband  and  Wstb, 
149-150. 


SUMBUkBY  PROCEEDINGS. 

See  also  Rbobiyerb,  87,  88. 

1.  Parties  cannot  bv  contract  ingraft  upon 
the  procedure  prescribed  for  a  summary  pro- 
ceemng  a  remedy  or  practice  not  warranted 
by  statute.    Fr&neh  v.  Wilier,  126  111.  611, 

8:  717 

2.  Where  a  statute  authorizes  a  special  rem- 
edy against  parties  to  a  bond  or  other  particu- 
lar instrument,  an  instrument  of  the  character 
specified  is  necessary  to  such  remedy.  Wil- 
liatM  V.  State,  36  Fhi,  784.  6:  881 


SUMMONS. 


See  Writ  and  Procbss. 
8«e  Indez  to  Note*  Preeediagw 


SUNDAY. 

For  Regulation  of,  as  Affecting  Commerce, 

see  Commxbcx,  10. 
Intent  to  Violate  Sunday  Law  as  Affecting 

Contract  of  Other  Party,  see  Contracts, 

166. 
Compelling   Sunday   Labor  as  Ground  for 

Canceling  Contracts,  see  Contracts,  322. 
Burden  of  Proof  as  to  Kecessity  of  Action,  see 

Evidence,  77. 
Order  of  Attachment  on,  see  Holidays,  3.        * 
Violation  of,  Causing  Death  of  Insured,  see 

Insurance,  178. 
Sale  of  Liquors  on,  see  Intoxicatdto  Liquors, 

47. 
Pleading  Cause  for  Violating  Sunday  Law, 

see  Flbadino,  09. 
Replevin  of  Property  Sold  on,  see  Replevin, 

8. 
Exclusion  of,  in  Computing  Time,  see  Tm e, 

10-13. 

1.  At  common  law,  dies  d&minieue  non  eti 
diei  juridicuSf—tYit  Lord's  Day  is  not  n  day 
for  legal  proceedings.  Par9(m$  v.  Lindsay, 
41  Kan.  886,  8:  668 
Judicial  proeeediiiM. 

2.  A  judgment  rendered  on  Sunday  is 
void.  Id, 

8.  A  verdict  may  lawfully  be  received  in 
the  early  hours  of  Sunday  where  the  case  was 
commenced,  the  evidence,  argument,  and 
charge  of  the  court  concluded,  and  the  jury 
retired,  before  the  beginning  of  Sunduy. 
Henderson  v.  JSeynolds,  84  Ga.  159,  7:  827 
Sport* 

4.  Playing  base  ball  on  Sunday  is  ''sport- 
ing" within  the  prohibition  of  Neb.  Crim. 
Code,  §  241.      State  v.  (TBaurk,  86  Neb .  614. 

17:  880 
Labor  and  business. 

6.  Selling  theatre  tickets  and  managing  the  en- 
tertainment on  Sunday  is  ''laboring"  within  the 
prohibition  of  the  Arkansas  statute.  Quarles 
V.  5to<0,  56  Ark.  10,  14:  192 

6.  Selling  intoxicating  liquors  on  Sunday  is  en- 

eging  m  "labor"  within  the  meaning  of  N. 
,  Laws  1887,  chap.  26,  which  prohibits  en- 
gaging in  sports,  disturbing  any  worshiping 
assembly  or  private  family,  attending  any  pul^ 
lie  meeting  or  public  exhibition,  except  for 
religious  worship  or  instruction,  or  engaging 
in  any  labor  except  works  of  necessity,  charity, 
or  mercy.  The  omission  from  the  Act  of  the 
express  provisions  of  a  prior  Act  thereby 
amended  against  buying,  selling,  or  keeping 
open  any  store  or  place  of  business,  does  not 
chow  a  legislative  intention  to  permit  such 
acts,  Cortesy  v.  Territory  (N.  M.)  19:  849 
7.  A  contract  by  which  a  person  Is  to  have 
full  charge  and  control  ot  tne  real-estate  adver- 
tising business  in  the  daily,  Sunday,  and  week- 
ly editions  of  a  newspaper,  the  owner  to  re- 
ceive certain  rates,  the  Iplaintiif  to  have  all 
above  those  rates  that  he  might  receive  for  ad- 
vertising, the  contract  to  continue  for  five 
years,— is  an  entire  and  indivisible  contract,  so 
that  any  taint  of  illegality  in  it  avoids  the 
whole.  Hence,  inasmuch  as  it  requires  the 
maintenance  of  a  Sunday  newspaper  for 
the  length  of  Ume  contracted  for,  the  whole 
contract  iB  void  and  Inoperative  where  the 
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publlsliiug,  issuing,  and  circitlatiue  a  Sunday 
newspaper  is  illegal.  Handy  v.  lildb€  Pub. 
Co.  41  Minn.  188,  4:  466 

8.  A  steamboat  pilot  who  is  employed  upon 
a  lx>at  engaged  in  canyinff  passengen  to 
and  from  pleasure  parties  on  Sunday  is  within 
the  provisions  of  a  statute  providing  for  the 
Dunishment  of  persons  who  are  found  on  that 
day  at  common  labor  or  engaged  in  their  usual 
vocations,  works  of  necessity  and  charity  alone 
excepted.    Dugan  v.  State.  126  Ind.  IbO, 

•  9:  881 

9.  A  telegraph  company  is  prohibited  from 
receiving  on  Sunday  messages  that  may  as 
well  be  sent  on  any  other  day  as  on  Sunday 
without  causing  loss,  harm,  or  suffering;  but 
it  may  receive  and  transmit  on  that  day  mes- 
sages designed  to  relieve  suffering,  avert  barm, 
ana  Drevent  serious  loss.  WesUm  U.  TeUg, 
Co.  V.  TopH,  118  Ind.  248,  8:  884 
Contracts. 

10.  A  contract  delivered  on  Sunday  is  a  con- 
tract made  on  that  day,  within  the  metming  of 
Ala.  Code,  g  1749,  declaring  contracts  made 
on  Sunday  to  be  absolutely  void.  Anderson 
V.  Bellinger,  87  Ala.  834,  4:  680 

11.  Parol  negotiations  on  Sunday  have  no 
effect  on  the  validity  of  a  contract  within  the 
Statute  of  Frauds,  which  is  actually  executed 
in  writing  and  delivered  on  a  secular  day. 
Tylei'  V.  Waddingham,  58  Conn.  875,  8:  667 

Works  of  necessity  or  charity. 

12.  A  subscription  to  liquidate  an  indebted- 
ness upon  a  church  is  not  void  because  made 
on  Sunday,  under  a  statute  making  "  common 
labor"  on  that  day  illegal,  but  excepting  work 
of  *'charitv."  Such  a  subscription  is  not 
"common  labor/'  although  ordinary  contracts 
would  be;  and  it  is,  moreover,  a  work  of 
"  charity. "    Bryan  v.  Watean,  127  Ind.  42, 

11:  68 

18.  Proof  that  a  telegraph  message  deliv- 
ered to  an  agent  to  be  sent  on  Sunday  was  im- 
portant, without  proof  that  it  could  not  have 
been  sent  on  Saturday,  or  that  the  purpose 
could  not  have  been  accomplished  by  sending 
it  on  Monday,  is  insufficient  to  establish  a  case 
of  necessity,  so  as  to  make  the  company  liable 
for  failure  to  send  it.  Weetem  U.  Teleg.  Co. 
V.  Yopst,  118  Ind.  248,  8:  884 

14.  Keeping  a  barber-shop  open  and  shav- 
ing customers  on  Sunday  is  not  a  work  of 
necessity  within  the  meaning  of  Pa.  Act  1794. 
Com.  V.   Waldma?^,  140  Pa.  89,        11:  668 

15.  Under  Minn.  Gen.  Stat.  1876,  chap.  100, 
§  20,  issuing,  publishing,  and  circulating  a 
newspaper  on  Sunday  was  unlawful.  It  was 
not  a  work  of  necessity  or  charitv.  Handy  v. 
Olobe  Pub,  Go.  41  Minn.  188,       '        4:  466 

16.  Selling  Sunday  newspapen  is  not  a  work  of 
necessity  or  charity  within  a  proviso  except- 
ing such  works  from  the  operation  of  a  statute 
imposing  a  penalty  for  doing  and  performing 
worldly  employment  on  Sunday.  Com.  v. 
Matthews,  15^  Pa.  166,  18:  761 

Making  will. 

17.  A  will  is  not  invalid  because  made  on 
Sunday,  without  any  unusual  circumstances  or 
special  necessity  for  its  execution  upon  that 
day.  The  drafting  and  execution  of  the  will 
do  not  constitute  "common  labor,"  or  work 
in  one's  "usual  avocation/'  within  tiie  meaning 

See  Index  to  Notes  Preeedtngw 


oflnd.  Rev.  Stat.  1881,  i^aOOO.  Bappv.Seeh- 
ling,  124  Ind.  86,  7:  498 

Violation  of  law  as  a  delbnee. 

18.  A  railroad  company  cannot  defend  against 
an  action  for  negligently  causing  the  death  of 
a  brakeman  by  ntihire  to  fumiw  safe  impli- 
anoes,  on  the  ground  that  he  was  kUlea  on 
Sunday  while  working  invlolationof  the  Sun- 
day law.  LouitmUe^N.  A,  ^  O,  £.  Co.  v. 
Buek,  116  Ind.  566,  8:  680 

19.  The  fact  that  a  person  was  trayeling  on 
Sunday  in  violation  of  statute  does  not  preclude 
her  from  maintaining  an  action  against  a  car- 
rier for  injuries  received  in  leavins;  tJra  depot 
grounds.  Ddavowre,  L.  dW,  B.  Co.  t.  TYatU- 
wein  (N.  J.  Err.  &  App.)  53  N.  J.  L.  (23 
Vroom)  169,  7:  485 

20.  Riding  upon  Sunday  for  exercise  and 
for  no  other  purpose  is  not  a  violation  of  tiie 
Maine  statute  which  prohibits  unnecessary 
walking  or  riding  on  that  day.  Sullivan  v. 
Maine  C.  JL  Co.  82  Me.  196,  8s  487 


SUNSTROKE. 

As  Means  of  Death,  see  Insubancb,  88. 


SUPERINTENDENT. 

Of  Schools,  see  Schools,  7, 14. 


SUPERVISOR. 


As  Paity  t.o  Action  by  Town,  see  Acnoir  OB 
Suit,  101. 


SUPPLEMENTAL  PLEADINGS. 

See  Pleading,  69-71. 


SUPPORT. 


Performance  of  Contract  for,  see  CoirrRAon, 
288. 

Loss  of  Right  to,  under  Contract,  see  Cos- 
tracts,  862. 

Covenant  for»  see  Coyevant,  1. 

Damages  for  Failure  to  Furnish, see  Damaoes, 
80. 

Of  Infants,  see  Infants,  8-6,  26. 

Limitation  of  Action  for,  see  Limitatiok  ov 
Agtiohb,  7. 

Mortgage  for,  see  Mobtoags,  12,  57. 

Of  Pauper,  see  Poor  and  Poor>Lawb,  2,  S. 

Trusts  for,  see  TRiraro,  80. 

Oift  for,  by  WiU,  see  Wills.  114, 115,159-161. 


SURETIES. 


In  General,  see  Principal  and  SmusTT. 
Of  the  Peace,  see  Jobticr  opthx  Pkacs,  4. 
Limitation  of  Time  for  Subrogation,  see  Lim- 
itation of  Aotioms,  18. 


SURFAOB  WATERS— TAXES.  711 

SURFACE  WATERfik  SUSPENSION  OF  SENTENCE. 


€•6  Watxbb,  IL  cL 


SURPLUSAGE. 


In  Contempt  Case,  see  CoinnicPT,  28. 


In  Indictment,  see  Indigtmbnt,  vto.,  11,  13. 
In  Pleading,  see  Plbadinq,  74,  88. 
In  Title  of  btatute,  see  Btatutub,  77. 


SURPRISE. 


As  Ground  for  New  Trial,  see  New  Tbial, 
28. 


SURROGATE. 

Appeal  from,  see  Appeal  and  Ebbob,  8. 


SURVIVORSHIP. 


Presumption  of,  see  Evidekcb,  96. 
Of  Beneflciaries  under  a  Will,  see  Will8,116- 
118. 


SUSPENSION   OF  ALIENATION. 

See  Pebpetuitubs* 


SWEEPING. 

Streets,  see  Hiqhwatb,  80. 


SWITCH. 


Liability  of  Hidlroad  for  Defects  in,  see  Has- 

TBR  AND  SbBYANT,  57. 

Assumption  of  Risk  as  to,  see  Mabtbb  aed 
Bbbyant,  104, 105. 


SWITCHBACK. 


See  Nbougenoe,  18. 


SYLLABI. 


Power  of  Legislature  to  Require  from  Court, 
see  C0TJBT8,  57. 


T. 


TAIL. 

Estate  in,  see  Real  Pbopebtt,  89. 


TAKING. 


What  Constitutes,  see  EMOfEET  Domaie,  71- 
84. 


TAVERN. 


SeeLnr. 


TAX  DISTRICTa 

See  Taxes,  2.  8. 
See  Index  to  Notes  Preeedbifb 


I  PowEB  OF  Taxation  ;  What  Taxable* 

a.  lAmit  of;  DUtricU. 

b.  Equality;    UniformUy;  Ditotimin- 

ation, 
a  For  What  Purpose  or  Ute. 
(L  W?iat  Taxable, 

1.  In  General;  What  Must  Be. 

2.  On  Corporations  and  Stock, 

8.  As  Affecting  Interstate  Commerce. 

4.  Property  iJefioted  to  Educational, 
Charitable,  or  Beligious  Pur- 
poses, 

n.  Whebb  Taxable;  Sztus  of  Pbopebtt. 

ni.  ASSBSBMENT;  EnFOBOEMBNT. 

a.  Assessment, 

b.  Beniew  of  Assessment ;  Appeal, 

a  Personal  Obligation;  Action  for  Col- 
lectiou. 

d.  Sale;  Deed;  Bights  of  Purchasers, 

e.  Bedennption  ;  Notice  to  Bedeem, 

f.  Who  Must  Pay;  Corporation  Taxes. 

g.  Payment;  Bemedies  as  between  In- 

dividuals. 
h.  Use  <tf  Proceeds, 
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rv.  Lien, 
V.  Succession  Tax. 


TAXES,  L  a,  b. 


Assignment  of  Right  to  Kefunding  of,  see 

ASSIONMENT,  3. 

Right  to  Recover  Back  Voluntary  Payment 
of,  see  Assumpsit,  83-88. 

Certiorari  as  to,  see  Cxbtiobari,  7,  8. 

Suit  to  Set  Aside  Tax  Deed  as  Cloud,  see 
Cloud  on  Title,  9-11. 

Equal  Protection  of  Law  as  to  Railroad  Taxes, 
see  Constitutional  Law,  76. 

Due  Process  as  to,  see  Coubtitutional  Law, 
162, 163. 

Validity  of  Contract  to  Print  Tax  List,  see 
Contracts,  199. 

Change  of  Law  as  to  Redemption,  as  Impair- 
ing Obli^tion  of  Contracts,  see  Con- 
tracts, 898. 

Impairing  Obligation  of  Contract  by  Taxa- 
tion, see  Contracts,  896,  897. 

Contribution  for,,  see  CoNTRisnTioN,  1. 

For  Duty  of  Cotenant  as  to,  see  Cotenancy, 
4. 

For  County  Purposes,  see  Counties,  20-24. 

Power  of  Court  to  Give  Relief  against,  see 
Courts,  51. 

Covenant  against,  see  Covenant,  20. 

Creditors'  Bill  for,  see  Creditors'  Bill,  8, 
11. 

For  Tax  Sale  as  Affecting  Dower,  see  Dower, 
22,23. 

Attacking  Tax  Deed  In  Ejectment,  see  Eject- 
ment, 8. 

Presumption  as  to,  see  Evidence,  192,  193. 

For  Tax  Book  or  List  as  Evidence,  see  Evi- 
dence, 818-320. 

Proof  of  Payment  to  Show  Ownership,  see 
Evidence,  749,  750. 

Reimbursement  for,  to  Fraudulent  Grantee, 
see    Fraud    and    Fraudulent     Con- 

YETANCES,  5,  6. 

Sale  of  Homestead  for,  see  Homestead,  31. 
Injunction  against,  see  Injunction,  97-100. 
Interest  on,  see  Interbst,  47. 
On  Joint-Stock  Company,  see  Joint- Stock 

COMFANT. 

Effect  of  Curative  Act  on  Bar  of  Prior  Judg- 
ment, see  Judgment,  60. 

As  to  Payment  in  case  of  Life  Tenancy,  see 
Life  Tenant,  1,  2,  6. 

Limitation  of  Action  for,  see  Limitation  of 
Actions,  36. 

Limitation  of  Action  on  Judgment  for,  see 
Limitation  of  Actions,  75. 

Mandamus  for,  see  Mandamus,  26,  27. 

Priority  over  Mortgage,  see  Mortoaob,  85. 

On  Annexed  Portion  of  Municipality,  see 
Municipal  Corporations,  15, 16. 

By  Municipality,  see  Municipal  Corpora- 
tions, 159-168. 

Expiration  of  Collector's  Office,  see  Officers, 
14. 

Choice  of  State  Board  of,  see  Officers,  28. 

Removal  of  Collector,  see  Officers,  70. 

Petition  to  Restrain,  see  Pleading,  198. 

For  Assessments  for  Public  Improvements, 
see  Public  Improvements,  III. 

In  Aid  of  Railroads,  see  Railroads,  4, 5, 

On  Property  in  Hands  of  Receiver,  see  Re- 
ceivers, 24,  25. 

Seal  on  Tax  Deed,  see  Seal,  4. 

Tote  for  School  Tax,  see  Schools,  19, 21. 

See  Index  to  Notes  PreeedliiKw 


Special  Legislation  as  to,  Bee  St^wtutss,  107^ 

108. 
Repeal  of  Statute  as  to,  see  Statutes,  178w 
Subrogation  by  Payment  of,  see  Subrooa* 

TION,  4. 

For  Purchasing  Toll  Roads,  see  Toll  Roads,. 
10. 


L  Power  of  Taxation;  What  Taxable. 
a.  Limit  of;  DittriOi. 

1.  Taxes  imposed  by  the  county  court  for 
road  purposes  in  a  district,  under  W.  Va.  Acts 
1881,  chap.  85  (W.  Ya.  Code  1887,  p.  838).  az« 
taxes  assessed  byj'oountr  authorities,"  within 
the  meaning  of  W .  Ya.  Const  art  10,  §  7.  and 
are  to  be  included  with  other  taxes  levied  by 
the  county  court,  in  determining  whether  the 
limit  of  taxation  therein  fixed  will  be  exceeded. 
Brannon  v.  Kanato?M  County  Ct,  33  W.  Ya. 
789,  8:  804 

2.  The  Legislature  has  power  to  form  tax- 
ing districts  for  special  purposes  without  re- 
gard to  the  boundaries  of  political  or  munici- 
pal  subdivisions  of  the  state.  OUaon  t.  R%tMh 
County,  128  Ind.  65,  11:  88S^ 

8.  The  constitutional  requirement  that  taxa- 
tion must  be  equal  and  uniform  is  not  infringed 
by  erecting  the  land  bordering  on  the  principal 
harbor  of  a  State  into  a  special  taxing  district 
and  levying  taxes  on  the  inhabitants  thereof^ 
for  the  purpose  of  maintaining  the  harbor,  al- 
though the  remainder  of  the  State  is  benefited 
by  such  taxation  in  some  degree,  if  the  exist- 
ence of  the  cities  and  towns  upon  the  harbor 
depends  upon  its  maintenance.  Cook  v.  Pifrt 
of  PoHland,  20  Or.  580,  18:  688 

b.  EquaUty;  Uniformity;  Diicriminatian.  ' 
See  also  ittfra,  128,  200. 

4.  Equality  and  uniformity  as  between 
taxing  distncts,  whether  an  entire  city  or 
count^,  is  not  required  in  local  taxation. 
Daly  V.  Morgan,  69  Md.  460,  1:  767 
See  also  supra,  2, 8. 

5.  The  constitutional  requirement  of  uni- 
form and  just  taxation  is  met  when  the  rate  of 
assessment  and  taxation  is  uniform  and  equal 
throughout  the  taxing  locality.  OiUon  v. 
Rush  County  Comra.  128  Ind.  65,       11:  886 

6.  The  principle  of  equality  in  taxation  with- 
in the  same  taxing  district,  prescribed  by  the 
Constitution,  applies  as  well  to  taxes  imposed 
by  local  authorities  for  city  and  county  pur- 
poses as  to  taxes  levied  by  the  State  directly  for 
state  purposes.  Daly  v.  Morgan,  69  Md. 
460,  1:  767 

7.  A  constitutional  provision  that  taxation 
shall  be  **ad  wilorem  on  all  property  subject  to 
be  taxed"  is  violated  by  an  ordinance  imposing 
a  tax  of  2(  per  cent  on  real  estate,  A  per  cent 
on  bank  stock,  and  i  per  cent  upon  all  person- 
al property.    Savannah  v.  Wesd,  84  Ga.  68S. 

8:  870 

8.  The  constitutional  provision  requiring 
taxation  to  be  uniform  upon  the  same  class  ot 
subjects  is  not  violated  by  a  statute,  one  section 
of  which  makes  any  scrip,  bond,  or  certificate 
of  indebtedness  issued  by  a  private  oorporatioii 
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to  the  lesideDts  of  the  State  on  which  Interesl 
is  paid,  taxable  upon  its  nominal  value;  while 
a  prior  section  provides  that  "all  mortga^, 
money  paid  hy  solvent  debtors,  etc.,"  shall  be 
taxable  at  a  certain  rate  on  their  value.  All  in- 
terest-heaiing  indebtedness  of  private  corpo- 
rations is  thus  made  a  separate  class  for  the 
J»urpose  of  taxation:  and  such  classiflcation  is 
ustified  by  the  peculiar  nature  of  corporate 
securities,  the  great  fluctuations  in  their  value, 
and  the  diflSculty  (kf  reachinff  them  by  tiie  gen- 
eral taxation.  Oam,  v.  DeJaware  Div.  Canal 
Co.  123  Pa.  594,  S:  798 

9.  That  portion  of  Ohio  Rev.  Stat  §  2759, 
which  directs  the  county  auditor,  in  levying 
taxes  yearly  on  unincorporated  banks  or  bank- 
ers, to  make  the  enumerated  deductions,  so  far 
as  it  includes  m  the  aggregate  from  which  the 
deductions  are  to  be  made  the  average  amount 
of  cash  and  cash  items  in  possession,  is  repug- 
nant to  Ohio  Const,  art.  12,  §  8,  requiring  uni- 
formity of  taxation,  but  is  otherwise  constitu- 
tional. The  cash  must  be  taxed  without  anv 
deduction,  such  as  may  be  made  from  "ciea- 
its."  Fayette  Countu  v.  JPeopUi  db  D.  Bank 
47  Ohio  St.  508,  10:  196 

10.  A  tax  on  the  business  of  such  foreign 
Insurance  companies  as  are  doing  business  in 
counties  having  cities  with  paid  fire  depart- 
ments, which  tax  is  to  create  a  firemen's  fund, 
violates  a  constitutional  provision  requiring 
equality  and  uniformity  of  taxation,  as  it  ap- 

glies  only  to  a  portion  of  the  class  of  foreign 
isuranoe  companies,  and  the  power  of  &e 
whole  state  Ib  thus  exercised  on  a  portion  of 
the  class  for  the  benefit  of  a  smaU  part  of  the 
citizens  of  a  few  cities  of  the  st^te.  Hender- 
son V.  London  dh  L.  Ins,  Co,  (Ind.)  80:  827 
As  to  railroads. 

11.  An  ordinance  levying  a  tax  of  (50  on 
every  railroad  running  through  the  corporate 
limits  does  not  violate  theprindple  of  uniform- 
ity of  taxation.  BUhmonddb  D.R^Coy. Heidi* 
vilie,  2  Inters.  Com  Rep.  416.  101  N.  C.  404, 

8:  884 

12.  A  conunutation  of  all  taxes  on  the  prop- 
erty of  a  railroad  company  for  twenty  years, 
in  consideration  of  its  carrying  all  troops  and 
munitions  of  war  which  the  state  requires  to 
be  carried,  without  charge,  violates  a  constitu- 
tional provision  that  all  taxation  shall  be  equal 
and  uniform  and  requiring  *' just  valuation 
for  taxation  of  all  property,  excepting  certain 
classes,  such  as  that  for  municipal  and  char- 
itable purposes.    Hogg  v.  Mdckay,  28  Or.  839, 

19:  77 
18.  A  constitutional  provision  for  uniform 
and  equal  taxation  is  complied  with  in  respect 
to  railroad  property,  when  the  same  basis  of 
assessment  is  fixed  for  all  such  property,  and 
the  same  rate  fixed  for  all  property  in  any 
district  subject  to  taxation.  Cleveland^  0,  C, 
dbBt.  L.H  Co.  V.  Backus,  188  Ind.  518, 

18:  789 
14.  Tlic  separate  classification  of  railroad 
property  for  purposes  of  taxation,  and  a  pro- 
vision of  a  tribunal  for  the  valuation  and  as- 
sessment of  such  property  different  from  that 
provided  in  the  case  of  other  classes  of  prop- 
erty, is  not  prohibited  by  the  constitutional 
provision  requiring  the  viduation  of  property 
for  purposes  of  taxation  to  be  equal  and  uni. 
form.  St.  Louis,  LM.dS.  R.  Co,  t.  WortTten, 
52  Ark.  529,  7:  874 

See  Index  to  Note*  Preceding. 


15.  The  Ohio  Act  of  April  15,  1889  (Ohio 
Rev.  Stat.  §  251a),  requiring  every  railroadr 
company  to  pay  to  the  commissioner  of  rail- 
roads and  telegraphs  a  "fee"  of  $1  per  mile  for 
each  mile  of  track  operated  by  it  within  the 
state,  creates  a  tax  in  violation  of  Ohio  Const, 
art.  12,  g  2,  requiring  uniformity,  and  §  5,  re- 
quiring the  object  oi  it  to  be  stated.  Pitts- 
burgh,  C  dh  St,  L.  R  Co.  v.  State,  4<J  Oliio  St. 
189,  16:  88a 

c  For  What  Purpose  or  Use, 

16.  Citizens  can  be  taxed  only  for  lawful 

Eublic  purposes.     ThorTidihe  v.   Camden,  82' 
[e.  89,  7:  468- 

17.  The  Legislature  has  authority,  under  the 
Nebraska  Con8titution,to  determine  what  pur- 
poses are  matters  of  public  concern,  so  as  to^ 
render  taxation  therefor  admissible.  State, 
Ouster  County  Agri,  Soc.  dk  L.  S.  Exch.  v. 
Hobinson,  85  Neb.  401,  17:  388 

18.  The  erection  of  a  memorial  hall  to  be 
used  and  maintained  as  a  memorial  to  the  sol- 
diers and  sailors  of  the  war  of  the  rebellion 
may  properly  be  deemed  a  public  purpose  for 
which  money  may  be  raised  by  taxation  under 
authori^  of  a  atatuta  Kingman  v.  Brockton 
158  Muss.  955.  11:  188 

19.  The  maintenance  and  support  of  a  G.  A. 
R.  Post  is  not  a  public  purpose,  and  mon- 
ey cannot  be  raised  by  taxation  to  pay  for  the- 
erection  of  a  building  a  portion  of  which  is  to 
be  for  the  use  of  such  a  post  as  long  as  it  ex- 
ists. Id. 

20.  A  town  has  no  authoritv  to  vote  a  tax 
for  reimbursement  of  a  coHector  who  has  im- 
properly taken  a  note  for  taxes,  and,  after  ac- 
counting for  it  as  money,  been  unable  to  collect 
it.  Tfifrrndike  v.  Camden,  82  Me.  89,  7:  468 
To  aid  railroads* 

21.  The  Legislature  has  power  to  impose  a 
tax  upon  the  property  situated  In  a  certain 
township  for  the  purpose  of  aiding  in  the 
construction  of  a  railroad  which  passes  through 
it,  provided  a  majority  of  the  residents  of  such 
township  have  signified  their  assent  to  the Im* 

Sosition  of  such  tax.    State,  Dickinson,  v. 
Teely,  80  8.  C.  587,  8:  678 

22.  An  Act  which  provides  for  taxation  for 
the  pa3rment  of  bonds  issued  in  aid  of  rail- 
roads by  townships  is  not  subject  to  the  ob- 
jection  that  it  does  not  promote  a  public  pur- 
ple. State,  Oharleeton,  C,  dtC.B.Of.v. 
Whitesides,  80  8.  C.  579,  8:  777 
Locality  of  expenditure. 

28.  The  fact  that  money  is  raised  by  taxation, 
tinder  statute  authority,  upon  all  the  taxable 
property  of  a  town,  to  be  expended  for  some 
improvement  in  an  unincorporated  village 
thereof, — such  as  for  waterworks,  fire  protec- 
tion, or  police  regulations, — does  not  violate- 
any  constitutional  restriction  or  any  public 
policy.  Land,  Log,  dt  Lumber  Co,  v.  Brown 
87  Wis.  294,  8:  478 

24.  The  Dakota  Act  of  March  12,  1885,  to 
amend  Dak.  Pol.  Code,  chap.  28,  g  17.  provid- 
ing that  personal  property  m  any  unorganized 
county  shall  be  subject  to  taxation  in  the  near- 
est organized  county,  ia,  so  f ar  as  concema- 
taxation  for  local  purposes,  invalid  as  an  at- 
tempt to  tax  one  community  for  the  benefit  of 
another,    fferrie  v.  Vannier,  6  Dak.  186, 

8:  7ia 
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25.  Md.  Act  1888,  chap.  244,  §  82,  which 
providee  that  the  commissioDen  of  Prtnoe 
Cteorge'B  County  shall  direct  to  be  paid  to  the 
commissionera  of  Laurel  the  amount  of  tax 
levied  upon  the  real  property  within  that 
town  to  be  expended  upon  the  roads  of  said 
town  and  upon  such  other  improyements  as  the 
commissioners  of  Laurel  shall  deem  proper,  is 
in  violation  of  the  Bill  of  Rights,  art.  16.  be- 
•cause  it  practically  exempts  the  owners  of  real 
estate  in  Laurel  from  contributing  pro  taiUo  to 
the  necessary  expenses  of  the  county  govern- 
ment, as  requii^  bv  that  article.  Prino§ 
(xeorg^s  County  y.  LaureljlO  Md.443,  3:  628 

26.  The  fact  that  an  Act  providing  for  the 
leyjing  of  a  tax  on  dogs  permits  the  fund  aris- 
ing from  the  tax  collected  in  a  city  to  be  ap- 
propriated to  the  payment  of  losses  occurring 
through  the  wounding  and  killing  of  sheep  bv 
dogs  in  the  territory  which  is  used  for  agricul- 
tukial  purposes,  lying  adjacent  to  such  city,  does 
not  render  It  unconstitutional  as  the  creation 
of  a  fund  to  the  advantage  of  the  one  com- 
munity as  against  the  other.  Longyear  v.  Buck 
^8  Mich.  286,  10:  48 

d.  What  TcuMble^ 

1,  In  General;  What  Must  Be, 

27.  Before  one  can  be  subjected  to  the  bur- 
dens of  a  law  providing  for  special  taxation, 
either  himself  or  his  property  must  be  clearly 
brought  within  its  terms.  People  v.  Sherwood, 
113  N.  Y.  174,  8:  464 

28.  A  landowner  is  not  subject  to  taxation 
upon  land  covered  by  a  canal  running  throujgh 
bis  property,  the  fee  of  which  is  in  a  thfid 
person,  altbouf^h  he  has  acquired  the  right  to 
maintain  buildmgs  over  such  canal,  above  high- 
water  mark,  for  a  term  of  ninety-nine  years. 
Lowea  v.  Middleeex  CouTtty,  152  Mass.  872, 

9:  866 

29.  The  mere  fact  that  one  person  has  a 
right  to  have  certain  canals  through  land  of 
which  another  owns  the  fee  kept  open  for  the 
passage  of  water  will  not  entitle  the  latter  to 
exemption  from  taxation  upon  the  Umd  covered 
by  the  water  which  flows  in  them,  at  least 
where  he  has  the  right  to  use  water  from  them 
to  any  extent  short  of  interference  with  the 
Tights  of  the  former.  Id, 

80.  The  fact  that  water-power  is  expressly 
excluded  from  consideration  in  the  determina- 
tion of  the  value  of  buildings  for  purposes  of 
taxation,  by  the  clause  relating  to  them  in  a 
irtatute  which  contains  directions  to  assessors  as 
to  the  method  of  arriving  at  the  taxable  value 
■of  real  estate,  and  is  not  elsewhere  referred  to, 
will  not  prevent  its  being  valued  and  taxed  with 
the  land  to  which  it  is  appurtenant  and  in  con- 
nection with  which  it  is  used.  Id. 
Minerals. 

81.  The  right  to  coal  and  minerals  in  their 
natural  state  can  be  severed  from  the  owner- 
ship of  the  land  by  a  contract,  so  as  to  subject 
such  property  to  taxation.  Coneolidated  Goal 
Co.  v.  Bak&r,  185  Dl.  545,  18:  847 

82.  The  separation, for  purposes  of  taxation, 
•of  ooal  or  other  minerals  from  the  ownership 
of  the  land,  is  not  prohibited  by  HI.  Rev.  Stat. 
•chap.  120,  requiring  real  property  containing 
minerals  to  be  valu^  at  the  price  for  which  it 
would  sell,  including  the  minerals.  Id, 

etoe  Index  to  Ifotee  Preoedln^. 


PereonAl  property* 

88.  Pei-sonal  as  well  as  real  property  in 
towns  within  a  special  taxing  distnot,  a  major- 
ity of  whose  yoters  vote  in  xavor  of  buying  a 
toll  road  to  make  it  free,  may  be  subjectea  to 
taxation  to  raise  the  purchase  money.  (HUon 
V.  Ruah  County,  128  Lid.  65,  11:  886 

84.  Negotiable  promissory  notes  for  money 
loaned  are  '*  personal  property"  within  the 
meaning  of  a  charter  authorizing  taxation  of 
such  property.    Bcyd  v.  Selma  (Ala.) 

16:  789 
85.  Books  containing  abstracts  of  land  titles, 
which  have  a  recoflpized  value  and  are  kept 
and  used  as  the  basis  of  a  business  for  piofit» 
are  taxable  as  property  although  they  are  in 
manuscript  and  their  value  depends  on  the  in- 
formation which  is  obtainable  from  them  by 
consultation  or  extracts.  Lean  Loan  ^  A.  Oo, 
v.  Lean  Bd.  of  Bgualigation  (Iowa)  17:  189 
Dam. 

86.  A  dam  owned  by  a  corporation  auUior- 
ixed  to  improve  the  navigation  of  a  river  and 
collect  touB  for  the  passage  of  logs  therein, 
which  is  necessary  to  the  purposes  of  its  or- 
ganization and  the  exercise  of  its  f  ranchisea,  is 
not  taxable,apart  from  its  plant  and  franchises^ 
as  part  of  the  abuttinj^  real  estate  owned  by 
such  corporation.  JmIow  JSimt  ^p,  Oo.  v. 
Wood  County,  81  Wis.  554,  17:  98 
Waterworks. 

See  also  infra,  52, 122. 

87.  The  water  mains  and  electric  wires  of  a 
water  and  light  company  are  personal  prop 
erty  for  purposes  of  taxation.  ShelfyruU 
Water  Co.  v.  People,  Craddiek,  140  111.  545. 

16:  605 
But  see  cases  following. 

88.  The  buildings,  machinery,  and  mains 
which  constitute  a  system  of  waterworks  on 
land  held  by  a  lease  to  continue  as  long  as  the 
waterworks  are  operated  thereon,  and  no 
longer,  constitute  real  estate  for  the  purposes 
of  taxation.  Oskalooea  Water  Oo.  v.  uekalooea 
Bd.  of  Equalimtion,  84  Iowa,  407,     16:  896 

99.  The  assessment  for  taxation  of  the  lots 
whereon  are  the  pum ping-station  and  works 
of  a  water  company,  separate  and  apart  from 
the  water  mains,  franchises,  and  other  prop- 
erty constituting  its  plant,  is  erroneous. 
Fond  duLac  Water  Co.  v.  Fonddu  Lae,  88 
Wis.  822,  16:  681 

What  must  be  taxed. 

40.  All  propertj'  of  whatever  descriptioo, 
and  not  merely  that  selected  for  taxation  by 
the  Legislature,  must  be  taxed,  under  N.  C. 
Const,  art.  7,  §  9.  Redmond  y.  Tarboro,  10« 
N.  C.  122,  7:  589 

41.  The  word  **  property,*'  in  N.  C.  Const, 
art.  7,  g  9,  relatmg  to  taxation,  includes 
moneys,  credits,  investments,  and  other 
choses  in  action.  Id. 

42.  Buildings,  improvements,  and  personal 
property  are  as  much  subject  to  taxation  as 
land,  and  are  beyond  the  power  of  the  l^sla- 
ture  to  exempt,  under  the  Maryland  Declara- 
tion of  Riffhts  that  * 'every  person  in  the  state, 
or  person  holding  property  therein,  ought  to 
contribute  his  proportion  of  public  taxes  for 
the  support  of  the  government,  according  to 
his  actual  worth  in  real  or  personal  property." 
WeUe  V.  Hyatteville,  77  Md.  — ,  80:  89 

48.  The  right  to  levy  fines,  duties,  or  taxes 
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*'with  a  political  view  for  the  good  soveinmeni 
and  benefit  of  the  community/'  giTen  by  the 
Harj'land  Declaration  of  Rights,  art.  15,  does 
sot  justify  any  ezemptiona  of  property  from 
taxation,  and  cannot  support  an  Act  which 
would  impose  the  whole  burden  of  taxation 
upon  land.  Id. 

44.  Under  the  organic  Act  of  Dakota  Ter- 
ritory (U.  B.  Bey.  Btat  S  1925),  providing 
that  no  law  shall  be  passea  making  "any  di£ 
crimination  in  taxing  different  kinds  of  prop- 
erty, but  all  property  subject  to  taxation  shidl 
be  taxed  in  proi)ortion  to  its  value/'  it  is  not 
an  unlawful  discrimination  to  tax  the  personal 
property  within  unorganized  counties,  and 
leave  untaxed  the  real  property  therein,  since 
Congress  has  not  attempted  to  designate  what 
pro^rty  shall  be  subject  to  or  exempt  from 
taxation.    FmrU  r.   Vannier,  6  Dak.    186» 

8:  718 
Bzemptions. 

45.  Laws  making  exemptions  from  taxation, 
being  in  derogation  of  the  general  rule,  must 
be  strictly  construed;  doubt  is  fatal  to  the 
exemption.  New  Orlean§  v.  Bobira,  42  La. 
Ann.  1098,  11:  141;  AtlaniicAP.R.  Co,  ▼. 
Lenteur  (Ariz.)  2  Inters.  Com.  Rep.  189, 

1:  844 

46.  When  one  seeking  to  enjoin  the  taxation 
of  certain  property  upon  the  ground  that  it  is 
exempt  shows  by  his  petition  that  at  least  a 
portion  of  the  property  is  taxable,  the  burden 
18  upon  him  to  definitely  point  out  the  extent 
to  which  he  is  entitled  to  the  relief  for  which 
he  asks.  LouitvUU  t.  Louisville  Board  of 
Trade,  90  Ey.  409.  9:  689 

47.  Where  a  corporation  is  organized  with 
power  to  take  a  certain  quantity  of  land  for 
burial  purposes,  which  shall  be  exempt  from 
taxation,  a  subsequent  Act  giving  power  to  ac- 
quire more  land  to  be  devoted  ''exclusively  to 
purposes  connected  with  and  appropriate  to 
the  objects  of  the  corporation"  w&l  extend  the 
exemption  from  taxation  to  lands  acquired  un- 
der its  authority,  although  such  exemption  is 
not  expressed  in  terms^— especially  in  view  of 
the  course  of  legislation  in  regara  to  the  ex- 
emption  of   burial  grounds   from  taxation* 

Worcester  Rural  Cemetery  v.  Worcester  CouiUy 
152  Mass.  408,  10:  866 

48.  The  facts  that  there  are  bams  and 
dwelling-house  on  a  tract  of  land  acquired  by 
a  corporation  which  was  organi;^  for  the  pur- 
pose of  maintaining  a  burial  ground,  and  that 
no  burial  lots  have  been  laid  out  thereon,  are 
not  sufficient  to  show  that  the  tract  has  not  been 
exclusively  appropriated  to  the  objects  of  the 
corporation,  where  it  is  shown  that  the  house 
is  occupied  by  the  superintendent,  and  the 
buildings  are  required  for  the  business  of  the 
corporation  and  the  management  of  the  ceme- 
tery. Id, 
Pablle  property* 

49.  Property  of  a  municipality  acquired  and 
held  for  governmental  and  public  uses,  and 
used  for  public  purposes,  is  not  a  taxable  sub* 
ject,  within  the  purview  of  the  tax  laws,  unless 
specially  Included.  People,  New  York,  v. 
Brooklpn,  111  N.  T.  505,  8:  148 

50.  The  landing  place  of  Pulton  Ferry,  in 
the  city  of  Brooklyn,  which  has  been  occupied 
and  used  as  an  incident  to  the  ferrjr  franchise 
for  250  years  bv  the  city  of  New  \  ork  and  its 

See  Index  to  Kotes  Pgeeedlag^ 


agents  or  lessees,  being  held  and  used  for  pul> 
lic  purposes,  is  not  taxable  in  Brooklyn,  unless 
special  authority  to  tax  it  is  given  by  the  Le- 
gislature. Id, 
61.  Mich.  Pub.  Acts  1885,  No.  158,  §  8, 
subd.  1,  which  exempts  all  public  property  be- 
longing to  the  state  from  taxation,  applies  to 
property  held  by  the  Regents  of  the  Univer- 
sity of  Michigan  in  their  corporate  capacity. 
Auditor-Oeneral  v.  Michigan  Uhitersity,  88 
Mich.  467,                                         10:  876 


2.  On  CorporaHoiu  and  Stock, 

52.  The  rights  and  franchises  of  a  water 
company  are  proper  sublecta  for  taxation  un- 
der a  statute  reouiring  all  property  in  the  state 
not  exempted  to  be  taxed.  Fond  du  Lae  Water 
Co.  V.  Fvnd  du  Lae,  82  Wis.  322,      16:  681 

58.  A  state  tax  on  the  franchise  of  a  tele- 
graph company  which  has  accepted  the  pro- 
vision of  the  Act  of  Congress  of  July  24. 1866, 
providing  for  aid  in  the  construction  of  tele- 
graph lines,  and  for  securing  to  the  govern- 
ment the  use  of  the  same  for  ixwta],  military, 
and  other  purpoees, — is  void  as  an  attempt  to 
tax  an  instrument  of  the  general  government. 
San  Francisco  v.  Western  U.  Teleg.  Go.  96 
Cal.  140,  17:  801 

54.  The  taxation,  by  a  territory,  of  the  fran- 
chise of  a  corporation  incorporated  by  Act  of 
Ck>ngres8,  is  not  unconstitutional  as  the  taxa- 
tion of  a  Federal  agency,  in  the  absence  of 
such  restriction  in  the  grant  of  the  taxing 
power  to  the  Territory,  as  Congress  may  per- 
mit the  Temtory  to  do  so.  Atktntic  dk  R  B, 
Co,  V.  Lesueur  (Ariz.)  2  Inters.  Com.  Rep. 
189,  1:  844 

55.  The  exemption  of  a  right  of  way  of  a 
railroad  from  taxation  does  not  exempt  a  rail- 
way on  the  right  of  way.  Id. 

56.  The  tax  upon  a  railroad  gross  receipts 
irom  transportation,  etc. ,  prescribed  by  Pa.  Act 
1879,  §  7  (P.  L.  116),  if  valid  in  other  respecto, 
cannot  be  evaded  by  the  fact  that  the  railroad 
company  is  a  foreign  corporation  and  has  sent 
such  receipts  to  its  home  office,  so  that  they  are 
not  DhvsicfiU V  within  Pennsylvania.  Delaware 
A  H,  0.  Co.  V.  C(m,  (Pa.)  2  Inters.  Com. 
Rep.  222  (Not  to  be  Rep.)  1:  888 

57.  The  St.  Paul  Union  Depot  Company  is 
not  liable  to  pay,  as  taxes,  a  percentage  on  its 
receipts  or  gross  earnings.  Payment  of  a  per- 
centage on  their  gross  earnings  by  the  railway 
companies  which  own  all  the  stock  and  use  the 
terminal  facilities  of  the  depot  company  con- 
stitutes payment  of  taxes  on  all  the  property  of 
the  latter.  State  v.  St.  Paid  Union  Depot  Co. 
42  Minn.  142,  6:  884 

58.  Mortgages  held  by  mutual  building  asso- 
ciations incorporated  under  the  (3enera1  Statutes 
of  Minnesota  are  subject  to  taxation,  the  stock 
of  the  association  not  having  been  taxed.  State 
V.  Redwood  Falli  Bldg,  db  L,  Aseo,  45  Minn. 
154,  10:  768 

59.  A  private  unincorporated  bank  is  not  in- 
cluded among  "  state  and  national  banks,  and 
other  instituuons  of  loan  or  discount,"  in  Ey. 
Gen.  Stat.  chap.  92,  art.  2,  §  1,  providing  for 
tiie  taxation  ox  the  banks  named  only  in  a  cer- 
tain manner.  Bowling  Oreen  ▼.  Barclay  (Ev.) 
91  Ey.  66,  10:  778 
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00.  An  exemption  from  taxation  of  the  real 
estate  of  a  corporation  ao  long  as  it  la  occupied 
by  fthe  corporation  for  the  purpoees  contem- 
plated in  its  organization  will  not  prevent  tax- 
ation of  such  portions  of  the  property  as  have 
been  rented  out  to  tenants,  although  the  rents 
are  applied  to  uses  contemplated  in  the  organi- 
zation of  the  corporation.  LautstiUe  ▼.  Zoui$- 
mile  Board  of  Trade,  90  Ey.  409,        9:  629 

On  joint  stock  company. 

61.  In  N.  Y.  Laws  1880,  §  8,  as  amend- 
ed by  N.  Y.  Laws  1881,  chap.  861,  providing 
that  every  corporation,  loint-stoclc  company, 
or  association  now  and  hereafter  incorpo- 
rated or  organized  under  any  law  of  the  State 
shall  be  subject  to  and  pay  a  state  tax  upon 
its  corporate  franchise  or  business,  the  word 
"incorporated"  is  not  to  be  confined  to  an  as- 
sociation brought  into  being  according  to  the 
formality  of  a  statute,  but  as  includiDgany 
combiuation  of  individuals  upon  terms  which 
embody  or  adopt  as  rules  or  regulations  the 
enablins:  provisions  of  the  statute.  Peopte 
Plait,  V.  WempU,  2  Inters.  Com.  Rep.  7&5, 117 
N.  Y.  ISG,  6:  803 

62.  The  United  States  Express  Company, 
composed  of  individuals  who  signed  an  agree- 
ment that  the  organization  should  continue  a 
stated  period,  the  articles  describinfi;  the  associa- 
tion as  a  "joint-stock  company,''^  its  capital 
being  divided  into  shares  represented  by  certifi- 
cates or  scrip  made  assignable,  managed  by  a 
board  of  directors  and  officers,  and  having  the 
incidents  of  corporations  in  general, — ^is  not  a 
mere  private  partnership,  but  has  the  charac- 
teristics of  a  corporation,  and  is  taxable  by  the 
State,  under  the  New  York  Laws  of  1880  for 
raising  taxes  for  the  use  of  the  State  upon  cer- 
tain corporations,  joint-stock  companies,  and 
associations.  Id, 
On  consolidated  company. 

63.  The  consolidution  of  the  rights,  privi- 
leges, franchises,  and  purposes  of  two  or  more 
railroad  companies  into  one,  where  there  is  no 
provision  of  the  statute  or  Constitution  to  the 
contrary,  leaves  the  ix)rtion8  of  the  road  thus 
formed  subject  to  the  same  rules  of  taxation 
that  existed  before  the  consolidation,    tit-ate^ 

\Vt?ie,  V.  Keokuk  dh  W.  B.  Co.  99  Mo.  80, 

6:  828 

64.  The  prohibition  of  the  Missouri  Consti- 
tution against  exempting  properly  Arom  taxa- 
tion appfiesto  a  corporation  consolidated  under 
the  Missouri  Act  of  March  2,  1869,  which  pro- 
vides in  such  cases  for  calling  in  the  stock  of 
the  former  companies  and  exchanging  for  it 
"stock  in  the  new  company,"  and  declares  that 
it  shall  be  subject  to  the  same  duties  and  obli- 
gations, and  entitled  to  the  same  franchises  and 
privileges,  as  if  the  consolidation  had  not  taken 
place.  Such  a  corporation  is  a  new  one  formed, 
under  that  Act,  from  others  which  were  there- 
by dissolved,  and  therefore  it  is  not  entitled  to 
a  continuance  of  an  exemption  from  taxation 
of  the  property  of  one  of  the  former  companies. 

Id. 
On  capital  stock. 

65.  Taxation  of  shares  of  corporate  stock  in 
the  hands  of  stockholders,  as  their  individual 
property,  is  not  unconstitutional  as  constituting 
double  taxation  because  a  tax  has  already  been 
lidd  upon  the  property  of  the  corporation,  but 
firom  which  the  capital  stock  in  the  hands  of 

See  Index  to  Notes  Preeedlngw 


the  corporation  is  omitted.    South  yashmQe 
Street  It  (Jo.  v.  Marrow.  87  Tenn.  406,8:  86S 

66.  The  provision  of  Ohio  Act  April  5, 1859^ 
^  8  (S.  &  0. 1488),  that  "no  person  shaU  be 
required  to  include  in  his  statement  as  a  part 
of  the  personal  property,  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  compa- 
nies or  otherwise,  which  he  is  reauired  to  list» 
any  share  or  i)ortion  of  the  capital  or  property 
of  any  company  or  corporation  which  u  re- 

?[uirea  to  list  or  return  its  capital  and  property 
or  taxation  in  this  State/'  aoea  not  apply  to 
shares  of  a  foreign  corporation,  althoug  j  the 
capital  of  the  corporation  is  taxed  in  the  State- 
where  located,  and  although  the  corp<Mration 
has  substantial  property  in  Ohio  on  which  it 
pays  taxes  here;  nor  does  it  apply  to  shares  of 
a  railroad  company  which  is  formed  by  the 
consolidation  of  an  Ohio  company  with  com- 
panies of  other  States,  notwithstanding  such 
company  pays  taxes  in  Ohio  on  the  portion  of 
its  property  which  is  situated  here.  Lee  v. 
Sturgen,  46  Ohio  St.  153,  8:  656 

67.  The  "capital  stock"  of  a  comoration 
liable  to  taxation  under  N.  Y.  Laws  1857,  chap. 
450,  g  8,  is  the  actual  capital  owned  by  the 
corporation,  and  not  the  stiares  of  stock.  Peo- 
ple, Union  Trust  Co.  v.  Coleman,  126  N.  Y. 
438,  18:  768 

68.  A  foreign  country  is  "another  atate,'^ 
within  the  meaning  of  Yt.  Rev.  Laws,  §  270, 
exempting  stockholders  in  Vermont  from  a  tax 
on  their  shares  in  a  foreign  corporation  if  the 
stock  is  taxed  where  the  corporation  is  situated. 
Foster  v.  Stevens,  68  Yt.  175,  18:  166 

69.  A  corporation  of  another  state  '*i8  taxed 
by  such  State  for  all  its  stock."  within  the 
meaning  of  Yt.  Rev.  Laws,  §  270,  so  as  to  re- 
lieve stockholders  in  Yermont  from  a  tax  on 
their  shares,  when  it  is  subject  to  an  annual 
tax  assessed  according  to  Uie  amount  of  its 
paid-up  capital.  Id. 

70.  Bonds  of  a  foreign  corporation  issued 
to  a  domestic  corporation  in  payment  for  pa- 
tent-rights granted  by  the  latter  are  subject  to 
taxation  as  capital  employed  within  the  state, 
if  held  at  its  office  in  the  state.  People,  Edi- 
son Electric-Light  Co.  v.  CampMl,  18s  N.  T. 
548,  80:  453 

71.  Patent-rights  still  owned  by  a  corpora- 
tion which  had  originally  no  other  capital  stock 
except  such  rights,  but  which  has  granted  a 
portion  thereof  to  other  corporations,  are,  for 
the  purpose  of  taxation,  employed  within  the 
state  in  which  the  corporation  has  its  home 
office  and  conducts  its  business.  Id. 

72.  So  much  of  the  capital  of  a  corporation 
is  "employed  within  the  state"  for  the  purpose 
of  taxation,  as  consists  of  stock  in  other  do- 
mestic corporations  to  which  it  has  granted  the 
right  to  use  patents  which  constituted  the  en- 
tire  original  capital  of  the  former  corporation. 

Id. 

78.  Stock  in  companies  organized  outside 
the  state,  taken  in  consideration  of  a  grant  of 
the  right  to  use  patents  which  constitute  the 
original  capital  of  a  domestic  corporation,  is 
not  *'emploved  within  the  state"  so  as  to  be 
taxable  under  N.  T.  Laws  1880,  chap.  542. 

Id. 

74.  Taxation  of  the  exceas  in  value  of  the 
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•capital  stock  of  a  corporation  orer  that  of  itli 
tani^ble  property  snbject  to  taxation  is  not 
prohibited  by  a  statutory  proyidon  that  when 
the  tangible  property  of  a  corporation  Is,  its 
shares  of  capita]  stodL  shall  not  be,  listed  and 
assessed  for  taxation.  Hyland  v.  Central  Iron 
its.  Co,  129  Ind.  68,  18:  616 

75.  The  owner  of  national  bank  stock  is  not 

•entitled,  for  the  purposes  of  taxation,  to  de- 
duct his  bona  fide  indebtedness  from  the  value 

•of  his  shares,  under  U.  8.  Rev.  Stat,  g  5219, 
providing  that  taxation  thereon  shall  not  be  at 

•a  greater  rate  than  is  assessed  upon  other  mon- 

•eved  capital  in  the  State,  when  the  owners  of 
shares  in  state  banks  are  not  entitled  to  such 

•deduction,  although  such  indebtedness  is  al- 
lowed  to  be  deducted  from  a  small  proportion 

«of  the  moneyed  capital  in  the  State  which  does 
not  come  into  competition  with  the  national 
banks.    Brmier  ▼.    Wa/ifne  County,  82  Neb. 

«84,  18:  614 

76.  A  railroad  company  formed  by  the  con- 
solidation, under  the  laws  of  Kew  York  and  of 
other  states,  of  a  New  York  corporation  with 
<x>rporations  of  the  other  states,  is  not  ''incor- 
porated by  or  under  any  general  or  special 
law"  of  the  state  of  New  York,  within  the 
meaning  of  N.  Y.  Laws  1886,  chap.  148,  con- 
•cerning  a  tax  on  the  capital  stock  of  corpora- 
tions. PeopU  V.  Netio  York,  0,  dk  8L  L,  R.  Co. 
129N.  Y.  474,  16:88 
VaAufiBbcturlnff  companies. 

77.  An  electric-light  company  is  included 
within  the  general  exemption  of  manufacturing 
companies  from  taxation,  until  the  passage  of 
a  statute  expressly  taking  it  out  of  the  exemp- 
tion clause*    People^  Bruth  EUc  lUum.  Co,  v. 

WempU,  129  N.  Y.  548,  14:  708 

78.  A  company  which  produces  electricity 
tmd  sells  it  to  customers  for  the  generation  of 
light,  heat,  or  power,  is  not  a  ''manufacturing 
•corporation"  within  the  meaning  of  the  Penn- 
sylvania Act  of  June  80,  1885,  exempting  the 
stock  of  such  companies  from  taxation.  The 
term  includes  onlv  that  class  of  productive 
industries  which  the  Legislature  by  previous 
■Statutes  had  sought  to  enooura^  and  bring 
withiii  the  State,  to  employ  capital  and  labor 
in  the  development  of  mineral  wealth  and  the 
production  of  the  staples  of  commerce.  Com. 
V.  ITorthem  Electric  X.  Co.  145  Pa.  105, 

14:  107 

8.  A$  Affecting  Interstate  Commerce. 

79.  Taxation  of  the  franchise  of  a  railway 

granted  by  Act  of  Congress,  by  the  territories, 
oes  not  conflict  with  the  commercial  clause 
•of  the  United  States  Constitution.     Atlantic 
dtP.E.  Co,Y,  Lenteur  (Ariz.)  2  Inters.  Com. 
Hep.  189,  1:  244 

80.  A  state  law  which  seeks  to  tax  the  earn- 
ings derived  by  railroads  from  interstate  com- 
merce is  unconstitutional.     Vermont  4b  C.  R. 
Co.  V.  Vermont  C.  R,  Co.  68  Vt.  1,    10:  668 

81.  The  Dakota  Act  of  March  9. 1888,  pro- 
viding for  a  tax,  or  a  per  cent  in  lieu  thereof, 
on  the  gross  earnings  of  a  railroad  company, 
is  unconstitutional  so  far  as  the  earnings  are 
•derived  from  interstate  transportation.  Iforthr 
.em  P.  R,  Co.  v.  Raymond,  2  Inters.  Com. 
Jtep.  821,  5  Dak.  856,  1:  788 

82.  A  state  statute  taxing  the  gross  rt>- 

"tedez  to  I7otes  Precedlnsr* 


ceipts  of  transportation  companies  derived 
**from  tolls  and  transportation,  telegraph 
business,  or  express  business,"  is  not  vahd, 
so  far  as  the  receipts  are  derived  from  com- 
merce between  points  within  and  points  with- 
out the  state,  or  between  points  without  the 
state,  but  jMussing  through  the  state  on  its 
way.  Delaware  M.  Canal  Co,  v.  Com.  (Pa.) 
2  Inters.  Com.  Rep.  222  (Not  to  be  Rep.) 

1:  888 
88.  Such  statute  is  valid  as  to  all  receipts 
derived  from  commerce  wholly  within  Uie 
state,  although  the  company  doing  the  busi- 
ness is  a  foreign  corporation.  Id. 

84.  Interstate  commerce  is  not  taxed  by  a 
state  tax  on  the  track  of  a  railroad  company 
within  the  state  and  a  proportionate  part  of  its 
rolliag-stock.  ClenOand,  0.  0.  dk  St.  L.  R. 
Co.  V.  Backus,  188  Ind.  518,  18s  789 

85.  A  state  tax  imposed  on  the  franchise  or 
business  of  a  corporation,  and  not  upon  its 
property,  is  invalid  as  a  regulation  of  inter- 
state commerce  when  applied  to  a  foreigp  rail- 
road company  doing  no  business  within  the 
state  except  such  as  relates  to  the  transporta- 
tion over  its  lines  in  other  states,  which  are 
connected  with  the  territorv  of  the  state  only 
by  a  ferr^  across  a  river,  although  the  company 
has  within  the  state  terminal  facilities  consist- 
ing of  wharves,  piers,  docks,  and  bmldings 
used  in  its  interstate  traffic  People,  Pennsyl- 
vania R.  Co.  v.  Fmpfo,  188  N.  Y.  1, 

18:  694 

86.  A  municipal  ordinance  levying  a  tax  of 
$50  upon  every  railroad  running  through  the 
corporate  limits,  whether  it  be  esdled  a  privi- 
lege tax  or  by  some  other  name,  bein^  a  tax 
imposed  upon  business  in  the  town,  if  author- 
ized by  the  state  law,  is  not  void  as  a  tax  on 
interstate  commerce.  Richmond  dk  D,  R.  Co. 
V.  ReidsviUe,  2  Inters.  Com.  Rep.  416. 101  N. 
C.  404,  8:  884 

87.  The  tax  authorized  by  N.  Y.  Laws  1880, 
§  8,  as  amended  by  N.  Y.  Ijaws  1881,  chap. 
861,  providing  that  every  corporation,  joint- 
stock  company,  or  association  organized  under 
any  law  of  the  State  shall  be  taxable  upon  its 
corporate  franchise  or  business  within  the  State, 
is  not  obnoxious  to  the  provision  of  the  Fed- 
eral Constitution  a^inst  state  interference 
with  commerce,  foreign  or  domestic,  as  it  is 
confined  to  capital  employed  in  the  State  by 
an  entity  existmg  under  its  laws;  and  the  man- 
ner in  which  its  value  shall  be  assessed  and 
the  rate  of  taxation  are  matters  of  legislative 
discretion.  People^  Piatt,  v.  WempU,  2  In- 
ters. Com.  Rep.  785,  117  N.  Y.  186,  6:  808 

4.  Property  Devoted  to  Educational,  ChuritO' 
He,  or  Religious  Purposes. 

88.  The  exemption  from  taxation  of  educa- 
tional institutions  "and  the  grounds  attached 
.  .  .  necessary  for  their  proper  occupancy, 
use,  and  enjoyment,  and  not  leased  or  other- 
wise used  with  a  view  to  profit,"  'extends  to 
houses  on  college  /(rounds  used  as  residences 
for  professors  without  charge  for  rent,  and 
which  have  never  been  lea^  or  used  for 
profit,  but  does  not  extend  to  unimproved  and 
unused  land  partly  swampy  and  partly  covered 
with  timber,  constituting  a  part  of  the  college 
tract  of  40  acres,  although  at  aome  indefinit* 
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future  time  it  may  become*  necessary  and  be 
used  as  a  place  oi  recreation,  and  sucb  use  is 
contemplated.  Rafrmy  County  y.MaeaUuter 
College,  51  Minn.  — .  18:  878 

89.  The  exemption  from  taxation  of  property 
beld  by  a  corporation  for  educational  purposes 
does  not  extend  to  premises  used  as  tiie  bome  of 
teachers  whose  duties  are  almost  entirely  per- 
formed in  a  parochial  school,  held  in  a  church 
on  adjoining  premises  not  owned  by  the  corpora- 
tion and  controlled  by  a  clergyman  of  the  parish. 
8t,  Jamei  EduecUional  Imt.  y.  Salem  CMaas.) 
153  Mass.  l»o,  10:  673 

»i).  Mich.  Pub.  Acts  1885,  No.  153,  §  8, 
■ubd.  2,  which  exempts  from  taxation  property 
of  library  and  scientific  institutions  incorpo- 
rated under  the  laws  of  the  State,  is  not  appli- 
cable to  the  Uniyersity  of  Michigan,  which  was 
incorporated  by  the  (Constitution  and  is  support- 
ed by  direct  taxation;  the  property  of  such 
uniyersity  being  exempt  under  the  clause  of 
the  section  which  exempts  public  property 
belonging  to  the  8t«te.  Audiior-OenercU  v. 
Michigan  Univernty,  88  Mich.  467,  10:  876 

91.  The  property  of  a  corporation  actually 
used  by  it  m  its  sole  business  of  maintaining  a 
inary  of  learning,  with    the    usual    studies 

gursued  in  such  institutions,  for  which  tuition 
I  charged,  and  which  is  owned  by  stockhold- 
ers, is  a  "scientific  institution,"  within  the 
meaning  of  Mich.  Act  1885,  p.  176,  $  8,  subd.  2, 
exemptmg  from  taxation  property  of  ''library. 
boiievoleut,  charitable,  and  scientific  institu- 
tions. Detroit  HovM  db  Day  School  y.  Detroit, 
76  Mich.  521,  ;6:  97 

92.  The  words  "incorporated  company," 
used  in  N.  Y.  Rey.  Btat.  chap.  18,  tit.  1,  g  4. 
subd.  7,  exempting  from  taxation  the  personal 
property  of  eyery  such  company  not  made  li- 
able to  taxation  on  its  capital  in  title  4  of  that 
chapter,  do  not  include  corporations  for  reli* 
gfous,  literary,  or  charitable  purposes.  OatUn 
V.  Trinity  College,  113  N.  Y.  183,        8:  806 

93.  A  schoolhouse  in  the  city  of  New  York 
cannot  be  exempt  from  taxation  as  the  proper- 
ty of  a  religious  society,  if  the  society  is  unin- 
corporated. Church  of  St.  Monica  y.  New 
York,  119  N.  Y.  91,  7:  70 

94.  An  association  for  the  encouragement 
of  debating,  reading,  and  literature,  and  the 
enjoyment  ot  rational  aocial  amusements,  and 
the  playing  of  tenpins,  chess,  and  checkers, 
and  other  lawful  ranes,  haying  no  pecuniary 
profit  in  yiew,  and  no  connection  with  any 
business  purposes  or  with  politics,  and  which 
provides  that  no  saloon  shall  be  kept  in  con- 
nection therewith,  and  no  dirinks  sold  by  the 
club  or  any  of  its  members, — may  be  regarded 
as  an  educational  association,  entitled  to  be  in- 
corporated without  the  payment  of  a  tax  on 
capital  stock,  under  Mo.  donst.  art.  10,  g  21, 
and  Mo.  Rey.  Stat  1889,  S§  2821,  2826.  StaU, 
Hendersonf  y.  Le  Sueur,  99  Mo.  552,  7:  784 
Charitable  and  reli||^ous« 

95.  A  Baptist  orphans'  home  is  a  charity, 
and  as  such  renders  a  public  seryice  for  which 
it  may  be  lawfully  exempted  from  taxation  by 
the  Legislature.  Zabel  y.  LouiwiUe  Bapt. 
Orphans  Home,  92  Ey.  89,  18:  668 

96.  A  corporation  owning  real  estate  the 
products  of  which  are  exclusiyely  expended  in 
the  training  and  furnishing  of  persons  for 
charitable  purposes,  such  as  the  yisitation  of 
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t£e  sick,  the  care  of  hospitals,  orphanages,  and 
poor  sciiools,  is  exempt  from  taxation  by  §  1^ 
of  the  New  Jersey  Act  concerning  taxes. 
State,  Sitters  of  Charity, V.  Collector  of  Chatham 
(N.  J.  Err.  &  App.)  62  N.  J.  L.  (23  Vroora> 
878,  9i  198 

97.  A  corporation  created  as  an  arm  or  agency 
of  the  Methodist  Episcopal  Church,  Siuth, 
which  is  a  yoluntary  unincorporated  associa- 
tion, and  charged  with  the  trust  of  manu- 
facturing and  distributing  )xx>ks,  periodicals, 
etc.,  in  me  interest  and  under  the  auspices  of 
the  church,  and  thereby  raising  a  fund  with 
which  to  support  its  womout  preachers  and 
their  families,  is  a  religious  and  charitable 
institution  within  the  meaning  of  the  constitu- 
tional exemption  of  such  institutions  from 
taxation.  Book  Agents  ofM,  E.  Church  South 
y.  Uinton,  92  Tenn.  188,  18:  889 

98.  The  fact  that  an  incorporated  publishing 
house  under  the  control  of  a  church  does  some 
secular  work  in  its  job  office  and  some  by  other 
machinery  in  the  house  does  not  preyent  it 
from  being  a  charitable  institution,  where  aQ 
the  proceeds  of  the  business  are  deyoted  by  the 
law  of  the  church  to  the  support  of  womout 
preachers  and  their  families.  Id. 

99.  The  words  "church  property  iisod  for 
religious  purposes,"  in  Minn.  Const  art  9, 
§  8,  making  exemptions  from  taxation,  if  they 
refer  to  land  and  buildings,  do  not  include 
any  of  which  the  OTimary  use  is  not  iox  re- 
ligious purposes.  Hamsey  County  y.  Ckurth 
of  the  Good  Shepherd,  45  Minn.  229,    11:  175 

100.  A  rectory  or  parsonage  belonging  to  a 
church  society,  its  primary  use  being  for  a  sec- 
ular purpose, — to  wit,  the  residence  of  the 
priest  or  minister, — is  not  exempt  from  taxa- 
tion as  "church  property  used  for  religious 
purposes,"  althoup^h  some  part  of  it  is  also  used 
for  religious  senrices.  Jd. 


II.  Where  Tax:able;  Situs  of  Propebtt. 

101.  To  authorize  an  assessment  of  taxes 
against  a  nonresident  doing  business  in  New 
York,  as  proyided  for  by  N.  Y,  Laws  1855» 
chap.  87,  §1,  it  is  indispensable  that  the  person 
assessed  shall  in  fact  haye  money  inyested  in  a 
business  carried  on  by  him  in  the  State,  either 
as  a  principal  or  partner.  McLean  t.  Jephson 
123  N.  Y.  142,  9:  498 

102.  The  rule  that  a  party  waiyes  an  objec- 
tion founded  upon  want  of  jurisdiction  of  the 
person,  by  general  appearance  and  proceeding 
to  atrial  upon  the  merita*  applies  to  a  proceed- 
ing for  the  assessment  of  personal  property; 
and  the  appearance  before  the  assessors  of 
parties  deeming  themselyes  aggrieyed  by  their 
proposed  action  precludes  a  party  who  so  ap- 
pears and  asks  to  haye  his  assessment  reduced, 
and  obtains  a  reduction  without  making  other 
objection,  from  subsequently  claiming  wat  the 
assessor  had  no  Jurisdiction  to  tax  bun  at  all. 
lie  McLean,  188  N.  Y.  1$8,  80:  889 
Corporations. 

103.  A  corporation  properly  taxable  in  a  cer 
tain  county  waiyes  all  objections  to  its  assess- 
ment in  a  different  county  in  which  it  has  a 
place  of  business,  by  appearing  before  the  tax- 
ing officers  there,  applying  for  and  obtaining  a 
reduction  of  its  asseannent,  and  making  and 
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flllDg  a  statement  that  its  principal  office  and 
place  for  the  transaction  of  its  financial  affairs 
is  in  the  latter  county.  .       ^^• 

104.  The  business  residence  of  a  foreign  cor- 
poration is  not  established  within  a  state  for 
purposes  of  taxation,  by  reason  of  the  appoint- 
ment of  a  local  board  of  directors  to  conduct 
the  affairs  of  the  company  in  that  slate  under 
direction  of  the  head  office.  Liverpool  ds  L. 
dt  G.  Ins.  Co,  V.  Board  of  AsueasorSj  44  La. 
Ann.  760,  1«:  M 

105.  "The  principal  office  or  place  of  business" 
for  the  purpose  of  taxation  under  the  Wiscon- 
sin statutes,  of  a  corporation  owning  and  em- 
ploying a  large  number  of  vessels,  is  at  the  of- 
fice of  a  firm  of  agents  one  of  whom  is  the 
president  and  the  other  the  secretary  of  the 
company,  where  all  the  business  of  the  com- 
pany, except  the  annual  and  special  meetings 
of  stockholders  for  the  election  of  directors 
and  the  annual  meeting  of  the  directors  to 
elect  officers,  is  conducted  bv  such  agents, 
although  such  elections  are  neld  in  another 
place  which  is  designated  as  its  principal  of- 
fice in  its  articles  of  association  by  an  un- 
authorized provision,  as  the  statute  only  re- 
quired them  to  state  "the  name  and  location" 
of  such  corporation.  Milwaukee  SUamship 
Co.  V.  Milwaukee,  88  Wis.  690,  18:  868 

Of  mo-vable  property. 

106.  Tangible  movable  property  may  be 
taxed  where  situate,  under  a  special  statute 
which  provides  for  its  taxation.  Liverpool  & 
L,  db  O.  Ins,  Co,  v.  Board  of  Assessors^  44  La. 
Ann.  760,  16:  66 

107.TheM^t/«for  taxation,  of  tangible  personal 
property  temporarily  in  another  State,  but  not 
permanentlv  located  there,  is  the  State  of  the 
domicile  of  the  owner.  Com.  v  American 
Dredging  Co.  2  Inters.  Com.  Rep.  221,  122  Pa* 
886,  1:  237 

Of  stock  or  bonds. 

108.  Shares  of  stock  in  a  corporation  have 
no  actual  situs  and  may  properly  be  made 
taxable  at  the  place  where  the  corporation  has 
its  situs.  South  NdshviUe  Street  M,  Co.  v.  Mor- 
row, 87  Tenn.  406,  8:  868 

109.  Bonds  of  a  corporation  can  only  be 
taxed  by  the  government  liaving  jurisdiction 
of  the  owner,  and  are  not  taxable  in  a  state 
or  county  where  the  owner  does  not  reside. 

Id. 
Of  debt. 

110.  A  nonresident  cannot  be  said  to  be  a 
holder  of  property  within  a  state  by  virtue  of 
a  debt  which  a  resident  owes  him,  so  as  to  be 
taxable  on  such  credit.  Liverpool  d  L.  d  0, 
Ins.  Co.  V.  Board  of  Assessors,  44  La.  Ann.  760, 

16:  66 

111.  The  domicil  of  the  creditor  is  the  situs, 
for  the  purpose  of  taxation,  of  negotiable 
promissory  notes  given  for  money  loaned. 
Boydy.  8elma{Mfi,)  16:  789 

112.  Debts  due  for  money  sent  out  of  the 
ttate,  and  loaned  by  nonresident  agents  on 
notes  and  mortgages  retained  by  them  and 
which  had  never  been  In  the  State,  are  not 
subiect  to  taxation,  under  HOl's  (Or.)  Ann. 
Code,  g  2781,  providing  that  personal  property 
shall  include  money,  notes,  or  mortgages, 
"  either  withm  or  without  this  State;  all  boats 
and  vessels,  whether  at  home  or  abroad,  and 
all  capital  invested  therein;  all  debts  due  or  to 
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become  due  from  solvent  debtors."  The  debt» 
mentioned  include  only  domestic  debts,  as  the 
section  does  not  contain  any  words  similar  to 
those  of  the  previous  clause  relating  to  proper- 
ty or  interests  out  of  the  State.  Poppletonv. 
YfWihUl  County,  18  Or.  877,  7:  44» 

Of  mortg^ag^. 

118.  A  mortgage  is  taxable  where  the  owner 
resides  although  the  land  is  taxed  in  another 
state.  State,  Varcy,  v.  Darcy  (N.  J.  Sup.) 
51  N.  J.  L.  (22  Yroom)  140,  8:  86a 

But  see  next  case. 

114.  A  mortgage  upon  realty  is  sufficiently 
an  interest  in  real  estate  to  make  it  taxable  in 
the  state  where  the  land  is  situated,  although 
owned  by  a  nonresident.  Detroit  Common 
Council  V.  Bentz,  91  Mich.  78,  16:  68 

115.  Taxation  of  mortgages  as  real  estate  does 
not  create  illegal  double  taxation,  although 
held  by  savings  banks  and  representing  de- 
posits upon  which  the  depositors  are  taxed. 

Id. 

116.  Failure  to  provide  a  method  for  ap- 
portioning the  tax  upon  a  mortgage  covering 
lands  lying  in  different  taxing  districts  will 
not  invalidate  an  Act  providing  for  the  sepa- 
rate taxation  of  the  different  interests  in  mort- 
gaged real  estate.  The  mortgage  will  be  tax- 
able in  each  district  in  proportion  to  the 
amount  of  land  lying  therem.  Id* 

Of  trust  seeorities. 

117.  Seciirities  in  the  actual  possession  and 
control  of  a  nonresident  trustee,  the  uenellcia- 
ries  also  being  nonresidents,  arc  not  "due  or 
owing  to  persons  residini^  within  the  State,'' 
so  as  to  be  subject  to  taxation  within  the  State, 
although  two  of  the  three  trustees  are  resi- 
dents thereof.  People,  Darrow^  v.  Coleman, 
119N.  Y.  187,  7:407 
Of  rollin|c-stock. 

118.  The  situs  of  the  rolling-stock  of  a  railroad 
company  for  the  purpose  of  taxation  is  where 
it  is  habitually  used;  and  if  the  specified  prop- 
ertv  be  constantly  changing,  the  amount  may 
be  fixed  by  the  average  amount  so  used. 
Atlantic  d  P.  R.  Co.  v.  Lesueur  (Ariz.)  2  Inters. 
Com.  Rep.  189,  1:  844 

119.  Rolling-stock  of  a  nonresident  railroad 
ppmpany  used  in  interstate  commerce  is  not 
subject  to  taxation  in  a  state  where  it  is 
operating  a  leased  railroad.  Bain  v.  Bichmond 
A  D.  R.  Co.  8  Inters.  Com.  Rep.  149,  lOo  N. 
C.  868,  8:  888 

120.  A  statute  providing  that  the  roUmg-stock 
of  a  railroad  company  shall  be  listed  and  taxed 
in  the  several  counties,  etc.,  In  the  proportion 
that  the  main  track  in  such  county  bears  to 
the  total  length  of  the  main  track,  does  not 
impose  double  taxation  on  the  ground  that 
values  of  rolling-stock  taxable  in  other  states 
are  imported  into  the  state  for  the  purpose  of 
taxation.  Cleveland,  C.  C.  d  St.  L.  B.  Co.  v. 
Backus,  188  Ind.  518,  18:  788 

Of  TesseL 

121.  The  situs,  for  taxation,  of  unregistered 
vessels  (including  dredges  and  scows)  engaged 
in  interstate  commerce,  is  the  state  of  the 
domicil  of  their  owner,  although  they  may 
never  have  been  within  that  state, — in  the 
absence  of  anything  to  show  that  they  are  so 
permanently  located  in  another  state  as  to  be 
I  liable  to  taxation  there.     Com.  v.  American 
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Dredging  Co,  2  Inters.  Com,  Rep.  221, 122  Pa. 
^86,  Is  28=^ 

Of  waterworks. 

See  also  supra,  b7-89,  52. 

122.  The  mains,  pipes,  and  hydrants  of  a 
^ater  company,  and  a  filter  and  stone  pipe, 
within  a  city,  all  of  which  are  parts  of  a  sys- 
tem of  waterworks  and  connected  by  one  large 
main  with  the  buildings  and  machineir  which 
coDStitute  the  pumping  works,  situated  several 
miles  away,  are  to  be  treated  as  an  entirety 
taxable  where  the  main  works  are  located, — 
the  part  of  the  system  in  the  city  being  re- 
garded as  appurtenant  to  the  main  works. 
OskalooM,  Water  Co,  v.  Cskaloosa,  84  Iowa, 
407,  15s  896 


III.  Assessment;  Enforobmbbt. 

a.  Assessment, 

123.  Assessors  have  no  discretion  to  take  the 
value  of  the  shares  of  slock  of  a  corporation  as 
that  of  its  capital  stock,  where  they  know  the 
value  of  the  latter.  People,  Union  Trust  Co. 
V.  Coleman,  126  N.  Y.  483.  12:  768 

124.  Under  the  Iowa  statute,  the  fact  that  an 
assessment  tor  one  year  bad  been  used  for  the 
levy  of  general  taxes  will  not  invalidate  its  use 
the  next  year  for  the  levy  of  railroad-aid  taxes 
TOted  in  the  year  when  the  assessment  was 
made.  Cantillon  v.  Dubuque  4b  N,  W.  B.  Co, 
78  Iowa,  4a,  6:  786 

12").  The  taxes  upon  real  estate  occupied  as 
.a  family  residence  are  properly  assessed  to  the 
husband,  and  not  to  the  wife,  under  a  statute 
permitting  it  to  be  assessed  to  the  owner  or  to 
the  person  in  possession  of  it,  although  she 
holds  an  unrecorded  deed  to  it,  the  record  title 
being  in  a  third  person,  in  the  absence  of  any- 
thing to  overthrow  the  presumption  that  he, 
as  head  of  the  family,  is  in  possession,  fur 
which  purpose  the  undisclosed  title  of  the  wife 
is  insufflciunt.  JSouthworth  v.  Edmands,  152 
Mass.  203,  9:  118 

126.  By  the  Oregon  Act  of  1882  (Comp.  1887. 
g  2735),  real  property  must  be  assessed  to  the 
owner  thereof,  unless  it  is  unoccupied  and  the 

•owner  unknown;  and  an  assessment  made  to  a 
pei-son  not  the  owner  of  the  property  is  invalid. 
Tracy  v.  Beed  (C.  C.  D.  Or.)  13  Sawy.  622. 
38  Fed.  Rep.  69,  8s  778 

1 27.  The  owner  of  property  for  purpose  of 
taxation  is  the  person  havine  the  legal  title  or 

•estate  thereto  or  therein,  and  not  one  who,  by 
contract  or  otherwise,  has  a  mere  equity  there- 
in, or  a  right  to  compel  a  conveyance  of  such 
legal  title  or  estate  to  himself.  Id. 

128.  A  provision  for  intervals  between  the 
times  for  making  the  successive  assessment 
upon  the  various  classes  of  property,  whiclj 
are  different  as  to  the  respective  classes,  doe^ 
not  violate  the  constitutional  requirement  as  t( 
uniformity  in  the  valuation  of  property  fni 
taxation.  8t,  Louis,  L  M,  4b  8.B,  Co.  v.  Wor- 
then,  52  Ark.  529,  7:  874 

129.  The  validity  of  a  tax  upon  a  mortgage 
interest  in  land  cannot  be  questioned  by  the 
mortgagee  on  the  ground  that  the  description 
in  the  assessment  varies  from  that  in  the  mort- 
gage, where  the  land  has  been  divided  into  lots 
and  blocks  and  the  assessment  description  com- 

.plies  substantially  with  the  statutory  require- 
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ments  as  to  the  assessment  of  a  mortgage  in- 
terest in  such  property,  and  is  Bumciently 
particular  and  certain  to  afford  the  mortgagee 
the  means  of  identification  without  being  mis- 
led, although  the  mortgage  describes  the  pro|^ 
erty  with  reference  to  the  government  survey. 
San  Gabriel  Valley  Land  db  W.  Co.  v.  Witmsr 
Bros.  Co.  96  Gal.  623, 633,  18:  465,  470 
130.  In  assessing  that  part  of  a  telegraph 
''line"  in  any  town,  for  taxes,  under  n.  x. 
Laws  1886,  chap.  659,  providing  for  its  assess- 
ment in  the  same  manner  aa  lands  of  residents^ 
its  value  as  part  of  a  telegraph  line  in  operation 
is  not  to  be  considered, — especially  since  a  tax 
on  the  business  and  franchises  of  the  company 
Ib  provided  for  by  another  statute;  but  the 
property  actually  in  the  town — such  as  the 
wires,  poles,  and  interest  and  easement  in  the 
land  occupied— is  to  be  assessed  at  its  full  val- 
ue. iVopfo,  Western  U.  Teleg.  Co.  y.  DolanCS. 
Y.)  126  N.  Y.  166,  18:  861 

.On  railroads. 

1 31 .  A  railroad  bridge  over  the  Missouri  River. 
which  river,  being  navigable,  can  be  tiridged 
only  by  authority  of  Congress,  and  not  of  the 
State,  is  not  a  part  of  the  roadbed  or  saperaitruci- 
ure  of  the  railroad,  within  the  meaning  of  Neb. 
Comp.  Stat.  chap.  77,  ^  89,  requiring  the  offi- 
cers of  the  railroad  corporation  to  return  to  the 
auditor  of  public  accounts  for  assessment  the 
roadbed  and  superstructure,  depot  buildings, 
and  section  and  tool  houses;  and  therefore  the 
stete  board  of  equalization  has  no  authority  to 
levy  a  tax  thereon,  but  such  bridge  is  within 
the  residue  of  the  railroad  property  mentioned 
in  the  proviso  to  that  section,  which  is  liable  to 
assessment  and  tax  b^  the  local  officers  of  the 
county  in  which  it  is  situated.  Cass  County  v. 
Chicago,  B.  ds  Q.  B.  Co,  25  Neb.  348,  8:  188 

182.  The  Indiana  state  board  of  tax  commis- 
sioners for  the  assessment  of  railroad  property 
has  the  same  power  in  relation  to  the  proper^ 
and  assessment  over  which  it  has  jurisdiction 
that  is  p|Ossessed  by  county  boards  as  to  hear- 
ing grievances  and  niaking  corrections. 
GlewUind,  C.  C.  dhSt.L,  B.  Go.  v.  Backus,  133 
Ind.  513,  18:  789 

1 83.  Providing  for  the  assessment  of  railroad 
property  by  a  state  board,  while  other  property 
is  assessed  by  load  boards,  does  not  violate  a 
constitutional  provision  giving  the  Legislature 
power  to  "prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation."  Id. 

1 34.  The  coste  of  the  construction  of  a  railroad 
and  the  equipment  thereof,  the  market  value 
of  its  stocks  and  bonds,  and  its  gross  and  net 
earnings,  with  all  other  matters  appertaining 
thereto  that  will  assist  in  arriving  at  a  true  cash 
value  of  the  property,  are  proper  for  consider- 
ation in  determining  the  value  of  the  railroad 
property  for  taxation.  Id. 

Kotiee. 

135.  Sufficient  notice  of  the  assesnnent  of  rul- 
road  property  is  given  by  the  law  regulating 
the  assessment,  where  the  statute  itself  fixes 
the  time  of  the  meeting  for  grievances  and  cor- 
rections, and  also  req[uires  each  company  to 
furnish  a  schedule  of  its  property  for  use  in 
the  assessment.     Cle/oeland^  O.  6*  d  St.  L.  B. 


Co.  V.  Backus,  183  Ind.  613,  18:  789 

136.  That  notice  of  a  meeting  of  a  board 

of  commissioners  for  the  purpose  of  assessing 

rkilroad  property  for  taxation  Is  not  given  to 
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the  raQroad  company  will  not  render  the  as- 
sessment void  as  a  taking  of  property  without 
due  process  of  law.  where  the  time  and  place 
for  the  meeting  of  the  board  are  fixed  by  stat- 
ute. The  notice  contained  in  the  statute  is  all 
that  can  be  required.  8t,  LouU^  LM.  d  8,  R 
Go,  T.  Worths,  52  Ark.  629,  7:  874 

187.  The  notice  given  by  the  board  of  equal- 
ization, in  Oregon,  or  the  county  court  sitting 
as  such  board,  to  a  taxpayer,  of  a  proposed  in- 
crease of  his  assessment,  need  not  specify  the 
property  to  be  added  thereto.  PoppUUm  y. 
Yamhill  County,  18  Or.  877,  7:  449 

By  nmnbers, 

188.  The  water  mains,  franchises,  etc.,  of  a 
water  company  are  not  properly  assessed  for 
taxation  by  an  entry  in  Uie  tax  book  of  an  as- 
sessment against  the  lots  on  which  the  pump- 
ing works  are  situated,  by  their  numbers  and 
that  of  the  block  in  which  they  are  situated; 
and  such  assessment  cannot  be  enlarged  or 
exteded  by  paiol  proof  of  intention.  Fond 
du  Lac  Water  Oo.  y.  Fbnd  du  Lac,  82  Wis. 
322,  16s  681 

Correction. 

189.  A  statute  authorizing  assessments  of 
property  omitted  from  the  assessment  made 
by  the  regular  assessor,  or  an  additional  as- 
sessment, where  the  first  one  has  been  made 
upon  an  inadequate  yaluation,  is  not  uncon- 
stitutional, dovih  NathtiOe  Street  B.  Go.  v. 
Morrow,  87  Tenn.  406,  8t  868 

140.  The  county  auditor  \m  empowered,  un- 
der Ohio  Rev.  Stat.  §  1088,  to  correct  an  error 
in  the  amount  of  taxes  for  a  year  assessed 
against  an  unincorporated  bank  upon  a  current 
duplicate  furnished  the  bank  by  the  auditor,  so 
far  as  such  error  resulted  from  an  erroneous 
deduction  from  the  ayerage  amount  of  cash  and 
cash  items  in  possession,  shown  by  the  bank's 
return  of  its  taxable  property  to  the  auditor, 
where  the  return  on  its  face  contains  all  the 
facts  necessary  to  make  the  correction.  Fay^ 
ette  Gounty  y.  Peoplu  A  D,  Bank,  47  Ohio  St. 
503,  10:  196 

141.  Failure  to  enter  opposite  the  name  of  a 
personal-tax  delinquent  the  cause  of  failure 
to  collect  the  same,  and  make  oath  as  to  the 
truth  of  such  cause  and  that  the  taxes  remain 
unpaid,  as  required  by  Ill.Key.  Stat.  1891,  chap. 
120,  §  170,  may  be  corrected  by  amendment 
of  the  record  at  the  hearing  of  a  proceeding  to 
collect  the  taxes  out  of  real  estate,  under  §191 
of  that  Act,  which  provides  for  supplying 
omissions  of  tax  officers.  Shelbyvills  Water  Go. 
V.  People,  Craddick,  140  HI.  645,        16:  606 

142.  A  mortgagor's  right  to  ask  for  the  cor- 
rection of  the  assessment  of  his  interest,  under 
a  statute  providing  for  the  separate  assess- 
ment of  the  different  interests  in  mortgaged 
real  estate,  is  sufficiently  preserved  by  a  clause 
providing  for  a  correction  of  the  assessment 
on  sufficient  cause  shown  by  any  person  whose 
property  is  assessed.  Detroit  Common  Coun- 
cil y.  Bent^  91  Mich.  78,  16:  69 

Return. 

148.  A  return  of  an  assessment  as  being 
"on  land  and  water-power"  does  not  show 
that  the  water-power  was  assessed  independ- 
ently of  the  land.  Lotoell  y«  Middlesex  Coun- 
ty,  162  Mass.  872,  9:  866 

L.  R.  A.  Dig. 


b.  Bevi&w  of  Aseeument;  AppedL 

See  also  Injunction,  97-102. 

144.  The  question  whether  or  not  persons  or 
property  are  assessable  under  the  statutes  of  a 
State  is  jurisdictional,  and  is  always  open  to 
investigation  when  the  authority  to  make  an 
assessment  is  assailed.  McLean  v.  Jephson, 
128  N.  T.  142,  9:  498 

145.  Assessors  cannot  acqtiire  jurisdiction  to 
make  assessments  by  determining  that  they 
have  it;  their  authority  to  act  must  always  de- 
pend upon  the  existence  of  the  jurisdictional 
facts  described  in  the  statute  by  which  their 
authority  is  conferred:  and  if  they  act  without 
jurisdiction,  their  assessment  is  void  and  open 
to  attack  in  any  proceeding  taken  to  enforce 
payment  of  it.  Id, 

146.  A  nonresident  coming  into  a  state  for 
business  purposes,  and  having  no  property  in 
the  locality  where  he  stops,  and  no  just  reason 
to  suppose  that  he  will  be  taxed  there,  is  under 
no  obligation  to  examine  the  assessment  lists  of 
that  locality,  and  cannot  be  held  liable  for  an 
erroneous  assessment  if  he  neglects  to  examine 
the  roll  and  obtain  a  correction  of  the  error 
therein.  Id. 

147.  An  assessment  on  the  property  of  an  In- 
surance company,  which  is  attacked  by  certio- 
rari on  the  ground  that  the  net  surplus  of  the 
company  is  assessed  unlawfully  because  it  is 
less  than  10  per  cent  of  the  capital,  cannot  be 
sustained  by  the  commissioners  of  taxes  by 
showing  that  the  net  surplus  as  fixed  by  them 
is  too  small,  and  that  unearned  premiums  de- 
ducted therefrom  by  them  should  not  have 
been  deducted.  Having  made  the  deduction 
they  are  bound  \yj  it,  and  the  regularity  of  the 
assessment  must  be  determined  on  the  basis  of 
the  valuation  which  they  fixed,  and  which  they 
cannot,  at  that  stage,  either  increase  or  dimin- 
ish. People,  Com.  Ine*  Go,  v.  Coleman^  112 
N.  Y.  666,  2:  778 
Board  of  revlew^  or  equalisatiotu 

148.  The  board  of  review  cannot  obviate  a 
defect  in  the  assessment  of  property  so  as  to 
sustain  an  unlust  and  excessive  valuation  of  it 
as  described,  by  receiving  proof  of  the  value 
of  property  subject  to  taxation  and  alleged  to 
have  been  intended  by  such  description. 
Fond  du  Lac  Water  Co,  ▼.  Fond  du  Ijoc,  82 
Wis.  322,  16:  681 

1 49.  The  board  of  review  has  no  authority  to 
increase  the  assessment  of  property  described 
upon  the  roll  as  certain  lots  m  a  certain  blocl^ 
so  as  to  include  the  water  mains,  rights,  and 
franchises  of  the  water  company  which  owns 
the  lots  and  has  located  its  pumping  station 
upon  them.  Id. 

150.  The  board  of  review  cannot  arbitrarily 
raise  the  valuation  of  property  as  fixed  by  the 
tax  assessor,  without  evidence  or  against  the 
evidence,  under  a  statute  requiring  it  to  hear 
and  examine  any  person  who  shall  appear  be- 
fore it  in  reference  to  any  assessment,  and, 
when  satisfied  from  the  evidence  that  the  as- 
sessment is  wrong,  to  change  it.  Id. 

151.  A  reply  is  not  necessary  to  an  answer 
filed  by  a  taxpayer  on  appearance  before  the 
board  of  equalization,  to  show  cause  why  cor- 
rection should  not  be  made  in  his  assessment. 
Poppletonv.  Tamhill  County, \%0T.^ri,7x  449 

46 
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152.  "The  right  to  summon  before  them 
'Witnesses,"  given  to  the  board  of  equalization 
by  the  Tennessee  Assessment  Act  of  March  25, 
1887,  g  42,  does  not  giye  to  a  complaining  tax- 

ryer  any  right  to  introduce  evidence,  or  make 
the  duty  of  the  board  to  summon  witnesses 
of  their  own  selection,  unless  it  deems  that  iiis- 
tice  demands  evidence  from  witnesses.  Tom- 
linwn  V.  Equalization  Bd.  88  Tenn.  1,6:  807 
Appeal. 

153.  No  api)eal  lies  from  the  action  of  the 
board  of  equalization  of  taxes  where  it  is  not 
provided  for  by  statute.  Id, 

154.  The  provision  for  an  appeal  from  the 
comptroller  to  a  board  composed  of  the  sec- 
retary of  state,  attorney-general,  and  state  treas- 
urer, in  the  matter  of  a  corporation  tax  under 
the  last  clauses  of  §  1  of  N.  T.  Act  1881,  does 
not  apply  where  a  corporation  has  neglected 
or  refused  to  make  anv  report,  but  only  to 
cases  where  the  comptroller,  not  being  satimed 
with  the  report,  may  proceed  to  make  a  valua- 
tion of  his  own  and  settle  an  account  against 
the  company  upon  the  basis  of  it.  People, 
Brtish  Electric  lUum.  Co.  v.  WempU,  129  N. 
Y.  543,  14:  708 

155.  The  power  to  hear  appeals,  make  deduc- 
tions or  exceptions  from  and  additions  to  as- 
sessments, and  to  correct  errors,  which  is  given 
to  the  Hyattsville  tax  commissioners  by  Md. 
Act  1892,  chap.  285,  does  not  include  the  power 
to  strike  out  all  assessments  on  buildings  or 
other  improvements  on  real  estate,  leaving  only 
the  land  thus  aasesaed.  W^  t.  EyattwifU 
77  Md.  — ^  80:  89 

156.  The  question  of  disproportionate  taxa- 
tion Is  open  upon  appeal  from  assessors  to 
county  commissioners  for  an  abatement  of 
taxes  on  the  ground  of  overvaluation  of  prop- 
erty, but  it  is  limited  to  whether  or  not  more 
than  a  fair  cash  value  has  been  put  upon  the 
property,  and  the  inquiry  cannot  be  extended 
to  whether  or  not  the  property  has  been  valued 
relatively  more  or  less  than  edmilar  property  of 
other  persons,  since  the  statute  requires  a  fair 
cash  valuation  of  all  property  for  taxation- 
Lowell  V.  Middlesex  County ^  152  Mass.  872, 

9:  866 

157.  Evidence  as  to  the  valuation  by  assessors 
of  other  similar  property  cannot  be  considered 
by  the  county  commissioners,  u[)on  an  appeal 
to  obtain  an  abatement  for  overvaluation  of 
certain  property,  for  the  purpose  of  determin- 
ing the  proportionate,  as  distinguished  from 
the  actual,  cash  value  of  the  property,  where 
the  statute  requires  a  fair  cash  valuation  of  all 
property  for  taxation;  but  the  admission  of 
such  evidence  for  the  purpose  of  determining 
actual  cash  value  will  not  cause  a  quashing  of 
the  proceedings.  Id, 

158.  The  admission  in  evirlence  by  the  coun- 
ty conimissioneiB  sitting  as  a  board  of  appeal 
to  review  a  decision  of  assessors  valuing  prop- 
erty for  taxation,  of  their  own  valuation  of  the 
same  property  upon  a  similar  appeal  in  the  pre- 
ceding year,  will  not  cause  a  quashing  of  the 
proceeding,  unless  it  anDears  that  iniustice  has 
thereby  been  done,  although  such  former  val- 
uation could  not  be  taken  by  the  board  as 
conclusive  of  the  present  value,  and  tlierefore 
did  not  constitute  such  evidence  as  they  were 
compelled  to  receive.  Id. 

159.  County  commissioners  have  no  power 
See  Index  to  I7otee  Preceding'. 


upon  appeal  to  them  from  a  decision  of 
sors  placing  a  valuation  on  property  for  the  pur- 
pose of  taxation,  to  interfere  with  the  assess- 
ment on  the  ground  that  the  assessors  neglected 
to  comply  wtth  the  statutory  provisions  as  to^ 
separate  description  and  valuation  of  certain 
kinds  of  property.  M. 

c.  Bereondl  Obligation;  Action  for  Collection^ 

160.  There  is  a  personal  obligation  imposed 
on  a  taxpayer  to  pay  taxes,  independently  of 
the  value  of  the  property  assessed.  Mercier'« 
Suecemon,  42  La.  Ann.  1185,  11:  817 

161 .  A  suit  cannot  be  maintained  for  the  col- 
lection of  taxe!>  111  the  absence  of  legislaiive 
authority,  especially  where  an  express  provi- 
don  is  made  authorizing  suit  against  oertalA 
corporations  among  which  the  defendant  is 
not  included.  LouiwiUe  Water  Co,  v.  Com. 
89  Ky.  244,  6:  69 
But  see  cases  following. 

162.  Judicial  proceedmgs  may  be  had  in  aid 
of  tax  collections,  where  a  seizure  may  not 
prove  an  adequate  or  efficient  mode  of  realiz- 
ing revenue.  Mercier's  Succession^  42  La. 
Ann.  1185,  11:  817 

168.  The  right  of  the  state  to  forfeit  the 
charier  of  a  corporation  for  failure  to  pay 
taxes,  being  one  which  the  state  can  waive, 
will  not  prevent  it  from  bringing  a  creditors' 
bill  to  collect  the  taxes.  State  v.  Georgia  Co. 
112  N.  C.  34,  19:  485 

164.  A  specific  remedy  for  the  collection  of 
taxes,  provided  by  statute,  will  not  restrict  the 
state  or  the  county,  which  pro  hoc  vice  stands 
in  the  place  of  the  sovereign,  from  bringing  a 
creditors'  bill  to  collect  taxes.  Id. 

d.  Sale;  Deed;  Bights  qf  Purehaeere. 

165.  The  announcement  by  the  coUector  at 
a  tax  sale  that  he  hopes  no  person  will  bid 
more  than  the  amount  of  taxes,  interest,  and 
charges  on  a  piece  of  property,  will  not  avoid 
the  sale,  where  there  is  no  reason  to  suppose 
that  Uie  remark  was  intended  to,  or  does  in 
fact,  influence  the  bidding.  Souihworth  v. 
Edmanda,  152  Mass.  208,  9:  118 

166.  The  collector  may  sell  the  whole  of  a 
tract  of  land  for  delinquent  taxes,  under  Mas^ 
Gen.  Stat  chap.  12,  although  a  part  only 
would  be  sufficient  to  satisfy  the  demand  and 
could  conveniently  be  sold  separately.        Id. 

167.  A  sale  for  taxes  is  not  rendered  yoid  by 
the  fact  that  a  portion  of  the  assessment  wait 
for  the  payment  of  interest  on  a  debt  contracted 
for  the  purchase  of  a  park,  for  which  purpoaa 
the  municipality  could  not  lawfully  rai.* 
money.  Id. 

168.  Where  the  only  evidence  aooe^ible.  as 
to  the  manner  of  selling  for  delinquent  taxes 
certain  lots  which  should  have  been  sold  sep- 
arately, consists  of  what  may  be  gathered  from 
the  collector's  notice  and  deed,  and  Uie  notioe 
is  consistent  with  a  sale  either  of  separate  par- 
cels or  of  the  whole  tract  at  once,  if  the  deed 
recites  but  one  sum  received,  refers  to  the  sale 
in  the  singular  number,  treats  the  taxes  on  the 
several  lots  as  one  tax,  etc.,  it  will  be  sufficient 
to  show  that  the  land  Was  sold  as  one  tract, 
notwithstanding  the  covenant  of  the  collector 
that  he  observed  the  directions  of  the  law. 
Barnes  v.  Boardman,  149  Mass.  106,  8x  785 
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169.  Permitting  a  sale  of  the  fee  upon  a  non- 
payment of  taxes  upon  a  morto^agee's  interest 
in  land,  witboat  any  provision  for  distinguish- 
ing the  assessment  under  which  the  SUe  is 
made,  although  it  may  result  in  loss  to  the 
mortgagor  beosuse  of  the  mortgagee's  default, 
is  not  unlawful  where  the  mortgagor  may  pre- 
vent a  sale  by  paying  the  tax,  and  the  sale  is 
limited  to  a  parcel  sufficient  to  pay  the  tax. 
Detroit  Chmtnon  Couneil  t.  Bentz^  91  Mich.  78, 

16:  69 

170.  A  landowner  who  offers  to  pay  all  taxes 
assessed  against  him,  and  is  informed  by  the 
officer  whose  duty  it  is  to  state  the  amount  of 
taxes,  if  any,  on  his  land,  that  no  taxes  are  a^ 
sesaed  against  it,  is  in  the  same  position  as  it 
he  had  actually  paid  the  money,  and  may  at- 
tack a  deed  given  upon  a  sale  for  taxes  which 
were  actually  assessed  against  the  land,  after 
the  three  years  limited  by  Wis.  Rev.  Stat 
^  1188,  for  actions  to  recover  possession  of 
land  sold  for  taxes,  except  where  the  tax  has 
been  paid  before  sale,  although  his  offer  is  not 
kept  good  as  a  tender.  Oiuld  v.  ^SuUivan 
M  Wis.  659,  80:  487 
Deed. 

171.  A  tax  deed  issued  more  than  five  years 
after  the  expiration  of  the  time  to  redeem 
from  the  tax  sale  is  invalid  and  creates  no 
lien  upon  the  real  estate  therein  described. 
AUscand&r  t.  Wilcox,  80  Neb.  793,  9:  786 
RLrhta  of  pnrehaaere, 

172.  Where  a  person  seized  of  lands  as  ten- 
ant in  dower  neglects  to  pav  the  taxes  thereon 
so  long  that  they  are  sold  for  the  payment  of 
taxes,  if  one  of  several  tenants  in  common  of 
the  remainder  in  fee  of  such  lands  purchase 
the  lands  at  the  tax  sale,  the  purchase  will  be 
held  to  enure  to  the  benefit  of  all  the  cotenants 
in  remainder.  Clark  v.  Linduy,  47  Ohio  St. 
487,  9:  740 

178.  A  husband  cannot,  by  purchase  at  a 
tax  sale,  acquire  a  valid  title  to  the  interest 
of  the  cotenant  of  his  wife.  Eobinmn  v. 
Lefjoin,  68  Miss.  69,  10:  101 

174.  A  certificate  by  the  register  of  unpaid 
taxes,  that  he  finds  none  against  certain  land, 
is  conclusive  in  favor  of  one  who  purchases  it 
in  reliance  upon  the  certificate.  Philadelphia 
v.  Baxtei\  143  Pa.  357,  18:  761 

175.  Wlicre  a  county  treasurer  sells  land  for 
taxes  which  were  not  liable  to  taxation,  and 
upon  which  no  taxes  were  due,  the  tax  pur- 
chaser may  recover  from  the  county  the 
amount  paid  by  him,  with  interest  thereon. 
Wilwn  V.   Butlw  County,  25  Neb.  676. 

4:  689 

176.  The  holder  of  a  tax  certificate,  who  re- 
deems the  land  from  a  subsequent  tax  sale  to 
the  county,  which  is  void  because  of  a  double 
assessment,  all  taxes  due  having  been  paid  by 
the  landowner,  may  recover  bock  the  money 
paid  the  county  for  such  redemption.  Cla))p 
V.  Finegrove  2\tfp.  188  Pa.  36,  18:  618 

e.  Redemption;   Notice  to  Bedeem, 

177.  A  redemption  from  a  tax  sale  is  effected 
when  a  paiiy  entitled  to  redemption  applies 
to  the  proper  officer  and  asks  for  the  proper 
amount  to  redeem,  and,  upon  information, 
pays  it  and  takes  his  certificate,  although  by 

See  Index  to  Notes  Preeedlni^. 


mistake  of  the  official  the  amount  paid  is  too 
small.      Uintrager  v.  Mahoney^  78  Iowa,  587, 

6:  60 

178.  A  valid  redemption  from  a  tax  sale  will 
not  be  affected  by  a  mere  notice  by  the  orriciai 
to  the  redemptioner  that  there  was  a  mistRke 
in  the  amount  paid,  and  by  hia  neglect  to  pay 
the  balance  on  request.  Id^ 
Notice. 

179.  No  notice  of  the  expiration  of  the 
time  for  redemption  of  land  from  a  tax  sale 
need  be  iriven  where  there  is  no  person  in  pos< 
session  of  it  and  it  is  not  taxed  in  the  name  of 
any  person,  under  Iowa  Code,  §  894,  requir- 
ing such  notice  to  be  served  on  the  person  in 
possession  and  also  on  the  person  in  whose 
name  the  land  is  taxed,  if  a  resident  of  the 
county  where  the  land  is  situated.  Bro\rn  v. 
Pool,  81  Iowa,  455,  9:  767 

1 80.  One  who,  without  asserting  any  claim  of 
right  to  do  so,  herds  cattle  over  a  range  of  un- 
indosed  land  extending  from  1  to  2  miles  in 
area,  including  a  particular  quarter-section,  is 
not  in  possession  of  such  quarter-section  with- 
in the  meaning  of  a  statute  requiring  service 
of  notice  of  the  expiration  of  tbe  time  of  re- 
demption of  land  from  a  tax  sale  upon  the  per- 
son in  possession  thereof.  Id. 
181.  A  statute  requiring  service  of  notice  of  tlie 
expiration  of  the  time  for  redemption  from  a 
tax  sale  upon  the  person  in  whose  name  the 
land  is  assessed  does  not  require  the  purcliuser 
to  serve  such  notice  on  himself,  where  the 
land,  after  the  sale,  has  been  assessed  in  his 
name.                                                            Id, 

182.  The  insufficiency  of  an  affidavit  of  the 
^ving  of  notice  of  a  tax  sale  is  immaterial,  if 
It  is  satisfactorily  shown  that  the  notice  was 
in  fact  given.  SouUiwcrth  y.  Edmands,  152 
Mass.  203,  0:  118 

t  Wio  Must  Pay;  Corpcration  Taxes, 

See  also  supra,  125-127. 

183.  A  provision  that  in  case  the  mortgagee 
fails  to  pay  his  share  of  the  tax  it  shall  be  psid 
by  the  mortgagor  and  the  amount  applied  in 
reduction  of  the  mortgage  debt,  contained  in 
an  Act  providing  for  the  separote  taxation  of 
the  different  interests  in  mortgaged  real  estate, 
is  not  void  as  requiring  one  man  to  pay  the 
debt  of  another.  Detroit  Common  Council  v. 
i&mte,  91  Mich.  78,  16:  69 

184.  An  agreement  by  a  mortgagor  to  pay 
all  assessments  on  all  interests  in  the  land  will 
not  be  abridged  or  abrogated  by  a  subsequent 
statute  providing  for  the  separate  taxation  of 
the  different  interests  in  mortgaged  real  estate. 

Id, 

185.  Mere  assignment  of  a  mortgage  before 
the  levy  of  the  tax  upon  the  mortgage  interest 
will  not  discharge  the  obligation  of  the  as- 
signor to  pay  the  tax,  if  the  assignment  was 
made  after  the  date  which  the  statute  fixes  for 
its  assessment.  San  Oabrid  VaVey  Land  db 
W,  Co.  V.  Witmsr  Bros,  Co.  96  Cal.  623,  633, 

18:  466,  470 

186.  A  corporation  may  be  compelled  by 
statute  to  act  as  collector  of  a  tax  on  Its  secu- 
rities, by  deducting  it  from  the  interest  which 
has  become  due  thereon  and  returning  it  into 
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the  state  treasury,  instead  of  paying  it  to  the 
holders  of  the  securities.  Com,  ▼.  Delaware 
Divmon  Canal  Go,  128  Pa.  594,  8:  798 

187.  A  corporation  has  a  legal  standing  in 
court  to  contest  the  consiitutiouality  of  a  law 
requiring  it  to  deduct  from  the  interest  due  on 
its  obligations  the  amount  of  the  tax  on  them, 
and  pay  it  into  the  state  treasury,  instead  of  to 
the  holders  of  the  securities.  2d. 

188.  An  Act  requiring  a  corporation  to  retain, 
from  the  interest  due  on  its  bonds  Davuig  nego- 
tiable coupons  the  amount  of  state,  county,  and 
city  taxes  assessed  against  the  owners  of  the 
bonds,  is  invalid,  inasmuch  as  the  tax  is  void 
as  to  nonresidents,  and  the  corporation  cannot 
be  required  to  determine  as  to  each  coupon, 
whether  it  may  lawfully  reserve  the  tax  from 
the  interest  or  not  South  Nashville  Street  R, 
Co,  V.  Morrow,  87  Tenn.  406,  8:  868 

189  .Taxes  assessed  upon  the  gross  earnings  of 
a  railroad  are  taxes  upon  the  propertv  of  such 
road,  within  the  rule  which  requires  the  lessor, 
and  not  the  lessee,  to  pay  such  taxes,— especial- 
ly where  the  rent  to  be  paid  is  a  certain  pro- 
portion of  the  gross  earnings,  and  the  tax  law 
directs  the  lessee  to  pay  the  tax  and  deduct  it 
from  rent  due  the  lessor.  Vei^mont  &  C.  li. 
Co,  v.  Vermont  C.  R  Co.  Q^  Vt  1,  :^  Inters. 
Com.  Rep.  488,  10:  668 

g.  Payment;  Eemedies  as  between  Individuals, 

190.  The  payment  of  the  whole  of  the  annual 
tax  on  the  general  earnings  of  a  railroad  com- 
pany on  the  date  upon  which,  under  tlie  Da- 
kota Act  of  March  9.  1888,  only  the  first 
installment  thereon  had  become  due,  is  a  valid 
payment  and  a  satisfaction  of  the  whole  tax  for 
the  year,  and  not  merely  of  the  first  install- 
ment. Northern  Fae,  B.  Co,  v.  Baymond 
2  Inters.  Com.  Rep.  »21,  5  Dak.  856,  1:  738 

191.  Since  a  state  tax  on  the  gross  receipts 
of  railroad  companies  was  held  valid  prior  to 
the  decision  in  Philadelphia  db  8,  M.  8,  8,  Co. 
V.  Pennsylvania,  123  U.  8.  826,  80  L.  ed.  1200, 
the  lessee  of  a  railroad  cannot  be  compelled  to 
make  good  to  the  lessor  the  amount  which  it, 
before  that  decision,  in  obedience  to  a  state 
law,  deducted  from  the  portion  of  such  receipts 
belonging  to  the  lessor,  and  paid  to  the  State  as 
taxes,  even  though  a  part  of  such  receipts  came 
from  interstate  commerce,  and  were  therefore 
not  taxable  under  that  decision.  Vermont  <f- 
C,  B.  Co,  V.  Ve)^mont  C,  B,  Co,  68  Vt  1,  8 
Inters.  Com.  Rep.  488,  10:  668 

192.  A  notice  by  the  lessor  of  a  railroad  to  its 
lessee  not  to  pay  certain  taxes,  because  of  their 
invalidity,  which  have  been  assessed  under 
state  laws  requiring  the  lessee  under  heavy 
penalties  to  pay  the  taxes  and  deduct  them 
from  the  rent  due,  will  not  entitle  the  lessor  to 
recover  their  amount  from  the  lessee  in  case 
they  are  paid  and  are  afterwards  adjudged  in- 
valid, if  it  made  no  offer  to  indemnify  the 
lessee  against  liability  in  case  the  taxes  were 
adjudged  void,  and  under  the  dedsiona  as  they 
then  stood  the  taxes  were  lawful.  Id, 

198.  One  who  redeems  property  in  which  he 
afterwards  becomes  a  tenant  in  common,  from 
a  tax  sale,  is  entitled  to  have  the  lien  kept  alive 
as  against  his  cotenant,  until  the  latter  shall 
have  paid  his  share  of  the  taxes,  if  there  are  no 
special  fiduciary  relations  between  the  parties. 
See  Zodez  to  Notes  Preeedlngw 


although  he  takes  no  steps  to  assert  and  pr& 
serve  his  lien,  as  prescribed  by  Mass.  Pub. 
Stat  chap.  12,  §§  63-65.  Hurleu  v.  HurUyt 
148  Mass.  444,  8:  178 

\u  JIu  of  Proceeds, 
See  also  supra^  I.  a 

194.  Proceedings  by  a  taxpayer  of  a  town  to 
compel  the  investment  by  a  countv  treasurer 
of  taxes  collected  from  railroads  in  the  town, 
in  a  sinking  fund  to  pay  the  town  bonds  issued 
in  aid  of  railroads  as  required  by  N.  Y.  Laws 
1869,  chap.  907,  as  amended  by  N.  Y.  Laws 
1^71,  chap.  288,  may  be  maintained  although 
such  taxes  have  been  paid  by  the  treasurer  to 
the  town  oflScers  and  used  for  town  purposes, 
since  the  fund  is  of  a  trust  character  and  can- 
not legally  be  diverted  from  its  purpose  by 
either  county  or  town,  through  their  ofiScers. 
and  the  proceedings  cannot  be  decided  on 
principles  applicablia  to  an  action  between  the 
town  and  the  county  in  which  the  former  by 
receiving  and  retaining  the  money  might  be 
estopped.     Oark  v.  Sheldon,  184  N.  Y.  833. 

19:  188 


IV.  Ldek. 
See  also  supra,  198. 

195.  There  is  no  lien  on  real  estate  for  taxes 
except  by  force  of  statute;  and  a  statute  creat- 
ing such  lien  must  be  strictly  construed,  and 
cannot  be  enlarged  by  construction.  Miller  v, 
Anderson,  1  S.  D.  53'J,  11:  317 

196.  The  right  of  a  lien  for  taxes  must  be 
governed  by  the  general  statutes  of  the  state 
on  the  subject  of  liens,  where  the  Legislature 
has  manifested  no  intention  of  giving  it  pe- 
culiar or  extraordinary  force.  Jd. 

197.  A  statute  making  taxes  upon  personal 
property  •*  a  lien  upon  any  real  estate"  of  tlie 
owner  does  not  make  such  lien  superior  to  a 

erlor  mortgage.  Id. 

tat  see  contr»t  case  following. 

198.  The  lien  for  personal-property  taxes 
imposed  upon  real  estate  by  Iowa  Code,  §  865. 
is  superior  to  liens  of  individuals  previousdy 
acquired  upon  such  real  estate.  New  England 
Loan  db  T,  Co,  v.  Young,  81  Iowa,  782, 

10:  478 
199.  Personal-property  taxes  assessed  against 
a  mortgagor  of  lands  after  a  foreclosure  sale 
thereof,  and  prior  to  the  extinguishment  of  the 
right  of  redemption  from  such  sale,  are  a  lien 
on  the  mortgaged  lands,  under  Iowa  Code. 
g  865,  which  provides  that  taxes  due  from  any 
person  upon  personal  property  shall  be  a  lien 
upon  any  real  property  owned  by  him.      Id. 


V.  Succession  Tax. 

Constitutional  Equality  of,  see  CoNSTirurros- 
AL  Law,  106. 

200.  Minnesota  statute  requiring,  as  a  con- 
dition precedent  to  probate  proceedings  for  the 
settlement  of  estates,  the  payment  to  the  county 
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treasnrer  of  specified  sums  arbitrarily  pre- 
ficribed  with  refereDce  to  the  value  of  the  estate 
in  question,  is  uuoonstitutional,  being  contrary 
to  Uiose  clauses  requiring  equality  of  taxation 
and  the  dispensation  of  Justice  freely  and  with- 
out purchase,  8tate»  J}avidson^  y.  Gorman 
40  Minn.  232,  8:  701 

201.  A  tax  on  property  acquired  by  inherit- 
ance is  not  unconstitutional  as  to  United 
States  bonds  included  in  the  property  of  the 
decedent  Wallace  v.  Myer»  (C.  G.  S.  D.  N. 
y.) 38  Fed.  Rep.  184,  4:  17X 

202.  The  provision  of  the  New  York  Act  of 
June  10,  1885,  that  an  estate  valued  at  less  than 
$500  shall  not  be  subject  to  the  collateral  in- 
heritance tax  applies,  not  to  the  whole  estate 
l^t  by  a  testator,  but  to  the  portion  of  propertv 
passing  to  the  legatee  or  devisee.  Be  Iiotr/s 
Estate,  112  N.  Y.  100,  2:  826 

203. The  residuary  estate  is  not  subject  to  any 
deduction  for  the  purpose  of  determining  the 
collateral  inheritance  tax  payable  thereon,  be- 
cause of  a  provision  of  the  will  directing  pay- 
ment of  the  tax  on  the  specific  legacies  as  an 
expense  of  administration.  BAOunJfs  Estate 
137  N.  Y.  77,  18:  709 

204.  A  tax  on  the  right  of  succession  under  a 
will  or  devolution  in  case  of  intestacy  is  im- 
posed by  the  New  Yorlc  Collateral  Inheritance 
Tax  Law  of  1887,  chap.  713,  amending  the  Act 
of  2885,chap.488,  although  the  language  of  the 
statute  is  '*all  property  which  shall  pass,  etc., 
.    shall  oe  and   is  subject  to  a  tax." 

Id, 

205.Money  received  under  a  power  of  appoint- 
ment created  bv  will  passes  ''by  will,"  within 
the  meaning  of  a  statute  taxing  collateral  in- 
heritances. Ee  StewarVi  Estate,  131  N.  Y. 
274,  14:  886 

206.  Contingent  interests  under  a  power  of  ap- 
pointment created  by  will,  although  not  capa 
ble  of  valuation  at  testator's  death,  may,  after 
they  have  become  vested  by  the  appointment, 
be  appraised  under  the  New  York  Collateral 
Inheritance  Act  of  1885,  §  13,  which  author- 
izes the  appointment  of  an  appraiser  "as  often 
and  whenever  occasion  requires,"  Id. 

Property  out  of  state. 

207.Per8onal  property  of  a  resident  decedent, 
wheresoever  situated,  whether  within  or  with- 
out the  state,  is  subject  to  the  New  York  Col- 
launil  Inheritance  Laws.  Jie  Swift's  Estate, 
137  N.  Y.  77,  18:  709 

208.  Keal  estate  situated  out  of  the  state, 
owned  by  a  decedent  residing  in  the  state  at 
the  time  of  his  death,  is  not  subject  to  the  Col- 
lateral Inheritance  Tax  Laws  of  New  York 
even  after  it  has  been  converted  into  money 
which  is  iu  the  hands  of  the  executors.  Id, 
Nonresident  decedent. 

209.  N.  Y.  Act  1885,  §  1,  did  not  impose  a 
succession  tax  upon  propertv  passing  by  will 
or  intestacy  from  a  nonresident  of  the  state 
to  his  collateral  relatives.  People  v.  Shencood. 
118  N.  Y.  174,  3:  464 

210.  Personal  property  of  a  nonresident,  in 
vested  or  habitually  kept  within  the  State,  it 
subject  to  the  collateral-inheritance  tax  imposed 
by  N.  Y.  Laws  1887,  chap.  713,  §  1,  on  proper- 
ty of  a  resident  which  passes  b^  wiU  or  by  the 
intestate  laws  of  the  State,  or,  if  the  decedent 
was  a  nonresident,  on  pronerty  "within  tin 
State."    BeBomaine,  127  N.  Y.  80.  12:  401 

See  Index  to  Notes  Preeedln^, 


211.  The  words  "being  in  this  state,"  m 
Md.  Code  1888,  art.  81,  g  106,  imposing  a 
collateral  inheritance  tax  upon  *'all  assets 
...  of  every  kind  passing  from  any  per- 
son who  may  die  seised  and  possessed  thereof, 
being  in  this  State,"  refer  to  the  property,  and 
not  to  the  person;  and  propertv  actually  with- 
in the  State,  although  for  otner  purposes  it 
may  be  treated  as  constructively  elsewhere, 
because  of  the  owner's  nonr<^dence,  is  subject 
to  the  tax.    8tate  v.  Dalrymple,  70  Md.  :^94, 

3:  878 

212.  The  interest  of  a  nonresident  at  the  time 
of  his  death,  in  the  estate  of  his  deceased 
brother  within  the  State,  consisting  of  bank 
stock,  and  other  stocks,  bonds,  and  cash,  is 
nroperty  within  the  State,  subject  to  the  Mary- 
land collateral-inheritance  tax.  Id, 
Gift  to  foreign  corporations. 

213. Exemption  of  a  forei«::n  corporation  from 
taxation  under  the  laws  of  the  Jurisdiction 
of  origin  does  not  withdraw  it  from  the  opera- 
tion of  the  New  York  Collateral  Inheritance 
Tax  Law.  Oatlin  v.  Tnriity  College,  113  N. 
Y.  133,  8:  806 

214.  A  statute  conferring  upon  a  corporation 
a  limited  privilege  of  taking  and  holding  prop- 
erty in  the  state  does  not  relieve  it  from  a  lear- 
acy  du^.    Be  Primers  EstaU,  136  N.  Y.  347. 

18:  718 
Charitable  gifts. 

215.  The  exemption  of  "any  religious,  edu- 
cational .  .  .  or  charitable  corporation,  or 
corporation  organisKed  f or  .  .  .  other  than 
business  purposes,"  from  the  collateral  inherit- 
ance tax  by  N.  Y.  Laws  1890,  chap.  558,  ex- 
tends only  to  domestic  corporations.  Id, 

216.  Legacies  to  religious  societies  and  col- 
leges not  exempted  from  taxation  by  charter 
or  special  laws  are  liable  to  a  collateral-inherit- 
ance tax  under  the  New  York  law  of  1887,  sub- 
jecting to  its  provisions  all  property  which 
shall  pass  by  will  to  any  "body,  politic  or  cor- 
porate, .  .  .  other  than  to  .  .  .  the  societies, 
corporations,  and  institutions  now  exempted  by 
law  from  taxation."  CatUn  y.  Trinity  OoU/ege 
118  N.  Y.  133,  3:  806 
Gifts  to  Illegitimates. 

217.  Under  the  Pennsylvania  Law  exempt- 
ing from  the  collateral-inheritance  tax  property 
passing  to  children  and  lineal  descendants  bom 
in  lawful  wedlock,  a  legacy  bequeathed  to  an 
illegitimate  son  is  subject  to  such  tax,  although 
by  an  Act  of  the  Legislature  such  son,  previous 
to  the  death  of  the  testator,  was  made  the  heir 
of  the  latter  and  capable  of  inheriting  his 
property  as  if  he  had  been  begotten  in  lawful 
wedlock.     Cam,  v.  Ferguson,  137  Pa.  505, 

10:  840 


Right  of  Action  of,  see  Action  or  Suit,  12. 
('Osts  of  Suit  by,  see  Costs  and  Fees,  4. 
Kstoppel  of,  see  Estoppel,  47. 
Injimction  for,  see  Injunction,  84-87,  92, 94. 
Suit  to  Vacate  City  Contract,  see  Hunicifai* 

COBPORATIONS,  127. 
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TEACHER-TELEGRAPHS,  II.  a. 


TEACHER. 

Libel  of,  see  Libel  and  Slandbb,  28. 
Discharge  of,  see  Mastbb  and  Sebvant,  7» 
In  General,  see  Schools,  II. 


TEAMSTER. 


Exemption  of,  see  Levy  akd  Seizure,  18. 
License  of,  see  License,  83. 


TELEGRAPHS. 


I.  Franchises;  Construction  and  Opera- 

tion. 

II.  Messages. 

a.  Liability  (u  to  Transmisiion  Oener- 

ally. 

b.  Suffldenep  of  Notice  of  Oontenta, 

c.  StipuUitions  and  Conditions, 

d.  Penalties, 

Judicial  Notice  of  Use  of,  see  Eyidbncb,  88. 

Best  Evidence  of  Message,  see  Evtdencb,  268, 
269. 

For  Message  as  Evidence,  seeEyiDSNCE,  886. 

Parol  Proof  of  Meaning  of  Message,  see  Evi- 
dence, 897. 

Message  as  Evidence,  see  Eyidbncb,  562. 

Action  on  Contract  hj  Agent  with,  see  Ac- 
tion OR  Suit,  24. 

Form  of  Action  for  Penalty,  see  Action  ob 
Suit,  54. 

Damages  for  Breach  of  Contract  as  to,  see 
Damaobb,  67-72. 

Damages  for  Mental  Anguish  in  Case  of,  see 
Damages,  221-228. 

As  New  Servitude,  see  Eminent  Domain,  180. 

Relevancy  of  Evidence  as  to  Damages  for 
Default,  see  Evidence,  724.  725. 

For  Fires  Caused  by  Wire,  see  Fires,  8. 

Poles  in  Streets,  see  Highways,  28. 

For  Obstruction  of  Highway  by  Wire,  see 
Highways,  115. 

Complaint  for  Penalty,  see  Pleading,  197, 

Demurrer  to  Complaint  for  Penalty,  see 
Pleading,  248. 

Sending  Message  on  Sunday,  see  Sunday,9,18. 

Tax  on,  see  Taxes,  53,  130. 

Instructions  as  to  Duty  to  Deliver  Message, 
see  Trial,  290,  291. 

See  also  Telephones,  1,  5. 


L   Fbanchisbb;    Conbtruction    and  Ope- 
ration. 

1.  Legislative  authority  to  a  telegraph  com- 
pany to  construct  its  lines  along  and  upon  any 
public  roads  and  highways  grants  to  it  no  in- 
terest in  the  streets  of  the  city,  but  must  be 
construed  as  conferring  a  license  which,  al- 
though acted  on,  may  ti  revoked  by  the  Legis- 
lature whenever  the  public  interest  requires, 
or  as  an  exercise  of  the  police  power,  and  there- 
fore not  beyond  the  control  of  future  legisla- 
tion. American  Rapid  Teleg.  Co,  v.  Hess,  125 
N.  Y.  641,  13:  464 

See  Index  to  Notes  Preeedlngw 


2.  Granting  a  telegraph  company  a  fran- 
chise to  construct  its  line  along  and  upon  dty 
streets  will  not  be  construed  as  an  abdicatioo 
of  the  police  power  over  such  streets;  but  if 
^e  poles  and  wires  become  a  serious  obstmo 
tlon  or  nuisance  therein,  provisiona  may  be 
made  for  their  removal;  and  for  that  purpoee 
the  company  may  lawfidlybe  directed  to  place 
its  wires  under  ground,  commissioners  may  be 
appointed  to  see  that  the  work  is  done,  and  a 
contract  made  for  the  construction  of  conduits 
in  which  the  wires  can  be  plaoMi,  and,  if  after 
due  notice  they  are  not  lemoYed,  they  may  be 
cut  down.  Id. 

8.  State  legislation  compelling  electric  wires 
in  the  streets  of  a  city  to  be  placed 
the  surface  of  the  streets,  although  such  streets, 
being  letter-carrier  routes,  are  all  post  roads, 
is  an  exercise  of  police  power,  and  is  not  an 
unlawful  attempt  to  regulate  commerce  or  an 
invasion  of  the  rights  of  a  telegraph  company 
as  a  business  agency  of  the  general  govemmeni, 
under  the  Act  of.  Congress  of  July  4,  1866 
(U.  B.  Kev.  Stat  tit.  65),  to  owrate  ita  Unes 
over  "  any  post  road  of  the  tlnited  States." 
Western  U.  Teleg,  Co,  v.  New  York  (C.  C.  S. 
D,  N.  Y.)  2  Inters.  Com.  Rep.  583,  38  Fed, 
Rep.  562,  8:  449  ;  American  Bapid  Teleg.  0\ 
V.  Hess,  125  N.  T.  041,  18:  454 

4.  The  privilege  of  a  telegraph  coropanv 
which  is  a  busineBS  agency  of  the  general  gov- 
ernment, to  maintain  its  wires  along  the  atmc- 
ture  of  an  elevated  railroad  in  the  streeta  of  a 
city,  such  railroad  being  an  independent  post 
road  of  the  United  States,  cannot  be  destroyed 
by  state  legislation.  Western  U.  Teleg,  Co.  v. 
New  York  (Q,  C.  B.  D.  N.  Y.)  2  Inters.  Com. 
Rep.  583,  88  Fed.  Rep.  552,  8:  449 

5.  A  statute  confirming  a  contract  between 
commissioners  for  placing  electric  wires  nnder 
ground,  and  a  subway  company,  to  lay  tub- 
ways  for  such  wires,  is  none  the  less  an  exer- 
cise of  police  power  because  It  gives  to  sndi 
company  special  privileges,  but  no  ezdnsive 
privileges  or  franchises.  Id, 


n.  MBSSAGBa. 

a.  Liability  as   to    Transmission  OsneraUy. 

6.  Failure  by  a  telegraph  company  to  trans- 
mit and  deliver  a  message  in  the  form  or  lan- 
guage in  which  it  was  received  is  prima  facie 
evidence  of  negligence,  for  which  the  compa- 
ny is  liable.  WenUm  U.  Teleg,  Co,  v.  Sfwrt, 
53  Ark.  434,  9:  744 

7.  A  prompt  delivery  is  of  the  essence  of 
a  contract  to  transmit  a  telegram,  and  a  fail- 
ure in  that  respect  is  such  a  breach  as  will 
authorize  the  recovery  back  of  the  considera- 
tion paid.  Wesitem  XT,  Teleg,  Co,  y,  Adam*, 
75  Tex.  581,  6:844 

8.  Where  the  agent  of  a  telegraph  compa- 
ny declines  to  receive  compensation  for  trans- 
mitting a  message,  and  requests  the  sender  U> 
allow  the  expense  to  be  piud  by  the  person  to 
whom  the  message  is  sent,  the  company  can- 
not escape  liability  for  failure  to  transmit  the 
message,  on  the  ground  that  the  compensation 
was  not  paid  at  the  time  of  delivering  the  mes- 
sage to  the  agent.  Western  271  Te&,  Co.  v. 
Yopst,  118  Ind.  248,  8:  884 
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9.  On  an  admission  that  land  would  have 
"been  obtained  with  a  eood  title  if  a  telegram 
had  been  promptly  delivered,  for  delay  in  de- 
livering which  the  action  is  brought,  it  is  en- 
tirely immaterial  whether  the  alleged  agent  to 
whom  the  message  was  directed  had  written 
Authority  to  sell,  or  not  .dismfubr  v.  Western 
U,  Teleg.  Co.  66  Miss.  161,  8:  71 

10.  Eight  days'  delay  in  delivering  a  mes- 
sage sa^g,  **  Gome  in  haste  ;  your  wife  is  at 
the  pomt  of  death,"— though  the  receiver's 
place  of  business  was  well  known  and  within 
a  short  distance  of  the  office  of  the  company, 
whereby  he  was  prevented  from  being  pres- 
ent at  his  wife's  death,  or  attending  her  funer- 
al,— entitles  him  to  maintain  an  action  for  the 
tort  Young  v.  Western  U.  Teleg.  Co,  107  N. 
C  870,  9:  669 

11.  A  telegraph  company  which  has,  by  mis- 
take, changed  che  first  name  of  the  person  to 
whom  a  message  is  sent  from  "Sam"  to 
"Wm.,"  is  not  liable  for  damages  consequent 
on  the  failure  of  a  connecting  line  to  deliver 
the  message  promptly,  when,  by  the  exercise  of 
due  diligence  on  the  part  of  the  latter  compa- 
ny's agents,  it  would  have  been  delivered  to  the 
proper  person,  who  would  have  known  that  it 
was  intended  for  him,  and  thus  all  damages 
woidd  have  been  prevented.  Weetem  U,  TeUg. 
Co,  V.  Munford,  87  Tenn.  190,  8:  601 

12.  A  telegraph  company  is  not  the  agent  of 
the  sender  of  a  message,  so  as  to  render  the 
latter  liable  to  the  receiver  of  sudi  message  by 
the  terms  thereof,  as  negligently  altered  by  the 
conipany.  Pepper  ▼,  Western  tf.  Teleg.  Co. 
87  Tena.  654,      ^  4:  660 

To  whom  compaajr  liable. 

18.  The  question  as  to  who  may  maintain  a 
ffuit  for  damages  for  delay  in  delivering  a  tele- 
cram  does  not  depend  upon  the  payment  of  the 
fee,  or  upon  the  question  whether  the  sender 
bad  been  previously  constituted  an  asent  for 
that  purpose  by  the  party  to  whom  the  despatch 
is  sen^  but  upon  the  question.  Who  was  in  fact 
to  be  served  and  who  was  damaged.  Western 
U.  Teleg,  Co.  v.  Adams,  76  Tex.  581,    6s  844 

14.  Ignorance  of  the  relations  that  may 
exist  between  the  sender  and  receiver  of  a 
message  will  not  excuse  a  telegraph  com- 
pany for  its  neglect,  if  the  sender  intended  to 
serve  the  receiver  and  he  accepted  the  act 

Id. 

15.  Where  a  telegraph  company  to  whom  a 
man  offers  to  "pKf  in  advance  for  the  delivery 
to  him,  at  his  residence,  of  a  message  which  he 
expected  addressed  to  hhn  by  an  assumed  name, 
refused  to  accept  the  payment,  but  entered  his 
name  in  its  register  as  that  of  a  person  en- 
titled to  receive  messages  so  addressed,  and 
promised  to  deliver  such  message  when  re- 
ceived, it  is  liable  for  failure  to  make  such  de- 
livery. MUliken  v.  Western  U.  Teleg,  Ok 
HON.  Y.  408,  1:881 
Ihity  to  find  person  addreBsed* 

16.  The  care  and  diligence  to  find  the  per- 
son to  whom  a  telegram  is  addressed  must  be 
exercised  by  a  telegraph  company,  although 
the  message  is  addressed  in  care  of  another 
who  cannot  be  found.  Western  U,  Teleg,  Co. 
V.  Houghton,  82  Tex.  661,  16t  180 

l*mvd  of  agent. 

17.  A  telegraph  company  is  liable  where  its 

See  Index  to  If otee  Preeeding*. 


agent  sends  a  false  messa^  prepared  by  him- 
self to  a  party  who  receivea  it  in  the  usual 
course  of  business,  and  in  good  faith  acted  up- 
on it  to  his  damaffe.  McCord  Y.  Western  U, 
TOeg.  Co.  89  Minn.  181,  1:  148 

18.  Where  the  agent  of  a  telegraph  company, 
who  was  also  agent  of  an  express  company, 
sent  a  forged  despatch  to  a  merchant  request- 
ing him  to  forward  money  to  his  correspond- 
ent to  purchase  grain,  ana  the  telegram  was 
received  and  complied  with,  and  the  money 
was  intercepted  and  converted  to  his  own  use 
bv  the  agent,  the  tele^ph  company  is  liable, 
although  an  action  might  also  have  been  main- 
tained against  the  express  company.  Id. 

b.  Svffideney  of  Notice  of  Contents. 

As  to  Measure  of  Damages  Generally,  see 
Dahagbs,  67-72,  221-228. 

19.  A  telef^ram  does  not  become  a  cipher 
communication,  by  abbreviations  which  are 
commonly  used  in  trade  and  understood  by 
the  telegraph  company.  Pepper  v.  Western 
U.  Teleg.  Co.  87  Tenn.  564,  4:  660 
20.  D^y  in  deliveiinz  a  telegram  stating  the 

death  and  time  of  burliu  of  a  person  referred  to 
merely  as  "  WiUie,"  without  notice  of  his  rela- 
tion to  the  person  addressed,  will  not  subject 
the  company  to  an  action  for  damages  based 
solely  on  tnjuiy  to  fraternal  feelings  irom  ina- 
bility to  attena  the  funeral.  Only  such  dam- 
ages as  might  naturally  result  ttom  a  failure  to 
receive  the  message  will  be  considered  as  being 
within  the  contemplation  of  the  parties  to  the 
contract.  Western  XT.  Teleg,  Co.  T.  Brff^/^n 
15  Tex.  728,  8:  766 

21.  Failure  to  disclose  the  relationship  of 
the  parties  to  a  telegraph  company  when 
sending  a  message  stating  that  a  person  named 
is  dying,  and  saying,  ''Come  auidc,"  will  not 
prevent  a  recovery  of  damupes  for  suffering  on 
account  of  the  inability  of  the  receiver  to  be 
with  a  dying  brother  because  of  delay  in  deliver- 
ing the  message.  Western  U.  t^,  Ca.  r. 
Adams,  75  Tex.  581,  6:  844 

22.  A  message  reading,  *  'My  wife  is  very 
ill;  not  expected  to  live,''--is  sufiScient  to  in- 
form the  company  that  mental  anguish  will 
probably  result  trom  its  failure  to  deliver  the 
message  promptly.  Beese  v.  Western  U.  Teleg. 
Co.  123  Ind.  294,  7:  688 

28.  The  question  whether  telegraph  des- 
spatches  are  sufficient  to  inform  the  opmtorof 
their  meaning  and  of  the  possible  ride  of  loss 
by  mistake  is  not  to  be  determined  solely  by 
the  despatches  themselves,  but  all  the  facts  and 
circumstances,  including  previous  messages 
sent  by  the  operator,  may  be  oonsiderrvi. 
Postal  Teleg.  Cable  Oa.  y.  Lathrop,  181  HI. 
75,  7:  474 

24.  Where  enough  appears  in  a  telegraph 
message  to  show  that  It  relates  to  a  commercial 
business  transaction,  it  Ib  sufllcient  to  charge 
the  company  with  damages  resulting  from  its 
negligent  transmission,  although  the  operator 
may  not  be  able  to  understand  its  mean- 
ing as  to  quantity,  quality,  price,  etc.,  as  the 
sender  and  the  party  to  whom  it  is  sent  under- 
stand it  Id. 

25.  A  message  saying,  "Please  buy  in  ad- 
dition to  thousand  August    1000   cheapest 
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month/'  Is  sufElclently  explicit  to  charge  a 
telegraph  company  with  the  losa  resulting 
from  inexcusable  mistake.  Id, 

26.  The  fact  that  a  telegraph  company  was 
not  able  to  foresee  the  exact  amount  of  pecu* 
niary  loss  which  its  negligence  in  transmitting 
a  message  was  likelv  to  cause  will  not  relieve  it 
from  liability  for  damages  for  negligence  in 
transmission,  if  the  subject  to  which  the  de- 
spatch related  was  understood  by  the  company. 
Pepper  v.  Western  IT,  Teleg.  Oo.  87  Tenn.  554t 

4:  660 

c.  Stiputatione  and  Conditions, 

27.  A  stipulation  by  a  telegraph  company 
limiting  its  liability  for  mistakes,  whether 
negligent  or  otherwise,  in  transmitting  mes- 
sages, unless  they  are  repeated,  is  not  unlaw- 
ful. Western  U.  Teleg,  Co,  v.  Stevenson,  128 
Pa.  442,  6:  616 
See  contra*  cases  next  following. 

28.  A  stipulation  on  the  blanks  or  a  telegraph 
company,  that  the  company  shall  not  be  liable 
for  mistakes  in  the  transmission  of  anrepeated 
messages  beyond  the  amount  received  for  send- 
ing, is  against  public  policy  and  void  so  far  as 
concerns  mistakes  occasioned  by  the  negli- 
gence, whether  ordinary  or  ^oss,  of  the  com- 
pany or  its  servants.  Gillts  v.  Western  U, 
Teleg,  a?.61  Vt.  461,  4:  611;  Pepper  v.  West- 
ern V,  Teleg,  Co.  87  Tenn.  554,  4:  660; 
Western  IT.  Teleg.  Co,  v.  Sluyrt,  58  Ark.  434, 

9:  744 

29.  Astipulation  restricting  the  liability  of  a 
telegraph  company  for  negligence  is  void  in 
respect  to  mistakes  in  transmission,  as  well  as 
to  delay.  Brown  v.  Postal  Teleg,  Cable  Co,  (N. 
C.)  Ill  N.  0.  187,      •  17:648 

30.  A  stipulation  in  a  telegraph  blank  ex- 
empting the  company  from  liability  for  mis- 
takes and  delays  in  the  transmission  of  unre- 
peated  messages  will  not  prevent  recovery  of 
the  full  damages  occasioned  by  a  mistake 
resulting  from  the  negligence  of  the  company's 
servants.  Wertzy,  Western  U.  Teleg,  Co.  (Utah) 
7  Utah,  446,  13:  610 

81.  A  limitation  of  the  amount  of  liability  for 
mistakes  or  delays  in  telegrams  to  fifty  times 
the  sum  received  for  sending,  unless  specially 
insured,  is  void  as  to  mistakes  caused  by  negli- 
gence. Broum  v.  PosUU  Teleg,  Cable  Co.  Ill 
N.  C.  187,  17:  648 

82.  The  rule  that  a  telegraph  company  can- 
not stipulate  against  its  own  negligence  will  not 
prevent  a  stipulation  re<}uiring  a  claim  to  be 
presented  within  a  certain  time.  Western  U, 
TeUg,  Co.  v.  Dougherty,  54  Ark,  221,  11:  108 

38.  Sixty  days  is  not  an  unreasonable  time 
within  which  to  require  a  claim  to  be  presented 
against  a  telegraph  company,  when  the  con- 
tract so  provides.  Id. 
34.  A  stipulation  that  a  telegraph  company 
will  not  be  liable  for  damages  unless  a  claim 
is  presented  within  sixty  days  applies  to  a 
failure  to  deliver  caused  by  negligence.      Id. 
85.  Astipulation  in  a  contract  by  a  telegraph 
company,  that  it  will  not  be  liable^  for  damages 
unless  a  claim  is  presented  ''within  sixty  days 
after  sending  the  message,"  does  not  require 
any  notice  or  demand  to  fix  the  liability  of  the 
company,  where  there  is  a  total  failure  to  trans- 
See  Index  to  Notes  Preceding 


mit  the  message.      Western  U,  Teleg,  Co.  v. 
Topst,  118  Ind.  248,  8:  £24 

86.  A  printed  condition  on  a  telegraph  blank. 
"  This  company  is  hereby  made  the  agent  of 
the  sender,  without  liability  to  forward  any 
message  over  the  lines  of  any  other  company 
when  neoessaiy  to  reach  its  destination,"  ia  rea- 
sonable. Western  U,  Teleg,  Co,  v.  Munford^ 
87  Tenn.  100,  8:  601 

87.  A  limitaUon  of  the  liability  of  a  tele> 
graph  company,  created  by  a  provision  in  it^ 
contract,  cannot  be  extended  beyond  the 
words  creating  the  limitation.  Western  U. 
Teleg,  Co.  y.  fopst,  118  Ind.  248,        8i  884 

d.  Penalties, 

88.  Payment  by  a  telegraph  company  of 
expenses  incurred  by  a  person  by  reason  of 
nondelivery  of  a  telegram  will  not  bar  an  ac- 
tion for  a  penalty,  umess  received  in  full  set- 
tlement or  by  way  of  accord  and  satisfaction. 
Western  XT,  Teleg,  Co,  v.  Taylor,  84  Ga.  408. 

8:  189 

89.  The  right  to  recover  a  statutory  penalty 
for  failure  to  transmit  a  telegram  is  dependent 
upon  a  valid  contract  to  transmit  the  mes- 
sage. Western  U,  Teleg.  Co.  v.  Topei,  118 
Ind.  248,  8:  884 

40.  After  receiving  a  telegram  for  transmission 
and  accepting  payment  for  the  same,  the  com- 
pany cannot  defend  an  action  for  the  statutory 
penalty  Incurred  by  failure  to  deliver  it  with 
due  promptness,  on  the  ground  that  the  con- 
tents of  the  telegram  related  to  a  aale  of  fu- 
tures, and  consequently  to  an  illesal  transac- 
tion. Chayy,  Western  U.  Teleg,  Co.  87  Ga. 
850,  14:  96 

41.  A  notice  of  default  on  the  part  of  a  tel- 
egraph company  being  required  by  the  con- 
tract as  a  condition  of  recovery  for  breach  of 
the  contract,  a  statutory  penalty  for  violation 
of  the  duty  created  by  the  contract  cannot  be  re- 
covered unless  such  notice  has  been  given* 
Western  U,  Teleg,  Co,  v.  Topst,  118  Ind.  248» 

8:  884 
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Interference  with,  by  Street  Railways, 

Elbctbical  Uses  and  Apfliancrs,  1-4. 
Map  of  Line,  see  Emutknt  Domatk,  56. 
As  New  Servitude,  see  EiimBNT  Doxadt, 

188-186. 
Proof  of  Conversations  on,  see  £yn)KNCE» 

688,684. 
For  Fires  Caused  by  "Wire,  seeFiREB,  8. 
For  Injury  to  Traveler  on  Highway  by  Wlre» 

see  HianwATs,  141. 
Patent  for,  see  Patents,  6, 17. 

1.  A  telephone  company  cannot  discriml- 
nate  between  those  with  whom  it  does  busi- 
ness, so  as  to  allow  its  facilities  to  one  tele- 
graph company,  and  not  to  another.  Conh- 
mercial  U.  Teleg.  Co.  y.  Neu>  £>ngland  Tdeph. 
dk  Teleg,  Co,  61  Vt."  241,  6;  161 

2 .  A  telephone  company  is  not  warranted  in 
discriminatmg  between  those  to  whom  it  sbsU 
furnish  its  facilities,  because  iu  contract  lyy 
wbidi  it  holds  a  license  of  the  patent  prohibits 
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It  from  snowing  certain  porttons  of  the  public 
to  use  the  patent,  as  such  a  contract  is  a^iost 
public  policy  and  void.  Such  contract  is  not 
sustained  by  the  provision  of  XJ,  S.  Rev.  Stat. 
£4884,  giving  a  patentee  the  exclusive  right  to 
make,  use,  or  vend  the  patent.  Id^ 

8.  A  telephone  company  having  special 
franchises  and  ^nviieges,  Including  the  right 
of  eminent  domain,  is  subject  to  public  regula- 
tions; and  the  State  has  power  to  fix  and  pre- 
scribe a  maximum  rate  to  be  charged  by  it  for 
telephone  service.  Bt,  LouU  ▼•  Bell  Tdeph. 
Co.  96 Mo.  628,  8:  878 

4.  The  provision  of  a  city  charter  giving 
power  to  license,  tax,  ami  rugulaic  business  of 
various  kinds,  including  that  of  telephone  com- 
panies, does  not  confer  power  to  fix  the  rates 
to  be  charged  by  a  telephone  company,  nor  is 
such  power  included  in  the  general  police 
power  of  a  municipal  corporation.  Id. 

5.  A  corporation  organized  under  an  Act  to  in- 
corporate  and  regulate  telegraph  companies 
may  operate  and  condemn  a  route  for  a  tele- 
phone line.  6kUe,  Duke^  y.  CnUral  New  Jerteg 
Telepk.  {Jo.  68  N.  J.  L.  (24  Vroom)  841, 

11:  664 

6.  A  franchise  granted  to  a  telephone 
company,  of  constructing  and  operating  its 
lines  along  and  upon  streets,  is  subordinate  to 
the  rights  of  the  public  in  the  street  for  the 
purpose  of  traveL  Qindnnaii  IncUnsd  Fiam 
li.  Uo,  V.  City  db  S.  Teleg.  Auo,  48  Ohio  M. 
890,  18:  684 

7.  Injury  caused  by  electricity  generated  by 
a  thunder  storm  In  a  telephone  wire  which 
is  negligently  allowed  to  hang  across  a  high- 
way so  low  that  a  traveler  comes  in  contact 
with  it  in  the  dark  renders  the  telephone  com- 
pany liable,  as  the  wire  fumishea  the  means 
by  which  the  dangerous  force  was  communi- 
cated and  the  injury  caused.  8outh/wettem 
Teleg.  A  Teleph.  Co.  v.  BMnaan  (0.  0.  App. 
6th.  C.)  16:  646 
See  also  Highwats,  115, 141, 


TELLER. 


Of  Bank,  Libel  of,  see  Libbl  and  Slandbb. 
24. 


TELLTALE. 


For  Railroad  Bridge,  see  Mastkb  aitd  Ssb- 
YAKT,  60,  108. 


TEMPERANCE. 

Charitable  Gift  to  Promote,  see  Charitiss. 
81. 


TENANCY  AT  WILL. 

See  Lakdlobd  akd  Tenant,  19-23. 
See  Index  to  Nolee  Precedincsi 


TENANTS  IN  COMMON. 

See  COTENANOT. 


TENDER. 

Of  Bid,  see  Auctton,  1. 

Of  Fare  on  Street  Car,  see  Carkiers,  215^ 

216. 
As  Condition  of  Setting  Aside  Tax  Deed,  see 

Cloud  on  Title,  10. 
Of  Performance  of  Contract,  see  Contbacts, 

292. 
As  Condition  of  Rescission,  see  Contracts, 

888. 
Effect  of,  on  Costs,  see  Costs  and  Fbbs,  9. 
As  Element  of  Damages  in  Condemnation 

Cases,  see  Damages,  166, 168. 
Judicial  Notice  of,  see  Evidenoe,  89-42. 
Opinion  as  to,  see  E\tdence,  506-510. 
Of  Legacy,  see  Executobs  and  Administba- 

tors,  188. 
To  Extinguish  Pledge,  see  Pledge  and  Col- 
lateral Seouritt,  28,  24. 
Precedent  to  Repleyin,  see  Repleyin,  4,  6. 
Of  Property  Sold,  see  Sale,  11,  12. 
Of  Deed,  see  Speoifio  Peefohmancb.  26. 

1.  A  tender  by  a  debtor  to  a  creditor  who 
in  good  faith  asserts  that  the  amount  tendered 
is  insufBcient  Is  not  good  if  coupled  with  con- 
ditions the  acceptance  of  which  will  involve 
an  admission  that  no  more  is  doe.  Moat^e  v. 
Norman.  51  Minn. — ,  18:  869 

2.  A  demand  for  the  surrender  of  notes 
will  prevent  a  tender  from  being  effectual  so 
as  to  discharge  a  chattel  mortgage  securing  the 
notes,  where  the  creditor  in  good  faith  claims 
that  a  larger  sum  Is  due.  Id, 

3.  Tender  of  the  amount  due  upon  a  prom- 
issory note  secured  by  a  chattel  mor&age, 
though  made  after  the  note  has  matured,  ex- 
tingiushes  and  discharges  the  lien  of  the  mort- 
gage. Moore  v.  Norman^  43  Minn.  428,  9:  66 

4.  It  is  not  necessary  to  keep  a  tender  good 
by  bringing  the  money  Into  court,  where  an 
action  is  brought  by  a  mortgagee  to  obtain  pos- 
session of  chattels  after  a  tender  of  the  debt  has 
been  made.  Id, 

6.  To  extinguish  the  lien  of  a  chattel  mort- 
gage by  a  tender,  the  proof  should  be  clear  that 
the  tender  was  fairlv  made  and  deliberately 
and  IntentionaUy  refused  by  the  mortgagee, 
that  sufficient  opportunity  was  afforded  for  the 
latter  to  ascertain  the  amount  due,  and  that  a 
sum  sufficient  to  cover  the  whole  amount  due 
was  absolutely  and  unconditionally  tendered. 

Id* 

6.  A  tender  of  the  whole  sum  which  is  in  fact 
due  on  a  mortgage,  and  a  refusal  to  accept  it, 
did  not  discharge  the  security  if  the  refusal 
was  accompanied  by  a  bona  fide  claim  of  right 
which  was  believed  in  by  the  creditor,  and 
was  not  wantonly  put  forward  as  a  cover  to  a 
wrong  purpose.  Xfnion  Mut,  L.  Ins,  Co.  t. 
Union  Mills  Plaeter  Co.  (C.  C.  W.  D,  Aiich.) 
87  Fed.  Rep.  286,  8:  90 
To  stop  interest. 

7.  The  obligor  upon  bonds,  reserving  the 
right  of  redemption  after  a  certain  time,  maVp 
upon  electing  to  redeem,  demand,  as  a  conal* 
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tion  of  payment,  the  surrender  of  all  coupons 
in  the  possession  of  the  holder  of  the  bonds, 
includmg  those  past  due  and  detached,  as  well 
as  of  the  bonds  tJiemselves;  and  a  tender  of  the 
amount  due  on  such  bonds  and  coupons  with 
the  demand  of  their  surrender  will  be  suffi- 
cient to  stop  the  running  of  interest,  although 
it  is  not  accepted  because  of  an  unwillingness 
to  surrender  coupons  past  due.  Bailey  v. 
Buchanan  County,  115  N.  Y.  297,        6:  668 

8.  A  deposit  by  executors  for  a  legatee  of  a 
sum  which  does  not  equal  the  amoimt  of  the 
legacy  and  interest  then  due,  and  which  the 
legatee  refuses  to  accept  as  a  partial  payment, 
will  not  stop  interest  on  the  legacy  or  any  part 
thereot     Welch  v.  Adarm,  152  Mass.  74, 

9:  844 

9.  Depositing  the  purchase  price  of  real  es- 
tate in  a  bank  after  demanding  a  convevance 
and  making  tender  of  the  amount  due  will  not 
relieve  the  purchaser  from  paying  interest 
thereon  until  it  is  accepted  by  the  vendor  under 
a  decree  of  specific  performance,  if  he  does  not 
inform  the  vendor  of  such  deposit  or  place  it 
at  his  disposal,  and  subsequently  draws  it  out 
and  uses  it  in  his  busineBS,  at  the  same  time 
being  in  possession  of  the  premises,  receiving 
the  rents  and  profits,  without  paying  rent,  al- 
though he  is  at  all  times  prepared  to  pay  the 
amount  on  demand.  Bandars  v.  Bryer,  152 
Mass.  Ul,  Os  M6 


TENEMENT-HOUSE. 


See  Buildings,  19. 


TERMS. 

Of  Courts,  Bee  Coubtb,  92. 


TERRITORIES. 


Citizenship  in,  seeCouBTS,  188. 

An  Act  continuing  the  Nebraska  Criminal 
Code  in  force  in  Oklahoma  Territory,  as  to 
all  crimes  committed  and  criminal  prosecu- 
tions then  pending,  after  the  time  when  it 
would  expire  under  the  provisions  of  the  or- 
ganic Act  of  the  territory,  is  within  the  power 
of  the  Legislative  Assembly  over  **all  right- 
ful subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United 
States."    BkcparU  larkini,  1  Okla.  58, 

11:  418 


TEST  OATH. 

See  Officers,  1. 


THEATERS. 

Rights  of  Negroes  in.  see  Civil  Bights,  1,  2; 

Constitutional  Law,  85. 
License  of,  see  License,  31. 
On  Sunday,  see  Sunday,  5. 
See  Index  to  Notes  Preeediaff* 


THREATS* 

As  Blackmail,  see  Blackmail,  1. 
Procuring  Discharge  of  Servant  by,  sec  Case, 

8,4. 
Evidence  of,  see  Etidbnob,  629-682. 
Evidence  on  Trial  for,  see  Evtoence,  817. 
As  to  Threat  to  KUl,  see  Homioide,  7. 


THRESHIirO-MACHINE. 

As  Dangerous  Agency,  see  NBOuesHCX,  30. 


TICKET  BROKERS. 

«To  sell  or  deal  in  tickets  issued  by  a 
railroad  company,"  which  is  prohibited  by 
statute  unless  done  by  a  duly  authorized  agent, 
does  not  mean  the  sale  of  a  single  ticket  which 
a  person  may  happen  to  have  that  he  cannot 
use,  but  applies  onlv  to  the  business  of  selling 
or  buying  and  selling  such,  tickets.  8iate  v. 
May,  109  1^.  C.  786,  i4s  5M 


TICKETS. 


For  Passengers,  sec  Carriers,  193-229. 
Conversion  of,  by  Agent,  see  Tkovkr,  10. 


TIE. 

In  Vote,  see  Yoterb  aiitd  Elbctionb,  105. 


TIMBER. 

Bale  of,  by  Parol,  see  Contracts,  89. 
Guaranty  of  Payment  for,  see  Guarakty,  11. 
Inlimction  agamst  Cutting,  see  Homxsiead, 

17. 
Cutting  by  Mortgagor,  see  Mobtgagx,  21, 
Partition  of,  see  Partition,  8. 

One  tenant  in  common  cannot  convey  his 
interest  in  the  timber  on  the  land  and  there- 
by make  the  other  tenants  in  common  cotenants 
with  his  grantee.  Benedict  v.  Torrent  (Mich.) 
88  Mich.  181,  11:  878 


TIME. 

Of  Payment,  see  Payment,  16. 

Coming  of  Age,  see  Infants,  1. 

Commencement  of  Office.see  OFrrcKR8»40. 
Allegation  of,  in  Indictment,Bee  Ihdictmrst, 

btc,  18, 14. 

1.  The  use  of  railroad  "standard"  time  in 
all  the  cities  and  towns  along  the  line  of  rail- 
roads does  not  authorise  the  use  of  that  lime  m 
running  the  courts,  where  there  is  no  law  rec- 
ognizing any  other  standard  time  in  tbe  com- 
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putatloD  of  a  day  or  fhe  bomv  of  a  day  than  the 
meridian  of  the  sun.    Bendentm  y.  Reynolds 

84  Ga.  159,  7:  387 

2.  A  ''week  of  time,"  within  the  meaning 
statute  prescril;ing  that  a  week  shall  be 
appointed  within  which  a  condemned  person 
shall  be  executed,  means  a  period  beginning 
and  ending  Saturday  night  at  midnignt  Re 
Tywn,  18  Colo.  483,  6:  478 

8.  Fixing  a  week  of  time,  not  less  than 
two  weeks  from  the  da^  of  sentence,  within 
which  execution  of  a  cnrainal  must  take  place, 
does  not  shorten  the  minimum  time  which  a 
prior  statute  fixes  at  not  less  than  fifteen  days. 

Id. 

Months* 

See  also  Writ  abd  Proosss,  11. 

4.  The  term  ''months,"  used  in  a  statute 
concerning  the  publication  of  orders  in  cban 
eery  cases  for  absent  defendants  to  appear  and 
plead  and  for  decrees  pro  eonftno  in  default 
thereof,  mean  calendar,  and  not  lunar  months, 
unless  there  is  something  in  the  statute  indi- 
cating that  a  contrary  meaning  was  intended. 
Guaranty  Tnui  d  3.  D,  Oo,  y.  BuddingUm 
27  Fla.  215,  18:  770 
C<miputatioii« 

5.  The  day  of  the  date  is  to  be  excluded  in 
reckoning  the  six  years  named  in  the  Statute 
of  Limitations  for  bringing  an  action  upon  a 
promissory  note  payaole  on  demand.  SeW" 
ard  y.  Hayden,  150  Mass.  158,  6:  844 

8.  The  period  of  limitation  of  an  acUon  which 
accrues  at  a  person's  malority  begins  to  run 
the  day  before  his  twenty-first  birthday.  That 
day  is  to  be  included  in  the  computation  of 
the  time;  and  therefore  a  period  limited  by 
years  will  expire  on  the  second  day  before  hu 
birthdi^  anniversary.    Bou  y.  Morrow  (Tex.) 

85  Tex.  172,  16:648 

7.  Neither  the  day  of  **  readiness"  nor  the 
day  of  "despatch "  is  included  in  the  twenty 
days  giyen  for  loading  a  yessel,  ''counting  from 
the  day  of  readiness  .  .  .  until  the  day  of 
despatch."  Mwritt  y.  Mora  (D.  C.  E.  D.  Pa.) 
44Fed.  Kep.  869,  11:  784 

8.  The  day  of  serelce  may  be  excluded 
and  the  return  day  included  in  computing  the 
six  days  before  the  time  of  appearance  required 
by  How.  (Mich.)  Stat.  §  0827,  for  the  serylce 
of  a  summons.  BeopU^  Ohaddock,  y.  Barry 
98  Mich.  542,  18:  887 

9.  In  computing  the  ninety  days  from  the 
passage  of  an  Act  before  which  it  shall  take 
effect,  either  the  day  of  the  passage  or  the 
ninetieth  day  thereafter  is  to  be  excluded. 
htate  y.  Mtmnts,  86  W.  Ya.  179,       16:  848 

Ezelndiiiff  8ond»jr« 

10.  A  negotiable  note  without  days  of  grace, 
falling  due  according  to  its  face  upon  Sunday, 
is  not  payable  on  Saturday,  but  on  the  follow- 
ing Monday,  unless  that  day  is  also  a  legal 
holiday.  HirOkfield  y.  Ft.  Worth  If  at.  Bank 
88  Tex.  452,  16:  689 

11.  That  the  last  day  falls  on  Sunday  does 
not  extend  the  time  for  filing  a  statement  of  an 
election  contest,  imder  a  statute  requiring  it  to 
be  filed  "  within  ten  days  "  after  the  day  when 
the  yotes  are  canyassed.  Brown  y.  Vaile$ 
16  Colo.  462,  14:  180 

12.1nteryening  Sundays  cannot  be  excluded 

See  Index  to  Notes  Preeedlngw 


from  the  twenty  days  limited  for  an  election 
contest,  where  the  rule  for  computation  of 
time  is  fixed  by  a  statute  requiring  the  first 
day  to  be  excluded  and  the  last  included,  un- 
less it  is  Sunday.  English  y.  Diekey,  128 
Ind.  174,  18:  40 

18.  Sunday  is  to  be  deemed  a  dies  non  in 
determining  a  creditor's  right  to  redeem  from 
a  prior  redemption  creditor,  under  a  statute  re- 
quiring him  to  redeem  within  twenty-four 
hours  after  the  former  redeems,  where  his  re- 
demption must  be  made  at  the  sheriff*s  office, 
which  the  law  docs  not  require  to  be  kept 
open  on  Sunday.  In  such  case  redemption 
may  be  made  on  the  following  Monday,  if  the 
prior  redemption  was  made  on  Saturday. 
T&rter  y.  Pun-ce,  120  N.  Y.  217,  7:  847 

Fractions  of  day. 
See  also  Lbgislatubb,  1;  RECsryxRs,  1. 

14.  Fractions  of  a  day  wDl  not  be  recognized 
to  defeat  the  manifest  intention  of  the  par- 
ties.   Pewrce  y.  Denter,  18  Colo.  888,  6:  641 


TOBACCO. 

Proof  of  Usage  of  Trade,  see  ByiDENGB,  880. 


TOLL  ROADa 


Toll  Bridges,  see  BaiDeBS,  18,  19. 

Damages  for  Taking  Bridge,  see  DAHAass, 
1{». 

Validity  of  Parol  Agreement  for  Free  Pass- 
age through  Toll  Glate,  see  Gontraots, 
825. 

Impairing  Obligation  of  Contract  as  to,  see 

CONTBACTS,  875. 

Special  Legislation  as  to,  see  Statutjbs,  113. 
Tax  to  Purchase,  see  Taxxb,  88. 

1.  Tolls  cannot  be  exacted  for  the  use  of  a 
toll  road  after  it  is  included  within  the  bound- 
aries of  a  city,  where  the  charter  of  the  toll- 
road  company  was  accepted  under  a  State 
Constitution  which  giyes  the  corporate  authori- 
ties of  a  city  exclusiye  authonty  oyer  high- 
ways therein  and  the  exclusiye  right  to  assess 
and  collect  taxes  therein.  Bndt  y.  CJiieaoo 
188  HI.  418,  8:  868 

2.  The  priyilege  of  collecting  tolls  and  main- 
taining toll  gates,  acquired  by  a  purchaser  of 
*'  the  franchises,  the  property  and  immunities  " 
of  a  plank-road  company  expires  upon  his 
death,  although  he  had  the  right  to  organize  as 


TITLE. 

What  Is,  see  DsFntmoNS,  116. 
Jurisdiction  in  Mutters  of,  see  Coubts,  80-82. 
Insurance  of,  see  Insubancb,  80. 
As  Affecting  Insurance,  see  Insubancb,  101-  ^ 
128.  • 

Suestion  of,  in  Bepleyin,  see  RsPLByiN,  12. 
oubt  as  to,  see  SPBCino  Pbbfobmance,  27> 
81. 
Defects  in,  see  Vbndob  Ain>  Pubchasbb,  22- 
88. 
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a  corporation,  it  he  did  not  do  so,  and  the 
statute  authoriziiig  the  sale  did  not  state  that 
his  heirs  and  assigns  might  enjoy  such  privi- 
leges, but  merelj  that  me  purd^aser  should 
enjoy  them.  Id. 

8.  The  location  of  toll  sates  and  toll  houses 
having  become  established,  the  discretion  as  to 
such  location  is  exhausted  and  they  cannot  be 
nK)ved,  especially  after  toll  has  been  collected 
for  several  years.  Id. 

4.  The  sale  of  part  of  a  plank  road,  with 
the  franchise  of  usine  the  same  and  collecting 
tolls  thereon,  is  invaSd  where  a  statute  under 
which  it  is  made  contemplated  the  sale  of  the 
whole  road.  Id. 

H.  A  provision  that  "a  plank-road  company 
may  collect  the  same  tolls  and  enjoy  the  same 
privileges  granted  to  plank-road  companies  by 
Uie  general  plank-road  law"  does  not  fix  the 
rights  of  the  company  according  to  the  general 
law  as  it  then  exists,  out  makes  them  coincide 
with  those  of  other  companies  under  the  gen- 
eral law,  whether  it  remains  the  same  or  is 
changed  afterwards.  Id^ 

6.  A  statute  authorizing  the  construction  of 
a  plank  road  "from  the  city  of  Chicago"  gives 
no  authority  to  oonstruct  any  part  of  the  road 
within  the  city,  where  it  is  completely  silent  as 
to  streets,  but  provides  for  the  use  of  high- 
ways under  permission  of  the  county*  and 

•property-owners.  Id. 

7.  A  contract  giving  a  man  and  his  family 
the  right  to  pass  through  toUgates,  with  farm 
stock  and  produce,  does  not  extend  to  his  chil- 
dren who  have  married  and  left  him,  although 
living  on  the  same  farm,  or  to  stock  purchased 
on  speculation  merdy,  but  does  apply  to  ani- 
mals required  to  stock  his  farm,  or  which  are 
fed  upon  it  in  the  ordinary  mode  of  farming. 
Park  V.  Richmond  dk  L  Tump.  Co.  10  Ky.  L. 
Rep.  884  (Not  to  be  Rep.)  1:  198 

8.  Objections  to  the  petition,  notice,  ap- 
praisement, or  regularity  of  an  election  for  the 
purchase  of  a  toll  road  must  be  made,  if  at  all, 
before  the  final  order  for  the  purchase  of  the 
road  is  entered  by^  the  board  of  commissioners. 
GilsanY.  Bush  Chunty,  128  Ind.  65,  11:  886 

9.  Apportioning  the  cost  of  purchasing  a 
toll  road  which  a  majority  of  all  the  voters  of 
the  townships  through  which  it  passes  vote  to 
buy,  upon  the  several  townships  according  to 
the  appraised  value  of  the  portions  of  the  road 
located  therein,  is  not  objectionable.  Id, 

10.  A  town  maybe  made  part  of  the  taxing 
district  and  subject  to  taxation  for  the  pur- 
chase of  a  toll  road,  under  Ind.  Acts  1889,  p. 
276,  although  a  majority  of  the  voters  of  the 
town  vote  against  it,  where  some  freeholders 
of  the  town  have  signed  the  petition  for  the 
election,  and  a  majority  of  all  the  voters  in 
the  whole  distiict  vote  in  favor  of  the  pur- 
chase. Id. 


TONTINE. 


TORPEDO. 

Master's  Liability  for  Explosion  of,  see  Mas- 

TEB  AMD  SbBVAKT,  S64. 


TORTS. 


Form  of  Remedy  for,  see  Action  ob  Sutt, 

5S-59. 
Injunction  against,  see  Injunction,  25-89. 

Recklessness  reaching  in  degree  to  an  utter 
disregard  of  consequences  may  supply  tlie 
place  of  a  specific  intent,  and  be  sufficient  to 
establish  wulfulness.  (Xneinnati^  I.  St.  L. 
AO.JELCo.  V.  Cooper,  120  Ind.  469,    6:  841 


Fund  of  Benefit  Society,  see  Bbnevolbnt  So- 
cieties, 15. 

See  Index  to  Notes  Preceding. 


TOWN-HOUSE. 


Power  to  Build,  see  Municipal  Cobfoba- 

TIONS,  26. 


TOWNS. 


Bill  in  Equity  by,  see  Action  ob  Suit,  29. 

Supervisor  as  Party  to  Present  Claim,  see 
Action  ob  Suit,  101. 

Appropriation  for  County  Court-House,  sec 
Appbopbiations,  24. 

Liability  as  to  Bridge,  see  Bbidoes,  7,  8. 

Right  of  Inhabitants  in  Common,  see  Com- 
mon. 

Covenant  in  Bond  to  Treasurer  of,  see  Cot> 

ENANT,  87. 

Estoppel  of,  see  Ebtoppel,  5. 
Rights  in  Highways,  see  Hiohwatb,  13. 
Liabilitv  for  Defective  Highway,  see  Hioh- 
watb, 91,  92. 
Liability  for  Grading  Highways,  see  High- 

WAYS,  69. 

Laches  of,  see  Limitation  of  Actions.  13. 
Liability  for  Acts  of  Officers,  see  Municipai. 

COBPOBATIONS.  149,  150. 
Vote  by  Trustee  of,  see  Officbbs,  29,  30. 
Liability  of  Officers  on  Contracts,  see  Offi- 

0BB8,  95-97. 
Special  Legislation  as  to,  see  Statutes,  115. 
Tax  to  Reunburse  Collector,  see  Taxes,  20. 
Investment  of  Taxes  to  Pay  Bonds  of,  see 

Taxes,  194. 
As   to   Purchase  of  Toll  Roads,  see  Toll 

Roads,  9. 
Power  as  to  Village,  see  Villages. 
Ballots  at  Town  Meeting,  see  Votbbb  and 

Elections,  98. 
Gift  by  Will  to,  see  Wills,  70. 

Creation* 

1.  The  New  York  Bonding  Act  of  1SG9 
transformed  towns  from  mere  divisions  of  the 
State  into  municipal  corporations,  with  power 
to  borrow  money  to  aid  railroads,  upon  the 
consent  of  the  taxpayers,  after  the  requisite 
statutory  proceedings  and  the  proper  aaiudh 
cation  by  the  coun^  ]n<lff^  BrawMU  ▼. 
Greentoich,  114  N.  Y.  618,  4:  686 

2.  A  statute  incorporating  a  district  whose 
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Inhabitants  shall  have  the  same  benefits,  im> 
munities,  and  responsibilities  as  the  several 
towns  in  the  State  enjoy,  except  for  state  and 
national  elections  it  shall  be  merely  a  voting 
district  of  a  town  within  which  it  is,  is  not  un- 
constitutional as  depriving  the  inhabitants  of 
representation  in  the  General  Assembly,  be- 
cause it  is  represented  as  a  part  of  the  town  in 
which  it  is.  State  v.  Narragamett,  16  R  I. 
424,  8:  896 

8.  Under  S.  0.  Const,  art.  9,  §  8.  giving 
counties,  townships,  etc.,  power  to  assess  auu 
collect  taxes  for  corporate  purposes,  which 
thereby  impliedly  inhibits  taxation  for  other 
purposes,  a  statute  declaring  that  townships 
may  subscribe  to  the  stock  of  a  railroad  com- 
pany, and  that  thev  shall  be  bodies  politic  and 
corporate,  invested  with  the  necessary  powers 
to  cany  out  that  purpose,  is  unconstitutional, 
for  the  reason  that  townships  in  South  Caro- 
lina, since  |the  Act  of  1870  repealing  most  of 
the  provisions  of  the  Act  of  1868  organizing 
townships,  etc.,  are  mere  territorial  divisions, 
with  no  officials,  no  perpetual  succession,  no 
corporate  jwwers, 'privileges,  or  purposes;  and 
therefore  power  to  take  stock  in  a  railroad  and 
to  levy  taxes  in  payment  therefor  cannot  be 
exercined  for  any  corporate  purpose,  within 
the  meaning  of  the  Constitution.  Floyd  v. 
Pernn,  80  g.  C.  1,  8t  84S 

4.  After  repeated  instances  in  which  the 
Legislature  has  recognized  the  division  of 
counties  Into  townships,  and  especially  after 
legislation  recognizing  a  particulsr  township 
as  such,  it  is  too  late  to  question  the  existence 
of  such  township  by  inquiring  whether  or  not 
the  required  regulations  in  respect  to  the  mark- 
ing of  the  comers  of  the  townships,  and  the 
reporting  to  the  court  and  to  the  Legislature 
the  action  of  the  county  commissioners,  have 
all  been  complied  with.  Btate^  DiekiMon,  v. 
Neely,  80  S.  C.  687,  8:  678 
Powers  and  rights. 

5.  A  town  in  the  state  of  New  York  has 
no  power  to  borrow  money.  Weils  v.  Salina, 
119  N.  Y.  280,  7:  769 

6.  A  town  has  power  to  employ  counsel  to 
oppose,  before  the  General  Assembly,  the  di- 
vision of  its  territory.  Farrel  v,  Jberby,  58 
Conn.  284.  7:  776 

7.  A  grant  to  a  town  of  power  to  sue  carries 
with  it  by  necessary  implication  the  power 
to  purchase  at  the  execution  sale  property 
which  it  has  levied  on  for  the  enforcement  of 
a  judgment  which  it  has  recovered.  Corinth 
V.  Locke,  62  Vt.  411,  11:  807 

8.  A  town  may  maintain  an  action,  in  the 
name  ot  its  supervisor,  as^ainst  anyone  who, 
intentionally  or  by  negligence,  makes  neces- 
sary the  repair  or  rebuilding  of  a  bridge  which 
it  IS  its  duty  to  repair  and  keep  in  order. 
BiMman  v.  State,  110  K.  Y.  282.        1:  868 

9.  A  town  sufTering  special  damage  from  a 
public  nuisance  in  relation  to  a  highway  which 
it  is  bound  to  maiotain  may  sustain  an  action 
for  the  recovery  of  such  damages  against  the 
party  maintaimne  such  nuisance.  Charlotte  v. 
Pembroke  Iron  Worke^  82  Me.  891,  8:  888 
Property-rifi^hts. 

10.  A  town  may  taice  title  by  a  conveyance  of 
land  for  street  purposes,  under  a  statute  author- 
izing towns  to  take  conveyances  of  land  "for 
the  use  of  the  inhabitanta."  Mughee  v.  Bing- 
ham, 185  N.  Y.  847,  17s  464 

See  Index  to  Notes  Fveeedlagw 


11.  The  gift  of  a  fund  to  a  town  for  the 
establishment  of  a  public  library,  the  fund  to 
be  held  by  trustees  who  are  to  invest  it  and  ex- 
pend the  income  therefrom  for  books  in  their 
best  discretion,  as  well  as  control  and  manage 
the  library,  vests  the  legal  title  to  the  fund  m 
the  trustees,  and  the  town  has  but  the  bene- 
ficial interest.  Gary  Library  v.  BUss,  151 
Mass.  864,  7:  766 

12.  No  acceptance  by  the  public,  or  by  the 
inhabitants  of  the  town  of  Gloucester,  for 
whose  benefit  a  reservation  in  a  town  grant  f oi 
landing  places  was  principally  designed,  wa 
necessary,  other  than  that  inferred  from  th 
reservation  itself.  Attomey-QenercU,  Adams, 
V.  Tarr,  148  Mass.  809,  8:  87 

18.  A  reservation,  in  an  ancient  town  grant, 
of  land  "for  landing  places  for  the  public  use 
for  the  inhabitants  of  Gloucester  forever,"  is  to 
be  construed  as  a  reservation  of  a  landing  place 
for  the  public  at  large,  and  not  merely  for  the 
inhabitants  of  the  town.  Jd, 

Liabilities. 

14.  A  town  which  maintains  a  farm  for  the 
support  of  its  paupers,  and  from  the  surplus 
produce  thereof  boards  paupers  of  other  towns 
for  pay,  and  also  boaros  persons  engaged  to 
worK  upon  its  highways,  is  liable  for  injuries 
resulting  to  third  persons  from  negligence  in 
conducting  it.  Ifeff  v.  WeUesley,  148  Muss. 
487,  8:  600 

15.  An  action  cannot  be  maintained  against 
a  town  on  notes  for  money  loimed  to  the  town 
to  carrv  on  ordinary  litigation,  nor  does  anv 
action  lie  to  recover  the  money  loaned.  WelU 
V.  SaUna,  119  N.  Y.  280.  7:  769 

16.  That  the  election  at  which  consent  to  the 
Imposition  of  a  tax  upon  the  property  in  a  par- 
ticular township  in  aid  of  the  construction  of 
a  railroad  has  been  manifested  was  held  with- 
out authority  of  law  is  immaterial.  That  fact 
will  not  invalidate  the  Act  if  the  Legislature 
was  satisfied  that  consent  was  given.  State, 
Dickinson,  v.  Neely,  80  S.  C.  587,         8:  678 

17.  The  South  Carolina  Act  of  1888,  to  pro- 
vide for  the  payment  of  bonds  issued  by  town* 
ships  in  aid  of  railroads  under  an  unconstitu- 
tional  Act,  which  does  not  attempt  to  validate 
previous  illegal  Acts,  but  was  intended  to  au- 
thorize the  levying  of  a  tax  to  aid  railroads 
which  certain  townships  had  expressed  a  de- 
sire should  be  aided,  the  amount  of  the  void 
bonds  being  taken  as  the  basis  of  the  aid  to  be 
given, — ^is  constitutional  as  an  exercise  of  the 
taxing  power  in  aid  of  public  highways;  es- 
peciaHy  where  the  inhabitants  of  the  localitv 
to  be  affected  by  the  tax  have  signified  theur 
assent  thereto.  State,  CharUnton^  C,  <fe  C.  H. 
Co.  V.  WhiUsides,  80  8.  C.  679,  8:  777 

18.  A  statute  which  authorizes  a  town  to 
raise  money  and  appropriate  the  same  to  the 
discharge  of  an  obligation  which  it  may  deem 
moral,  but  which  is  not  a  legal  clnim,  or  one 
arising  under  a  void  c^ontract  which  may  be 
made  valid  by  the  Legislature,  will  not  im- 
pose an  obligation  on  the  town,  or  give  a 
right  of  action  to  recover  any  portion  of  the 
proposed  appropriation,  without  a  subsequent 
contract  on  the  part  of  the  town  to  pay  it. 
Marsh  V.  Scituate,  158  Mass.  84.        10:  808 

19.  A  vote  by  a  town  instructing  its  select- 
men to  raise  and  pay  a  sum  of  money  which 
it  has  been  authorized  to  raise  and  pay  In  sat- 
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isf  action  of  a  demand  which  is  not  a  legal 
claim  against  it  will  not  amount  to  a  promise 
to  pay  which  will  give  the  claimant  a  right 
of  action  to  recover  the  amount,  although  the 
instruction  was  to  pay  only  a  part  of  the 
claim  and  demand  a  receipt  in  full.  Such 
vote  is  not  an  offer  which,  if  accepted,  will 
constitute  a  contract.  Id. 

Officers. 

20.  The  vote  of  the  town  is  not  necessary 
to  authorize  selectmen  to  employ  counsel  and 
incur  expense  to  oppose  a  division  of  the 
town  by  the  General  Assembly.  Farrel  v. 
Derby,  58  Conn.  234,  7:  776 

21.  Commissioners  appointed  to  act  for  a 
town  in  executing  and  issuing  railroad-aid 
bonds  need  not  personally  perform  acts  which 
are  merely  executive,  but  may  direct  such  acts 
by  another;  and  therefore  a  sale  of  bonds  by  a 
broker  under  their  direction,  and  an  invest- 
Tnent  of  the  proceeds  by  him  according  tu 
their  instructions,  are  legal.  Browneu  v. 
Greenwicli,  114  N.  Y.  518,  4:  686 

22.  A  township  trustee  is  the  agent  of  his 
township  in  the  transaction  of  its  business,  and 
acts  in  a  fiduciary  as  well  as  an  official  capacity, 
and  is  amenable  to  the  rule  which  forbids  an 
agent  or  trustee  to  place  himself  in  such  an 
attitude  towards  his  principal  or  cestui  que  trust 
as  to  have  his  interest  conflict  with  his  duty. 
Hornung  v.  State ,  Gamble.  116  Ind.  458, 

8:610 


TOT  GUN. 


As  Dangerous  Instrument,  see  Nrgliobncb, 
15. 


TRACTION  ENGINE. 

Use  of,  on  Bridge,  see  Bridgks,  16. 
Use  of,  in  Highway,  see  Highwai?8,  29. 


TRADE. 

Illesral  Conspiracy  against,  see  Conspiracy, 

"10-18. 
Contract  in  Restraint  of,  see  Contbaots,  221- 
258. 


TRADEMARK. 

Covenant  as  to,  see  Covenant,  2. 
Transfer  with  Goodwill,  see  Goodwill,  5. 
Injunction  agaiust  Use  of,  see  Injunction, 

128-131. 
In  Recipes,  see  Rboipks,  8. 
Damages  for  Infringement,   see   Damagbs, 

214,  215. 
Estoppel  as  to,  see  Estopfbl,  60. 
Fraud  in,  as  Effecting  Relief  in  Equity,  see 

Equity,  81-84. 

1.  Everyone  is  at  liberty  to  affix  to  the 
product  ol  ms  own  manufacture  any  symbol 
or  device  not  previously  appropriated,  which 

See  Index  to  Notes  Preoedinflp. 


will  distinguish  it  from  articles  of  the  same 
general  nature  manufactured  or  sold  by  others. 
Laughman  v.  Piper^  128  Pa.  1,  6;  599 

2.  The  tradename  of  any  natural  product 
or  other  article  of  manufacture  upon  which  a 
trademark  cannot  conveniently  be  affixed, 
though  not  strictly  a  trademark,  is  a  species  of 
property,  and  will,  as  a  general  rule,  be  pro- 
tected in  like  manner.  Id. 

3.  No  property  can  be  acquired  in  any 
word,  mark,  or  device,  which  denotes  merely 
the  nature,  kind,  or  quality  of  an  article.   Id, 

4.  Every  manufacturer  has  the  unquestion- 
able right  to  distinguish  the  goocb  that  he 
manufactures  and  sells  by  a  peculiar  label, 
symbol,  or  trademark;  and  no  other  person 
has  a  ri^ht  to  adopt  his  label  or  trademark,  or 
one  so  like  his  as  to  lead  the  public  to  sup- 
pose that  the  article  to  which  it  is  affixed  is 
the  manufacturer's.  Goto  v.  M  Modtio  CvHtr 
Mfg,  Co.  25  Fla.  886,  6;  823 

6.  Where  a  manufacturer,  by  virtue  of  his 
owneiship  of  a  design  patent,  had  for  many 
years  the  exclusive  use  of  the  design,  he  can- 
not, after  the  patent  expires,  claim  any  right 
to  it  as  a  trademark  on  the  ground  that  it  has 
become  so  associated  with  his  goods  that  its  use 
by  others  might  lead  customers  to  mistake  the 
goods  of  others  for  his  own.  The  incid^ital 
effect  of  its  use  by  others  upon  his  trade  is  one 
of  the  consequences  to  which  he  is  subjected  by 
his  monopoly  during  the  term  of  the  patent 
GoaU  V.  Merrick  Thread  Co.  (0.  C.  S.  D.  N. 
T.)  86  Fed.  Rep.  824,  1:  616 

6.  A  label  cannot  be  treated  as  a  trademark 
where  it  does  not  indicate  by  what  person  the 
articles  upon  which  it  is  used  were  Biade,  but 
only  that  he  was  a  member  of  a  certain  asso- 
ciation, which  membership  confers  the  right  to 
use  the  mark,  and  of  which  there  is  no  exclu- 
sive use,  its  rightful  vse  not  being  connected 
with  any  business,  but  belonging  to  many  per- 
sons not  connected  in  business  and  unknown  to 
each  other.  Weener  ▼.  Brayton,  152  Mas.s. 
101,  8:  640 

7.  The  International  Cigar  Makers'  Union, 
the  object  of  which  is  "to  promote  the  mental^ 
moral,  and  physical  welfare  of  its  members," 
is  neither  a  manufacturer,  dealer,  nor  trader,  so 
as  to  be  entitled  to  protection  in  the  use  of  a 
tnidemark.  Mc  Vey  v.  Brendel,  144  Pa.  24^5. 
13:  877;  Weener  v.  Brayton,  153  Mass.  101. 
8:  640 ;  Cigar  Makers  ProteoUte  Union  v. 
Conluiim,  40  Minn.  248,  8:  185 
In  shape  or  covering^* 

8.  No  trademark  can  be  claimed  in  the 
shape  of  a  bottle  in  which  extracts  are  put  up 
for  sale.    Moyt  v.  Hayt,  148  Pa.  628, 

18:  848 

9.  No  exclusive  right  can  be  acquired  by 
adoption  in  a  cap  label  for  a  bottle,  which  was 
oriofi Dated  by  a  third  person  and  has  been  used 
by  him  for  years.  Id. 

10.  Neither  the  shape  of  a  box  in  which 
bottles  of  extracts  are  packed  for  purposes  of 
trade,  nor  the  mechanical  arrangement  of  the 
bottles  therein,  is  subject  to  appropriation  as 
a  trademark.  Id. 

11.  A  coating  of  bronze  on  horseshoe  nails, 
which  is  intended  merely  to  make  the  nails  sell 
more  readily,  and  not  to  make  them  any  bet- 
ter, is  not  the  subject  of  a  trade-mark.  Putnam 
Nail  Co.  y.  Dulaney,  140  Pa.  205,      11:  684 


TRADEMARK. 
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In  if«Oifi»pliical  name. 

12.  "  Sonman,  *'  not  being  the  name  of  a  pri- 
yate  estate  but  that  of  a  large  boundary  of 
land  containing  a  number  of  separate  private 
estates  owned  by  a  number  of  different  per- 
sons all  engaged  in  the  same  business  of  min- 
ing and  shipping  coal,  cannot  be  adopted  as 
a  tradename  w  the  exclusion  of  others.  Laugh- 
man  V.  Piper,  128  Pa.  1,  6:  699 

18.  A  merely  geographical  name  cannot  in 
general  be  usea  as  a  trademark,  especially 
when  the  article  to  which  it  is  applied  is  the 
product  of  the  place  named.  Id, 

14.  When  a  man  manufactures  his  goods  at 
a  particular  place,  he  may  use  the  name  of  that 
pUice  in  combination  with  other  words  as  a 
trademark  to  distinguish  the  origin  or  owner- 
ship of  his  goods;  and  no  other  person  will  be 
permitted  to  use  the  name  of  the  same  place 
upon  ffoodfl  manufactured  by  him  at  another 
and  dmerent  place.  Qa^  ▼.  M  Moddo  Cigar 
Mfg,  Oo.  25  FJa.  886,  6:  888 

But  see  next  case  following. 
15.  One  who  has  not  an  exctusive  ownership 
or  property  in  Uie  name  of  a  place  for  the  pur- 
pose of  and  which  is  used  in  describing  articles 
manufactured  by  him  at  that  place,  although 
he  has  a  right  in  common  with  others  to  use  it, 
cannot  momtain  a  suit  for  an  injunction  or  for 
damages  against  one  who  uses  tne  name  on  ar- 
ticles manufactured  at  a  different  place.  New 
York  A  R.  Cement  Co,  y.  Coplay  Cement  Co, 
(C.  C.  E.  D.  Pa.)  44  Fed.  Rep.  277,  10:  88a 
Parttealar  trords. 

16.  The  words  "  Syenska  Snusmagaslnet, " 
which  mean  "Swedish  snuff  store  or  maga- 
zine," cannot  be  claimed  as  a  trademark  for 
the  business  which  they  describe.  Bolander  y. 
Peterson,  186  HI.  215,  11:  860 

17.  The  words  **  microbe  killer,  "being  Eng- 
lish words  in  common  use,  cannot  be  appro- 
priated in  their  original  meaning  as  a  trade- 
mark.  AlffY,  Badam,  77  Tex.  580,     0:  146 

18.  The  name  **  Acid  Phosphate, "  applied  to 
a  medicinal  preparation,  describing  with  rea- 
sonable exactness  the  character  and  qualities  of 
the  preparation,  cannot  be  exclusiydy  appro- 
priated as  a  trademark,  as  it  is  descriptiye. 
Rumford  Gfiemical  W<yrke  y.  Muth  (C.  0.  D. 
Md.)  85  Fed.  Rep.  524,  1:  44 

19.  The  appropriation  and  use  of  the  name  '*01d 
Sleuth/'  to  designate  serial  publications  of  de- 
tectiye  stories,  does  not  giye  a  right  in  the  word 
"Sleuth"  which  will  be  protected  against  the 
use  of  that  word  by  others  in  entitling  similar 
stories.    Munro  y.  Touaey,  129  N.  Y.  38,  619, 

14:  246 
Transfer. 

20.  A  trademark  including  a  surname  may 
be  sold  with  the  business  or  the  establishment 
to  which  it  is  incident.  Le  Page  Co,  v.  Ruma 
Cement  Co,  (0.  C.  App.  1st  C.)  5  U.  8.  App. 
112,  17:  864 
See  also  Tradbkamb. 

21.  The  right  to  use  his  own  name  in  con- 
nection with  glue,  eyen  to  state  the  fact  that  H 
is  manufactured  by  Le  Page,  or  the  Le  Paffe 
Company,  must  be  denied  toLe  Page,  the 
original  manufacturer  of  "Le  Page  Glues," 
and  to  a  corporation  which  has  sucoieeded  him 
in  the  business  of  manufacturing  glue  under  a 
process  patented  by  him,  where  he  has  preri- 
ously  transferred  all  his  interest  in  and  the 

See  ladez  to  If  oCee  PreeediBgb 


gooJ-wm  of  the  original  bmiuess  lo  another 
corporation  which  still  manufactures  "Le  Page 
Qlues,"  and  whose  customers  are  scattered 
throughout  the  United  States,  since  to  many 
of  them  the  words  "Glue  Manufactured  by  lie 
Page"  would  be  equiyalent  to  "Le  Page's 
Glue. »'  Id. 

22,  The  words  "Fish  Bros.  &  Co., "and  the  pic- 
ture of  a  fish,  maybe  applied  by  brothers  named 
"Fish"  to  vehicles  manufactured  by  them, 
although  such  words  and  picture  were  pre- 
viously used  by  them  in  a  business  which  has 
now  passed,  with  its  goodwill  and  trademarks, 
to  a  corporation,  provided  their  use  is  not  such 
as  to  induce  persons  to  buy  their  vehicles  as 
and  for  those  manufactured  by  the  corpora- 
tion. FUh  Bdos,  Wagon  Co.  y.  lUh,  82  Wis. 
546,  16:  468 

28.  The  goodwill  and  all  trademarks  not 
personal  in  their  character,  of  an  insolvent 
manufacturing  company,  will  pass  to  a  pur- 
chaser at  a  sale  of  the  plant  by  the  assignee  for 
benefit  of  creditors,  under  an  assignment  trans- 
ferring all  the  property  of  whatever  kind 
owned  by  the  insolvent,  and  an  advertisement 
of  sale  describing  the  property  as  "old,  estsb- 
lisbed,  and  valuable  cotton-duck  mills."  Wit- 
mer  v.  Thomas,  74  Md.  485,  18:  880 

24.  The  owner  of  an  established  bnsincsfl,  in 
which  he  uses  certain  pecaUar  labels  and  trade- 
marks, may  make  a  valid  conveyance  of  them, 
although  they  consist  largely  of  his  name,  in- 
itials of  his  name,  or  residence,  in  connection 
with  a  conveyance  of  the  plant  and  good  will 
of  the  business.  Symonds  v.  Jones,  82  Me. 
802,  8:  670 

25.  Purchasers  of  trademarks  and  labels 
which  consist  largely  of  the  name,  residence, 
etc.,  of  the  former  owner,  should  not  use  them 
without  change,  if  they  indicate  that  the  arti- 
cles to  which  they  are  applied  are  made  by  the 
vendor.  Words  must  be  added  to  show  that 
the  vendor  has  retired  and  the  goods  were 
made  by  his  successors.  Id, 
InftingemenU 

26.  Positive  proof  of  fraudulent  intent  is  not 
required  to  establish  infrinscement  of  a  trade- 
mark, where  the  proof  of  infringement  is  clear- 
Le  Page  Co,  v.  Russia  Cement  Co,  (C.  C.  App. 
1st  C.)  5  U.  S.  App.  112,  17:  864 

27.  A  corporation  which  accepts  the  assign- 
ment of  a  patent  for  a  process  from  a  person 
who  uses  it  in  manufacturing,  and  permits 
him  to  control  its  business  in  such  manu- 
facturing, stands  exactly  in  his  shoes  in  rela- 
tion to  another  corporation  which  charges 
infringement  of  a  trademark  which  he  had  pre- 
viously transferred,  and  is  barred  from  deny- 
ing that  it  is  not  proceeding  under  his  authority 
and  as  his  successor.  Id, 

28.  Equity  will  not  protect  a  labor  union  in 
the  use  of  a  nontrademark  label  which  it 
distributes  to  all  its  members  to  be  placed  upon 
their  work,  the  object  of  which  is  to  discnm* 
inate  between  union  and  non-union  labor,  and 
to  coerce  the  latter  into  Joining  the  union,  by 
recommending  to  the  public  the  goods  on 
which  such  labels  appear  because  made  by 
union  labor,  and  denouncing  all  other  goods 
as  the  product  of  "  inferior,  ratrsbop,  coolie, 
prison,  or  filthy  tenement-house  workman- 
ship."   Mc  Vey  y.  JBrendel,  144  Pa.  285, 

18:  877 
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29.  The  act  of  a  salesman  in  offer! nc:  "Pride 
of  the  Kitchen "  in  response  to  a  demand  for 
**  Bapolio  "  is,  though  done  silently,  an  infringe- 
ment of  a  trademark  in  the  "word  "Sapolio." 
Enoch  Morgan  Sons  Co,  v.  Wendover  (C.  C.  D. 
N.  J.)  48  ^ed.  Rep.  420,  10:  888 

80.  A  white  label  with  a  red  border,  contain- 
ing the  words  "microbe  killer"  and  the  picture 
of  a  Hian  striking  a  human  skeleton  with  a 
bludgeon,  is  not  fraudulently  imitated  by  a 
yellow  label  with  a  black  border^  containing 
merely  the  words  **  microbe  destroyer."  Alff 
y.  JRadam,  77  Tex.  580,  9:  146 

81.  Combining  a  label  and  bottle  cannot 
infringe  a  trademark,  if  the  separate  use  of 
each  would  not  have  that  effect.  Iloyt  y. 
ffoyt,  148  Pa.  623.  18:  848 

82.  The  use  of  a  descriptiye  name  as  a  trade- 
mark will  not  be  enjoined  at  the  suit  of  an- 
other party  using  the  same  name,  where  de- 
fendant properly  distinguished  his  preparation 
from  coiiiplamant's  und  sold  it  us  his  own. 
Bumford  Ghemicdl  Works  y.  Muth  (C.  C.  D. 
Md.)  85  Fed.  Rep.  524,  1:  44 

88.  The  United  States  Act  of  1876  impos- 
ing penalties  for  infringement  of  trademarks 
fell  with  the  decision  of  the  Supreme  Court 
of  the  United  States  that  the  Act  of  1870, 
to  which  it  referred,  was  unconstitutional 
(UniUd  States  y.  Steff&ns,  100  U.  S.  82,  25  L. 
ed.  550).  Such  Act  of  1876  was  not  yiyifled 
or  giyen  operatiye  force  by  the  Act  of  1881  in 
reference  to  trademarks.  Uhitad  States  y. 
Eoc/i>  (C.  C.  E.  D.  Mo.)  40  Fed.  Rep.  2.50, 

6:  180 


4.  The  word  "  international"  cannot  be  ex- 
clusiyely  appropriated  by  anyone  as  part  of  a 
trade-name,  if  used  in  its  ordinary  sense,  for  the 
purpose  of  characterizing  the  business  to  which 
it  is  applied  as  pertaining  to  matters  or  people 
of  different  nations.  KcMer  y.  Sanders^  1^ 
N.  Y.  65,  9:  576 

5.  The  name  "International  Banking  Com- 
pany" cannot  be  deemed  arbitrary  or  fanciful, 
although  applied  to  a  business  entirely  distinct 
from  that  of  baakinf,  in  connecdfon  with 
which  it  has  n«yer  before  been  Tised,  so  as  to 
entitle  its  originator  to  its  exduaiye  use  as 
against  ether  pewens  engaged  in  tbe  tame 
business.  Id. 

6.  Equity  will  not  aid  in  the  protection  of  a 
trade-name  ^hlch,  although  descriptiye  of  a 
business,  does  not  describe  the  one  in  which  its 
owner  is  emgaged,  but  a&ather  requiring  greater 
financial  strength,  thus  tending  to  mislead  and 
defraud  the  public  in  its  dealings  with  the 
owner,  and  to  giye  the  latter  an  adyantage 
which  he  would  not  otherwise  possess.       Id. 

7.  A  purchaser  of  the  formula  of  an  unpa- 
tented medicinal  compound,  and  of  all  the 
rights  of  the  original  manufactnrer,  by  wbose 
name  it  has  come  to  be  known,  cannot  appro- 
priate such  name  as  a  trademark  or  trade- 
name as  against  prior  purchasers  of  the  form- 
ula.    Watkins  y.  Landon,  52  Minn.  — , 

19:  886 


•  •  »■ 


TRADENAME. 


Transfer  of,  with  Goodwill,  see  Goodwill,  5, 
7,8. 

Injunction  against  Use  of,  see  Injunction, 
182. 

Right  of,  as  between  Landlord  and  Tenant, 
see  Landloiu>  and  Tenant,  54. 

Right  to  Use  of  Firm  Name,  see  Partnbb- 
8HIP,  48-51. 

Complaint  for  Infringement  of,  see  Plead- 
ing, 188. 

In  Recipes,  see  Recipes,  8. 

Bee  also  Tradbmabk,  20-22. 

1.  A  tradename  or  a  fictitious  name  may 
be  considered  as  a  quasi  trade-mark, — a  mere 
property  which  is  somewhat  allied  to  good- 
will. Vonderbank  y.  Schmitt,  44  La.  Ann. 
264,  16:  468 

2.  One  may  consent  to  the  employment  of 
his  own  name  as  that  of  a  place  of  refresh- 
ment; but  if  such  consent  be  purely  gratuitous 
he  may  withdraw  it  at  pleasure, — particularly 
if  such  name  be  his  surname.  It  being  person sd 
to  the  proprietor,  and  not  an  element  of  the 
goodwill  of  the  business.  Id. 

8.  A  man  may  acquire  the  right  of  a  trade- 
mark in  his  own  name  or  In  the  name  of  auy 
person,  but  he  cannot  acquire  the  right  of  a 
trademark  in  the  use  of  hiis  own  name  to  the 
exclusion  of  the  right  of  another  person  by  the 
same  name,  and  whose  place  of  business  is  in 
tbe  same  place.  Goto  y.  M  Modelo  Cigar 
Mfg,  Oo.  25  Fla.  886,  6:  888 

See  Index  to  Notes  Precedinfir. 


TRAMWAY. 


As  Additional  Seryitude,  see  Eicinxnt  Do- 
main, 144. 


TRANSFER  TICKETS. 

On  Street  Cars,  see  Cabriers,  219-221. 


TREASURER. 

Embezzlement  by,  see  Embbzzlemknt,  1. 
Liability  for  Interest,  see  Intebkst,  35-87. 
Mandamus  to,  see  Mandamus,  28-30. 
Compensation  of,  see  Officers,  91. 
Rights  of,  as  to  Public  Moneys,  see  Public 
Monet. 


TREATIES. 


With  German  Empire,  see  Aliens,  1%, 
With  Indians,  see  Indians,  7. 
Illegality  of  Contract  as  Violating,  see  Con- 
tracts, 167. 
Judicial  Notice  of,  see  EyrofiNCB,  7,  8. 
As  to  Public  Lands,  see  Public  Lands,  1. 

If  any  proyisions  of  the  Immigration  Act 
are  in  conflict  with  a  pre-existing  treaty  with 
a  foreign  nation,  the  proyisions  of  the  Act 
must  preyail  in  all  Judicial  courts  of  this 
country.  ThingtaXta  Line  y.  UniUd  State* 
24  Ct.  a.  255,  5:  IM 
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TREATHENT. 

What  Is,  sec  Husbakd  aiitd  Wife,  182. 


TREBLE  DAMAGES. 


See  Damages,  252. 


TREES.  _ 

Form  of  Action  for  Injury  to,  see  Action  or 

Suit,  62. 
Damages  for  Destruction  of,  see  Damaoks, 

149-151. 
In  Highways,  see  Highways,  36,  58,  59. 
As  Obstruction  on  Highways,  see  Highways, 

127,  128. 
Injunction  against  Cutting,  see  iNJUNcnoir, 

51,  52. 
Effect  of  Mortgaee  as  to  Nursery  Trees,  see 

Mortgage,  66. 

Trees  standing  on  a  boundary  line  belong 
to  the  adjoining  owners  as  tenants  in  com- 
mon.   Musch  V.  Btirkhart,  88  Iowa,  801, 

12:  484 


TRESPASS. 


Rights  of  Purchaser  to  Recover  for  Previous 
Trespass  by  Elevated-Railroad  Company, 
sec  Action  or  Suit.  8. 

For  Removal  of  Coal  from  Bed  of  Street,  see 
Action  or  Suit,  16. 

Successive  Actions  for,  see  Action  or  Suit, 
72. 

Survivability  of  Action  for,  see  Action  or 
Suit,  155. 

Venue  of  Action  for,  see  Action  or  Suit, 
157,  158. 

Liability  for  Injury  to  Trespasser  on  Freight 
Train,  seeCAKUiKRS,  4«,  61,  160. 

Negligence  as  to  Trespassers,  see  Negligence, 
I.  b. 

Trespasser  on  Railroad  Track,  Injury  to,  see 
Railroads,  86,  93-96. 

Contribution  by  Trespassers,  see  Contribu- 
tion, 2,  8. 

Jurisdiction  of  State  Court  as  to  Land  Ceded 
to  United  States,  see  Courts,  186. 

Damages  for,  see  Damages,  145. 

Juri>diction  of  Equity  as  to,  see  Equity,  14, 
15. 

Of  Hackman  on  Wharf,  see  Hacks,  5. 

By  Railroad  in  Highway,  see  Highways,  42, 
43. 

Of  Infants,  see  Intantb,  28,  29. 

Injunction  against,  see  Injunction,  40. 

By  Levy,  see  Levy  and  Seizuub,  28,  29. 

LimiUition  of  Action  for,  see  Limitation  of 
Actions,  37. 

Limitation  of  Action  to  Restrain,  see  Limita- 
tion ov  Actions,  71. 

1.  The  attempt  to  seduce  and  debauch  the 
T^ife  of  another  man  upon  the  latter's  own 
premises  will  not  sustain  an  action  of  trespass 


by  breaking  and  entering  plaintllTs  clofle,  in 
which  such  attempt  was  alleged  merely  by  way 
of  aggravation,  if  the  defendant  had  ucense  to 
go  upon  the  premises.  Bennett  r.  Melntire 
121  Ind.  231.  7:  736 

2.  A  person  who  enters  another's  premises 
under  an  express  license,  if  it  was  not  fraudu- 
lently obtained,  does  not  become  a  trespasser 
ah  initio  by  wrongful  acts  while  upon  tlie  prem- 
ises, althouirh  he  would  become  such  if  he  had 
entered  by  authority  conferred  by  law.  Id, 
8.  Trespass  is  the  proper  remedy  for  diversion 
by  defendant  of  the  water  of  a  stream  to  the 
prejudice  of  the  plaintiff's  right  as  a  riparian 
owner,  as  fixed  and  determined  by  the  agree- 
ment of  the  predecessors  in  title  of  the  respec- 
tive parties.    Horn  v.  Miller,  136  Pa.  640, 

9:  810 

4.  To  entitle  plaintiff  to  a  verdict  in  an 
action  for  trespass  to  land,  be  must  show  either 
an  actual  exclusive  possession  of  such  land  or 
a  title  thereto  in  connection  with  the  fact  that 
no  one  else  was  in  the  actual  exclusive  posses- 
sion. Fiteh  v.  New  York,  F.  d  B,  IL  Co. 
59  Conn.  414,  10:  188 

5.  Proof  by  plaintiffs  in  an  action  to  recover 
damages  done  to  ditches  used  for  mining  pur- 
poses, in  consequence  of  sheep  running  over 
the  same,  that  they  were  engaged  in  mining, 
and  had  been  using  the  ditches  in  the  prosecu- 
tion of  their  business  during  the  two  previous 
mining  seasons,  shows  such  a  possession  of  the 
premises  as  enables  them  to  maintain  trespass 
against  the  entry  of  one  having  no  right.  Bileu 
T.  Faialey,  18  Or.  47,  4:  840 

6.  A  defense  in  an  action  of  trespass,  that 
plaintiff  is  a  married  woman,  and  has  proved 
no  title,  and  has  no  possession  except  as  the 
wife  of  her  husband,  cannot  avail  where  he 
testifies  that  the  land  belongs  to  her,  and  is  es- 
topped from  claiming  damages  in  another  suit. 
Lard  v.  MeadviUe  Water  Co.  186  Pa.  122, 

8:  808 
7.  While  defendant  in  trespass  may,  under  the 
plea  that  plaintiff  did  not  own  the  property  at 
the  time,  show  right  to  possession  in  a  third 
person  under  whom  he  claims  or  with  whose 
title  his  claim  is  connected,  yet  he  cannot  show 
he  nVht  in  a  third  person  unless  he  connects 
ais  own  claim  therewith.  Oma/ia  d  0,  Smelt- 
ing d  B.  Co.  V.  Tabor,  13  Colo.  41,     6:  £36 


TRIAL. 

I.  Mode;  Right  to  Jury. 
II.  Selection  op  Jury. 

III.  Conduct  and  Disposal. 

a.  In  General. 

b.  RiglUH  of  Aceufied  Persons. 

c.  Reception  of  Eculenee, 

d.  Statemente  and  Argument  of  Coun- 

sel. 

e.  Submitting  Case  or  Question  to  Jury, 

f.  Special  Interrogatories. 

rV.  Questions  of  Law  ajo)  Fact. 

a.  Power  of  Court  arid  Jury  Generally. 

b.  Cause  and  Effect. 

c.  Reasonableness;  Necessity;  Duty. 

d.  Relation^    Character,    or     Condition 

of  Persons  or  Things. 
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(continued) 

e.  JBraud;  Intent;  Belief;  Notice;  BaU 

ification. 

f .  Oomtructian  of  Instrument  or  Con- 

tracts, 
f.  Libel  or  Slander, 
.  Negligence, 

1.  General  Eules, 

2.  Of  Carrier  or  Passenger, 

8.  At  Highway    Crossing    or   on 
Bailroad  track. 

4.  Cf  Master  or  3ervani» 

5.  Other  Cases, 
1.  Miscellaneous, 

V.  Inbtbuotions. 

a.  In  General;  Form;  Time, 

b.  Bequests  and  Answers  Generally, ' 
&  On  What  Matters  Necessary, 

d.  On  Evidence  and  Factit. 

e.  Correctness  of  Instructions. 

1.  In  General, 

2.  As  to  Damages, 
8.  As  to  Negligence, 
4,  In  Criminal  Cases, 

VI.  Findings. 
VII.  Vbrdiot, 

Waiver  of  Objection  to  Instructions,  see  Ap- 
peal AND  Erkob,  226-229. 

For  Effect  of  Error  in  Instructions,  see  Ap- 
peal AND  Erbor,  226-229,  819-848. 

Effect  of  Error  in  Findings  or  Verdict,  see 
Appeal  and  Ebbor,  849-852. 

Consideration  for  Waiver  of  Jury,  see  Con- 
tracts, 25. 

On  Arrest  for  Breach  of  Conditional  Pardon, 
see  Criminal  Lav,  50. 

Use  of  Depositions  on,  see  Dbpositions,  6-10. 

In  Eminent  Domain,  see  Eminent  Domain, 
67-66. 
^  Conclusiveness  of  Decision  on  Demurrer,  see 
Judgment,  88,  84. 


I.  HoDB;  Right  to  Jubt. 

Application  of  United  States  Constitution  as 
to  Jmy,  see  Constitutional  Law,  18, 
14.    See  also  Depositions,  1;  Equity,  5. 

As  to  Order  to  Receiver,  see  Receivers,  21. 

Public  trial. 

1.  The  constitutional  right  to  a  "public 
trial"  in  a  criminal  case  is  violated  by  an  order 
of  the  court  to  a  police  officer  stationed  at  the 
door  of  the  court-room  to  "see  that  the  room 
is  not  overcrowded,  but  that  all  respectable  cit- 
izens be  admitted  and  have  an  opportunity  to 
get  in  whenever  they  shall  apply,"  where  it  is 
shown  that  citizens  and  taxpayers  were  exclud- 
ed by  such  officer  while  the  seats  provided  for 
spectators  were  not  all  occupied.  People  y, 
Murray,  89  Mich.  276,  14:  809 

2.  The  fact  that  people  might  obtain  admis- 
sion to  a  court-room  by  a  private  entrance 
through  the  clerk's  office  is  no  answer  to  the 
charge  that  the  constitutional  right  to  a  public 
trial  was  denied  by  an  order  of  the  court  in 
pursuance  of  which  they  were  refused  admit- 
tance at  the  public  entrance.  Id. 
Right  to  Jury* 

3.  The  constitutional  right  of  trial  by  jury 

See  Index  to  Notes  Precedinsr. 


does  not  extend  to  proceeding!  for  the  oom- 
mitment  of  a  minor  to  a  reform  school.  Stale, 
Olson.  V.  Brown,  50  Minn.  853,  16;  691 

4.  The  right  of  trial  by  juir  does  not  ex- 
tend to  cases  of  contempt.  Qnyper  y.  Pemils^ 
Wyatty  18  Colo.  887,  878,  6:  480 

5.  An  action  under  Id.  Act  Jan.  80, 1885,  to 
try  title  to  an  office  to  which  there  are  sevc^ 
claimants,  is  one  of  legal  and  not  of  equitable 
cognizance.  The  issues  in  such  action  or  pro- 
ceeding are  legal  ones;  and  the  trial  of  sncfa  Is- 
sues by  a  jury  is  a  constitutional  right  of  the 
parties;  and  that  part  of  g  586  (said  Act),  pro- 
viding that  actions  of  this  nature  "shall  be 
tried  by  the  jud^e  of  the  district  court  at 
chambers,  and  without  the  intervention  of  a 
jury,"— is  unconstitutional  and  void.  JPeople, 
Gorman,  v.  Havird,  2  Id.  498,  lOs  881 
Waiver  of  Jury. 

6.  Failure  to  demand  a  jury  is  a  waiver  of 
the  right  to  a  jury  trial.  MaXey  v.  Eureka 
County  Ba?ik,  21  Nev.  127,  12:  816 

7.  The  death  of  a  judge  before  decision  of 
a  civil  case  tried  before  him  without  a  joiy 
will  not  relieve  a  party  from  an  agreement  to 
submit  the  case  to  the  court  without  a  jurv, 
since  such  an  agreement  must  be  construed  to 
mean  a  trial  before  such  judges  as  may  happen 
to  be  on  the  bench  when  the  case  is  called  for 
trial.    Lanahan  v.  Heaver,  77  Md.  — , 

80:  759 
Criminal  cases. 

8.  A  statute  providing  that  on  confession 
in  open  court  by  one  charged  with  murder,  the 
court  shall  examine  the  witnesses  and  deter- 
mine the  degree  of  crime  and  pronounce  sen- 
tence accordingly,  is  not  in  violation  of  a 
constitutional  guaranty  that  "the  right  of 
trial  by  jury  snail  be  inviolate."  Onng  v. 
State,  49  Ohio  St.  415,  16:  868 

9.  A  jury  trial  in  the  first  instance  is  guar- 
anteed by  a  constitutional  provision  for  trial  by 
jurv;  and  the  right  to  a  jury  trial  on  appeal 
will  not  satisfy  such  constitutional  provision, 
where  a  jury  is  not  allowed  on  the  original 
trial.    Miller  v.  Com.  88  Va.  618,       16:  441 

10.  The  right  of  trial  by  jury  does  not  ex- 
tend to  every  case  of  a  petty  summary  con- 
viction before  a  magistrate.  Com,  v.  Wdid- 
man,  140  F&,  89,  11:  668 

11.  The  provisions  of  the  South  Carolina  Con- 
stitution, giving  the  right  of  trial  by  jury  to 
every  person  charged  with  any  crime  or  offense, 
did  not  take  away  the  power  previously  exist- 
ing in  municipal  courts  to  try  offenders  for  vio- 
latmg  municii)al  ordinances  wituout  a  jury. 
Anderson  v.  ODonnell,  29  S.  C.  355,  1:  638 

12.  The  class  of  minor  offenses  which  were 
triable  without  a  jury  at  the  adoption  of  a  Con- 
siitution  which  guaranteed  the  right  of  trial  by 
jury  in  criminal  prosecutions  cannot  be  subse- 

?iuently  extended  by  statute  to  include  an  of- 
ense  which  had  always  been  triable  by  jury 
and  was  indictable  at  common  law, — such  as 
the  offense  of  keeping  a  bawdy  house.  MiUrr 
V.  Com,  88  Va.  618,  16:  441 

13.  Certain  acts  which  are  indictable  as  of- 
fenses against  the  State  may  also  be,  by  the 
Legislature,  constituted  offenses  against  the  po- 
lice regulations  of  municipalities,  so  as  to  sub- 
ject the  offender  to  the  mode  of  trial  incident 
to  proceedings  for  the  violation  of  ordinances; 
and  if  in  such  cases  the  Legislature  has  not 
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made  special  provision  for  a  trial  by  jury,  it 
cannot  be  dexnauded  as  a  matter  of  n/j^ht. 
State,  Riley,  ▼.  Trenton  (N.  J.  Sap.)  61  N.  J. 
L.  (23  Vroom)  498,  5:  868 

On  default* 

14.  An  assessment  of  damages  for  negligence, 
on  default  of  an  answer,  is  not  the  trial  of  a  civil 
case  within  the  meaning  of  a  constitutional 
provision  for  trial  by  Jury  "in  all  civil  cases;" 
and  a  statute  may  require  such  assessments  to 
be  made  by  the  court.  Dean  v.  Willamette 
Bridge  R,  Ob.  22  Or.  167,  16:  614 

15.  Astipulation  In  a  note,  that  the  entire 
amount  shall  be  due  after  thirty  days'  default 
in  payment  of  interest,  creates  a  condition  pre- 
cedent to  an  action  brought  before  the  aate 
named  for  the  maturity  of  the  princii>a],  and 
prevents  a  trial  without  a  Jury,  as  provided  by 
Ga.  Const.  §  4,  ^  7,  Oa.  Code,  6145,  in  case  of 
''unconditional  contracts,"  where  an  issuable 
defense  is  not  filed  under  oath  or  information. 
American  Vreeliold  Land  &  Moftg.  Oo,  v.  Thorn' 
aa  (C.  C.  S.  D.  Ga.)  47  Fed.  Rep.  650. 

18:  681 
In  eonity. 

16.  There  is  no  right  of  trial  by  Jury  in 
equity  proceedings.  State,  Rhodes,  v.  tkiun- 
dera,  66  N.  H.  39,  18:  646 

17.Mich.Law8 1887, p. 858, providing  for  jury 
trials  In  chancery  cases  the  same  as  at  law,  up- 
on demand  of  either  party,  and  giving  the  ver* 
diets  the  same  effect,  aud  providing  for  the 
making  and  settling  of  the  case  upon  appeal, 
is  invalid  and  inoperative,  as,  in  providing  for 
such  Jury  trial  it  takes  away  the  functions  of 
Judges  in  chancery  cases,  and  precludes  possi- 
Dility  of  granting  the  specific  relief  of  4ifferent 
kiuas  required  by  the  various  interests  involved, 
and  provides  for  an  impossible  separation  of 
the  law  ;and  the  fact,  and  as  it  provides  no  ade- 
quate way  of  getting  the  case  properly  in  the 
supreme  court  on  appeal.  Brown  v.  KalamO' 
goo  County  Circuit  Judge^  75  Mich.  274. 

6:  886 

Id.  In  hearings  upon  applications  for  pre- 
liminary injunctions,  and  orders  pendente  lite 
in  suits  in  equity,  the  parties  have  no  consti- 
tutional right  to  a  trial  by  Jury.  Colleton  v. 
Rugg,  149  Mass.  550,  6:  198 

19.  An  injunction  by  a  federal  court 
against  illegal  combinations  in  restraint  of  in- 
terstate commerce,  although  they  are  made  mis- 
demeanors, does  not  violate  the  provisions  of 
U.  8.  Const,  requiring  the  trial  oi  crimes  to  be 
by  jury.  United  States  v.  Jellieo  Mountain 
Coke  db  (7.  Co.  (C.  C.  M.  D.  Tenn.)46Fed. 
Rep.  432.  18:  768 

20.  The  constitutional  right  of  * 'trial  by 
Jury  in  all  cases  in  which  it  has  heretofore 
been  used  "  does  not  extend  to  an  action  to  re- 
strain the  operation  of  an  elevated  railroad  ia 
front  of  plaintiff's  premises,  although  tba 
prayer  for  Judgment  includes  a  demand  for 
JOSS  and  damage  already  sustained  therefrom, 
since  the  cause  of  action  is  purely  equitable 
and  the  demand  for  damages  does  not  set  up 
an  independent  cause  of  action.  Lynch  v. 
Metropolitan  Elev.  R  Co.  129  N.  Y.  174, 

16:  887 

21.  A  statute  regulating  the  abatement  of  a 
nuisance  is  not  invalid  because  it  makes  no  pro- 
vision for  a  trial  by  jury,  where  another  stat- 
ute provides  for  such  trial  in  equity  when 

Bee  Index  to  Notes  Preeedlagw 


deemed  by  the  court  to  be  desirable,  and  in 
cases  in  equity  in  which  defendants  have  a  con- 
stitutional right  to  such  a  trial,  the  courts  se- 
cure it  to  them.  Carleton  ▼.  Rugg,  149  Mass. 
550,  6:  198 

22.  An  action  to  quiet  title  in  Indiana  is 
one  that  can  be  tried  by  a  Jury  as  a  matter  of 
right  Puterbaugh  v.  Puterbaugh,  181  Ind.  288, 

16:  841 

28.  The  right  to  trial  by  Jury  secured  by  the 
Michigan  Constitution  is  not  infringed  by  Juaws 
1887,  No.  260,  extending  the  Junsdiction  of 
equity  to  quiet  title  to  cases  where  the  land  is 
unoccupied,— since  that  provision  extends  only 
to  cases  where,  by  common  law,  a  trial  by  jury 
was  customaiy.  Grand  Rapids  AL  R  Co,  v. 
Sparrow  (C.  C5.  W.  D.  Mich.)  86  Fed.  Rep. 
210,  1:  480 

24.  The  inunemorial  practice  of  trying  ac- 
tions of  bootc  account  without  a  iury  prevents 
the  application  to  such  suits  of  Yt.  Const,  art. 
12,  chap.  1,  providing  for  a  Jury  trial  when  an 
issue  of  fact  proper  for  the  cognizance  of  a 
jury  is  Joined  in  a  court  of  law.  EaU  v.  Arm- 
strong, 65  Yt  421.  80:  866 

25.  The  provision  of  Yt.  R.  L.  §  1206,  for 
trial  of  actions  of  account  and  of  book  account 
by  auditors,  when  pending  in  the  county 
court,  applies  to  an  action  appealed  to  that 
court  from  a  justice's  court,  although  §  1057 
allows  a  Jury  trial  in  the  latter  court         Id, 
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26.  The  right  of  trial  by  Iury  at  common 
law  includes  the  right  of  a  prisoner  to  have  the 
Jury  obtained  from  the  vicinage  or  county 
where  the  crime  is  supposed  to  have  been 
committed.    P^le  ▼.  Ivwell,  87  Cal.  848, 

11:  76 

27.  Jurors  legally  drawn  can  only  be  ex- 
cluded by  the  court  for  legal  cause.  People 
V.  McQuade,  HO  N.  Y.  284.  1:  878 

28.  A  Judge  has  no  right  to  reject  a  quali, 
fled  Juror,  with  whom  all  parties  are  satisned, 
unless  for  sufficient  cause;  and  such  cause 
should  appear  on  the  record.  Welch  v.  Trib- 
une Pub,  Co.  88  Mich.  661,  11:  888 
Less  than  twelve. 

29.  A  statute  authorizing  courts  to  discharge 
some  of  the  jurors  who  have  been  impaneled 
in  a  cause  if  they  are  unable  to  attend,  and  pro- 
ceed with  the  trial  and  to  verdict  with  less 
than  twelve  jurors,  but  which  does  not  author- 
ize a  jury  of  less  than  twelve  to  be  impaneled 
in  the  first  instance,  violates  a  constitutional 
riffht  of  "trial  by  jury,"  and  is  not  within  an- 
other provision  of  the  Constitution  that  *'the 
Legislature  may  authorize  a  trial  by  a  Jury  of 
a  less  number  than  twelve,"  since  the  legisla- 
tive power  cannot  be  delegated  to  the  court. 
McRae  v.  Orand  Rapids,  L,  d  D.  R.  Co. 
93  Mich.  899,  17:  760 
Bias. 

80.  In  an  action  to  which  a  liquor-seller  is  a 
party,  a  person  wno  says  he  would  not  give  the 
testimonv  of  a  liquor-seller  the  same  credit  that 
he  woula  that  of  a  person  not  engaged  in  such 
business  is  disquahfied  as  a  juror.  Brockirny 
y.  Patterson,  72  Mich.  122,  1:  708 

81.  A  juror  acquainted  with  one  of  defend- 
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ant's  counsel,  who  had  advised  him  on  an  oc- 
casion not  connected  with  the  case  'on  trial,  is 
not  incompetent,  under  N.Y.  Code  Crim.  Proc. 
^^  376,  377.  PeapU  v.  McQuade,  110  N.  Y. 
284.  1:  878 

32.  The  inhabitants  of  a  town  or  county  are 
not  incompetent  to  sit  as  Jurors  on  the  tr*al  of 
an  indictment  for  forging  instruments  payable 
from  the  treasury  of  the  town  or  county.  Com, 
V.  Brown,  147  Mass.  585,  1:  680 

83.  In  an  action  against  a  city  for  damages 
resulting  from  an  injury  received  by  reason  of 
a  defect  in  a  street  or  sidewalk,  the  fact  that  a 
juror  is  a  resident  taxpayer  of  the  city  is  a  good 
cause  of  challenge  to  such  juror.  Goshen  ▼ 
Enf/lamf,  119  Ind.  368,  6:  868 

34.  The  fact  that  one  called  as  a  talesman  has 
served  in  the  same  court  as  a  talesman  somn 
days  before,  at  the  same  term,  is  a  cause  for 
challenge,  under  Ind.  Rev.  Stat.  1881,  §  1895, 
making  it  unlawful  for  an  officer  to  select  any 
person  who  has  served  during  the  year  imme- 
diately preceding.  Id, 
Opinion  formed* 

35.  All  that  can  be  required  to  competency  as 
a  juror  in  a  criminal  case  is  freedom  from 
bias  or  prejudice  for  or  against  the  accused, 
and  ability  to  consider  impartially  the  evidence 
'ind  to  render  a  verdict  thereon  without  regard 
to  former  impressions  formed  by  rumor  or 
newspaper  reports.  Garlitz  v.  htate,  71  Md. 
298.  4:  601 

36.  A  juror  is  not  disqualified  from  serving  in 
a  mumer  case,  Dy  tne  previous  expression  oi 
a  mere  speculation  as  to  the  result  of  the  trial, 
which  evinces  no  enmity  against  the  defendant 
or  belief  as  to  his  guilt  or  mnocenco.  Burffes* 
V.  Territory,  8  Mont.  57,  1:  808 

37.  An  affidavit  changing  a  1uror  in  a  mur- 
der case  with  having  made  a  statement,  before 
the  trial,  claimed  to  be  an  expression  of  opin- 
ion which  disqualified  him  from  serving,  will 
be  ofifset  by  a  full  and  explicit  denial  by  the 
juror,  under  oath,  of  having  used  the  language 
charged  and  of  having  formed  and  expressed 
anv^  opinion  about  the  case  prior  to  the  trial. 

88.  A  juror  having  an  opinion  in  a  case,  and 
whose  declaration  that  he  could  render  an  im- 
partial verdict  is  qualified  by  a  doubt,  is  in- 
competent, under  N.  Y.  Code  Crim.  Proc.  § 
876.  Such  declaration  must  be  unequivocal 
and  absolute.  People  v.  McQuade,  110  N.  Y. 
284,  1:  S^S 

89.  A  juror  who  has  formed  and  expressed 
a  positive  opinion  of  the  guilt  of  a  prisoner  and 
of  certain  specific  and  material  facts,  although 
it  is  based  solely  on  newspaper  accounts,  is 
disqualified,  even  if  be  declares  that  he  can 
render  a  fair  and  impartial  verdict  upon  the 
evidence  alone, — especially  where  this  declara- 
tion is  elicited  by  argumentative  and  persua- 
sive examination  by  the  court.  Coughlin  v. 
People,  144  lU.  140,  19:  67 

40.  A  statute  providing  that  a  juror  shall 
not  be  disqualified  by  forming  and  expresslnir 
an  opinion  based  on  newspaper  accounts,  if 
the  court  is  satisfied  from  his  statement  on 
oath  that  he  can  render  a  fair  and  impartial 
verdict,  does  not  violate  a  constitutional  guar- 
anty of  an  impartial  jury.  Id. 
Examination. 

41.  The  extent  to  which  a  party  should  be 
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allowed  to  go  on  the  examination  of  a  perron 
called  as  a  juror  is  not,  and  cannot  well  be, 
governed  by  any  fixed  rules.  Much  rests  in 
the  discretion  of  the  court  as  to  what  qnestions 
may  or  may  not  be  answered;  but  in  practice 
vei^  great  latitude  is  and  generally  ought  to 
be  indulged.    State  v.  Ohipman,  1  S.  D.  414. 

lO:  482 
42.  A  juror  cannot  be  asked  on  his  voir  dire 
in  an  action  for  shooting  plaintiff,  who,  with 
others,  was  giving  derendant  a  charivari, 
whether  he  has  any  prejudice  for  or  against 
charivari  parties  or  those  who  enerage  in  them. 
Higginn  v.  MinagJtan,  78  Wis.  602,  1  Is  188 
Peremptory  challenfte* 
43.  A  statutory  right  to  challenge  peremptor- 
ily in  a  civil  case  two  of  the  jurors  from  the 
panel  called  to  tiy  the  cause  extends  to  by- 
standers put  upon  the  panel,  as  well  as  to  ju- 
rors regularly  summoned;  and  such  jurors  may 
be  challenged  after  they  have  been  sworn,  bi^ 
before  anything  else  is  done,  where  such  prac- 
tice prevails  in  ue  cases  of  regularly  summoned 
jurors.    Saekett  ▼.  Ruder,  152  Mass.  897, 

9:  891 

44.  Act  of  Congress  June,  1873,  as  em- 
bodied in  U.  S.  Kev.  Stat,  g  819,  restricu 
parties  indicted  for  felony  to  twenty  peremp- 
tory challenges;  and  wh^re  several  parties  are 
indicted  for  a  joint  felony  they  are  deemed  a 
single  party  for  the  purposes  of  all  challenges 
under  that  section.  United  Slcttes  y.  Hall  (C. 
C.  S.  D.  Ga.)  44  Fed.  Rep.  888,         lO:  888 

45.  Under  N.  Y.  Code  Crim.  Proc.  §  885.  as 
amended  in  1882,  the  prosecution  must  nrst  ex- 
ercise its  right  of  peremptory  challenges  as  to 
all  t^e  jurors  then  in  the  box,  before  defen^' 
antcan  be  called  upon  to  challenge  peremptor- 
ily.   People  V.  McQuade,  110  N.  T.  234, 

1:  278 

46.  N.  Y.  Code  Crim.  Proc.  §  385,  so  far  at 
least  as  it  requires  the  People  first  to  exercise 
the  right  of  peremptory  challenges,  is  impem- 
tive,  and  not  directory.  Id. 

47.  On  the  discharge  of  a  juror  for  sickness 
and  the  drawing  of  another  juror,  under 
Dak.  Comp.  Laws,  §  7401,  which  authorizes 
such  drawing,  or  the  discharge  of  the  entire 
jury  and  the  impaneling  of  another,  only  such 
peremptory  challenges  are  allowed  as  have  not 
tieen  already  exhausted  in  prorurmfi:  the  other 
eleven  jurors.  State  v.  Eaeledahl,  2  N.  D. 
521,  16:  150 


m.  Conduct  and  DispoaAi.. 
a.  In  GenerdL 

48.  When  a  question  on  the  proof  arises  in  a 
Circuit  Court  of  the  United  States  as  to  lerbether 
the  organization  and  alleged  incorporation  of 
the  plaintiff  as  a  corporation  or  limited  part- 
nership is  sufficient  to  give  jurisdiction  on  the 
ground  of  citizenship,  and  the  facts  are  not 
disputed,  on  a  general  traverse  of  such  organ- 
ization and  incornoration  it  is  not  necessary  to 
abandon  the  trial  until  after  a  separate  trial 
as  to  the  jurisdictional  question,  but  the  jury 
may  be  directed  to  find  a  special  verdict  setting 
out  the  facts  relating  to  the  jurisdictionid  ques- 
tion, although  a  better  practice  v?ould  be  for 
defendant  to  raise  the  question  by  special  trav- 
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eree,  setting  out  the  facts  on  a  demarrer  to 
whicb  the  precise  question  would  be  presented. 
Imperial  Refining  Co,  v.  Wyman  (0.  C.  N.  D. 
Ohio)  88  Fed.  Hep.  574,  8:  508 

b.  Bights  of  Accused  Persons. 

See  also  supra^  1,  2. 

49.  Defendant  who  goes  to  trial  without  ob- 
lection  that  a  copy  of  the  indictment  and  a 
list  of  the  jurors  has  not  been  served  upon 
him  thereby  waives  such  omission.  Parker  v. 
FeopU,  13  Colo.  155,  4:  803 

50.  A  statute  permitting  a  venlict  when  de- 
fendant is  voluntarily  or  willfully  absent  does 
not  violate  his  constitutional  right  to  be  pres- 
ent at  the  trial.    8taU  v.  Hope,  100  Mo.  847, 

8:  608 

51.  The  constitutional  right  of  a  person 
charged  with  a  felonv  to  be  present  during  his 
trial  is  not  infringed  by  a  statute  which  per- 
mits the  trial  to  proceed  in  his  absence,  ii  ha 
absents  himself  pending  the  triaL  Oore  v. 
State,  52  Ark.  285,  5:  888 

52.  The  fact  of  sicknea<t  of  an  absent  ju- 
ror, which  is  one  ground  under  the  statute 
for  discharging  the  jury,  cannot  be  deter- 
mined on  tnal  for  a  felony,  in  the  absence  of 
defendant  from  tho  court-room.  State  v. 
Smith,  44  Kan.  75,  8:  774 

c.  Beeeption  of  Evidence. 

See  also  Appeal  and  Errob,  149. 

58.  In  case  of  uncertainty  whether  or  not 
testimony  offered  relates  to  the  particulai 
transaction  under  investigation,  it  may  be  ad- 
mitted under  instructions  that  the  Jury  may 
determine  whether  it  does  or  does  not  relate  to 
that  matter.  Chattanooga,  B,  it  0.  B,  Co,  v. 
Lyon,  89  Qa.  16,  16:  867 

54.  A  party  cannot  in  general  demand  the 
exclusion  of  evidence  called  out  in  fair  re- 
sponse to  questions  asked  without  objection. 
State  V.  Hope,  100  Mo.  847,  8:  608 

55.  An  agreement  that  certain  papers  muv 
be  read  in  evidence  is  a  consent  thiit  tliey  shall 
be  considered  as  legal  evidence  in  the  case. 
Thompson  ▼.  Thompson,  91  Ala.  591, 

lit  448 
56.  A  trial  judge  cannot  arbitrarily  limit  the 
number  of  witnesses  which  ma^  be  called  to 
establish  an  allegation  of  insanity,  where  the 
issue  taken  thereon  is  of  controlling  import- 
ance in  the  cause^^^pecially  after  the  permit- 
ted number  of  witnesses  has  been  examined  by 
one  of  the  parties.  Greene  v.  Phcsnix  Mat.  Ju, 
Ins.  Co.  134  111.  310.  10:  676 

57.  Evidence  of  damage  to  property  from 
water,  it  not  admissible  io  prove  a  proper  ele- 
ment of  damages,  but  only  to  show  the  force 
with  which  the  water  passed  through  an  open- 
int'  should  be  so  limited  when  offered,  no- 
bfish,  Sl.L.dbF.B.  Co.  y.  McDougall,  126  111. 
Ill,  1:  807 
Time  OH 

58.  The  trial  court  may  in  its  discretion  per- 
mit a  plaintiff  to  introduce  additional  proof  in 
chief,  as  distinguished  from  that  in  rebuttal, 
after  defendant  has  rested.  Jacksonville,  T,  <£ 
E.  W,  B.  Co.  V.  Peninsular  Land,  T.  <fe  Mfa. 
Co.  27  Fla.  1,167,  17:  38,  iB6 
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59.  It  is  within  the  discretion  of  the  trial 
court  to  hear  the  testimony  of  a  witness,  al- 
though it  is  not  offered  until  after  the  evi- 
dence has  been  closed.  McNuit  v.  McNutt, 
116  Ind.  545,  8:  878 

60.  Where  a  patent  has  been  declared  invalid 
because  oi  a  saie  maue  more  man  two  years  oe- 
fore  application  therefor,  an  order,  before  the 
entry  of  final  judgment,  may  be  made  to  allow 
newly  discovered  evidence  to  betaken,  to  show 
that  the  sale  alleged  was  in  fact  only  a  con- 
struction of  the  article  under  an  order  therefor, 
instead  of  a  sale.  Campbell  v.  New  York  (0. 
C.  8.  D.  K.  Y.)  35  Fed.  Rep.  504,  1:  48 

61.  In  the  trial  of  an  issue  devisatit  Tel  non, 
it  is  not  improper  for  the  proponents  to  offer 
the  will,  and  the  evidence  of  its  due  execution, 
and  the  competency  of  the  testator  at  the  time 
it  was  executed,  and,  thus  hayinc:  made  &  prima 
facie  case,  to  rest,  and,  after  the  contestants 
have  offered  their  evidence  against  the  validity 
of  the  will,  to  permit  the  proponents  to  offer 
other  evidence  to  sustain  the  will,  as  well  as 
evidence  in  rebuttal.  Kerr  y.  Lunsfndy  31 
W.  Va.  659,  8:  668 
Striking  out* 

62.  Where  evidence  is  already  before  the 
jury,  without  exception,  if  it  is  incompetent 
the  remedy  is  by  motion  to  strike  it  out.  Par- 
sons v.  New  York  C.  &  H.  B,  B,  Co.  113  N.  Y. 
355,  8:  688 

63.  Evidence  admitted  upon  assurance  of 
counsel  that  it  will  be  brought  home  to  tho 
other  party,  if  this  is  not  done,  should  be  struck 
out  on  motion.    People  v.  PiweU,  87  Cal.  348, 

11:  76 

64.  The  opinion  of  a  vritnessshould  be  strick- 
en out  where  it  is  based  entirely  upon  Incom- 
petent and  inadmissible  matters,  or  it  appears 
that  such  matters  are  the  chief  element  in  the 
calculation  which  leads  into  his  conclusions. 
San  Diego  Land  d  T.  Co.  y.  Neale,  88  Cal.  50, 

11:  604 

d.  Statements  and  Argument  of  Counsel. 

As  to  Effect  on  Appeal  of  Improper  Argu- 
ment, see  Appeal  aitd  Ebbok,  215, 270- 
272. 

65.  A  statement  of  counsel,  in  the  course  of 
argument,  to  the  effect  that  he  has  no  doubt 
the  court  will  hold,  from  the  rulings  already 
made  and  the  evidence  adduced,  that  the  fact 
of  paternity  is  established,  does  not  amount  to 
an  admission,  in  the  cause,  of  the  fact  of  pa- 
ternity, binding  upon  the  parties.  Be  Jessup*i 
Estate,  81  Cal.  408.  6:  694 

66.  Upon  the  trial  of  an  action  for  damages 
it  is  error  for  the  court  to  permit  tha  counsel 
for  the  plaintiff,  oyer  the  objection  of  the  de- 
fendant, in  argument,  to  read  to  the  jury,  upon 
the  question  of  the  measure  of  damages,  ex- 
tracts from  reported  cases,  showing  large  dam- 
ages held  not  excessive.  Bieketts  y.  Chesapeake 
db  0.  It  Co.  33  W.  Va.  433,  7:  864 

67.  The  entire  argument  on  the  part  of  the 
prosecution  may  be  made  by  private  counsel 
employed  to  assist  the  district  attorney,  with 
the  consent  and  acquiescence  of  such  district- 
aftorney  and  the  trial  court  People  v.  PoiteU 
87  Cal.  848,  11:  76 

68.  In  making  an  opening  statement  to  the 
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Jury,  counsel  has  a  right  under  the  rules  of 
the  court  to  state  in  gooa  faith  his  claims  as  to 
the  Uw,  in  so  far  as  it  is  necessary  to  give  the 
Jury  an  understanding  of  his  theory.  PrentU 
V.  Bates,  OB  Mich.  284,  17:  494 

69.  Where  the  counsel  for  defendant,  charged 
with  murder,  makes  reckless,  unwarrantable, 
and  positiye  assertions  in  an  argument  as  to  the 
admissibility  of  evidence,  calculated  to  mislead 
Uie  jury,  it  is  the  duty  of  the  court  to  express  t« 
the  Jury  his  dissent  from  such  contentions. 
Qarlitz  v.  State,  71  Md.  293,  4:  601 

70.  Counsel  have  no  right  to  give  their 
opinions  in  argument,  or  to  speak  of  things 
not  proved  in  respect  to  the  character  of  wit- 
nesses in  the  case.  Broughton  v.  MeOrew  (C. 
C.  D.  Ind.)  39  Fed.  Hep.  672,  6:  406 

71.  Improper  argument  by  defendant's 
counsel,  by  making  statements  outside  the  evi- 
dence as  to  his  client's  good  character,  will  not 
Justify  the  State's  counsel  in  arg[uing,  against 
defendant's  obiection,  that  his  failure  to  offer 
proof  of  good  character  raises  an  inference 
that  his  character  was  not  good.  Bennett  v. 
State,  86- Ga.  401,  12:  449 
Comment  on  failnro  to  i^lTe  evidence. 

72.  There  is  no  error  in  allowing  counsel  to 
comment  upon  the  failure  of  the  defendant  to 

Sroduco    witnesses.     Kirclier  v.  Milwaukee 
techanic8  Mut.  Ins,  Co,  74  Wis.  470,  6:  779 

73.  A  provision  of  1  Storr  &  C.  Stat.  486, 
that  no  reference  or  comment  shall  be  made 
upon  the  neglect  of  a  prisoner  to  testify  in  his 
own  behalf,  does  not  make  a  mere  incidental 
reference  to  his  legal  right  to  testify  a  mate- 
rial error  when  m^e  in  food  faith  and  only 
for  illustrating  an  entirely  different  matter. 
Watt  V.  PeopU,  126  111.  9,  ♦      1:  408 

74.  It  is  error  for  a  prosecuting  attorney  to 
■tate  that  defendant  does  not  dare  to  put  in  ner 
testimony,  although  he  precedes  it  with  the 
remark  that  of  course  it  is  not  proper  for  him 
to  remark  upon  her  failure  to  testify.  Btate 
V.  Hull,  18  li.  I.  — ,  80:  609 
Ri^ht  to  open  and  dose. 

75.  Concession  by  the  owner  of  petitioner's 
right  to  condemn  land,  and  limitation  of  the 
contest  to  the  question  of  damages  only,  do  not 
relieve  Uie  petitioner  of  the  burden  of  proof  or 
give  the  landowner  the  right  to  open  and  close 
the  argument.  Atloway  v.  JSaehviUe,  88 
Tenn.  510,  8:  188 

76.  Upon  an  issue  deviMvitvel  non,  the  pro- 
ponents of  the  will  have  the  afl&rmative  of  the 
issue,  and  the  right  to  open  and  conclude  the 
argument.  Kerr  ▼.  LwMford,  31-  W.  Va. 
659,  8:  668 

e.  Submitting  Oaee  or  Queition  to  Jury. 

77.  The  breach  of  an  injunction  bond  re- 
quires the  question  of  a  right  to  recover  at  least 
nominal  damages  thereon,  to  be  submitted  to 
the  jury.  Brown  v.  CunningJiam,  82  Iowa, 
612,  18:  688 

78.  A  reservation  of  the  question  whether 
there  is  any  evidence  which  will  entitle  plain- 
tiff to  recover  may  be  made  on  submitting  the 
case  to  the  jury,  so  as  to  save  therichtto  enter 
judgment  nan  obstante  veredicto,  Newhard  v. 
P&nnsylmnia  R.  Co.  163  Pa.  417,  19:  568 
Nonsuit. 

79.  The  denial  of  a  motion  of  nonsuit  before 
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the  introduction  of  defendant's  evidence  win 
not  prevent  the  granting  of  such  a  motion  after 
defendant's  evidence  has  been  introduced,  if  a 
verdict  for  the  plaintiff  could  not  be  sustained 
upon  the  evidence.  Fagundes  v.  Oenirdl  Poe. 
B,  Co.  79  Cal.  97,  3:  884 

80.  In  testing  the  validity  of  peromploiy 
nonsuit,  plaintiff  is  entitled  to  the  benefit  of 
every  inference  of  fact  which  might  have  been 
fairly  drawn  by  the  Juiy  from  the  evidence. 
however  slight,  providea  it  amounts  to  more 
than  a  mere  sdntiUa.  Hineman  ▼.  Matthawt 
188  Pa.  204,  lO:  888 

81.  A  case  should  not  be  submitted  to  a  jury 
nnlesB  it  presents  the  possibility  of  different  in- 
ferences beinff  drawn  from  the  proofs;  and 
where,  on  undisputed  facts,  the  conclusion  to 
be  arrived  at  is  as  to  the  legal  effect,  a  -verdict 
is  properly  directed  on  the  legal  construction 
idven  by  the  trial  judge.  WiUiam$  t.  Guile 
117  N.  Y.  843,  6:  366 

83.  It  is  the  duty  of  the  trial  judge  to  non- 
suit or  direct  a  verdict,  as  the  case  may  re- 
quire, notwithstanding  a  scintilla  of  evidence, 
where  the  weight  of  evidence  is  so  decidedly 
preponderating  that  a  verdict  contrary  to  it 
would  be  set  aside,  ffemmem  v.  NeUon^  ISS 
N.  Y.  517,  80:  440 

88.  A  nonsuit  is  properly  refused  in  an  action 
to  recover  damages  for  personal  injuries,  where 
the  evidence  shows  that  plaintiff  was  a  "weaver 
having  charge  of  looms  in  defendant's  mill; 
that  a  shuttle  could  not  fly  out  of  a  loom  unless 
the  machinery  was  defective  or  out  of  repair; 
that  plaintiff  had  no  knowledge  of  and  was 
not  permitted  to  meddle  with  &e  machinery. 
but  in  case  it  appeared  out  of  repair  must 
inform  a  person  employed  for  the  purpose  of 
repairing  looms;  that  on  the  day  of  the  acci- 
dent one  of  the  looms  did  not  work  right,  the 
shuttle  flying  out  and  sticking;  that  the  loom- 
fixer  was  called  three  times  to  repair  the  loom, 
and  after  making  what  repairs  he  thought 
necessary  each  time  again  set  the  loom  run- 
ning; that  plaintiff  watched  the  loom  more 
closely  than  the  others  because  afraid  of  its 
action,  and  that  shortly  after  it  was  fixed  tne 
last  time  a  shuttle  flew  out,  inflicting  the 
injury  complained  ol  JaegwiY.  Great  FaGe 
Mfg.  Co,  (N.  H.)  18:  884 

Directing  verdict* 

84.  If  proof  of  a  fact  is  so  preponderating 
that  a  verdict  against  it  would  be  set  aside  by 
the  court  as  contrary  to  the  evidence,  it  is  the 
duty  of  the  court  to  direct  a  verdict,  HaU  v. 
Stevens,  116  N.  Y.  201,  6:  808;  Xufe  v.  AU 
lantic  d>R  B.  Co.  (N.  M.)  16:  819 

85.  When  the  evidence  given,  with  all  the 
inferences  that  tbeiury  couid  justifiably  draw 
from  it,  is  so  insumcient  that  a  verdict  based 
thereon  must  be  set  aside,  the  court  is  not  bound 
to  submit  it  to  the  jury,  but  may  direct  a  ver- 
dict. People  V.  People's  Ins,  iZrcA.  1«6  III. 
466,  8:  340 

86.'  Only  where  the  evidence,  by  whomso- 
ever introduced,  with  all  fair  and  legitimate 
inferences  thereupon,  is  so  insuflicient  to  sus- 
tain a  verdict  for  the  plaintiff  that  the  court 
must  set  it  nside  if  rendered,  will  the  court  be 
justified  in  directing  a  verdict  for  the  defend- 
ant. Pullman's  Palace  Car  Co.  v,  Laaek,  148 
111.  242,  18:  815 

87.  Where  both  parties  ask  the  court  to  di- 
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rect  a  verdict,  the  court  is  at  liberty  to  draw 
the  same  inferences  from  the  proofs  which  the 
jury  would  have  been  justified  in  drawing  if 
the  case  had  been  submitted  as  a  matter  of  fact 
to  them.    JBe  Sugar  Trust  Que,  54  Huu,  354, 

6:  886 
Demarrer  to  evidence. 

88.  To  susts^in  the  action  of  the  trial  court 
in  overruling  a  demurrer  to  the  evidence, 
which  was  based  on  the  contention  that  it 
showed  contributory  negligence,  it  is  not 
neoessaiy  to  decide  that  there  was  no  such 
negligence.  Qratiot  v.  Missouri  P.  B,  Co.  1 16 
Mo.  — ,  16:  189 

89.  A  demurrer  to  plaintiff's  evidence  is  not 
waived  by  defendant  by  putting  in  his  evidence, 
where  he  asks  the  direction  of  a  verdict  afainst 
the  plaintiff  at  the  close  of  all  the  evidence. 

iVsber  V.  Kansas  Oi^  Cable  IL  Co.  100  Mo. 
194,  7:  819 

90.  In  a  suit  to  recover  damages  for  the  break- 
«ge  of  an  article  while  in  a  carrier's  possession 
for  transportation,  the  success  of  which  de- 
pends upon  showing  negligence  on  the  part  of 
the  carrier,  a  demurrer  to  the  evidence  is  prop- 
erly overruled  if  it  tends  to  show  that  the  arti- 
cle was  delivered  to  the  carrier  in  good  condi- 
tion, properly  packed,  and  that  it  reached  its 
destination  badly  broken,  the  crate  In  which  it 
was  packed  being  broken  on  one  side,  while 
one  of  the  inside  stays  was  broken  and  others 
out  of  place.  Witting  t.  8t.  Louis  &  8.  F.  R. 
Co.  101  Mo.  681,  10:  608 

1  Bpedal  Interrogatories. 

91.  Special  issues  should  not  be  submitted 
where  a  judgment  could  not  properly  be  ren- 
dered upon  proper  answers  to  them.  Texas  & 
P.  R,  Co.  V.  Miller,  79  Tex.  78,  11:  395 

92.  The  court  may  require  the  jury  to  re- 
turn a  special  verdict"  at  the  request  of  one  of 
the  parties  to  the  action,  although  he  has  pre- 
viously requested  the  court  to  instruct  the 
jury  in  writing,  and  has  entered  upon  a  dis- 
cussion of  the  questions  of  law  to  be  embraced 
in  such  instruction.  Lotoman  v.  Sheets,  124 
Ind.  416,  7:  784 

93.  Submitting  to  the  jury,  under  the  stat- 
ute, '^particular  questions  of  fact,"  is  within 
the  discretion  of  the  trial  court.  This  is  a  rc- 
visable  discretion.  Kerr  v.  Lunsfordy  31  W. 
Va.  659,  8:  668 

94.  The  questions  must  be  of  such  a  char- 
acter that  the  answers  tliereto,  if  contrary  to 
the  general  verdict,  would  control  the  same 
And  be  conclusive  of  the  issue.  Id. 

95.  Under  the  statute,  the  court  did  not  err 
m  refusing  to  submit  to  the  jury  the  following 
questions:  "(1)  Was  the  late  Lewis  Lunsford, 
in  August,  1880,  suffering  from  a  disease  known 
as  senile  dementia?  (2)  If  so,  is  that  disease 
curable?  (3)  Had  that  disease  so  far  progressed 
in  August,  1882,  as  to  render  him  (Lewis  Luns- 
ford) imbecile  and  incapable  of  transacting 
businr ?s?  (4)  Does  a  person  suffering  from 
€uch  disease  have  any  lucid  intervals?  '     Id, 


TV.  QtTEflTioNS  OF  Law  and  Fact. 
a.  Power  of  Court  and  Jury  Generally. 

96,  It  is  the  ricrht  of  the  jury,  and  not  the 
court,  to  determine  the  effect  of  evidence,  un- 
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less  in  particular  cases,  where  its  effect  is  de- 
clared by  law.  Patterson  v.  Hayden,  17  Or. 
238,  8:  689 

97.  The  court  must  not  refer  to  the  jury  the 
(question  of  the  competency  of  a  witness,  by 
instruction  or  otherwise.  State  v.  Michael,  37 
W.  Va.  565,  19:  605 

98.  The  competency  of  a  witness  is  a  ques- 
tion for  the  court,  and  not  for  the  jury.      Id. 

99.  The  question  of  the  admissibility  of  un- 
communicated  threats  as  evidence  touching  the 
issue  as  to  who  began  the  encounter  is  one  for 
the  court,  its  functions  being  merely  to  decide 
whether  or  not,  viewing  the  entire  evidence  at 
the  time  the  offer  to  prove  them  is  made,  there 
is  any  doubt  as  to  who  began  the  encounter. 
Their  weight  when  introduced  is  for  the  jury's 
determination,  upon  considering  them  in  con- 
nection with  all  the  other  evicTence.  Wilson 
V.  State,  80  Fla.  234,  17:  664 
Jur^  as  Judges  of  law* 

100.  The  jury  are  final  judges  of  the  law  as 
well  as  of  the  facts  in  a  prosecution  for  crim* 
inal  libel,  under  Mo.  Const,  art.  2,  §  14,  although 
the  judge  should  assist  and  inform  them  what 
the  law  is.    State  v.  Armstrong,  106  Mo,  895, 

18:  419 
But  see  next  case. 

101.  The  doctrine  that  the  Jury  in  a  crim- 
inal case  are  the  judges  of  the  law  as  well  as 
the  facts  is  contrary  to  the  common  law  and 
repugnant  also  to  the  constitutional  guaranties 
that  every  man  shall  have  a  * 'certain  remedy" 
for  all  wrongs,  and  shall  not  be  deprived  of  lib- 
ertv  except  "by  the  law  of  the  land;"  and  it  ii 
also  repugnant  to  the  Constitution  of  the  United 
States,  which  makes  it  and  all  laws  and  treat- 
ies made  in  pursuance  thereof  the  supreme 
law  of  the  land,  by  which  judges  in  every  state 
shall  be  bound.    State  v.  Burbee.  60  V t.  1 , 

19:  145 
See  also  infra,  255. 

b.  CavM  and  Efffeet. 

1 02.  Whether  a  husband  or  a  wife  has  been  so 
treated  by  the  other  as  seriously  to  injure 
health  or  endanger  reason  is  a  pure  qiiestion 
of  fact.  Robinson  Y.  Robinson  (Hl.B..)  16:  181 

103.  Whether  an  injurjr  to  the  hand  and 
wrist  of  a  passenger,  which  were  inside  the 
car,  from  a  stick  of  wood  entering  through 
the  window,  was  caused  or  contribute  to  by  tha 
fact  that  his  elbow  slightly  projected  from  the 
window,  is  a  question  for  the  jury.  Moakler 
V.  Portland  W.  V.  R.  Co.  18  Or.  189,   6:  656 

104.  Whether  an  injury  on  a  highway  by  the 
sliding  of  the  rear  end  of  a  vehicle  over  an  em- 
bankment would  have  occurred  if  proper  rail- 
ings or  barriers  had  been  provided  at  the  place 
is  a  question  for  the  juxr.-  MoUoy  v.  Walker 
Tiop.  77  Mich.  448,  6:  695 

105.  Whether  a  freight  train  obstructing  a 
highway  crossing  did  or  did  not  give  to  the 
noise,  steam,  and  smoke  of  another  passing 
train  a  character  which  they  would  not  pos* 
sess  in  the  absence  of  the  obstruction,  so  as  to 
make  a  concurrent  cause  of  the  frightening  of 
a  team,  is  a  question  for  the  jury  where  there 
is  evidence  that  the  team  was  accustomed  to 
trains.  SeUick  V.  Lake  Shore  ^  M.  S.  ff.  Co. 
93  Mich.  875,  18:  164 
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106.  Whether  the  rate  of  speed  at  which  a 
person  was  driving  was  greater  than  that  per- 
mitted by  an  ordinance,  and,  if  so,  whether  the 
illegal  act  contributed  to  a  collision  with  an- 
other team,  are  questions  for  the  jury.  Bros- 
ehart  ▼.  TuUle,  59  Conn.  1,  11:  88 
Prozinukte  cause. 

107.  The  question  whether  a  cause  is  a  causa 
nne  qua  non  without  the  existence  of  which 
the  iniury  would  not  have  taken  place  is  a 
question  of  fact.  Louisville,  i\r.  A,  &  C.  R, 
Co,  V.  NiUfche,  126  Ind.  229.  9:  760 

108.  The  question  of  proximate  cause  is  or- 
dinarily one  of  fact  for  the  jury.  ScJiumaker 
V.  St.  Paul&D,  R.  Co.  46Muin.  89.  18:  867 

109.  But  it  is  for  the  court  where  the  facts 
are  not  in  dispute.  Bunting  v.  Hogsett,  139 
Pa.  863,  18:  868 

110.  Whether  the  proximate  cause  of  an  in- 
jury to  an  employ^  loading  poles  on  a  cai  was 
the  failure  of  the  engineer  or  fireman  of  an 
engine  which  struck  the  car  to  ring  the  bell,  or 
the  negligence  of  the  assistant  roadmaster  in 
ordering  him  to  continue  the  work  while  the 
engine  was  backing  down,  telling  him  there 
was  plenty  of  time,  and  throwing  him  off  his 
guard,  leadiner  him  to  believe  that  the  road- 
master  would  take  care  that  the  engine  did  not 
strike  the  car, — is  a  question  for  the  jury.  Har- 
rison V.  Detroit,  L.  <Ss  N.  R.  Co.  79  Mich.  409, 

7:  688 
See  also  ir^ra,  204. 

C.  Reasonableness;  Necessity;  Duty. 

111.  When  the  facts  are  undisputed,  and  dif- 
ferent Inferences  cannot  reasonaoiy  oe  drawn 
from  the  same  facts,  the  question  of  what  is 
reasonable  time  is  odp  of  law  for  the  court. 
Wright  v.  Bank  of  the  Metropolis,  110  N.  Y. 
287,  1:  889 

1 1 2.  The  reasonableness  of  a  rule  prescribed 
by  a  railroad  company  for  the  government  of 
its  business  is  purely  a  question  of  law  to  be 
decided  by  the  court,  and  not  a  question  of 
fact  to  be  passed  uponbyjuries.  aouth  Flor- 
ida  R.  Co.  v.  RJioads,  25  Fla.  40,         8:  738 

118.  Where  the  facts  are  indisputable,  it  is  the 
province  of  the  court  to  determine,  as  a  matter 
of  law,  the  reasonableness  of  a  regulation  by 
which  a  railroad  company  refuses  to  sell  tick- 
ets or  check  baggage  to  a  regular  stopping- 
place  of  a  passenger  train.  Pittsburgh,  C.  cfe 
SL  L.  R.  Co.  V.  Lyon,  123  Pa.  140,       8:  489 

114.  Whether  or  not  a  regulation  excluding 
colored  women  from  a  car  set  apart  for  passen- 
gers is  reasonable  is  a  question  of  law,  and  not 
of  fact  for  the  jury.  Chilton  v.  8t,  Louis  dh  L 
M.  R,  Co.  114  Mo.  88,  19:  869 

115.  It  is  a  question  of  fact  for  the  jury 
whetiier  a  carrier  exercised  reasonable  care  for 
a  passenger  who  was  in  a  feeble  mental  and 
physical  condition.  Croom  y.  Chicago,  M.  <k 
at.  P.  R.  Co,  52  Minn.  — .  18:  608 

116.  Whether  sliooting  into  a  congregation 
of  dogs  on  one's  premises  is  a  reasonable 
and  necessary  means  to  get  rid  of  a  nuisance  is 
a  question  for  the  jury.  Hubbard  v.  Preston 
90  Mich.  221,  16:  849 

117.  In  an  action  to  recover  daraaores  for  in  ju- 
ries resulting  from  the  conducting  of  a  busines.. 
which  is  a  nuisance,  the  questions  whether  or 
BOt  the  business  is  carried  on  in  a  convenient 
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and  proper  place,  and  whether  or  not  the 
made  by  its  owner  of  his  land  is  under  the  cir- 
cumstances reasonable,  should  not  be  submitted 
to  the  jury,  since  no  place  can  be  coDTenient 
for  the  carrying  on  of  a  business  which  is  & 
nuisance  and  which  causes  substantial  injury 
to  the  property  of  another,  and  no  use  of  one's 
own  land  can  be  reasonable  which  deprives  an 
adjoining  owner  of  the  lawful  ilsc  and  enjoy- 
ment of  his  property.  Susquehanjia  Fertilizer 
Co,  V.  MaUme,  78  Md.  288,  »:  7S7 

118.  Whether  there  is  a  reasonable  necessity 
for  the  use  of  skids  across  a  sidewalk  for  un- 
loading a  wagon  in  front  of  a  store  is  a  ques- 
tion for  the  jury.  Joehem  t.  Robinson,  72 
Wis.  199,  1:  17S 

119.  It  is  a  Question  for  the  jiny  whether 
railings  or  barriers  are  necessary  to  make  » 
highway  reasonably  safe  for  travelers.  Mdl- 
loy  V.  Walker  Ihop,  77  Mich.  448.        6:  69» 

120.  Whether  due  diligence  has  been  used 
in  a  given  case  by  railroad  employes  in  extin- 
guishing a  fire  is  a  question  for  the  jury. 
Missouri  P.  R.  Co.  v.  Flatzer,  73  Tex.  117. 

8:  689 

121.  Whether  or  not  the  force  used  in  re- 
gaining possession  of  property  is  excessive  is 
a  question  for  the  jury.  Com,  t.  Donahue, 
148  Mass.  529,  8:  688 
Necessity. 

122.  The  necessity  of  keeping  a  barber-shop 
open  on  Sunday  is  a  question  for  the  court. 
Com.  V.  Waldman,  140  Pa.  89.  1 1:  668 
Duty. 

12b.  Whether  employes  of  a  carrier  should 
assist  a  woman  with  several  bundles  to  alight 
from  a  train  is  a  question  for  the  jury.  Tezas 
AP,  R.  Co,  V.  Miner,  79  Tex.  78,      11:  896 

m 

d.  Relation,  Character,  or  Condition  of  Pertone 

or  Tilings. 

124.  The  question  as  to  whether  or  not  a 
sleeping-car  porter  was  In  the  performance  of 
his  duties  as  servant  of  a  railroad  company  at 
the  time  he  committed  an  assault  upon  a  pas- 
senger, so  as  to  make  the  company  liable  for 
his  act,  must  be  submitted  to  the  jury  where 
the  evidence  shows  that  an  accident  rendered 
it  necessary  for  the  passenger  to  be  transferred 
from  the  train  upon  which  he  took  passage  to 
another  train:  that  the  porter  to  whom  he  had 
surrendered  his  ticket,  and  who  was  the  only 
person  who  represented  the  company  on  the 
sleeping  car,  assisted  in  making  the  transfer; 
that  the  passenger  demanded  a  return  of  bis 
ticket,  or  an  introduction  to  the  persons  in 
charge  of  the  new  train,  so  that  he  might  re- 
ceive sleeping-car  privileges  thereon;  and  that 
thereupon  the  porter  committed  the  assault. 
Dwinelle  ▼.  New  York  C,  A  H.  B.  R.  Gi. 
120N.  Y.  117,  8:884 

125.  Evidence  that  the  assured  was  ordina- 
rily a  man  of  pleasant  and  genial  diaposition 
whose  family  relations  were  pleasant,  that 
after  a  certain  time  he  became  depressed,  com- 
plained of  pain  in  his  head,  was  abstracted  and 
stupid,  could  not  pay  close  attention  to  busi- 
ness, did  not  appear  to  remember  what  was 
told  him,  and  impressed  people  with  whom 
he  came  in  contact  that  he  was  out  of  his  right 
mind,  and  that  he  finally  cut  his  own  throat. 
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— Is  Bofflcient  to  go  to  the  jury  upon  the  Ques- 
tion of  insanity.  BlacksUme  v.  mandard  L.  A 
A,  Ins.  Co,  74  Mich.  5U2,  8:  486 

126.  Whether  one  is  a  *  laboring  man  or 
woman/'  within  Minn.  Gen.  Stat.  chap.  66» 
g  810,  subd.  11,  exempting  wages*  is,  where 
the  kind  of  work  done  is  shown,  a  question  of 
law.  and  not  of  fact.  WHdnar  t.  Ferguson 
42  Minn.  112.  6:  888 

127.  Whether  one  who  negotiates  a  loan  and 
takes  a  bonus  therefor,  which  the  borrower 
pays  in  addition  to  the  highest  legal  rate  of  in- 
terest, acts  as  agent  for  the  lender  or  for  the 
borrower,  is  a  question  of  fact  for  the  Jury. 
VaJilb^rgy,  Keaton,  51  Ark.  534,         4:  468 

128.  Where  a  party's  letters,  coupled  with 
testimony  that  he  had  made  reports  to  a  mer* 
cantile  agency  of  the  status  of  merchants, 
would  support  a  finding  that  he  was  an  agent, 
but  there  was  other  evidence  from  which  the 
jury  might  conclude  that  he  was  not  such 
agent,  Uie  question  of  agency  should  be  left  to 
the  jury,    Bradstreet  Co.  v.  QUI,  72  'lex.  115, 

«:  406 

129.  When  the  question  whether  a  partner- 
ship exists  is  a  matter  of  doubt  to  be  decided 
by  inferences  to  be  drawn  from  all  the  evi- 
dence, it  is  one  of  fact  for  the  jurv;  and  the 
court  should  not  nonsuit  or  direct  the  jury  to 
find  a  verdict  for  the  plaintiff  or  defendant. 
Seabury  v.  Crouiell  (N.  J.  Err.  &  App.)  52  N. 
J.  L.  (28  Vroom)  413,  11:  186 

130.  The  court  must  rule,  as  a  question  of 
law,  that  partners  are  not  entitled  to  the  pro- 
tection of  the  Pennsylvania  Limited  Partner- 
ship Act,  where  they  have  not  complied  with 
its  requirements  in  the  formation  of  their  part- 
nership and  the  defect  appears  on  the  face  of 
their  certificate.  VaTihome  v.  C&rtoran,  127 
Pa.  255,  4:  886 

181.  Bvidenee  tending  to  show  the  organ  i- 
zatioB  of  a  bank  under  a  legal  charter,  the 
holdlBg  of  stock  in  it,  and  the  receipt  of  divi- 
dends tnereoa,  is  snfflcleBt  to  make  a  question 
for  tbe  jury  wl)ether  the  bank  was  not  a  corpo- 
ratioB  rauer  thara  a  partnership  concern. 
HaUsieadY.  Owriis,  143  Pa.  852,        18:  870 

182.  Whether  a  person  riding  in  the  private 
conveyance  of  another  is  engag^  in  a  common 
enterprise  with  the  latter  is  a  question  for  the 
jury.    MsbetY,  G'ar7Mr,75  Iowa,  814,1:  168 

188.  Whether  a  corporation  acting  under  a 
contract  which  declares  it  to  be  the  agent  ot 
the  insured  only  in  obtaining  insurance  from  a 
foreign  corporation  in  any  manner  aids  the  for- 
eign company  in  transacting  its  insurance  busi- 
ness, within  the  prohibition  of  the  Ulinois  Act 
of  1869,  is  a  question  for  the  jury.  Feople  v. 
PsopU'sIna.  Exeh.  126  111.  466,  8:  840 

134.  Whether  a  certain  fluid  called  "peach 
cider"  is  an  Intoxicating  beverage  is  a  ques- 
tion for  the  jury.  Topeka  v.  ZufaU,  40  Kan. 
47,  1:  887 

185 .  Whether  cider  is  vinous  or  spirituous  is 
not  a  question  of  law  to  be  decided  by  the 
court,  but  a  question  of  fact  to  be  determined 
by  the  jury.     Com.  v.  Beyburg,  122  Pa.  299. 

8:  415 

186.  Where  there  is  some  testimony  to  the 
effect  that  persons  using  cider  felt  the  effects  of 
it  the  same  as  if  thev  had  been  drinking  whis- 
ky or  beer,  it  is  sufiicient  to  cany  to  the  jury 
the  question  whether  the  cider  was  a  vinous  or 
spirituous  liquor.  Id. 
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187.  What  constitutes  a  passenger  depot  or 
a  station  at  a  particular  place  is  a  question  of 
fact.  StaU  V.  Indiana  db  I.  8,  B.  Co.  188 
Ind.  69,  18:  608 

188.  Proof  that  a  river  was  sufficient  for  the 
floatage  of  logs  and  flatboats  during  the  win- 
ter season,  and  that  certain  particular  loga 
have  been  floated  thereon,  is  not  sufficient  to 
authorize  a  declaration  by  the  court,  as  a  mat- 
ter of  law,  that  the  stream  is  a  public  high- 
way, but  presents  a  question  of  fact  for  the 
jury.     OUoe  v.  JState,  bO  Ala.  b»,  4:  83 

e.  Fraud;  Intent;  Belief;  Notice;  Batifica- 

tion. 

189.  Whether  or  not  an  alleged  misrepre- 
sentation is  so  material  as  to  form  the  founda- 
tion for  an  action  of  tort  is,  in  the  absence  of 
dispute  as  to  the  facts,  for  the  court.  Dave 
V.  Morris,  149  Mass.  188,  4:  168 

140.  Where  a  transfer  of  real  estate  by  a  fall- 
fng  debtor  in  satisfaction  of  an  existing  debt  la 
attacked  by  cxtditors,  the  question  of  the  suffi- 
ciency of  the  consideration  for  the  transfer 
should  be  submitted  to  the  jury.  Mobile  Sav. 
Bank  V.  McDonneU,  »9  Ala.  434,  9:  646 
Intent. 

141.  The  question  of  intent  In  a  criminal 
case  can  never  be  ruled  as  a  question  of  law 
but  must  always  be  submitted  to  the  jury. 
Petyple  V.  Flacky  125  N.  Y.  824,  11:  807 

142.  The  question  of  premeditation  is  one  of 
fact  for  the  jury,  who  must  say  whether  or  not 
the  killing  was  the  result  of  an  intention 
formed  upon  premeditation  of  the  subject,  and 
consequently  murder  in  the  first  degree. 
Lofoett  V.  State,  80  Fla.  142,  17:  706 

148.  Where  the  facts  are  numerous  and  equiv- 
ocal, susceptible  of  different  inferences  in  re- 
spect of  the  question.  What  was  the  real  intent 
of  the  parties? — the  question  whether  there  has 
been  such  a  delivery  as  devests  the  vendor's 
lien  is  a  question  of  fact  for  the  jury.  Conrad 
V.  Fisher,  87  Mo.  App.  852,  8:  147 

144.  Whether  a  sale  on  execution  is  bona  fide 
when  it  is  regular  on  its  face,  but  is  assailed  on 
the  ground  of  fraud  and  collusion,  is  a  question 
for  the  Jury,  giving  due  weight  to  the  prima 
facie  presumption  in  its  favor.  Caswell  v.  Jone^ 
65  Vt.  457,  80:  608 

145.  Whether  a  telegraph  company,by  orally 
receiving  and  delivering  messages  relating 
to  oil-market  quotations,  where  the  exlgenciea 
do  not  give  time  to  write  the  messages,  intends 
to  relieve  its  patrons  from  the  stipulations  con- 
tained in  its  printed  blanks,  is  a  question  for  the 
jury.  WesCsrn  U,  TeUg.  Co,  v.  tkevtnmn,  V2S 
Pa.  442,  6:  616 

146.  Although  in  Massachusetts  the  givincr  of 
a  negotiable  promissory  note  is  suttlcient  evi- 
dence of  payment  of  a  pre-existing  debt,  if  there 
is  nothing  to  rebut  the  inference,  where  the 
note  was  obtained  for  a  special  purpose  known 
to  the  maker,  by  a  creditor  who  had  a  lien  for 
-dl  that  was  due  him,  for  which  no  credit  wa» 
given  on  the  payee's  books,  or  in  a  statement 
of  credits  subsequently  rendered,  it  is  a  prop- 
er question  for  the  jury  whether  he  accepted 
it  in  payment  or  not.  Quimbyy,  Durgin,  481 
Mass.  104,  1:  614 

147.  The  question  is  for  the  jury  whether  or 
not  acts  of  a  landlord  in  drawing  upon  the 
leased  lot  dirt  sufficient  to  fill  it  from  1  to  2  feet 
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deep,  and  in  building  a  dock  in  front  of  it, 
-were  authorized  by  a  proTision  in  the  lease 
that  he  was  to  enter  "to  make  such  alterations 
or  repairs  as  he  shall  deem  necessary  for  the 
safety  or  preservation  of  the  property."  so  as 
not  to  evidence  an  intention  to  accept  a  surren- 
der of  it.    Knceland  v.  JSehmidt,  78  Wis.  345. 

11:  498 

148.  The  declining  by  a  devisee  to  state 
whether  or  not  she  has  elected  to  accept  a  de- 
vise of  lands  already  in  her  possession,  or  to 
claim  dower  in  other  land  devised  by  the  same 
will  to  another  person,  makes  a  question  for 
the  jury  whether  or  not  she  has  in  fact  elected 
to  take  under  the  wilL  Zimmerman  v.  L^ 
1:-)!  Pa.  345,  17:  636 
BeUef. 

149.  The  defense  in  an  action  of  tort,  that 
the  act  was  done  by  way  of  a  joke,  makes  a 
question  for  the  jury  whether  or  not  the  par- 
ties had  been  perpetrating  practical  jokes  upon 
each  other  in  such  a  way  that  the  defendant  had 
a  right  to  believe  that  the  plaintiff  would  accept 
his  act  as  a  joke.  Wartman  v.  StoindeU  (K. 
J.  Err.  &  App.)  54  N.  J.  L.   (26  Vroom)  589, 

18:  44 
Notice. 

150.  It  is  for  the  jury  to  determine  whether, 
from  the  notoriety  attending  the  construction 
of  a  sewer,  a  gas  company  having  a  proper 
system  of  in8i)ection  would  or  ought  to  have 
had  knowledge  of  a  leak  in  its  pipe  caused  bv 
construction  of  the  sewer,  sooner  than  the  leak 
was  in  fact  discovered.  Eaelich  v.  PhUadel- 
phia  Co,  152  Pa.  855.  18:  769 

151.  Where  a  man  gave  an  agent  in  charge  of 
a  retail  store  authority  to  purchase  goods,  when 
he  was  on  the  eve  of  leaving  home  to  be  absent 
for  some  months,  which  he  revoked  on  his  re- 
turn, it  is  a  question  for  the  jury  whether  the 
parties  dealing  with  the  agent  after  such  revo- 
cation had  notice  thereof.  Wheeler  v.  MeOuirs 
86  Ala.  39»,  8:  808 

152.  Whether  a  guest  at  a  hotel  should  be 
treated  as  having  notice  of  the  existence  of  a 
safe  is  a  question  for  the  jury  where  he  has 
frequently  stopped  there,  and  there  is  evidence 
that  on  some  visit  his  attention  has  been  called 
to  the  safe  by  the  landlord.  Shuliz  v.  Wall, 
134  Pa.  262,  8:  97 
Ratification. 

158.  The  ratification  of  the  act  of  a  servant 
Is  a  question  to  be  passed  upon  under  all  the 
evidence  as  any  other  fact  in  issue,  and  his 
mere  retention  in  service  does  not,  as  a  matter 
of  law,  amount  to  ratification.  DiUinffham  v. 
Antliony,  73  Tex.  47,  8:  634 

f.  Construetion  of  Instruments  or   Contracts, 

154.  The  construction  of  a  statute  and  a  rule 
of  a  railroad  company,  to  determine  whether  an 
approach  to  a  railroad  drawbridge  is  a  part  of 
the  bridge  within  a  regulation  of  speed  of 
trains,  is  for  the  court,  and  not  for  the  jury. 
Savannah,  F,  d  W.  R  Co,  v.  Daniels,  90  GFa- 
608,  80:  416 

155.  Whether  terms  of  art  were  used  in  their 
ordinary  meaning  or  not,  in  a  contract  between 
men  familiar  with  the  business  to  which  the 
terms  relate,  cannot  be  left  to  the  jury,  al- 
though they  may  determine  the  meaning  of  the 
terms  in  that  business.  Graicford  v.  Oman  d 
S  8  one  Co.  34  S.  C.  90,  18:  876 
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r  156.  It  is  a  question  for  the  court  whether 
or  not  an  undisputed  and  unequivocA]  state- 
ment constitutes  a  warranty.  Holmes  V.  Tyson, 
147  Pa.  805,  16:  809 

157.  It  is  for  the  jury  to  say  whether  or  not  the 
figures  indicating  $100  in  a  bill  of  ladini?  of  a 
mare  and  colt  were  meant  to  indicate  the  value 
of  both,  or  only  the  value  of  the  mare; 
CouplandY.  Housatonic  R,  Co.  61  Conn.  5-(l, 

16:  634 

158.  It  is  for  the  jury,  and  not  for  the  court, 
to  determine  whether  the  contract  upon  which 
an  action  is  founded  is  wholly  in  writing  or 
partly  in  parol,  and,  if  the  latter,  to  determine 
from  all  the  evidence  in  the  case,  written  as 
well  as  oral,  what  the  contract  actually  la. 
RoberU  v,  Bonaparte^  73  Md.  191,      10:  689 

159.  In  an  action  by  a  real -estate  broker  to 
recover  commissions  for  effecting  a  sale,  when 
the  conversation  constituting  his  contract  with 
his  employer  has  been  put  In  evidence  and  is 
ambiguous,  it  is  for  the  jury  to  sav  what  the 
contract  really  was;  and  the  plaintiff,  who 
claims  It  to  have  been  one  of  general  employ- 
ment, may,  in  his  requests  for  instructions, 
put  the  case  to  the  jury  upon  that  theory. 
Elake  v.  Stump,  73  Md.  160,  10:  103 

160.  When,  by  whom,and  with  what  intent, 
an  alteration  in  an  instrument  was  made, 
should  be  submitted  to  the  jury  as  questions 
of  fact  upon  all  the  evidence,  both  intrinsic 
and  extrinsic     Wilson  v.  Hayes,  40  Minn.  531, 

4:  196 

161.  The  question  as  to  whether  a  contract 
or  agreement  entered  into  between  a  railroad 
company  and  a  line  of  steamers  plying  between 
Jacksonville  and  Banford  was  entered  into  in 
good  faith,  and  was  legal  and  binding,  or 
whether  such  contract  constituted  an  oppres- 
sive monopoly,  and  hence  was  not  legal  and 
binding,  is  a  mixed  question  of  law  and  fact, 
and  it  was  properly  left  to  the  jury  to  be 
passed  upon  by  them.  South  Florida  R  Cb.v. 
Rhoadt,  25  Fla.  40,  3:  733 


g.  Libel  or  Slander, 

162.  The  question  of  libel  or  no  libel,  fai  a 
civil  action,  is  one  of  law  which  the  court 
must  decide,  where  the  publication  is  admitted 
and  the  words  are  unambiguous  and  admit  of 
but  one  sense.  Moore  v.  Francis^  121  N.  Y- 
199,  8:  814 

163.  In  an  action  for  libel,  it  is  a  question 
for  the  jury  to  determine  whether  the  publi- 
cation meant  what  it  is  alleged  to  mean  in  the 
innuendo.    Hayes  v.  Press  Co,  127  Pa.  643. 

6:  643 

164.  Whether  a  published  statement  tliat  a 
iudgment  has  been  recovered  against  a  person 
is  libelous  per  m  is  a  question  of  law  for  the 
court.  Woodruff  Y,  Bradstreet  Co.  116  N.  Y. 
217,  6:  666 

165.  A  statement  by  a  clergyman  to  his  con- 
gregation, in  effect  that  a  certain  physician 
was  excommunicated  by  reason  of  his  mar- 
riage, that  he  should  be  debarred  from  being 
employed  as  a  physician  io  the  parish,  and 
patients  who  employed  him  could  not  in  their 
sickness  have  the  ministrations  of  the  clergy- 
man,— may  properly  be  given  to  the  jury  to 
determine  whether  or  not  it  was  made  of  the 
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physician  in  respect  to  his  profession  so  as  to 
render  it  actionable  p€r  m.  Moraue  v.  Brochu 
151  Mass.  667,  8:  624 

166.  A  question  of  special  damages  in  an  action 
for  libel  in  publlBhing  a  person  as  a  delinquent 
debtor  is  for  the  Jury,  where  he  proves  that  one 
X>er8on  has  refused  him  credit  on  account  of 
the  publication.  Muetse  v.  luUur,  77  Wis. 
236,  »J  86 

h.  Neglig&ne», 
1.  General  Eules* 

167.  Where  there  is  no  controversy  tn  resrard 
to  the  facta  or  inferences  that  may  be  fairly 
drawn  therefrom,  the  question  of  negligence 
is  one  of  law  for  the  court  to  determine.  Man- 
ning V.  C/usapeake  <fc  0.  M.  Co.  36  W.  Va.  829, 

16:  271 

168.  The  court  is  authorized  to  pronounce 
certain  conduct  negligent,  only  when  no  other 
construction  may  reasonably  be  placed  upon  it 
in  the  circumstances.  I>ixon  v.  Chicago  d  A, 
JL  Co.  109  Mo.  418.  18:  792 

169.  The  existence  of  negligence  cannot  be 
determined  as  a  matter  of  law,  unless  the  in- 
ference of  it  from  the  facts  is  certain  and  in- 
controvertible. Philadelphia,  W,  db  B,  R 
Co.  r.  Andermn,  72  Md.  519,  8:  678 

170.  The  question  of  negligence  must  be  left 
to  the  jury  when  the  facts  or  the  inferences  to 
be  drawn  from  them  are  in  any  degree  doubt- 
ful. Chatiat  7.  MiMouri  P.  22.  Ob.  116  Mo. 
— ,  16:  189 

171.  Whether  an  act  is  or  is  not  negligent  is 
a  question  for  the  jury,  and  not  of  law  for  the 
court,  if  different  mmds  may  properly  draw 
different  inferences,  even  from  the  same  estab- 
lished facts.  JSaUaday  y.  DodgeviUe,  85  Wis. 
— ,  80t  541 

172.  Negligence  becomes  a  question  of  law 
in  the  absence  of  any  prescribed  standard  and 
where  there  is  a  combination  of  facta  and  cir- 
cumstances to  show  negligence,  only  when 
those  facts  and  circumstances  are  so  decisive 
one  way  or  the  other  as  to  leave  no  reasonable 
doubt  about  it.  Worthington  t.  Central  Ver- 
numt  B.CO.H  Vt,  107,  16:  826 

178.  The  question  of  negligence  or  contribu- 
tory negligence  is  one  of  fact,  and  not  of  law, 
when  the  evidence  is  conflicting  or  reasonable 
men  might  differ  as  to  inferences  which  ought 
to  be  drawn  from  the  undisputed  evidence. 
JacksonvilU,  T.  &K.W,  R,  Co,  v.  P^ineulwr 
Land,  T.  &  Mfg.  Co,  27  Bla.  1,  157, 

17:  88,  66 

174.  The  determination  of  what  is  negli- 
gence is  for  the  court,  in  North  Carolina. 
Emry  v.  ^Uigh  &  Q.  E,  Co.  109  N.  C.  589, 

16:  382 

2.  Cf  Carrier  or  Paetenger, 

175.  Although  a  railroad  corporation  must  be 
taken  to  nave  Known  at  the  time  of  a  disaster 
the  facts  which  subsequently  pointed  out  the 
cause  thereof,  yet  it  is  entitled  to  go  to  the  Jury 
on  the  question  whether  or  not  those  facts 
would,  before  the  accident,  have  indicated  to  a 
competent  person,  considering  them  with  the 
care  which  is  necessary  when  numan  life  is  in- 
volved, that  the  road  was  unsafe.  LiUl^ohn 
r.  FUchburg  R.  Co.  148  Mass.  478,      2:  502 

XndMc  to  If  otei  Praeedlnfl^* 


176.  The  question  of  negligence  or  wanton- 
ness in  ejecting  trespassers  from  moving 
trains  is  usually  for  the  jurv.  Southern  Kan- 
sas R.  Co.  V.  JSanford,  45  ETan.  872,  11:  432 
177.  Undisputed  evidence  that  the  entire  force 
employed  on  a  sleeping  car  which  ran  over 
an  important  thoroughfare,  frequently  stop- 
ping at  large  cities,  was  one  man  who  acted 
as  both  conductor  and  porter,  and  was  also 
encaged  in  blackening  the  shoes  of  the  sleepers, 
— IS  sufficient  to  require  submission  to  the 
jury  of  the  question  whether  or  not  a  loss  of 
money  sustained  by  a  passenger  on  such  car 
was  caused  by  the  negligence  of  the  sleeping- 
car  company.  Carpenter  v.  I^ew  York,  Jv.  S. 
<&  II,  R.  Co.  124  N.  Y.  53,  11:  759 

178.  Whether  a  passenger  is  guilty  of  con- 
tributory negligence  or  want  ot  due  care  oy 
riding  in  a  car  with  his  elbow  projecting  out 
of  the  window  is  a  question  for  the  jury,  and 
the  court  will  not  instruct  that  he  was  prima 
fade  negligent.  Q^nn  ▼.  Qo\kth  Carolina  E. 
Co.  29  ».  u.  8dl,  1:  688 
AUg^hting^* 

See  also  Carbierb,  148-160. 

179.  The  question  of  the  contributory  negli- 

fence  of  a  passen  j;er  in  getting  off  a  train  whlcn 
as  gone  some  distance  past  the  depot  before 
stoppinff,  where  the  place  is  a  bad  one  to  alight, 
is  for  the  jury.  Foss  v.  Boston  dh  M.  R.  Co. 
(N.  H.)  11:367 

180.  Whether  or  not  alighting  from  a  mov- 
ing train  constitutes  negligence  is  a  question 
of  fact  to  be  determined  by  the  jury,  taking 
into  consideration  all  the  cu'cumstances  con- 
nected therewith.  Fefinsylwinia  Co,  ▼.  Marten 
128/Ind.  415,  7:  687 

181.  Whether  the  circumstances  justify  a 
woman  in  lumping  from  a  car  running  down 
a  steep  grade  with  no  one  in  charge  of  it,  and 
with  no  one  in  it  but  women  and  children, 
some  of  whom  she  sees  getting  off ,  is  a  ques- 
tion for  the  jury.  Western  Maryland  R.  Co. 
V.  Herold,  74  Md.  510,  14:  75 

182.  Whether  or  not  a  passenger  was  guilty 
ot  negligence,  who,  m  tne  night,  after  the 
name  of  his  station  had  been  c^led  and  the 
train  had  stopped,  attempted  to  alight  from 
the  car,  is  a  question  for  the  jury,  although  the 
car  had  stopped  before  resithing  the  platform, 
which  fact  he  might  have  discovered  by  look- 
ing for  the  station  lights,  and  after  a  momen- 
tarv  pause  had  begun  to  move  again  slowly 
before  he  made  the  attempt, — at  lea£t  if  there 
is  nothing  to  show  that  he  knew  the  purpose 
of  the  renewed  movement  of  the  train.  Phila- 
delphia, W.  db  B.  R.  Co.  V.  Anderson,  72  Md. 
519,  '    8:  678 

188.  Whether  a  passenger  on  a  freight  train  is 
lustifled  in  supposing  that  passengers  are  to 
be  discharged  at  the  nrst  stop  of  the  train  after 
the  station  has  been  announced  is  a  question 
for  the  jury.  Chicago  db  A.R.  Co.  y.  Amol 
144111.  261,  19:  818 

184.  It  is  not  negligence  as  a  matter  of  law 
for  a  passenger  on  a  railroad  train,  who  is  fa- 
miliar with  the  management  of  railroads,  and 
who  knows  from  his  familiarity  with  the  train 
schedule  that  a  collision  between  the  train  upon 
which  he  is  riding  and  one  coming  from  the 
opposite  direction  is  imminent  And  liRble  to 
occur  at  any  moment  because  of  the  negligence 
of  the  company's  employ^,  to  go  forward  into 
the  baggage  car,  and,  just  as  the  trains  an 
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about  to  collide,  to  jump  to  the  ground, — so  as 
to  prevent  his  recovering  from  the  company  the 
damages  thereby  occasioned,  even  although 
passengers  who  retained  their  seats  in  the  cars 
were  not  seriously  injured.  The  question  as  to 
the  existence  of  negligence  on  his  part  is  for  the 
jury  under  all  the  circumstances  of  the  case. 
Cody  V.  New  York  &  N,  E,  B.  Co.  151  Mass. 
462,  7:  843 

8.  At  Highway   Cfomng  or  on  EaUroad 

Track. 

185.  Whether  or  not  the  failure  of  a  railroad 
company  to  give  warning  of  the  approach  of  a 
train  to  a  crossing  on  a  trestle  over  a  public 
highway  is  negligence  should  be  left  to  the 
jury.  Rupard  v.  Chesapeake  <fe  0.  R.  Go,  88 
Ky.  280.  7;  316 

186.  The  question  of  negligence  of  railroad 
employes  in  failing  to  discover  a  person  driv- 
ing on  the  track  in  a  public  street  and  to  stop 
the  train,  and  his  alleged  contributory  negli- 
gence, are  questions  for  the  jury.  KeUny  ▼. 
Missouri  P.  R.  Co,  101  Mo.  t>7,  8:  788 

187.  Except  in  cases  marked  by  gross  and 
inexcusable  negligence,  whether  a  person  la 
attempting  to  cross  a  railroad  track  exercised 
that  degree  of  care  and  caution  which  pru- 
dent persons  of  ordinary  intelligence  usually 
exercise  under  like  circumstances  is  a  question 
of  fact  for  the  jury.  Parsons  v.  JHew  York  V. 
db  H.  B.  R.  Co,  118  N.  Y.  855.  3:  683 

188.  Negligence  in  attempting  to  cross  a  rail- 
road track  without  the  usual  precautions, 
where  a  gate  is  open  and  a  person  in  the  gate- 
keeper's place  makes  a  signal  to  the  trav^er 
the  meaning  of  which  is  in  dispute,  is  a  ques- 
tion for  the  jury.  Evans  v.  Lake  more  i  M. 
S.  R.  Co.  88  Mich.  442.  14:  283 

189.  Failure  of  one  approaching  a  railroad 
crossing  to  constantly  look  both  ways  for  the 
approach  of  trains  will  not  be  pronounced  neg- 
ligence by  the  court.  Oraiiot  v.  Missouri  P. 
R.  6V116MO. — ,  16:  189 

190.  Whether  or  not  due  care  requires  one 
who.  after  observation  as  to  the  safety  of 
crossing  a  railroad  track,  has  received  the  im- 
pression that  no  tjj^ins  are  approaching  the 
crossing,  to  test  the  accuracy  of  such  impres- 
sion by  further  observation  before  acting  upon 
it.  is  a  question  for  the  jury,  and  not  for  the 
court.  Id. 

191.  Whether  a  traveler  who  stopped  and 
listened  before  attempting  to  cross  a  railroad 
was  negligent  in  not  stopping  at  a  point 
nearer  the  railroad  is  a  question  for  the  jury. 
Newliard  v.  Pennsylvania  R.  Co,  158  Pa.  417, 

19:  663 

192.  A  nonsuit  is  properly  refused  in  an  ac- 
tion to  recover  damages  for  injuries  received 
by  a  traveler  upon  a  nigh  way  by  reason  of  a 
collision  with  a  hand  car  while  attempting  to 
cross  a  railroad  track,  where  the  evidence 
shows  that  a  view  of  the  track  was  obstructed 
by  standing  cars;  that  the  hand  car  approached 
the  crossing  noiselessly  and  without  warning; 
and  that  the  safety  gates  were  not  closed;  and 
where  manifest  contributory  negligence  on 
the  part  of  the  plnintiff  is  not  shown.  Lake 
Biore  &  M.  S.  R.  Co.  v.  Franz,  127  Pa.  297, 

4:  889 

193.  It  is  contributory  negligence  as  a  mat- 
See  Index  to  Motes  Preoedini;. 


ter  of  law  for  a  man  in  possession  of  all  his  facul- 
ties to  attempt  to  cross  a  railroad  track  within 
from  8  to  6  feet  of  an  engine  backing  towards 
him  at  the  rate  of  from  10  to  15  miles  an  hour; 
and  the  negligence  of  the  railroad  company  be- 
comes immaterial.  State^  Dyreitfurtli,  v.  BfU- 
timore  &  O.  R.  Co.  78  Md.  874.  1 1 :  448 

194.  The  jury  must  determine  whether  or 
not  a  person  was  guilty  of  such  contributory 
negli^nce  as  will  prevent  his  recovering  dam- 
ages from  a  railroad  company  for  injuries  re- 
ceived while  he  was  walMng  upon  its  tracks, 
where  he  had  left  the  track  to  allow  a  train  to 
overtake  and  pass  him,  and  then  returned  to  it 
in  front  of  a  section  of  the  train  which  had 
become  detached  and  was  following  the  first 
section  by  the  force  of  gravitation,  the  approach 
of  which  he  failed  to  discover  because  he  was 
crossing  a  bridge  over  a  waterfall,  the  noise  of 
which  prevented  his  hearing  the  approaching 
train.  Patton  v.  East  Tennessee^  v.dG.B. 
Co.  87  Tenn.  870,  18:  184 
See  also  Railroads,  97-106. 

4.  Cf  Master  or  Servant, 

195.  Questions  of  negligent  direction  by  the 
foreman  to  a  member  of  a  section. gane;.  as  to 
removing  a  hand  car  from  the  track  m  front 
of  an  approaching  train,  and  of  the  latter's  con- 
tributory negligence,  are  for  the  jury.  S^roe- 
dery,  Chicago  dh  A.  R.  Co.  108  Mo.  822. 

18:  887 

196.  The  question  whether  or  not  the  master 
is  negligent  in  failing  to  provide  some  appli- 
ance for  thawing  giant  powder,  which  is  neces- 
sarily used  in  the  work  and  which  frequently 
becomes  frozen,  is  for  the  jury,  where  some 
witnesses  testify  that  thawing  such  powder  be- 
fore an  open  fire  is  unusually  hazardous,  and 
that  there  is  little,  if  any,  danger  attendant 
upon  thawing  it  by  means  of  an  appliance  said 
to  be  in  general  use,  while  other  witnesses 
state  that  no  such  appliance  is  in  general  use, 
u:at  thawing  before  an  open  fire  is  not  attended 
by  unusual  hazard,  and  that  an  appliance 
would  afford  but  slight  protection,  (fnnan  v. 
Mannix.  17  Colo.  564,  17:  608 

197.  No  question  for  the  jury  as  to  the  negli- 
gence of  a  railroad  company  in  respect  to  a  de- 
fect in  a  car  from  which  a  bolt  projected  be- 
cause the  nut  had  worked  off  or  been  knocked 
off  from  the  other  end  can  arise  from  the  mere 
fact  of  injury  to  a  brakeman  by  such  project- 
ing bolt,  where  a  thorough  and  perfect  system 
of  inspection  of  cars  is  proved,  and  there  is 
nothing  to  show  that  the  defect  existed  for  an v 
time  prior  to  the  accident.  Mensch  v.  Pennsyl- 
vania R.  Co.  150  Pa.  598,  17:  450 

198.  The  fact  that  a  track  laborer  when 
struck  by  a  brid^  was  standing  on  top  of  a 
box  car  upon  which  he  had  been  ordered  to 
ride  cannot  be  held  as  a  matter  of  law  to  have 
been  negligence  on  his  part,  but  raises  a  ques- 
tion for  the  jury.  NeUon  ▼.  Chesaj^eake  <t  C. 
R.  Co.  88  Va.  971,  15:  683 

199.  The  coui't  can  say,  as  matter  of  law. 
that  the  cross-beam  in  front  of  an  engine  is  a 
more  dangerous  position  than  the  top  of  the 
train  while  it  is  in  motion.  Warden  v.  Louis- 
ville dt  JV.  R.  Co.  94  Ala.  277,  14:  558 

200.  Whether  or  not  a  youth  employed  in 
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coupling  cars  bad,  or  ought  to  have  had,  f 
knowledge  or  appreciation  of  the  danger  inci- 
dent to  the  use  of  guard  rails  with  no  blocking 
between  them  and  the  main  rails,  is  a  question 
for  the  jury.  DatU  v.  81.  Louis,  L  Sf,  A  8. 
Ji.  Co,  5<J  Ark.  117,  7:  888 

5.  Other   Cases, 

Of  blacksmith. 

201.  The  negligence  of  a  blacksmith  in 
working  at  bis  anvil  in  an  open  door  and  only 
6  feet  from  the  sidewalk,  with  the  horn  of  the 
anvil  towards  the  door,  as  a  result  of  which  a 
apawl  or  scale  from  his  hammer  struck  a  pass- 
erby in  the  eve,  destroying  it,  is  a  question  for 
the  jury,  where  the  evidence  is  conflicting. 
Paruh  v.  Williams  (Iowa)  80:  873 

In  nsinjg^  naphtha. 

202.  The  question  whether  the  use  of  a  naphtha 
torch  to  bum  paint  from  a  building  covered 
with  soft  pine  ^eathing  which  has  shrunken 
and  cracked,  and  when  the  weather  is  very 
hot  and  dnr,  is  reasonably  safe  and  proper,  or 
the  method  usually  adopted  in  such  cases,  is 
not  sufiQciently  presented  to  the  jury  by  the 
question  whether  that  was  the  "method  ordi- 
narilv  pursued  to  remove  paint  on  the  outside 
of  a  building,"  as  this  does  not  distinguish  be- 
tween different  kinds  of  buildings  or  different 
circumstances.  Boddand  First  Cong,  Church 
V.  Holyoke  Mui.  F.  Ins.  Co.  158  Mass.  475, 

19$  587 
On  hiij^way* 

203.  Whether  the  fact  that  a  woman  heard  a 
whistle  and  became  frightened  as  she  was 
walking  along  the  street  in  the  night  was  suf- 
ficient to  excuse  her  immediate  attention  to 
the  walk  before  her  is  a  question  for  the  juir. 
Graves  v.  BatOe  Creek,  95  Mich.  266,  19:  641 

Fire. 

204.  Whether  a  fire  which  escaped  from  a 
pas^iug  traiK  and  spread  over  adjoining  land 
was  the  prezimate  cause  of  the  injury  com- 
plained of,  or  such  injury  was  the  result  of 
another  and  independent  cause, — as,  where  the 
wind  shifted  or  mcreased  in  violence  after  the 
fire  started  sod  before  the  damage  was  done, — 
is  a  question  of  fact  for  the  juiy.  JaeksonviUe, 
T,  <fe  K,  W.  R.  Co,  V.  Peninsular  Ijind,  T.  d 
Mfff.  Co.  27  Fla.  1, 157.  17:  38.  65 
Of  tenant. 

205.  The  fall  of  a  tenant  in  a  tenement-house, 
caused  bv  a  hole  in  a  stair  carpet,  does  not,  as 
matter  of  law,  show  contributory  negligence, 
although  she  knew  of  the  holes  in  the  carpet 
and  the  stairway  was  well  lighted  at  the  time. 
Peil  V.  Beinliart,  127  N.  Y.  881,        18:  848 

206.  Where  there  is  evidence  that  plaintiff, 
sumg  tor  aamacres  trom  unhealthy  premises 
leased  to  him,  aid  not  know  that  the  disease 
which  he  took  there  had  formerly'  been  in  the 
house,  the  question  of  his  contnbutory  negli- 
gence is  for  the  juiy.  Cutter  v.  Ilamlen,  147 
Mass.  471,  1:  489 

Of  landlord* 

207.  Evidence  tliat  there  had  been  diphtheria  in 
a  nouse,toj^tber  with  the  tact  that  the  condition 
of  the  drains  was  known  to  the  owner  to  be  bad, 
is  sufficient  to  take  tlie  case  to  the  juir  on  the 
question  of  the  liability  of  the  landlord  for 
Injuries  resulting  by  reason  of  the  infectious 
disease  to  a  tenant  whom  he  had  induced  to 

See  Index  to  Notee  Preceding^* 


lease  the  premises  without  disclosing  those 
facts,  notwithstanding  the  facts  that  the  house 
had  been  disinfected  by  the  health  department 
after  the  diphtheria  had  been  there,  and  that 
the  doctrine  of  caveat  emptor  applies  to  a  ten- 
ant in  leasing  a  houae.  Id, 
Of  ^ueet. 

208.  Whether  carrying  a  certain  amount  of 
money  to  his  room,  instead  of  placing  it  in  tiie 
hotel  safe,  is  negligence  on  the  part  of  the 
guest,  is  a  question  for  the  jury.    Shultz  v. 

Wall,  lU  Pa.  262,  8:  97 

209.  On  evidence  that  the  vest  of  a  pnest  in 
a  hotel  was  taken  in  the  night  while  the  door 
of  his  room  was  locked  and  bolted,  and  found 
in  the  morning  in  the  dining-room,  carefully 
folded  and  laid  between  two  blankets,  but  his 
money  which  he  left  in  it  missing,  and  that  an 
outer  door  of  the  hotel  bore  marks  of  violence, 
while  his  door  did  not,  and  other  evidence 
showing  that  plaintiff  had  been  drinking,  to 
some  extent  at  least,  the  night  before, — the 
question  of  his  negligence  should  be  left  to  the 
jury,  considering  the  general  uncertainty  and 
mystery  of  the  robbery.  Id. 
Of  infant. 

210.  Instructions  that  a  child  six  years  of 
age  cannot  be  guilty  of  negligence  are  errone- 
ous. That  is  a  question  for  the  jury.  Chi- 
cago City  R.  Co.  V.  Wilcox  (111.)  8:  494 
Rev'd  on  Rehearing  in  138  Ul.  370,      81:76 

211.  Evidence  will  be  sufficient  to  carry  to  the 
Jury  the  question  of  the  exercise  of  due  care  by 
parents  in  the  custody  of  their  minor  child 
who  was  run  over  and  killed  by  defendant,  in 
an  action  to  recover  damages  for  such  killing, 
which  shows  that  deceased  was  a  boy  nearly 
five  years  old;  that  his  mother  had  been  con- 
fined two  days  before  the  accident,  and  waa 
without  help  except  such  as  she  received  from 
neighbors  who  stepped  in  from  time  to  time; 
that  on  the  day  of  the  accident,  after  keeping 
him  in  bedc*with  her  until  about  11  o'clock,  she 
permitted  him  to  get  up,  and  for  the  purpose 
of  keeping  him  in  the  house  i)ermitted  him  to 
be  onlylpartly  dressed;  that  soon  afterwards 
she  fell  into  a  sleep,  during  which  he  got  out 
of  the  house  into  the  street,  where  be  was  run 
over  and  killed;  that  the  father  was  a  laborer, 
who  was  compelled  to  go  to  work  early  and 
did  not  return  home  untu  after  his  day's  work 
was  done,  and  who  could  not  afford  to  procure 
help  for  his  wife  during  her  sickness,  blaitery 
V.  O'ConneU,  153  Mass.  94,  10:  668 

Of  pledg^ee. 

212.  The  question  is  for  the  jury  whether  or 
not  the  duty  rests  upon  the  holders,  as  collat- 
eral for  a  loan,  of  a  warehouse  receipt  for  mer- 
chandise to  which  the  pledgor  has  constant 
access,  to  take  action  for  the  preservation  of 
the  property  when  notified  that  it  is  deteriorat- 
ing.    WilieU  V.  Hatch,  183  N.  Y.  41. 

17:  198 
Of  bank. 

218.  A  signature  to  a  receipt  by  one  receiving 
payment  of  a  savings  bank  deposit,  which 
does  not  seem  exactly  right  to  the  bank  officials, 
is  sufficient  to  make  a  question  for  the  jury  as 
to  negligence  in  paying  over  the  money  to 
him,— especiallv  where  the  genuine  and  forged 
signatures  are  \x)th  in  evidence.  Kummd  v. 
Qermania  8av.  Bank,  127  N.  T.  488, 

18:  786 
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L  Jliiscellaneaui. 

314  Whether  the  character  of  the  occupa- 
tion by  a  husband  of  his  wife's  real  property 
was  consistent  with  an  agreement  to  make  it 
theur  home  is  a  question  for  the  Jury,  where 
he,  while  living  apart  from  her,  has  taken 
another  family  into  the  house.  McKendry  v. 
McKendry,  181  Pa.  24,  6:  606 

215.  Whether  lumbermen's  tools,  second- 
hand furniture,  and  camp  equipment,  are  in- 
cluded within  a  policy  of  insurance  on  a  stock 
of  dry  goods,  groceries,  hardware,  queen's 
ware,  hats,  caps,  boots,  shoes,  and  such  other 
articles  not  more  hazardous  as  are  usually  kept 
for  sale  in  country  stores,— is  a  question  for 
the  Jury  where  the  eyidence  is  conflicting  as  to 
the  character  of  the  property.  Btede  y.  Qev' 
man  Ins.  Co.  93  Mich.  81,  18:  86 

216.  Whether  or  not  a  policy  of  insurance 
taken  out  b^  a  creditor  on  the  life  of  his  debtor, 
to  secure  his  debt,  is  so  excessive  as  to  be  a 
wager  policy,  is  a  question  for  the  court  where 
the  facts  are  not  in  dispute.  Ulrich  v.  JReinoehl 
143  Pa.  258,  13:  433 

217.  Proof  of  the  mailing  of  notice  and  proofs 
of  loss  addressed  to  an  insurer  and  properly 
stamped,  opposed  by  testimony  of  the  insurer's 
officers  and  clerks  that  the  documents  were 
never  received,  presents  a  question  for  the  Jury 
as  to  whether  the  documents  were  received. 
Pennvpack&r  t.  Capital  Ins,  Co.  80  Iowa,  56. 

8:  086 

218.  Wether  a  certain  use  of  an  upper  story 
of  an  insured  building  materially  increased 
the  hazard  and  risk  of  the  insurer  is  one  of 
fact  for  the  Jury.  Kircher  v.  MUtoaukee  Me^ 
ehanica  Mut.  Ins.  Go.  74  Wis.  470,        6:  779 

219.  The  question  whether  or  not  parents 
allowed  their  son  to  play  about  a  railroad  track 
and  depot  grounds,  so  as  to  be  regarded  as 
having  contributed  to  injuries  received  by 
him  there,  is  for  the  Jury,  where  they  testify 
that  they  had  forbidden  him  so  to  do  after  re- 
ceiying  notice  that  such  was  his  habit,  and 
were  ignorant  that  he  was  there,  at  the  time 
he  was  hurt.  Baker  y.  Flint  db  P.  M.  R.  Co. 
91  Mich.  298,  16:  164 

220.  Whether  the  agreement  of  a  shipper 
to  furnish  a  railroad  company  certain  goods 
at  a  giyen  price  relieves  a  discrimination  of 
rates  in  bis  favor  of  its  objectionable  features 
is  a  question  of  fact  for  the  jury.  Louisville, 
E.  <fe  Bt,  L,  OonsoL  R  Co.  v.  Wilson,  132  Ind. 
517,  18:  106 

221.  The  Jury  must  determine  whether  the 
plumber  or  thecit^  was  responsible  for  the  acts 
of  laborers  in  leaymg  unguarded  an  excavation 
made  in  the  street  to  connect  private  property 
with  the  city  water  main,  where  a  city  ordi- 
nance prohioited  any  person  without  the  con- 
sent of  the  water  board  from  tapping  or  mak- 
ing any  connection  with  a  distributing  pipe, 
which  had  been  interpreted  to  include  the 
making  of  the  excavation  by  the  board,  whose 
custom  had  been  to  furnish  men  for  that  pur- 
pose, and  the  plumber  employed  by  the  land- 
owner had  in  accordance  with  such  custom  ap- 
plied for  and  received  the  men,  who  were  to 
be  paid  by  the  city,  which  was  to  be  reim- 
bursed by  the  plumber.  Wilson  v.  Troy  (N. 
Y.)  135  N.  Y.  96,  18:  449 

222.  The  existence  and  effect  of  an  alleged  1 
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common  error  is  for  the  court,  and  not  for  the 
Jury.     (/DanneU  ▼.  Qlenn,  9  Mont.  452. 

8:  629 
228.  Whether  a  particular  vehicle  is  un- 
suitable and  not  roadworthy  because  un- 
wieldy and  unmanageable  is  a  question  for 
the  jury.  MoUoy  v.  WaUc&r  Ticp.  77  Mich. 
448»  6:  696 


V.  Inbtbuctionb. 
a.  In  General;  Form;  Tim$. 

224.  A  summary  of  the  contentions  on  both 
sides  may  be  given  by  the  court  to  the  Jury. 
BiaekteeU  v.  Moorman,  111  N.  C.  151, 

17:  729 

225.  A  trial  Judge  commits  error  in  quoting 
in  his  charge  to  the  jury  statements  made  by 
counsel  in  their  argument,  only  when  he  mis- 
represents or  misstates  such  statements.  One 
who  objects  to  such  comments  must  show  by 
the  record  that  he  has  been  misquoted.  Uuump- 
son  V.  Quiney,  88  Mich.  178,  10:  784 

226.  W  here  the  force  of  an  instruction  which 
is  requested  and  is  proper  in  itself  is  not 
changed  by  an  addition  made  to  it  by  the  coorl, 
there  is  no  error  in  the  mere  fact  of  makini; 
the  addition.     Wilson  y.  StaU^  80  Fla.  284, 

17:  664 

227.  Instruction  to  find  for  the  plaintiff  if 
the  Jury  find  from  the  evidence  that  plaintiif 
has  made  out  her  case  as  laid  in  her  declaration 
is  not  erroneous  where  the  declaration  states  a 
good  cause  of  action,  Lafiin  db  B.  Powder  Co. 
y.  Tearnej/,  131  111.  822,  7:  262 

228.  It  is  not  error  to  refuse  instructions 
asked  after  the  argument  is  begun.  JBtans- 
tille  db  T.  H.  B.  Co.  v.  CrUt,  116  Ind.  446. 

2:  460 

229.  A  statement  by  the  court  to  the  Jury, 
made  in  open  court  without  objection  by  eitner 
part^,  that  certain  facts  stated  are  admitted,  is 
not  m  any  sense  an  instruction  to  the  Jury;  and 
therefore  the  fact  that  it  was  not  made  in  writ- 
ing, as  Instructions  are  required  to  be,  is  not 
error,  especially  where  it  was  immaterial  in  the 
case.    Hinckley  y.  Horaedowsky,  188  111.  869, 

8:  490 

b.   Bequests  and  Answers  GeneraBy. 

280.  Where  an  instruction  has  already  been 
substantially  given,  the  court  is  not  bound  to 
repeat  it.  Ktrr  v.  Lunsford,  81  W.  Va.  659, 
2:  668 ;  Cincinnati,  I.  St.  L.  A  C.  B.  Go.  v. 
Cooper,  120  Ind.  469,  6:  241 ;  IniematioTuU 
it  G.  JV:  B.  Co.  V.  Keenan,  78  Tex.  894, 
9:  703 ;  JacksonviUe,  T.  db  K.  W.  B.  Go.  v. 
Peninsular  Land,  T.  dbMfg.  Co.  27  Fla.  1,167, 

17:  38.  65 

281.  A  requested  charge  need  not  be  given 
if  it  is  fully  covered  in  the  general  cluiree. 
i^amnnah,  F.  db  W.  B.  Co.  y.  DanieU,  90  Ga. 
608,  20:  416 

232.  A  requested  instruction  as  to  self-defense 
may,  although  in  itself  correct,  be  property- re- 
fused when  the  court  has  already  given  an  in- 
struction on  the  same  subject  as  fiivorable  u> 
defendant  as  that  requested.  Burgess  v.  Ter- 
ritoi'y,  8  Mont.  57,  1:  808 

288.  An  accused  person  is  not  entitled  to  a 


TRIAL,  V.  c. 


751 


special  Instruction  to  tbe  effect  that  the  mere 
fiDding  of  aD  indictment  against  him  does  not 
raise  any  presumption  of  guilt,  where  that  idea 
is  conveyed  by  the  general  charge  of  the  court. 
Aasman  v.  State,  123  Ind.  847,  8:  88 

234.  A  requested  instruction  is  not  erroneous 
for  repeating  the  same  Idea  three  times  in  dif- 
ferent phraseology,  the  different  clauses  being 
coupled  together  by  the  word  *'or."  BWce  ▼. 
St^imp,  78  Md.  160.  10:  108 

235.  An  instruction  to  the  jury  that  ratifica- 
tion of  a  not«  by  a  person  may  be  proved  by 
direct  testimony,  or  if  they  are  satisfied  from 
all  the  testimony  that  he  ratified  it,  that  will 
be  sufBdent,  is  in  substance  complying  with 
a  request  to  instruct  that  ratification  may  be 
either  express  or  implied.  HuU  v.  Young ^  80 
S.  0.  121.  8:  521 

236.  Although  it  is  the  duty  of  counsel  to 
present  their  prayers  for  instructions  to  the 
court,  the  court  should  embody  no  more  than 
the  substance  of  them  in  the  charge,  and 
should  not  give  them  in  extenso  as  requested, 
to  the  jury.  DavU  v.  8t,  Louis,  L  M,  dbS.  R. 
Co,  53  Ark.  117,  7:  888 

237.  After  full  and  accurate  instructions  as 
to  the  weight  of  the  testimony,  it  is  not  error 
to  refuse  a  particular  instruction  on  a  single 
item  of  evidence.  Bamdt  v.  Frederick  ( Wis.) 
78  Wis.  1,  11:  199 

288.  A  prisoner  has  no  right  to  have  the  jury 
instructed  in  any  particular  form  of  words, 
under  a  statute  requiring  tbe  court  to  answer 
his  points  fully.  It  is  sufficient  if  the  law  ap- 
plicable to  his  case  is  plainly,  fully,  and  accu- 
rately stated  in  such  form  as  the  judge  may 
choose.    Com.  v.  MeManuB,  148 Pa.  64, 

14:  89 

289.  A  request  to  charge  In  a  murder  trial 
"that  the  jury  are  judges  of  the  law  as  well  as 
of  the  facts,  and  mav  upon  the  whole  case  de- 
termine the  grade  of  the  offense,"  is  properly 
answered  by  charging  that  ''the  statement  of 
the  law  b^  the  court  is  the  best  evidence  of  the 
law  withm  the  juiy's  reach,  and,  viewing  it  as 
evidence  only,  the  jurv  must  be  guided  by 
what  the  court  has  saia  with  reference  to  the 
law,"  under  a  constitutional  provision  that  the 
Jury  in  indictments  for  libels  are  to  determine 
the  law  and  the  facts  as  in  other  cases."  Id, 
Answering^  inquiry  by  Jury. 

240.  How  much  of  the  evidence  and  what 
parts  of  it  may  be  stated  anew  or  read  to  the 
jury  on  their  coming  in  to  inquire,  after  the 
case  has  been  submitted  to  them,  is  in  the  dis- 
cretion of  the  presiding  judge,  under  Wis.  Rev. 
But  g  2855.  Salladay  v  DodgetiOe,  85  Wis- 
— ,  80:  641 

a  On  What  Matters  Neeessary 

241  An  instruction  should  not  be  given 
unless  relevant,  and  it  is  not  relevant  unless 
there  was  evidence  tending  to  prove  the  facts 
on  which  tlie  instruction  is  based.  A'Jwt  v. 
Lunsford,  81  W.  Va.  659,  8:  668;  Missouri 
P.  B.  Co.  V.  Platzer,  78  Tex.  117,  8:  689; 
Sloan  V.  Coburn,  26  Neb.  607,  4:  476;  Ala- 
bama G,  S.  B.  Co.  V.  Carmichaelj  90  Ala.  19, 

9:  888 

242.  Instructions  correct  in  principle  may 
be  refused  if  inapplicable  to  the  facts.  Marh- 
land  V.  Mc  Daniel,  51  Kan.  850,  20:  96 
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243.  An  instruction  which  has  no  application 
to  the  evidence  in  the  case  should  not  be  glven^ 
although  it  contains  a  correct  statement  of  the 
law  in  the  abstract.  Cincinnati^  I,  St,  L,  db  (7. 
B.  Co.  V.  Howard,  124  Ind.  280,  8:  693 

244.  Instructions  should  be  confined  to  the 
issues  made  by  the  pleadings,  and  based  only 
on  the  evidence  in  the  case.  JaeksonviUe,  7*.  db 
K,  W.  B,  Co.  V.  Peninsular  Land,  T.  A  Mfg. 
Co.  27  Fla.  1,157,  1 7:  38,  66 

245.  It  is  improper  to  instruct  upon  a  ques- 
tion not  raised  by  the  pleadings,  or  to  give  a 
charge  for  the  operation  of  which  the  plead- 
ing furnishes  no  field.  Louisville  dJSf.  R.  Co. 
V.  EdU,  87  Ala.  708.  4:  710 

246.  Where  a  petition  states  that  a  telegraph 
messafi;e  was  promptly  transmitted  from  a  cer- 
tain place,  and  there  is  evidence  of  delay  in 
sending  it  from  that  place,  the  jury  should  be 
instructed  that  there  is  no  question  before  them 
as  to  any  delay  at  that  point.  Western  U.  Teleg. 
Co,  T.  Cooper y  71  Tex.  6U7,  1:  788 

247.  An  instruction  to  find  for  plaintiff  in  an 
action  by  an  employ 6  for  personal  injuries,  if 
his  superior  directed  him  to  incur  a  danger  of 
which  he  was  ignorant,  is  erroneous  where 
no  such  question  is  raised  bv  the  pleading. 
Jacksonmlte,  T.  A  K.  W.  B.  'Co,  v.  Qalvxn 
29  Fla   636,  16:  387 

248.  Where  payment  of  apolicy  of  life  insur- 
ance is  contested  because  of  the  falsity  of  cer- 
tain answers  made  by  the  applicant  to  .questions 
propounded  to  him  and  which  he  warranted  to 
be  true,  the  charge  to  the  jury  upon  the  ques- 
tion of  falsity  must  be  confined  to  such  ques- 
tions and  answers  as  were  put  in  issue  by  the 
pleadings  and  evidence,  and  not  extended  to 
all  the  answers  made  by  the  applicant  Equi- 
table  L.  Assur,  Soo.  v.  MazUwood,  75  Tex.  838, 

7:  817 

249.  In  an  action  by  a  servant  against  his 
master  for  personal  iniuries,  where  tiiere  is  no 
evidence  that  any  oi  the  employes  in  any 
manner  connected  with  the  injury  or  its 
cause  were  incompetent,  it  Is  improper  to  in- 
struct as  to  defendant's  liability  for  acts  of 
incompetent  employes.  Qu\fy  O,  db  S.  F,  R. 
Co.  V.  Blohn,  78  Tex.  687,  4:  764 

250.  A  charge  to  the  jury  on  the  question  of 
damage  to  plaintiff's  credit  by  a  libel  is  not  un- 
authorized where  there  is  some  evidence, 
though  slieht,  tending  to  show  that  his  credit 
was  mjured  by  the  publication,  and  that  he  suf- 
fered some  damage.  Bradstreei  Co.  v.  GiU,  72 
Tex.  115,  8:  406 

251.  A  requested  instruction  to  the  effect 
that  a  real-estate  broker  cannot  recover  com- 
missions from  a  person  for  the  sale  of  property, 
if  at  the  time  he  was  in  the  employ  of  and  act- 
ing for  the  buyer,  should  be  given  in  an  action 
to  recover  such  commissions,  if  the  evidence 
tends  to  show  that  he  was  in  fact  acting  in  the 
interest  of  the  purchaser,  who,  after  the  trans- 
action was  completed,  offered  him  monev  for 
his  services.    Blake  v.  Stump,  78  Md.  160. 

10:  108 

'252.  The  court  must  explain  to  the  jury  what 
would  constitute  contributory  negligence  on 
the  part  of  plaintiff,  and  instruct  them  that  if 
they  find  such  facts  in  the  case  plaintiff  cannot 
recover  if  the  accident'  resulted  wholly  or  in 


752 


TRIAL,  V.  d. 


part  from  such  contributory  negligence,  in  an 
action  against  a  railroad  company  to  recover 
damages  for  personal  injuries.  New  York,  L, 
K  d-  W,  It  Co.  V.  Enc/ies,  127  Pa.  3i(3, 

4:  438 

253.  Instructions  about  justifiable  homicide 
are  erroneous  as  calculated  to  mislead  on  the 
trial  of  a  civil  action  for  shooting  plaintiff  in 
the  leg.    Hwgins  v.  MinagJian,  78  Wis.  602, 

11:  188 
Beflnltioiu 

254.  The  court  should  define  "temporary 
insanity,"  where  it  has  charged  under  the 
Texas  statute  that  the  guilt  of  a  person  who 
has  committed  a  homicide  is  to  be  tried ^ith- 
out  reference  to  his  drunkenness,  unless  that 
produced  temporarv  insanity.  Evers  v.  State 
81  Tex.  Crim.  Rep.'  318.  18:  481 

d.  On  Evidence  and  Facts, 

255.  The  Mary!  and  Constitutional  provision 
that  the  Jury  in'criminal  cases  shall  oe  judges 
of  law  as  well  as  of  fact  is  merely  directory, 
and  did  not  alter  the  pre-existing  law  regulat- 
ing the  powers  of  the  court  and  jury  in  crim- 
inal cases;  and  a  judge,  when  requested,  may 
give  advisory  instructions  to  a  jury,  accom- 
panied bv  a  statement  that  such  instructions 
are  merely  advisory,  and  not  laid  down  as  bind- 
ing rules.    lieara  v.  i^te,  71  Md.  275, 

4:  675 

256.  It  is  the  duty  of  the  trial  juds^e  in  a 
court  of  the  United  States  to  sum  up  the  evi- 
dence for  the  assistance  of  the  jury.  This  is 
not  done  to  interfere  with  the  province  of  the 
jury;  notwithstanding  the  summary  of  the 
.i'ldcre,  they  are  obli^  to  find  the  facts  for 
themselves.  United  States  v.  Lancaster  (C. 
C.  S.  D.  Ga.)  44  Fed.  Rep.  896,         10:  838 

257.  The  power  of  judges  in  the  federal 
courts  to  sum  up  the  evidence  is  merely  advi- 
sory, and  not  intended  to  fetter  the  exercise  of 
the  indep^ndentjudgmentof  the  jury.  United 
States  V.  EaU  (C.  0.  8.  D.  Ga.)  44  Fed.  Rep. 
««4.  10:  384 

258.  An  instruction  by  the  court,  after  stating 
to  the  jury  that  tlie  existence  of  certain  facts 
will  in  law  amount  to  a  certain  thing,  that  ''it 
will  be  your  duty  as  jurors  to  so  find,"  is  not 
an  instruction  on  the  facts,  since  the  court  has 
the  right  to  direct  jurors  to  be  governed  in  their 
finding  by  the  facts  as  they  exist  without  re- 
gard to  the  result  that  may  follow  therefrom. 
Cobb  V.  Covenant  MuU  Ben.  Asm,  153  Mass. 
176,  10:  666 

259.  An  instruction  in  an  action  upon  a  life 
insurance  policy  is  not  open  to  the  objection 
that  it  is  a  charge  upon  the  facU,  which,  in  re- 
sponse to  an  inquiry  from  the  lury  as  to  the 
meaning  of  the  word  * 'prescription,"  states: 
"'If  insured  went  to  a  physician  for  the  purpose 
of  getting  his  aid,  advice,  or  assistance  as  a 
physician,  in  a  diflaculty  under  which  he  was 
then  suffering,  or  supposed  himself  to  be  suf- 
fering, and  the  physician,  hearing  what  the  in- 
sured had  to  say  as  a  physician,  and  for  the 
purpose  of  relief  or  cure  or  aid  or  assistance, 
gave  to  the  (insured  medicine,  then  it  may  be 
aaid  that  such  physician  prescribed  for  him." 

Id, 

260.  A  request  to  charge  that  "no  evidence 
of  willful  misconduct  having  been  Drougnt  oy 
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plaintiff,  the  juiy  cannot  find  exemplary  dam- 
ages," may  be  properly  refused  as  being  a 
charge  on  the  facts,  if  the  judge  is  not  clear 
that  there  is  no  such  reckless  or  gross  negligence 
as  authorizes  such  damages.  Quinn  v.  South 
Carolina  R.  Co,  29  S.  C.  881,  1:  688 

261.  An  instruction  founded  only  upon 
plaintiff's  testimony  and  ignoring  other  evi- 
dence, putting  it  to  the  jury  to  find  only  a  part 
of  the  facts  testified  to,  and  failing  to  deduce 
any  legal  conclusion  therefrom,  is  erroneous. 
South  Baltimore  Co.  v.  MuJUbach,  69  Md.  895, 

1:  507 

262.  An  instruction  indicatuig  to  the  jur}*^ 
the  views  of  the  court  as  to  the  presumption 
arising  from  the  facts  is  erroneous.  Cartter  v. 
Trop  Lumber  Co.  138  111.  563,  14:  470 

263.  The  judge  presiding  at  the  trial  may 
properly  suggest  to  the  jury  possible  methods 
of  harmonizing  seemingly  contradictory  evi- 
dence, although  counsel  do  not  allude  to  such 
explanation  and  it  might  not,  without  sadi 
suggestion,  have  occurred  to  them.  York  t. 
Maine  C.  B.  Go.  84  Me.  117,  18:  BO 

264.  A  summary  of  the  testimony  relied  on 
by  plaintiff  may  be  given  in  the  charge  of  the 
court.  Blackwell  v.  E,  S.  Moorman  £  Co.  Ill 
N.  C.  151,  17:  789 
As  to  witnesses. 

265.  A  requested  instruction  which  singles 
out  the  plaintiff  for  application  of  the  test  of 
interest  in  weighing  his  testimony,  where  the 
same  test  is  applicable  to  other  witnesses,  is 
properly  refused,  Pennsylvania  Co,  v.  Vers- 
ten,  140  ni.  367.  16:  798 

266.  It  is  improper  to  single  out  one  wit- 
ness, although  he  was  the  family  physician, 
and  instruct  the  jury  that  his  evidence  is  en- 
titled to  great  weight.  Kerr  v.  Lunsford,  31 
W.  Ya.  659,  8:  668 

267.  An  instruction  that  the  evidence  of 
private  detectives  and  of  the  police  should 
be  received  with  a  large  degree  of  caution 
does  not  contain  a  correct  proposition  of  law. 
Hronek  v.  PeopU,  134  111.  189,  8:  887 

268.  The  court  cannot  properly  charge  the 
jury  that  the  statements  of  a  witness  as  to  ver- 
bal admissions  of  another  should  be  received 
with  caution,  under  a  constitutional  provision 
that  judges  "shall  not  cha^e  juries  with  re- 
spect to  matters  of  fact"  Huffman  v.  Maier 
94  Oul.  269,  18:  184 
Assumptions. 

269.  An  instruction  assuming  that  persons 
did  certain  acts  and  made  certain  declarations 
as  to  which  evidence  is  conflicting  is  errone 
ous.    State  v.  Potts,  78  Iowa,  656,       5:  814 

270.  An  Instruction  was  properly  refused 
that  assumed  that  the  evidence  raised  in  the 
minds  of  the  jury  a  doubt  of  the  testator's  ca- 
pacity.   Ken"^  V.  Lunsfard,  31  W.  Va.  659, 

8s  668 

271.  Where  an  instrument  refers  to  a  disease 
by  a  technical  name,  is  confused  in  its  parts, 
and  assumes  facts  as  proved,  it  is  properly 
refused.  Id. 

272.  Instructions  assuming  that  both  parties 
agreed  to  a  rule  of  damages  in  respect  to  which 
a  statute  gives  election  are  not  tiierebr  enone- 
ous,  where  evidence  has  been  offered  by  plain- 
tiff and  admitted  without  objection  to  prove  the 
damages  according  to  such  rule.  Meium  \. 
Hodges,  1  8.  D.  808,  9:  817 
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878.  Upon  trial  of  an  indictment  for  con- 
spiracy to  procure  a  Judgment  by  fraudulent 
and  illegBl  practices,  if  the  defendants  deny 
a  fraudulent  intent,  it  is  error  for  the  court,  in 
charging  the  Jury,  to  characterize  the  Judg- 
ment so  obtained  as  fraudulent,  no  matter  how 
clear  the  proof  to  that  eS.eci  may  be.  People  v. 
Flack,  126  N.  Y.  884,  11:  807 

Undispiited  facts. 

274.  A  Jury  should  not  be  instructed  that  the 
facts  testified  to  by  a  witness  are  undisputed, 
where  there  is  anything  in  his  conduct,  the 
circumstances,  or  surroundines,  which  tends 
to  impeach  him  or  discredit  ills  statements. 
Michigan  Pipe  G:  v.  Michigan  F.  db  M.  Ins. 
Oo.  93  Mich.  48d,  80:  877 

275.  It  is  proper  to  instruct  the  jury  that 
an  ordinance  is  unreasonable  and  void  when 
the  evidence  of  that  fact  is  conclusive.  Evi- 
son  V.  Chicago,  St.  P.  M.  d  0.  R.  Co.  45 
Minn.  870,  11:  484 

270.  When  an  alleged  fact  is  entirely  unsup- 
ported by  evidence,  the  Judge  may  aid  the 
jury  by  so  informing  them.  Ea$t  Tenneeeee, 
V,  dh  Q.  B,  Co,  V.  Mwrkena,  88  Ga.  60, 

14:  881 
Burden  or  aaeamire  of  proofl 

277.  It  is  not  error  to  refuse  to  charge  that 
the  leffal  presumption  of  innocence  is  to  be 
regarded  as  a  matter  of  evidence,  where  the 
Jury  have  been  charged  that  the  law  presumes 
every  man  innocent  until  he  is  proved  guilty 
by  proper  legal  evidence,  and  that  he  should 
be  acquitted  if  the  Jury  have  any  reasonable 
doubt  arising  from  the  evidence,  as  to  his 
guilt.     Wooten  v.  State,  24  Fla.  885,    1:  819 

278.  An  instruction  in  an  action  for  negli- 
gence, to  the  effect  that  the  plaintiff,  in  oraer 
to  recover,  must  prove  his  case  to  the  satisfac- 
tion of  the  Jury  by  a  preponderance  of  evi- 
dence, is  correct,  without  the  addition  of  words 
''and  to  a  moral  certainty."  TreadmU  v. 
Whittier,  80  Cal.  574,  5:  498 

279.  An  instruction  as  to  the  individual  re- 
sponsibility of  the  jurors  ts  be  fully  satisfied  of 
the  guilt  of  a  person  accused  of  crime  before 
concurring  in  a  verdict  of  guilty  should  be 
given  if  seasonably  requested.  Aaman  v 
SiaU,  123  Ind.  847,  8:  88 

280.  An  instruction  that  a  homicide  having 
been  established  by  the  State,  unless  the  testi- 
mony of  the  State  proves  that  the  offense  was 
excusable  or  Justifiable,  the  burden  of  proof  is 
on  the  defendant  to  show  that  the  crime  was 
only  manslaughter  or  was  Justifiable,  Js  erro- 
neous because  improperly  casting  the  burden 
on  the  defendant.  People  v.  Powell,  87  Cal. 
848,  11:  75 

281.  The  instruction  to  a  Jury,  *«Wherethe 
law  says  you  must  be  satisfied  beyond  a  rea- 
sonable doubt  before  jou  can  convifct,  it  means 
that  your  mind  must  be  so  thoroughly  con- 
vinced that  vou  would  act  upon  the  conviction 
in  matters  of  the  highest  concern  and  impor- 
tance to  yourself," — is  erroneous  as  requiring 
no  higher  degree  of  proof  than  a  preponder- 
ance of  evidence,  and  as  giving  the  Juror  no 
definite  idea  of  his  duty,  and  as  calculated  to 
mislead  him.    Lowtt  v.  StaU,  80  Fla.  142, 

17:  705 
283.  A  charge  to  find  for  defendant  if  the 
L.  R.  A.  DiQ.  48 


evidence  leaves  the  Jury  "in  doubt  and  unceis 
tainty"  as  to  the  cause  of  death  on  which  the 
action  was  based,  and  because  of  such  doubt 
fails  to  produce  a  * 'proper  conviction"  on  that 
point,  IS  erroneous  as  requiring  t<^  high  a 
measure  of  proof.  ITumpaon  v.  LouiwSle  db 
N.  R.  Co.  91  Ala.  496,  lit  146 

e.  Correctnese  of  Inetructuma. 


1.  In  General, 

283.  A  charge  which  is  obscure,  involved, 
ambiguous,  or  metaphysically  intricate,  or 
tends  to  mislead,  should  be  refused,  even 
though  it  asserts  a  correct  legal  proposition. 
LouiwiUe  dh  N.  R,  Co,  v.  HaU,  87  Ala.  708, 

^A    «  4:  710 

284.  Requested  charges  which  undertake  to 
call  the  attention  and  mvite  the  consideration 
of  the  Jury  to  facts  and  circumstances  devel- 
oped in  evidence,  tending  to  cast  suspicion  on 
certain  transactions,  and  which  are  supposed 
to  be  persuasive  of  fraud,  are  properly  refused 
ad  being  mere  arguments.  MolfiU 8av.  BankY. 
McDonnell,  89  Ala.  484,  9:  645 

285.  Instructions  that  notice  of  loss  must 
have  been  given  within  a  reasonable  time, 
while  the  policy  requires  it  to  be  given  *  *f orth- 
with,"  are  not  prejudicial,  as  the  terms  are  so 
nearly  synonymous.  Pennypacker  y.  Capital 
Ine,  Co,  80  Iowa,  56,  8:  886 

286.1n  an  instruction  that  plaintiff  cannot  re- 
cover for  the  loss  of  property  insured  because 
he  was  not  the  unconditional  owner,  the  fact 
that  he  U  termed  a  lessee  or  bailee,  instead  of 
a  conditional  owner,  is  immaterial.  Weitehe^^ 
ter  F,  Ins,  Go.  v.  Weaver,  7UJ)ia.  686,  o:  47« 

287.  In  an  action  for  personal  injuries  to  n 
ten-year-old  boy  employed  in  a  mine,  sustained 
while  obeying  an  order  of  the  mine  boss  to 
help  couple  cars,  the  use  by  the  court,  in  the 
instructions,  of  the  word  "compelled,"  In 
speaking  of  the  order  requiring  the  boy  to  do 
such  work,  is  not  misleading  in  view  of  the 
boy's  age  and  drcumstances.  BragU  Bloek 
Coal  Co.  y.  Gaffney,  119  Ind.  455,       4:  860 

288.  Instructions  that  a  grandson  can  recover 
the  value  of  his  services  for  his  grandfather  on 
an  implied  contract  are  erroneous,  where  they 
also  charge  tJiat  the  relation  of  parent  and  child 
exists  between  theuL  Murphy  y.  Murphy,  1 
S.  D.  816,  9:  880 

289.  Although  to  entitle  a  real-estate  broker 
who  introduces  to  one  having  property  for  sale 
a  person  who  afterwards  purchases  it,  to  com- 
missions, the  introduction  must  be  the  procur- 
ing cause  of  the  sale,  yet  a  requested  instruc- 
tion in  an  action  to  recover  such  commissions, 
to  the  effect  that  the  broker  would  earn  them 
if  he  simply  introduced  the  parties,  is  not  neces- 
sarily erroneous  where  the  Jury  are  told  in 
other  instructions  that  the  introduction  must 
have  been  the  procuring  cause  of  the  sale. 
Blake  v.  Stump,  78  Md.  160,  10:  108 

290.  An  instruction  that  if  a  messenger  went 
twice  to  a  doctor's  ofllce  to  deliver  a  message, 
without  findinff  him,  the  company  would  oe 
excused  for  failure  to  deliver  the  message, 
should  not  be  given  where  the  messenger  knew 
the  physician  and  his  place  of  residence,  whidi 
was  close  by.     Weitern  U.  Tekg.  Oo,  v.  Coop-^ 


er,  71  Tex.  507, 


1:  788 
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291.  Ao  instruction  that  ft  Is  no  x>art  of  the 
duty  of  a  messenger  to  hant  upon  the  etreete 
for  a  person  to  whom  he  is  to  deliver  a  mes- 
sage u  not  proper.  Reasonable  diligence  to 
deliyer  the  message,  even  though  that  would 
require  the  messenger  to  go  upon  the  streets  to 
find  the  person  to  whom  it  was  to  be  deUvered, 
will  depend  upon  the  circumstances,  of  which 
the  jury  are  the  exclusive  Judges.  Id. 

29*3.  In  an  action  against  a  carrier  for  refusal 
to  checR  a  trun&  oecause  n  contamed  mer- 
chandise contrarv  to  its  regulations,  an  instruc- 
tion leaving  in  doubt  whether  the  occasion  al- 
luded to  therein  as  the  time  when  the  passenger 
had  not  endeavored  to  deceive  the  carrier  was 
the  occasion  mentioned  in  the  declaration,  or 
some  former  occasion,  was  erroneoui.  Novfolk 
<fc  W,  U.  Co.  V.  Irvine,  85  Va.  217,       1:  ilO 

29^.  An  instruction  that  a  railroad  bed  is  in 
a  defective  condition  when  it  is  not  reasonably 
iafe  for  the  passage  of  trains  over  it  need  not 
be  qualified  by  rSerence  to  other  railroads  in 
^'le  state.  Gtargia  P,  R.  Co.  v.  Dooly,  86  Ga. 
9)4,  18:  848 

294.  Where  the  evidence  substantially  sup- 
ports the  declaration,  an  instruction  that 
plaintiff  cannot  recover  by  reason  of  a  variance 
18  properly  refused.  Morcuse  v.  Brochu,  151 
Mass.  567,  8:  524 

295.  Although  the  consideration  of  a  deed  of 
land  on  which  insurance  of  the  title  is  obtained 
on  an  application  stating  that  the  price  paid 
was  IllJKK)  was  recited  to  be  $11,000,  while 
the  transaction  was  really  a  trade  of  mining 
stock  of  little  value  and  $8,000  for  the  land, 
an  instruction  that  if  the  insured  honestly  be- 
lieved he  was  paying  $11,000  cash  value,  and 
the  grantor  accepted  it  as  that  amount  in 
money,  the  jury  should  find  his  answer  true, 
—was  sufflcientlv  favorable  to  the  insured,  in 
an  action  on  the  policy.  BlenMgaard  v.  8i, 
Pavl  Beal^JSatate  TOle  In*.  Co.  50  Minn.  429, 

17:  575 

296.  An  instruction  should  point  out  the  es- 
sential difference  between  an  assault  by  one 
person  and  by  a  bodv  of  rioters,  where  an  ac- 
tion is  brought  for  shooting  one  of  a  charivari 
party  who  were  terrifying  defendant's  family. 
HigginiY.  Minaghan,  78  Wis.  602,     11:  188 

297.  Defendant  is  not  entitled  to  insist,  in  an 
action  to  recover  upon  a  special  coBtrsct  for 
personal  services,  that  an  instruction  be  given 
to  the  Jury  that  the  contract  was  void  because 
the  services  to  be  rendered  were  of  such  a  char- 
acter as  to  be  against  public  policy,  if  there  is 
some  evidence  of  a  lawful  contract  Barry  v. 
Capen,  151  Mass.  99,  8x  808 


%.  Am  to  Damagsi. 


298.  The  court  cannot  instruct  the  jury  that 
their  verdict  must  not  exceed  a  certain  sum, 
although  two  former  verdicts  on  the  same  evi- 
dence have  been  set  aside  as  excessive  and  the 
verdict  on  a  third  trial  is  made  conclusive  by 
statute.  Illinois  (7.  R,  Co,  v.  Minor  (Miss.) 
69  Miss.  710,  16:  687 

299  Tlie  attention  of  the  Jurors  should  not 
be  drawn  to  the  price  for  which  they  would  be 
willing  to  suffer  the  injury  for  which  they  are 
to  assess  damages,  in  laying  down  the  rules 
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which  are  to  guide  them  in  making  such 
ment.    KshUr  v.  Schwnk,  144  Pa.  848, 

18:  874 

300.  Instructions  that  the  lury  have  no  fixed 
rule  to  ascertain  damages,  but  must  do  that 
which  their  consciences  will  approve  of  as  an 
act  of  Justice,  are  erroneous  where  the  actioD  is 
for  weekly  benefits,  in  which  the  measure  of 
damages  is  the  stipulated  sum  due  under  the 
charter  and  by-laws  of  the  company,  if  ]dain- 
tiff's  membership  is  established.  Bstttm^rv  dt 
0.  JSmpioyeB  Belitf  Amo.  v.  Fo$t,  122  Pa.  579. 

8:  44 

801.  The  omission  of  the  allegation  of  bad 
faith  or  dishonesty  in  an  instruction  as  to  the 
aggravation  of  damaees  by  allegations  of  which 
no  proof  was  offered,  is  not  cured  by  the  bet 
that  bad  faith  may  reasonably  be  inferred  from 
the  falsity  of  the  diarges  without  aoificient 
reasons  for  believing  them  to  be  true,  where 
the  instructions  are  silent  as  to  such  an  infer- 
ence. Albertz  v.  Alberie,  78  Wis.  72,  lO:  684 

302.  A  charge  that  gross  negligence  will  jus- 
tify exemplary  damages  is  incorrect  where  the 
term  "gross"  is  not  limited  to  wantonnesB  or 
reckless  indifference.  Florida  &  22.  Cb.  v. 
Hirst,  dOTlA.  1,  16:  681 

803.  In  an  action  for  personal  injuries, where 
there  is  no  testimony  tending  to  prove  groca. 
wanton,  or  reckless  negligence  by  defendant, 
a  requested  instruction  that  no  exemplary  or 
punitive  damages  can  be  recovered  should  be 
given.  Louis^ms  dbN.B.Co.  v.  HaU,  87  Ala. 
708,  4t  710 

804.  An  instruction  that  there  is  proof  that 
plaintiff  was  suffering  from  Bright* a  diaeaae^ 
and  that  it  was  a  dangerous  disease  and  shoold 
be  taken  into  consideration  in  determining  his 
expectation  of  life  and  loss  of  earning  power, 
in  a  suit  for  personal  injuries,  is  proper  where 
there  is  testimony  of  medical  experts  that  be  is 
suffering  from  that  disease,  with  little,  if  any, 
evidence  to  the  contrary.  Bunting  v.  BogsUi^ 
139  Pa.  368,  18:  868 

305.  In  a  proceeding  to  asaesa  damages  to  a 
land  owner  tor  right  ox  way  appropriated  for  a 
railroad,  in  the  absence  of  any  evidenoe  abow- 
ing  that  the  farm  or  tract  of  land  haa  sto^ 
thereon  or  is  adapted  to  atock  purpoeea,  an 
instruction  to  consider  the  increased  risk  or  the 
probability  of  stock  upon  the  premises  Veing 
acddentaUy  killed  or  Injured  in  the  opeiatioQ 
of  the  railroad,  is  misleading  and  eRoneons. 
L^ray  db  W,  B.Co,Y.Boss,¥i  Kan.  598,8:  817 

806.  In  the  absence  of  all  evidence  tending  to 
show  a  decrease  in  the  value  or  rental  value  of 
premises,  caused  by  the  construction  of  a  rail- 
road, or  any  increase  in  the  cost  of  inaoranoe 
on  account  of  the  danger  from  fire,  an  instruc- 
tion to  the  JuTV  to  consider  accidental  danger 
from  fire  to  the  premises  resulting  from  the 
operation  of  tiie  road  will  be  misleading  and 
erroneous.  .  iS- 

807.  In  an  action  by  a  father  as  adminiatrator 
for  injury  causing  death  to  his  son,  a  requested 
instruction  that  '^the  father  i9  entitled  to 
the  earnings  and  services  of  his  minor  son. 
until  such  son  is  twenty-one  years  of  age,  and 
the  jury  has  no  right  to  allow  any  damages  in 
this  case  for  any  loss  of  services  or  earnings  of 
[naming  deceased]  during  the  period  of  his 
minoritv." — \b  nroperlv  refused.  Illinois  C.  R. 
Co.  V.  Slat^,  129  HI.  91,  8:  418 
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B,  A9  to  NegligeM$^ 


808.  It  is  erroneoiiB  to  instruct  the  Jury  sim- 
ply that  a  man  was  or  was  not  guilty  of  negli- 
gence according  as  his  acts  were  or  were  not 
those  of  a  man  of  ordinary  prudence  under 
the  circumstances*  in  jurisdictions  where  the 
determination  ot  whai  is  negligence  is  for  the 
court,  since  such  instruction  would  practically 
leave  the  question  of  what  constituted  negli- 

fence  to  the  jury,     Emry  ▼.  Baleigh  d&  O.  R, 
b.  109  N.  C.  689,  15:  888 

809.  An  instruction  that  a  plea  of  contribu. 
tory  negligence  is  a  confession  ''that  the  de- 
fendant was  guilty  of  culpable  negligence 
which  is  charged  in  the  counts  of  the  complaint 
to  which  it  is  pleaded,  except  so  far  as  the  plea 
trayerses  or  denies  the  negligence  of  def  enoant 
charged  in  those  counts,  or  sets  up  facts  in 
qaalmcation  or  avoidance  of  such  negligence.*^ 
is  erroneous.  LouuviUe  db  N,  B,  Co,  v.  IlaUy 
87  Ala.  708,  4:  710 

810.  Where  there  is  no  evidence  on  which  to 
base  a  theory  of  pure  accident,  and  the  proof 
shows  n^ligence,  either  upon  the  side  of  a 
passenger  in  alighting  from  a  train,  or  on  the 
side  of  the  carrier,  a  charge  to  the  effect  that 
"if  the  plaintiff  stepped  carelessly  or  acciden- 
tiUly  on  or  near  the  edge,"  etc.,  the  Jury  should 
find  for  defendants,  is  properly  refused.  MU- 
tauHF.  B.  (Jo.  V.  Wwtliam,  78  Tex.  25, 

8!  868 

811.  Instructions  that  if  plaintiff  stepped, 
without  looking,  into  a  dangerous  place,  or 
failed  to  observe  tbe  condition  of  the  sidewalk 
on  which  she  was  walking,  she  cannot  recover 
for  injuries  receivcB,  are  properly  refused  as 
virtaaUy  telling  the  Jtvy  that  certain  facta  con- 
stitute negligence .  Chteago  v.  MoLean,  188 
111.  148,  8t  766 

813.  The  fact  that  the  tafe^  gates  at  a  point 
where  the  rallread  croisea  the  highway  are  not 
closed  upon  the  approach  of  a  hand  car,  unex- 
plained, is  evidence  of  negligence  on  the  part 
of  a  railroad  oompanv,  ana  as  such  is  a  proper 
sttbjeoi  of  conunent  in  a  charge  to  the  Jury  in 
an  aod:;M  to  recover  damages  for  injuries  re- 
sulting from  a  collision  at  such  crossing  be- 
tween the  hand  car  and  a  traveler  upon  the 
highway.  Lake  Shore  d  2£.  8.  R  Oo.  y,  FhM§ 
127  Pa.  397,  4:  889 

818.  In  an  action  against  a  railroad  company 
for  damages  for  the  death  of  plaintilTs  hus- 
band, alle^  to  have  resulted  from  the  nesli- 
genee  of  a  coemploye,  an  instruction  which 
requires  the  Jury  to  find  that  deceased  was  in- 
Jiwed  "without  neglieenoe  on  his  part  directly 
contributing  thereto  is  not  objectionable  on 
the  ground  that  it  ignores  the  question  of  neg- 
ligence on  the  part  of  deceased,  where  other  in- 
stnictions  were  given  to  the  effect  that  plaintiff 
could  not  recover  if  deceased  was  guilty  of 
neglieence,  or  if  he  knew  or  could  or  misht 
have  xnown  of  the  carelessness  of  the  other 
employe.  Orttbe  v.  MUmrwri  P.  K  Co.  98  Mo. 
880,  4:  776 

814.  An  instruction  that  a  master  is  not  liable 
for  injuries  to  one  servant  resulting  from  the 
negligence  of  his  fellow  servant  is  properly  re- 
fused if  it  is  not  limited  to  cases  in  which  the 
master  used  due  care  in  selecting  him.  Hinck- 
ley V.  Htyraxdowski,  188  111.  859,  8:  490 

816.  An  instruction  that  it  is  the  duty  of  a 
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person  attempting  to  croas  a  raflroad  track  to 
exercise  the  degree  of  care  and  prudence  that 
an  ordinarily  ciuef  ul  and  prudent  person  would 
exercise  under  the  circumstances  is  not  errone- 
ous because  it  fails  to  state  what  a  man  of  or- 
dinary prudence  would  do  at  such  a  time  and 
place.  Qratiot  v.  MitouH  P.  JL  Co.  116  Mo. 
— ,  16s  189 

816.  It  is  error  to  state  to  the  jury  the  legal 
obligation  as  to  the  mdntenance  of  railnMid 
farm-crossings,  and  instruct  them  that  defend- 
ant's liability  depends  on  whether  or  not  it  was 
reasonably  careful  in  the  premises  to  avoid  ac- 
cident, without  directing  their  attention  to  the 

auestion  of  the  existence  of  the  crossing,  where 
lis  is  in  dispute.    Stewart  v.  Oindnnati.  W, 
dbM.&  Co.  89  Mich.  815,  17x  589 

i.  In  Criminal  Caeee. 

817.  A  charge  that  an  act  is  done  mali- 
ciously when  done  on  purpose  and  with  evil 
intent  is  not  erroneous,  tjovett  v.  IState,  80 
Fla.  142,  17:  705 

818.  An  instruction  that  the  law  gives  the 
Jury  the  right  to  recommend  the  prisoner  to 
the  mercy  of  the  court  in  the  case  of  convic- 
tion, if  a  majority  of  their  number  so  decide, 
is  not  improper  as  a  suggestion  to  the  Jury  to 
abuse  their  discretion,  to  the  disadvantage  of 
the  accused.  Id. 

819.  An  instruction  the  wording  of  which 
would  lead  the  jury  to  believe  that  they  hail 
the  discretion  to  line  defendant  or  not  to  fine 
him,  if  they  found  him  guilty  of  violating  the 
statute,  is  properly  refused  where  the  statute 
prescribes  a  fine  in  aU  caasa  of  guilt  WeUh  v. 
State,  126  Ind.  71,  9:  664 

820.  An  instruction  is  properly  refused  in  a 
criminal  case,  which  requires  the  jury  to  ac- 
quit if  Uiey  find  that  a  former  Jurv  has  been 
impuneled  and  sworn  to  try  detendanton  the 
same  charge,  without  regard  to  the  facts 
which  may  have  led  to  the  discharge  of  such 
jury.  Id. 

821.  Instructions  by  the  trial  court  which 
are  designed  to  cast  discredit  or  suspicion 
upon  a  defense  which  is  recognized  by  the  kw 
as  legitimate,  and  which  an  accuaed  person  ia 
making  in  apparent  good  faith,  are  not  regarded 
with  favor,  OTen  although  such  defenaa  ha  that 
of  insanity.    AttmanY.  State,  V23  ind.  847, 

8:  88 

822.  A  refusal  to  instruct  that  the  policy  of 
the  law  deems  it  better  that  many  guilty  per- 
sons should  escape,  rather  than  that  one  inno- 
cent person  should  be  convicted,  is  not  error. 
Burgess  v.  Territory,  8  Mont.  67,  1:  808 

823.  In  a  case  of  self-defense  it  is  proper  to 
mstruct  the  jury  that  neither  the  utterance  of 
threats  by  the  deceased  nor  the  fact  of  his  being 
armed  would  of  itself  Justify  his  killing  by 
the  defendant;  but  that  it  must  appear  from  the 
evidence  that  a  reasonable  man,  under  the 
same  circumsttmces,  would  c^sider  himself 
in  danger  of  losing  his  life  or  suffering  great 
bodily  barm.  Id. 

824.  An  instruction  as  to  evidence  of  good 
character,  on  a  trial  for  murder, — Held,  not  to 
have  prejudiced  the  defendant,  where  it  in  sub- 
stance stated  that  proof  of  previous  good  cha- 
racter should  lead  to  an  acquittal  if  there  was 
doubt  as  to  guilt,  and  aU  the  evidence  offered 
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are  the  benefioiaries,  a  tortious  conversion. 
Hayes  ▼.  ManaehuuitM  Mut,  Int.  Co,  125  III. 
626,  1:  808 

8.  A  bailee's  refusal  to  deliver  the  property 
on  demand  is  a  conversion,  BeUentitein  v. 
Marguardt,  75  Iowa,  2d4,  1:  818 

9.  A  carrier  is  not  guilty  of  conversion  where 
he,  in  good  faith,  takes  goods  from  the  posses- 
sion of  the  owner  by  direction  of  another  hav- 
ing the  apparent  control  of  the  goods  and  the 
present  capacity  of  investing  himself  with  ac- 
tual possession,  and  delivers  them  to  such  other 
Derson  in  another  place.  QuHay  t.  Amutead 
148  Mass.  267,  8:  80 

10.  Failure  of  an  agent  of  a  steamship  line  to 
obtain  and  return  tickets  which  he  had  dis- 
tributed to  subagents  throughout  the  country, 
as  part  of  the  arrangement  under  which  he 
was  employed,  is  not  a  wrongful  detention  by 
him  of  such  tickets  after  demand  upon  him 
for  their  return  on  revocation  of  his  apency. 
The  possession  of  subagents  was  not  his  pos- 
session, and  he  had  neither  obtained  nor  dis- 
posed of  the  tickets  wrongfully.  Natumal 
Steamship  Oo,  y.  Shedhan^  122  N.  Y.  461, 

10:  788 


11.  Demand  and  refusal  are  unnecessary  if 
the  taking  is  tortious  or  if  an  actual  conver- 
sion is  shown.  Ha/yes  v.  MassaekuMtts  Mut. 
X.  Ins.  Co.  125  m.  626,  Ix  808 

12.  No  demand  is  necessary  before  suit  for 
conversion  of  property  carried  away  in  the 
face  of  plaintiff's  protest.  WaUer  v.  Bawling, 
108  N.  C.  289,  18:  861 

18.  No  demand  is  necessary  before  bringing 
an  action  of  trover  by  an  assiniee  for  creditors, 
against  the  creditor  who  purchased  the  debtor's 
property  in  fraud  of  law,  and  applied  it  in 
payment  of  his  debt  Oramiony.  YaUdo  Mar- 
Ntf  O?.  60  Yt.  291,  1:  180 

14.  No  demand  is  necessary  before  bringing 
action  against  an  iDnocent  purchaser  for  the 
conversion  of  plaintiff's  property,  which  has 
been  tortiously  obtained  from  him  and  sold  to 
such  purchaser.  Bosumr,  MtKlges,  1  8.  D. 
808,  9:  817 

Title  to  propertT*. 

15.  A  bailee  taking  property  to  keep  and  re- 
turn upon  demand,  who  delivers  it  to  third 
parties,  may  set  up  their  title  as  a  defense  when 
sued  for  conversion.  MuUins  v.  Chickerir.n 
HON.  Y.  518,  1x468 

16.  The  title  to  property  converted  passes 
to  the  wrongdoer  when  the  owner  elects  to 
treat  the  transaction  as  a  sale  and  brings  an 
action  ex  contractu  against  him.  Terry  v. 
Munger,  121  N.  Y.  161,  8:  816 
Restoration  of  property* 

17.  After  suit  is  brought  for  conversion, 
plaintiff  cannot  be  compelled  to  take  back  the 
property.     WdHar  ▼.  Bowling,  108  N.  C.  289, 

18:  861 
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Constitutionality  of  Statute  against,  see  Con- 
stitutional Law,  185,  180. 

See  Index  to  Notes  Preceding. 


TRUNK. 

Presumption  of  Ownersliip,  see  Etzdxhob, 
226. 


TRUST  COMPANY 

See  Trusts,  28. 


TRUSTEES. 

Of  Town,  Liabilities  of,  see  OFFiasBS,  96, 97. 
In  General,  see  Trusts,  IL 
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L  Creation;  Yaliditt;  Teriokatiov. 

a.  In  General;  Creation. 

b.  Bevocation. 

c.  Termination. 

IL  Trustrbs. 

a.  Appointment;  assignation. 

b.  Powers,  Duties,  and  Liabilities. 

IIL  Interbbt  OF  Cestui  QiTB  Truiit;  Speni>- 
TREiFT  Trust;  Cbrtifioates. 

IV.  LiABiLiTT  OP  Trust  Estate;  Follow- 
iNQ  Property. 

Review  of  Trustee*s  Account,  see  Aocouht, 
8,4. 

Action  by  Trustee  of  Express  Trust,  see  Ac- 
tion OR  Suit,  25,  26. 

Parties  to  Actions  Concerning,  see  Action 
OB  Burr,  111-117, 188. 

Adverse  Possession  of  Trust  Property,  see 
Adverse  Possession,  27. 

In  Bank  Stock,  see  Banks,  U. 

In  Savings  Bank  Deposit,  see  Banks,  105-107. 

Action  by  Board  of  Trustees,  see  Boabim,  1. 

Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  8-10. 

Equal  Privileges  as  to,  see  Constitutional 
Law,  91. 

By  Parol,  under  Statute  of  Frauds,  see  Con- 
tracts,  78. 

For  Illegal  Trust  Combination,  see  Con- 
tracts. 240-247,  266. 

Right  of  Holders  of  Trust  Certificates,  see 
also  Corporations,  182. 

Transfer  of  Stock  Held  in  Trust,  see  Corpo- 
rations, 170, 104, 105. 

For  Voting  Corporate  Stock,  see  Corpora- 
tions, 257,  258. 

Forfeiture  of  Corporation  for  Illegal  Tknat, 
see  Corporations,  287,  288. 

Power  of  Court  to  Destroy,  see  Courts,  2^ 

Jurisdiction  of  Suit  as  to,  see  Courts,  83. 

For  Support  of  Person,  see  Covenant,  1. 

Effect  of,  on  Heirship,  see  Descent  and  Dis- 
tribution, 21,  22. 

Estoppel  as  Basis  of,  see  Estoppel,  85. 

Burden  of  Proof  as  to  Certificate  of,  see  Evi- 
dence, 68, 

Parol  Proof  of,  see  Evidence,  420-493. 

Sufficiency  of  Evidence  to  Show,  see  Evi- 
dence, 848>850. 
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In  Decedents  Estate,  see  Executors  asd 

Administrators,  67,  68. 
In  Fraaduleat  Conveyances,  see  Fraud  and 

Fraudulknt  Conybtanobs,  50. 
Garnishment  of  Trustee,  see  Garnishment, 

10,  21. 
In  Insolvency,  see  Insolvency.  64-67,  69,  70. 
In  Insurance,  see  Insurance,  837.  338. 
Effect   of  Judgment   against   Trustee,    see 

Judgment.  90. 
Levy  on  Property,  see  Levy  and  Seizure,  8. 
Charge  of  Expenses  on  Life  Tenant,  see  Live 

Tenant,  8,  6. 
Limitation  of  Time  for  Equitable  Remedy  as 

to,  see  Limitation  of  Actions,  19. 
Limitation  of  Actions  as  to,  see  Limitation 

OF  Actions,  89-46. 
As  to  Mortgage  Bonds,  see  Mortoaoe,  26-82. 
Power  of  Municipal  Corporations  as  to,  see 

Municipal  Corporations,  24. 
Municipal  Tax  on  Trust  Property,  see  Muni- 
cipal Corporations,  165, 166. 
Notice  of,  see  Notice,  5. 
Bill  to  Reach  Fund,  see  Pleadino,  191. 
Fiduciary  Capacity  of  Agent,  see  Principal 

AND  AOENT.  26-81. 

For  Trustee  as  Attorney,  see  Principal  and 
Bursty,  9. 

In  Property  of  Religious  Societies,  see  Re- 
ligious Societies,  9-26. 

Tar  on  Trust  Security,  see  Taxes,  117. 

As  to  Township  Trustee,  see  Towns,  22. 

As  Affecting  Title  to  Land  Sold,  see  Vxndob 
AND  Purchaser,  86,  87. 

Effect  of  Will  on,  see  Wills,  98. 

In  Will,  see  Wills,  104, 105. 


L  OBBATioirj  VALXDixy;  Tbrmikatiok. 
a.  In  General;  Oreation, 

1.  A  declaration,  by  the  holder  of  the  le- 
gal title  to  land,  that  he  holds  it  in  trust  for  a 
third  person,  which  is  made  without  consid- 
eration, by  a  writing  not  under  seal,  does  not, 
under  the  common  law,  create  an  enforceable 
trust.    Pittman  v.  Pittman,  107  N.  C.  159, 

111  456 
In  bank  deposit* 
See  also  infra,  16,  40,  41. 

2.  A  trust  is  complete  and  irrevocable  where 
a  person  makes  a  deposit  of  money  in  a  bank 
to  the  credit  of  himself  as  "trustee"  for  cer- 
tain children  named;  and  nothing  remains  in 
him  bat  a  mere  naked  legal  title.    Sayre  y. 

Wea,  94  Ala.  466,  15:  544 

8.  A  deposit  of  money  in  a  bank  in  the 
name  of  another  person,  with  depositor's  name 
as  trustee  following  it,  and  a  statement  by  him 
to  the  other  that  he  had  made  the  deposit, 
which  would  belong  to  the  other  at  his  death, 
constitutes  a  depodt  in  trust  which  will  be 
valid  although  the  testator  retained  thedeoosit 
books  until  death.  Be  Atkinean,  16  R  I. 
418,  8:  898 

4.  A  trust  is  created  by  a  letter  from  an 
imde  to  a  nephew  who  had  written  claiming  a 
sum  of  money,  acknowledging  that  the  nephew 
had  earned  It  and  saying,  "I  had  the  money  in 
the  bank,  the  day  you  were  twenty-one  years 
old,  that  I  intended  for  yon;"  and,  "I  don't 
Intend  to  interfere  with  the  money  in  any  way 
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nntil  I  think  you  are  capable  of  takine  care  of 
it;"  then  adding  in  a  postscript,  *'You  can 
consider  the  money  on  interest."  Samer  v. 
Sidway,  124  N.  Y.  588,  18:  468 

Coastmetive  or  Implied. 

5.  If.  by  a  false  and  iraudnlent  oral  promise 
which  he  intends  at  the  time  of  making  it  after- 
wards to  violate,  the  vendee  of  two  contiguous 
parcels  of  land  which  he  has  contracted  for  by 
separate  and  distinct  contracts  induces  the 
vendor  to  convey  to  him  both  parcels  by  one 
and  the  same  absolute  unconditional  deed,  he 
paying  for  one  parcel  but  not/for  the  other, 
equity  by  reason  of  his  fraud  will  fasten  npon 
him  a  constructive  trust  in  behalf  of  the  vendor 
as  to  the  parcel  not  paid  for,  although  the  two 
parcels  are  not  described  in  the  deed  as  several 
tracts,  but  both  together  are  treated  as  one  tract 
Brtmn  v.  Doane,  86  6a.  82,  11:  88 1 

6.  A  trust  is  not  created  in  favor  of  creditors 
of  a  railroad  company  who  furnish  construc- 
tion supplies,  by  the  fact  that  certain  bond- 
holders have  agreed  with  the  company  to  lend 

,  it  money  to  complete  its  road.    Pettibone  v. 
Toledo,  6.  iff  at.  jL  B.  Oo.  148  Mass.  411, 

1:  787 

7.  Where  an  assignee  of  a  contract  to  con- 
struct a  railway,  lor  tberayment  of  which  cer- 
tain securities  of  the  railway  are  pledged,  in 
order  to  pay  the  purchase  money,  lx>rrows 
from  another,  and  pledges  him  as  consideration 
thereof  part  of  the  profits  to  arise  under  the 
contract,  the  lender  becomes  entitled  to  an 
equitable  lien  on  the  contract  and  securities 
pledged  to  secure  payment;  and  one  subsequent- 
Iv  purchasing  said  contract  and  securities  takes 
them  subject  to  such  lien;  and  the  monevs  and 
assets  arising  under  the  transfer  constitute  a 
trust  as  to  the  lender,  enforceable  in  a  court  of 
equity.  Especially  is  this  so  where  the  allega- 
tions of  the  bill  present  a  strong;  case  of  fraud. 
Langdon  v.  Central  B.  di  Bkg,  Co.  (0.  C.  S. 
D.  Qa.)  87  Fed.  Rep.  449,  8r  180 

8.  Leaving  corporate  stock  In  the  posses- 
sion and  name  of  the  seller,  the  sale  being  evi- 
denced only  by  a  declaration  thereof  in  a  re- 
ceipt given  for  the  money  paid,  and  there  be- 
ing no  agreement  as  to  the  future  disposition 
of  the  stock  or  the  dividends  thereon,'  creates 
an  implied  trust  in  the  seller  which  is  enforce- 
able at  law  and  subject  to  the  operation  of  the 
Statute  of  limitations.  Oone  ▼.  Dunham,  59 
Conn.  146,  8:  647 

9.  A  devisee  who  prevents  the  execution 
of  a  codicil  in  favor  of  his  brother  by  agreeing 
to  convey  to  his  brother  a  part  of  the  property 
devised  to  him  will  be  held  a  trustee  for  the 
latter  to  the  extent  of  the  benefit  which  testa- 
tor intended  to  give  him  by  the  codicil.  Bag^- 
dale  V.  Bagedaie,  OS  Miss.  92,  11:  816 

10.  A  woman  who  purchases  land  with 
mone^  fraudulentl^r  obtained  from  a  man  bv  a 
promise  to  marry  him  and  to  hold  such  land  in 
lieu  of  her  right  to  dower  under  the  marriage 
may  be  held  to  be  a  trustee  on  her  refusal  to 
marry  him,  and  the  land  charged  with  a  lien 
for  such  money.  Bdfcarde  v.  CtUberteorif  111 
N.  C.  842,  18:  804 

11.  When  a  father,  verbally  promising  to 
five  land  to  his  son  in  consideration  of  love 
and  affection,  upon  condition  that  the  son 
makes  certain  improvements  within  a  specified 
time,  has  put  the  son  in  possession,  and  the  laW 


7(J0 


TRUSTS,  L 


a.  • 


ter  has  falfiUed  the  oondltionA  precedent  and 
therehy  acquired  the  equitable  title,  equity  will 
regard  the  father  as  trustee  for  the  sou;  and 
the  hitter's  possession  conveys  notice  to  the 
world  of  his  equitable  title  and  of  his  rf efat  to 
the  legal  title.  lirame  r.  FratM,  82  W.  Ya. 
468,  ^  6:  883 

12.  A  deed  may  be  set  aside  for  fraud  or 
duress,  and  a  trust  may  arise  out  of  a  transao- 
tion,  which  will  be  enforced  in  face  of  the  ex- 
press terms  of  a  deed,  but  it  must  be  a  trust 
arising  by  operation  of  law.  The  parties  to  a 
deed  cannot  create  a  trust  in  favor  of  the 
grantor,  except  by  an  instrument  In  writing 
declaring  the  same.  Finiaywn  ▼.  Fifdaymm^ 
17  Or.  847,  8:  801 

ResultinJif. 
See  also  Ck>irrBA0T8, 107. 

18.  Where  a  person  having  land-warrants  in 
his  hands,  under  an  agreement  to  enter  them  for 
the  joint  benefit  of  the  owner  and  himself,  en- 
tered public  lands  and  took  the  legal  title  in  his 
own  name,  a  resultlDg  trust  arises  in  favor  ot 
the  other  in  proportion  to  his  interest  in  the 
warrants.    BeynMiv.  Summr^  126  111.  68> 

It  887 

14.  The  Statute  of  Frauds  has  no  applica- 
tion to  a  trust  resulting:  from  the  purchase  of 
property  with  funds  of  another.  Id. 

15.  A  resulting  trust  in  favor  of  one  who  buys 
and  pays  for  land  taking  title  in  the  name  of 
another,  but  retaining  possession  of  the  deed 
with  intent  to  keep  the  use  of  the  property  dur- 
ing his  own  life,  extends  only  to  such  life  in- 
terest; and  the  equitable  interest  in  the  re- 
mainder will  pass,  with  the  le^  title,  to  the 
grantees.     Oook  v.  Patrick,  185  HI.  499. 

lis  678 
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16.  'A  trust,  having  been  once  completely 
constituted  by  a  deposit  in  a  bank  in  trust,  fol- 
lowed by  the  trustee's  declaration  of  the  trust 
to  the  beneficiary,  cannot  be  revoked.  If  the 
trustee  withdraws  the  money  and  deposits  it 
in  another  bank  in  his  own  name,  his  estate 
will  be  liable  therefor  after  his  death.  Be  At- 
kinaan,  16  R.  I.  418,  8:  898 

17.  The  want  of  a  power  of  revocation  in  a 
deed  of  trust  created  Dv  an  old  man  who  is  in 
fear  of  hereditary  insanity,  made  more  prob- 
able by  his  own  mtemperate  habits,  is  not  far 
tal  and  needs  no  explanation,  where  the  in- 
come, except  meager  comnussions  to  the  trus- 
tees, is  reserved  to  himself,  together  with  the 
power  of  disposal  of  the  property  by  will. 
Beidy  v.  SmaU,  154  Pa.  505,  80:  868 

18.  The  power  of  revocation  will  be  presumed 
to  be  reserved  in  case  of  a  deed  of  trust  consti- 
tuting a  gift,  in  the  absence  of  proof  of  inten- 
tion to  make  it  irrevocable.  JBinng  v.  Wifion 
182Ind.228,  19:767 

19.  A  deed  in  trust  making  a  gift  will  not  be 
Irrevocable  if  the  donor  did  not  intend  to  make 
it  so,  no  matter  what  may  have  been  the  un- 
derstanding of  the  trustee  or  of  those  who 
drew  the  ln8trament,^«specia]ly  where  the 
donor  acted  without  .counsel  other  than  that  of 
the  trustee,  who  had  great  influence  over  himr 

Id. 
20.  A  grantor  cannot  revoke  a  deed  in  trust  for 
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hit  own  malntenaDoe  daring  life,  pmwiding 
that  the  property  then  "  shall  descend  "  to  b» 
"  legal  representatives,"  excluding  a  certain 
person  named;  nor  will  a  reoonveyanoe  by  the 
trustee  be  effective  to  defeat  the  iDteresta  of 
the  remaindermen.  Ewingr.  Janes,  ISO  Ind. 
247.  16:  76 

c.  Termination. 

21.  Express  trusts  of  realty  which  are  valid  in 
their  creation  are  made  indestructible  by  the 
New  York  Statute  of  Uses  and  Trusts,  ^  68» 
65(4  R.  S.  8th  ed.  p.  2489),  which  declare Uiat 
the  beneficiary  cannot  assign  or  in  any  maaDer 
dispose  of  his  interest,  and  that  every  sale,  con- 
veyance, or  other  act  of  the  trustee  in  contra- 
vention of  his  trust  shall  be  absolutely  void. 
Outhbert  V.  Chauvet,  186  N.  Y.  826,  18:  741^ 

22.  A  trustee's  offer  of  Judgment  or  failure 
to  answer  iu  a  suit  attacking  uie  trust  is  with- 
in the  prohibition  of  a  statute  declaring  that 
any  act  in  contravention  of  ^e  trust  shall  be 
void.  Id. 

28.  The  death  of  the  first  life  tenant  vdll,  unr 
der  the  Statute  of  Uses,  terminate  an  active 
trust  created  by  will  in  favor  of  one  for  Ufe 
and  at  her  death  In  favor  of  her  children  for 
life,  with  remainder  at  their  death  to  their 
children  in  fee,  where  the  active  powers  and 
duties  of  the  trustee  cease  at  the  dttih  of  such 
tenant  and  the  remainder  in  fee  has  then  be- 
come vested.  Oindrai  v.  Wettem  B.  ef  Ala^ 
(Ala.)  19:  889 

24.  A  declaration  of  trust,  made  in  consid- 
eration of  a  conveyance  of  land,  although  at  a 
later  date,  is  valid  and  irrevocable,  and  cannot 
be  limited  or  affected  by  subsequent  acts  or 
contracts  of  the  trustee  with  a  stnuwer  lo  the 
parties  named  in  the  instrument.  Jfe  Arthur 
V.  Gordon,  126  N.  Y.  597,  18:  667 

25.  Where  a  will  which  devises  manufacture 
iag  property  to  trustees,  with  direcdoos  to  per- 
mit testators  three  sons  to  occupy  and  improve 
it  for  their  joint  benefit  so  long  as  they  can 
agree  and  make  the  business  profitable,  and 
when  they  fail  to  do  so  to  sell  the  same,  invest 
the  proceeds,  and  pay  over  to  each  son  one 
third  of  the  accumulated  fund  upon  his  arriv- 
ing at  the  affe  of  fifty  years,  contains  a  clause 
which  recj^mres  the  property  to  be  appraised 
and  sold,  if  one  of  the  sons  so  desires,  to  either 
two  if  they  will  buy  it  at  the  appraised  value,, 
otherwise  to  strangers, — a  sale  to  two  of  the 
sons  under  the  latter  clause  will  not  terminate 
the  trust,  but  it  will  continue,  as  to  the  pro- 
ceeds, the  same  as  if  the  sale  had  been  nude 
under  the  other  provision  of  the  will  Ken 
daU  V.  QUason,  152  Mass.  457,  9s  609 


II.  Tbustbes. 

a.  Appointment;  Beeignatian. 

For  Officer  as  Trustee,  see  also  Mvhicxfal, 

COBPORATIONB,  17. 

26.  The  persons  described  by  their  official 
designation,  and  their  soceessors,  and  not  the 
corporations  with  which  they  are  connected, 
are  intended  to  be  made  trustees  by  a  will  giv* 
ing  property  in  trust  to  the  mayor  of  aci^  and 
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the  ptmUkiU  6i  two  faoorpoimled  •ooietiet, 
and  their  sufxeBson  forever.  Chttman  ▼.  Otom 
lid  N.  T.  2d»,  8:  145 

37.  If  a  corporation  to  which  property  ig  de- 
viled in  tnnt  Kir  the  support  of  common  schools 
is  incapable  of  acting  as  a  trustee,  the  tnisl 
does  not  thereby  fail,  oat  the  proper  court  may 
appoint  a  new  trustee.  Skinner  y*  Barriion 
Tufp.  116  Ind.  189,  8t  187 

28.  Minn.  Qen.  Laws  1888,  chap.  107,  au- 
thorizing the  organizaiion  of  annuity,  safe  de- 
posit, and  trust  companies  with  power  to  act  ss 
trustee,  iraardian,  etc.,  is  not  unconstitutional 
because  it  gnnts  to  a  corporation  the  power  to 
act  in  a  fiduciary  capacity,  or  because  it  does 
not  require  it  to  taker  an  oath  or  giye  a  bond, 
as  in  the  case  of  natnral  oprsons.  Minnei^fa 
Loan  it  T.  Oo,  T.  Beehe,  40  Minn.  7,    8t  418 

89.  Where  a  person  named  in  a  will  as  trustee 
dies  before  the  testator,  the  title  to  the  lands 
embraced  in  the  trustdesoends  to  the  heir  at  law, 
charKed  with  the  trust;  and  where  the  heir  at 
law  u  the  emtui  que  tnut,  and  the  trust  is  an 
active  one  needing  the  laterpodtion  «f  an  inde- 
pendent trustee,  the  eenrt  will  appoint  one  in 
the  place  of  the  ene  named  in  the  will.  Wood- 
ruff ▼.  Woodruff  (N.  J.  Oh.)  44  N.  J.  Eq. 
(17  Stew.)  849,  It  880 

80.  A  married  woman  who  has  constituted 
herself  a  trustee  in  the  State  where  the  trust 
fund  remains  is  not  devested  of  her  title  to  the 
fund  by  removal  to  another  State  by  the  laws 
of  which  she  could  not  be  appointed  a  trustee. 
8ehM0r  v.  Boumt^  8a9,  Bank,  117  N.  Y.  185, 

5s  641 

81.  A  disclaimer  by  a  person  sued  as  trus- 
tee long  after  his  appointment,  although  he 
has  never  executed  a  bond  as  such,  relates 
back  to  the  time  of  appointment.  Hughu  ▼. 
BroiDn,  88  Tenn.  678,  8:  480 

82.  No  notice  of  the  resignation  of  a  trus- 
tee is  required  te  be  ^ven  to  the  heirs  of  one 
for  whom,  during  her  life,  the  trust  is  held, 
and  whose  hsdIzB  on  her  death  are  entitled  to 
the  property  absolutely,  since  she  has  no  heirs 
until  after  her  death.  Leake  y.  Wateon,  58 
Conn.  882t  8i  666 

b  P9wertj  Duties,  and  Liabilities. 

88.  Trustees  take  the  legal  title  by  implica- 
tloxi  where  they  are  required  to  hold  it  lor  a 
long  period  in  order  to  pay  specific  legacies, 
including  annuities  to  a  large  number  of  per- 
sons for  life,  and  their  duties  require  them  to 
keep  the  estate,  real  and  personal,  so  invested 
as  to  be  not  only  safe  but  productive.  EcUe  v. 
Haii,  146  HI.  227,  80:  847 

84.  A  trustee  cannot  request  instructions  of 
the  court  as  to  what  may  be  his  duty  upon 
the  happening  of  future  contingencies.  Bul- 
lard  V.  Chandler,  149  Mass.  682,         6:  104 

85.  To  avoid  a  purchase  by  a  trustee  of 
property  involved  in  the  trust,  it  is  sufficient 
for  the  beneficiaries  to  show  his  relation  to 
the  property  and  to  them.  Wilson  v.  Brook- 
shire,  126  Ind.  497.  9s  708 

86.  One  who  undertakes,  on  behalf  of  sub- 
scribers to  the  stocS:  of  a  corporation,  to  collect 
the  subscriptions  and  apply  the  money  to  the 
cancellation  of  corporate  debts,  cannot  acquire 
an  interest  in  a  Judgment  against  the  corpora- 
tion, for  the  payment  of  which  he  has  sufficient 
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money  in  his  hands,  realized  from  stock  sub- 
scriptions, which  shall  be  hostile  to  those  on 
whose  behalf  he  is  acting,  without  their  con- 
sent. Id. 

87.  The  right  of  a  trustee  to  sue  for  prop- 
erty which  it  is  his  duty  to  hold  in  trust  ror  a 
certain  person  during  her  life,  and  which  will 
then  go  to  her  heiis,  does  not  depend  on  her 
interest  in  the  property.  He  is  under  obliga- 
tion to  keep  it  safely  until  her  death.  Leake 
V.  Watson,  68  Conn.  832,  8:  666 

88.  A  will  giving  to  testator's  nephew  and 
two  nieces  the  residue  of  his  property  in  equal 
shares,  to  be  held  in  trust  by  executors  or  trus- 
tees, consisting  of  the  nephew  and  one  of  the 
nieces,  in  case  the  other  niece  marries  the 
property  to  be  held  and  owned  by  the  trus- 
tees, transfers  the  property  to  the  trustees  in 
trust  for  themselves  and  tne  other  niece;  and 
no  interest  passes  to  the  testator's  heirs  at  law 
which  will  entitle  them  to  maintain  a  bill  for 
the  division  of  the  property  according  to  the 
Statute  of  Distributions.  Qaie  v.  Mickerson 
161  Mass.  428,  Os  80O 

89.  It  is  the  duty  of  a  trustee  to  exercise  a 
supervision  over  the  care  and  comfort  of  an  in- 
competent person  for  whose  support,  in  con- 
sideration of  the  conveyance  of  a  larm,  he  has 
made  a  declaration  of  trust  to  appropriate  the 
net  rents  of  the  farm  or  the  interest  on  itB  price 
if  sold;  and  he  should  apply  the  proceeds,  so 
far  as  necessair  to  that  purpose,  wherever, 
within  reasonable  limits,  such  person  may  be 
cared  for  and  supported.  Mc Arthur  v.  Gor- 
don, 126  N.  Y.  597,  18:  667 

Bank  deposit. 

40.  A  trustee  cannot  sue  a  bank  for  a  trust 
deposit  of  which  be  held  the  legal  titie,  where 
by  his  own  act  he  has  spplied  the  money  in 
payment  of  his  own  indebtedness  to  the  bank, 
although  the  agreement  may  be  avoided  at  the 
election  of  the  cestui  que  trust,  tiayre  v.  WeU, 
94  Ala.  466,  15:  644 

41.  Money  placed  in  a  bank  by  a  trustee 
merely  for  safe  keeping  until  an  investment 
can  be  found,  although  at  a  small  rate  of  in- 
terest and  with  a  requirement  of  two  weeks' 
notice  for  withdrawal,  is,  when  treated  by  the 
bank  as  a  deposit  and  so  entered  on  its  books, 
merely  a  deposit,  and  not  a  loan  to  the  bank, 
and  is  not  at  the  trustee's  risk  if  he  has  used 
due  care  in  selecting  the  bank.  Be  Lavfe 
t:siate,  144  Pa.  499,  14s  108 
See  also  Officers,  167. 
InTostmenta. 

42.  While  trust  funds  may  sometimes  be  prop- 
erly invested  in  railroad  stock,  yet  a  trustee 
imder  a  deed  of  trust  containing  no  specific 
directions  concerning  investments  will  be  com- 
pelled to  make  good  the  losses  sustained  by  in- 
vesting in  such  stock  after  he  has  already 
invested  between  one  fifth  and  one  fourth  of 
the  entire  trust  fund  in  stock  of  the  same  road» 
where  the  road  runs  through  a  new  and  com- 
parativelv  unsettled  coimtry,  has  required  a 
sreat  outlay  of  money,  is  heaiily  indebted,  and 
its  continued  prosperity  cannot  be  predicted, 
although  he  acted  in  good  faith  and  unon  the 
advice  of  persons  whom  he  considerea  (juali- 
fied  to  give  advice  upon  the  subject  Ihekin- 
son's  Appeal,  168  Mass.  186,  0:  878 

liUbUitieik 

48.  Trustees  who  have  in  good  faith  expended 
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moneys  under  an  InTalid  trast  which  they  be> 
lieved  to  be  valid  cannot  be  compelled  to  ac- 
count therefor  to  those  who  hare  long  stood  by 
«nd  allowed  the  expenditures  without  objec- 
tion.   KeUy  v.  NichoU,  18  B.  L  — ,19:  418 

44.  The  liability  of  a  trustee  who,  in  con- 
sideration of  a  deea,  has  charged  property  with 
a  trust  for  the  support  of  an  incompetent  per- 
son, cannot  be  avoided  by  transferring  the 
property  charged  with  such  support;  but  he  is 
liable  for  such  part  of  the  expense  thereof,  if 
not  furnished  by  his  ffrantee,  as  cannot  be  re- 
covered from  the  land  itself  or  from  a  second 

frantee.    McArthwr  ▼.   Gordon,  126  N.  T. 
97,  18:  667 

45.  The  trustee  of  a  life  tenant  of  part  of  a 
residuary  estate,  who  receives  income  there- 
from, is  liable  therefor  to  the  cestui  que  trusty 
although  he  may  have  paid  such  Income  over 
to  executors  of  the  will  giving  the  estate,  to  be 
treated  as  principal,  and  a  distribution  of  it  as 
part  of  the  principal  of  the  estate  has  been  con- 
nrmed  by  the  court,  followed  by  annual  trus- 
tee accounts  approved  by  the  court,  Laiwrenee 
▼.  Security  Co.  56  Conn.  428,  1:  848 

46.  One  who  sells  trust  securities,  knowing 
that  the  sale  is  for  unauthorized  purposes,  in 
violation  of  the  trust,  although  he  makes  the 
sale  simply  as  an  agent,  is  liable  to  the  bene- 
ficiaries zor  the  breach  of  the  trust  Leake  v. 
Watson,  68  Conn.  882,  8:  666 
Aooonnt* 

47.  Legal  notice  of  the  filing  of  a  trustee's 
account  is  all  that  Is  required  to  be  given  to 
one  who  is  interested  in  contesting  its  con- 
firmation.   Priestley's  Appeal,  127  Pa.  420, 

4:  508 


in.  Intbbest  of  Cestui  qthe  Trust  ;  Spend- 
THBiFT  T&usT;  Cebtificatss. 

48.  A  valid  trust  for  the  support  of  a  per- 
son may  be  created  which  shail  be  free  from 
his  debts  and  liabilities.  Day  v.  Slaughter, 
87ya.758,  18:818 

49.  A  testator  may  lawfully  establish  a  trust 
fund  the  income  of  which  shall  be  paid  to  a 
designated  person  for  life,  free  from  the  power 
«f  aBenatioa  and  beyond  the  reach  of  his  cred- 
itors.. .8o6er(«  V.  i8<0M7M,  84  He.  825, 

17:  866 
60.  Creditors  cannot  reach  the  interest  of  a 
debtor  under  a  will  creating  a  trust  for  his 
support  during  life,  providing  that  the  trustee 
shall  make  quarterly  payments  to  him  until 
his  death, — at  least  where  it  does  not  appear 
that  there  is  any  accumulation  of  the  income 
over  and  above  the  sum  needed  for  his  sup- 
port.   Leigh  v.  Harrison,  68  Miss.  928, 

18:  49 
51.  A  will  giving  an  estate  in  trust  for  the 
brother  of  testatrix,  to  have  the  use  and  occu- 
pation during  his  natural  life,  and  at  his  death 
Co  be  conveyed  to  whom  and  in  the  manner  he 
shall  direct,  does  not,  at  least  as  to  his  prior 
creditors,  make  the  property  chargeable  with 
his  debts.     Wales  v.  Bowdish,  61  Yt.  28, 

4:  819 

62.  The  limitation  of  the  power  of  a  cestui 

^ue  trust  to  dispose  of  his  interest  in  the  income 

of  property  devised  in  trust  for  the  use  of  tes- 
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tator's  sons,  to  'enjoy  the  lents,  fisncs.  nd 
profits  thereof  during  their  natural  lives*  isval- 
td;  and  an  assignment  by  one  son  of  his  inleiett 
in  such  rents  and  profits  is  not  valid  either  as  to 
the  rents  already  accrued  or  thereafter  to  ac- 
crue. Lamport  v.  Haydel,  96  Mo.  489,  8:  118 

58.  Thedonorof  the  income  of  a  trust  fond 
to  a  person  for  life  may  qualify  the  fMi  by  a 
provision  that  the  ri|^t  to  receive  the  locoflM 
shall  be  inalienable.  Such  qualification  need 
not  he  in  express  terms,  but  it  will  suffice  if 
the  intention  to  make  it  can  be  dearly  gath- 
ered from  the  instrument  of  grant  when  con- 
strued in  the  light  of  all  the  circumstances. 
Slattery  ▼.  Wason,  151  Mass.  356,        7:  898 

64.  When  so  much  of  the  income  of  a  trust 
fund  is  given  to  a  person  as  shail  be  necessary 
for  his  support,  his  right  thereto  is  in  its  nature 
inalienahk,  and  tiie  intention  ef  the  donor  that 
it  shall  not  be  alienated  is  presumed.  Hence 
such  income  cannot  be  reached  by  a  creditor 
of  the  donee,  and  the  court  will  not  for  his 
benefit  fix  the  amounts  and  times  of  future 
pi^yments,  and  decree  that  they  shall  be  fixed 
sums  which  can  be  reached  by  him.  Id. 

55.  Where  a  fund  is  given  to  a  person  ab- 
solutely, subject  to  a  charge  for  the  support 
of  another  during  life,  the  court  will  not  in- 
terfere at  the  suit  of  a  third  person  to  chsjige 
the  relation  of  the  parties  or  the  character  of 
the  fund.  /dL 

56.  A  gift  by  a  will  of  the  use  of  the  profits 
of  a  plantation  to  a  person,  "under  his  super- 
intendence," but  not  to  be  "bound  for  his 
past  debts,  or  for  future  debts  and  liabilities 
other  tiian  decent  and  comfortable  sapport," 
does  not  give  him  any  absolute  property  in  the 
profits,  but  he  holds  them  as  trustee  for  the 
remaindermen,  except  as  to  what  he  needs  for 
"decent  and  comfortable  support."  There- 
fore such  profits  cannot  be  reached  by  his 
creditors.    J)ay  ▼.  Slaughier,  87  Ya.  758, 

18:  818 

67.  A  declaration  in  a  will  establishing  a  trust 
fund  the  income  of  which  is  to  be  paid  annu- 
ally to  a  certidn  person  for  life,  that  such  in- 
come shall  not  be  subject  to  the  debts  of  the 
beneficiary,  and  that  if  any  attempt  is  made  to 
subject  it  to  such  debts  it  shall  be  added  to  the 
principal  and  tlie  beneficiary  shall  receive  no 
part  of  it,  will  not  take  it  out  of  the  open^lon 
of  a  statute  making  trust  estates  subject  to  the 
debts  of  those  to  whose  use  they  are  held, 
where  the  beneficiary  is  given  power  to  dispose 
of  the  principal  by  wilL  Haycm^  v.  Bbmd 
90  Ky.  400,  9:  699 

58.  Under  a  statute  providing  for  the  sub- 
jection of  beneficial  interests  to  the  payment  of 
the  beneficiarv's  debu,  if  a  fund  is  devised  to 
trustees  with  directions  to  pay  the  income  to  tes- 
tator's son  during  his  life,  free  from  the  claims 
of  crediton,  and  with  further  directions  that  if 
a  court  ojf  last  resort  shall  at  any  time  deter- 
mine that  the  income  is  liable  to  be  subjected 
to  the  payment  of  the  son's  debts  then  the  trus- 
tees shall  pay  it  to  the  son's  wife  for  her  sepn- 
rate  use,  income  which  accrues  prior  to  a  de> 
cision  by  a  court  of  last  resort  authorizing  the 
application  is  applicable  to  the  payment  of  the 
son's  debts,  but  not  that  which  accrues  after 
such  declidon.  BuU  v.  Kentucky  Nat,  Bank 
(Ky.)  18:  87 

59.  The  insertion  In  a  will  which  establishes 
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a  trtnt  food,  directs  its  income  to  be  paid  to 
certain  persons  for  life,  and  disposes  of  the  lo- 
mainder,  of  provisions  which  enjoin  all  persons 
interested  in  the  will  not  to  "in  any  way,  di- 
rectly or  indirectly,"  transfer  any  claim  or 
rights  they  may  have  by  virttie  thereof,  or  "to 
pay  to  any  other  person  than  those  entitled 
tinder  the  will"  any  legacy  or  annuity  or  any 
part  thereof,  on  penalty  of  its  forfeiture,— is 
sufficient  to  place  the  income  beyond  the  reach 
of  creditors  of  the  life  tenants.  Roberts  v. 
Stevens,  84  Me.  825,  17:  866 

do.  The  trustee  cannot  effect  a  forfeiture  of 
any  sum  due  to  one  entitled  to  a  share  of  the 
income  of  the  trust  fund  for  life,  by  paying  it 
to  a  third  person  without  the  consent  of  the 
beneficiary,  although  the  will  provides  that 
payment  of  such  income  to  a  person  not  entitled 
under  the  will  shall  cause  its  forfeiture,  such 
action  being  merely  a  breach  of  trust  on  the 
part  of  the  trustee.  Id, 

61.  A  spendthrift  trust  in  which  the  grantor 
is  himself  the  sole  beneficiary  for  life,  with 
power  to  dispose  of  the  trust  property  at  death, 
leavhig  neither  the  income  nor  the  corpus  of 
the  estate  subject  to  his  debts,  cannot  be  upheld. 
OhamUey  v.  iSmith,  189  Pa.  584,  11:  565 
Trust  certifleaites* 

62.  The  right  to  a  transfer  of  certificates  of 
a  trust,  which  have  been  issued  to  stockhold- 
ers of  corporations  of  which  the  control  and 
management  have  been  surrendered  to  it,  can 
be  enioroed  l^  a  porchaser  who  has  taken  an 
assigvmeat  fd  them  in  a  duly  formal  manner, 
alth^ti^k  be  has  been  hostile  to  the  trust  and 
is  canyfng  on  a  rival  business,  where  the  trus- 
tees are  givea  no  discretion  to  discriminate  as 
to  trassen,  and  each  certificate  is  made  ei- 
pressly  *'  transferable  only  on  the  books  of  said 
truatees  on  surrender  of  this  certificate."  IHee 
y.  Boektfeller,  184  N.  Y.  174,  17x  887 


IV    LiABiLXTT  OF  Trust  Estatb;  Follow- 

zsQ  Profebtt. 

68.  Trust  funds  held  for  a  charitable  object 
are  not  liable  for  the  torts  of  the  trustee. 
Philadelphia  Fire  In$.  Patrol  v.  Boyd,  120 
Pa.  624,  1:  417 

64.  A  trust  estate  is  not  chargeable  with 
the  compensation  of  a  broker  for  securing  a 
loan  for  the  benefit  of  the  trust,  under  a  con- 
tract of  employment  by  the  trustee,  who 
agreed  that  he  should  be  paid  from  the  trust 
fund,  but  did  not  make  it  a  specific  lien  there- 
on, or  stipulate  that  he  should  not  be  person- 
ally liable,  where  the  trustee  or  his  estate  is 
solvent.    Johneon  v.  Leman,  181  IlL  609, 

7:  656 

65.  ^he  death  of  a  trustee  who  has  em- 
ployed a  broker  to  perform  services  for  the 
trust  estate  will  not  render  the  estate  liable, 
if  it  was  not  liable  when  the  contract  was 
made.  Id. 

66.  Where  trustees  are  authorized  to  carry 
on  a  business  and  contract  debts  therein,  and 
are  given  a  right  of  indemnity  from  the  trust 
estate  for  the  personal  liability  incurred  there- 
by, when  the  time  arrives  for  terminating  the 
trust  a  creditor  of  such  trustees  may  bring  suit 
in  equity  on  behalf  of  himself  and  of  other 
similar  creditors  to  reach  the  trust  fund  for  the 
•atisf action  of  his  debt,  without  first  recovering 

See  Indez  to  Notes  Preeedlng^t 


a  Judgment  at  law.    Maeon  v.  PDmeropt  151 
Mass.  164.  7:  771 

67.  If  a  trust  to  carry  on  a  business,  with 
power  to  contract  debts,  is  ^iven  to  three 
trustees,  who  carry  on  the  busmess  for  a  time 
and  in  so  doing  contract  debts,  and  then  two 
of  the  trustees  retire  from  the  trust,  and  the 
other  trustee  continues  the  business  and  con- 
tracts more  debts  in  good  faith  and  for  the 
benefit  of  the  business,  upon  the  termination 
of  the  trust  and  the  wlndmg  up  of  the  busi- 
ness the  creditors  whose  claims  accrued  dur- 
ing the  management  of  the  three  trustees  have 
no  equity  to  priority  in  payment  over  the 
other  creditors,  in  the  absence  of  provisions 
to  that  effect  in  the  statutes  or  in  the  instru- 
ment constituting  the  trust.  Id, 

68.  Where  a  decree  of  court  directs  the 
taking  of  an  account  of  the  amount  due  to 
certain  creditors  of  a  business  conducted  by  a 
trustee,  and  Uie  giving  of  a  mortgage  upon 
the  business  to  secure  the  same,  the  right  to 
the  mortgage  will  be  lost  if  no  steps  are  taken 
to  secure  it  until  long  afterwards,  when  pro- 
Teedings  have  been  beeun  for  the  winding  up 
df  the  trust,  and  bills  nave  been  filed  by  other 
creditors  to  reach  the  trust  property.  Id, 
Following^  property* 

69.  Property  purchased  with  a  fund  which 
includes' moneys  held  under  different  trusts, 
the  title  being  taken  as  under  one  of  the  trusts 
only,  is  chargeable  with  the  same  trusts  that 
attached  to  the  fund,  as  against  those  who  deal 
in  it  knowing  it  to  be  trust  property.  Leake  v. 
Wateon,  58  Conn.  882,  8:  666 

70.  Distribution  by  the  probate  court  of 
property  to  trustees  in  trust  for  a  certain  per- 
son, under  a  will  giving  her  a  life  interest  only, 
does  not  authori^  persons  dealing  with  the 
property   to  regard  her  as  sole  beneficxarv. 

Id, 

71.  Where  a  will  gives  property  to  trustees 
upon  certain  trusts,  and  directs  that,  "if  at  the 
expiration  of  ten  years  a  majority  of  his  chil- 
dren then  living  shall  desire  it,  the  trustees 
shall  sell  the  real  estate  and  shall  divide  the  net 
proceeds,"  if  necessity  compels  the^ale  of  part 
of  the  real  estate  before  the  ten  years  expires, 
the  proceeds  of  the  sale  will  be  held  upon  the 
same  trusts  as  was  the  real  estate,  and  will  not 
be  distributed  upon  petition  of  the  children  be- 
fore the  expiration  of  such  time.  Be  Chania, 
148  Mass.  «^,  8:  768 

72.  If  a  bank,  on  receiving  from  another  bank 
commercial  paper  **  for  collection  and  immedi> 
ate  return,"  makes  the  collection  and  mingles 
the  money  collected  with  Its  general  funds,  and 
thereafter  becomes  insolvent,  having  cash  on 
hand  sufficient  to  cover  such  collection,  the 
fund  collected  must  be  held  to  have  so  lost  its 
identity  that  the  cash  on  hand  will  not  be  im- 
pressed with  a  trust  lien  In  favor  of  the  bank 
for  which  the  collection  was  made,  as  against 
general  creditors.  Philadelpfiia  Nat.  Bank  v. 
Dovod  (C.  D.  B.  D.  N.  0.)  88  Fed,  Rep.  172. 

8:  480 

78.  The  doctrine  that,  when  a  trust  fund  has 
been  wrongfully  converted  into  another  species 
of  property,  it  can  be  followed  and  subjected 
to  the  preferential  rights  of  i\xe  cestui  que  truet, 
is  to  be  limited  to  cases  where  the  identity  of 
the  fund  can  be  traced,  and  is  not  to  be  ex- 
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tended  to  cases  where  It  bas  been  so  mingled 
-with  other  monevB  or  property  that  it  can  no 
longer  be  specifically  separated.  Id, 

74.  Where  a  trustee  held  property  in  trust 
for  a  married  woman  for  life»  with  power  of 
appointment,  by  will  and,  in  default  thereof, 
for  her  child  in  fee,  upon  the  death  of  the 
married  woman,  failing  to  exercise  the  power 
of  appointment,  ^e  legal  estate  remains  in 
the  trustee;  but  a  person  to  whom  he  devises 
it  is  mere  volunteer,  who  takes  it  bound  by 
the  trust.  Lee  v.  Sitnpwn  (0.  C  D.  8.  0.) 
87Fed«  Rep.  13,  8s  659 


TURNPIKE  COMPANIES. 

Parol   Agreement  for  Free  Pass,  see  Con- 

TRACTS,  835. 

Exemption  of,  see  Corpoiutioks,  81. 
Special  Legislation  as  to,  see  Btatutbs,  117. 

1 .  A  turnpike  company  has  no  power  to  take 
a  public  road,  under  a  charter  which  does  not 
expressly  give  such  power,  but  merely  fixes  its 
termini  at  points  on  such  road,  which  runs  in 
a  nearly,  but  not  quite,  direct  line  between 


such  termini,  where  there  is  nothing,  except 
the  matter  of  ex  j)ense,  to  prevent  comstructing 
the  turnpike  without  taking  such  public 
road.  Orojf  v.  Bird^n-Hand  Tump.  Co.  128 
Pa.  621,  6:  661 

3.  However  bad  the  condition  of  a  public 
road,  its  condition  is  no  Justification  to  a  turn- 
pike company  for  taking  it  as  the  line  of  a 
turnpike.  id. 

8.  One  who  purchased  all  tiie  stock  of  a 
turnpike  company  cannot  repudiate  a  contrad 
previously  made  living  free  passage  perpetu- 
ally to  a  certain  family.  Fork  v.  Kichmond 
d!  L  Tump,  Oo.  10  £y.  L.  Rep.  884  (Not  to 
be  Hep.)  1:  198 

4.  A  turnpike  company  cannot  be  deprived  of 
its  road  or  its  franchise  by  the  mere  extensioa 
of  the  limits  of  a  municipal  corporation  to  in- 
clude the  road.  Ft.  Wayne  Land  4b  Imfmm. 
Go,  v.  Maumee  Ave,  Graod  Road  Co.  183  Ind. 
80,  16:  661 


TURNTABLE. 


As  Dangerous  Attraction  to   Children, 

NSQUQBNCB,  63,  58b 


! 
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ULTRA  VIRES. 

As  to  Corporations,  see  Cobpobatiohs,  68-88. 


UMPIRE. 


In  Insurance  Case,  see  Insurancb,  292,  298. 
See  also  Abbitbation,  6,  7. 


UNAUTHORIZED  APPEARANCE. 

Relief  from  Judgment  for.see  Judgment,  186, 
187. 


UNBORN  CHILDREN. . 

Damages  for  Causing  Death  of,  see  Damages, 

120. 121. 
Action  for  Death  of,  see  Death,  1. 

See  also  AnwrnoBN  CmLDBKif . 


UNCHASTITT. 


Evidence  of,  see  Evidence,  668,  664. 

See  also  ADtriiTEBY. 
See  Index  to  Notes  Preceding, 


UNDERGROUND  RAILROADS. 

Title  of  Statutes  as  to,  see  Statutes,  61. 


UNDUE  INFLUENCE. 

In  Contract,  see  Contracts,  83^841. 
In  Will,  see  Wills,  39-48. 
Allegation  of,  see  Plbadiko,  20. 


UNILATERAL  CONTRACTS. 

See  SPBcmo  Pbrfobmancb,  11, 12. 
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UNION  DEPOT  COMPANY. 

1.  Railroad  companies  entering  Uie  city  of 
St.  Paul  since  tlte  organization  of  the  St.  Paul 
Union  Depot  Company  are  entitled,  for  tba 
purpose  of  becoming  members  of  tbe  corpora 
tion  and  sharing  in  and  contributing  to  the 
benefits  of  the  organization,  to  subscribe  for 
and  purchase  a  proper  proportion  of  its  stock 
at  iU  par  value,  m.  Paul  Viuon  B^^  Oo,  y. 
Minneeota  dbN,  W.  B,  Co.  47  Minn«  154. 

18:  4  IS 

2.  If  necessary  for  this  purpose,  and  for  a 

g roper  apportionment  of  the  stock,  the  exist- 
ig  meml^rs  may  be  required  to  surrender  or 
sell  a  part  of  the  stock  held  by  them.         Id, 


UNITED  BTATBS— USURT,  I. 
UNITED  STATES.  X.  Wha.t  Cokstitutss» 
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Jurisdiction  of  Suits  agamst,  see  CousTS,  181 
-188. 

See  also  Courts,  186. 

1.  The  national  goyernment  has  power  to 
command  obedience  to  its  laws,  to  preserve 
order,  and  to  keep  the  peace,  in  matters  affect- 
ing national  interests ;  and  no  person  or  power 
in  the  land  has  a  right  to  resist  or  question  its 
authoritj  so  long  as  it  keeps  within  the 
bounds  of  its  Jurisdiction.  A  beagle  (C.  C. 
N.  D.  Cal.)  USawy.  282, 89  Fed.  Rep.  888, 

68  78 

2.  All  the  law  of  the  United  States  is  not 
specifically  expressed  in  statutory  enacuneuts. 
Many  powers  are  necessarily  inherent  in  the 
yarious  departments  of  the  goyernment,  with- 
out which  the  goyernment  could  not  perform 
functions  necessary  to  its  existence.  The  ex- 
ercise of  such  powers  is,  nevertheless.  In  pursu- 
ance of  the  laws  of  the  United  States.        Id. 

8.  The  right  of  the  United  States  to  sue  in 
Its  own  courts,  having  once  attached,  becomes 
a  prerogative  right,  and  Ck>ngress  will  not  be 
presuBMd  to  intend  to  deprive  the  government 
of  such  right,  unless  the  intention  appears  in 
plain  and  unambiguous  terms.  UniUd  8taU» 
y  8^(M  (G.  C.  S.  D.  Ga.)  89  Fed.  Rep.  488, 

8:  888 
4.  The  power  of  the  United  States  to  make  a 
contract  for  the  improvement  of  a  harbor  is 
showT.  by  Acts  of  Congress  appropriating 
money  for  the  improvement  and  autbonziDg  it 
Beuner  v.  Atlantic  Dredging  Oo,  184  N.  Y. 
156,  17:  880 


UNIVEIISITY. 

See  COLLEGBS. 


UNMARRIED  WOMAN. 

Who  Is,  see  Wills,  27. 
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UPLAND. 

See  Watebs,  II.  a. 


USAGE. 


See  Custom. 


USURY. 

I.  What  CoNSTrruTES. 

a.  In  OenercU, 

b.  In  Loans  by  AgenU 

II.  Effect;  Rkxbdiss. 

Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  41,  42. 

Estoppel  as  to  Judgment  Concerning,  see  Es- 
toppel, 89. 

Application  of  Payment  to,  see  Patmevt,  27. 

Se«  Zadttz  to  NotMi  Preeedlnfl^. 


a.  In  OeneraL 

1  .An  agreement  by  a  principal  debtor  to  repay 
a  surety  the  par  value  of  his  deposits  in  an  in- 
solvent bank,  if  he  will  use  them  in  paying  the 
debt,  is  not  usivious  if  those  deposits  could 
then  have  been  disposed  of  at  their  par  value, 
although  on  the  settlement  of  the  business  of 
the  bank  a  dividend  of  only  60  per  cent  was 
paid  on  such  deposits*  JSauthaU  v.  Farinh, 
85  Ya.  408,  1:  641 

2.  A  note  given  for  the  repayment  of  money 
tx)rrowed,  with  interest,  stipulatinff  in  addition 
that,  for  every  $10  so  advanced,  the  borrower 
bound  himself  to  detiver  to  the  tender  for  stor- 
age and  sale  on  commission  one  bale  of  cotton, 
in  default  of  which  he  should  pay  as  liqui- 
dated damages  storage  for  one  month  and  com- 
missions for  selling, — is  not  usurious  If  the  ad- 
vance is  made  by  a  warehouseman  or  commis- 
sion merchant  with  a  reasonable  expectation 
that  the  borrower  can  perform  the  ^pulation 
as  to  delivering  the  cotton;  but  if  there  is  no 
reasonable  expectation  of  his  being  able  to  de- 
liver it,  the  contract  Is  usurious.  Earmon  v. 
Lehman,  85  Ala.  879,  8:  589 

8.  A  lender  of  money  on  an  agreomen  t  stipu- 
lating, not  only  for  repayment,  but  for  the  de- 
livery to  him  of  cotton  to  be  sold  on  commis- 
sion, cannot  charge  a  larger  price  for  the 
service  in  selling  and  storing  the  cotton  than 
he  charges  for  the  same  service  where  no  money 
is  loaned.  If  he  does,  the  contract  is  usurious. 

M 

4.  If  a  contract  Is  usurious,  no  custom  can 
legalize  it.  Id. 

5.  A  note  for  the  payment  of  a  sum  of  mon- 
ey, given  bona  fide  for  purchase  money  for 
land,  and  not  as  a  cover  for  a  loan  or  forbear- 
ance of  money,  though  it  call  for  interest  on 
that  sum  in  excess  of  the  rate  allowed  bylaw, 
is  not  usurious.  What  is  thus  called  "  inter- 
est" is  as  much  a  part  of  the  purchase  price 
of  the  land  as  the  principal  sum,  and  the  rate 
of  interest  so  called  for  will  be  enforced. 
Beger  v.  (yi^eal,  88  W.  Ya.  159,   '       6:  487 

6.  A  transaction  cannot  be  devested  of  the 
luint  of  usury  caused  by  the  lender's  accept- 
ance of  a  sum  which  he  calls  a  commission,  by 
the  fact  that  he  subsequentljr  sells  the  secuxv 
ties  taken  in  his  own  name,  if  he  was  in  lact 
the  actual  lender.  Sanford  v.  Kane^  188  111. 
199,  8:  784 

7.  An  agreement  by  a  mortgagor  to  pay  all 
taxes  upon  the  land,  in  addition  to  full  legal 
interest  upon  the  mortgage,  is  not  usurious. 
Detroit  Common  Council  v.  Bents^  91  Mich.  78, 

16:  59 

8.  A  stipulation  in  a  deed  of  trust  to  se. 
cure  notes  and  interest  coupons,  that  in  default 
of  any  payment  the  whole  sum  of  the  principal 
shall  become  due  at  the  lender's  option,  is  to  be 
construed  as  a  penalty,  and  wtil  not  be  enforced 
except  upon  canceling  unearned-interest  notes, 
and  therefore  it  does  not  make  the  contract 
usurious.    Dugan  y.  Lcmc,  79  Tex.  246, 

188  98 
In  diflcouiit. 

9.  The  discount  of  negotiable  paper  at  more 
than  a  lawful  rate  of  interest,  which  is  prohib- 
ited in  the  caae  of  national  banks  by  U.  8.  Rev. 
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Btat  S  619T,  liielades  purchase  of  sach  paper* 
as  weU  as  loans.  Danfarth  y.  NaUonai  SUKtS 
JUank  (G.  0.  App.  Hd  0.)  8  U.  &  App.  7, 

17:  6M 
BymtiomBym*  fee* 

10.  It  is  not  usuiy  to  include  in  a  promis- 
sory note  a  stipulation  for  10  per  cent  as  an 
attorneys'  fee  if  the  note  is  not  paid  when  due 
and  suit  is  brought  thereon.  Ikfriey  ▼.  Wolff 
142  111.  589,  18:  4S8 
In  loan  asseelatieii* 

11.  The  contract  of  a  member  borrowing 
money  from  a  building  and  loan  association  is 
not  within  the  usury  fiiws,  whex^  the  rate  of 
interest  to  be  paid  cannot  be  known  until  the 
maturity  of  the  shares,  and  whether  it  will  be 
greater  or  less  than  the  legal  rate  is  wholly 
contingent  on  the  prosperity  of  the  association. 
£eeve  y.  Ladies  Bldg.  Amo.  56  Ark.  835, 

18:  189 

b.  In  Loam  by  Agent 

13.  Where  a  lender  places  money  with  an 
agent  to  be  loaned,  with  the  understanding  that 
he  must  receiye  the  highest  legal  rate  of  inter- 
est, and  that  the  agent  must  look  to  the  bor- 
rower for  his  commissions,  the  circumstances 
necessarily  impute  knowledge  to  the  lender  of 
a  usurious  bonus  receiyed  by  the  agent  upon 
each  loan.  And  such  is  the  case  where  noth- 
ing is  said  as  to  compensation  of  the  agent,  un- 
less his  relations  with  the  lender  are  such  as  to 
reasonably  Justify  the  belief  that  he  acted  sole- 
ly for  the  accommodation  of  the  lender  and 
without  expectation  of  reward.  VahUwg  y. 
Keaton,  51  Ark.  584,  4:  468 

18.  The  agent  of  the  lender,  negotiating  the 
loan,  can  receive  from  the  borrower  no  bonus 
in  excess  of  the  highest  legal  rate  of  interest, 
and  where  he  does  so  with  the  knowledge, 
either  actual  or  constructiye,  of  his  principal, 
the  transaction  is  usurious;  but  if  he  does  so 
without  the  principal's  knowledge  and  under 
circumstances  from  which  his  knowledge  could 
not  be  reasonably  presumed,  the  transaction  is 
not  usurious.  Jd, 

14.  To  suslain  the  defense  of  usury  In  an 
action  brought  to  foreclose  a  mortgage  given 
to  secure  repayment  of  borrowed  money,  it 
must  appear  that  the  lender  was  to  receive  ex- 
cessive interest,  or  that  a  bonus  or  commission 
has  been  paid  to  the  afent  oi  the  lender,  with 
his  knowledge  or  under  circumstances  from 
which  his  knowledge  wlU  be  presumed,  which, 
when  added  to  interest  paid  or  to  be  paid  the 
lender,  will  cause  the  lawful  rate  to  be  exceed 
ed.    Banks  ▼.  Flint,  54  Ark.  40,       10:  458 

15.  Resident  attorneys  employed  by  the 
ceneral  agent  of  money  brokers  to  assist  him 
in  negotiating  loans,  whose  duties  are  to  solicit 
applications  for  loans  from  good  men,  to  ex- 
amine and  report  upon  security  offex>ed  and 
prepare  and  furnish  abstracts  of  title,  to  report 
upon  the  character  of  applicants  for  morality, 
sobriety,  industry,  and  promptness  in  payment 
of  debts,  to  receive  and  hold  moneys  for- 
warded for  applicants  until  all  defects  of  title 
are  cureii  and  the  notes  and  mortgages  exe- 
cuted, and  then  to  pay  over  the  money  and  re- 
ceive the  securities;  all  of  their  services  being 
performed  for  the  protection  of  the  lender,  and 
their  compensation  being  received  under  an 

See  Index  to  If  oitee  Pveeedlngw 


agreement  with  the  general  agent, — cannot  be 
considered  the  agents  of  the  borrowers  in  pro- 
curing a  loan,  so  as  to  prevent  payment  of  t 
bonus  to  them  from  constituting  usury.    21 

16.  A  recital  in  an  agreement  betweoi  a 
money  broker  and  an  intending  borrower,  thit 
the  former  is  the  agent  of  &e  latter  in  the 
negotiation  of  the  loan,  will  not  alter  the  tun 
or  prejudice  existing  rights,  where  the  broker 
is  in  fact  the  agent  of  the  one  from  whom  the 
loan  is  secured,  which  fact  is  known  to  the 
parties  at  the  time  the  agreement  is  ligned. 

17.  A  loan  company  which  pays  Its  agent 
nothing  for  negotiating  its  loans  will  be  pre- 
sumed to  know  that  he  collects  a  oonunisBion 
for  the  service  from  the  boixower,  so  as  to 
charge  it  with  usury  on  account  of  a  bonus  r^ 
ceived  by  him  in  addition  to  legal  interest,— 
especially  where  suits  brought  by  it  to  enforce 
repayment  of  previous  loans  have  beat  defeod- 
ed  on  the  ground  of  usury,  in  which  it  bai 
been  shown  that  the  agenf  s  custom  k  to  collect 
such  commissions.  K 

18.  Where  a  company  Is  organized  for  the 
purpose  of  lending  money,  and  a  large  share  of 
its  stock  is  taken  by  a  oank  and  its  officen, 
some  of  whom  become  directors  in  thecoia* 
pany  ;  and  it  puts  no  agents  in  the  field  of  its 
contemplated  activity,  empUyjB  no  means  to 
obtain  information  as  to  the  desirability  of 
making  loans  applied  for,  and  wholly  fails  to 
advertise  its  business;  while  the  bank,  through 
which  the  company  does  nearly  all  of  its  busi- 
ness, advertises  to  negotiate  loans  on  the  terms 
fixed  by  the  company,  and  which  are  never 
changed  to  suit  the  convenience  of  the  bor- 
rower, engages  attorneys  and  examiners,  pro- 
cures all  information  needed  by  the  oompsny 
to  enable  it  to  act  intelligently  and  aoefoDy; 
looks  after  the  company's  interests;  in  fsct 
doing  all  things  which  prudent  men  in  lending 
money  usually  see  to  in  person;  besides  bavisf; 
all  notes  made  payable  at  its  place  of  busi- 
ness and  attendmg  to  collecting  them,—  the 
bank  will  be  held  to  be  the  company's  agent 
for  the  negotiation  of  loans,  so  as  to  charze  it 
with  usury  on  account  of  a  bonus  reodvea  bv 
him  in  addition  to  legal  interest.  JsL 


II.  Efvxct;  Rrmkdtim. 

19.  The  defense  of  usury  is  personal  to  the 
borrower  and  his  sureties  and  privies.  Chen- 
ey y.  Dunlap,  27  Neb.  401,  6:  466 

20.  A  mere  purchaser  of  the  equity  of  re- 
demption cannot  avail  himself  of  usury  in  the 
mortgage.  2d. 

21.The  forfeiture  of  the  entire  intere8t,under 
XT.  S.  Key.  Stat.  ^  5198.  on  the  purchase  of  t 
draft  by  a  national  bank  at  a  usurious  discouot 
is  available  as  a  defense  to  a  prior  acceptor  of 
the  dnift  Danforth  v.  National  Siats  Bank 
(C.  C.  App.  8d  0.)  8  U.  a  App.  7,  17:  688 

23.  A  deduction  of  the  amount  of  the  unlaw- 
ful discount  taken  by  a  national  bank  on  the 
purchase  of  a  draft  cannot  be  made  from  the 
face  value  of  the  draft,  in  an  action  thereon. 

Id, 

28.  The  forfeiture  of  interest  by  a  natioosi 
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htiVtk  on  a  parchase  of  negotiable  paper  at  an 
unlawful  disoount  extends  to  that  aocruiog 
after  maturity.  Id. 

24.  Where  usurious  interest  has  been  paid 
upon  a  debt,  and  the  debt  or  any  part  of  it  is 
unpaid,  a  court  of  equity,  in  stating  the  ac- 
count between  the  parties,  will  credit  upon 
the  principal  of  what  is  unpaid  whatever  usu- 
rious interest  lias  been  paid,  as  of  the  date  of 
its  payment.    Beger  ▼.  O'Neal,  88  W,  Va .  159, 

6:  487 


25.  Illegal  interest  voluntarily  paid  m&j  be 
recovered  back,  although  uo  statute  provides 
for  it.  Bejcar  Bldg.  dh  jL.  Amo.  v.  Bobimion,  78 
Tex.  168,  9:  892 


UTILITY, 


Of  Patent,  see  Patents,  4 


V. 


VACANCY. 

Of  Insured  Property,  see  Insubancb,  147,148. 
In  Office,  see  Ofvicbrs»  36-88. 


VACCINATION. 

Assault  by,  see  Assault  and  Battery,  6. 


VAGRANCY. 

As  to  Hiring  Out  Vagrants,  see  LnrOLtmriHT 
Skevitudk. 


VEHICLEa 


VALIDATION. 

See  Curativx  Law. 


VALUE. 


Presumption  as  to,  see  Etidsnob,  208. 
Opinions  as  to,  see  EvmsNOB,  451,  481-490, 

492-494. 
Belevaocy  of  Evidence  as  to,  see  Eyidbnoe, 

689-704. 
Allegation  of,  see  Plbadino,  18. 


VARIANCE. 

Between  Evidence  and  Pleading,   see  Eyi- 

DENOB,  893-907. 
In  Replication,  see  PLSADiNa,  240. 


VAULT. 


Under  Sidewalk,  see  Htghwats,  24, 181-188. 
Se«  Index  to  Notes  Preoedln^. 


See  LiCEVSE,  82. 


VEIL. 

Ordering  Witness  to  Remove,  see  Referenob^ 
6. 


VELOCIPEDEa 

See  Bicycles,  8,  4i 


VENDOR  AND  PURCHASER. 

I.  RieHTs  AND  Liabilitibs  ov  Pabubs. 

a.  In  General, 

b.  Defeet$  in  TiOe. 

c.  Defidsncy  in  Quantitpm 

n.   VENDOliB*  LiBN. 
III.   PUBCHASBR'S  RiailTS  A8  TO  ThIBD  PbB- 

SONS;  Bona  Fidb  Pubchabbbs. 

Action  by  Subsequent  Owner  for  Specific 
Perfonnance  of  Contract  with  Other  Per- 
son, see  Action  ob  Burr,  27. 

Right  of  Vendee  by  Quitclaim  to  Sue  on 
Vendor's  Contract,  see  Action  ob  Sdtt, 
82. 

Effect  of  Assignment  of  Contract  on  Right  of 
Action  upon,  see  Action  or  Suit,  49. 

Surrender  of  Contract,  see  Contracts.  812» 
819. 

Reformation  of  Contract  between,  see  Cov- 
tracts,  848^851. 

Right  to  Recover  against  Person  not  Named 
in  Assignment  of  Contract,  see  Con- 
tracts, 858. 

As  to  Covenant  against  Incumbrance,  see 
Covenant,  14-20. 

Damages  for  Breach  of  Contract,  see  Dam- 
ages, 41-46. 

Estoppel  as  to  Title,  see  Estoppel,  55,  56. 

Proof  of  Innocent  Purchase,  see  Evidence, 
870. 
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For  Fraudulent  Conyeyances,  see  Frajjd  aiid 
Fbaudulent  Conystakcbs. 

Fraud  in  Contract  between,  see  Fraud  and 
Fraudulent  Convetakcbs,  10. 

Adjudication  as  to  Lien,  see  Judgment,  78. 

Marsbalins^  Assets,  see  Marshaling  Assets 
AND  Securitibs,  6,  6. , 

As  to  Assumption  of  Mortgage,  see  Mort- 
gage, 54,  55. 

Effect  of  Recording  Laws,  see  Real  Proper- 
ty. IL 

As  to  Specific  Performance  of  Contract,  see 
Specific  Perforneancb. 


I.  Rights  and  Liabilities  of  Parties. 

a.  In  General. 
See  also  Contracts,  142;  Covenant. 

1.  Upon  the  correction  by  the  court  of  a 
deed  which  defectively  describes  premises  ibe 
equitable  title  to  which  is  in  the  vendee,  hip  legal 
title  relates  beck  to  its  execution  and  delivery. 
Wetzlery.  Duffy,  78  Wis.  170,  18s  178 

2.  The  right  to  recover  possession  under  a  con- 
veyance in  consideration  of  taking  care  of  the 
frantee,  which  gives  an  equitable  title  only, 
epends  upon  the  performance  of  the  contract 
by  the  granlee.  Dreiabikcfi  v.  Serf  ass  ^  126  Pa. 
S2,  8:  886 

8.  An  action  at  law  for  the  purchase  mon- 
«y  will  not  lie  so  long  as  the  grantor  remains 
the  equitable  owner,  although  he  has  delivered 
the  deed  to  the  grantee  upon  certain  condi- 
tions, thereby  conveying  the  legal  title,  and  has 
made  an  invalid  parol  agreement  to  consum- 
mate the  transfer.  Darling  v.  Butler  (C.  C. 
8.  D.  N.  Y.)  45  Fed.  Rep.  332,  10:  469 

4.  A  person  selling  land,  who  makes  an  ab- 
solute and  imqualifled  representation  as  to  its 
boundaries,  which  is  false  and  is  relied  on  bv 
the  purchaser,  is  answerable  in  damages,  al- 
though he  believed  the  representation  to  oe  true 
and  had  no  intent  to  deceive.  Datis  v.  Nuzum 
72  Wis.  439,  1:  774 

6.  A  purchaser  of  land  expressly  assuming 
and  agreeing  by  his  deed  to  pay  off  certain  pur- 
chase-money notes  given  by  his  vendor  and 
secured  by  a  vendor's  lien,  the  deed  retaining 
a  lien  for  the  payment  of  this  sum  as  well  as 
the  balance  of  the  purchase  price  to  his  vendor, 
— becomes  personally  responsible  to  the  credi- 
tor holding  the  original  lien.  &  Conner  v. 
C  Conner,  88  Tenn.  76,  7:  88 

Iioss  by  fli*e« 

6.  The  loss  by  fire  of  a  house  on  land  In 
the  actual  possession  of  a  vendee  as  owner,  he 
having  secured  part  of  the  purchase  money  by 
mortgage  and  paid  the  balance,  must  be  borne 
by  mm,  although  he  holds  under  a  defective 
deed,  as  he  is  the  equitable  owner  of  the  prem- 
ises. WetOtn-  V.  Dwjfy,  78  Wis.  170,  18:  178 
Effeot  of  prior  coatract. 

7.  A  purchaser,  at  a  foreclosure  sale,  of  a 
railroad  company's  interest  under  a  deed  gran^ 
ins;  it  a  right  of  way  over  certain  lands,  in 
which  is  incorporated,  as  part  of  the  considera- 
tion therefor,  an  agreement  by  the  company  to 
build  a  fence,  is  Iwund  to  carry  out  the  agree- 
ment; and  its  liability  to  do  so  may  be  en- 

Seo  Iiidez  to  Notes  Procwdtngh 


forced  by  a  subsequent  gnintee  of  the  fee  io  la 
action  of  covenant,  aluiough  the  compaoj 
merely  accepted  the  deed  without  acknowledg- 
ing it.    Midland  B.  Co.  v.  Fisher,  125  Ind.  19, 

8:  604 

8.  A  purchaser  of  land  through  which  a 
lailroad  runs  is  not  bound  by  ma  vendor's 
agreement  to  fence  the  railrosd,  of  which  he 
had  no  actual  notice,  and  wbich  was  not  re- 
corded. Pittsburg,  C.  d>8t.L.B.  Co.  v.  Bos- 
loorth,  46  Ohio  8t.  81,  8:  199 
Rescission  by  veiidor. 

9.  Mere  failure  to  pay  the  purchase  monej 
according  to  the  terms  of  the  contract  will  not 
entitle  the  vendor  to  have  a  contract  rescinded. 
Frink  v.  Thomas,  20  Or.  966.  18:  889 

10.  Where  the  vendee  has  paid  part  of  the 
purchase  money  and  given  his  notee  for  the  bal* 
ance,  before  the  vendor  can  rescind  the  con- 
tract he  must  ratum  or  offer  to  return  tbe 
money  paid,  with  legal  interest,  leas  reasoii- 
able  rental  value  of  the  premises  if  tbe  veodes 
has  been  in  possession,  snd  also  aU  nnpsM 
notes.  j^ 

11.  Where  a  deed  is  left  in  escrow,  to  be  de- 
livered when  certain  notes  for  the  balaooe  of 
the  purchase  mon^  <*are  fully  paid,  with  in- 
terest," time  is  not  of  the  essence  ao  as  to  giw 
the  vendor  the  right  to  readnd  the  contract 
upon  nonpayinent  of  the  notes  and  sell  the 
land  to  another  person,  without  returning  the 
notes  or  notifying  the  vendee  of  his  intentioo. 
Johnson  v.  McMuUin,  8  Wyo.  387,      4:  670 

19.  A  fraudulent  vendor  is  not  entitled  oa 
rescission  of  the  sale  to  have  the  amount  which 
the  defrauded  vendee  has  received  ftom  aalei 
of  the  property  paid  over  to  him;  aU  be  cob 
demand  is  to  ha^e  the  amount  credited  on  the 
amount  of  purchase  money  which  he  is  de- 
creed  to  pay  back  to  the  vendee.  T&M^uftm 
V.  Purtis,  128  Ind.  182,  9:  SO? 

Forfeiture  of  eontraot;  tiase* 

18.  A  notice  to  a  person  of  forfeiture  of  his 
contract  to  purchase  land  for  failure  to  per- 
form its  conditions,  given  at  a  time  when  the 
seller  was  not  in  a  condition  to  perfGrm  en  his 
part  by  reason  ef  his  not  having  title  to  the 
property  sold,  is  not  available  as  a  fonsdation 
for  an  action  of  ejectment  after  the  seller  kas 
acquired  title.  For  that  purpose  a  new  notioe 
Is  necessary,  and  this  cannot  be  given  by  merely 
bringing  suit.     Qetty  v.  Peters,  82  Mich.  661, 

10(465 

14.  Wbere  one  contracts  to  sell  real  estate, 
to  which  he  at  the  time  has  no  title,  and  lets 
the  purchaser  into  possession,  he  cannot  forfeit 
the  contract  for  nonpayment  while  not  in  a  po- 
sition to  perform  on  his  part,  so  as  to  co&Ue 
him  to  oust  the  purchaser  from  possession.  Id* 

15.  Before  one  who  has  entered  into  a  con- 
tract to  purchase  land  from  a  person  who  at  the 
time  has  no  title,  which  provides  that  tbe 
purchaser  shall  have  and  keep  possession  unlefli 
he  fails  to  perform  his  contract,  in  which  event 
he  shall  f oneit  payments  and  improvemeDtsssd 
the  seller  may  take  immediate  possession,  can  be 
ousted  by  the  seller  for  breach  of  oontnct  in 
in  action  of  ejectment,  the  seller  most  bs?e 
notiaed  the  buyer  that  he  had  eMained  full  tide 
to  the  premises  and  could  perform  on  bis  pert, 
and  must  also  have  demanded  performance  no 
the  part  of  the  buyer.  U. 

16.  A  purchaser  of  land  who  does  not  offer 
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to  perform  the  contrsct  on  his  part  until  ser- 
«ral  days  after  the  time  set  for  performance 
•cannot  enforce  a  forfeiture  for  nonperformance 
'401  the  part  of  tl»  Tendor.  JTrooA  ▼.  JPHet 
10  Mackey,  — ,  18:  148 

17.  In  an  action  for  specific  performance  of  a 
land  contract  without  an  expressed  condition 
of  forfeiture,  although  time  was  not  of  the 
essence  of  the  contract  in  the  first  instance, 
where  sufficient  demand  and  notice  haye  been 

.^yen  defendants,  and  the  plaintiff  has  proffered 
his  deed,  the  defendants  should  be  required  to 
execute  their  contract,  or  forfeit  all  equities 

.and  title  to  the  premises.  IMerY.  Z^,  82 
Neb.  404,  16:  787 

18.  A  yendee  who,  after  discoyering  a  de- 
fect in  the  title,  makes  an  oral  agreement  by 
which  he  remains  in  possession  until  the  reo- 

'Ord  title  can  be  perfected  in  his  yendor,  and 
neyer  offers  to  surrender  the  premises,  thereby 
waiyes  a  proyision  requiring  the  execution  of 
-a  deed  within  a  specified  nme.  Kent  y.  Si. 
MtchaeVs  Chweh,  186  N.  T.  10,  18:  881 
Reseission  bj  Tendee. 

10.  A  purchaser,  after  the  making  of  a  deed 
ana  taking  possession  thereunder,  is  not,  in  the 
absence  of  fraud,  entitled  to  rescission,  or  to 
resist  payment  of  the  purchase  money,  so  Ion.;; 
as  he  remains  in  poesesnion,  unless  the  seller  U 
insolyent.  Kanmu  CUy  Land  Oo.  y.  BVf 
87  Tenn.  680,  5:  45 

20.  If  the  wrong  land  is  pointed  out  to  a 
purchaser  by  the  yendor's  agent,  inducing  him 
to  purchase  a  tract  erroneously  believing  it  to 
be  that  shown  him,  he  is  entitfod  to  rescind  the 
contract;  but  the  case  is  otherwise  if  the  per- 
son pointing  it  out  is  not  the  yendor  or  his 
asrent    McKinnon  y.  VoUmar^  75  Wis.  82, 

^  6t  181 

Asslipiasent  of  eoatr»et. 

21.  An  assignee  of  a  contract  for  the  sale 
•  of  roftl  estate,  who  turns  it  oyer  to  others  with- 
out formal  assignment,  so  that  they  receiye 
the  benefit  of  the  purcha8e,^«speclally  if  he 
participates  therein  himself, — ^is  liable  upon  a 
coyenant  to  pay  his  assigiior  a  certain  sum  in 
ease  he  sells  such  contract  or  completes  the 
purchase.     Fwgumn  y.  McBean^  01  Cal.  68 

14:  66 

b.  DtfeeU  in  TiUs. 

22.  The  grantee  in  a  quitclaim  deed  without 
warranty,  who  takes  w  property  with  notice 
that  it  is  subject  to  a  Judgment  lien,  cannot, 
upao  paying  the  Judgment  for  his  own  protec- 
tion,maintam  an  action  against  his  grantor  to  re> 

■  coyer  the  amount  paid;  and  it  is  immaterial 
that  the  latter  may  haye  assumed  payment  of 
the  lien  by  contract  with  a  third  person.  Mfi* 
Clure  y.  MMm,  84  8.  C.  877,  18:  788 

28.  False  representations  by  a  yendor  as  to 

the  strength  of  his  title  wUl  not  Justify  a  re- 

:  scission  oi  the  sale  for  fraud,  if  the  title  whidi 

be  is  able  toconyey  is  perfect  in  law.  Mteka  y. 

Qam^,  08  Ala.  17,  1 1:  196 

24.  A  representation  by  a  yendor  that  he  hae 
a  good  title  to  properly  which  be  can  con- 
y»y  Is  BOt  rendered  fraudulent,  so  as  to  justify 
a  rescissloB  of  a  contract  to  purchase  it,  oy  the 
fact  that  he  had  preyiously  made  a  deed  con- 
yeying  the  same  property  to  a  third  person,  if 
the  second  yendee  had  no  notice  of  the  ezist- 

.L.  R  A.  Die.  40 


ence  of  the  first  deed,  which  was  not  proyed, 
acknowledged,  or  recorded  until  after  the 
second  sale,  sjid  the  first  yendee  had  neyer 
been  in  posBession  of  the  property;  since  the 
first  deed  is  wholly  inoperatiye  as  against  the 
second  purchaser.  Id. 

25.  Where  in  a  contract  for  the  sale  of  real 
estate  there  is  no  stipulation  to  the  effect  that 
the  premises  shall  be  free  from  any  incum- 
brance or  cloud,  the  yendor  is  only  oound  to 
tender  a  marketable  title.  Rife  y.  Lyharger, 
40  Ohio  8t  422,  17:  408 

26.  An  express  stipulation  in  a  contract  of 
sale  of  land,  that  the  yendee  is  to  take  the  land 
subject  to  a  specified  incumbrance,  shows  an 
intention  of  tne  parties  that  there  is  to  be  no 
other  incumbrance.  Moore  y.  WiUiatM^  115 
N.  Y.  686,  6:  664 

27.  A  good  title  means,  not  merely  a  title 
yalid  in  fact,  but  a  marketable  title  which  can 
again  be  sold  to  a  reasonable  purchaser,  or 
mortgaged  to  a  person  of  reasonable  pru- 
dence. Id. 

28.  A  stipulation  that  the  title  of  real  estate 
sliall  be  "firsc  class"  means  nothing  morothan 
it  shall  be  marketable.  V*mght  y.  WiUiams, 
120N.  Y.  258,  8:691 

20.  If  the  yendor  has  a  perfect  chain  of  tiUe 
from  th^  United  States,  it  should  be  reganled 
prima  fade  as  marketable,  where  the  only 
cloud  upon  it  is  an  uncanceled  mortgage  made 
contemporaneously  with,  and  to  secure,  a  series 
of  promissory  notes,  which  notes  are  all  barred 
hj  the  Statute  of  Limitations,  and  which  mort- 
gage, the  mortgagee  being  drad,  and  his  estate 
solyent  and  finuly  settled,  his  widow  and  heirs 
at  law  released  oy  a  quitclaim  deed  of  the 
premises,  made  to  the  yendor  for  that  express 
purpose.    Mife  y.  Lyharger,  40  Ohio  St.  422, 

17:  408 
Adverse  posseaaloii. 

80.  The  conveyance  by  a  vendor  of  a  title 
which  he  has  acquired  by  adverse  possession 
against  his  prior  yendee  is  a  full  compliance 
with  covenants  of  warranty  expressed  in  a 
subsequent  deed,  so  far  as  the  claim  of  the 
prior  vendee  is  concerned.  Meelu  v.  Oamsr, 
03  Ala.  17.  11:  196 

Neeeasltj  of  parol  prooH 

31.  A  purchaser  will  not  generally  be  com- 
pelled to  take  a  title  when  there  is  a  defect  in 
the  record  title  which  can  be  cured  only  by 
resort  to  parol  evidence,  or  when  there  is  an 
ipparent  incumbrance  which  can  be  removed 
or  defeated  only  by  such  evidence.  Mo<fre  v. 
WiUiafM,  115  N.  Y.  586,  6:  664 

82.  A  title  to  land  is  not  marketable  if  one 
link  in  the  chain  consists  of  a  deed,  the  execu- 
tion and  doliyery  of  which  can  be  established 
only  by  parol  evidence.  Irving  v.  (Jampbell^ 
121  N.  Y.  35a.  8:  680 

88.  The  presumption  of  death  of  one  who 
left  home  for  causes  unknown,  and  has  not 
been  seen  or  heard  of  by  his  family  or  friends 
for  upwards  of  twenty-four  years,  and  who, 
when  last  teen,  was  about  twenty-three  years 
old,  unmarried,  dissipated,  in  feeble  health, 
and  in  destitute  oondition,  being  in  want  of 
clothing, — is  not  sufficiently  strong  to  make 
marketable  a  tiUe  to  real  estate  which  depends 
on  his  death.  Vaught  v.  WHliam»,  12<t  N.  Y. 
258»  8:  691 
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Seferenee  to  attorney. 

84.  A  proviaioii  in  a  contract  for  the  aale  of 
real  property,  that  the  title  is  to  be  paased  upon 
by  the  purchaser's  lawyer  or  convevaDcer,  does 
not  make  his  decision  that  the  title  is  fSQod  a 
condilion  precedent  to  the  ▼endor's  nght  to 
enforce  the  performance  of    the  contract. 

Id. 

85.  A  vendee  cannot  be  compelled  to  accept 
a  title  which  is  in  fact  perfect,  but  which  his 
attorney  in  good  faith  refuses  to  approve, 
where  his  contract  requires  the  title  to  be  per- 
fected "to  the  satisfaction  of"  such  attorney. 
Churcli  V.  ShankUn,  95  Cal.  626,       17:  807 

Trust. 

86.  Where  a  deed  Is  made  to  one  as  trustee 
for  a  certain  person,  without  specifying  the 
terms  of  the  trust,  the  possibility  that  some 
undisclosed  deed  of  trust  may  exist  by  which 
the  trustee  is  to  hold  the  property  for  the  ben- 
efit of  other  eeatuis  que  trust  does  not  consti- 
tute a  material  defect  in  a  chain  of  title  other- 
wise perfect,  which  will  warrant  a  refusal  to 
accept  it,  where  every  reasonable  attempt  has 
been  made  to  discover  such  deed  of  trust  if 
one  exists,  and  all  have  proved  unavailing, 
and  where  a  decree  of  a  court  of  competent 
jurisdiction,  rendered  after  full  notice  and 
the  appointment  of  a  guardian  ad  litem  for  all 
persons  who  might  be  interested,  has  termi- 
nated the  trust  and  ordered  a  release  by  the 
trustee  to  the  owner,— especially  in  view  of 
the  statute  providing  that  no  trust  concern- 
ing lands  shall  defeat  the  title  of  a  purchaser 
for  value  without  notice  thereof.  Batt  v. 
MdUon,  151  Mass.  477,  7:  840 

87.  A  judgment  docketed  against  a  man 
holding  the  title  to  premises  in  his  own  name, 
but  in  fact  in  the  right  of  a  firm  to  which  he 
belongs,  Ib  a  cloud  on  the  title  of  his  grantee  to 
whom,  by  a  deed  recithig  the  facts  as  to  the  title, 
he  conveys  the  premises  In  trust  to  sell  the  same 
to  pay  an  indebtedness  of  the  firm,  such  that » 
purchaser  by  contract  from  the  trustee  may  in- 
fuse to  complete  his  purchase.  Moore  v.  Wil- 
liams, 115  N.  Y.  586.  5:  664 

Hominal  grantee. 

8b.  When  the  nominal  grantee  of  a  deed 
stands  as  the  representative  of  anotber  merely, 
anything  affecting  such  other's  title  impairs 
or  destroys,  in  like  degree,  the  title  which  the 
nominal  grantee  holds  for  him.  JkUlou  v. 
Ballou,  110  N.  Y.  894,  Is  468 


c*  Deficiency  in  (^uantUy. 


89.  A  contract  under  which  land  is  sold  in 
gross.  ^^iLliuut  meniiuoing  the  quaniiiy,  is  a 
contract  of  hazard,  and  places  on  each  party 
Uie  risk  of  excess  or  deficiency,  and  prevents 
either  party  from  asking  relief  ILheref or.  Trin- 
kU  V.  Jackson,  86  Ya.  2^,  4:  686 

40.  A  contract  for  the  purchase  of  a  farm 
**  containing  about  200  acres  "  will  be  rescinded 
where  the  farm  contains  in  fact  only  185 
acres,  and  there  was  a  mutual  mistake  m  the 

Quantity  of  land,  both  parties  understanding 
iiat  there  were  200  acres  of  it,  and  the  vendor 
informing  the  purchaser  that  it  did  contain 

Indoz  to  Notes  Preoedinir* 


that  number.    Newton  y,  ToU&s,  66 1^.  H.  — .. 

9:  60 
41.  Where  a  tract  of  land  sold  at  $100  per 
acre,  and  estimated  by  the  seller  from  his  titla 
deeds  to  contain  28.4  acres,  is  paid  for  as  contain- 
ing that  amount,  when  it  in  fact  contains  only 
28.4  acres,  the  purchaser  will  be  entitled  to  re- 
cover back  a  portion  of  the  price  paid  for  the 
land.    Hays  v.  Hays,  126  Ind.  92,     11:  876- 


n.  yBin>0R8'  LiBK. 
As  Affecting  Right  to  Attach,  see  Attacb- 

MBKT,  2. 

Assiffument  of,  see  Absiovmeiit,  0. 
On  Decedent's  Property,  see  Ezboutobs  Asa> 
ADXISISTSA.TOB89  68. 

42.  A  vendor  has  a  lien  on  land  sold  by  con- 
tract, aa  security  for  a  purchase-money  note. 
Qessner  v.  Palmater,  89  Cal.  89,        18:  187 

48.  Ko  lien  exists  in  favor  of  the  vendor  to- 
secure  the  payment  of  obligations  to  deliver 
cotton,  which  are  executed  as  part  of  the  con- 
sideration for  the  sale  of  land.  BeU  v.  P>eU^ 
51  Ark.  488,  4:  847 

44.  An  assignee  of  obligations  payalde  at  a 
future  time,  which  are  given  aa  part  of  the 
consideration  for  theaale  of  land,  cannot  claim 
a  Teador'a  lien  upon  such  land  to  secure  the 
payment  of  such  obligations,  if  none  was  ex- 
pressly reserved  in  the  deed  by  the  Tendor. 

Id. 

45.  A  bona  fide  purchaser,  with  a  stipulation 
for  a  good  and  sufficient  title,  of  a  portion  of 
lands  subject  to  a  vendor's  lien,  is  entitled  to 
have  the  remaining  portions  of  the  land  first 
sold  to  satisfy  the  Hen,  whether  the  same  have 
been  subsequently  sold  or  devised,  if  the  sab- 
sequent  alienees  have  notice,  actual  or  constmc- 
tive,  of  the  antecedent  conveyance.  Aderholdt 
▼.  Henry,  b?  Ala.  415,  6:  461 

46.  A  purchaser  for  a  valuable  consideratioir 
of  a  portion  of  land  sublect  to  a  vendor's  lien, 
who  after  the  vendor's  death  purchases  other 
lands  sublect  thereto,   which   are  specially 
charged  with  the  payment  of  Ids  debts,  and  ara 
sold  for  that  purpose,  thereby  becomes  liable 
for  the  purchase  money,  and,  instead  of  having 
preference  over  devisees  of  other  lands,  must 
have  his  land  first  sold  under  the  vendor's  Men 
at  least  to  the  extent  of  the  unpaid  balance 
which  he  agreed  to  pay  for  the  lands  charged, 
although  he  has  lost  the  latter  by  reason  of  bis 
failure  to  pay  the  purchase  money  and  their 
sale  in  consequence  to  satisfy  the  vendor's 
lien.  Id, 

47.  Where  land  is  charged  by  the  testator 
with  the  payment  of  a  vendors' lien  upon  that 
and  other  lands,  and  is  sold  for  that  purpose 
and  the  piirchase  money  not  paid,  whereupon 
it  is  resold  under  a  decree  in  a  proceeding  to 
enforce  the  lien  for  such  purchase  money,  if 
the  purchaser  at  such  resale  bnvs  subject  to 
the  original  lien,  he  has  no  claim  to  a  pre^ 
erencc,  in  respect  thereto,  over  the  devisees 
of  the  other  lands  subject  to  such  lien .  Ader^ 
holdt  V.  Henry  (Ala.)  6:  461 
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in.  Purchaser's  Rights  as  to  Third  Pjkb- 
BOMs;  Bona  Fidb  Pubohabbbs. 

Bee  also  supra,  45 ;  DssCBiirr  and  Dibtbibv- 
TXON,  4,  24. 

48.  A  purchaser  or  subsequent  lessee  of 
lands,  with  knowledge  of  a  prior  unrecorded 
lease  of  the  lands,  stands  in  the  place  of  his 
vendor  or  lessor,  and  cannot  recover  unless  the 
latter  could  have  done  sa  Thompion  v. 
OhrMe,  188  Pa.  230,  lit  286 

49.  A  purchaser  is  affected  with  notice  of 
any  equities  which  appear  upon  the  title  of 
his  vendor.  KetOe  Biter  B.  Oo,  v.  JSkutem  B. 
C%?.  41  Minn.  461,  6:  111 

50.  A  purchaser  of  land,  although  bound 
to  take  notice  of  the  right  under  which  one  in 
possession  of  it  claims,  is  not  chargeable  with 
notice  of  a  right  or  claim  not  asserted,  or  one 
which  may  subsequently  accrue.  McCleerey 
V.  WakefiAd,  7tf  Iowa,  529,  8s  689 

51.  A  bona  fide  purchaser  without  notice,of 
land,  is  not  affected  by  a  parol  agreement  be- 
tween prior  owners,  reserving  as  personal  prop- 
erty what  otherwise  would  have  been  a  part  of 
the  realty,— such  as  a  steam  sawmill.  Muir 
V.  Jmet,  38  Or.  882,  19i  441 

52.  One  who  was  fully  put  on  inquiry  as  to 
the  facts  regarding  a  dedication  of  property  as 
a  park,  and  who  hias  made  a  laborious  investi- 
gation, is  not  a  bona  fide  purchaser  without 
notice  because  he  came  to  the  erroneous  con- 
clusion that  there  was  no  dedication.  AUor* 
ney- General  v.  Abbott,  154  Mass.  828, 

18:  861 
58.  Taking  a  conveyance  of  land  in  consid- 
eration of  an  anteoedent  debt  does  not  con- 
stitute a  person  who  parts  with  nothing,  and 
who  in  no  way  chan^  his  attitude,  an  inno- 
cent purchaser  as  ai^ainst  one  who  has  a  clear 
and  undoubted  prior  equitable  right  to  the 
land.     Tarkingtoih  v.  Pwi'vU^  128  Ind.  182, 

9:  607 
54.  Relinquishing  other  security  )n  considera- 
tion of  a  transfer  of  land  by  a  deed  absolute  in 
form,  but  in  reality  as  securi^,  Is  sufficient  to 
entitle  the  grantee  to  protection  as  a  Ixma  Me 
purchaser  against  defects  in  the  grantor's  title. 
McCleerty  v.  Wakefield,  76  Iowa,  529,  8:  689 
56.  The  grantee  in  a  quitclaim  deed  takes 
It  with  notice  of  prior  equities,  and  Is  not  pro- 
tected against  an  unrecorded  bond  for  a  deed 
for  value,  by  Iowa  Code,  §  1941,  which  pro- 
vides that  "no  Instrument  affecting  real  estate 
Is  of  any  validity  against  subsequent  purchas- 
ers ..  •  without  notice. "  ^eeU  T.  6i<nix 
Valley  State  Bank,  79  Iowa,  889,         7:  684 

56.  A  vendee  in  a  warranty  deed  from  a 
grantor  who  also  took  under  a  warranty  deed 
does  not  lose  his  protection  as  a  bona  fide  pur- 
chaser of  an  apparently  valid  and  clear  title  de- 
raismed  from  the  government,  because  of  a 
quitclaim  deed  in  his  chain  of  title.  Siiencood 
T.  MoeOe  (C.  0.  D.  Neb.)  86  Fed.  Rep.  478, 

1:  797 

57.  A  deed  intended  as  a  security  Is  an  ab- 
solute deed  as  rej^ards  third  persons,  and, 
when  recorded  without  any  defeasance,  u 
bona  tide  purchaser  will  take  the  land  dis- 
charged of  the  equitv  of  redemption,  Qruber 
V.  JSaA^,  20  Nev.  45%,  9:  808 

to  If  •>!«■  I^'eeedlng, 


58.  The  question  of  good  faith  in  the  purchase 
of  proper^  from  one  whose  title  by  inheritance 
is  defeated,  by  the  fact  that  he  committed  mur- 
der for  the  purpose  of  obtaining  the  property 
by  Inheritance  is  immaterial,  and  the  vendee 
cannot  claim  as  a  bona  fide  purchaser.  Shellen- 
bergerr,  Banaam,  81  Neb.  61,  10:  810 


VENDORS'  I.IEK. 

See  Vbkdob  and  Purchaseb,  IL 


VENUE* 


Of  Action,  see  Acnoir  ob  Suit,  V. 

Proof  of,  in  Criminal  Case,  see  Evideitcs, 

874. 
Of  Affidavit,  see  Oath  and  Affidavit,  4. 
Issue  as  to,  see  Pibadino,  220. 


VERDICT. 


Review  of,  on  A.ppeal,  see  Apfbal  and  £b- 
BOB,  28^241. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 64. 

Sufficiency  of,  see  Tbial,  YII. 

Direction  of,  see  Tbial,  84-87. 


VERIFICATION. 


Of  Petition  for  Condemnation,  see  Eminbnt 

Domain,  62. 
Of  Information,  see  Indictment,  bto.,  5-8. 
Of  Pleading,  see  Pu&ading,  6-9. 


VESTED  E8TATE& 


See  Pbopebtt. 


VESTED  INTERESTS. 

In  Remainders,  see  Real  Pbofbbtt,  87-47. 
Under  Will,  see  Wills,  124-127. 


VICE-PRINCIPALS. 

See  Master  and  Skkvant,  145>161,  178-186, 
194-199. 


Police  Powers 
Law,  199. 


vicEa 

as  to,  see  Conbtitdtional 


A 
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VICIOUS  PERSON— VOTERS  AND  ELECTIONS.  L  «. 


VICIODS  PEBSOH. 


Danger  from,  see  Nbglioicncb,  19. 


VIEW. 

Easement  of,  see  Basembntb,  8,  87. 

Of  Jury,  see  Evidbncb,  866-870. 

Of  Jury  in  Eminent  Domiiin,  see  Eminent 

Domain,  68. 
Review  of  Decision  as  to,  see  ApfbaIj  and 

Error,  171. 


VILLAGE. 


Relief  against  Bonds,  see  Contracts,  827. 
Liability  for  Defective    Streets,  see  High- 
ways, 92,  94,  101. 
Contract  of,  sec  Municipal  Corporations,  91. 
Special  Legislation  as  to,  see  Statutss,  115. 

Wis.  Laws  1888,  chap.  292,  giving  to  the 
boards  of  snpervisors  of  towns  containing  one 
or  more  unincorporated  villages  containing  not 
less  than  1,000  inhabitants  each,  authority  to 
exercise  certain  powers  over  the  inhabitants 
of  such  villages,  upon  the  adoption  of  a  reso- 
lution, at  the  annual  town  meeting.  In  favor 
thereof,  is  not  void  for  uncertainty,  as  the 
powers  granted  are  clearly  defined  by  reference 
to  the  powers  granted  to  village  boards, 
Land,  Log,  A  Lumber  Co,  v.  Brown,  78  Wis. 
294,  8t  487 


VOLUNTART  EXPOSURE. 

As  Affecting  Insurance,  see  Insusancb,  182> 

184. 


VOLUNTEER. 


Ijiability  to,  see  Master  and  Servant,  21. 

Assumption  of  Risk  by,  see  Master  and  Ser- 
vant, 87,  155. 

As  Fellow  Servant,  see  Master  and  Sebtaut, 
189, 140. 


VOTE. 

By  Town  Trustee,  see  Officers,  29,  80. 

Of  Representative  Body,  see  Parliamsntary 
Law. 

Of  Church  Organization,  see  RELiaiovs  So- 
cieties, 10. 


VOTERS  AND  ELECTIONS. 

I.  Voters. 

a.  Bight  to  Vote;  Bmdence. 

b.  Begutration, 

IL  Elections. 

a.  In  Ooneral^ 

b.  Ballots, 

1.  Preparation;  OJIeial  Aet$. 

to  Notes  Preoedini^ 


IL  b— (continued) 

2.   Coiting;  AeU  of  Voter. 

8.  DitUnguistUng  Marke, 
e.  BeeuU;  Canvamng, 
d.  Oritninal    Voting. 

III.  Nomination. 

IV.  Contests. 

Equal  Privileges  and  Immunities  as  to,  see 

Constitutional  Law,  87. 
Jurisdiction  as  to,  see  Courts,  65. 
Estoppel  of  Candidate,  see  Ebtoffel,  41. 
Presumption  as  to,  see  Evidence,  59, 196-199. 
Proof  of  Election,  see  Evidence,  842,  843. 
Indictment  for  Illegal  Registration,  see  In- 

DlpTMSNT,  ETC.,  20. 

Injunction  as  to,  see  Injunction,  68. 

As  to  Local-Option  Election,  see  Ihtoxioat> 
iNG  Liquors,  16-18. 

Mandamus  to  Determine  Elections,  see  Man- 
damus, 49-55. 

As  to  Municipal  Vote  for  Bonds,  see  Mmrci- 
FAL  Corporations,  HI. 

Appointment  of  Officers  for,  see  Offiobrs, 
27. 

Liability  of  Officer  for  Rejecting  Vote,  aee 
Officers,  98. 

As  to  School  Elections,  see  8chooi:.8,  14-31. 

Title  of  Statute  as  to,  see  Statutes,  74,  87. 

Special  Legislation  as  to,  see  Statutes,  IIOl 

Effect  of  Sunday  on  Time  for  Election  Con- 
test, see  Tuis,  11, 12. 


L  Voters. 

a.  B%g7U  to   VoU;  Bemdenee. 

1.  There  is  no  natural  right  to  vote.  Con- 
tributing to  the  support  of  the  government 
may  be  made  a  condition  of  the  pnvileee. 
FruuUben  v.  StuUlerou,  6Houst — ^   8:  8^7 

2.  The  right  to  vote  secured  by  the  New 
Jersey  Constitution  can  only  become  <^[)crative 
by  legislation;  and  aoy  reasonable  legislative 
regulation  for  the  purpose  of  securing  an  en- 
forced secrecy  of  the  ballot  is  not  a  depriva- 
tion of  a  riglit  to  vote.  State,  Baneom,  v. 
Black  (N.  J.  Sup.)  54  N.  J.  L.  (25  Vioom) 
446,  16:  769 

8.  The  right  to  prescribe  the  '*time  and 
manner  of  election"  of  a  oonstitutiooal  officer 
does  not  give  the  Legislature  power  to  enlarge 
the  class  of  electors  whom  the  ConatitatioB 
provides  shall  be  entitled  to  vote  at  any  elec- 
tion.   PeopU,  Akrene,  v.  EngHeh,  189  ifi.  «3S, 

162  131 

4.  The  Legislature  has  no  power  to  divide 
the  electors  of  the  State  into  classes,  and  im- 
pose upon  one  dass  burdens  not  borne  by  all 
alike.    Brewer  v.  McClelland  (JLad.)  17:  846 

5.  Nev.  Const,  art  16»  g  1,  providing  that 
proposed  constitutionai  amendments,  upon 
beinff  approved  or  ratified  '*by  a  majori^  ol 
the  electors  qualified  to  vote  for  membm  of  tlM 
Legislature  voting  thereon,"  sIuJl  beoomo  a 
part  of  the  Constttutlon,  does  not  leatrlot  the 
right  to  vote  at  a  special  election  for  tbe  adop- 
tion of  an  amendment  to  those  only  who  wen 
qualified  to  vote  for  the  members  of  the  Le^is> 
lature  who  voted  upon  the  proposed  amend- 
ment, but  all  the  electors  of  tne  State  aie  enti- 
tled to  vote  upon   the  subrntssioa  tbeieoL 
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Slatet  Boyle,  ▼.  Board  of  SoDaminsn,  21  Nev. 
67,  9:  886 

6.  The  Legislature  cannot  disfranchise 
legal  voters  without  their  own  fault  or  negli- 
gence, in  an  attempt  to  prevent  fraud.  At- 
torney-Oeneral  v.  Detroit,  78 Mich.  545, 

7:  99 
Property  qualifleations. 

7.  WJiere  a  8tat«  Constitution  has  fixed 
and  defined  the  qualifications  necessary  to  con- 
stitute one  a  voter,  the  Legislature  has  no 
power  to  require  additional  qualifications. 
Hence,  where  a  property  qualification  is  not 
among  those  flxea  bv  the  Constitution,  a  stat- 
ute requiring  a  certain  class  of  persons,  in  or- 
der to  entitle  themselves  to  vote,  to  produce 
certificates  which  can  only  be  obtained  in  case 
tlicy  own  property,  is  void.  Morrii  v.  PotoeU 
125  Ind.  281,  9:  886 
Poll  tax.   ' 

8.  Payment  of  poll  tax  was  not  made  a 
qualification  for  voting  at  an  election  as  to  is- 
suing bonds  under  the  Florida  Act  of  June  11, 
1891,  for  the  improvement  of  the  navi^tion 
of  the  St.  Johns  River,  titockton  v.  hnoell 
29  Fla.  1,  16:  48 

9.  The  exclusion  of  a  person  from  the  as- 
sessment list  for  twelve  montbs  on  failure  to 
pay  his  county  poll  tax,  in  consequence  of 
which  he  may  be  precluded  from  bem^  quali- 
fied to  vote  durlDg  that  year,  is  not  a  violation 
of  Del.  Const,  art  4,  g  1,  which  provides  that 
a  citizen  otherwise  qualified,  who  has  "within 
two  years  next  before  the  election  paid  a  coun- 
ty tax  which  shall  have  been  ass^sed  at  least 
six  months  before  the  election,  shall  enjoy  the 
right  of  an  elector/'  or  of  art.  1,  i^  ft.  which 
provides  that  "all  elections  shall  bo  free  and 
equal.*'  IHeezieben  v.  ShaUorou,  6  Houst. 
— ,  8:  887 
Residence. 

10.  A  single  man  having  no  family  relations  in 
Detroit,  or  any  bousehold  of  his  own  of  which 
he  is  a  member,  who  lodges  in  one  ward  and 
boards  in  another,  is  a  resident  of  the  latter  for 
the  purposes  of  registration  as  an  elector.  All 
the  former  charters  of  the  city  having  contained 
express  provisions  to  this  effect,  which  have 
been  also  incorporated  by  the  Legislature  into 
charters  of  other  cities  in  the  State  in  numerous 
instances,  without  adopting^  a  contrary  rule  in 
anv  instance,  the  law  in  this  respect  must  be 
held  to  remain  the  same,  althougn  the  charter 
of  1887  is  entirely  silent  on  the  subject,  the 
changes  made  from  former  charters  lieing  on 
entirely  distinct,  matters.  Warrm  v.  Boa^f^d  of 
Beaistratum,  72  Mich.  898,  8:  808 

Women. 
See  also  Schools,  14-17. 

11.  In  Wash.  T.  Oraranic  Act  01.  S.Hev.  Stat. 
i  6500),  providing  that  the  qualifications  of 
voters  shall  be  as  prescrU)ed  by  the  legislative 
assembly,  provided  that  the  right  of  suffrage 
shall  be  exercised  only  by  adult  citizens  of  tbe 
United  States,  the  word  ''citizens"  means  only 
Biale  inhabitants,  and  the  Act  of  Jan.  18,  1888, 
conferring  the  right  of  suffrage  upon  women, 
ia  void.    Bloomer  v,  Todd,  8  Wash.  Terr.  599 

1:  111 

b.  Registration. 

12.  No  registry  law  is  valid  which  ileprives  the 
elector  of  his  constitutional  right  to  vote  by 
See  Index  to  Notes  PreeediniT. 


any  regulation  with .  which  it  is  impossible 
for  him  to  comply.  Attorney- Oenei'du  v.  2X?- 
troa,  78  Mich.  645.  7:  99 

18.  Where  registration  is  not  made  by  the 
Constitution  an  electoral  qualification,  a  regis- 
try law  can  be  sustained  only  as  providing  a 
reasonable  mode  or  method  by  which  the  qi^- 
ifications  of  an  elector  may  be  ascert^ned,  or 
as  regulathig  reasonably  the  exercise  of  the 
right  to  vote.  State,  Boyle,  v.  Board  of  Exam- 
inere,  21  Nev.  67,  9:  386 

14.  A  constitutional  provision  which  re- 
ouires  a  residence  in  the  town  or  ward  of  ten 
days  only  as  a  condition  of  voting  is  violated 
by  a  law  which  compels  registration,  and  fixes 
the  last  day  therefor  on  the  fourth  Monday  of 
October,  which  in  some  jears  will  be  more 
than  ten  days  before  election  day.  Attorney- 
Qenet^al  v.  Detroit,  78  Mich.  546,  7:  99 

15.  A  law  providing  but  five  days  in  the 
whole  year  upon  which  a  person  can  be  regis- 
tered to  qualify  himself  as  a  voter,  requiring 
his  personal  application  therefor,  with  no  ex- 
ception in  case  of  his  sickness  or  absence  on 
those  days,  is  unreasonable  and  voia.  Id. 

16.  A  registration  law  which  fixes  three 
days  in  a  certain  month  upon  which  voters  can 
register,  and  requires  everyone  to  appear  per- 
sonaUy  before  the  board  in  order  to  ne  regis- 
tered, and  provides  that  if  anyone  fails  to  regis- 
ter he  cannot  vote  at  any  election  within  the 
ensuiuj^  year,  is  in  conflict  with  constitutional 
provisions  declaring  that  all  elections  sbaU  be 
free  and  equal,  and  that  every  free  white  male 
citizen  twenty-one  years  of  age,  who  has 
resided  in  the  State  two  years,  or  in  the  coun- 
ty»  city,  or  town  one  year,  and  in  the  election 
precinct  sixty  days,  prior  to  the  election,  shall 
oe  entitled  to  vote.  Otoensboro  v.  Hickmnn 
90Ey.  629,  10:  884 

17.  Where  the  Constitution  requires  resi- 
dence in  a  voting  precinct  for  only  ihirty  days 
before  an  election  to  entitle  a  person  to  vote, 
the  Legislature  cannot  require  him  to  register 
ninety  days  before  an  election,  if  the  act  of 
registering  includes  the  fixing  and  designation 
of  the  precinct  in  which  he  sbtdl  be  entitled  to 
vote.    Morrii  v.  PoweU,  125  Ind.  281, 

9:  886 

18.  A  requirement  that  an  intending  voter 
shall,  at  the  time  of  registering,  sign  a  state- 
ment as  to  his  lodging  place,  and  that  he  is  a 
bona  fide  resident  of  the  precinct  in  which  he 
lodges,  the  production  of  a  certificate  of  which 
at  election  time  is  necessary  to  show  his  right 
to  vote, — is  an  attempt  to  compel  him  to  des- 
ignate, at  the  time  of  registration,  the  precinct 
in  which  he  shall  be  entitled  to  vote.  Id, 

19.  The  adoption  of  the  registry  list  of  a 
general  election  held  the  preceding  year  is  a 
reasonable  regulation  which  will  not  invalidate 
a  special  election  for  the  approval  of  proposed 
constitutional  amendments,  held  three  months 
after  the  general  election.  BtaU,  Boyle,  ▼. 
Board  of  Kxaimners,  21  Nev.  67,         &:  386 

20.  Since  registration  is  not  an  electoral 
qualification,  a  statute  providing  for  the  sub- 
mission of  proposed  constitutional  amendments 
to  a  vote  of  the  people  at  a  special  election  does 
not  violate  -Nev.  Const  art.  16,  §  1,  on  the 
ground  that  the  voters  registered  under  the  Act 
are  not  qualified  to  vote  upon  the  proposed 
amendments  because  of  not  being,  at  the  date 
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of  the  special  election,  registered  so  as  to  have 
entitled  them  to  vote  for  a  member  of  the  Leg- 
islature which  voted  to  submit  the  amendments 
10  the  electors.  ■'^• 

21.  A  regis  tration law  providing  that  for  the 
next  registration  the  inspectors  of  the  last  elec- 
tion shall  act,  and  that  thej  cannot  act  out  of 
their  own  precincts,  and  which  repeals  all 
other  registration  laws,  is  inoperative  where 
the  Act  provides  for  changing  and  increasing 
the  number  of  the  precincts  in  such  a  way  that 
some  would  have  more  than  their  proportion 
of  inspectors  residing  therein,  some  less,  and 
some  none  at  all.  Attarney-OeMrcU  ▼•  Detroit 
78  Mich.  545,  T:  99 
Discriiiiiiifttioii* 

22.  Where  the  Constitution  requires  the 
Legislature  to  provide  for  the  registration  of 
all  persons  entitled  to  vote,  a  law  providing  for 
the  registration  of  a  class  or  part  only  of  the 
voters  is  void.    Morris  v.   Powell^  125  Ind. 

281,  »8  ««• 

28.  A  law  which  requires  one  person  to  be 
registered  in  order  to  be  entitled  to  vote,  while 
it  permits  another  person  to  vote  without  bein? 
registered,  is  void  under  a  Constitution  which 
prescribes  registration  according  to  law  as  one 
of  the  qualihcations  of  voters.  Id. 

24.  A  law  imposing  extra  burdens  and 
hardship  in  the  matter  of  registration,  upon 
persons  entitled  to  vote  under  the  Constitution, 
but  who  are  absent  from  the  State  for  a  period 
of  six  months  or  more,  or  who  are  compelled 
to  change  their  places  of  residence  from  one 
county  to  another  within  six  months  next  pre- 
ceding an  election,  in  order  to  be  permitted  to 
cast  their  votes,  is  invalid.  Hence  a  law  which 
requires  such  persons  to  register  ninety  days 
before  an  election,  while  other  persons  are  not 
required  to  register  at  all,  is  void.  Id. 

25.  A  statute  requiring  a  notice  to  be  regis- 
tered in  the  county  clerk's  office,  of  a  claim  to 
be  a  legal  voter,  as  a  condition  of  a  right  to 
vote,  by  every  person  who  since  voting  has 
been  absent  from  the  state  for  six  months,  or 
leaves  it  with  intent  to  vot«  elsewhere,  or  has 
voted  elsewhere,  or  has  not  resided  at  least  six 
months  within  the  county,  is  in  violation  of 
constitutional  provisions  for  a  general  regis- 
tration law  and  giving  every  male  citizen  of 
twenty  one  years  of  age  who  has  resided  in  the 
state  six  months,  in  the  township  sixty  days, 
and  in  the  ward  or  precinct  thirty  days,  im- 
mediately preceding  the  election,  the  right  to 
vote,  and  also  providing  that  no  person  shall 
lose  his  residence  by  reason  of  his  absence  on 
business  of  the  state  or  of  the  United  States. 
Brewer  v.  McClelland  (Ind.)  l*?:  846 

26.  A  provision  that  naturaliised  voters,  in 
order  to  be  registered,  murt  pioduoe  i>roper 
certificates  of  naturalization,  or  declaration  of 
intention,  or  satisfactory  evidence  thereof  other 
than  the  oath  of  the  applicant,  and  which  re- 
quires the  name  of  the  oonrt  in  which  such 
proceedin  jzs  were  had.  and  also  the  date  thereof, 
to  be  proved, — is  unreasonable  and  void. 
Attorneu-Oeneral  v.  Detroit,  78  Mich.  546, 

7:  99 

27.  Male  inhabitants  residing  in  the  state 
June  97, 1885,  being  made  citizens^f  Michij^an 
by  the  Constitution  although  neither  native- 
born  nor  naturalized,  a  law  which  compels 
registration  of  voters,  and  provides  only  for 
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native-born   or  naturalized  citizens,  is  »>' 

valid.  ^ 

Criminal  re|^stration.  ,^^ 

28.  Registering  a  qualified  voter  vnmout 
his  appearing  in  person  as  required  by  law, 
when  done  without  fraudulent  intent.  Is  not 
punishable  as  a  felony  under  the  Kansas  stat- 
ute, which  declares  that  a  violataon  of  the 
statute  shall  be  a  felony.  State  v.  J^.*l 
Kan.  201,  1«8  607 


U.  Elbctions. 

a.  In  General. 

29.  The  refusal  of  the  proper  officers  to  give 
official  notice  of  an  election  to  fill  a  vacancy 
in  an  office,  because  of  their  daim  (based 
on  an  unconstitutional  statute)  thct  no  vacancy 
exists,  will  not  defeat  an  election  of  the  only 
candidate  for  the  office,  who  received  about  the 
same  number  of  votes  as  other  candidates  of 
his  party,  who  were  elected  bv  a  plurality, 
where  the  electors  had  nearly,  if  not  quite,  as 
full  notice  of  his  candidacv  as  if  the  official 
notice  had  been  given,  and  the  result  would  not 
have  been  different  if  all  the  electors  had 
voted.  Adnt  v.  Secretary  of  Slate,  84  Mich. 
420,  11:  634 

80.  A  misrecital  of  some  of  the  provisions 
of  a  statute  in  the  proclamation  of  an  election 
called  to  decide  upon  its  acceptance  will  not 
make  the  election  void,  where  the  statute  does 
not  require  their  insertion,  and  there  is  nothing 
to  show  that  the  error  affected  the  election. 
Vatz  V.  Cleveland  (N.  J.  Err.  &  App.)  52  X- 
J.  L.  (28  Vroom)  188,  200.  7:  431 

81.  The  fact  that  an  election  law  requires 
expenses  to  be  incurred  in  fitting  up  polling 
places,  without  making  anv  provision  as  to 
how  such  expenses  shallbe  incurred,  does  not 
invalidate  the  law,  if  it  imposes  the  duty  of 
providing  such  polling  place  upon  a  munici> 
pality,  since  where  sudi  duty  is  imposed  on  a 
municipality  it  is  also  its  duty  to  provide  for 
the  payment  of  the  expenses.  Deiroit  v. 
Rush,  82  Mich.  482,  lO:  171 
Resriilations;  mode* 

82  .Taws  regulating  elections  are  not  unconsti- 
tutional unless  they  deny  the  franchise  or 
render  its  exercise  so  difficult  and  dangerous 
as  to  amount  to  a  denial.  IM  Walt  v.  BarUeg 
146  Pa.  529.  15:  771 

38.  An  election  law  passed  for  the  purpose 
of  securing  purity  of  ballot  will  be  libemlly 
construed  and  all  doubt  solved  in  its  favor. 
Courts  will  not  declare  it  invalid  beoinse  its 
enforcement  may  result  in  the  restriction  of 
the  right  to  vote.  Detroit  v.  JRuxA,  82  Mich. 
582,  10:171 

34.  The  clause  of  an  election  Act,  prohibit- 
ing any  electioneering  on  an  election  day  with- 
in 100  feet  of  any  polling-place,  is  a  reasonable 
police  regulation  to  secure  good  order  about 
the  polls.  Staie,  Sanson^  v.  J^ack  (K.  J. 
Sup.)  64  N.  J.L.  (25  Vroom)  446.      16:  76» 

35.  Under  an  election  law  which  provides 
that  the  voter  must  on  his  way  to  the  polling 
place  pass  along  throuf^h  a  booth  in  which  the 
printed  tickets  are  directed  to  be  deposited, 
and  where  he  must  prepare  his  vote,  blind  per- 
sons, those  who  cannot  read,  and  cripples  who 
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«aDDOt  "walk,  are  entitled  to  receive  assistance . 
Id  tbe  preparation  of  their  tickets,  which  may  I 
be  prepared  outside  tbe  polling^  place,  where 
Xhe  law  contains  no  express  prohibition  against 
such  ussistance.    Detrtnt  v.  JRuthf  82  Midi. 
^82.  10:  171 

36.  Under  the  Michigan  Election  Law  of 
1889,  the  booths  must  be  so  constructed  as  to 
secure  secrecy  to  the  voter  in  the  preparation 
of  his  vote,  but  so  as  not  to  obstruct  the  view 
between  the  public  and  the  voter  when  he  de- 
posits Uis  vote.  Id, 

87.  The  provisions  relating  to  the  making 
•of  regulations  as  to  the  time  a  voter  shall  be 
permitted  to  remain  in  a  booth,  contained  in 
Mich.  Act  1889,  §  80,  apply  to  municipalities 
whose  elections  are  governed  by  special  enact- 
ments, although  the  Act  does  not  in  express 
terms  make  them  applicable  to  such  munici- 
palities. Id, 
Irregularities. 

88.  An  election  is  not  valid,  although  con- 
^cted  fairly  and  honestly,  if  the  statutory 
provisions  and  rules  are  not  substantially  ob- 
served. StaU,  Van  Amringe,  v.  Taplor,  108 
N  C.  196  l'^*  ^08 

39."  An  election  held  by  a  mere  usurper  of  the 
office  of  registrar,  who  had  fraudulently  ob- 
tained the  books  and  set  up  his  claim  to  the 
office  for  the  first  tune  on  election  day,  when 
ihe  lawful  registrar  publicly  demanded  the  re- 
turn of  the  books,  is  void,  Id. 

40.  Innocent  irregularities  of  election  offi- 
oers,  which  are  free  of  fraud  and  have  not 
prevented  a  full  and  fair  expression  of  the 
popular  choice,  will  not  vitiate  the  result  of 
%n  election,  unless  the  Legislature  has  ex- 
pressly so  declared.  Bowers  ¥•  Brnith  (Mo.) 
Ill  Mo.  45,  I*'  '^^^ 

41.Tlie  reception  by  election  judges  of  votes 
•at  two  polling  places  in  a  precinct  only  about 
75  feet  apart,  instead  of  at  one,  between  which 
the  voting  is  divided  according  to  the  alphabet- 
ical larranRement  of  the  voters'  names,  does 
not  invalidate  the  zetums  from  that  prednct. 

Id, 
Proof  of  right  to  vote. 

43.  A  person  cannot,  before  being  permit- 
ted to  vote,  be  compelled  to  give  proof  of 
oualiflcations  which,  under  the  Constitution, 
he  does  not  have  to  possess.  Morri$  v.  Powel<\ 
125  Ind.  281,  •s  »«• 

48.  Pa.  Act  Jan.  80, 1874  (P.  L.  81),  regu- 
lating elections  and  requiring  unregistered 
TOters  to  prove  their  qualifications  by  the  af- 
fidavits 01  themselves  and  of  a  qualified  elec- 
tor, does  not  violate  Pa.  Const,  art.  8,  §  7.  de- 
claring that  no  elector  shall  be  deprived  of  the 
privilege  of  voting  by  reason  of  nonregistry, 
and  is  not  unreasonable  as  imposing  a  hardship 
upon  the  voter.  Be  Ouaiol^e  Appeal,  136  Pa. 
4&,  10:  888 

44.  The  word  "elector,"  as  used  in  Pa. 
Const,  art.  8,  §  7,  declarlnflr  that  no  elector 
shall  be  deprived  of  the  privilege  of  voting  by 
reason  of  nonregistiy,  means  a  duly  qualified 
elector;  and  until  an  unregistered  voter  has 
•complied  with  the  law  he  is  not  even  prima 
facie  a  qualified  elector.  Id, 

45.  An  affidavit  of  a  nonregistered  voter 
which  faDs  to  comply  with  Pa.  Act  Jan.  30, 
1874  (P.  L.  81),  in  that  it  does  not  state  when 
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and  where  tbe  voter  was  bom,  or  when  and 
where  the  tax  claimed  to  be  paid  by  him  wss 
assessed,  and  where  and  to  whom  paid,  but 
merely  avers  generally  that  he  has  resided  in 
the  district  for  the  term  prescribed,  without 
stating  where  his  residence  was  in  the  district, 
—Is  so  defective  as  to  warrant  the  excluding  oc 
rejecting  of  his  vote.  JAe  OuhicJc's  Appeal, 
186  Pa.  459,  10:  888 

46.  The  affidavit  of  a  nonregistered  voter 
must,  under  Pa,  Act  Jan.  30, 1W74  (P.  L.  31), 
be  sufficiently  specific  to  show  upon  its  face, 
without  reference  to  any  other  fact  or  circum- 
stance, that  the  voter  has  the  ri^ht  to  vote,  and 
also  to  found  thereon  an  indictinent  for  per- 
jury in  case  any  of  the  material  allegationa 
therein  arc  willfully  false.  Id 

47.  A  statute  requiring  unregistered  voter^ 
to  state  in  their  affidavit  as  to  their  qualifica* 
tions  to  vote,  when  and  where  the  tax  claimed 
to  be  paid  by  the  affiant  was  assessed,  and 
when,  where,  and  to  whom  paid,  is  not  uncon- 
stitutional and  void  as  being  unreasonable  and 
imposing  a  hardship  on  the  voter,~a  reason- 
able certainty  in  these  matters  being  all  that  is 
required  in  the  affidavit  Id, 

48.  A  duly  qualified  elector  will  not  lose  his 
vote  because  of  the  negligence  or  misprision  of 
an  election  officer;  and  when  an  affidavit  as  to 
his  qualifications  has  in  fact  been  made  in  com- 
pliance with  Pa.  Act  Jan.  80,  1874  (P.  L.  81), 
and  the  informally  is  the  result  of  the  igno- 
rance or  neglect  of  the  officer  before  whom  it 
was  taken,  such  defect  may  be  cured  and  the 
paper  reformed  upon  due  proof  of  what  occur- 
red at  the  time.  Id, 

Inconsistent  vote. 

49.  An  elector  may  lawfully  vote  for  the 
same  man  as  a  candidate  for  two  incompatible 
offices,  at  the  same  election.  Musch  v .  BuMeU, 
186  HI.  22,  18:  185 
Cumtilative  voting^, 

50.  The  uniformity  of  the  rights  of  electors 
is  violated  by  a  statute  which  attempts  to  per- 
mit cumulative  voting  for  representatives  1b 
districts  in  which  only  one  is  to  be  elected 
while  denying  it  in  otiiers,  as  a  minority  of 
voters  might  elect  a  candidate  in  the  former 
district  under  some  circumstances,  but  could 
not  In  the  latter.  Maynard  v.  Board  of  Die- 
trict  Canvassers,  84  Mich.  228,  1 1:  888 

51.  Cumulative  vothoig,  by  which  an  elector 
entitled  to  vote  for  several  candidates  for  the 
same  office  may  cast  more  than  one  vote  for 
the  same  canoidate,  distributing  among  the 
candidates  as  he  chooses  a  number  of  votes 
equal  to  the  number  of  persons  to  be  elected, 
is  in  violation  of  Uie  Michigan  Constitution, 
which  provides  for  representative  government 
and  that  ''all  votes  shall  be  given  by  ballot," 
as  the  law  in  force  at  the  adoption  of  the  Con- 
stitution made  a  ballot  illegal  if  it  included 
more  than  one  name  for  any  office,  while  other 
laws  punished  an  elector  for  voting  more  than 
for  any  candidate.  JdL 

b.  BaUoU, 

1.  Preparation;  Official  Acts, 

52.  The  duty  of  the  secretary  of  state,  un- 
der the  Michigan  Election  Law  of  1889,  ends 
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with  the  printing  of  tickets  and  delivery  of 
tliem  to  the  proper  committees  of  the  diner- 
eut  political  paities;  he  is  not  required  to  de- 
liver any  to  tlie  inspectors  of  eleciion.  De- 
tratt  y.  lius/i,  82  Micii.  482,  10:  171 

58.  A  voter's  rights  are  not  abridged  or  re- 
stricted by  the  requirements  of  a  law  which 
provides  that  all  ballots  shall  be  of  uniform 
color  and  size.  Id. 

54.  Using  a  small  letter  for  the  first  ''e*'  of 
the  word  "  De  Forrest/'  in  the  name  of  a  can- 
didate which  is  otherwise  printed  in  capitals, 
does  not  violate  a  proTinon  requiring  the 
use  of  type  of  uniform  size.  States  Phelan, 
V.  Walsh,  62  Conn.  260,  17:  864 

55.  The  provision  of  the  Rhode  Island  Bal- 
lot Act  (Pub.  Laws,  chap.  781,  §  6),  which 
requires  ballots  to  contain  the  names,  etc.,  of 
all  candidates  in  nomination  for  any  offices 
specified  in  the  ballot,  is  not  in  conflict  with 
the  constitutional  requirements  that  ballots 
for  general  officers  shall  be  returned  to  the 
secretary  of  state  for  safe  keeping,  while  bal- 
lots for  other  officers  must  be  returned  to  other 
persons,  since  the  names  of  candidates  for  gen- 
eral offices  may  be  printed  on  ballots  distmct 
from  those  of  local  officers,  or,  if  printed  on 
the  same  ballot,  it  may  be  separated  into  two 
pieces,  and  each  part  returned  to  the  required 
custodians.     lie  Ballot  Act,  16  K.  I.  766, 

6:  778 
Party  entitled  to  have  ballots* 

56.  A  political  party  the  name  of  which 
can  be  placed  on  ballots,  under  the  Connecti- 
cut election  law,  is  formed  where  a  republican 
caucus  votes  to  adjourn  for  the  organization 
of  a  citizens'  caucus,  and  thereupon  some  dem- 
ocrats unite  with  the  republicans  present  and 
nominate  a  citizens'  ticket  which  is  voted  at  a 
town  meeting,  although  no  committees  are  ap- 
pointed or  any  steps  taken  to  effect  a  perma- 
nent organization.  FMda  v.  Otb&rne,  60 
Conn.  544,  18:  661 

57.  Clauses  which  provide  that  only  those 
parties  casting  a  certain  percentage  of  the  vote 
at  the  last  election,  and  those  parties  present- 
ing petitions  signed  by  a  certain  number  of 
voters,  shall  be  entitled  to  official  ballots,  is  a 
valid  regulation  to  restrain  the  number  of  bal- 
lots to  be  printed  and  distributed  within  rea- 
sonable limits.  SUiU,  liamom,  v. Black  (N. 
J.  Sup.)  54  N.  J.L.  (25  Vroom)  446,  16:  769 

58.  A  statute  requiring  official  ballots,  which 
can  contain  the  names  of  the  candidates  of  a 
political  party  only  where  the  vote  of  that 
party  at  the  last  election  was  at  least  3  per 
cent  of  the  entire  vote  cast,  but  which  allows 
any  voter  to  insert  the  names  of  any  candi- 
dates that  he  chooses,  does  not  deny  to  any 
voter  the  exercise  of  the  elective  franchise,  or 
deny  to  citizens  of  that  party  their  constitu- 
tional right  to  equality  and  immunity  in  vot- 
ing.   Be  Walt  V.  BarUey,  146  Pa.  529, 

16:  771 
Printing  with  wron^  eandidatea! 

59.  Using  ballots  sent  to  wrong  towns  with 
the  names  of  candidates  thereon  who  were  in- 
eligible by  reason  of  nonresidence  does  not 
necessarily  make  them  invalid.  State,  Phelan 
V.  WaWi,  62  Conn.  260.  17:  864 

60.  Irregularities  in  official  ballots— such  as 
the  printing  of  the  names  of  certain  candidates 
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with  those  of  a  different  party,  under  a  ptitr 
device  which  belongs  only  to  the  latter— will 
not  justify  the  rejection  of  the  votes  cast  for 
any  of  such  candidates,  where  ample  oppor- 
tunity is  offered  under  the  statutes  for  correc- 
tion of  mistakes  in  the  ballots  before  election, 
but  no  objection  was  made  before  the  Totes 
were  cast    Allen  v.  Glifnn,  17  Colo.  838, 

15:  748 

61 .  Where  a  candidate  for  office  makes  no 
timely  objection  to  the  ballot  as  published  by 
the  county  clerk  before  an  election  (Mo.  Rev. 
Stat.  1889,  §  4778),  the  former  cannot  after- 
wards object  to  the  result  for  an  v  error  of  the 
clerk  in  admitting  names  upon  the  official  bal- 
lot not  properly  entitled  to  be  there.  Bftern 
V.  SftUth,  111  Mo.  45,  16:  754 
laeofmplete  list  of  c»ndidAtee* 

See  also  infra,  88,  126-128. 

62.  If  a  political  party  chooses  to  nomliist& 
only  a  county  ticket,  it  can  prep^are  Its  vignette 
or  heading  and  tickets  pnd  deposit  one  with  the 
county  clerk  as  provided  by  Mich.  Act  lt$89. 
§  10,  procure  their  printing  by  the  secretaiy  of 
state,  and  deposit  the  balbts  with  the  ulspe^ 
tors:  and  such  tickets  may  be  voted  the  same 
as  though  they  also  contained  the  names  of 
state  officers.    Betroit  v.  Bush,  82  Mich.  432. 

10:  171 
68.  A  provision  of  a  ballot  law  allowing 
names  of  political  parties  who  have  tiled  cer- 
tificates 01  nominations  to  be  printed  at  the 
head  of  the  official  ballots,  and  that  all  the  can- 
didates of  a  party  may  be  voted  for  by  a  maxtE 
opposite  its  name,  but  that  the  ballot  shall  not 
be  counted  if  stamped  in  any  other  place,  is 
unconstitutional  and  void  as  discriminating 
against  classes  of  voters  by  subjecting  them  to 
partial  disfranchisement  or  to  more  burden- 
some conditions  than  others  in  easting  their 
votes,  where  some  of  the  parties  might  be  un- 
able under  the  law  to  nominate  both  local  and 
slate  candidates,  and  the  marking  of  the  partj 
name  in  such  a  case  would  limit  the  vote  to 
the  partial  list  of  officers  which  the  pnrty 
had  nominated.    Ikiton  v.  Broton,  96  Cnl.  971. 

17:  697 

Party  luune. 

See  also  infra,  »7,  »8. 

64.  The  name  of  the  political  party  stiffl- 
dently  appears  at  the  head  of  a  ballot,  where 
it  is  combmed  in  a  vignette,  without  repeating 
the  name  in  a  separate  heading.  Shieldi  t. 
Jacob,  88  Mich.  164,  13:  760 

6o.  Ballots  issued  by  one  political  party. 
and  which  do  not  contain  the  name  cif  that 
party,  but  contain  the  word  "  citizens,"  in  lieu 
thereof,  do  not  conform  to  Conn.  Acts  1889, 
chap.  247,  §  1,  p.  155,  prescribing  what  ballots 
used  at  election  shall  contain,  and  how  tbey 
Hhall  be  printed,  and  such  hnllots  should  not 
be  counted.  Talcott  v.  PhiUn%ek^  59  Conn. 
472,  10:  160 

66.  The  fact  that  a  voter  may  be  compelled. 
in  exercising  his  riffht  to  vote,  to  deposit  a 
ballot  having  upon  it  the  name  or  style  of  a 
party  of  whose  principles  he  disapproves,  is 
not  an  illegal  deprivation  of  a  right  to  vote; 
for  if  a  voter  exercises  bis  (right  to  crrase  the 
names  of  .ill  the  candidates  on  the  ticket,  and 
inserts  the  names  of  persons  who  stand  for  as 
entirelv  different  principle,  the  heading  of  the 
ticket  becomes  meaningless  as  an  expresska 
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of  the  voter's  Bcntiments.  State,  i2an«9m,  y. 
Black  (N.  J.  Sup.)  64  N.  J.  L.  (2)  Vroom) 
44e,  16s  769 

2.  Casting;  Acta  of  Voter, 

67.  The  anticipation  of  fraud  on  the  part  of 
the  judges  of  an  election  will  not  justuy  the 
compelling  of  voters  to  exhibit  the  contents 
of  their  ballots  to  bystanders,  although  it  is 
done  for  the  purpose  of  serving  as  a  check 
upon  such  fraud.  Jones  y.  Olidewell^  68  Ark. 
161,  7:  881 
MarkiBf^  eholee  of  eaadidAte* 

68.  An  Act  requiring  a  voter  to  place  a 
mark  opposite  the  name  of  each  candidate 
voted  for  by  him  does  not  conflict  with  Tenn. 
Const,  art  4,  §  1,  as  imposing  the  require- 
ment of  education  on  the  part  of  the  voter  in 
addition  to  the  constitutional  requirements. 
Cook  V.  State,  90  Tenn.  407,  18:  188 

69.  A  ballot  cannot  be  counted  at  all  under 
the  Indiana  Act  of  March  6,  1^^,  unless  the 
squares  preceding  the  title  of  the  ticket,  or 
some  one,  at  least,  of  the  squares  preceding 
the  names  of  candidates,  are  touched  by  the 
stamp  with  which  the  Act  requires  the  ticket 
to  be  stamped  in  order  to  designate  the  persons 
voted  for.    Partin  v.  Wtmberg,  180  Ind.  661. 

16;  776 

70.  The  provision  for  marking  ballots  with 
ink,  in  the  Nebraska  Act  of  March  4, 1891,  S  20, 
koown  as  the  Australian  Ballot  Law,  Is  di- 
rectory only;  aod  ballots  marked  with  a  pen- 
cil will  be  counted  io  the  absence  of  fraud,  if 
regular  hi  other  respecta.  State,  Waggoner,  v. 
JiiisseU,  84  Neb.  116,  16:  740 
Erasures  and  ■ubsiltiitloiis. 

71.  The  use  of  an  indelible  pencil  in  erasing 
and  substituting  the  name  of  a  candidate  on  a 
ballot  is  within  the  spirit  of,  and  a  substantial 
compliance  with,  a  statute  which  requires  it  to 
be  done  with  "  a  lead  pencil  or  common  writ- 
ing ink  "  in  order  to  permit  the  ballot  to  be 
counted.    Butledgey.  Crawford^  91  Cal.  626, 

18:  761 

72.  Red  ink  fa  common  writing  Ink  within 
the  meaning  of  such  a  statute.  Id. 

78.  Erasing  the  name  of  a  candidate  will  not 
prevent  counting  a  ballot  for  him,  under  the 
California  statute,  unless  another  Is  substituted, 
or  the  words  *'no  vote"  written  thereon  after 
his  name.  Id. 

74  A  ticket  having  the  names  of  two  candi- 
dates for  Judge  and  one  for  senator  arranged 
and  numbered  in  consecutive  order  cannot  be 
counted  for  another  candidate  for  judge  whose 
name  is  written  on  the  line  for  and  in  the  place 
of  the  name  of  the  senatorial  candidate,  which 
is  erased.  Id, 

76.  Erasing  in  ink  a  superfluous  letter  in  a 
misspelled  name  of  a  candidate  does  not  make 
the  ballot  invtUid,  if  there  was  no  ground  for 
supposini;  that  it  was  designetl  for  the  purpose 
of  identiflcation.  State,  P/ielan,  y.  WaMi,  62 
Conn.  260,  17:  864 

76.  Writing  the  name  of  another  person  in 
pencil  under  the  printed  name  of  a  candidate 
on  a  ballot  is  within  the  prohibition  of  a  stat- 
ute against  putting  on  a  ballot  anything  except 
the  names  of  the  candidates,  the  oflice,  ami  the 
party.  Td, 
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77.  A  name  written  on  an  official  ballot  in 

Slace  of  the  printed  name  of  a  candidate,  which 
I  erased,  does  not  constitute  a  valid  vote  under 
the  Louisiana  statute  requiring  '*that  all  the 
names  of  persons  voted  for  shall  be  print»^  on 
one  ticket  or  ballot."  State,  Mite,  v.  McEhoy 
44  La.  Ann.  796.  16:  278^ 

But  see  infra,  78,  126-127. 
Stickers;  pasters. 

78.  A  provision  for  '*  inserting  "  in  the  blanlL 
space  of  an  official  ballot  an^  name  not  already 
on  the  ballot  does  not  require  the  name  to  tie- 
written»  but  permits  the  use  of  a  *' sticker." 
De  Walt  V.  BartUy,  146  Pa.  529,       16:  771 

79.  Fourteen  ballots  havmg  pasters  written 
in  ink  in  the  same  handwriting,  but  with  a 
different  name  on  each  paster,  may  properly 
be  rejected  in  the  absence  of  any  satisfactory 
explanation  to  show  that  this  was  not  a  device: 
for  identifying  the  voters.  State,  Phelan,  v. 
Walah,  62  Conn.  260,  17:  864 

80.  Three  ballots,  each  of  which  had  over 
the  name  of  a  candidate  two  pasters  with  the 
names  of  different  persons,  of  whom  one  was 
a  candidate  in  another  district,  will  be  rejected 
in  the  absence  of  anything  to  explain  why  the- 
three  should  all  be  treated  in  precisely  the  same 
very  unusual  way.  Id. 

81.  The  fact  that  paster  ballots  placed  on 
ballots  for  town  officers  contain  also  the  names 
of  candidates  for  excise  commissioners,  who 
cannot  lawfully  be  voted  for  on  that  ticket, 
will  not  Justify  the  inspectors  in  refusing  to- 
count  and  declare  them  in  stating  the  result, 
where  these  paster  ballots  were  a  part  of  those 

f>rinted  at  private  expense  by  candidates  of  an 
ndependent  meeting  or  caucus,  all  of  which 
were  alike.  People,  Bradley,  v.  Shaw,  188  N. 
Y.  493.  16:  606 

8.  Distinguishing  Marks. 

82.  Anything  written  or  printed  on  the  out- 
side  of  a  ballot  to  make  the  voting  of  it  pos- 
sible or  practicable,  and  not  placed  there  for 
the  purpose  of  making  it  known  for  whom  the 
elector  votes,  and  not  necessarily  or  commonly 
used  for  such  purpose,  is  not  an  unconstitu- 
tional violation  of  the  secrecy  of  the  ballot  or 
a  violation  of  a  statute  making  it  an  offense  to 
put  any  mark  or  dcTice  on  the  back  of  a  bal- 
lot.   State,  Briese/i,  v.  Barden,  77  Wis.  601. 

10:  165 
88.  Ballots  with  a  device  upon  them  must 
be  rejected  in  a  municipal  election  under  N. 
C.  Code,  $  8789,  which  requires  it  to  be  con- 
ducted in  like  manner  as  one  for  members  of 
afftembly,  in  which  by  ^  2689  such  ballots  are 
void.    State,  Baxter,  v.  EUU,  111  N.  C.  124, 

17:  88S 

84.  An  objection  that  a  clause  which  pro- 
vides that  if  any  ballot  shall  have  thereon  a 
mark,  sign,  signature,  or  device  other  than 
permitted  by  the  statute  it  shall  be  void,  is  un- 
constitutional because  the  voter  may  lose  bis 
vote  by  the  fraud  or  neglect  of  those  prepar- 
ing the  ballots,  is  not  sound.  The  most 
stringent  directions  are  given  respecting  the 
preparation  of  the  offldaf  ballots,  and  the  law 
presumes  that  they  will  be  obeyed.  State, 
Hansom,  v.  Black  (N.  J.  Sup.)  54  N.  J.  L. 
(25  Vroom)  446,  16:  769 

85.  Official  ballots  will  not  be   exclude^ 
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from  tbe  count  under  a  statute  making  void  all 
ballots  having  any  distinguisbing  mark,  be- 
cause they  have  upon  them  an  unauthorized 
yignette,  where  it  appears  on  all  the  ballots 
cast  in  the  county,  and  they  were  certified  by 
the  proper  officers,  and  there  is  nothing  to  show 
fraud  or  wrongdoing  on  the  part  of  either 
candidate  or  Voters.  Lindstrom  y.  Mani^se 
GoutUv  Oanvasten,  94  Mich.  467,      10:  171 

86.  Marks  on  ballots  wliich  were  accident- 
ally caused  in  printing  wQl  not  make  them 
invalid.  8tate,  Fhelan,  t.  Walshf  62  Conn. 
^m,  17:  864 

87.  A  ballot  having  on  its  back  "an  offset,"  or 
faint  impression  of  the  printing  on-  a  similar 
ticket,  will  not  be  rejected  under  Cal.  Pol.  Code, 
§  1206.  as  bearing  any  device,  etc.,  designed 
to  distinguish  it,  without  proof  that  the  im- 
pression was  the  result  of  d^ign.  Butledge  v. 
Crawford,  91  Cal.  526,  18:  761 

88.  General  ballots  for  a  state  election, 
printed  without  the  name  of  any  candidate  for 
a  certain  local  office,  some  of  which  are  used 
by  filling  in  the  name  of  the  candidate  with  a 
typewriter,  or  with  pencil  or  ink,  and  some 
used  without  the  name  of  any  candidate  for 
that  office,  are  not  invalid  as  being  distin- 
gaished  by  a  mark  or  device;  but  such  a  ballot 
with  the  lower  part  cut  or  torn  off  below  the 
name  of  the  local  office  is  invalid.  8laU,  Phe- 
lan,  v.  WaUli,  6*3  Conn.  260,  17:  864 
l^rong^  oiBeial  IndLorsement* 

89.  Statutory  permission  to  use  unofficial  bal- 
lots in  the  absence  of  the  official  ones  required 
by  law  to  be  prepared  and  furnished  at  pubUc 
expense  for  the  use  of  voters  at  public  elec- 
tions, and  to  contain  a  certain  official  indorse- 
ment, will  not  justify  the  counting,  as  unof- 
iQcial,  of  ballots  purporting  to  be  <3^cial,  but 
which  are  defective  because  bearing  the  wrong 
indorsement.  People,  NidwU,  v.  Onondaga 
Connty  CanvoMers,  129  N.  T.  895.     14:  684 

90.  Where  all  the  ballots  of  one  political  party 
cast  at  a  particular  polling  place  Ymr  a  wrong 
indorsement  by  which  they  may  be  distin- 
guished from  other  ballots  cast  at  the  same 
place,  in  contravention  of  the  provisions  of  an 
Act  providing  for  the  secrecy  of  the  ballot,  a 
count  of  them  will  not  be  justified  by  the  facte 

that  Uie  indorsement  was  wrong  because  of  a 
mistake  of  the  county  clerk  in  distributing 
ballots  to  the  polling  places,  that  they  have 
been  cast  by  the  voters  and  received  by  the 
inspectors  in  good  faith,  and  that  their  rejec- 
tion will  result  in  disfranchising  many  voters 
And  altering  an  honest  expression  of  the  popu- 
lar will.  Id. 

91.  Ballots  which  are  distributed  to  and  cast  at 
«  polling  place  different  from  the  one  for  which 
they  were  indorsed  cannot  be  counted  under  a 
law  to  enforce  secrecy  of  tbe  ballot  and  provide 
for  the  printing  and  distribution  of  ballots  at 
public  expense,  which  requires  each  ballot  to 
be  indorsed  as  an  official  ballot  for  the  polling 
place  at  which  it  is  to  be  used,  and  prohibits 
the  counting  of  ballots  which  have  not  the 
printfKi  official  indorsement,  when  the  wrong 
indorsement  appears  upon  the  tickets  of  one 
party  only,  thereby  rendering  them  easUy  dis- 
tinguishable from  all  the  other  ballots.      Id. 

92.  That  the  initials  of  the  poll  clerks  are 
Indorsed  upon  the  lower  right-nand  corner  of 
the  back  of  ballots,  instead  of  on  the  lower 
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left-hand  corner  as  prescribed  by  statate,  will 
not  render  the  ballots  void,  where  they  are  ail 
indorsed  the  same  way  and  the  error  was  aa 
innocent,  honest  mistake  of  the  officers.  Par- 
tin  V.  Wimberg,  180  Ind.  661.  16:  775 
Deeeriptlon  of  oAee. 

93.  Ballots  cast  at  a  town  meeting,  which 
include  the  name  of  a  candidate  for  judge  <tf 
probate,  who  can  be  legally  elected  only  at  a 
state  election,  or  which  have  the  words  "end 
ex  officio  registrar  of  births,  marriages^  end 
deaths,"  added  to  the  name  of  tbe  office  of 
town  clerk,  are  invalid  under  Conn.  Pub.  Acu 
1880,  chap.  247,  §  1,  which  provides  that  bal- 
lots shall  oontaln,  in  addition  to  tbe  official 
indorsement,  only  the  "names  of  the  candi- 
dates, tiie  office  voted  for,  and  the  name  of  Uie 
political  party."  FiMiY.  (hbame,  W  Coiul 
544,  16:  168 

94.  The  use  of  the  wad  "for,"  b^oie  the 
name  of  each  office  named  in  a  ballot^  does 
not  invalidate  the  ballot,  under  Conn.  Pah. 
Acts  1889,  chap.  247,  g  1,  prohibiUng  any 
words  thereon  except  the  official  indorsemeot, 
the  names  of  candidates,  the  office  voted  for, 
and  the  name  of  the  political  party.  Id.; 
suae,  Phelan,  v.  Waleh,  62  Conn.  260, 

17:864 

95.  To  print  the  word  **  Judiciary"  on  the 
backs  of  judicial  ballots  of  one  candidate  will 
not  prevent  their  being  counted,  where  some 
such  word  is  necessary  to  nsidet  the  voting  of 
the  ballots  practicable,  although  the  wm  is 
not  on  the  ballots  of  the  other  candidates  and 
the  secrecy  of  the  ballot  is  consequently  in  a 
measure  destroyed.  JStctte,  Brissen,  v.  Borden, 
77  Wis.  601,  lO:  166 

96.  Printing  the  word  "  judiciary"  on  the 
backs  of  judicial  ballots  is  reasonaUe  and 
proper  for  the  purpose  of  rendering  the  voting 
of  them  practicable,  where  judicial  offlcen  are 
required  to  be  chosen  at  an  election  at  which 
other  officers  are  also  chosen,  and  the  ballota 
of  the  judicial  officers  are  required  to  be  put 
into  a  separate  box  by  themsdve^  Jd. 
Party  name* 

97.  mllots  are  not  so  marked  as  to  be  illegal 
under  a  statute  prohibiting  any  "ornaments, 
designation,  mutilation,  symbol,  or  mark  of 
any  kind  whatsoever,"  except  the  names  of 
the  candidates  and  of  the  offices  to  be  filled, 
by  tbe  fact  that  on  the  face  of  the  tickets  be- 
tween the  words  "For  Electors  of  President 
and  Vice-President,"  at  the  head  of  the  ticket, 
and  tiie  names  of  the  electors,  are  printed  the 
words  "National  Bepublican  Ticket,**  or  on 
tbe  fsce  of  other  tickets,  at  about  the  middK 
between  the  names  of  certain  candidates,  are 
the  words  "Free  Suffrasre  Ticket"  StaU, 
Law,  V.  Saxon,  80  Fla.  668,  18:  721 

Identifying  marke  by  voter. 

98.  A  marl  on  a  ballot  for  which  a  plans!, 
ble  reason  may  be  suggested  conaiatent  with 
honesty  and  good  faith  will  rarely  invalidate 
the  ballot,  unless  it  appears  that  it  was  ia  fact 
used  for  corrupt  purposes;  but  it  ia  otherwise 
as  to  a  mark  for  which  no  such  reason  can  be 
suggested.    StaU,  PTidan,  t.  Waieh  (Oonn.) 

17:864 

99.  Ballots  folded  or  creased  precisely  alike 
and  In  a  strikingly  unusual  manner,  so  Hist 
the  crease  produces  an  enduring  and  perma- 
nent mark  by  which  the  ballot  can  readily  be 
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distinguished  when  unfolded,  must  be  rejected 
where  marks  or  deyices  to  identify  a  ballot  In 
any  manner  are  prohibited  by  statute.        Id, 

100.  The  presumption  is  that  an  *  ^offset, "  or 
faint  impression  of  printing,  on  the  back  of  a 
ballot,  or  a  grease  stain  or  small  piece  of  seal- 
ing wax  thereon,  was  the  result  of  accident. 
Butledge  v.  Cratofard  91  Oal.  626,      18t  761 

101.  A  small  piece  of  sealing  wax  or  a  small 
^ease  stahi  on  the  back  of  a  ballot  will  not 
prevent  counting  it,  unless  it  is  shown  not  to 
be  accidental.  Id. 

102.  The  inscription  **  Ok**  upon  the  back 
of  ballots  is  a  device  which  makes  them  void 
under  N.  C.  Code,  %  2687,  which  requires  bal- 
lots to  *'be  without  device."  8iat$,  Boaster,  v. 
Ellis,  111  N.  0.  124,  17s  888 

103.  A  printed  political  circular  found  in 
the  envelope  with  each  of  nineteen  ballots 
raises  so  strong  a  presumption  of  design  as  to 
be  regarded  as  a  device  to  identify  the  bal- 
lot*.   StaU,  Phelan,  v.  WcUsh  (Coim.) 

17:  864 

c.  BemH;  Cantawing, 

104.  An  amendment  to  the  Ohio  Constitu- 
tion, submitted  by  the  Legislature  under  the 
provisions  of  §  1,  art.  16  of  that  instrument, 
reqwfaes  for  iu  adoption  a  majority  of  all  the 
votes  cast  at  the  election  for  senators  and  rep- 
resentatives at  which  it  is  submitted  to  the 
eloeton  of  the  State  for  their  approval  or  re- 
jection suae,  Vop$,  v.  FoToker,  46  Ohio  St. 
«77,  6s  488 
Tie. 

105.  A  statute  providing  that  a  tie  vote  may 
ie  determined  by  lot  does  not  violate  a  consti- 
tutional provision  that  all  elections  shall  be  by 
ballot.    Johnston  v.  State,  Stfton,  128  Ind.  16, 

188  886 

106.  Ballots  found  in  the  wrooff  ballot  box 
— such  as  local  in  the  box  provided  for  state 
offlcera— will  not  be  rejected  merely  for  that 
reason.    Parvin  v.  Wimberg,  180  Ind.  561, 

16:.  776 

107.  The  mere  fact  that  oaths  of  inspectors 
and  poll  lists  may  have  been  transmitted  to  an 
officer  not  authorized  to  receive  them  is  an  ir- 
regularity which  does  not  aifect  the  result  of 
an  election  or  the  legality  of  the  canvass  of 
returns,  duly  made,  of  votes  cast  at  the  elec- 
tion.   Stockton  V.  P&toeU,  29  Fla.  1,     16:  48 

108.  That  a  canvassing  board  has  before  it 
when  making  a  canvass  of  votes  cast  at  an 
election,  not  only  the  returns  properly  made 
under  the  statute,  but  also  a  duplicate  return 
made  to  an  officer,  which  .the  law  did  not  re- 
quire to  be  made,  is  immateriaL  Id. 

109.  A  statute  requiring  the  canvass  of  an 
election  as  to  the  issue  of  bonds  to  be  made  by 
the  board  of  county  canvassers  at  "their  next 
regular  or  special  meeting"  does  not  make  a 
canvass  held  at  an  adjourned  regular  meeting 
on  a  later  day,  illegal.  Id. 

110.  After  a  board  of  state  canvassers  has 
canvassed  all  the  returns  from  all  the  counties 
of  the  state,  and  declared  the  result,  and 
ordered  certificates  as  prescribed  by  statute, 
and  then,  having  completed  its  labors,  ad- 
journed without  day,  it  is  officially  dead,  and 

See  ladMc  to  NotMi  Preoedlngw 


the  courts  have  no  power  to  compel  it  tm 
reassemble  or  recount  any  of  the  returns. 
Bosenthal  v.  J^ate  Bd^  of  Uanvassers,  50  Kan. 
129,  19:  167 

111.  In  determining  whether  any  candidate 
for  a  certain  state  office  received  a  majority  of 
the  votes  cast,  where  this  is  necessary  to  an 
election,  ballots  for  the  general  state  officers 
rejected  without  stating  specifically  in  a  cer- 
tificate the  reasons  therefor  as  required  by  stat- 
ute will  be  counted  in  making  up  the  whole 
number  of  votes  cast,  although  it  does  not  ap- 
pear whether  they  contained  the  name  of  any 
candidate  for  the  particular  office  in  question. 
State,  Fhelan,  v.  Walsh,  62  Conn.  260, 

17:  864 
Return  or  certUleatee  of  eajivansers. 

112.  Noreturnisnecessary  of  the  duplicate 
votes  which  are  found  in  one  envelope  in  case 
one  of  them  is  counted,  under  statutes  provid- 
ing that  in  case  of  double  ballots  if  all  are  for 
the  same  candidate  one  shall  be  counted,  but 
that  if  they  are  for  different  candidates  neither 
shall  be  counted,  and  requiring  a  special  return 
of  rejected  ballots.  Id, 

118.  That  ballots  rejected  for  being  double 
were  for  different  candidates  for  the  same  of- 
fice must  be  specifically  stated  in  the  certificate 
setting  out  the  cause  of  rejection,  where  the 
statutes  require  causes  of  rejection  to  be  spe- 
cifically stated)  and  direct  that  in  case  ol 
double  ballots  one  of  them  shall  be  counted  if 
all  are  for  the  same  candidate,  and  that  neither 
shall  be  counted  if  they  are  for  different  cai^ 
didates.  Merely  certifying  that  the  baUota 
were  double  is  not  sufficient.  Id, 

114.  Illegal  acts  of  a  board  of  county  canvass- 
ers in  counting  and  rejecting  votes  will  not 
justify  a  ref usid  by  the  county  clerk  to  certify 
Its  returns,  where  ne  is  made  by  statute  aim- 
pi^  ex  oj/teio  secretary  of  the  board  and  charged 
with  the  duty  of  attesting  its  action.  People, 
DaUif,  V.  Bice,  129  N.  Y.  449,  14:  648 

115.  A  county  canvassing  board  is  not  de- 
prived of  its  power  to  make,  certify,  and  re- 
turn its  canvass  by  the  absence  or  refusal  to 
act  of  the  county  clerk,  who  is  by  statute  made 
ex  officio  secretary  of  the  board,  and  charged 
with  the  duty  of  attesting  its  action  and 
transmitting  copies  of  its  statements  to  mem- 
bers of  the  state  board;  but  in  case  of  such 
absence  or  refusal  the  board  may  designate  one 
of  its  own  members  secretary  pro  tempore,  and 
he  may  lawfully  certify  and  transmit  state- 
ments, upon  which  the  state  board  may  legally 
act.  Id, 
State  caavaeeers. 

116.  The  power  of  the  state  canrassing  board 
is  confined  solely  to  ascertaining  the  result  of  the 
figures  in  the  returns,  and  its  duty  is  to  declare 
such  result  according  to  law.  It  cannot  in- 
quire into  the  eligibility  of  candidates,  or  de- 
clare a  minority  candidate  dected  because  of 
his  competitor's  ineligibility;  nor  can  it  con- 
sider or  act  upon  any  extraneous  papers  or  in- 
formation beyond  that  contained  in  the  re- 
turns themselves.  Peo^,8keruiood,  v.  State 
Bd,  of  Canvassers,  129  N.  T.  860,  14:  646 
In  le§diil»tiiro» 

117.  The  speaker  of  the  House  of  Represen- 
tatives in  Nebraska  is  charged  with  the  duty 
of  opening  and  publishing  election  returns  be- 
fore proofing  to  any  other  business,  imme- 
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diately  upon  the  oii^Dization  of  the  House; 
and  be  has  no  discretion  in  the  matter.  State. 
Benton,  v.  Elder,  81  Neb.  169,  10:  796 

118.  A  vote  or  resolution  of  the  joint  con- 
vention of  the  two  bouses  of  the  legislature 
in  Nebraska,  directing  the  speaker  of  the 
House  of  Representatives  not  to  open  and  pub- 
lish election  returns  until  after  tbe  determina- 
tion of  a  pending  contest,  and  a  vote  or  reso- 
lution of  said  Joint  convention  referring  said 
returns  to  the  consideration  of  a  committee, — 
do  not  relieve  the  speaker  of  his  duty  to  open 
and  publish  the  returns  before  proceeding  to 
any  other  business.  Id. 
Certificate  of  election. 

119.  If  the  determination  that  a  certain  per- 
son Is  elected,  and  the  preparation  of  a  certifi- 
cate to  be  delivered  to  him,  exhaust  the  power 
of  the  governor,  under  a  statute  devolving  up- 
on him  the  duty  of  issuing  a  certificate  ofelec- 
tion,  a  subsequent  certificate  by  tbe  governor 
to  a  third  person  does  not  Impair  the  right  of 
the  person  first  found  to  be  elected,  or  give 
him  sufficient  reason  to  seek  the  aid  of  a  court 
of  equity  to  protect  his  claim.  Bate$  v.  Taylor 
87  Tenn.  819,  8:  816 

120.  Whether  the  duty  of  Issuing  a  commis- 
sion or  certificate  of  election  to  each  person 
elected  representative  to  Congress  from  the 
State  of  Tennessee  devolved  upon  the  govemoi 
of  that  State  by  Tenn.  Code  (Mill.  &  V.)  g§  1094. 
1146,  is  called  ministerial  or  executive,  the 
performance  thereof  is  an  official  action  which 
can  be  neitiier  coerced  nor  restrained  by  tbe 
courts.  id. 

121.  It  is  the  province  of  the  governor  to 
construe  for  himself  a  statute  devolving  upon 
him  the  duty  of  issuing  a  commission  or  cer- 
tificate of  election,  and  to  determine  his  course 
of  action  thereunder;  and  so  long  as  he  acts 
with  an  honest  purpose  of  dischar^ng  his  duty 
under  the  law,  his  action  cannot  be  character- 
ized as  unlawful.  In  such  case  the  courts  can- 
not substitute  their  judgment  for  his;  and, 
even  aftfer  he  and  the  secretary  of  state,  who 
by  law  constitute  a  board  to  canvass  the  re- 
turns, have  ascertained  that  a  certain  person  is 
elected,  and  a  certificate  has  been  prepared 
ready  for  delivery  to  him,  the  courts  cannot 
prevent  the  governor  from  changing  his  deci- 
sion and  issuing  a  certificate  to  another.     Id. 

d.  Oriminal  Voting. 
See  also  eupra^  28 ;  tn/hx,  188-140. 

122.  Illegal  voting  at  a  village  election  is  not 
punishable  under  Neb.  Crim.  Code,  g§  181, 
182,  which  specify  only  a  "  vote  in  any  pre- 
cinct or  in  any  ward  of  a  city,"  as  the  word 
"precinct"  does  not  include  a  village.  State 
V.  Ohieliester,  81  Neb.  825,  11:  104 


in.  Nomination. 

As  to  Primary  Election,  see  also  Intoxioat- 
ingLiquobs,  40. 

123.  Provisions  of  a  state  law  as  to  the  condi- 
tions for  the  nominations  of  candidates  for 
office  before  the  day  of  election  are  mandatory 
and  must  be  strictly  complied  with;  and  the 
name  of  one  who  was  not  nominated  in  the 

See  Index  to  Notes  Precedlagb 


manner  fixed  by  the  statute  should  not  be  pub- 
lished or  printed  on  the  official  ballot  Pnee  v. 
Lu»h,  10  Mont.  61,  9:  467 

124.  The  fact  that  the  name  of  one  who  waa 
elected  to  an  otHce  was  published  and  piinled 
on  the  ballots,  although  he  was  not  nominated 
in  any  legal  manner,  and  the  notification  of  his 
nomination  was  not  filed  within  the  period 
named  in  the  statute,  avoids  Ids  election  under 
the  Australian  ballot  system,  notwithstanding 
a  statutory  provision  allowing  voters  to  write 
or  paste  on  ballots  the  name  <3  any  person  for 
whom  they  desire  to  vote.  IeL 

125.  The  lack  of  any  nomination  does  not 
prevent  voting  for  a  person,  under  a  provision 
that  "the  voter  may  write  or  paste  upon  his 
ballot  the  name  of  any  person  for  whom  be 
desires  to  vote  for  any  office."  People,  Brad- 
ley, V.  SJtaw,  188  N.  Y.  498,  16:  606 

126.  The  "  Australian  Ballot  Law  '  (Mo. 
Rev.  Stat.  1888.  chap.  60,  art.  8)  does  not  limit 
the  range  of  choice  of  voters  in  Missouri  to  the 
persons  nominated  in  the  modes  prescribed  by 
it.  Botoen  v.  SmWi,  111  Mo.  45,  16:  754 
See  also  eupra,  77,  125-127. 

127.  A  candidate  nominated  independently 
by  the  requisite  number  of  voters,  under  Md. 
Code  Qtn.  Laws.  §  181,  who  has  also  been 
nominated  by  a  party  convention,  is  entitled 
by  implication  to  another  place  on  the  official 
ballot,  in  addition  to  that  m  the  |roup  of  can- 
didates of  the  political  party  which  has  nomi- 
nated bim  In  convention.  fUher  t.  Dudley 
74  Md.  242,  18:  686 

128.  The  regularity  of  either  of  the  tickets 
nominated  by  the  separate  divisions  of  a  split 
convention  cannot  be  determined  by  election 
commissioners  in  preparing  ballots,  but  they 
must  print  thereon  the  names  of  both  sets  of 
candidates,  and  give  for  each  set  the  party 
name  as  certified  by  the  committee  presenting 
it,  without  addition  or  distinctive  desi^ation. 
Shields  V.  Jacob,  88  Mich.  164,  18:  760 


IV.     CONTEBTS. 

See  also  Offickbs,  78-84 ;  Quo  Warranto. 

129.  The  county  Judge  sitting  in  term  time  in 
his  regular  capacity  as  the  ■  countv  court  has 
jurisdiction,  under  the  Colorado  Act  of  1885. 
to  try  contested-election  cases  of  county 
officers.    Brown  v.  VaiUs,  16  Colo.  462, 

14:  180 

180.  The  procedure  under  Neb.  Const,  art. 
5,  §§  4,  15.  and  Neb.  Comp.  Stat.  chap.  26, 
§  77,  for  the  contest  of  the  election  of  executive 
officers,  applies  to  the  case  of  a  governor  and 
lieutenant  governor  who  have  already  qualified 
and  entered  upon  their  duties,  as  well  as  to  dl 
other  executive  officers.  Be  Election  of  Ex«- 
vtive  Offleers,  81  Neb.  262,  10:  808 

131.  The  right  to  hold  over  in  an  office  can- 
not be  considered  in  an  election  contest  pure 
and  simple.    Allen  v.  Qlynn,  17  Colo.  ^, 

16:  74a 

Notlee. 

182.  The  term  "canvass'*  in  Dak.  Comp, 
Laws,  §  1480,  requiring  nodoe  of  a  contest  of 
election  withhi  twenty  days  after  canvass  of 
the  votes,  includes  a  decision  by  lot  of  a  tie 
vote,  as  provided  bv  S.  D.  Laws  1880,  chap.  84» 
§  26;  and  notice  within  twenty  days  after  such 
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'decision  is  sufficient.  Bwt&r  t.  Bisenhood,  1 
8.  D.  577.  1«:  706 

Statement. 

138.  Where  contestants  specify  certain  dis- 
tricts in  wliich  they  allege  frauds  were  com- 
mitted, and  tlM  whole  election  records  and 
register  lists  of  the  county  are  put  in  evidence 
by  defendant  under  his  defense  that  all  votes 
•oast  in  the  county  were  legal,  the  court  may 
adjudge  the  illegality  d  votes,  on  the  request 
•of  contestants,  in  eiecCion  districts  not  men- 
tioned in  the  petitioik.  Ji$  Outid^i  Appeal 
186  Pa.  459,  10s  888 

184.  The  failure  of  a  contestant  to  file  a  state- 
ment sufUclent  to  show  his  own  eligibility  to 
a  disputed  office  will  not  prevent  relief  to  the 
•extent  of  annulling  the  certificate  of  election 
of  the  opposing  candidate,  who  has  been 
illegally  declared  elected.  Rutledge  v.  Crate- 
Jord,  91  Cal.  536,  18:  761 

185.  An  amendment  of  the  statement  of  a 
'Contestant  of  an  election  may  be  made  to  show 
his  eligibility,  after  Uie  cause  has  been  re- 
mandea  from  an  apx>ellate  court.  Id, 

Adjoumiiieiftt. 
186.  The  twenty  days'  limitation  of  the  time 
"to  adjourn  or  oontinoe  the  trial"  of  an  elec- 
tion contest  under  Ind.  Rev.  Stat  t881, 
g  4761,  begins  when  the  board*  has  first  con- 
vened and  organized  to  enter  upon  the  inves- 
tigation, although  the  trial  does  not  begin  at 
that  time.    Englith  v.  JHekey,  128  Ind.  174, 

13:  40 
187.  The  adjournment  of  an  election  contest 
«t  the  request  of  the  contestor,  to  a  day  be- 
yond the  time  limited  l^  statute  for  the  in- 


vesti^tion,  absolutely  discontinues  the  pro- 
ceedmg,  and  even  the  consent  of  the  parties 
cannot  keep  it  alive  longer.  Id. 

Fraud  and  eoereion. 

188.  The  fact  that  a  systematic  plan  to  coerce 
a  class  of  citizens  to  vote  a  particular  ticket  at 
a  certain  dection  was  formed  and  carried  out, 
consisting  of  the  manifestation  of  a  spirit  of 
hitolerance  towards  those  who  expressed  a  de- 
termination to  vote  some  other  ticket,  the  use 
of  the  influence  of  the  church,  threats  of  ostra- 
cism from  society,  and  indignities  falling  short 
of  intimidation, — ^is  not  sufficient  to  avoid  the 
election.    Jotm9  v.  QlideweU,  58  Ark.  161, 

7:881 

189.  The  privilege  of  secrecy  is  inherent  in 
the  oonstitttuonal  guaranty  of  a  vote  by  ballot; 
and  if  a  plan  for  coercing  voters  by  requiring 
them  to  disclose  the  contents  of  theur  bsllots  to 
the  bystanders  is  so  generally  carried  out  as 
to  render  the  result  doubtful,  the  candidate  for 
whose  benefit  such  plan  was  devised  must  purge 
the  poll  of  its  efFect,  or  suffer  the  penalty  of 
having  the  favorable  majority  cast  tAeieat  ex- 
cluded from  his  counting  of  votes.  Jd 

140.  The  fact  that  some  of  the  ballots  cast  at 
an  election  were  stolen  before  they  were 
counted,  leaving  a  majority  in  favor  of  a  can- 
didate who  received  a  certificate  of  election  on 
the  faith  thereof,  will  not  entitle  his  opponent 
to  the  office  imless  he  establishes  his  rirht 
thereto  upon  the  strength  of  his  own  title ; 
and  he  will  not  be  injur^  by  the  burglary  if 
he  is  permitted  to  prove  by  secondary  evi- 
dence the  contents  of  the  election  returns. 

Id. 


w. 
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:(iote  Given  for,  see  Bills  aitd  Notes,  14. 
'Contract  as  to,  see  Mastkb  and  Sbbvant,  4, 

5. 
•Class  Legislation  as  to,  see  Constitutional 

Law,  129-185. 
Power  of,  Legislature  to  Regulate  Payment 

of,  see  Constitutional  Law,  207-210. 
Exemption  of,  from  Garnishment,  see  Gah- 

NISHXBNT,  18,  14,  28-25. 
Exemption  of,  from   Levy,  see   Livr   and 

Skizurb,  15-17. 
Effect  of  Judgment  for,  see  Judomxnt,  59. 


Of  Disability,  see  Action  ob  Suit,  181. 

Of  Objection  to  Venue,  see  Action  or  Sun*, 
1<&. 

^f  Assignment  of  Error,  see  Appbal  and  Er- 
ror, (l»6-59. 

toNolM 


Of  Constitutional  Bight,  sea  Affbal  ahd 

Error,  106. 
Of  Privilege  as  to  Communications,  see  Evi- 

DKNCK,  550-558. 
Of  Conclusiveness  of  Deed,  see  Evidbncb, 

851. 
Of  Liens,  see  Libns,  81-88. 
Plea  of,  see  Plrading,  217,  218. 
Of  Jury,  see  Trial,  6,'  7. 

1 .  The  party  to  whom  or  for  whose  benefit  a 
right  or  privilege  isoiven  by  statute  mav  waive 
or  surrender  it  in  wnole  or  in  part,  if  ne  does 
not  thereby  destroy  the  rights  and  benefits  con- 
ferred upon  or  fiowing  to  another  in  or  from 
said  statute  or  other  legal  or  equitable  source. 
Northern  P,  It.  Co,  v.  Raymcnd,  2  Inters. 
Com.  Rep.  881,  5  Dak.  856,  1:  738 

2.  While  a  condition  may  be  waived  by  a  party 
who  has  the  right  to  avail  himself  of  it,  mere 
indulgence  or  silent  acquiescence  in  the  fail- 
ure to  perform  is  never  construed  into  a  waiver 
unless  some  element  of  estoppel  can  be  invoked. 
Boyal  ▼•  AuUmanrTaylor  Co.  116  Ind.  424, 

8:  686 
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WALL— WARRANT. 


WAIiL. 

Liability  for  Fall  of,  see  Cabb,  1. 
License  for,  on  Land,  see  Liobnsb,  16-18. 
Negligence  as  to,  see  NBeiiiasNCB,  80,  81. 


WAREHOUSEMEN. 

As  Affected  by  Regulations  of  Commerce,  see 

Ck>MM[ERCE,   27. 

Notice  in  Receipts,  see  Noticb,  8. 

Pledge  of  Goods  in  Warehouse,  see  Pledge 

AND  COLLATEBAL  SbCUBITT,  1-6. 

Duty  of  Redgee  of  Receipts,  see  Pledge 

AND  COLLATBRAL  SECURITY,  18-15. 

Question  for  Jury  as  to  Duty  of  Holders  of 
Receipts,  see  Trial,  212. 

Loss  of  Baggage  in  Warehouse,  see  Cabbi- 
BR8,  288.  ^ 

Damages  for  Wrongful  Delivery,  'see  Dama- 
ges, 84. 

Title  of  Statute  as  to,  see  STATtrrss,  62,  68. 

l.The  Legislature  has  power  to  declare  what 
service  warehousemen  shall  render  to  the  pul^ 
lie,  and  to  fix  the  compensation  that  may  be 
demanded  for  such  service,  but  until  such  power 
is  exercised  warehousemen  are  at  liberty  to  use 
their  warehouses  as  they  please.  JMmoare,  L. 
di  W.  B.  Co.  V.  (kmtrai  StoekitaT4  TranHt  Go, 
46  N.  J.  Eq.  (18  Stew.)  50,  6:  866 

2.  A  warehouseman  cannot  have  possession 
of  another  man's  property,  with  its  accompa- 
nying duties  and  responsibilities,  forced  upon 
him  against  his  will.  Id. 

8.  A  deposit  of  grain  for  storage  is  a  bail- 
ment, under  Minn.  Gen.  Stat  1878,  g  18;  and 
the  depositor  is  the  owner  of  grain  in  the  ware- 
house to  the  amount  of  his  deposit,  although 
the  identicid  frain  deposited  by  him  has  been 
removed  ana  other  like  grain  substituted. 
HaU  V.  PiUsbury,  48  Minn.  88,  7:  689 

4.  Holders  of  receipts  for  grain  deposiied 
for  storage,  of  the  same  kind  and  quality,  are 
tenants  in  common  in  the  grain,  under  Minn. 
Gen.  Stat.  1878,  $  18,  each  bein^  limited  to 
the  amount  called  for  by  his  receipt.  Id. 

6.  The  interest  of  a  warehouseman  in  grain 
deposited  for  storage,  with  which  he  has  put 
his  own  grain,  is  limited  to  the  excess  above 
the  amount  necessary  to  meet  his  outstanding 
receipts.  Id. 

8.  Depositors  of  grain  for  storage  have  the 
right,  under  Minn.  Gen.  Stat  1878,  §  18,  to 
follow  into  the  hands  of  purchasers  grain  sold 
from  the  warehouse  by  the  warehouseman 
beyond  the  amount  individually  owned  by  him. 

Id, 
7.  A  warehouseman  who  has  given  a  receipt  for 
eggs  in  cases  without  anv  distinguishing  marks, 
but  which  he  can  identify,  to  m  delivered  only 
on  surrender  and  cancellation  of  the  receipt,  is 
Uable  to  a  holder  of  the  receipt  who  has  made 
advances  on  the  eg^,  in  case  he  delivers  them 
to  the  depositor  without  the  surrender  of  the 
receipt,  although  he  retains  other  eggs  be- 
loD^ng  to  the  latter  to  answer  the  receipt. 
Fifth  Jfat.  Bank  v.  Providence  Warehouae  Co. 
17  R.  L  112,  9:  860 

Interests  of  third  persons* 

8.  Warehousemen  in  Alabama  who  deliver 

See  Index  to  Notes  Preoedlngb 


up  cotton  stored  with  them  to  a  third  person,, 
producing  their  receipt  therefor,  may  be  held 
liable  to  the  mortgagee  of  such  ootton,  whose 
mortgage  is  properly  recorded  in  another  coun- 
ty, aHhough  they  have  no  actual  notice  of  the 
mortgage.    Hudmon  v.  Du  Boee^  85  Ala.  446, 

8:47b 
0.  A  warehouseman  does  not  warrant  the 
title  of  the  property  received  by  him,  i^ainst 
the  claims  of  strangers  to  the  contract  or  stor- 
age.    CommerdalBankT,  JEr«r<(Ala.) 

19:  701 
Untrue  desoriptlon. 

10.  A  recital  in  a  warehouae  receipt,  of  the 
contents  of  barrels  received  on  storage,  does 
not  constitute  a  warranty  that  the  barrels  con- 
tain the  genuine  articles  or  materials  described. 
Dean  v.  Dr%gg%,  187  N.  Y.  274,  19:  ZOZ 

11.  A  statute  prohibiting  a  warehouseman 
from  issuing  a  receipt  for  goods  not  actually 
received  does  not  make  him  liable  for  an  un- 
true description  of  the  contents  of  barrels  re- 
ceived by  him,  where  the  description  is  made 
in  good  faith  according  to  the  marks  on  the 
barrels.  iSL 

12.  The  negotiabili^  of  a  warehouse  receipt 
does  not  create  a  liability  of  the  warehouseman 
to  a  bona  fide  holder  for  the  correctness  of  the 
description  of  the  property,  which  is  made  in 
good  faith,  in  accordance  with  the  apparmt 
character  of  the  property  as  shown  by  the 
marks,  signs,  labels,  etc.,  upon  the  barreLs  or 
boxes  in  which  the  property  is  contained.  Id. 
Criminal  a4sts« 

18.  That  there  was  no  intent  to  defraud  the 
party  to  whom  a  warehouse  receipt  was  issued 
in  violation  of  the  Illinois  Warehouse  Act  of 
1871,  §  25,  is  immaterial  on  the  question  of 
guilt  under  that  section;  the  only  intent  neces- 
sary to  be  found  to  constitute  the  offense  re- 
lates only  to  whether  the  warehouseman  intend* 
ed  to  issue  the  receipt  knowing  it  to  be  false. 
Sykee  v.  People,  127  111.  117,  8:  461 

14.  The  Illinois  Warehouse  Act  of  1871,  §25, 
was  not  repealed  by  implication  by  the  passage 
of  111.  C?rim.  Code,  §g  124, 125,  the  provisions 
of  the  two  Acts  being  distinct  and  not  repug- 
nant,— ^the  offense  created  by  the  former  con- 
sisting solelv  in  i»uing  a  receipt  from  which  a 
fraudulent  result  may  occur,  and  that  created 
by  the  latter  consisting  in  the  making  or  utter- 
ing of  a  receipt  for  a  fraudulent  purpose  or 
with  fraudulent  intent.  Id. 

15.  The  lUinoisWarehouBe  Act  was  intended 
for  the  protecticm  of  the  public:  and  the  isso- 
ance,  by  a  warehouseman,  to  a  bank,  of  receipts 
transferable  by  indorsement,  purporting  to  be 
for  property  in  store  belonging  to  the  bank, 
when  in  fact  no  such  propoty  was  in  store,, 
and  delivered  by  him  to  the  rank  as  security 
for  loans  made  by  it  to  him,  renders  sudi  ware- 
houseman liable  criminallv,  under  §  25  of  the 
Act,  although  he  had  no  intent  to  thereby  de 
fraud  the  bank.  JSt 


WARRANT. 


Arrest  without,  see  Arbbst,  7-19. 
Of  County,  see  Ooinrnss,  16, 17. 
Of   Municipality,  see   Mumioipal  Corpoba- 
TiONS,  105,  106. 
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Cancellation  of,  In  Equity,  see  Equity,  25. 

Mandamus  for,  see  Mandamus,  28,  29. 

Of  Attorney,  see  Judombnt,  8-5,  21. 

CoDdusivencss  of  Judgment  on  Warrant  of 
Attorney,  see  Judgment,  115. 

Power  of  Partner  to  Make  Warrant  of  Attor- 
ney, see  Pahtnebship,  17. 

On  Sale,  see  Sale,  26-45,  48-50. 

Question  for  Court  as  to,  see  Tbiai^,  156. 

By  Wurehousemen,  see  Warkhoussmxk, 
9,10. 


WARRANTY* 


Coyenant  of,  see  Coyknant,  4. 

Breach  of  Covenant  of,  see  Covenant,  28,  25, 
28,  81. 

Covenant  of.  Running  with  Land,  see  Cov- 
enant, 42-45. 

Damages  for  Breach  of  Covenant  of,  see  Dah- 

AOKS,  42. 

Damages  for  Breach  of,  on  Sale, see  Damages, 

56,57. 
Burden  of  Proof  as  to  Implication  of,  see  Evz- 

DENOB,  66. 

Parol  Proof  of,  see  EvmxNOX,  881. 
Limitation  of  Action  on,  see  Ldotatiov  ov 
AcnoNS,  26. 


On  Homestead,  see  Homestead,  17. 


WATCHMAN. 

Reliance  on,  at  Crossing,  see  Railroads,  118, 


WATER  CLOSETS. 

Compelling  Kaintenance  of,  in  Buildings,  see 
BuiLDiNas,  &-10. 


WATER  COMMISSIONERS. 

As  Trustee  of  Charity,  see  Chabitibs,  85. 


WATERCOURSE. 

Whftt  is,  see  Watbbs,  128. 


WATERS. 

L  PuBLio  Rights;  Navioablx  Waters. 
a.  What  Ar$  PMie. 
bw  Belaiiw  RighU  qfPubiio  and  IndMd- 
ualt. 
"L  In  OenmrU, 
2,  In  Streams  for  Floatage, 
8.  In  Oreat  JPonde, 
4.  Use  of  Water  Front;  Wharfing 
Out. 
e.  CMruction, 

XadMEtoNolMi 


II.  Wateb- Rights  and  Easements  as  be- 
tween iNDIVIDUAIil. 

a.  Riparian  JBigMe  in  General, 

b.  A$  to  Streame  in  General. 

c.  Prior  Appropriation, 

d.  Surface  Water, 

e.  LakeM  and  Ponds, 

i.  Springs;    Wells;    Underground  Our- 
rents. 

f.  Contract  or  Grant. 
.  Adverse    Use;  Prescription, 

In.  Water  Supply. 

Suit  t^  Set  Aside  Water  Rates,  see  Action  or 
Suit,  108. 

Adverse  Possession  of  Land  under,  see  Ad> 
VERSE  Possession,  22. 

As  Boundaries,  see  Boundaries,  12-27. 

Prescriptive  Right  to  Surplus  from  Caual,  see 
Canals,  8,  4. 

For  Interference  with  Commerce  on,  see  Coh- 
merge,  8,  4. 

Recoupment  against  Breach  of  Contract  for, 
see  SetvOfp  and  Counterclaim,  10. 

Jurisdiction  of  Suit  as  to  Water  Rates,  see 
Courts,  67. 

Covenants  as   to.  Running  with  Land,    see 
Covenant,  49-53. 

Damages  for  Failure  to  Furnish,  see  Dam- 
ages, 87. 

Damages   for  Injury  to  Water  Right,  see 
Damages,  146.  147. 

For  Dams,  see  Dams. 

Easement  in  Use  of,  see  Easements,  28. 

Condemnation  for  Uses  of,  see  Eminent  Do- 
main, 17-20,  81. 

Effect  of  Condemnation  on  Riparian  Rights, 
see  Eminent  Domain,  88. 

Condemnation  of  Riparian  Rights,  see  Emi- 
nent Domain,  88,  84,  87. 

Security  on  Condemnation  by  Water  Com- 
pany, see  Eminent  Domain,  97. 

Consequential  Damages  to  Water  Rights,  see 
Eminent  Domain,  124-136. 

Estoppel  as  to  Right  Id,  see  Estoppel,  72. 

Burden  of  Proof  as  to  Navigability  of  River^ 
seeEviDKNCE,  61. 

As  to  Harbors,  see  Harbors. 

Diversion  of,  by  Change  of  Grade,  sec  High- 
ways, 70. 

Ice  on,  see  Ioe. 

License  to  Use,  see  License,  6.  11-18. 

Protection  of  Water  Rights  by  Injunction, 
see  Injunotion,  58~5tf. 

Limitation  of  Time  of  Action  as  to,  see  Limi- 
tation of  Actions,  20,  21. 

Effect  of  Foreclosure  of  Water  Right,  see 
Mortgage.  71. 

For  Navigation,  see  Navigation.  2. 

Contributory   Negligence   to  Overflow,  see 
Negligence,  02. 

Nuisance  by  Pollution  of,  see  Nuisances.  24,. 
25,  85,  86. 

Nuisance  by  Obstruction  of  Navigation,  see 
Nuisances,  81-84. 

Allegation  of  Injury  to  Rights  in,  see  Plead* 
ING,  176,  177. 

Diversion  of,  by  Railroads,  see  Railroads^ 
128,  129. 

Subrogation  by  Payment  of  Water  Rents,  see 
Subrogation,  4. 

Taxation  of  Water  Power,  see  Taxes,  28,  80» 
86. 
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Trespass  for  Diversion  of.  see  Tbbspass,  8. 
^Question  for  Jury  as  to  Floatage,  see  Tbial, 

138. 
Water  Company,  Charter  of,  see  Cobpora- 

TIONB,  37. 

Mandamus  to,  see  Mandamus,  88. 
Rights  of,  in  Stream,  see  Wateiw,  86. 
Waterworks,  License  for,  see  License,  24,  25. 
Lien  on  Franchise  of,  see  Liens,  52,  54. 

83. 
Monicipal  Tax  on,  see  Municipal  Cor- 

pobatioks,  160. 
Tax  on,  see  Taxes,  87-39,  53.  122,  138. 


I.  Public  Rights;  Navigable  Waters. 
a.   Wfiat  Are  PMic. 

1.  In  Pennsylvania  the  test  by  which  the 
-character  of  a  stream  as  public  or  private  is 
•determined  is  its  navigability  in  fact.  Fulmer 
V.  WiUiaTM,  122  Pa.  191,  1:  608 

2.  If  a  creek  above  the  ebb  and  flow  of  the 
tides,  which  is  a  tributary  of  a  navigable 
river,  is  a  navigable  stream,  it  is  a  public 
highway,  and  may  not  be  obstructed.  Mor- 
H9on  Y.  Coleman,  87  Ala.  655,  5:  884 

8.  A  fresh- water  stream  above  tidewater  is 
navigable  and  a  public  highway  only  when  it 
is  susceptible  of  being  used,  in  ordhiary  con- 
dition, lor  a  highway  of  commerce.  Id, 

4.  A  fresh-water  stream  to  be  navigable 
must,  for  a  season  or  considerable  part  of  the 
.year,  contain  a  sufficient  depth  of  water  to  fit 
It  for  transportation.  Id. 

5.  A  fresh-water  stream  having  the  requi- 
site volume  of  water  only  occasionally  as  the 
result  of  freshets,  and  for  brief  periods,  isun- 
navigable  and  private  property.  Id. 

6.  A  statute  declaring  a  river  to  be  a  pub- 
lic highway,  but  without  making  any  provision 
for  compensation  to  riparian  owners  who 
might  be  damaged  by  the  use  of  the  stream  for 
the  purposes  of  navigation,  caanot  have  the 

'effect  to  make  it  a  public  highway,  unless  it  is 
navigable  in  point  of  fact.  Olive  v.  State,  86 
Ala.  88,  4:  88 

7.  A  statute  declaring  a  stream  to  be  nav- 
igable cannot  affect  the  existing  rights  of  in- 
dividuals as  fixed  by  their  deeds.  AUen  v. 
W^r,  80  Wis.  531,  14:  861 

8.  The  Savannah  River  is  a  public  naviga^ 
ble  stream.  Lawtan  v.  Comer  (D.  C.  8.  D. 
Ga.)  40  Fed.  Rep.  480,  7:  66 
Use  for  fLotitwkgB* 

9.  To  show  that  a  stream  is  navigable 
throughout  the  year  it  is  sufficient  to  show 

■adaptability  for  the  purposes  of  navigation  or 
valuable  floatage  of  the  products  of  the  coun- 
try at  Hxe  usual  stage  of  water,  without  refer- 
*eDce  to  the  past,  present,  or  prospective  uses 
-of  the  stream  for  these  purposes.    Olive  v. 
State,  86  Ala.  88,  4:  88 

10.  A  stream  which  has  floatable  capacity 
at  certain  periods  recarrmg  with  regularity, 
and  continuing  a  sufficient  length  of  time  to 
make  it  useful  as  a  highway  for  floating  logs, 
is  navigable;  but  to  be  navigable  in  this  sense 
it  must  be  capable  of  such  floatage  as  is  of 
practical  utility  and  benefit  to  the  public  as  a 
Afghway  for  trade  and  commerce.    Haines  v. 

MaU,  17  Or.  165,  8:  609 
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11.  The  doctrine  that  a  stream  of  water  is  navi- 
gable, if  it  is  of  sufficient  extent  and  capacity 
to  fioat  logs  and  timber  from  mountainous  re- 
gions to  market,  and  may  thereby  be  utilized 
for  the  benefit  and  advanti^  of  tbe  oomma- 
nity  at  large,  cannot  be  extended  so  as  to  in- 
clude small  streams  of  only  a  few  ndles  in 
length,  altboueh  they  rise  a  few  weeks  in  the 
year  sufficient^  hien  to  be  used  to  a  limited 
extent,  by  the  application  of  artificial  means, 
to  float  logs  and  timber  a  short  distance.    Id. 

12.  Where  a  small  stream  of  water  cmly 
about  20  feet  in  width  wliere  confined  within 
its  banks,  and  about  85  In  other  placea,  ran 
across  a  farm  and  emptied  into  another  stream 
2  miles  below,  and  during  four  or  five  weeks  in 
the  year  increased  In  volume,  by  the  melting  of 
snows  In  its  vicinity,  sufficiently  to  enab&  i 
person  to  float  logs  down  it  by  stationing  i 
large  number  of  men  along  its  banks '  to  Ineak 
jams,"  by  arranging  logs  Song  the  stream  so  as 
to  confine  the  water  in  a  narrower  channel  at 
points  where  the  banks  were  not  sul&cient  to 
prevent  its  spreading  out,  and  by  oonatmcUng 
reservoirs  above,  and  opening  them  ao  aa  to 
make  a  greater  flow  in  a  given  length  of  time, 
— ^the  stream  was  not  navigable  in  the  sense 
which  made  it  a  public  easement.  Id. 

18.  The  public  in  West  Virginia  have  a 
right  to  use  as  a  highway  not  only  tidal  ilyen, 
in  which  the  tide  ebbs  and  flows,  and  fresh- 
water rivers  capable  of  being  profitably  used 
to  carry  on  commerce  in  their  natural  state 
without  artificial  improvements,  but  also  float- 
able streams, — that  is,  such  streams  as  are  capa- 
ble of  being  profitablr  used  by  the  public  in 
'heir  natural  state  to  float  logs  or  tlmbnr  or  the 
nrodncts  of  mines  or  tiUaire  to  markets  or  mills. 
Qaeton  v.  Maee,  88  W.  Ya.  14,  6:  898 

14.  To  be  a  floatable  stream  so  as  to  entitle 
the  public  to  use  it  as  a  public  highwav,  the 
stream  need  not  be  at  all  tunes  capable  of  floav 
ing  logs,  but  it  will  suffice  that,  when  the  water 
is  high,  it  is  thus  capable  for  such  a  length  of 
time  8S  would  make  it  useful  and  profitame  for 
the  public  to  so  use  it  as  a  highway  to  float  loos 
to  mill  or  market.  M, 
Lakes* 

15.  So  long  as  inland  lakes  continue  capable 
of  beiaeputto  any  beneficial  public  use  they 
are  public  waters;  and  the  definition  or  test  of 
navigability  must  be  sufficiently  broad  and 
liberal  to  include  all  public  uses,  including 
hosting  for  pleasure.  Lamprey  v.  State  (Minn.l 
52  Minn.  — ,  18:  670 

b.  Selative  Righis  of  PMie  and  Inditidiude. 

1.  In  OeneraL 

16.  On  the  admission  of  a  new  State  into 
the  Union,  the  "shore"  or  tide  lands  therein, 
not  disposed  of  bv  the  United  States  prior 
thereto,  become  the  property  of  the  State. 
Caee  v.  Loftue  (C.  C.  D.  Or.)  14  Sawy.  213, 
89  Fed.  Rep.  780,  6:  684 
Between  Idgflx  and  low  water  mark. 
See  also  infra,  107. 

17.  The  soil  under  navigable  waters  up  to 
high-water  mark  is,  in  the  State  of  Washington, 
by  express  provisions  of  the  ConsUtutioD,  as 
well  as  by  tbe  oommon-law  rule,  the  property 
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of  the  state.    JBiseribaeh  ▼.  EaifiOd,  2  Wash. 
236,  18:  688 

18.  The  owner  of  land  abutting  on  a  naviga- 
ble stream  takes  title  only  to  the  high- water 
line,  and  that  is  limited  by  the  outflow  of  the 
minimam  high  tide  between  the  spring  and 
neap  tides.  A^ew  Jersey  Zinc  dt  L  Co,  v.  M</r- 
ris  Ganal  A  Bkg.  Co.  (N.  J.  Ch.)  44  N.  J.  Eq. 
<17  Stew.)  898,  1:  188 

19.  The  State  holds  the  title  to  the  soil  in 
navigable  waters  to  low- water  mark  in  trust 
for  the  people,  and  chiefly  for  the  protection 
of  the  right  of  navigation .  Miller  v.  Menden- 
?udl,  48  Minn.  95,  8:  89  ;  Fulmer  v.  Wtl- 
liama,  133  Pa.  191.  1:  Mt 

20.  Hiffh-water  mark,  or  the  dividing  line 
between  uie  proprietors  of  lands  bordering  on 
a  naviffable  stream  and  the  State,  is  the  point 
beyona  which  the  presence  and  action  of  water 
are  so  common  and  usaal  and  so  long  continued 
in  an  cndinary  years  as  to  mark  upon  the  soil 
a  chaimcter  distinct  from  that  of  the  banks  in 
respect  to  yegetation,  as  well  as  in  respect  to 
the  soil  itself.  ^S^.  Ltmis,  I.  M.  d  8.  R.  Co.  y. 
Ramsey,  58  Ark.  814,  8;  669 
ChraT^  fi^m  river  bed. 

21.  The  title  to  lands  covered  by  riyers 
which  are  navigable  in  fact  is  in  the  btate, 
whether  the  tide  ebbs  and  flows  in  them  or  not 
Hence  the  holder  under  a  United  Sutes  patent 
of  land  bordering  on  such  riyer  cannot  main- 
tain an  action  to  recoyer  damages  for  the  re* 
moyal  of  gravel  from  the  river  bed  in  front  of 
his  land  below  high-water  mark.  Id. 

22.  A  gravel  bar  in  a  river  bed,  which  is 
covered  at  the  ordinary  stage  of  high  water,  at 
which  time  steamers  pass  over  it  in  safety,  but 
which  is  bare  at  low  water,  upon  which  no 
yeeetation  grows,  and  which  is  not  covered  by 
iiofl,  is  the  property  of  the  State  and  not  of  the 
riparian  proprietor.  Id- 
w*ant  of  land  under  water. 

28.  A  grant  of  lands  under  water  to  an  up- 
land proprietor  by  commissioners  of  the  land 
oflSce  is  not  prevented  by  the  fact  that  they 
have  been  already  included  in  a  proposed  alter- 
ation of  the  route  of  a  railroad  which  has  been 
surveyed  and  mapped.  New  York  C.  dt  H,  R. 
R.  Go.  V.  Aldridge,  186  N.  Y.  88,      17:  616 

24.  The  title  to  land  under  water  is  not  con- 
yeyed  to  a  railroad  company  under  the  Kew 
York  Act  of  1848  by  its  making  alterations  in 
its  route  so  as  to  indude  such  hmd,  and  filing 
a  map  thereof.  Id, 

2.  In  Streams  for  FkxUage, 

25.  The  riffht  of  a  riparian  owner  to  construct 
dams  and  divert  for  manufactiuing  purposes 
the  water  of  a  stream  which  is  vS&a  by  the 
public  for  floating  logs  is  limited  by  the  ex- 
tent to  which  it  can  oe  done  without  interier- 
ing  with  the  public  rights,  which  are  measured 
by  the  capacity  of  the  stream  in  its  natural 
condition.  Connecticut  River  Lumber  Co.  y. 
OUoU  Falls  Co.  65  N.  H.  290,  18:  886 

25.  The  right  of  the  public  to  float  logs  on  a 
stream  will  not  be  presumed  to  have  been  r6> 
linquished  by  the  grant  of  a  charter  to  a  manu- 
facturing corporation  giving  power  to  pur- 
chase and  hold  real  estate  on  the  stream, 
improve  the  water-power,  and  make  and  main- 
tain on  or  across  the  stream  the  works  neces- 
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sary  to  accomplish  the  corporate  objects, 
unlesB  such  relinquishment  is  absolutely 
necessary  to  the  exercise  of  the  corporate 
franchises.  id. 

27.  Legislative  authority  to  a  numuf  acturing 
company  to   purchase,  hold,   and  enjoy  the 

Sowers  and  privileges  of  a  corporation  which 
ad  been  organized  to  construct  a  canal  aiouad 
the  falls  in  a  stream  used  by  the  public  for 
floating  logs,  subject  to  the  duties  and  liabil- 
ities bmding  on  said  "rights,  powers,  and 
privileges,"  will  sublect  the  manufacturing 
corporation  to  a  limitation  which  had  been 
imposed  upon  the  company  not  to  interfere 
with  the  free  passage  of  lumber  down  the 
stream.  fd. 

28.  The  abandonment  by  the  State  of  the 
public  right  to  float  logs  down  a  stream  when 
it  grants  a  manufacturing  corporation  the 
right  to  make  use  of  the  water-power  thereon 
will  not  be  inferred  from  the  fact  that  the 
manufacturing  business  may  be  more  impor- 
tant than  the  lumber  business.  Id. 

29.  The  mere  conveyance  by  the  State  of  the 
bed  of  a  stream  which  has  been  used  by  the 
public  for  floating  logs  will  not  operate  as  a 
relinquishment  of  the  public  right  To  have 
that  effect  the  intention  must  be  distinctly  ex- 
pressed. •"  Id, 

80.  If  a  Judicial  location  of  a  log- way  over  a 
dam  which  has  been  erects  for  manufactur- 
ing purposes  becomes  necessary,  the  conve- 
nience of  the  millowners  will  be  consulted  so 
far  as  it  reasonably  may  be  without  a  violation 
of  the  public  rights.  Id, 

81.  A  mill  owner  who,  at  the  time  of  con 
structing  a  dam  on  his  own  land,  on  a  stream 
which  is  not  navigable  as  a  tidal  river,  but 
floatable  for  running  logs  at  certain  seasons  of 
the  year,  has  made  a  sufficient  sluiceway  for 
the  passage  of  all  logs  which  the  stream  will 
float  in  Its  natural  condition,  cannot  after- 
wards be  compelled  to  enlarge  the  capacity  of 
the  sluice,  in  order  to  make  it  sufficient  for  the 
floating  of  a  larger  quantity  of  logs  which  the 
stream  has  been  made  capable  of  floating  by 
the  removal  of  obstructions  therein  and  the 
use  of  dams  by  a  log  owner,  under  a  charter 
from  the  L^slature.  SlraiUm  y.  Currfer 
81  Me.  497,  8:  809 

8.  In  Great  Ponds, 

82.  Explicit  legislative  authority  is  neces- 
sary to  the  alienation  to  an  individual  of  the 
public  rights  in  the  beds  of  larre  ponds. 
Concord  Mfg,  Co.  v.  Robertson,  66  K  H.  1. 

18:  679 

88.  The  waters  of  a  great  pond  in  New  Hamp. 
shire  cannot  be  lawfully  diverted  to  the  dam- 
age of  one  owning  land  on  a  stream  flowir- 
from  the  pond.  Id. 

84.  The  tiUe  to  great  ponds  passed  under 
deeds  from  Plymouth  Ck>lony,  which  plainly 
intended  to  convey  them,  although  the  inten- 
tion appears  only  from  ^e  habendum  clauses 
of  the  deeds,  no  mention  of  them  being  found 
in  the  granting  clauses.  Watuppa  Resmoir 
Co,  y.  mai  Rieer,  154  Mass.  805,       18:  866 

85.  The  fact  that  a  town  was  incorporated 
two  years  after  the  Colonial  Ordinance  of  1647, 
declaring  the  public  rights  in  great  ponds,  be- 
came law,  with  boundaries  nearly  coincident 
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with  those  of  a  prior  priyate  land  grants  will 
not  causa  the  tenitory  embraced  thereby  to  be 
treated  as  town  property,  in  determining  the 
application  of  the  oidinance  to  ponds  situated 
therein,  where  the  town  is  not  shown  to  ha^e 
ever  assumed  proprietorship  over  the  land  or 
ponds,  and  they  appew  to  have  becoi  always 
dealt  with  as  private  property.  Id, 

36.  The  rights  in  a  sreat  pond  which  had 
been  appropriated  to  private  persons,  and  was 
held  by  them  as  private  property  at  the  time 
the  Oolonv  Ordinance  oi  1647,  declaring  the 
public  rights  in  great  ponds,  became  operative, 
were  not  affected  by  that  ordinance.  Id. 

37.  Where  a  Colony  conveyed  a  portion  of  a 
^eat  pond  to  private  owners  prior  to  the  tak- 
ing effect  of  the  Ordinance  of  1647,  which  de- 
clared the  public  rights  in  great  ponds,  neither 
it  nor  its  subsequent  grantee  of  the  remaining 
portion  could,  as  owner  and  apart  from  the 
exercise  of  sovereign  powers,  draw  off  the 
water  of  the  pond  to  the  detriment  of  the  prior 
grantees.  Id' 

3d.  Although  the  Ordinance  of  1647,  declar- 
ing the  public  rights  in  great  ponds,  became 
applicable  in  Plymouth  Coloov  as  part  of  the 
common  law,  the  fiction  that  the  common  law 
has  existed  immemorial ly  does  not  require  its 
application  to  transactions  which  arose  prior 
to  the  Province  charter  which  made  such  law 
applicable  therein.  Id. 


4.  Uu  of  Water  Front;  Wharflng  Out, 


39.  An  abutter's  use  of  the  bed  of  a  public 
water  is  governed  by  the  rule  of  reasonable- 
ness applied  to  the  facts  of  his  case.  Chncoi'd 
Mfg,  Go,  V.  Bobertdouy  66  N.  H.  1,     18:  679 

40.  The  manner  in  which,  and  the  extent  to 
which,  the  bed  of  a  public  body  of  water  can 
be  reasonably  appropriated  to  the  exclusive 
use  of  a  littoral  proprietor,  is  in  New  Hainp- 
shire  determinable  on  a  bill  in  equity.        Id. 

41.  A  riparian  owner  is  entitled  to  fill  in 
and  make  improvements  in  shallow  waters  in 
front  of  his  land  to  the  line  of  navigability;  and 
his  rights  therein  can  be  interfered  with  only 
by  the  State  for  public  purposes.  Miller  v. 
Mendsnhall,  48  Minn.  95,  8:  89 

42.  An  abutter  has  a  common-law  right  to 
improve  and  occupy  tideland  above  and  be- 
low low-water  mark,  where  it  ought  to  be 
improved  and  occupied.  Concord  Idfg.  Go,  v. 
Boberteon,  66  N.  H.  1,  18:  679 

43.  One  erecting  a  structure  below  the  edge 
of  a  public  body  of  water  without  having  the 
question  of  its  reasonableness  judicially  deter- 
mined  assumes  the  risk  of  its  being  found  to 
be   unreasonable  and  abated  as  a  nuisance. 

Id. 
Docks  or  wharves. 

44.  Under  Wash.  Const,  art.  15,  providing 
for  the  appointment  of  a  commissioner  to  es- 
tablish harbor  lines,  and  the  leasing  of  the  right 
to  build  wharves,  no  right  to  build  them  be- 
yond high-water  mark  can  be  claimed  by  a  ri- 
parian proprietor,  even  if  he  would  have  siich 
right  at  common  law.  Msenbach  v.  Hatfield, 
2  Wash.  286,  18:  638 

45.  A  riparian  proprietor  on  the  shore  of 
the  sea  or  its  arm  has  no  right,  as  against  the 
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State  or  its  grantees,  to  extend  wharves  is 
front  of  his  land  below  high- water  mark.  Id. 
But  flee  cases  following. 

46.  The  owner  of  land  abutting  on  shore 
or  tide  lands  in  Oregon,  and  not  disposed  of 
by  the  United  States  or  the  State^has  a  right  of 
access  froxn.  his  land  to 'the  water,  and  may, 
subject  to  tlie  power  of  the  Legislature,  erect 
and  maintain  a  private  wharf  for  his  own 
convenience,  so  long  as  he  does  not  materially 
interfere  with  the  rights  of  the  general  public. 
Vaeey,  Loftue  (C.  G.  D.  Or.)  14Sawy.  218.  39 
Fed.  Rep.  730.  5:  684 

47.  The  Massachusetts  Ordinance  of  1647. 
which  gave  to  the  proprietor  of  the  upland 
property  m  the  shore  between  hig^  and  low 
water  mark,  secured  to  such  propirietor,  not 
merely  an  easement,  but  a  property  in  the  land 
in  fee,  with  power  to  reclaim  it  by  building 
wharves  so  as  to  exclude  navigation,  provided 
he  did  not  cut  off  his  neighbors'  aooess  to  their 
houses  or  lands.  Mgnry  t*  JMburj/port 
149  Mass.  582.  6:  179 

48.  An  owner  of  land  bounded  by  navigable 
waters  is  entitled  to  build  wharves  out  to 
such  a  depth  of  water  as  will  enable  ships 
and  vessels  navigatimr  to  touch  at  such 
wharves  and  receive  and  discharge  £reigbt. 
and  has  the  right  to  use  the  shore  in  front  of 
his  land  for  any  purpose  not  inconsistent  with 
the  rights  of  the  public.  Parker  v.  TFerf 
CoQAi  Packing  Co,  17  Or.  510,  5:  61;  7^- 
mer  v.  TTiffuwiw,  ,122  Pa.  191,  1:  60S 
49.  A,license,  under  the  Kew  Jersey  Wharf  Aci 
of  1891,  confers  no  right  on  the  licensee,  tmles 
he  owns  the  upland  abutting  on  tidewater. 
New  Jersey  Zinc  &  Iron  Co.  v.  Morris  Canai  ^ 
Bkg.  Co.  44  N.  J.Eq.  (17  Stew.)  398,     1:  188 

50.  Under  a  local  custom  in  New  Jersey 
which  has  the  force  of  established  law,  Uie 
owner  of  land  abutting  on  a  navigable  stream 
has  a  license  to  fill  in  and  dock  out  on  the  pub- 
lic domain  in  front  of  his  land,  to  such  an  ex- 
tent as  does  not  interfere  witib  public  rights. 

Id. 

61.  Wharves  or  channels  extending  below 
low-water  mark  may  be  made  by  the  proprietor 
of  land  adpoining  navigable  water,  to  connect 
himself  with  sucli  water,  so  long  as  he  does 
nothing  to  interfere  with  the  free  navigation  of 
the  waters.      Prior  v.  Sioartg,  62  Conn.  132, 

18:  668 

52.  The  designation  of  land  under  navigable 
water  for  the  planting  of  and  cultivation  of 
oysters,  under  Conn.  Gen.  Stat.  §§  2348,  23^. 
does  not  destroy  the  right  of  an  adjoining 
owner  to  build  wharves  or  dig  channels  below 
low- water  mark  in  front  of  bis  land,  for  the 
purpose  of  connecting  himself  with  navigaUe 
water.  Id. 

53.  The  establishment  of  a  dock  or  harbor 
line  in  pursuance  ot  legtMttlve  authority  Is  to 
be  conslnied  as  givine  v>  the  owners  of  the 
upland  the  privilege  or  filling  in  and  bull  dine 
out  to  such  line.  Miller  y,  MendenhaU.  43 
Minn.  95,  8:  89 

c.  ObetrucUon, 


54.  The  right  of  the  citjr  of  New  York  to 
erect  structures  in  the  navigable  waters  of  (he 
state  is  subject  to  the  sovereign    authority 
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over  sach  highways.      BedUno  y.  Nmo   York 
Floating  Dry  Dock  (^.  112  N.  Y.  268. 

8:  689 
CXi.  A  state  lerislature  may  authorize  the 
building  of  a  bridge  or  otber  structure  tending 
to  obstruct  the  navigation  of  a  nayisable  river 
which  is  idtogether  within  its  own  boundary; 
and  it  is  only  when  Congress,  by  virtue  of  the 
constitutiona^provison,  acts  as  to  such  obstruc- 
tions, that  its  will  must  be  obeyed  so  far  as 
may  be  neceasanr  to  ensure  free  navigation. 
Qreen  dB.R  mw,  Oo,  v.  Chesapeake,  O,  d  8. 
W.  It  Co,  a  Inters.  Com.  Rep.  615,  88  Ky.  1. 

8:  640 

56.  The  Green  &  Barren  River  Navigation 
Company,  by  the  Kentucky  Act  of  March  9. 
1868,  leasing  to  it  the  "Green  &  Barren  River 
line  of  navigation  and  their  tributaries,  together 
with  the  grounds,  houses,  waterworks,  rents, 
profits,  tools,  machinery,  implements,  and  ap- 
purtenances, and  all  the  franchises  thereunto 
belonging  or  appertaining/'  acquires  only  the 
improvements  belonging  to  the  State  in  its  cor- 
porate capacity,  as  distinguished  from  what 
was  subject  to  public  use  under  common  right, 
and  does  not  acquire  any  exclusive  right  of 
navigation.  Therefore  it  has  no  right  of  action 
airainst  a  railroad  company  for  the  obstruction 
of  navigation  by  repairing  a  brid^,  where  this 
was  done  under  a  license  which  was  valid 
against  the  pabllc,  and  the  Improvements  in- 
cluded in  the  lease  were  not  injxured  or  inter- 
fered with.  Id. 

57.  The  obstruction  of  navigation  by  the  re- 

§  airing  of  a  bridge  over  a  river  In  replacing  a 
raw  span,  which  bridge  is  maintained  under 
lawful  authority,  creates  no  right  of  action  in 
favor  of  parties  entitled  to  navigate  the  river, 
if  the  repairs  are  made  in  such  a  manner  as 
not  unreasonably  to  obstruct  the  navigation, 
although  it  was  possible  to  have  opened  the 
draw  and  constructed  the  new  one  upon  the 
edge  of  the  river,  thus  avoidioi;  all  obstruction 
to  navigation,  but  which  would  have  involved 
unreasonable  delay  and  expense.  Id, 

58.  There  can  be  no  prescriptive  right  to 
maintain  or  continue  an  obstruction  to  the 
navigation  of  a  public  atream.  Olive  v.  Staie^ 
86  Ala.  88,  4:  88 

59^  A  wire  cable  used  as  a  guide  across  the 
Wallamet  River  by  a  ferry  boat  of  the  Albina 
Ferry  Company,  when  held  up  within  ll^feet 
of  the  surface  of  the  water  at  18  feet  from  the 
end  of  the  boat  and  150  feet  from  the  shore, 
in  water  over  80  feet  in  depth,  in  the  vicinity 
of  the  approach  of  seagoine  vessels  to  the  Ir- 
ving dock  in  East  Portland,  is  a  material  ob- 
struction to  navicntion,  and  unlawful,  unless 
sanctioned  by  the  Legislature.  27m  Imperial 
(1).  C.  D.  Or.)  88  Fed.  Rep.  614,  18  Sawy. 
639,  8:  884 

II.  Water  Rights  and  Easements  as  be- 
TWBKN  Individuals. 

a.  Riparian  Rights  in  General, 

See  also  supra,  21. 

60.  An  between  themselves,  riparian  owners 
on  a  navigable  stream  are  owners  of  the  soil, 
and  are  lx>und  to  observe  the  obligations  that 
4now  out  of  their  ownership  and  their  proz- 

See  Index  to  Notes  Preoedlngw 


imity  so  as  not  to  injure  just  rights.  FkUmer 
V.  WiUiams,  122  Pa.  191,  1:  608 

61.  Riparian  rights  in  the  several  states  are 
settled  by  the  respective  states  for  themselves. 
Msenbaeh  v.  Hatfield,  2  Wash.  236.  18:  688 
See  also  Conflict  of  Laws,  2. 

62.  A  condemnation  by  a  railroad  corpora- 
tion of  upland  abutting  upon  water  embraces 
also  the  mcidental  rip^irlan  right  of  improve- 
ment and  occupancv  of  the  submerged  land, 
although  no  sped^c  mention  is  made  of 
riparian  rights.  Hanford  ▼.  8t,  Paul  &  D.  R, 
Co.  48  Minn.  110,  7:  788 

68.  The  owner  of  adjoining  uplands  does  not 
lose  his  character  as  such,  so  as  to  defeat  hit 
right  to  obtain  a  grant  of  lands  under  water, 
by  a  conveyance  of  land  partly  above  and 
partly  below  high-water  mark  to  a  railroad 
company  which  can  use  the  land  only  for  street 
purposes,  although  he  conveys  the  fee.  Aete 
York,  C.  db  H.  H.  R.  Co.  v.  Aldridge,  185  N. 
Y.  88,  IT:  616 

64.  An  inland  block  purchased  according 
to  a  map  showing  blocks  and  streets  between  it 
and  navigable  waters  and  under  shallow  water 
does  not  acquire  as  an  incident  riparian  rights 
to  reclaim  and  improve  the  lands  under  water 
opposite  it,  by  the  gradual  wearing  away  of 
the  shore  until  the  shore  line  reaches  it.  Oil- 
bert  ▼.  Eldridge,  47  Minn.  210,  18:  41 1 

65.  One  having  valuable  improvements  on 
tide-lands  in  actual  use  for  commerce,  trade, 
and  business,  prior  to  Wash.  Act  March  26, 
1890,  has  a  right,  as  against  the  riparian  pro- 
prietor, who  nas  never  erected  any  improve- 
ments on  the  shore,  to  maintain  them  as  they 
were  on  the  passage  of  that  Act,  but  not  to  en- 
large then  prior  to  purchase  of  the  lands  from 
the  state.    Msenbaeh  v.  HatfiM,  2  Wash.  286, 

18:  688 
Aeeeee  to  waiter. 

66.  Shutting  off  the  access  of  a  riparian  own- 
er to  navigable  waters  by  construction  of  a 
railroad  embankment  across  the  water  front 
entitles  him  to  such  damages  as  he  may  there- 
by sustain,  unless  he  has  granted  the  right  or 
it  has  been  obtained  hr  the  power  of  eminent 
domain.  Rumeey  v.  ihw  York  db  N.  B.  R.  Co. 
138  N.  Y.  79.  16:  618 

67.  Where  the  owner  of  land  on  a  navigable 
river,  by  debris  from  a  quarry,  pracUcally 
closes  the  main  channel  and  diverts  it  to  the 
further  side  of  an  island,  with  malicious  intent 
to  deprive  the  riparian  owner  below  of  the  use 
of  the  stream  for  mill  purposes,  for  which, 
without  authority,  he  had  constructed  a  dam 
across  the  channel,  the  latter  is  entitled  to  no 
damages  for  the  loss  of  the  water-power  as 
such,  but  is  entitled  to  recover  for  the  dep- 
rivation of  convenient  access  to  the  river  for 
purposes  of  navigaiion,  fishing,  or  for  domes- 
tic or  other  proper  purposes.  Fulmer  v. 
Williams,  122  Pa.  191,  1:  608 

68.  An  owner  of  land  situated  in  the  vicin- 
ity of  tide-water  has  not  the  right  to  have  the 
water  flow  over  the  premises  of  others  owning 
flats  or  the  shore  between  hiffh  and  low  water 
marks  to  his  own  land.  Henry  v.  Newbnryport, 
149  Mass.  582,  5:  179 

69.  The  owners  of  lands  not  accessible  by 
navigation  from  the  sea  has  no  cause  of  com'- 
plaint  because  of  beine  deprived,  by  the  erec- 
tion of  wharves  or  by  uie  filling  up  of  flats,  of 
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the  ebb  and  flow  of  the  tide  to  bis  premises,  or 
the  riffht  thereby  to  drain  over  the  lands  of 
others.  Id. 

70.  Mass.  Stat.  1866,  chap.  149,  as  embod- 
ied in  Mass.  Pub.  Stat.  chap.  9,  giving  to  the 
harbor  commissioners  the  care  and  supervision 
of  the  tide* waters  and  the  flats,  confers  no  ad- 
ditional rights  upon  adjacent  or  coterminous 
proprietors.  Id. 
AeeretioiiB. 

See  also  tn/Va,  107. 

71.  There  is  no  vested  right  to  future  ac- 
cretions to  land.  EisenboM  v.  Hatfield,  2 
Wash.  286,  12:  6S8 
FUts. 

72.  Flats  in  the  bed  of  a  channel  into  which  the 
tide  flows,  but  from  which  it  wholly  ebbs  at 
low  water,  where  they  are  between  separate 
channels  of  a  fresh-water  stream,  are  to  be 
divided  in  Massachusetts,  by  analogy  to  lands 
on  a  fresh-water  stream,  between  riparian  own- 
ers, to  whom  the  title  thereto  is  given  by  the 
Colonial  Ordinance  of  1641-47,by  straight  lines 
from  the  points  where  the  division  lines  of  the 
owners  end  on  the  bank  drawn  to  and  at  right 
angles  with  the  centre  line  of  the  tidal  chan- 
nel at  the  ordinary  stage  of  the  waters.  Ta/p- 
pan  V.  BaUan  Water  P&w9t  Co.  167  Mass.  24, 

16:  858 
Severanee  from  upland. 
78.  There  may  be  a  severance  of  an  abutter's 

Brivate  right  of  use  and  occupation  in  a  pub- 
c  body  of  water,  from  his  adjoining  upland. 
Concord  Mfg.  Co.  v.  BoberUon,  66  N.  H.  1, 

18:  679 

74.  Riparian  rights  of  the  owner  of  lands 
upon  the  shore  of  navigable  waters,  to  reclaim 
and  oocupv  land  under  shallow  water,  may  be 
dissodated  from  the  upland  by  the  owner,  so 
that  conveyance  of  the  upland  will  not  include 
such  rights.  Oilbert  v.  Eldridge,  47  Minn. 
210.  18t  411 

75.  An  owner  of  upland  on  the  shore  of 
navigable  waters,  who  plats  the  same  and  the 
land  under  water  into  blocks  and  streets,  dis- 
sociates his  riparian  rights  from  the  upland,  so 
that  they  do  not  pass  by  the  conveyance  of 
upland  lots.  Id, 

76.  The  right  of  a  riparian  proprietor  upon 
navigable  waters  to  improve,  reclaim,  and  oc- 
cupy the  submerged  lands  out  to  the  point  of 
navigability,  although  originally  incident  to 
the  riparian  estate,  may  be  separated  there- 
from and  be  transferred  to  and  enloyed  bv 
persons  having  no  interest  in  the  onginal  ri- 
parian estate.  Hanford  v.  8t.  Paul  £  D.  B. 
Co.  48  Minn.  110,  7:  788 

77.  Where  owners  of  upland,  after  the  es- 
tablishment of  a  dock  line,  adopted  a  survey 
and  plan  of  improvement  for  the  use  and  occu- 
pation, to  such  line,  of  the  submerged  land 
abreast  of  the  upland  owned  by  them,  they  had 
^e  right  to  transfer  to  other  parties  the  same 
rights  which  they  had  within  the  dock  line, 
and  bind  themselves  and  their  ^antees  of  the 
upland  by  appropriate  covenants  against  inter- 
ference with  the  rights  in  the  submerged  land 
thus  transferred.  MiUer  ▼.  Mendenhall^  48 
Minn.  95,  8:  89 

78.  A  riparian  owner  conveying  land  may 
reserve  to  himself  the  right  to  bund  wharves 
out  into  the  water  from  such  land.     Parker  v. 

West  Coast  Packing  Co.  17  Or.  510,        6:  61 1 

See  Index  to  Notes  Pveoedin^* 


79.  The  right  to  a  dock  between  low- water 
mark  and  the  channel  of  Acushnet  River  may 
be  reserved  under  Mass.  Acts  1806,  chap.  18, 
authorizing  owners  to  build  and  extend 
wharves  below  low-water  mark  in  said  river, 
on  conveyance  by  the  owner  of  the  adjacent 
land  to  low-water  mark  or  a  point  below  it. 
Hastitigt  v.  QrirMfvaw^  158  Mass.  497. 

18:  617 

b.  As  to  Slrsams  in  Oenerul. 

80.  Every  riparian  owner  has  a  private 
property  right  to  the  reasonable  use  of  running 
water,  quaUfled,  however,  by  the  requiremen: 
that  it  must  be  enjoyed  with  refereooe  to  the 
sitniiur  rights  of  tueir  riparian  owners,  d- 
MM  V.  Ettfaula  Water  C;^.  86  Ala.  587, 

4:  672 

81.  Each  riparian  owner  is  entitled  to  a 
reaiionable  usb  oi  ihe  water  for  domestic,  agri- 
cultural, and  manufacturing  purposes,  so  far 
as  it  is  reasonable,  conformable  to  the  usages 
and  wants  of  the  community,  and  having  re- 
gard to  the  progress  of  improvement  in  hy- 
draulic works,  and  not  inconsistent  with  a 
like  reasonable  use  by  the  other  proprietora  of 
land  on  the  same  stream  above  and  below. 

In. 

82.  Where  a  riparian  owner,  seeking  an  in- 
junction against  diversion  of  the  water,  is 
shown  to  make  no  special  use  of  the  stream, 
and  it  appears  that  the  water  is  of_Kreat  im- 
portance to  defendant,  defendant  wrll  not  be 
enjoined  from  consuoiing  water  which  plain- 
tiiz  does  not  use,  but  may  be  restrained  from 
using  the  water  to  the  sensible  damage  of 
plaintiff  for  any  purpose  for  which  he  may,  at 
present  or  in  the  future,  use  the  water.      Id. 

88.  Where  a  stream  flows  through  two  ad- 
loining  tracts  of  land,  the  proper^  of  dif- 
ferent owners,  and  in  the  bed  of  the  stream  on 
the  upper  tract  there  was  a  natural  ledge  of  rock 
which  retarded  the  flow  of  the  water  so  as  to 
protect  Uie  lower  tract  from  overflow,  the  pro- 
prietor of  the  upper  had  no  risrht  to  remove 
such  ledge  of  rocK,  and  thereby  so  vary  the 
natural  now  of  the  stream  as  to  occasion  dam- 
age to  the  lower  tract  by  causing  water  and 
sand  to  overspread  portions  of  the  same.  Which, 
but  for  the  alteration,  would  not  be  ao  affected. 
And  this  is  true,  although  there  be  no  damage 
at  the  point  where  the  stream  enters  the  lower 
tract,  but  only  further  down.  Grant  ▼.  Kug- 
tar,  81  Ga.  687,  8:  606 

84.  A  riparian  owner  has  no  rieht  of  action 
for  the  wasning  away  of  the  soil  at  the  banks 
and  bottom  of  a  stream  across  his  land.  In  con- 
sequence of  the  increased  flow  of  water  at  cer- 
tam  times,  occasioned  by  a  dam,  made  with 
legislative  authority,  for  the  purpose  of  facili- 
tating the  driving  of  logs.  Brooka  t.  Cedar 
Brook  A  S.  C,  B.  Imp.  Co.  82  Me.  17,  7:  460 

85.  One  who  has  taken  water  of  a  stream 
from  the  original  channel,  and  has  continued 
to  divert  andf  enjoy  it  beyond  the  limit  of  the 
Statute  of  Limitations  as  to  real  actions,  can- 
not afterwards  be  permitted  to  restore  it  to  its 
original  state,  when  it  will  have  the  effect  of 
destroying  or  materially  injuring  the  property 
through  or  bv  which  it  formerly  flowed.  Ma- 
tliewson  V.  Hoffman^  77  Mich.  420,        8:  849 

86.  A  water  company  organized  under  the 
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Pennsylyania  Act  of  1874  for  the  aUeged  pur- 
pose of  supplying  a  borough  with  water  has 
no  right  to  apply  the  water  to  the  use  of  an- 
other municipality  or  industries  remote  from 
that  borough,  as  against  riparian  owners,  or 
another  borough  which  has  lawfully  acquired 
the  right  to  use  the  water.  Haupf$  Ajmecd 
125  Pa.  211,  8:  686 

87.  Dwellers  in  towns  and  villages  watered 
by  a  stream,  as  well  as  the  riparian  owners, 
may  use  the  water,  provided  they  have  access 
to  the  stream  by  means  of  a  public  highway. 

Id. 

88.  A  creek  flowing  in  a  zigzag  direction 
through  a  municipal  corporation,  and  which 
is  fed  by  mountain  springs,  and  swollen  at 
times  by  sudden  raina  and  melting  snows,  is, 
at  least  so  far  as  it  interferes  with  and  crosses 
the  streets  and  alleys  of  the  cit^,  within  its  con- 
trol and  sublect  to  its  municipal  power,  al- 
though the  city  may  not,  perhaps,  be  author- 
ized to  divert  it  from  land  and  lots  of  persons 
who  may  insist  upon  their  rights  as  to  the  nat- 
ural channel  oi  the  stream.  MeOuire  v. 
Bapid  City,  6  Dak.  846,  6:  76S 

89.  The  right  of  the  owner  of  land  border- 
ing on  a  stream  to  use  it  as  a  pasture  in  a  rea- 
sonable war  is  not  affected  by  the  fact  that  the 
waters  are  thereby  made  uoflt  for  use,  although 
the  waterworks  of  an  incorporated  company 
have  been  established  lower  down,  to  supply 
the  public  with  water  from  that  stream.  Bel- 
friehy.  OcUonsviOe  Water  Co.  74  Md.  269, 

18:  117 

90.  One  who  narrows  a  stream  by  driving 
piles  and  filling  out  to  them  in  order  to  protect 
his  abuttlnr  land  is  liable  for  injuries  hereby 
caused  by  flooding  in  time  of  freshet  to  land 
on  the  opposite  side  of  the  stream.  Harithem 
V.  Chaddock,  186  N.  Y.  116,  17:  486 

c  Friar  Appropriation. 

91.  The  doctrine  of  prior  appropriation, 
under  the  Act  of  Congress  of  1866,  applies  to 
the  public  lands  of  the  United  States.  Ourti* 
V.  La  Orande  Hydraulic  Water  Co,  20  Or.  84, 

10:  484 

92.  The  common-law  doctrine  of  riparian 
rights  is  unsoited  to  the  condition  of  the  State 
of  Nevada;  and  a  case  in  that  State  involving 
the  right  of  a  riparian  proprietor  to  the  waters 
of  a  river  should  be  determined  by  the  appli- 
cation of  the  principles  of  nrior  appropriation. 
Eemo  dmeUing,  M.  d  B  Works  v.  Bteeenatm 
20  Nev.  269,  4:  60 

98.  Priority  of  use  of  the  water  of  a  natural 
stream  ^ves  superiority  of  right,  as  between 
those  using  the  water  for  the  same  beneficial 
purpose,lrrespectiye  of  the  mode  of  diversion, 
under  the  Colorado  constitutional  provision 
that  priority  of  appropriation  shall  determine 
the  right  to  use  the  water  of  a  natural  stream. 
Farmers  High  Line  Canal  v.  Southioorth,  18 
Colo.  Ill,  4:  767 

94.  The  appropriation  of  water  to  a  bene- 
ficial use  by  consumers  receiving  it  through  a 
ditch  belonging  to  a  public  carrier  of  water  is 
accomplished  at  the  time  the  water  is  actually 
used  beneficially  by  the  consumer;  and  con- 
sumers thereof  are  not  necessarily  upon  an 
equality,  but  may  have  different  priorities  of 
right.  Id. 

See  IndAz  to  JXoimm  Preoediaf  • 


96.  Under  the  Colorado  constitutional  pro- 
vision that  priority  of  appropriation  shall  de- 
termine the  right  to  water  of  a  natural  stream, 
the  water  is  not  "appropriated"  until  it  is  ap- 
plied to  some  beneficial  use.  Id, 

96.  Under  the  Colorado  constitutional  provi- 
sion "that  priority  of  appropriation  shall  give 
the  better  right  as  between  those  usins  water  for 
the  same  purpose,"  the  statute  decuring  that 
if  at  any  time  a  ditch  or  reservoir  shall  not  be 
entitled  to  a  full  supply  of  water  from  a  nat- 
ural stream,  the  water  carried  into  the  ditch 
shall  be  divided  pro  rata  among  those  entitled 
to  it,  has  no  application  to  a  case  in  which 
ditches  or  canals  constructed  at  different  times, 
and  the  consumption  of  water  from  which  does 
not  date  from  the  same  time,  are  consolidated 
under  one  management;  but  the  oonsumera 
have  individual  priorities  according  to  the  date 
of  the  commencement  of  their  benSficia]>uae  of 
the  water.  Id. 

97.  Two  years'  delay  in  constructing  a  ditch, 
and  the  fact  that  water  is  not  at  present  needed 
for  irrigation,  show  a  virtual  almndonment  of 
the  right  to  water  for  that  purpose.  BeU  v. 
Lambom,  18  Colo.  346,  80:  841 

d.  Surface  Water, 

98.  Surface  water  on  one's  premises,  in- 
cluding that  which  has  been  thrown  thereon 
from  higher  levels  by  embankments,  ditches, 
drains,  and  culverts,  may  be  lawfully  turned 
and  diverted  from  his  land  to  the  land  of  a<c- 
other;  and  the  only  remedy  of  the  latter  is  to 
pass  it  'OB  again  to  other  lands.  Johnson  v 
Chicago,  St,  P.  M,  d  O,  B  Co.  80  Wis.  641, 

14:  496 

99.  Overfiow  water  from  a  river  may  be 
kept  off  from  land  at  a  distance  from  the  river 
by  a  barrier  or  embankment,  although  this  may 
set  it  back  on  land  nearer  the  river,  if  the  own- 
er of  the  latter  will  not  co-operate  with  those 
behind  him  in  erecting  a  levee  on  the  bank  to 
protect  all  the  lands  from  such  overflow.  Jtfc- 
Daniel  v.  Cummings,  88  Cal.  615,        8:  575 

100.  An  easement  for  the  discharge  of  sur- 
face water  upon  lower  land  adjoining  is  not 
given  bv  Cal.  Code  Civ.  Proc.  ^  801.  That 
hection  U  a  mere  definition  of  easements  ap- 
purtenant, and  does  not  prescribe  or  regulate 
the  manner  of  acquiring  them.  Id. 

101.  A  drain  made  by  adjoining  proprietors 
across  their  lands,  to  conduct  the  waters  that 
were  naturally  drained  by  a  swale  running  in 
the  same  direction,  cannot  be  stopped  up  or  its 
course  changed  by  the  lower  proprietor  with- 
out Uie  consent  of  the  other,  slter  it  has  been 
acquiesced  in  by  all  parties.  Vannest  v. 
Fleming,  79  Iowa,  688,  8:  877 
See  also  License,  5,  6. 18. 

102.  The  fiow  of  water  through  tile  drains 
along  swales  on  one's  own  land  for  carrying 
water  therefrom  to  a  ditch  into  which  it  nat- 
uially  drains,  and  which  has  been  formed  by 
the  action  of  the  water,  cannot  be  obstructed 
by  a  lower  proprietor  by  damming  the  ditch 
on  his  own  land,  so  as  to  cause  the  water  to  set 
back  into  the  drains  and  form  a  pond  on  the 
land  of  the  upper  proprietor,  even  if  the  dam 
is  no  higher  than  the  natural  surface  of  the 
swales.     Wharton  v.  Stevens,  84  Iowa,  107, 

15:  680 
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103.  A  railroad  company  which  for  the  pur- 
peee  of  properly  ceii8lriictte«  Its  roadbed,  takes 
earth  from  one  part  of  its  premises  and  uses  it 
upon  the  roadbed,  thus  leaTing  an  excayation 
or  ditch  on  each  side  of  it  for  a  number  of  miles 
through  low  and  wet  land,  with  seyeral  cul- 
verts from  the  embaakment,  in  consequence  of 
which  considerable  quantities  of  water  are  car- 
tied  through  the  onlverts  and  ran  orer  lands  of 
other  persons, — ^is  not  liable  for  injuries  occa- 
sioned by  such  surface  water,  although  except 
for  such  ditch  and  culyerts  it  would  not  have 
been  thrown  on  such  land.  Jvtian  v.  Bt,  Paul, 
M,diM.R,  Co,  42  Minn.  172.  6:  678 

104.  A  municipal  corporation  has  no  more 
right  than  a  private  person  to  collect  surface 
water  into  drains  and  discharge  it  in  a  volume 
upon  the  land  of  an  adjoining  owner,  although 
it  formerly  flowed  over  such  lands.  Rf/chUeki 
V.  at,  LauU,  98  Mo.  407,  4:  594 

e.  Lakes  and  Pond», 

105.  The  title  to  land  under  the  waters  of 
small  inland  lakes  and  ponds  is  presumed  to 
belong  to  the  proprietors  of  adjoining  uplands. 
Gouverneur  v.  National  lee  Co,  184  K  Y.  855, 

18:  696 

106.  A  patent  by  the  United  States  for  land 
forming  the  bed,  or  former  bed,  of  a  mean- 
dered lake,  after  all  the  lands  bordering  there- 
on have  been  disposed  of  by  patent  without 
reservation  or  restriction,  is  void  and  inopera- 
tiye,  as  there  is  nothing  to  convey.  Lamprey 
V.  State,  62  Minn.  — .  18:  670 

107.  If  a  lake  is  navigable  in  fact  its  waters 
and  bed  belong  to  the  state  in  its  sovereign 
capacity,  and  a  riparian  ps  ten  tee  takes  the  fee 
onl^  to  the  water  line,  but  with  all  the  rights 
incident  to  riparian  ownership  on  navigable 
waters,  including  accretions  or  relictions.  Id. 

108.  A  non-navigable  inland  lake  is  the  sub- 
ject of  private  ownership;  and  wbere  it  -' 
owned,  neither  the  public,  nor  an  owner  of  ad- 
jacent lands  whose  title  extends  only  to  the 
margin  thereof,  have  a  right  to  boat  upon,  or 
take  flsh  from,  its  waters.  Lembeek  v.  Nye 
47  Ohio  St.  336,  8:  678 

109.  A  riparian  proprietor  of  an  inland  non- 
navigable  lake  is  of  right  entitled  to  tbe  use  ot 
the  water  therein  for  domestic  and  agricultural 
purposes  connected  with  the  adjacent  land  up- 
on which  he  may  reside  or  be  engaged  in  cul- 
tivating. Id. 
Great  ponds. 

110.  Owners  of  mills  on  a  stream  flowing 
from  a  great  natural  pond  or  lake  have  no 
right  to  lower  the  outlet  and  draw  down  the 
water  in  the  pond  or  lake  below  its  natural 
low-water  line.  Hsmald  v.  Knox  Woolen  Go. 
82  Me.  48.  7:  469 

111.  The  right  to  divert  water  of  a  stream, 
under  Me.  Rev.  Stat.  chap.  92,  g  1,  does  not 
include  the  right  to  lower  the  outlet  of  a  great 
natural  pond  or  lake,  and  lower  the  surface 
of  the  water.  Id. 

112.  The  title  to  a  great  pond  which  had  been 

£  an  ted  to  a  town  previously  to  the  psmage  of 
ass.  Code  1647,  but  which  had  not  at  that 
time  passed  to  a  private  person,  could  not  there- 
siter  be  transferred  to  any  private  person  or 
persons;  and  any  deed  attempting  to  make  such 
transfer  is  void.  Attorney- General,  Mann,  v. 
Bevere  Copper  Co.  152  Mass.  444,  9:  610 

See  Index  to  Notes  Preeedliig!» 


118.  Private  rights  in  great  ponds  could  be  ac- 
quired by  prescription  duringtbe  interval  be- 
tween the  passage  of  Mass.  rtev.  Stat  1885, 
chap.  119,  §  12,  making  the  Statute  of  Limi- 
tations of  real  actions  applicable  to  suits 
brought  by  or  on  behalf  of  the  Gommonweelth, 
and  Mass,  fitat.  1867,  chap.  275,  providing  that 
such  statute  should  not  apply  "to  any  property, 
right,  title,  or  interest  of  the  Commonwealth 
below  high- water  mark  or  in  the  Qreat  FoodM, 

Id- 

114.  Under  the  Colony  Ordinance  of  1647, 
which  is  still  in  force,  with  some  changes,  in 
Massachusetts,  the  State  owns  the  great  ponds 
in  its  borders  as  public  property  held  in  trust 
for  public  uses;  and  the  rights  of  proprietors 
owning  land,  either  on  one  of  these  ponds  or  on 
any  stream  flowing  from  it,  cannot  be  decided 
by  the  rules  of  the  common  law  applicable  to 
ordinary  streams.  It  has  not  only  the  jus  pri- 
ea^m,— the  ownership  of  the  soil,— but  also  the 
;iMpt^Mttm.— the  right  to  oonlrol  and  regulate 
the  public  uses  to  which  the  ponds  shall  be  ap- 
plied,— and  may  appropriate  the  waters,  or  au- 
thorize a  city  or  town  to  do  so,  without  com- 
pensation to  the  littoral  owners  on  the  ponds 
or  on  streams  flowing  from  them.  Wattup>i 
Beservoir  Co.  v.  Fail  River,  147  Mass.  548, 

1:  466 

115.  A  licensee  from  the  state,  of  the  right 
to  use  the  waters  of  a  great  pond,  will  be  prtv 
tected  in  such  right  as  against  one  who  is  re- 
moving such  water  without  authority ;  espe- 
cially where  the  licensee  has  erected  valuable 
mills,  and  has  had  the  exclusive  use  and  con- 
trol of  the  waters  in  their  operation  for  a 
period  of  sixty-five  years.  Proprietore  of 
Mills  V.  Braintree  Water  Supply  Co.  149  Mas?. 

478,  *s  «*'8 

1 1 6.  That  a  corporation  owns  land  borderin g 
upon  one  of  the  great  ponds  of  the  State  does 
not  authorize  it  to  draw  the  water  therefrom, 
to  be  used  in  furnishing  a  water  supply  to  the 
inhabitants  of  a  certain  township,  althou^  the 
corporation  was  created  to  f umiah  soda  sop- 

ply.  ^     ^rf- 

117.  A  person  cannot  draw  water  from  a 

pond  by  percolation,  if  he  has  no  right  to 
draw  it  therefrom  directly.  Id. 

118.  A  corporatloncannot  appropriate  to  its 
own  use  waters  collected  in  another  of  the  great 
ponds  of  the  State,  which  is  situated  within  a 
certain  township  in  which  a  portion  of  the 
pond  granted  is  also  situated,  under  a  charter 
granting  the  right  to  "  take  the  waters  oi 
Great  Pond  .  .  .  and  the  waters  of  any 
spring  or  artesian  or  driven  wells"  Within  such 
town  **  and  the  water  rights  connected  there- 
with," excepting  a  certain  spring;  but  it  mar 
appropriate  waters  in  springs,  etc ,  within  the 
watershed  of  such  pond,  which  have  not  yet 
reached  it.  Id. 


f.  Springe;  WeUs;  Underground  Our- 

rente. 


119.  The  purchase  of  land  including  a 
spring  will  not  justify  diverting  it  from  its 
natural  channel  to  supply  a  city  with  water. 
Lord  V.  Meadvaie  Water  Co.  135  Pa,  122, 

8:  808 

120.  The  right  to  appropriate  running  water, 
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^ven  by  Cal.  CIt.  Ckxle,  §  1410,  does  not  ap- 
ply to  a  spring  fed  by  percolating  waters  which 
seep  into  it  from  swamp  or  wet  land.    Souths 
4rn  P,  B,  Co.  ▼.  I>uf<mT,  95  Cal.  615,  19:  98 

121.  One  has  the  right  to  dig  trenches  upon 
bis  own  land  for  a  useful  purpose,  although 
percolating  waters  are  thereby  diverted  from 
a  spring  from  which  others  obtain  a  water 
aupply  and  from  which  a  natural  stream  of 
water  has  flowed,  where  his  trenches  do  not 
intercept  any  natural  stream,  either  surface  or 
subterranean.  Id, 

122.  Interrupting  the  flow  of  water  to  h 
aprine  on  ane's  own  land  by  digging  a  well 
«nd  ditches  thereon  constitutes  an  unlawful  di- 
Tersion  of  the  water  from  the  spring,  where 
«n  Implied  grant  of  the  use  of  the  waters  of 
the  spring  has  been  made  to  the  grantee  of  an 
Adjoining  farm.  Paine  ▼.  Chandler,  184  N. 
Y.  S«5,  19:  99 

128.  The  grant  of  an  easement  to  draw  water 
from  a  well  by  a  pipe  laid  in  the  ground  as 
used  at  the  time  of  the  grant,  through  which 
pipe  the  water  flowed  by  grayitation,  does  not 
preclude  the  grantor  or  his  snbsef  uent  vendee 
from  digging  another  well  or  reserrair  on  his 
own  land,  although  the  result  may  be  to  destroy 
the  value  of  the  easement  by  diversion  of  the 
water  which  fomerly  peioolated  into  the  well. 
Dans  V.  Spaulding,  157  Mass.  481,   19:  108 

124.  The  distinction  between  the  rights  in 
mvrfftce  and  in  subterranean  waten  in  not  found- 
ed on  the  fact  of  their  location  above  or  below 
^ound,  but  on  the  fact  of  knowledge,  actual 
#r  reasonably  acquirable,  of  their  existence,  lo- 
cation, and  course.  OMina  v.  CAartier*  VaVeu 
Oa$  Co.  181  Pa.  148,  6:  880 

125.  Damages  for  injuries  to  wells  of  clear 
fresh  water  by  the  rising  and  mixing  of  salt 
"water  from  a  lower  stratum,  caused  by  boring 
for  gas  or  oil,  may  be  recovered  from  the  party 
boring,  if  he  knew  or  ought  to  have  known  of 
the  existence  of  the  stratum  of  clear  water,  and 
«f  the  deeper  stratum  of  salt  water,  and  could, 
•t  a  reasonable  exx)ense,  have  shut  off  the  salt 
water  from  the  fresh  and  thus  prevented  the 
injury.  Id. 

126.  Although  one  may  appropriate  all  the 
uaaerground  water  in  his  soil,  he  has  no  right 
to  poison  it,  however  innocently,  or  tecontarai- 
■ate  it,  so  Aat  when  it  reaches*  his  neighbor's 
land  it  will  be  unfit  for  use  either  by  man  or 
beast.  Kinnaird  v.  Standard  Oil  Co.  89  Ev. 
468.  7:  461 

127.  The  owner  of  oil  stored  in  large  quan- 
tities near  a  spring  of  water  cannot  resist  a 
claim  for  damage,  by  its  leakage,  to  the  spring 
by  pollution  of  the  underground  currents  of 
water  that  £eed  the  spring,  because  he  did  not 
know  the  water  was  affected  by  it,  when  the 
oil  could  be  seen  in  puddles  outside  of  the 
building  in  which  it  was  stored.  Id. 

128.  The  flowing  of  water  upon  and  be- 
neath the  surface  oi  lands  between  a  natural 
lake  of  about  60  acres  in  extent,  and  a  creek 
Into  which  they  discharge,  constitutes  a  water- 
course, where  the  flow  is  all  in  the  same  direc- 
tion and  a  |)art  of  the  way  along  a  distinct 
«nd  plainly  marked  channel,  although  for 
some  of  the  distance  it  spreads  over  wide 
leaches  of  marsh  and  swamp  lands  and  per- 
colates the  soil  in  many  and  most  places  be- 
tween the  lake  and  the  creek.  Case  v.  IIofT' 
«ian,  84  Wis.  438.  80:  40 

Bee  Indsz  to  Notes 


129.  A  city  is  not  bound  to  make  a  chemical 
examination  of  the  water  of  free  public  wells, 
for  the  purpose  of  ascertaining  whether  it  is 
pure  and  wholesome,  where  it  has  no  notice 
that  the  water  is  unwholesome,  and  fumisbes 
a  public  water  supply  by  running  water,  in 
sddition  to  the  wells.  Danaher  v.  Brookfyn 
119  N.Y.  241,  7:  59S 

g.  Contract  or  Orant, 

See  also  9iipra,  128. 

As  to  License,  see  License,  5,  6,  11-13. 

180.  Parties  have  the  right  to  run  their  fac- 
tory as  many  hours  a  day  as  they  consider 
proper,  where  they  havca  grant  of  water  for 
the  purposes  of  their  factory,  with  no  limita- 
tion therein  upon  the  number  of  hours  per  day 
in  which  they  can  run  tha  factory.  OarUtam 
MiU9  Co.  V.  aUter,  82  Me.  216.  8:  446 

181.  If  it  is  doubtful  from  the  terms  of  a 
grant  whether  the  kind  of  mill  or  particular 
machinery  mentioned  therein,  for  which  water 
is  to  be  furnished,  indicates  the  quantity  of 
water  and  measures  the  extent  af  the  power  in- 
tended to  be  conveyed,  or  is  rrferred  to  as  a 
limit  of  the  use  to  the  particular  kind  of  mill 
or  snecifled  machinery,  the  former  construction 
will  be  favored.  Id, 

183.  A  grant  of  a  certain  water  privilege  for 
the  purpose  of  propelling  a  factory  and  its  ma- 
chinery and  appurtenances,  the  building  to 
be  of  a  certain  size,  with  necessary  appurte- 
nances and  machinery,  will  be  oonstrued  to 
measure  the  quantity  of  water,  and  will  not 
limit  the  use  of  water  to  carry  only  sudi  ma- 
chinery as  may  be  in  the  main  building,  if 
some  of  the  machinery  is  in  an  annex  and  no 
more  power  is  required  to  propel  it  than  if  it 
were  in  the  main  building.  Id. 

183.  The  grant  to  a  lower  riparian  proprie- 
tor of  the  right  to  have  a  quantity  of  water 
come  down  the  stream  sufficient  to  run  two 
paper- engines  as  used  in  the  grantor's  paper- 
mill  does  not  include  a  right  to  the  amount  re- 
quired to  run  the  entire  mill,  including  all  the 
other  machinery  therein,  although  it  is  only 
such  OS  is  necessary  for  a  mill  running  two 
engines,  where  the  engines  were  run  by  a  sep- 
arate water-wheel  wim  which  no  other  ma- 
chinery was  connected.  Whitney  y,  Wheeler 
Cotton  MilU,  161  Mass.  896,  7:  618 

184.  A  provision  in  a  deed  grunting  lower 
riparian  lights,  requiring  the  grantee  to  con- 
tribute towards  the  expense  of  maintaining  the 
dam,  flume,  and  gate  at  the  autlet  of  the  reser- 
voir, does  not  alone  give  him  the  right  to  have 
the  water  held  back  for  his  benefit.  Id, 

185.  Although  an  upper  riparian  proprietor 
cannot  be  held  to  hold  back  water  for  the  ben- 
efit of  the  owners  below  him,  yet  he  cannot 
unreasonably  interfere  with  the  natural  flow 
of  the  stream,  and  send  down  a  great  deal  more 
than  the  usual  quantity  at  times,  and  bv  so 
doini;  leave  none  for  a  long  time  afterwards  to 
maintain  the   stream   in  its  usual  condition. 

Id. 

1 36.  A  grant  to  a  riparian  proprietor  of  the 

right  to  draw  a  certain  quantity  of  water  from 

the  grantor's  pond  each  day,  and  no  more, 

confers  no  right  to  have  the  water  held  back 
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80  that  there  may  at  all  times  be  enough  in  the 
pond  to  supply  the  giyen  amount.  The 
grantor,  however,  will  not  be  permitted  to  un- 
reasonably let  down  the  water  for  his  own 
conyenience,  and  thereby  render  nugatory  the 
right  of  his  grantees  to  obtain  water.  Id, 

187.  The  rights  of  the  owner  of  a  water-power, 
who  when  conveying  water-rights  reserved 
power  enough  to  run  a  certain  amount  of  ma- 
chinery, whkh  at  the  time  required  a  certain 
number  of  square  inches  of  water,  will  be  lim- 
ited to  that  number  if  it  continues  to  be  suffi- 
cient, and  he  always  represented  his  interest  as 
being  that  number  of  inches  when  makin^r  his 
conveyances,  and  has  always  been  assessed  up- 
on that  basis  for  repairs  to  the  dam.  Janes- 
fdUe  Cotton  MUU  v.  Ftn-d,  82  Wis.  416, 

17:  564 
188.  If  the  term '  *  square  inch  of  water"  has 
no  fixed  technical  meaning  at  the  time  of  the 
conveyance  of  water-power  to  be  measured  by 
square  inches,  and  the  owners  of  the  waters 
rights  subsequently  place  a  reasonable  and 
definite  construction  upon  the  terms  for  sev- 
eral years  by  their  method  of  apportioning  the 
water  among  themselves,  smm  construction 
will  be  adopted  by  the  court  when  called  upon 
to  determine  the  respective  rights  in  the  water. 

Id, 
Am  to  ditch. 

189.  An  agreement  by  a  person  through  whose 
land  a  stream  oi  water  ran  which  he  was  accus- 
tomed to  use  for  purposes  of  irrigation,  for 
watering  stock,  and  for  domestic  use,  giving 
permission  to  another  to  dig  a  ditch  across  his 
land  in  order  to  conduct  the  water  to  certain 
mining  ffrounds,  upon  the  promise  of  the  other 
that  the  former  should  have  the  exclusive  use  of 
the  water  flowing  through  the  ditch  at  any 
point  on  his  lands  Tvhere  he  mi^ht  desire  to 
turn  it  for  irrigating  purposes,  dunng  the  sprinff 
and  summer  months;  and  that  the  other  would 
not  sell  or  cUspose  of  the  ditch  or  water  right 
to  anyone  else;  but  that  they  should  revert 
and  become  the  property  of  the  owner  of  the 
land, — must  be  construed  togiv^o  such  owner 
the  use  of  the  water  whenever  required  for  the 
use  of  his  premises  for  the  purposes  mentioned, 
and  to  the  otlier  party  the  use  of  it  at  all  other 
times,  for  the  purpose  of  working  his  mining 
grounds.    HuHon  v.  Bybee^  17  Or.  140, 

8:  568 

140.  A  person  having  the  right  to  the  exclusive 
use  ot  water  flowing  througn  a  ditch  const^uc^ 
ed  across  his  land,  at  any  point  on  said  land 
where  he  may  desire  to  turn  it  for  irrigating 
purposes  during  the  sprine  and  summer 
months,  has  the  preference  miring  the  season 
when  the  condition  of  his  premises  is  such  as 
to  require  the  nse  of  the  water  for  the  purposes 
mentioned,  but  has  no  right  to  waste  it  at  any 
time,  or  to  use  it  extravagantly  or  imprudently; 
and  at  other  times  the  owner  of  the  ditch  has 
the  full  and  free  right  to  use  it;  and  each  is  re- 
qnired  to  re5<T)ect  the  ri^ht^i  and  interests  of  the 
other  regarding  the  matter  in  every  particular. 

Id, 

h.  Adverse  Use;  Prescription, 

141.  No  prescriptive  rights  can  be  acquired 
by  an  individual  in  public  waters.  Concord 
MJg.  Co.  V.  Bobertson,  66  N.  H.  1,  18:  679 
to  N«tM  PreeediBgw 


142.  Riparian  rights  are  not  lost  by  noDUser. 
Whitney  v.  Wheeler  Cotton  MiUs,  151  Ma». 
896,  7:  618 

148  .An  adverse,excluBive,and  nnintemiptei 
use  and  enjoyment,  by  one  person  and  those 
under  whom  he  claims,  of  all  the  water  of  a 
creek,  taken  therefrom  by  means  of  a  ditch 
and  conveyed  to  certain  mining  grounds  for 
mining  purposes,  for  twelve  years,  or  for  anj 
period  beyond  that  of  the  Statute  of  Limitatioiis 
prescribing  the  time  in  which  entry  shall  be 
made  upon  real  property,  will  bar  the  owner 
of  the  land  through  whidi  the  creek  runs,  of 
his  riparian  rights;  but  where  the  ditch  br 
means  of  which  the  water  was  originally  ap- 
propriated was  constructed  under  a  Ucense 
granted  by  the  owner  of  the  land,  in  which  be 
reserved  the  right  to  use  the  water  a  part  of 
each  year  for  his  own  purposes,  such  adverse 
use  by  grantees  from  the  original  appropriator 
cannot  be  established  unless  it  is  shown  that 
the  use  of  the  water  by  them  has  been  in  hos- 
tility to  the  use  of  it  by  the  owner  of  thelaod 
under  such  reservation.  Huston  ▼.  B^.  17 
Or.  140,  8:  666 

144.  In  order  to  establish  adverse  possession, 
the  users  of  water  under  a  license  which  r^ 
served  certain  rights  must  show  that  their  use 
of  it  was  in  defiance  of  any  right  upon  the  part 
of  the  owner  to  use  it  for  any  purpose,  that 
thev  totally  ignored  his  right  to  use  it  at  all 
and  that  he  acquiesced  therein  for  the  statu- 
tory period.  W- 

145.  Where  a  license  to  take  water  from  a 
spring  through  a  pipe  is  revoked  by  a  deed  of 
such  right  to  a  third  person,  and  the  latter  con- 
tinues the  pipes  already  laid,  to  his  own  prem- 
ises, without  preventing  the  licensee  from  con- 
tinuing to  take  water  from  such  pipes,  under  a 
claim  of  right  to  do  so,  for  more  than  tweotr 
years,  such  claim  of  the  licensee  rii>ens  b^  ad- 
verse user  into  a  right  Eekerson  t.  Or%ppih 
110  N.  Y.  686,  1:  487 

146.  Where  a  right  to  construct  a  ditch  across 
land  of  another  who  was  to  have  the  privilege 
of  using  water  therefrom  for  irrigatmg  pur- 
poses was  on  condition  that  tbe  ditch  should 
not  be  sold,  use  of  the  ditch  by  persons  to  whom 
it  had  been  sold  in  violation  of  the  condition  is 
not  adverse,  where  the  owner  of  the  land,  dur- 
ing a  portion  of  each  year,  continues  to  take 
water  from  the  ditch  in  accordance  with  tl';^ 
right  reserved  to  him.  Huaitan  t.  B^,  17 
Or.  140.  «:  6«8 


in.  Water  Supply. 

Municipal  Power  to  Provide  Water  Sapply, 
see  MimioiPAL  Corporations,  138^1^- 

147.  A  grant  by  a  city  to  a  water  company 
for  the  purpose  of  supplying  the  dty  witlj 
water,  of^the  right  to  purchase  necessary  re&l 
estate,  upon  the  condition  that  the  company 
shall,  when  requested,  furnish  water  to  the  dtv 
for  fires  and  other  purposes,  is  not  a  grant  of 
an  exclusive  privilege  which  will  cut  oif  f^^ 
competition  in  furnishing  water  to  the  dty  and 
its  inhabitants.  Suraeum  Water  Co,  v.  Sun- 
ease,  116  N.  Y.  167,  5:  W6 

148.  A  water  company  which  is  under  obiL 


WATERS,  IIL 


798 


gfttion  to  fnrnisli  water  for  public  and  priyate 
use  in  a  city  has  no  right  to  prohibit  such  a 
connection  with  its  main  pipes  as  is  necessary 
for  the  supply  of  water  to  a  priTate  dwelling 
or  for  private  use,  or  to  dictate  to  the  owner 
whom  he  shall  employ  for  that  purpose,  or  to 

Srevent  one  whose  education  and  experience 
t  him  for  the  business  of  a  plumber  from 
laying  down  pipes  to  make  such  connection, 
unless  he  has  biwn  licensed  by  the  company 
and  has  given  a  bond  of  indemnity  against  any 
damages  from  the  negligent  performance  of  his 
work.  An  ordinance  attempting  to  give  the 
company  power  to  prescribe  the  qualifications 
of  a  plumber,  or  the  conditions  upon  which  he 
may  exercise  his  vocation,  would  be  unconsti- 
tutional. F^anke  y.  Paaueah  Water  Bupply 
Go.  88  Ey.  467,  4:  866 

Duty  to  supply. 

14U.  A  corporation  organized  to  supply 
water  to  a  city  and  its  inhabitants,  and  given 
the  right  to  lay  its  pipes  in  the  streets  for  that 
purpose,  is  enm[ed  in  a  public  business,  and 
may  be  compelled  to  furnish  water  on  reason- 
able terms  to  all  inhabitants  who  apply  for  it, 
although  there  is  no  express  provision  in  its 
grant  of  franchises  to  Uiat  effect.  Bmngen  v. 
Albina  Light  A  W.  Co.  21  Or.  411,     14:  484 

150.  The  fact  that  a  pipe  laid  by  a  water 
company  along  a  street  hi  the  exerdse  of  its 
franchise  was  laid  under  an  agreement  with 
certain  persons  who  paid  the  expense,  that 
they  should  have  the  exclusive  use  of  the 
water,  and  that  the  company  should  not  tap  the 
pipe  without  their  consent  unless  it  first  repaia 
them  for  the  pipe,  will  not  relieve  the  com- 
pany from  its  obligation  to  supply  water  to  all 
persons  living  on  said  street  who  may  apply 
for  it,  on  reasonable  terms.  Id. 
DanubMs  fi*om  failure  of  mipplj* 

151.  A  city  or  town  authorizea  by  statute 
to  furnish  water  to  its  inhabitants  to  be  paid 
for  by  them,  and  which  has  received  from  a 
householder  payment  in  advance  for  water  to 
be  furnished,  and  has  arbitrarily  cut  off  his 
supply,  can  be  held  liable  in  damages  in  an 
action  at  law.  MerrinMc  River  8at.  Bank  v. 
LowU,  162  Mass.  566,  10:  188 

152.  A  water  company  is  not  liable  to  a 
citizen  or  resident  of  a  citpr  for  the  burning  of 
his  property,  caused  by  its  failure  to  supply 
water  according  to  a  contract  with  the  city 
by  which  the  company  was  bound  to  **pay  all 
damages  that  may  accrue  to  any  citizen  of 
the  city''  by  reason  of  such  failure,  as  there  is 
no  privity  of  contract  between  him  and  the 
company.  Mott  v.  CherryvaU  Water  dh  Mfg. 
Co.  48  Kan.  12,  16:  876 
See  contra,  case  following. 

158.  If  a  city  makes  a  contract  for  a  water 
supply  for  the  benefit  of  its  inhabitants,  and 
the  property  of  one  of  them  is  destroyed  by  fire 
because  of  the  failure  of  the  person  agreeing  to 
furnish  such  supply  to  oomply  with  his  con- 
tract, the  property  owner  may  sue  in  his  own 
name  for  damages  for  breach  of  the  contract, 
he  being  the  "real  party  in  interest,"  within 
the  provision  of  Ey.  CSv.  Code,  §  18,  that 
every  action  must  be  prosecuted  in  the  name 
^of  such  party;  and  the  city  is  not  a  necessary 
party  to  the  action.  Paducah  lAimher  Co.  v. 
Paduea;h  Water  Supply,  89  Ky.  840,  7:  77 
154.  One  undertaking  to  furnish  a  water  sup- 
to  Notes  Preeedln^. 


ply  to  a  city  for  the  benefit  of  its  inhabitanU 
under  a  contract  which  provides  that  he  shall 
not  be  liable  for  damages  occasioned  by  the 
temporary  shutting  off  of  the  water  for  pur- 
poses of  repair,  etc.,  win,  in  the  absence  of 
such  excuse,  be  liable  f  er  damages  to  property 
by  fire  resulting  from  his  neglect  to  fumisn  the 
stipulated  amount  of  water;  and  such  liability 
will  not  be  released  by  the  insertion  in  the 
contract  of  provisions  relieving  the  city  from 
liability  for  rent  for  hydrants,  and  permitting 
rescission  of  the  contract,  in  case  it  u  not  com- 
plied with.  Id. 

155.  The  inquiry  is,  in  an  action  to  recover 
damages  for  failure  of  a  water  company  to 
supply  water,  whether  or  not,  under  all  the 
cfarcumstances,  the  fire  could  and  would  have 
been  prevented  or  extinguished  before  occasion- 
ing the  damage,  if  derendant  had  performed 
his  contract;  and  the  question  as  to  how  or 
where  the  fire  originated  is  immaterial,  pro- 
vided it  was  not  caused  by  plaintiff.  Id, 

Meters. 

156.  A  requirement  that  a  water  company 
shall  furnish  meters  to  those  who  desire  to 
have  the  water  used  by  them  measured  is  not 
unreasonable.  Spring  Valley  Watenoorka  v. 
San  Franeiteo,  82  Cal.  286,  6:  766 

Fixiufif  rates. 

157.  An  arbitrary  fixing  of  water  rates  by 
the  board  of  supervisors,  without  any  exerdse 
of  judgment  or  discretion,  is  not  a  compUancc 
with  its  duty,  under  Cal.  Const  art.  14,  j^  1, 
givinr  it  power  to  fix  such  rates:  and  it  may  be 
set  aside  by  the  courts  as  a  fraud  on  the  rights 
of  the  company.  Id, 

158.  The  reasonableness  of  water  rates  fixed 
by  the  board  of  supervisors  after  full  and  fidr 
investigation  cannot  be  reviewed  by  courts,  un- 
less there  was  actual  fraud  in  fixing  the  rates, 
or  they  were  so  palpably  and  grossly  unreason- 
able as  to  amount  to  the  same  thing.  Id. 

159.  The  board  of  supervisors  is  not  a  part  of 
the  leilslative  d^wrtment  of  the  State  so  as  to 
be  eeureiy  independent  of  any  Judicial  control 
in  the  exercise  of  ito  duty,  unoer  Uie  Califor- 
nia Constitution,  in  fixing  water  rates.        Id- 

160.  Notice  to  a  water  company  of  on  inten- 
tion to  fix  water  rates,  by  the  board  of  super- 
visors, is  not  necessary  under  the  California 
Constitution.  Id, 

161.  The  fact  that  one  price  is  fixed  for  the 
oonaumer  who  has  a  metre,  and  a  different 
price  for  one  who  has  none,  does  not  noake  an 
ordinance  fixing  water  rates  uncertain  and  in- 
definite. Id. 
PaTment;  condition. 

162.  The  rule  of  a  water  company  to  require 
payment  at  a  stated  period  of  the  amount  due 
from  the  consumer,  as  a  condition  precedent 
to  continuing  his  water  supply,  is  reasonable 
and  lawful.  Taooma  Sotet  Ob,  v.  Taeoma 
Light  diW.Oo.S  Wash.  816,  14:  669 

168.  A  guaranty,  by  one  furnishing  a  water 
supply,  of  a  suffident  supply  to  run  a  certain 
number  of  hydrants  at  the  same  time  and  throw 
full  streams  over  the  highest  buildings,  is  in  the 
nature  of  a  condition  precedent,  the  perform- 
ance of  which  is  necessary  to  enable  him  to  re- 
cover the  agreed  price  for  the  use  of  the  water 
for  any  period.  WUey  v.  AtM,  150  Mass. 
426,  6:  848 
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WAY-BILL~WILLS. 


WAY-BILL. 

As  Evidence,  see  EvmiDfCB,  341,  843. 


flee  TiMK,  2,  8. 


WELL. 

Order  to  Fill  up,  see  Bakbbt. 

In  Highways,  see  Highways,  25,  26. 

RighU  in,  see  Watebs,  128,  126,  120. 


WHABVES. 


Ejectment  for,  see  Ejbcthbnt,  7. 
Eieyatoron,  seeEMiNBNTDoicAiK,  127. 
Right  of  Hackman  on,  see  Hacks,  5. 
Rii>arian  Rights  as  to,  see  Watbbs,  44-58, 
76-79. 

1.  The  authority  of  the  city  of  New  York  to 
grant  rights  under  water  m  the  harbor  to  others 
Sian  the  littoral  owners,  on  certain  conditions, 
by  necessary  implication  inhibits  the  granting 
of  such  rights  to  others  except  upon  compliance 
with  the  conditions  annexea  to  the  exercise  of 
•uch  authority.  Bedlow  y.  JV^na  Ym'k  Fioatinff 
Dry  Dock  Co.  112  N.  Y.  263,  8:  689 

2.  The  authorities  of  the  city  of  New  York 
haye  power  to  grant  the  privilege  of  construct- 
ing piers  in  front  of  wharyes  and  bulkheads  to 
others  than  the  owners  of  such  structures,  pro- 
vided they  comply  with  the  conditions  pre- 
scribed by  the  Act  of  1806.  Id. 

8.  Lessees  of  a  wharf  have  the  right  to  extend 
and  improye  It  so  as  to  increase  Its  facilities,  or 
to  build  a  pier  attached  thereto  for  their  use  and 
occupancy,  so  far  as  their  acts  are  not  prohibited 
by  the  terms  of  the  lease  and  do  not  constitute 
waste.  \  Id. 

4.  VHiere  tenants  of  a  wharf  obtained  the 
right  to  buUd  apier  attached  thereto,  upon  their 
<daim  as  '*  lessees  having  the  same  rights  and 
privileges  as  the  owners  of  tilie  soil,"  they  are 
estopped  against  setting  up  any  right  to  the  pier 
•gainst  their  landlords,  except  under  the  lease. 

Id, 

6.  A  pier  erected  by  a  tenant  as  an  addition 
ta  a  "v^harf,  the  effect  of  which,  separately 
maintained,  would  be  to  destroy  the  essential, 
and  profitable  use  of  the  wharf,  becomes  an  ac- 
cretion to  the  wharf,  belonging  to  the  owners 
after  the  expiration  of  the  tenancy,  unless  r^ 
moved.  Id» 

6.  A  shed  or  warehouse  in  connection  with 
•n  elevator  for  the  storage  and  handling  of 
grain  or  ether  merchandise,  which  is  one  of  the 
eannecting  links  between  the  great  land  and 
water  common  carriers,  although  it  is  private 
property  and  operated  for  private  gain.  Is  for  a 
public  use  and  has  a  public  trust  attached  to  it; 
«nd  tiierefore  a  lease  therefor  of  part  of  a 
public  wharf  is  not  void  on  the  p;raund  that  the 
property  is  to  be  used  for  private  purposes. 
Mtiok&n  Bfniwr  lUf.  do.  y.  8t.  Louis  Grain 
EI&9.  Co.  101  Mo.  192,  8t 

Sea  XnAeoE  to  Notee  P weeffi  ng>. 


7.  The  limitatioiL  of  500  f  eet»  in  the  cbaitsr 
of  a  corporation,  of  its  right  to  acquire  and  hold 
land  fronting  on  the  river  free  from  oondem- 
nation,  dees  not  apply  to  Mm  right  to  eocapy 
property  on  the  d^  wharyes  by  eoDaent  of  die 
city  authorities,  under  a  farther  clause  which 
provides  that  It  **  may  also  erect  one  or  mors 
grain  elevators  upon  public  wharves.'*       Id. 

8.  A  lease  of  the  impaved  portion  of  a  public 
wharf  to  an  elevator  company,  for  the  purpose 
of  maintaining  thereon  a  shed  or  warehouse  for 
the  storage  and  handling  of  grain  or  other 
merchandise  in  connection  with  the  use  of  an 
elevator,  is  not  in  excess  of  the  authority  of  a 
city,— at  least  when  it  has  express  power  in  its 
charter  to  set  aside  and  lease  a  portion  of  the 
unpaved  wharf  for  such  purposes,— where  the 
right  to  terminate  the  lease  on  dx  months'  no- 
tice is  reserved,  and  also  the  right  by  ordinance 
to  prescribe  regulations  governing  ue  business 
of  the  lessee.  '  Id. 

9.  A  wharf  is  unpaved,  within  the  meanin| 
ef  a  charter  allowing  the  lease  of  the  unpaved 
portions  of  wharves,  where  it  is  not  paved  in  a 
manner  suitable  for  wharf  purposes,  although 
it  had  once  been  paved  with  irregular  stones 
placed  on  edge  and  covered  with  miuauiam,  bui 
the  macadam  had  been  washed  away  and  a  dirt 
roadway  made  over  it  by  the  dty,  which,  with 
accumulated  rubbish,  covered  the  remaininf 
stone  to  the  depth  of  5  or  6  feet.  Id. 

10.  The  owner  of  a  landing  on  a  navigable 
river  is  authorized  to  prohibit  its  use  for  un- 
usual and  unaccustomed  purposes,  such  as  the 
storage  and  keeping  of  timber  to  be  rafted 
which  may  obstruct  free  access  to  and  from 
vessels.     Compton  v.  Edtokins,  90  Ala.  411. 

9:  887 


Bee  Mastbb  Ain>  SsByAKT,  88. 


WHISTLES. 


Municipal  Regulation  of,  see  Municipal  Cor- 
porations, 78. 


WHITE  CAPS. 


Punishment  of,  see  Criminal  Law,  40. 


WIDOW. 


As  Heir,  see  Descent  and  Distributiov,  17. 
Dower  Right,  see  Dower. 


WILLS. 


1.  The    Instrttubnt;    Fobi^    Requibitbs; 
Validity. 

a.  In  OonercU, 

b.  Execution, 
o.  Bevoeation. 

d.  Capacity;  Undue  Influence. 

e.  Probate;  Contest;  Foreign  WiUs, 


WILLS,   I.  a. 


7d5 


n.  NXTVClTPATiyB:  HOLOQSAPHia 

m.  Devisb  Ain>  Lbgagt. 

a.  GonstrueUon  Generally. 

b.  DMcription  of  Beneflciaries, 

c.  Children  Not  Mentioned  or  Dieinher- 

ited, 

d.  Interesti  of  Several, 

e.  WTiat  Property  Paseee. 
1  Gift  in  Trust, 

g.  Kind  of  Estate;  Bemainders;  Limi- 
tations, 

h.   Vested  Interests. 

i.  JSh0oyment;  Payment, 

j.  Election. 

k.  Equitable  Conversion;    Charge  upon 
Bealty. 

1.  CondUions  of  Qift. 
m.  Porjoer  to  SeU, 

n.  Lapsing;  Ademption;  Deduction, 

IV.   SUIT8  TO  CONSTRITB  OR  RbFOBM. 

Parties  to  Action  Concerning,  see  AcnoN  ob 

Burr,  92,  98. 
Appeal  from  Decision  as  to,  see  Apfbal  Ain> 

Erbob,  5. 
Conflict  of  Laws  as  to  Rights  under,  see  Con- 
flict of  Laws,  ft-lo. 
For  Parol  Agreement  to  Make  Devise,  see 

Contracts,  85,  80. 
For  Devise   to  Corporation,  see  Corpora- 

TiONB,  98,  93. 
Costs  in  Case  of,  see  Costs  and  Fsbs,  10- 

12. 
Estoppel  as  to,  see  Estopfbl,  92,  98. 
Judicial  Notice  of,  see  Evidencb,  I.  a. 
Presumption  as  to.  see  Evidbnck,  217. 
As  Eyiaence,  see  Etidbncb.  822,  828. 
Parol  Evidence  of  Change  in,  see  Eyidbncb, 

898. 
Parol  Proof  of  Meaning  of,  seeEviDBNCB, 

898. 
Parol  Evidence  of  Circumstances,  see  Eyi- 

dsncb,  440,  441. 
Privilege  as  to  CommunioationB  Concerning, 

see  EviDBNGB,  645. 
Proof  of  Declarations  of  Testator,  see  Evi- 

DKNGB,  608,  604. 
Evidence  of  Testator's  Condition.see  also  En- 

'        DBNCB,  778. 

Evidence  of  Testator's  Misconduct,  see  Evi- 

DENGB,  816. 

duflaciency  of  Proof  of  a  Will,  see  Eyidbncb, 

829. 
Effect  of  Discovery  of,  on  Administration, 

see   ExBCUTOBS  and   Administrators, 

1. 
Conclusiveness    of    Probate   Decision,    see 

Judgment,  60. 
As  to  Perpetuities,  see  Pbrpetuitibb. 
Allegation  of,  see  Plbadino,  77-79. 
Complaint   in   Contest   of,    see   Plbadino, 

190. 
Power  Given  by,  see  Powers,  4-11. 
Notice  of,  by  Kecord,  see  Real  Pbopbbtt, 

57. 
Seal  on,  see  Seal,  2. 
Making  on  Sunday,  see  Sunday,  17. 
For  Tax  on  Gifts  by,  see  Taxbs,  V. 
Order  of  Proof  on  Contest,  see  Trial,  61. 
Constructive  Trust  in  Devise,  see  Trubto, 

9. 
Incompetency  of  Witness  as  to,  see  Witnbss- 

X8,  25-29. 


I.  The  Instrument;  Form;  Rbquistebs; 

Validity. 

a.  In  General, 
See  also  Deeds,  48. 

1.  Whether  a  writing  is  a  will  or  a  contract 
must  be  determined  by  the  character  of  its 
contents,  rather  than  from  its  title  or  any  for- 
mal words  with  which  it  may  begin  or  con- 
clude.   Be  Gawley's  Appeal,  186  Pa.  628, 

10:  98 

2.  The  inclusion  of  after-acquired  property 
in  an  instrument  of  conveyance,  and  the  res- 
ervation of  all  the  property  for  the  payment 
of  the  grantor's  debts,  will  compel  its  con- 
struction as  a  will  rather  than  as  a  deed,  when 
its  character  must  be  determined  from  its  face, 
^especially  if  it  provides  that  it  shall  not 
take  absolute  effect  until  the  grantor's  death. 
Crocker  v.  Smith,  94  AJa.  296,  !•:  676 

8.  The  precatorY  form  of  a  testamentaiy 
writing  is  immatenal,  where  it  has  the  essen- 
tial element  of  being  a  disposition  of  property 
to  take  effect  after  death,  although  it  is  in 
form  merely  a  request,  instead  of  a  command, 
addressed  to  no  specified  person  by  name,  but 
plainly  to  those  who  should  have  possession 
or  control  of  the  property.  Knoafs  Appeal, 
181  Pa.  220,  6:  858 

4.  A  letter  does  not  constitute  a  will  when 
not  written  in  extremis  or  in  centemplaUon  of 
very  near  death,  although  the  writer,  address- 
ing his  sister,  says,  "  My  health  is  probably 
ruined  and  I  want  to  anticipate  possibilities. 
You  and  your  children  get  eveiythinff;"  them 
expresses  a  wish  for  the  education  of  her  boy 
and  his  desire  as  to  his  profession  and  training. 
Biehardaon's  Estate,  94  Cal.  68,  15:  685 

5.  Although  the  statute  requires  a  will  to 
be  in  writing,  yet  where  a  wiU  required  certain 
propertv  given  to  a  person  named  to  be  die- 
tributed  bv  him  **  according  to  private  instruc- 
tions I  give  him;"  which  instructions  were 
verbal  and  directed  payment  of  the  property, 
which  is  in  a  foreign  country,  to  relatives  in 
that  country, — equi^  will  cariy  out  the  inten- 
tion by  charging  the  legatee  with  a  construc- 
tive trust  in  favor  of  tiie  beneficiaries  named 
in  the  private  instructions  to  him,  as  against 
the  other  heirs;  and  he  will  not  be  charged 
with  a  tmst  in  favor  of  the  latter.  Curdy  v. 
Berton,  79  Cal.  420.  5:  189 

6.  A  will  may  be  contrary  to  the  principle 
of  Justice  and  humanity;  it  may  be  both  un* 
natural  and  unjtist;  yet  if  it  appears  to  have 
been  made  by  a  person  of  sufiicient  age  to  be 
competent  to  meke  a  will,  and  also  appears  to 
be  the  free  expression  of  a  sound  mind,  the 
courto  must  uphold  it  MiddledUck  v.  WH- 
liams,  (N.  J.  Prerog.  Ct.)  46  N.  J.  Eq.  (18 
Stew.)  726,  4:  788 

7.  In  order  to  make  a  Talid  will  it  is  not 
necessary  that  the  testator  should  name  all  his 
children  in  it,  or  flrive  each  of  them  a  portion 
of  his  estate.  If  ne  was  mentally  capable  of 
understanding  the  disposition  which  he  was 
making  of  his  property,  and  acted  freely.  It  ii 
immaterial  to  whom  he  gives  his  property, — 
whether  all  to  one,  or  some,  of  his  children,  or 
to  strangers.  If  he  has  a  disposing  mind  and 
memorY,  he  has  a  right  to  do  as  he  pleases  with 


i 


796 

his  property. 
659, 


WILLS,   L  b,  c. 


Kerr  v.   Lunsford,  81  W.  Va. 

8:  668 

b.  ExeeiUian. 


8.  A  testator  need  not,  in  express  terms, 
<^eclare  the  iustrament  in  process  of  execution 
to  be  his  will.  It  is  sufficient  that  enough  is 
said  or  done,  in  the  presence  and  with  the 
knowledge  of  the  testator,  to  make  the  wit- 
nesses understand  distinctly  that  he  desires 
them  to  know  that  the  paper  is  his  will,  and 
that  they  are  to  witness  it.  Elkintan  v.  Brick 
(N.  J.  Prerog.  Ct.)  44  N.  J.  Eq.  (17  Stew.) 
154,  1:  161 
Signature. 

9.  The  signing  of  a  will  by  witnesses  be- 
fore it  is  signed  Dy  the  testator  is  invalid,  al- 
though he  signs  it  immediately  after,  in  tlieir 
presence.    Brooks  ▼.  WoodMon,  87  Ga.  879, 

^  14:  160 

10.  A  will  in  testator's  own  handwriting, 
whidi  biB  BO  signature  at  the  end,  and  in  which 
testator's  name  appears  only  at  tke  beginning, 
i^hough  it  is  inaorsed  en  tke  outside  of  a 
sealed  envelope,  is  not  sufficiently  signed,  under 
Va.  Code,  g  §514,  requiring  a  win  to  be  signed 
"in  such  manner  as  to  make  it  manifest  that  the 
name  is  intended  as  his  sl^putture."  Warwick 
V.  Wa/rwiek,  86  Va.  596,  6:  776 

11.  The  first  name  only  may  be  a  sufficient 
signature  to  a  will,  where  it  is  clearly  intend- 
ed as  a  complete  execution  of  the  instrument. 
Kno3i?$  App&iL,  181  Pa.  220,  6:  858 

12.  A  will  is  not  ''subscribed  at  the  end," 
as  requited  by  2  K.  T.  Rev.  Stat.  p.  68,  g  40. 
where  the  signature  is  in  the  usual  place  on  the 
face  of  a  printed  blank  consisting  of  a  half 
sheet,  but  just  above  this  in  brackets  are  the 
words  "carried  to  back  of  will,"  and  on  the 
back  the  word  "continued,"  followed  by  im- 
portant provisions,  at  the  end  of  which  are  the 
words  "signature  on  face  of  the  will."  He 
Gonway'e  WiU,  124  N.  Y.  455,  11:  796 

18.  The  lack  of  testatrix's  signature  at  the 
end  of  an  instrument  written  by  her  own  hand 
and  contafaiing  her  own  name  at  the  beginning 
is  not  suf  pKed  by  her  statement  that  the  in- 
strument is  her  will,  and  a  request  to  a  sub- 
scHbing  witness  to  sign  it  A  Booth'e  WiU 
127  N.  Y.  109,  16:  466 

Presenee  of  parties* 

14.  Under  the  New  York  statute  in  reference 
to  the  execution  of  wills,  which  provides  that 
the  subscription  shall  be  made  by  the  testator 
in  the  presence  of  the  attesting  witnesses,  or 
shall  be  acknowledged  by  him  to  them  to  have 
been  so  made,  the  witnones  should  either  see 
the  testator  subscribe  his  name,  or  he  should, 
the  signature  being  visible  to  him  and  to  them, 
acknowledge  it  to  be  his  signature.  Be  Mr- 
Kay'e  WiU,  110  K  Y.  611,  1:  491 

15.  The  words,  "in  presence  of  the  testator,'' 
in  the  sUitute  relating  to  the  execution  of  wills, 
do  not  necessarily  mean  that  the  testator  and 
the  witnesses  must  be  in  the  same  room,  or  that 
he  must  have  actual  sight  or  inspection  of  the 
process  of  signing.     Gook  v.   Wiivchester^  81 

Mich.  581,  8:  888 

16.  The  fact  that  testatrix  could  not  see  the 
witnesses  write  their  names  or  the  scnvener 
write  her  own  because  they  signed  at  a  table  in 
an  adjoining  room,  about  12  feet  from  her  bed 
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and  out  of  the  line  of  her  virion,  althou^  the 
door  was  open,  unless  she  moved,  which  she 
was  unable  to  do,  will  not  invalidate  the  ex^ 
cution  of  the  will  under  a  statute  reqairine  her 
signature,  if  made  by  another,  as  well  as  mose 
of  the  witnesses,  to  be  subscribed  in  "her 
presence,"  where  the  will  was  read  to  her  botib 
before  and  after  signing  and  the  names  of  the 
witnesses  shown  to  her,  and  they  told  her,  in 
answer  to  her  question,  that  they  had  signed 
it,  and  she  made  her  mark  in  their  presence. 

Id. 
17.  A  will  executed  while  a  statute  was  in  force, 
which  positively  required  the  witnesses  to  cdgn 
in  the  presence  of  each  other  and  of  the  tes- 
tator, but  which  was  signed  by  each  of  the 
witnesses  in  the  absence  of  the  others,  cannot 
be  hdd  valid  by  virtue  of  a  statute  in  force  at 
the  death  of  the  testator  which  did  not  require 
the  witnesses  to  sign  m  each  other's  presence. 
Lan^e  Appeal,  57  Conn.  182,  4:  45 

c.  Benocatum, 

18.  The  revocation  of  a  will  by  inten  bionall  v 
destroying  it  will  not  revive  a  former  will 
which  was  expressly  revoked  by  the  later  one. 
Hawee  v.  Nicholas,  72  Tex.  481,  8:  868 

19.  An  interlineation  and  erasure  by  a  tes- 
tatrix, changing  a  provision  in  her  will,  where 
the  word  erased  is  not  so  obliterated  as  to  be 
illegible,  is  not  a  revocation,  but  an  alteration: 
and  if  ^e  instrument  as  altered  is  not  executed 
as  reouiied  by  statute  to  make  a  valid  will, 
codicil,  or  instrument  of  revocation,  t])e  will 
remains  intact  as  before.  Gardiner  v.  Oard- 
irufr,  65  N.  H.  280,  8:  888 

20.  The  presumption  in  favor  of  the  revo- 
cation of  a  portion  of  a  will  by  canceling  is  re- 
pelled where  the  cancellation  is  made  with  a 
view  to  a  new  disposition  of  the  property, 
which  fails  to  be  canied  into  effect,  ana  par- 
tial intestacy  will  result  by  such  cancellation. 
In  such  case  the  will  will  stand  as  originally 
framed.  Id- 

21.  A  single  will  executed  simultaneously 
by  a  brother  and  sister  each  owning  separate 
property  of  about  the  same  value,  providing 
that  the  survivor  shall  have  the  property  of  the\ 
one  first  to  die  durinff  life,  with  remainder  over, 
the  single  number  being  used  throughout  the 
will,  nether  testator  attempting  to  speak  for 
the  other  or  of  the  other's  property,  is  the  sep- 
arate will  of  each  testator  as  f ullv  as  though  it 
had  been  separately  drawn  and  signed,  and 
therefore  revocable  by  the  survivor  as  to  his  or 
her  estate  after  the  death  of  the  other.  Bi 
Cawley^s  Appeal,  186  Pa.  628.  10:  »8 

22.  The  adoption  of  a  child  does  not  ope- 
rate to  revoke  an  antecedent  will  of  the  adopt- 
ing father,  idthough  no  provision  is  made  in 
the  will  or  otherwise  for  such  adopted  cbijd, 
under  statutes  which  give  the  adopted  child 
all  the  rights  and  interest  in  the  estate  of  the 
adopting  father,  by  descent  or  otherwise,  that 
he  would  have  if  the  natural  heir,  and  provide 
tliat  if,  after  the  makmg  of  his  will,  testator 
shall  have  bom  to  him  legitimate  issue,  sucli 
will  shall  be  deemed  revoked  unless  provision 
shall  have  been  made  in  such  wUl  for  such 
issue.    Davis  v.  Fogle,  124  Ind.  41.      7:  485 

28.  The  conunon-law  rule  that  the  will  of  ft 
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fems  9ole  is  revoked  by  her  marriage  is  not  in 
force  where  the  testameotarj  Incapad^  of 
married  women  is  removed  by  statute.  Boom 
V.  HoUingshead,  76  Md.  8tt9,  17:  698 

24.  The  marriage  of  a  woman  revokes  her 
will  in  the  same  cases  where  "the  marriage  of 
the  testator"  would  revoke  a  man's  will,  under 
Oa.  Code,  $  2477,  construed  in  the  light  of  f(  4, 
declaring  that  the  masculine  gender  shall  in- 
clude the  feminine.  JSSUii  v.  Da/rdsn,  86  Ga. 
868,  lit  51 

25.  The  fact  that  testotriz  was  married 
within  a  few  hours  after  making  her  will  will 
not  prevent  its  revocation  by  the  marriage, 
where  it  makes  no  provision  in  contemplation 
of  marriage,  as  required  by  Oa.  Code,  g  2477. 

Id. 

26.  Under  a  statute  providing  that  marriage 
of  the  maker  of  a  wHl  shall  revoke  the  instru- 
ment, a  will  made  by  a  man  at  the  time  of  en- 
tering into  an  antenuptial  contract  with  his 
intended  wife,  fixing  the  rights  of  the  respec- 
tive parties  to  each  other's  property  during 
the  marriage  relation,  is  revoked  by  the  mar- 
riage, notwithstanding  it  does  not  affect  the 
wi^'s  riffhts  as  fixed  by  the  a  ;reement ;  and 
this  result  is  not  affected  by  tne  fact  that  the 
parties  are  subsequently  divorced .  Stewart  v. 
FtnotU,  90  Ev.  511,  lOt  57 

27.  A  widow  is  an  "unmarried  woman" 
within  the  meaning  of  a  statute  providing  that 
the  wiU  of  an  unmarried  woman  sha)]  be 
•deemed  revoked  by  her  subsequent  marriaipe. 
lU  Kaufman'i  WiU,  181  N.  Y.  620,  16:  898 

d.  Capcteity ;  Undue  Influence, 

28.  T  a  delusion  with  a 
will  must  be  made  Manifest  and  shown  to 
have  influenced  its  provisions,  before  the  wffl 
can  be  set  aside  and  declared  yM  because  of  it. 
B?tUr  V.  Jones,  20  Or.  289,  18:  161 

29.  An  unworthy  motive  for  disinheriting 
a  child  by  will,  whether  pride  or  aversion, 
spite  or  prejudice,  if  it  is  not  resolvable  into 
mental  perversion,  will  not  affect  the  validity 
of  a  will.  Id. 

I  80.  The  impairment  of  the  mind  of  a  tes- 
[  tator  by  age  and  disease  need  not  amount  to 
I  lunacy  or  absolute  imbecility  in  order  to  make 
I  his  will  invalid.  CampbtU  v.  Campbell,  180 
:  111.  4fl6,  6:  1«7;  Kerr  v.  Luntfcrd^U  W. 
Ya.  659.  8:  668 

81.  The  capacity  sufficient  to  comprehend  a 
few  details  and  make  a  simple  will  may  be  in- 
sufficient to  dispose  of  a  large  estate  by  a 
complicated  will  requiring  a  remembrance  of 

-    many  facts  and  the  comprehension  of  many 
details.     CampbeU  v.  Campbell,  180  111.  466, 

8:  167 

82.  It  is  not  necessary  that  a  person  should 
possess  the  highest  qualities  of  mind  in  order 
to  make  a  will,  or  that  he  should  have  the  same 
strength  of  mind  he  may  formerly  have  had; 
the  mind  may  be  in  some  degree  debilitated, 
the  memory  mav  be  enfeebled,  the  understand- 
ing may  be  weak,  the  character  may  be  eccen- 
tric, and  he  may  even  want  capacity  to  transact 
many  of  the  orahiary  business  affairs  of  life; 
it  is  sufficient  if  he  have  mind  enough  to  under- 
stand the  nature  of  the  business  in  which  he  is 
engaged,  to  recollect  the  property  which  he 
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means  to  dispose  of,  the  objects  of  his  bounty, 
and  the  manner  in  which  he  wishes  to  distribute 
it  among  them.  Kerr  v.  Luntford,  81  W.  Va. 
659,  8:  868 

88.  It  requires  less  capacity  to  make  a  will 
than  it  does  to  make  a  deed.  Id. 

84.  It  is  not  necessary  for  proponents  to 
prove  that  the  testator  actually  recollected  all 
his  property,  the  objects  of  his  bounty,  etc ;  it 
is  sufficient  if  he  was,  at  the  time,  mentally 
capable  of  doing  so.  Id. 

85.  The  time  to  be  looked  to  by  the  Jury, 
in  determining  the  capacity  of  a  testator  to 
make  a  will,  is  the  time  when  the  will  was 
executed.  Id. 

86.  Although  the  testator  may,  perhaps,  have 
been  Influenced  by  feelings  of  resentn^nt  or 
dislike  to  one  or  more  of  ms  children,  and  by 
feelings  of  affection  and  attachment  towards 
others,  and  though  these  feelings  may  have  in- 
fluenced him  to  give  his  whole  estate  to  the  one 
part,  and  little  or  nothing  to  the  others^  this  is 
not  sufficient  to  make  the  will  invalid.        Id. 

87.  If  a  testator  possesses  sufficient  mentnl 
power  to  take  into  account  all  the  considera- 
tions necessary  to  the  making  of  a  proper  will, 
though  he  is  subject  to  an  insane  delusion, 
yet  if  it  appears  that  such  delusion  neither  in- 
fluenced him  nor  was  calculated  to  influence 
him  in  making  his  will,Uie  will  must  be  upheld. 
Middlediteh  v.  Williame  (N.  J.  Prerog.  Ct) 
45  N.  J.  Eq.  (18  Stew.)  726,  4:  788 

88.  Although  a  will  may,  on  account  of  un 
due  influence,  be  declared  invalid  as  to  one 
devisee  while  upheld  as  to  ethers,  one  portion 
of  it  cannot  be  rejected  for  want  of  suiScient 
testamentMT  capacity,  i^fle  another  portion 
written  at  ttie  same  time  and  no  more  plainlv 
expreand  is  adopted  as  teitator's  last  will 
Randolph  v.  Lampkin;  90  Ky.  551,  10:  87 
Undue  infloenee. 

89.  If  the  provisions  of  the  will  were  induced 
by  the  extreme  kindness  and  attention  to  the 
testator  on  the  part  of  the  principal  devisees, 
that  will  not  constitute  undue  influence  which 
will  invalidate  the  will.  Kerr  v.  Lunrford, 
81  W.  Va.  659,  8:  668 

40.  Undue  influence  must  destroy  free 
agency  and  amount  to  moral  or  physical 
coercion.  EUcinton  v.  Brick  (N.  J.  Prerog. 
Ct.)  44  N.  J.  Eq.  (17  Stew.)  154,  1:  181 

41.  Importunity  which  cannot  be  and  is  not 
resisted  is  undue  Influence.  The  mere  sugges- 
tion to  a  testator,  that  an  indicated  testamentary 
provision  would  be  productive  of  Justice  be- 
tween the  natural,  objects  of  his  bounty,  can 
hardly  amount  to  undue  influence.  Id. 

42.  It  is  impossible  to  distinguish  by  rule  be- 
tween that  which  is  within  the  bounds  of  le- 
gitimate influence  and  that  which  makes  the 
influence  undue.  The  effect  of  all  acts  must 
depend  upon  the  relations  between  the  parties 
to  them,  and  the  character,  strength,  and  con- 
dition of  each,  and  be  determined  by  the  appli- 
cation of  sound  sense  to  each  given  case.    Id. 

43.  Where  want  of  testamentary  capacity  or 
undue  influence  is  alleged,  it  is  the  duty  of 
the  court  to  examine  the  provisions  of  the  will, 
to  see  whether  or  not  they  furnish  any  evi- 
dence of  the  truth  of  the  charges  made  against 
its  validity.  Standine  alone,  they  are  insuffi- 
cient to  support  a  Judgment  against  the  valid- 
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ity  of  the  will,  but  in  oonDection  with  other 
evidence  they  may  be  entitled  to  condderable 
weight.  MiddlediUsh  y.  WiUiam$  (N.  J. 
Prerog.  Ct.)  45  N.  J.  Eq.  (18  Stew.)  726, 

4;  4^88 

e.  Probate;  ChtUest;  Foreign  WiUs, 

44.  The  admission  of  a  will  to  probate  will 
not  be  refused  because  it  attempts  to  dispose 
of  property  in  violation  of  a  valid  contract. 
Sumner  Y,  Grane^  155  Mass.  483,        15:  447 

45.  The  framing  of  issues  for  a  jury,  where 
a  question  of  fact  occurs  proper  for  trial  bv 
Jury  on  appeal  from  a  probate  court,  which  is 
permitted  by  Mass.  Pub.  Stat  chap.  156,  g  19, 
may  be  refused  in  the  discretion  of  the  court  if 
it  is  satisfied  that  injustice  would  be  done  by 
framing  them,  and  that  special  r-easons  exist 
for  declining  to  frame  them.  Doherty  v.  (/- 
Callaghun,  157  Mass.  00,  17:  188 

46.  When  a  final  decree  is  pronoimced  in 
favor  of  a  will  on  the  verdict  ot  a  jury  rendered 
on  an  issue  devisavit  tel  7u>n,  the  functions  of 
the  suit  are  exhausted,  and  the  bill  should  be 
dismissed.  In  such  suit  the  construction  of  the 
will  cannot  be  involved,  Kerr  ▼.  Lunsford^ 
81  W.  Va.  659,  2:  668 
Proof  of  forelfi^  wills. 

47.  A  foreien  will,  if  executed  according  to 
the  laws  of  a  State,  may  be  admitted  to  probate 
there,  and  letters  of  administration  with  the 
will  annexed  issue,  although  the  testator  left 
only  personal  property  in  the  State.  lie  Wash- 
burn*a  Estate,  45  Minn.  242,  11:41 

48.  The  statutory  provision  in  reference  to 
wills  devlsinff  real  estate  In  JKew  York,  executed 
by  a  nonresident  and  probated  in  another  State, 
that  an  exemplified  copy  of  such  will  or  of  the 
record  thereof  shall  be  presumptive  evidence  of 
the  will  and  of  the  due  execution  thereof,  does 
not  render  such  will  effectual  to  pass  real  estate 
in  this  State  unless  executed  in  accordance  with 
the  laws  of  this  State.  Lockwood  v.  Lockwood 
51  iiun,  837,  8:  485 

49.  The  New  Jersey  Act  of  March  17, 1882, 
providing  for  recording  foreign  wills  for  the 
purpose  of  making  title  to  lands  in  that  State, 
applies  only  to  wills  admitted  to  probate  in  the 
State  from  which  the  copy  thereof  has  been 
exemplified.  Lindley  v.  O'BeiUy  (N.  J. 
Err.  &  App.)  50  N.  J.  L.  (21  Vroom)  636, 

1:  79 
50.  Where  the  object  of  making  a  foreign  will  a 
record  in  this  State  is  for  the  purpose  of  making 
title  to  lands,  the  record  exemplified  from  an- 
other State  must  contain  the  proofs  taken  on 
the  probate.  Id. 


II.  Nuncupative;  Hologbaphio. 

51.  Section  5925  of  the  Ohio  Revised  Stat- 
utes, as  to  the  effect  of  a  witness  being  a  dev- 
isee or  legatee  under  the  will,  is  not  applica- 
ble to  verbal  wills.  V7'0Tnan  v.  Powers,  47 
Ohio  St.  191,  8:  89 

52.  The  two  witnesses  to  a  verbal  will  must 
be  competent,  disinterested  witnesses  at  the 
time  of  their  attestation,  and  their  disqualifica- 
tion as  witnesses,  by  reason  of  interest  under 
the  will,  cannot  be  removed  by  a  renunciation 
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of  Buch  interest  at  the  time  the  will  is  admitted 
to  probate,  or  at  the  trial  of  an  issue  to  contest 
the  validity  of  the  will.  Id. 

58.  Where  a  verbal  will  is  reduced  to  writing, 
and  subscribed  by  two  witnesses,  one  of  wnom 
is  a  legatee  ttiereunder,  and  the  other  is  bis 
wife,  the  husband  is  not  a  competent,  disinter- 
ested witness,  within  the  meaning  of  section 
5991  of  the  Revised  Statutes,  and  the  will  is 
invalid.  Id. 

54.  A  nuncupative  testament  by  puWc  act 
need  contain  no  other  description  of  the  wit- 
nesses than  their  names,  their  number,  end 
their  residence.  It  need  not  expressly  nega- 
tive the  existence  of  incapacities,  which  ere 
matters  for  exterior  proof,  as  ground  of  nulti- 
ty,  Del  EscobaVs  Succession^  42  La.  Ann.  1086, 

9:  829 

55.  Where  a  nuncupative  will  describes  the 
witnesses  as  domiciled  in  the  place,  that  suffi- 
ciently declares  their  residence  because  domi- 
cil  ex  vi  termini  includes  residence^  Id. 
Holosrraphic* 

56.  The  recognition  of  holographic  wills  by 
Wyo.  Act  1891  providing  that  they  may  be 
proved  in  the  same  manner  as  other  privete 
writings  are  proved,  does  not  dispense  with  the 
necessity  of  two  witnesses  in  order  to  make 
them  valid,  as  in  the  case  of  other  wills  under 
Wyo.  Rev.  Stat.  §  2237.  He&r  t.  Cowhtek 
4  Wyo.  — ,  18:  5S8 


III.  Devisb  and  Legacy. 

a.  Construction  GeneraUp. 

57.  The  true  meaning  of  words  used  In  a 
will  is  to  be  arrived  at  by  considering  them, 
not  only  in  their  relation  to  the  clause  imme- 
diately in  question,  but  to  the  whole  will. 
Boston  Safe  Deposit  db  T.  Co.  v.  Coffin,  152 
Mass.  95,  8:  740 

58.  The  mere  granmiatical  or  ordinary  sense 
of  words  used  in  a  will  is  not  to  be  adliered 
to  if  it  would  be  repugnant  to  or  inconsistent 
with  the  remainder  of  the  instrument.        Id. 

59.  A  testator  must  be  presumed  to  have 
used  words  in  their  ordinary  primary  sense  or 
meaning.    Be  Woodimrd^  117  N.  Y.  522, 

7:  867 
60.  An  invalid  clause  in  a  will  will  not  neces- 
sarily invalidate  another  clause,  where  there 
is  no  necessary  connection  between  them,  and 
they  contain  separate  and  distinct  limitations 
without  referring,  the  one  to  the  other.  Arm-^ 
strong  v.  DougUiss,  89  Tenn.  219,  lO:  85 

61.  Where  the  language  of  a  vnll  is  plain 
and  unambiguous,  it  cannot  be  wrested  irom 
its  natural  import  in  order  to  avoid  the  effect 
of  the  rule  against  perpetuities.  OoUman  v. 
6^ra<^,112N.  Y.  299,  8:  146 

62.  It  will  be  presumed  that  testator  in- 
tended to  dispose  of  all  his  property  whenever 
the  words  of  his  will,  fairly  construed,  are 
such  as  to  carry  the  whole  estate.     Sa^tton  v. 

WMer,  83  Wis.  617,  80:  609 

Implied  f^ft. 

68.  No  legacy  will  be  implied  unless  it  is 
necessary  to  carry  out  the  manifest  and  plain 
inientof  the  testator,  which  would  fail  un- 
less  such  implication  be  allowed.  BarUett  v. 
Patton,  88  W.  Va.   71,   6:  688 ;  Bishop  v. 
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MeCleOand  (N.  J.  Ch.)  44  N.  J.  Eq.  iXl  Stew.) 
450,  1:  661 

64.  A  devise  by  implication  will  be  upheld 
when  it  is  manifestly  mtendedbytbe  testator, 
although  not  made  m  formal  language.  Ma^ 
Ur9on  y.  Ibwnshdnd,  128  N.  T.  458, 

10:  816 
65.  A  will  deyising  land  in  trust  to  pay  a  cer- 
tain amount  to  testator's  wife  as  lon^  as  she  re- 
mains unmarried,  giyinff  power  to  sell  the  land 
if  deemed  advisable,  ana  in  that  case  to  pay  the 
same  sum  annually  to  the  wife  while  unmar- 
ried, tken  all  the  proceeds  to  be  paid  to  testa^ 
tor's  brother, — constitutes  a  devise  by  implica- 
tion to  the  brother,  subject  to  the  annuity, 
where  no  other  disposition  is  made  of  the  land. 

Id. 

66.  When  a  conviction  that  a  testator  must 
necessarily  have  Intended  an  interest  to  be 
given  which  is  not  bequeathed  by  express  and 
formal  words  is  produced  by  a  reading  of  the 
whole  will,  the  court  will  supply  the  defect  by 
implication,  and  so  mould  the  language  of  the 
testator  as  to  carry  into  effect,  as  far  as  pos- 
sible the  intention  it  is  of  opinion  that  he  has 
on  the  whole  sufficiently  declared.  Bo§ton 
iktfe  DepasU  di  T.  Co.  v.  CoJUn,  152  Mass.  05, 

8:  740 

Becitals. 

67.  A  blank  unexecuted  trust  deed  does  not 
become  a  part  of  a  will  merely  by  reason  of  a 
recital  in  the  will  that  testator  has  deeded  cer- 
tain of  his  proper^  to  trustees  for  Durposes  of 
public  charity,  so  as  to  pass  the  property  re- 
ferred to,  to  the  trustees.  HurU,  Slreator,  v. 
Evans,  184  111.  496,  lit  186 

68.  An  untrue  recital  in  a  will,  to  the  effect 
that  testator  has  deeded  certain  of  his  property 
in  trust  to  found  a  public  charity,  will  not  be 
effective  to  pass  the  title  to  such  property  to 
the  persons  named  as  trustees  in  the  redftal. 

M 

b.  DesoripHon  of  Biru/teiarisa. 

60.  A  will  giving  property  <'to  the  Board 
of  Trustees  for  the  Frotestant  Episcopal 
Church  in  the  Diocese  of  North  Carolina"  con- 
stitutes a  gift  to  the  diocese  as  it  existed  at  the 
execution  of  the  will,  although  prior  to  the 
death  of  the  testatrix  a  portion  of  the  territory 
was  detached,  and  a  new  diocese  designated  as 
the  "Diocese  of  East  Carolina"  created  there- 
from. Soit  Carolina  Dioeeie  v.  Ihrih  Caro- 
lina DioeeM,  102  N.  C.  442,  8:  686 

70.  A  bequest  or  devise  to  a  township  in  In- 
diana, although  primarily  to  the  civil  township, 
will  be  held  to  be  for  the  school  township  when 
the  intention  appears  to  create  a  fund  for  the 
support  of  common  schools.  Sdnner  v.  Ear- 
riwn  Twp.  110  Ind.  189.  8:  187 

71.  The  word  *'or,"  in  a  will  creating  a  power 
of  appointment  to  all  or  any  or  either  of  testa- 
tor's sisters,  "or  to  all  or  any  or  either"  of  their 
lawful  issue,  is  not  used  in  a  disjunctive  and 
substitutional  sense.'so  as  to  preclude  the  chil- 
dren of  living  parents  from  becoming  benefi- 
ciaries, but  allows  a  discretion  to  exercise  the 
power  in  favor  of  all  or  any  or  either  of  the 
sisters  or  their  descendants.  DrakeY,  Drake, 
134N.  Y.  220.  17:664 

72.  The  words  "deceased  legatee,"  in  a  will 
giving  property  to  such  of  a  class  of  persons 
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as  may  be  living  at  the  death  of  a  certain  per- 
son, *'the  issue  of  any  deceased  legatee  to 
take  its  parent's  legacy,"  mean  a  person  who 
was  witnin  the  dass  and  who  would  havo 
been  a  legatee  if  he  had  not  deceased.  HiXU 
V.  Barnard,  152  Mass.  67,  Ss  811 


78.  The  "  then  heirs'*  of  a  person  to  whom 
an  estate  is  siven  if  he  is  not  living  on  the 
death  of  anotner  are  to  be  ascertained  as  of  the 
momf'nt  of  the  latter's  death.  Proctor  v.  Clark 
154  Mass.  45,  18:  781 

74.  Where  a  will  which  creates  a  trust  in  real 
estate,  and  provides  that  the  legnl  heirs  of  each 
beneficiary  shall  succeed  to  his  share  in  case  of 
his  death,  contemplates  a  change  of  the  real 
estate  to  personal  property  in  the  hands  of  ^e 
trustees,  and  that  it  should  go  to  the  heirs  in 
its  changed  form,  the  words  "legal  heirs"  mean 
those  who  would  take  personal  property  under 
the  Statute  of  Distribution.  KendauY,  Qleanon 
152  Mass.  457,  9:  600 

75.^  The  word  "issue."  in  a  clause  in  a  will 
providing  that  issue  of  a  deceased  legatee 
shall  take  its  parent's  share,  will  not  be  re- 
stricted to  mean  simply  "children,**  but  will 
be  extended  to  mean  "  grandchildren"  whose 
parents  are  deceased  also,  unless  the  testator's 
intention  was  clearly  otherwise.  HilU  v. 
Barnard,  152  Mass.  67,  9:  81 1 

76.  The  word  "  issue*'  includes  all  lineal 
descendants,  where  a  will  gives  personal  prop- 
erty in  trust  to  pay  the  income  to  a  person  for 
life,  and  on  his  death  to  pay  the  principal  to  his 
issue  then  living,  and  such  issue  take  per 
etirpes.    Jaekeon  v.  Jaekeon,  158  Mass.  874, 

11:  806 

77.  The  meaning  of  the  word  "  issue*'  is  held 
to  include  all  lineal  descendants,  and  not  merely 
children,  where  on  the  death  of  a  person  to 
whom  the  income  of  property  is  given  for  life 
the  principal  goes  to  his  issue.  Id. 

78.  The  use  of  the  word  '*  issue'*  in  its  re- 
stricted sense  of  "children,"  in  a  devise  over  to 
the  issue  of  testator's  sisters  in  default  of  an 
appointment  under  a  power  to  appoint  to  such 
sisters  "or  to  all  or  any  or  either'  of  the  "law- 
ful issue"  of  said  sisters,  does  not  require  the 
words  "lawful  issue"  in  the  clause  creating  tde 
power  to  be  taken  in  the  same  restricted  sense, 
instead  of  the  broader  sense  of  "descendants," 
especially  where  the  term  "lawful  issue"  is 
used  in  its  unoonfined  sense  in  other  portions 
of  the  will,  and  there  are  reasons  why  the  tes- 
tator desired  to  place  the  donee  of  the  power  in 
a  position  to  command  the  respect  of  the  pos- 
sible appointees.  Drake  v.  Dhrake^  184  N.  Y. 
220,  17:  664 

79.  The  words  "lawful  issue,*'  in  a  will  giv- 
Inr  a  power  of  appointment  to  "all  or  any  or 
either  of  testator's  sisters,  "or  to  all  or  any  or 
either  of  the  lawful  issue  of  said  sisters,  are  to 
be  taken,  in  their  unrestricted  or  broadest  sense, 
to  embrace  all  the  descendants  of  such  sisters, 
and  not  in  the  limited  sense  of  "children,"  and 
do  not  require  the  issue  of  the  sisters  to  take  as 
objects  of  the  power  only  In  a  representative 
capacity  and  substitutionally,  but  will  permit 
the  appointment  of  grandchildren,  even  to  the 
exclusion  of  their  own  narents.  who  are  tbn 
children  of  such  sisten.  ^Jd» 


soo 
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80.  '*Tlie  lawful  issue*'  then  alive,  among 
whom,  on  the  death  of  a  person  entitled  to  the 
income  of  property  for  life,  the  principal  is  to 
be  distributed,  include  living  grandchildren  as 
well  as  ehiUren  of  such  •  person,  although  the 
children  are  all  living.  Foarce  v.  Btekard* 
18  R.  I.  — ,  19:  478 
nephews  and  iiieees. 

81.  The  words  ''nephews  and  nieces  here- 
inbefore named,"  in  the  residuary  clause  of  a 
will,  do  not  include  grandnephews  and  grand- 
nieces  who  have  been  twice  previously  referred 
to  in  the  will  as  "children"  of  a  ''deceased 
niece."    Be  Woodward,  117  N.  Y.  622, 

7:  867 
Children. 

82.  The  literal  meaning  of  a  will  giving  the 
income  of  any  share  which  a  child  was  to  en- 
Joy  for  life  to  the  surviving  children  for  their 
several  lives,  "and  the  principal  to  their  chil- 
dren," will  not  prevail  to  the  exclusion  of  the 
issue  of  other  children  who  are  deceased, 
where  the  general  purpose  of  the  will  is  equal- 
ity among  the  branches  of  the  family,  taking 
advances  into  aoooont.  Baleh  v.  Piekwing 
154  Mass.  868,  14:  186 

88.  A  ffift  of  the  residue  of  testator's  prop- 
erty to  children  of  a  sister  and  of  a  deceased 
brother,  to  be  eaually  divided,  limited  by  a 
codicil  "to  the  (»ildriBn  of  the  int  genera- 
tion," gives  nothing  to  the  chil<faren  of  a  nephew 
who  dwd  before  tlM  will  was  made,  under  R. 
L  Pub.  Stat.  chap.  182,  g  14,  giving  the  share 
of  a  deceased  devisee  or  legatee  to  his  descend- 
ants. Almy  V.  JonM,  17  R.  L  265,  18:  414 
Next  of  kin. 

84.  The  words  "next  of  kin,"  in  a  will, 
mean  the  nearest  blood  relations,  and  not  all 
those  who  would  take  under  the  Statute  of 
Distribution.  Fargo  v.  Miller,  150  Mass. 
225.  6:  690 

86.  On  a  residuary  gift  to  the  next  of  kin  of 
the  husband  of  testatrix,  as  well  to  ner  own  next 
of  kin,  where  the  latter  are  to  be  ascertained  as 
of  the  death  of  her  father,  the  husband's  next  of 
kin  will  be  ascertained  as  of  the  same  time. 

Id. 

86.  The  time  of  ascertaining  the  next  of 
kin  of  testatrix,  who  are  to  take  under  a  resid- 
uary clause,  is  at  the  death  of  her  father,  who 
is  her  sole  next  of  kin  while  he  lives,  and  not  at 
her  own  death,  where  she,  in  preference  to  all 
other  legacies,  provides  in  the  will  for  his  com- 
fortable support  for  life,  even  to  the  extent  of 
usine  the  whole  estate  if  necessair,  but,  in  case 
of  hu  marriage  or  death,  directs  distribution  at 
once,  whether  or  not  the  time  would  be  thus 
fixed  by  the  mere  fact  that  he  was  her  sole  next 
of  kin.  Id, 

c.  Children  Not  Mentioned  or  Dirinherited. 

87.  The  shares  of  children  who  are  not  men- 
tioned in  the  will  of  their  father,  and  who  are 
entitled  by  statute  to  the  same  shares  in  his  es- 
tate "as  if  he  had  died  intestate,"  are  not  af- 
fected by  a  power  of  sale  contained  in  the  will. 
Smithy.  OlfMtead,  88  Cal.  582,  18:  46 

88.  A  testator  can  disinherit  his  heirs  or  next 
of  kin  only  by  leavin^^  his  property  to  others. 
Mere  words  of  exclusion  will  not  suffice.  The 
estate  must  be  actually  given  to  somebody  else. 
Coffman  v.  Eeatnole,  85  Va.  459.  8:  848 
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89.  A  will  which  simply  revokes  all  other 
wills  theretofore  made  by  the  testator,  and  de- 
clares that  a  certain  son  shall  be  excluded  from 
all  participation  in  the  estate  because  he  lias 
become  the  heir  to  certain  other  proper^,  and 
testator  is  about  to  make  a  final  settlement, 
giving  him  as  much  as  the  estate  would  pay  to 
the  other  legal  heirs,  is  not  sufficient  to  ex- 
clude such  son  from  participation  in  the  es- 
tate, but  is  a  nullity,  where  no  provison  is 
made  for  giving  the  estate  to  anybody  else. 

Id. 

90.  A  devise  of  *  *  all  the  tracts  or  i>aTcelB  of 
laud  belonging  to"  the  testator,  to  his  son,  is 
sufficient,  without  any  words  of  inheritance,  to 
pass  a  fee,  where  preceding  clauses  of  the  will 
have  expressly  stated  that  each  of  testator's 
other  children  and  his  wife  should  receive  a 
certain  specific  portion  of  property,  "and  no 
more,"  thus  expressly  dishUientine  the  other 
heirs,  and  where  the  introductory  clause  of  the 
will  indicates  a  purpose  to  dispose  of  testator's 
entire  estate.  Doe,  Bitchy  v.  Patten,  6  Houst. 
— ,  8:  784 

d.  Interetti  of  Seeeral. 

91.  Children  and  grandchildren  take  per 
eapiia  under  a  bequest  to  lawful  issue  without 
specifying  the  shsres,  when  there  is  no  room 
for  a  substitutional  taking  beoause  the  children 
are  all  living.  Bsaree  v.  Biekard,  18  R  I. 
— .  19:  47« 

92.  A  devise  to  each  of  several  persons,  of 
one  undivided  sixth  part  of  the  fee  in  certain 
lands,  is  to  each  in  several^  and  entiiely  in- 
dependent of  devises  of  other  portions,  some  of 
which  may  contravene  the  rule  airainst  per- 
petuities.   Saxton  V.  Webb^y  88  Wis.  617, 

80:  609 

93.  Under  a  gift  of  a  particular  fund  or  sum 
of  money  to  two  or  more,  to  be  divided  among 
them  share  and  share  alike,  the  legatees  take 
as  tenants  in  common,  and  not  as  joint  ten- 
ants. Bishop  V.  MeCleUand  (N.  J.  Ch.)  445. 
J.  £q.  (17  Btew.)  450,  1:  561 

e.  What  Property  Paseee. 

94.  Where  an  intention  to  dispose  of  the 
whole  of  an  estate  appears  in  a  will,  a  pertial 
intestacy  should  not  be  recognized  unless  ibe 
deficiencies  of  expression  are  such  as  will  com- 
pel it.  Boston  So^e  Deposit  dbl.  Oo.y.  Cofin, 
152  Mass.  95.  8:  740 

95.  A  will  which,  after  providing  for  testator's 
burial  expenses,  ^ves  "somuch  of  my  worldly 
estate"  to  a  certain  person,  and  does  not  other- 
wise dispose  of  any  property,  but  revokes  all 
previous  wills,  gives  the  persons  named  the 
whole  estate.  Morgan  v.  Muggins  (C.  C.  5. 
D.  Oa.)  42  Fed.  Rep.  869,  9:  640 

96.  A  will  devising  certain  property  specifi- 
callv,  and  also  **  all  other  property  of  which  I 
shall  die  seised,'*  includes  a  poUcv  of  insurance 
on  testator's  life,  running  **  to  his  devisees,'^ 
although  no  mention  is  made  of  it  in  the  will. 
and  although  technically  he  did  not  die  seised 
of  it.  Avding  v.  Northwestern  Aid  Asso.  72 
Micu.  7,  1:  588 

97.  A  will  giving  property  to  a  daughter, 
with  power  to  dispose  ot  it  by  her  owu  wiii  lU 
case  she  die  before  her  father,  and  directing 
payment  in  that  case  to  the  executois  or  tros- 
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teefl  named  in  ber  will,  operates,  in  case  of  her 
death  leaving  a  will,  to  devise  and  bequeath 
the  property,  by  its  own  force,  in  acconiance 
with  her  will,  although  her  power  of  appoint- 
ment, considered  as  n  power,  could  not  be  exe- 
cuted in  her  father's  lifetime.  Be  PiffanPs 
Wm,  111  N.  Y.  410,  8:  198 

98.  A  general  devise  to  testator's  widow, 
subject  to  the  payment  of  debts,  funeral  charges, 
and  the  expenses  of  administration,  in  full  con- 
fidence that  she  will  make  every  needful  pro- 
vision for  his  children,  will  not  include  a  trust 
estate.  Buffum  v. TiverUm.lQ  R.lMd,7i  886 

99.  A  gift  of  the  interest,  Income,  or  pro- 
duce of  a  fund,  without  liniitation  as  to  con- 
tinuance or  as  to  time,  will  be  held  to  pass  the 
fund  itself;  and  this  effect  will  be  given  to  a 
gift  made  in  this  form,  whether  the  gift  be 
made  directly  to  the  legatee  or  through  the 
intervention  of  a  trustee.  Bi%Iujip  v.  McCUl 
land  (N.  J.  Ch.)  44  N.  J.  Eq.  (17  Stew.)  450, 

1:  561 

100.  Under  a  will  creating  a  trust  for  the 
testator's  widow  and  children  in  the  residue, 
after  certain  payments,  of  the  rents  and  prof- 
its of  certain  real  estate  during  their  lives,  the 
fee  to  be  conveyed  by  the  trustees  to  his 
grandchildren  when  the  youngest  became 
twenty-one  years  of  age,  a  son  acquires  no  in- 
terest m  the  real  estate.  De  Haven  v.  ^S'A^- 
man,  131  Dl.  115.  6:  746 

10 J .  There  is  no  such  devise  of  rents  and 
prodts  as  will  constitute  a  devise  of  the  land, 
where  a  yearly  sum  contingent  upon  the  exi- 
gencies of  the  trust  is  given,  to  be  paid  by  a 
trustee  out  of  the  net  rents  that  may  accrue 
from  lands  in  his  possession  devised  to  him  in 
trust  Id' 

Affceisacqiiired  propert;^. 

1i)3.  The  words  *'the  remainder  and  residue 
of  my  money,"  in  a  will  made  by  one  who  had 
no  real  estate  at  the  time,  will  pass  after-ac- 
quired realty,  where  the  will  shows  an  intent 
not  to  die  intestate  and  to  exclude  the  heirs  ex- 
cept as  they  were  given  legacies.  Jaeob^e  Ap- 
peal, 140  Pa.  268,  11:  767 

103.  Ga.  Code  1868,  §  2161,  making  all  prop- 
erty acquired  subsequent  to  making  of  the  will 
pass  under  it  if  its  provisions  be  sufficiently 
broad,  is  prospective  only;  and  after-acquired 
real  estate  does  not  pass  under  a  will  made  be- 
fore this  provision  went  into  operstion,  even 
though  the  testator  did  not  die  nnlil  afrerwnrds. 
Morgan  v.  Hugging  (C.  C.  N.  D.  Ga.)  42  Fed. 
Rep.  869,  9:  640 

f.  Qifl  in   Tnut. 

104.  No  obligatory  trust  is  created  by  a  will 
giving  all  of  testator's  estate  to  his  wife,  with 
a  request  that,  if  she  does  not  require  the  whole 
of  it  as  a  support,  she  will,  at  her  death,  will 
the  remainder  to  certain  other  persons  named. 
Bryan  v.  MUlrjf,  6  Del.  Ch.  — ,  18:  668 

105.  A  devise  intended  to  evade  the  pro- 
visions of  a  statute  limiting  the  amount  of 
property  that  can  be  given  to  a  woman  with 
whom  testator  had  lived  in  adultery,  or  to  his 
illegitimate  children,  although  it  is  on  the  face 
of  the  will  an  absolute  gift  to  a  stranger,  will 
not  be  upheld  merely  l^cause  the  devisee  had 
no  notice  during  the  testator's  lifetime  of  the 
secret  trust  intended*  Q^re  v.  Clarke  (S.  C.^ 
87  8.  C.  587.  80:  466 
L.  R.  A.  D».  51 
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106.  A  person  to  whom  by  will  a  sum  of 
money  is  given,  to  revert  after  nis  death  to  the 
town  on  condition  that  it  shall  support  a  min- 
ister, the  interest  accruing  to  help  pay  his 
salary,  and  on  failtire  of  this  condition  to  re- 
vert to  testator's  heirs  at  law,  is  entitled  to  the 
interest  of  the  money  only;  and  where  the  ex- 
ecutors are  appointee'  as  trustees  they  should 
pay  hia*.  only  the  income.  BuUard  v.  Chand- 
Ur,  149  Mass.  532,  6:  104 

107.  Where  by  the  first  clause  of  his  will  a 
testator  gave  his  wife  '*my  dwelling  house  as 
now  stands,  together  with  all  the  land,  furni- 
ture," etc.,  and  by  the  last  clause  provided  as 
follows:  **As  to  all  the  rest,  residue,  and  re- 
mainder of  my  real  estate  I  give  and  bequeatii 
the  same  to  my  said  wife  during  her  life  on- 
ly," the  wife  takes  a  fee  in  the  dwelling  house 
and  the  land  connected  therewith,  and  a  life 
estate  in  the  other  real  estate  mentioned  in  the 
last  clause.  Barnes  v.  Boardman,  149  Mass. 
106,  3:  786 

108.  A  direction  by  a  testator  in  his  will,  that 
bis  wife  ''shall  have  and  hold  the  property" 
where  he  resides,  will  carry  to  her  the  fee. 
Snider  v.  Boer,  144  Pa.  278,  18:  869 

109.  A  direction  in  a  will  that  testator's  real 
estate  shall  be  sold  whenever  his  widow  shall 
direct,  and  the  proceeds  paid  over  to  her,  and 
that  she  "shall  have  power  to  dispose  of  the 
same  by  bequeath  or  as  she  directs,"— is  an 
absolute  ^ft  of  the  money  to  her.  Id. 

110.  Giving  a  life  estate  to  testator's  widow 
with  authority  to  dispose  of  the  whole  of  the 
property  as  she  pleases,  but  providing  that 
whatever  may  remain  undisposed  of  at  her 
death  and  not  disposed  of  l^  her  will  shall 
be  giyen  to  certain  other  persons,  does  not  give 
ber  the  absolute  ownership,  and  her  heirs  do 
not  take  the  property  which  remains  undis- 
i)ose<l  of  at  her  death.  MeCtiUauffk  v.  Avdcr- 
eon,  90  Ky.  126.  7:  886 

111.  A  clause  in  a  will  declaring  that  testa- 
tor "desires"  that  a  certain  disposition  should 
be  made  of  all  that  remains  on  his  wife's  death 
of  the  real  and  personal  property  given  her  by 
previous  clauses  of  the  will  is  merelv  preca- 
tory, and  will  not  prevent  her  from  taking  the 
fee-simple  title  of  the  land  and  the  absolute 
property  in  the  sublect  of  the  bequest.  BVh 
V.  Bills,  80  Iowa,  269.  8:  606 

112.  A  fee  which  has  been  given  by  a  will  can- 
not be  cut  down  to  a  life  estate  by  a  subsequent 
clause  directing  that  the  legatee  shall  have 
"the  sole  cooirnl  of  the  property"  during  his 
lifetime.     Snider  v.  Baer  (Pa.)  18:  860 

1 18.  After  a  bequest  of  property  to  be  equally 
divided  between  five  daughters,  a  subsequent 
clause  directing  that  the  whole  of  the  interest 
of  two  of  them  shall  be  held  by  the  executor, 
his  heirs,  etc.,  for  the  benefit  of  those  two 
daughters  during  life,  and  at  their  death  the 
balance,  if^any.  should  go  to  their  children, — ^is 
void  for  repugnancy.  Hall  v.  Paltner,  87  Va. 
354,  11:  610 

Use  for  support. 

114.  Permission  to  persons  to  whom  the  use 
of  an  estate  is  devised  for  life,  to  use  so  much 
of  the  bulk  of  the  estate  as  is  necessary  for  their 
comfort,  will  give  them  the  right  to  use  what  is 
necessary  for  their  support.  The  determina- 
tion as  to  the  existence  of  such  necessity  is  sub- 
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ject  to  the  supervision  of  the  court,  and  the 
ainouDt  to  be  used  will  be  fixed  at  what  la  need- 
ed, in  reference  to  the  situation  and  condition 
in  life  of  tbe  devisees.  PeckTiam  v.  Lego,  57 
Conn.  553,  7:  419 

115.  A  bequest  of  the  use  and  improve- 
ment of  testator's  estate  to  certain  persons 
"during  their  natural  lives"  gives  them  a  life 
estate  only;  and  such  estate  will  not  he  en- 
larged by  the  addition  of  the  further  clause: 
"Should  it  be  necessary  for  their  personal  com- 
fort to  use  any  portion  of  said  propertv,  it  is 
my  will  that  they  do  so,  exercising  good  judg- 
ment and  saving  as  much  aa  possible  for  the 
children  born  to  them.  -'<^- 
Surviirorsliip. 

116.  A  will  providing  that  after  the  death 
of  testator's  daughter  certain  money  should  be 
"  equally  dividS  amongst  her  surviving  chil- 
dren and  Uie  issue  of  such  as  may  be  dead, 
such  issue  taking  per  Btirpet  and  not  per  capi- 
ta,'* annexes  the  condition  of  survivorship  only 
to  the  children  of  the  daughter,  and  not  to 
their  issue;  and  on  the  death,  during  the 
daughter's  Ufetime,  of  one  of  her  children  leav- 
ing issue,  the  interest  of  such  issue  is  vested, 
and  is  not  defeated  by  death  during  the  life- 
time of  the  daughter.  Jameson  v.  Major y  86 
Va.  51,  8:  778 

117. The  word  "surviving,"  in  a  will  devising 
property  to  testator's  wife  for  life,  ana  adding: 
*'  But  on  her  decease  I  give  and  devise  the 
same  to  my  surviving  children  to  be  divided 
equally  between  them," — refers  to  the  children 
survivmg  on  the  wife's  decease.  Covenp  v.  ^fc^ 
LauglUin,  148  Mass.  576,  2:  448 

118.  Tbe  words  "then  surviving,*' in  a  will 
giving  a  woman  power  to  dispose  of  an  estate 
by  wDl,  and,  in  case  of  her  failure  to  make  a 
will,  directing  payment  at  her  decease  of  one 
half  the  fund  to' testator's  heirs  at  law  then  sur- 
viving, they  taking  by  rieht  of  representation, 
and  the  other  half  to  the  heirs  of  such  woman 
then  surviving,  they  taking  by  right  of  repre- 
sentation, refer  to  the  time  of  the  death  of  the 
woman,  and  give  the  half  of  the  fund  to  the 
persons  who  at  that  time  are  testator's  heirs  at 
law.     Wood  V.  Bullard,  151  Mass.  324, 

7:  804 
Devise  over;  limitations. 

119.  Where  there  is  a  gift  to  one  person,  and 
m  case  of  his  deatb,  then  to  another,  the  girt 
over  is  construed  to  ^ake  effect  only  in  the  event 
of  the  death  of  the  first  legatee  before  the  peri- 
od of  payment  or  distribution.  Bishop  v.  Mc- 
Clelland (N.  J.  Ch.)  44  N.  J.  Eq.  (17  Stew.) 
450,  1:  661 

120.  It  is  only  where  testator  expresses  and 
plainly  declares  his  purpose  to  create  a  per- 
petuity that  a  contingent  limitation  will  not  be 
saved  by  Mill.  &  V.  (Tenn.)  Code,  §  2815. 
which  conclusively  presumes  that  tbe  testator 
intended  the  limitation  to  take  effect  within  the 
lawful  period,  unless  the  contrary  is  expressly 
and  plainly  declared.  Annstrong  v.  JDoxigUxM. 
89  Tenn.  219,  10:  86 

121.  If  a  testator  divides  his  estate  into  a 
number  of  parcels  equal  to  tbe  number  of  H- 
children,  living  and  deceased,  and  manifests  a 
purpose  to  have  each  branch  of  his  family  have 
one  portion,  only  providing  for  a  devise  over 
in  case  a  particular  brancSi  becomes  extinct; 
and  in  disposing  of  the  portion  of  a  deceased 
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child  provides  that  the  income  of  it  shall  be 
divided  among  her  three  children  during  their 
lives,  and  in  case  one  dies  leaving  issue,  one 
third  of  the  principal  shall  be  given  to  them 
absolutely:  but  in  case  there  is  no  issue,  his 
share  of  the  income  shall  be  divided  betweer 
the  survivors,  but  does  not  dispose  of  the 
principal  in  such  event, — in  case  two  die 
without  issue  and  the  other  afterwards  dies 
leaving  issue,  the  principal  will  all  be  divided 
between  such  issue,  ano^  no  part  of  it  will  be 
given  to  the  heirs  and  next  of  kin  of  the  testa- 
tor. Boston  Safe  Deposit  dt  T.  Co.  t.  Cbjbi, 
152  Mass.  95,  8:  740 

122.  If  a  will  gives  a  portion  of  whatever  of 
testator's  estate  remains  at  the  death  of  a  per- 
son named  to  certain  persons  in  fee,  and  the 
remainder  to  such  as  may  be  living  of  tbe 
children  of  certain  other  persons,  *'the  issue  of 
any  deceased  legatee  to  take  its  parent's  legacy," 
the  latter  clause  will  be  confined  in  its  opera- 
tion to  the  second  class  named,  and  will  not  be 
extended  to  the  first  class,  who  at  the  death  of 
the  testator  will  take  vested  interests  in  tbe 
shares  given  them.  Hills  v.  Barnard,  153 
Mass.  67,  9:  811 

128.  Where  a  testator  gives  a  portion  of  what- 
ever of  his  estate  remains  at  the  death  of  a 
certain  x>erson  to  such  as  may  be  living  of  tbe 
children  of  four  other  persons,  "the  issue  of  aoj 
deceased  legatee  to  take  its  parent's  share"  at 
such  person's  death,  the  estate  given  will  be 
divided  into  as  many  parts  as  there  are  chil- 
dren of  the  four  persons  who  are  living  and 
who  have  deceased  leaving  issue  who  are  still 
livine,  and  each  living  child  will  take  one  part, 
and  the  part  representing  each  deceased  child 
will  be  dividea  among  his  issue,  excluding 
issue  of  living  issue.  la. 

h.   Vested  Intertsis. 

124.  A  will  which  provides  that  the  residue 
of  the  testator's  estate  shall  be  equally  divided 
between  his  children,  but  directs  that  when  tbe 
division  is  made  one  of  the  children,  naming 
her,  shall  have  her  share  set  off  to  her  in  other 
kind  of  property  than  slaves,  does  not  vest  tbe 
legal  title  of  the  residue  of  his  real  estate  in  his 
executors,  but  Tests  it  in  the  children  as  ten- 
ants in  common  until  the  partition  shall  be 
made.    Simmons  v.  Spratt.  26  Fla.  449, 

9:84« 

126.  Where  an  estate  is  given  to  one  for  life, 
with  remainder  to  his  issue  yet  unborn,  incase 
there  is  such  issue  at  the  time  of  his  death, 
and  in  case  there  is  no  issue,  then  to  certain 
other  persons  named,  no  interest  in  the  estate 
vests  in  the  heirs  of  the  devisor,  lUthough  until 
the  death  of  the  life  tenant  it  remains  uncer- 
tain who  will  take  the  remainder.  TrumbuU 
V.  TrumbuU,  149  Mass.  200,  4:  117 

126.  The  absolute  fee  to  one  third  of  the  estate 
becomes,  at  the  death  of  each  life  tenant  in  re* 
mainder,  vested  in  his  children,  under  a  will 
creating  a  trust  for  one  for  life,  with  remain- 
der to  her  three  children  for  life,  and  provid- 
ing that  "at  their  death"  the  estate  "shall  vest 
in  the  heirs  at  law  or  children  of  them,"  tbe 
said  children,  "that  may  be  living  at  tbe  lime 
of  their  deaths."  Oindrat  v.  Western  B.  ^ 
Ala.  (Ala.)  19:  839 

127.The  remaindermen  take  a  vested  interest 
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at  the  death  of  the  teetator,  vnder  a  will  giviag 
the  nee  of  the  estate  to  testator's  wife  for  lif^ 
and  oontfaitdog,  "  At  her  decease  I  give  ana 
bequeath  all  my  estate  that  may  remaio  "  ia 
speciflo  amounts  to  certain  designated  persons, 
with  the  residue  to  the  next  of  cin  of  testator 
and  his  wife.    J<mu  t.  Kwi/ppen,  68  Vt.  891, 

14:  898 

138.  The  respective  legacies  vest  at  the  death 
of  the  testator,  under  a  wUl  converting  the  es- 
tate into  money,  and  directing  the  distribution 
of  one  third  of  it  in  equal  shares  amone  the 
children  of  testator's  son,  and  in  case  of  the 
death  of  any  child  before  the  payment  to  him 
of  his  share,  such  share  to  be  divided  between 
the  survivors;  and  no  share  is  devested  by  the 
death  of  a  legatee  before  actually  receiving  it 
Wengtrd'B  Appeal,  148  Pa.  615,  18t  860 

1.  EnjcyvMnt;  PaymenU 

139.  Under  a  will  providing  that  a  daughter 
of  testatrix  shall  receive  from  the  executors  a 
certain  sum  for  her  support  until  she  arrives  at 
the  age  of  thirty-flve  years,  at  which  time  they 
shall  transfer  to  her  the  entire  estate,  real  and 
penonal;  but  in  case  of  her  death  before  arriv- 
ing at  tiiat  age,  leaving  no  lawful  issue,  her 
fatiier  shall  take  the  property;  but  with  no  de- 
vise over  except  to  the  father  if  then  living, — 
she  is  entitled  on  her  father's  death  to  the  im- 
mediate enjoyment  of  the  entire  estate,  although 
she  has  not  yet  arrived  at  the  age  of  thirty-five 
years.    BenneU  ▼.  Chopin^  Tt  Mich.  526, 

7:  877 

180.  Where  a  will  fixes  no  time  for  the  com- 
mencement of  the  life  use  of  the  residuary 
estate,  the  legatee  is  entitled  to  the  use  or  in- 
(rome  thereof  from  the  death  of  the  testator. 
Lawrence  v.  JSecurity  Co,  56  Conn.  428, 

1:  848 

181.  If  A  will  is  silent  as  to  the  time  when  a 
legacy  is  to  be  paid,  the  legatee,  in  case  he 
stands  in  the  position  of  a  purchaser  for  value, 
is  entitled  to  have  the  time  of  payment  de- 
termined by  the  lesal  presumption  ojf  the  testa- 
tor's Inteuti.     Welch  v.  Adame,  152  Mass.  74. 

9:  844 
132.  The  provisions  of  a  will  which  postpone 
the  payment  of  one  installment  of  a  legacv  to 
testator's  son  until  he  is  thirty  years  old,  and  an- 
other installment  until  he  is  twenty-five  years 
old,  are  not  void  as  inconsistent  with  his  abso- 
lute rights  of  property  therein,  or  as  against 
public  policy.  Claflin  v.  Clajtin,  149  Mass. 
^9.  8;  870 

133.  Where  one  article  of  a  will  provided 
for  a  certain  fund  to  idd  deservioff  college 
"Students,  ^jd  the  next  clause  provided  that  the 
rest  of  the  estate  should  be  held  as  a  fund  to 
aid  students,  "in  the  same  manner  and  with 
the  same  restrictions  as  prescribed"  in  the  pre- 
ceding article,  "and  at  any  time  after  ty^ 
years"  the  executors  might  m  their  discretion 
appropriate  "  whatever  may  remain  "  to  certain 
towns,  the  interest  to  be  used  for  school  pur- 
poses in  the  education  of  all  classes.— the  fund 
referred  to  in  the  latter  article  is  not  to  be  kept 
for  accumulation  during  the  five  years,  but 
r^^j  fer  the  purposes  specified.  Powers  v. 
7i9^*  61  Vt.  587.       •^  7:  617 

io4.  Where  the  executors  of  a  will  bequeatli- 
ing  an  aliquot  part  of  the  residuary  estate  for 
B««  ladaz  to  Notes  Preceding. 


life,  instead  of  paying  the  life  legatee  the  hi- 
oome  from  the  death  of  the  testator  to  the  time 
of  distribution,  mingle  it  with  the  principal 
and  Bublect  the  whole  to  distribution;  and 
the  life  legatee's  portion  of  the  distributive 
estate  is  delivered  to  his  trustee  ;  and  such  dis- 
tribution is  confirmed  bv  the  probate  court, — 
the  trustee  is  not  liable  for  such  unpaid  in- 
come to  the  legatee  or  his  creditors.  Lawrence 
V.  Security  €h.  66  Conn.  428,  1:  848 

185.  Bequests  of  certain  amounts  "in  United 
States  bonds."  without  identifying  them,  are 
general,  and  not  specific,  although  testator  had 
an  eaual  amount  of  such  bonds  at  the  time  of 
his  death,  where  it  is  not  shown  whether  or 
not  he  had  them  when  the  will  was  made;  and 
such  bequests  mav  be  satisfied  by  the  delivery 
of  any  United  States  bonds  in  the  amount 
specified,  instead  of  thoee  which  he  owned. 
EmneY,  Hunter  {Igvik)  17:  80S 

186.  The  election  of  a  widow  to  take  against 
the  will  is  equivalent  to  her  death  as  respects 
the  payment  of  legacies  and  the  distribution 
of  that  part  of  the  estate  which  is  distributed 
under  the  wilL  Be  Vaneefe  EstaU,  141  Pa. 
201,  18s  887 
Bnt  see  next  case. 

187.  The  election  of  the  widow,  who  is  made 
life  tenant  of  her  husband's  property,  to  take 
against  his  will,  does  not  accelerate  the  time  for 
distribution  so  that  it  mav  be  made  during  her 
lifetime,  where  the  remainder  is  to  be  divided 
between  specific  and  residuary  devisees  and  the 
result  of  her  election  would  work  inequity  by 
diminishing  the  residuary,  and  leaving  the  spe- 
cific devises  to  be  paid  in  full.  Jones  v. 
Knappen,  68  Vt.  891.  14:  898 

J.  BUUion. 
See  also  supra,  187. 

188.  He  who  accepts  a  benefit  under  a  wUl 
must  adopt  the  whole  contents  of  the  instru- 
ment, renouncini;  every  right  inconsistent  with 
it.  iSchley  v.  CoUis  (O.  C.  8.  D.  Ga.)  47  Fed. 
Rep.  250,  18:  667 

By  widow. 

189.  The  acceptance  by  a  woman  of  the  pro- 
visions of  her  husband's  will,  giving  her  the  ust 
of  his  real  estate  so  lon^  as  she  remains  his  wid- 
ow, will  cause  all  her  interest  in  such  property 
to  cease  when  she  remarries,  although  the  will 
makes  no  disposition  of  the  property  to  take 
effect  upon  the  happening  of  such  event ;  and 
in  case  she  sells  the  property  and  then  remar- 
ries, testator's  heirs  at  law  may  recover  it 
from  the  possession  of  the  purchasers.  Knight 
V.  Mahoney,  152  Mass.  538,  9:  678 

140.  Where  testator,  after  giving  his  wife  a 
handsome  legacy  of  personalty,  gave  her  for 
life  or  widowhood  the  homestead  and  land  ad- 
joining, constituting  nearly  one  third  of  his 
real  estate,  in  number  of  acres,  and  gave  other 
lands  to  a  daughter  for  life,  and  after  her  death 
to  be  sold  by  the  executors  and  the  proceeds 
divided  among  her  children,  and  also  gave  the 
proceeds  of  other  lands,  which  were  to  be  sold 
as  his  executors  might  think  best,  to  the  chil- 
dren of  a  deceased  son,  making  no  provision 
for  dower  in  these  lands,  and  naming  the  wife 
as  one  of  the  executors, — the  allowance  of  dow- 
er to  her  would  be  inconsistent  with  the  will. 
CaUahan  ▼.  BMnsan,  80  8.  C.  349,     8:  497 
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141.  A  devise  to  testator's  wife  will  bar 
dower  only  when  the  two  tire  so  manifestly 
repugnant  that  they  cannot  stand  together. 

Id. 

142.  A  valid  election  to  take  against  her  hus- 
band's will  may  be  made  on  behalf  of  a  men 
tally  incompetent  widow,  in  jurisdictions 
where  probate  courts  have  the  same  powers 
over  the  estates  of  those  under  guardianship 
that  the  English  chancery  court  had,  by  an  ap- 
plication to  such  court  by  the  guardian  within 
a  short  time  after  his  appointment  and  with 
nothing  to  show  the  mental  improvement  of 
his  waid,  setting  forth  the  necessary  facts  and 
being  advised  to  act  for  her  best  interests,  and 
then,  with  the  approval  of  the  court,  filing  an 
election  to  take  against  the  will  as  the  widow 
herself  is  directed  by  the  statute  to  do,  to  effect 
such  result.  Be  Andreto*9  Estate,  92  Mich- 
449.  17:  296 

143.  The  jurisdiction  of  the  court  to  elect  on 
behalf  of  a  mentally  incompetent  widow  to 
take  against  her  husband's  will  is  not  abro 
gated  by  a  statute  giving  the  widow  a  right  to 
so  elect  by  fllinff  in  court  a  writing  to  that  ef- 
fect, and  providing  that  a  failure  to  file  such 
election  within  a  given  timo  shall  be  deemed 
an  election  to  take  under  the  will.  Re  An- 
drew'e  EsiaU,  92  Mich.  449,  17:  296 


k.  Equitable  Conversion;  Charge  upon  Realty. 


Hi.  Real  estate  is  converted  into  personalty 
by  a  provision  of  a  will  that  the  executors  shall, 
as  soon  as  may  be  conveniently  done  after  his 
death,  sell  and  convert  into  money  all  the  real 
estate.    Hope  v.  Bfeioer,  136  N.  Y.  126, 

18:  468 

145.  In  the  absence  of  an  election  on  the 
part  of  all  the  distributees  of  a  fund  which  is 
to  arise  from  lands  which  are  devised  to  be 
sold  and  the  proceeds  distributed,  to  take  the 
land,  instead  of  the  fund  arising  therefrom, 
the  devise  will  be  treated  as  one  of  money. 
Ebey  V.  Adams,  135  111.  80,  10:  16« 

146.  The  fact  that  the  legal  title  to  lands 
which  are  devised  to  be  sold,  with  directions 
to  distribute  the  proceeds,  is  not  in  terms  de- 
vised to  the  testator's  executors,  does  not  af- 
fect the  conclusion  that  the  devise  is  one  of  the 
proceeds,  and  not  of  the  land.  Ebef/  v. 
Adams,  135  111.  80,  10:  162 
147.  Where  testatrix  gives  a  university  certain 
sums  of  money  in  trust  for  various  purposes, 
to  the  fund  of  one  of  which  tlie  residue  of  the 
estate  is  given,  and  directs  the  estate  to  be  con 
verted  into  money  or  available  securities  as  soon 
as  it  can  be  done  having  in  view  the  best  inter- 
est of  the  estate,  it  operates  as  an  equitable  con- 
version of  the  estate,  and  no  real  estate  owned 
by  her  is  thereby  devised.  Re  McGraw's  Es- 
tate. Ill  N.  Y.  66,  2:  887 

148.  A  direction  by  will  to  convert  testator's 
real  and  personal  estate,  except  his  library, 
into  money,  for  the  purposes  of  the  will, — 
namely,  the  payment  of  debts,  the  investment 
of  a  fund  for  the  payment  of  annuities,  and  a 
residuary  gift,— operates  as  an  equitable  con- 
version of  the  real  p««tate  into  personalty  at  the 
time  of  testator's  death.  Cottman  v.  Grace, 
112  N.  Y.  299,  8:  146 

See  Index  to  H otes  PreeediB|p» 


Charn^  upon  realty. 

149.  A  durection  that  the  executor  pay  the 
debts  of  a  testator  out  of  his  real  or  personal 
estate  is  a  charge  of  debts  upon  lands,  creatinf 
a  tnist  which  creditors  can  enforce  by  oompel- 
liog  the  executor  to  execute  the  tniat.  Morm 
V.  Hackejisack  Sav.  Bank  (N.  J.  Frr.  &  Apix 
47  N.  J.  Eq.  (2  Dick.)  279,  18:  62 

150.  A  mere  direction  in  a  wiU,  that  test* 
tor's  debts  be  paid,  followed  by  devises  of  al! 
his  estate,  is  not  to  be  regarded  as  an  appnv- 
priation  of  realty  to  pavment  of  debts.  Bai'* 
V.  Bampman,  69  Md.  m,  1:  S46 

151.  Where  the  statutory  provision  as  to  psy- 
ment  of  decedent's  debts  (it  I.  Pub.  Stat,  chap 
189,  ^§  1,  2)  was  that  the  estate  should  be 
chargeable  with  pajrment  of  just  debts,— the 
personal  estate  primarily,  unless  it  was  other 
wise  directed  by  will, — a  provision  in  a  devise 
to  children  of  the  residuary  estate,  that  they 
should  pay  "out  of  the  same  all  of  my  fik 
debts,"  was  not  inoperative  as  being  a  repeti 
tion  of  the  statutory  charge,  but  was  a  direct 
charge  upon  the  real  estate  included  in  such 
devise,  and  attached  thereto  for  the  benefit  of 
creditors,  enforceable  in  equity.  Woontoekei 
Sav.  Ins.  V.  Ballon,  16  R.  I.  851,  1:  BBS 

152.  One  entitled  to  a  life  support  out  of  UDd^ 
devised  to  another  subject  to  such  support 
waives  her  right  thereto  by  relying  upon  her 
husband  for  her  support;  but  upon  the  lattery- 
death,  the  obligation  of  the  devisee  revi?es  a» 
to  future  support  and  maintenance.  Didnoh 
V.  I^ield,  77  Wis.  439,  9:  B37 

158.  A  legatee  who  seeks  to  charge  the  (mv- 
meot  ot  his  legacy  upon  land  specifically  de 
vised  must,  in  case  the  will  does  not  expiess- 
I V  or  impliedly  make  the  legacy  a  charge  upon 
the  land,  show  that  the  testator  did  not,  at  the 
time  of  the  execution  of  the  will,  have  personal 
propertv  out  of  which  the  legacy  could  be 
paid.  Such  fact  need  not  be  shown,  however, 
where  the  land  is  not  specifically  devised  and 
the  legacy  is  made  a  charge  thereon.  Bandtm 
V.  Coon,  125  Ind.  497,  9:  B84 

154.  A  legacy  is  made  a  char.^e  upon  the 
whole  residuary  estate,  including  land. by  a  will 
which  gives  the  legacy  and  directs  that  it  shall 
be  made  out  of  testator's  estate,  and  then  pro- 
ceeds: "  When  the  above  amount  of  moner 
shall  have  been  paid,  I  direct  that  the  remain 
der  of  my  whole  estate  shall  be  equally  di 
vided  among  my  heirs."  ^^■ 

1 56.  Payment  of  legacies  may  be  enforced  out 
of  land  devised  oy  a  residuary  clause  and  npoo 
which  they  are  made  a  charge,  even  after  final 
settlement  of  the  estate,  where,  upon  such  set- 
tlement, there  is  no  personal  property  applici- 
ble  thereto.  ^^ 

156.  A  charge  upon  land,  imposed  by  a  will 
as  a  particulnr  provision  for  children,  is  db- 
charged  by  an  ademption  of  such  provision 
Ric/utrdfton  v.  Eveland,  126  111.  37.       1:  «<>* 

157.  Where  a  charge  upon  land  in  a  wfll  fails 
the  advantage  will  enure  to  the  benefit  of  tt)e 
devisee,  where  the  gift  was  bv  a  father  to  hi» 
son  of  the  beneficial  interest  m  lands,  sobjert 
•to  a  legacy  to  daughters,  as  the  son  took  the 
lands  cum  onere,  and  as  the  devisee  of  the  beoc- 
ficial  interest  in  the  lands,  which  were  only 
charged,  and  were  not  devised  upon  expo's* 
trust,  to  pay  the  legacies.  Id- 
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1.  ConditioM  of  Gift. 


158.  Legal  incapacity  of  a  legatee  to  perform 
a  condition  on  which  the  ^ift  is  made  will  pre- 
vent it  from  taking  effect,  although  the  time 
for  performance  was  subsequent  thereto.  Bui- 
lard  ▼.  Shirley,  158  Mass.  559,  18:  110 

159.  A  devise  of  a  farm  conditioned  that  the 
devisee  shall  support  and  maintain  testator's 
daughter  out  of  the  farm  during  her  life,  does 
not  make  the  support  contingent  upon  the 
daughter  residing  on  the  farm.  Diekmn  ▼. 
Field,  77  Wis.  4^,  9i  587 

160.  Delivering  specific  articles  necessary  for 
her  maintenance,  to  the  testator's  daughter, 
with  due  regard  to  the  condition  in  life  of  tes- 
tator and  his  family  at  the  time  of  his  death, 
fulfills  the  condition  in  a  devise  of  a  farm 
which  requires  the  devisee  to  support  such 
daughter  out  of  the  property;  and  the  devisee 
cannot  he  required  to  pay  her  a  cash  annuity  or 
deliver  such  articles  elsewhere .  Id. 

161.  The  failure  of  a  devisee  to  inform  one 
whoae  support  out  of  the  property  devised  was 
made  a  condition  to  his  receiving  it,  of  his 
readiness  to  furnish  such  support,  puts  him  in 
default  and  renders  him  liable  to  pay  a  cash 
commutation  for  past  support,  even  though  no 
demand  therefor  was  made  upon  him.  Such 
failure  will  not,  however,  have  such  effect  as 
to  future  support;  nothing  short  of  absolute 
refusal  or  neglect  to  furni^  the  support,  after 
the  obligation  to  do  so  and  the  manner  of  do- 
ins:  it  hiaTe  been  authoritatively  adjudicated, 
will  entitle  the  one  to  whom  the  support  is  due 
to  receive  a  cash  annuity  for  life.  Id. 
In  restraint  of  Buunriag^e, 

162.  Where  a  personal  legacy  is  given  on  a 
condition  in  restraint  of  marriage,  and  the 
condition  is  precedent,  and  not  unreasonably 
restrictive  of  marriage,  it  is  valid.  Phillipn 
V.  Fergerwn,  85  Va.  509,  1:  887 

163.  The  fact  that  a  man  is  over  twenty-one 
years  of  age  and  independent  of  his  iatder  does 
not  change  the  family  relations  between  them, 
or  prevent  him  from  being  one  of  his  father's 
family,  within  the  meaning  of  a  will  prohibit- 
ing any  of  testator's  diildren  from  marrying 
into  that  family.  Id. 

164.  Under  a  will  providing  that  any  of  tes- 
tator's children  who  marries  into  a  certain  iuiii- 
ily  shall  have  only  $8  out  of  his  estate,  and 
that  any  clause  of  the  will  giving  any  other  in- 
terest to  such  child  shall  be  revdted,  no  estate 
in  testator's  land  can  vest  at  all  in  a  child  who 
contracts  such  prohibited  marriage  in  his  life- 
time. The  condition  in  question  is  not  subse- 
quent, but  precedent,  and  no  question  of  for- 
feiture arises.  Id. 

165.  A  devise  to  a  daughter  "for  and  during 
her  natural  life,  unless  she  shall  be  married, 
in  which  case  her  life  estate  shall  cease,"  does 
not  make  an  illegal  condition  in  restraint  of 
marriage,  where  the  will  contains  nothing 
further  to  show  an}*  intent  to  prevent  her  mar- 
riage, but  merely  a  disposition  to  provide  her 
a  home  so  long  as  she  shall  need  it.  Mann  v. 
JaekHon,  84  Me.  400,  16:  707 

1H6.  A  bequest  to  testator's  daughters,  which 
provides  that  in  case  either  of  them  shall  be- 
come a  widow,  or  otherwise  become  lawfully 
separated  from  her  husband,  she  shall  receive 
her  share  of  the  property  absolutely,  instead 

See  Index  to  Notes  Preeedlnf  • 


I  of  the  income,  which  is  given  to  her  while  she 
remains  a  wife,  is  not  void  as  against  public 
policy  on  the  ground  of  encouraging  the 
(laughters  to  live  septirate  or  be  divorced 
from  their  husbands.  Born  v.  Horttmann,  80 
CtU.  454,  8:  677 

m.  Power  to  /Sell. 


See  also  supra,  87. 

167.  A  direction  to  an  executor  to  divide 
land  among  certain  persons  named,  with  power 
to  sell  any  or  all  of  it  according  to  his  discre- 
tion, gives  him  authority  to  partition  it  io 
kind  or  iieil  it.  Anderwt*  v!  Butler,  ail  8.  C. 
183,  6:  166 

168.  Power  by  a  will  to  an  executor  to  sell 
certain  land  and  divide  the  proceeds  among 
certain  legatees  named  ia  not  revoked  by  a 
subsequent  codicil  giving  the  land  to  different 
parties  not  mentioned  in  the  power  of  sale, 
but  not  expressly  revoking  the  power  given  in 
the  will.  Id. 

169.  An  estate  to  testator's  wife  for  her  life, 
with  a  power  of  conveying  the  fee  by  deed,  is 
conveyed  by  a  will  which  declares:  "  I  give, 
devise,  and  bequeath  to  my  wife  idl  the  estate, 
real  and  personal,  that  I  die  seised  and  possessed 
of,  giving  her  full  power  to  sell  and  convey 
the  same  by  deed;  and  the  proceeds  thereof  are 
to  be  usea  for  her  comfort  and  otherwise 
as  she  may  think  proper.  After  her  decease 
all  that  remains  of  my  estate  not  specifically 
disposed  of  by  her  is  to  be  used  for  the  benem 
of"  certain  other  persons.  Kent  v.  Morrison 
158  Mass.  187,  10:  756 


n.  Lapsing;  Ademption;  Deduction, 

170.  On  failure  of  a  devise  the  Innd  does 
not  pass  by  a  residuary  gift  of  all  '*  not  here- 
inbefore disposed  of,"  but  it  will  pass  by  the 
Statute  of  Descents.  Kelly  v.  Nichols,  18  R. 
L  — ,  19:  418 

171.  A  lapsed  devise  falls  into  the  residue  in 
the  same  way  as  alapscU  legacy,  where,  by 
statute,  the  will  is  made  to  sdoJl  from  the 
testator's  death  both  as  to  real  and  ^personal 
property.  Oruikshank  v.  Momefor  ths  Friend* 
less,  lltf  N.  )[.  mi,  «:  i4U 

172.  A  legacy  made  payable  out  of  real  es- 
tate at  a  future  time,  the  payment  being  with- 
held so  that  the  devisee  of  the  estate  may  in 
the  mean  time  enjoy  Uie  same  free  from  the 
burden  of  the  legacy,  does  not  lapse  if  the 
legatee  die  before  the  time  fixed  for  payment. 
Myerit  v.  Adler,  6  Mackey,  515,  1:  488 
Ademption. 

173.  Deposits  by  a  father,  made  in  the  pres- 
ence of  his  daughter,  of  money  in  a  bank  in 
her  name  and  for  her  use,  followed  by  other 
deposits  to  her  credit,  entered  in  a  passbook 
supplied  by  the  bank  and  delivered  by  him  to 
the  daughter,  although  partly  made  after  the 
execution  of  his  will  giving  the  daughter  a 
pecuniary  leracy,  will  not  operate  as  an 
ademption  of  any  portion  of  the  legacy.  Re 
CrafPford,  118  N.  Y.  560.  5:  71 

174.  A  specific  legacy  of  stock  standing  in 
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the  name  of  testator  is  adeemM  by  a  sale  of 
the  stock  subsequently  to  the  makiog  of  the 
will;  and  the  fact  that  the  wUl  is  republished 
bv  a  cwllcil  afterwMds  executed  is  immaterial. 

V:  890 


Unitarian  8oc.  v.  Tt^«,  151  Mass.  76. 

175.  A  legacy  of  a  certain  number  of  shares 
of  certain  stock  is  specific,  where  another 
clause  of  the  will  disposes  of  certain  other 
shares  of  the  same  stock,  and  both  bequests 
dispose  of  the  exact  number  of  shares  of  sucn 
stock  standing  in  the  name  of  the  testator,  and  a 
subsequent  clause  gives  ''the  balance  of  my 
stock  as  per  my  stock  book,  my  furniture,  and 
all  other  property  not  otherwise  disposed  of  by 
me  "  and  the  general  course  adopted  by  the 
testator  in  makhi^  the  will  was  to  take  up 
different  items  of  his  property  as  it  then  stood, 
and  dispose  of  them.  Umtanan  Sik  y. 
Tufts,  151  Mass.  76,  "^s  390 

176  An  ademption  of  a  legacy  will  be  worked 
while  the  will  remains  ambulatory,  by  a  subse 
auent  gift  or  advancement  by  the  testator  to 
the  legatees,  with  the  intention  that  it  should 
be  in  lieu  and  discharire  of  the  legacy;  and  the 
■  latter  will  then  stand  in  the  will  ^  a  satisfied 
legacy.    BiclMTdson  v.  Ehdand,  126  JJl.  61^ 

177.  The  intention  to  satisfy  a  legacy  to  a 
stranger  by  a  subsequent  gift  must  be  ex- 
pressed, unless  the  legacy  and  gift  be  for  the 
same  specific  purpose.  Richardson  y.  £j^ 
la7id,  126  111.  37.  !••  80» 

178  If  the  relation  of  parent  and  child  exists 
between  the  testator  and  the  legatee,  the  pre- 
sumption at  once  arises  that  the  subsequent 
gift  if  ejusdem  generis,  was  intended  to  be  in 
satisfaction  of  the  prior  legacy,  the  parent  not 
being  presumed,  having  voluntarily  fixed  the 
portions,  to  take  from  one  child  to  hte  aetn- 
ment  for  the  benefit  of  another.  Jitchar(hon 
V.  Meland,  126  111.  87,  Is  «08 

179.  Where  there  was  a  devise  of  land  to  a 
son,  charged  vviUi  a  legacy  to  his  sisters;  and 
ilie  father  subsequently  conveyed  all  his  re- 
maining land,  a  part  of  it  to  the  son,  subject  to 
the  charge  in  the  will,  and  two  months  later 
the  remainder,  including  a  tract  from  the  de- 
vise to  the  son  and  a  more  valuable  one  from 
the  devise  to  the  daughters,  to  a  third  party, 
distributing  among  the  daughters  the  sum  re- 
ceived; where  the  son  received  under  the  deed 
more  land  than  he  would  have  received  under 
the  will,— the  charges  in  favor  of  the  daughters 
should  be  retained.  Bkhardson  T.  Evelaiid, 
126  III.  87,  Is  «<>8 

Deduction. 

laO.The  residuary  estate  must  bear  thewhole 
loss  caused  to  the  beneficiaries  bv  the  widow's 
election  to  take  aeainst  the  will,  and  cannot 
share  it  with  specific  legacies  if  there  remains 
enough  to  pay  the  latter,  unless  there  is  a  plain 
intention  in  the  will  that  the  residuary  legatee 
is  a  preferred  object  of  testetor's  bounty,  ife 
Vance's  Estate,  141  Pa.  201,  iSs  827 

181.  A  receipt  for  money  advanced  by  a  tes- 
tatrix, to  be  deducted  from  a  legacy  in  a  will 
of  a  certain  date,  does  not  authorize  any  de- 
duction from  a  legacy  of  the  same  amount  in  a 
subsequent  will.  Jaques  v.  Swasey,  158  Mass. 
696,  18s  688 

See  Index  to  Notes  Preeedlngw 


rv.  Suit  to  Cosstuue  ok  Rxform. 

See  also  Executors  akd  ADstisisTRATOfss, 
69,  70. 

182.  N.  Y.  Code  CiT.  Proc.  §  1866,  is  to  be  con. 
strued  as  providing  for  an  aciiou  to  dciermine 
the  validitv  of  a  devise  in  a  will  whose  proper 
execution  is  assumed,  and  not  for  an  action  to 
determine  the  validity  of  the  wiU  itself.  ^ 
derson  v.  Appleton,  112  N.  Y.  104,       8:  176 

183.  N.  Y.  Laws  1879,  chap.  316,  which  pro- 
vides that  the  validity  ot  a  uevise  or  wUi  may 
be  determined  bv  the  supreme  court  in  a  prop- 
er action  for  tha't  purpose,  brought  by  any  heir 
at  law  or  devisee,  was  repealed  by  impn^T 
tion  by  N.  Y.  Code  Civ.  Proc.  S§  1866.  1867. 

/a. 

184.  A  real  bona  fide  question  for  contro. 
versy  must  exist  in  order  to  present  a  case  un- 
der Md.  Code.  art.  16,  §§  2*-31,  for  obtaining  a 
judicial  declaration  as  to  the  construction  of  a 
will;  and  the  case  must  be  one  where,  in  the 
opinion  of  the  court,  plaintiff  is  not  able  to 
seek  any  further  relief  ihan  a  mere  declaration 
of  title.    Pennington  v.   Pennington,  70  Md. 

418,  ^'  ®  . 

185.'The  administrator  of  one  of  the  next  of  kin 

of  a  testator  may  file  a  petition  in  the  probate 
court  for  a  construction  of  such  testator's  will, 
and  for  an  order  restraining  the  #»xecutor  from 
paying  legacies  in  violation  of  the  alleged  rights 
of  the  !>etitioner.  American  i^^Wd  fiof.  -^ . 
Healy.  158  Mass.  197,  lO:  766 

To  refonn. 


186.  A  court  of  equity  has  no  jurisdiction 
will.     Bingel  v.  VoU,  142  111.  214, 


to  reform  a 


16:  381 


WILSON  BILI^ 

Validity  of,  see  Constitutional  Law.  87. 


WIND. 


As  Act  of  God,  see  Act  of  God,  8. 


WINDING-UP. 

Of  Insurance  Company,  see  Issuranob,  12- 


WIRES. 

Use  of,  by  Other  Electric  CJompany,  see  Elec- 
tric Lights,  4. 
As  to  Danger  from  Electric  Wires,  see  Elbo- 

TRIOAL  USBS  AND  APPLIAKCBS,  5-10. 

As  Defect  in  Highway,  see  Hiohwats.  115, 

140,  141. 
Of  Telegraph  Company  in  City  Street,  see 

Tble&raphs,  3. 
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WITNESSES. 

I.  GOICFBTBNCT. 

a.  In  Oerisrai. 

b.  Htubandor  Wife, 

c.  Effect  of  Death  of  Party, 

II.    EXA.MINATIOK. 

a.  In  Oeneral. 

b.  Oroes-Examinatum. 

c.  Privilege. 

in.  Impeaching;   DigcRKDrriKG;  Corrobo- 
rating. 

IV.  Grsdibilitt. 

V.  Fees. 

Review  of  Decision  as  to  Ezamfnation  of,  see 
Appeal  and  Error,  161,  162. 

Prejudicial  Error  in  ExamiDation  of,  see 
Appeal  and  Error,  805-808,  816-818. 

Evidence  to  Corroborate,  see  Evidence,  787. 

Before  Legislature,  see  Legislature,  7. 

Ordered  to  Remove  Veil,  see  Rbpbrenoe,  6. 

Limiting  Number  of,  see  Trial,  66. 


I.  Compbtbnct. 
a.  In  OeneraL 

1.  The  competency  of  a  witness  in  case  of 
doubt  should  be  determined  by  the  court  after 
a  careful  examination  of  the  witness  as  to  age, 
•apacity,  and  moral  and  legal  accountability. 
State  v.  Michael,  87  W.  Va.  666,  19:  606 
RelifiriouE  belieU 

2.  Religious  opinion  or  belief,  or  want  of 
same,  is  not  a  test  or  qualitication  ot  tne  com- 
petency of  citizens  to  testify  as  witnesses  in 
courts  of  justice,  under  HI.  Const.  1870,  art.  2, 
I  8,  which  provides  that  "  no  person  shall  be 
denied  any  civil  or  political  right,  privilege  or 
capacity,  on  account  of  his  religious  opinions." 
Hronek  v.  PeopU,  184  111.  189,  8:  887 
Infant. 

8.  An  infant  of  such  tender  years  and  mind 
as  to  be  legally  irresponsible  for  her  conduct, 
and  to  have  no  conception  of  the  legal  or 
moral  oblipttion  of  an  oath,  or  of  the  pains 
and  penalties  for  false  swearing,  is  not  a  com- 
petent witness.    State  v.  Miciiael  (W.  Va.) 

19:  606 
Soundness  of  mind* 

4.  The  court  must  determine  the  competency 
of  a  person  of  unsound  mind  to  be  a  witness, 
and  the  jurv  must  determine  the  effect  of  men- 
tal unsoundness  upon  the  credibility  of  the  tes- 
timony.    Worthiiigton  v.  Meruer  (Ala. ) 

17:  407 

5.  A  lunatic  is  not  an  incompetent  witness, 
unless  his  malady  involves  such  a  want  or  im- 
pairment of  faculty  that  events  are  not  cor- 
rectly impressed  on  his  mind  or  retained  in  his 
memory,  or  unless  he  does  not  understand  his 
responMbility  as  a  witness;  but  mental  inca- 
pacity of  an  adult  which  will  exempt  him  from 
accountability  for  contributory  negligence  will 
prevent  his  becoming  a  witness.  Id. 
Assoeiato  In  crime. 

6.  A  person  who  is  in  fact  a  principal  In  an 
offense,  and  is  in  reality,  but  under  another 
name,  charged  as  such  in  the  indictment,  is 

See  Index  to  Notes  Preoedingw 


incompetent  to  testify  in  behalf  of  the  other 
defenoants,  under  Tex.  Code,  Crim.  Procart. 
731,  forbidding  principals,  accomplices,  etc., 
to  testify  for  each  other.  Aiidereon  v.  State, 
27  Tex.  App.  177,  8:  644 

7.  It  is  a  settled  rule  of  evidence  that  an 
accomplice,  notwithstanding  the  turpitude  of 
his  conduct,  is  not,  on  that  account,  an  incom- 
petent witness;  but  the  jury  may,  if  they  please, 
act  upon  his  evidence.  United  States  v.  Lan^ 
caitsr  (C.  (J.  8.  D.  Ga.)  44  Fed.  Rep.  896. 

10:  888 

b.  Husband  or  Wife, 
See  also  infrat  14,  18. 

8.  Bigamy  is  not  a  "personal  wrong  or  in- 
jury" to  the  lawful  husband  or  wife  of  the  big- 
amist, within  the  meaning  of  8  How.  (Mich.) 
Stat.  §  7546.  which  allows  the  testimony  of  a 
husband  or  wife  against  the  other  in  cases 
where  the  cause  of  action  grows  out  of  a  per- 
sonal wrong  or  injury  done  by  one  to  the 
other.     People  v.  Quanstrom,  98  Mich.  254, 

17:  788 

9.  In  a  suit  by  a  father  for  a  minor  child  for 
its  separate  use  and  benefit,  the  mother  is  not 
dlsquiilified  as  a  witness,  because  she  does  not 
testify  for  or  against  her  husband,  but  for  or 
against  the  child ;  and  the  case  is  not  affected 
by  the  law  giving  the  parents  the  enjoyment 
of  the  estate  of  their  mmor.  Lapleine  v.  Mor- 
gan's L.  dbT.B.db  S.  S,  a?.  40  La.  Ann.  661. 

1:  378 

10.  A  woman  who  sues  her  bailees  for  the 
conversion  of  property  cannot  testify  against 
them  as  to  any  personal  transactions  with  her 
husband,  when  they,  having  delivered  the 
property  to  his  executors,  set  up  his  owner- 
ship as  a  defense.  Mullins  v.  Chickering,  110 
N.Y.518,  1:468 

c  Effect  of  Death  of  Party. 

11.  Testimony  of  a  person  as  to  improve- 
ments alleged  to  Imve  been  made  by  him  in 
part  performance  of  a  parol  agreement  of  an- 
other to  convey  the  lands  to  him  is  inadmissi- 
ble as  against  the  estate  or  representatives  of 
the  latter,  who  is  deceased.  Anmel  y.  Baves 
102  Mo.  186.  11:828 

12.  Plaintiff's  deposition  taken  in  a  suit  at 
law  during  the  lifetime  of  the  original  defend- 
ant cannot,  under  Miss.  Code  1880,  §  1602, 
forbidding  any  person  to  testify  to  establish 
his  claim  against  the  estate  of  a  deceased  per- 
son originating  in  the  latter's  lifetime,  be  re- 
ceived in  evidence  against  the  estate  of  the 
original  defendant  after  his  death  and  a  re- 
vivor of  the  cause,  although  his  deposition 
might  have  been  taken  at  the  same  time  as 
plaintiff's.    HcwleU  v.  George,  68  Miss.  682, 

18:  688 
18.  A  woman  cannot  testify  to  declarations 
made  by  her  fattier  as  to  a  gift  by  him  to  her, 
in  a  suit  against  her  by  the  executor.  Hop- 
kins V.  Manchester,  16  R.  I.  668,  7:  887 
14.  In  a  suit  upon  a  promissory  note  by  the 
executor  of  the  deceased  payee  agains't  the 
maker's  administrator,  under  K.  Y.Code  Civ. 
Proc.  §  829,  which  prohibits  ''a  party  or  per- 
son interested  in  the  event"  from  testifying  in 
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his  own  behalf  agalust  the  executor  of  a  de* 
ceased  person  concerning  a  personal  transac- 
tion between  himself  and  decedent,  neither 
plaintifif  nor  his  wife  can  testify  as  to  the 
length  of  time  he  liad  possession  of  the  note, 
or  that  indorsements  thereon  were  in  his  hand- 
writing  and  made  durini^  the  lifetime  of  the 
obligor,  where  the  wife  is  entitled  to  a  share 
of  the  proceeds  that  may  be  recovered  on  the 
note.     MilU  v.  Davis,  118  N.  Y.  243, 

8:  894 

15.  Testimony  of  plaintiff  in  a  suit  against 
a  physician  as  the  surviving  partner,  in  respect 
to  the  deceased  partner's  declarations  while  en- 
gaged in  the  businesc  of  the  firm,  is  not  inad- 
missible, under  Ind.  Rev.  Stat.  1881,  §  498, 
making  an  interested  adverse  party  incompetent 
to  testifv  against  an  administrator  as  to  matters 
in  decedent's  lifetime,  where  judgment  may  be 
rendered  against  the  estate.  Bess  ▼.  Lowrey 
122  Ind.  225,  7:  00 

16.  * 'The  opposite  party"  whose  testimony 
is  excluded  by  Mich.  Pub.  Acts  1885,  pp.  15tt, 
157.  as  to  matters  equally  within  the  knowledge 
of  a  deceased  person,  in  a  suit  by  the  heirs,  as- 
signs, devisees,  legatees,  or  personal  represen- 
tatives of  the  latter,  means  the  opposite  party 
in  interest,  and  does  not  include  an  executor 
who  has  no  personal  interest  in  the  controversy, 
which  is  simply  one  between  the  estates  of  two 
deceased  persons  Penny  v.  Groul,  87  Mich. 
15,  18:  88 

17.  A  widow  is  one  of  the  "next  of  kin'*  of 
her  deceased  husband,  within  the  meaning  of 
Iowa  Code,  §  8689,  protecting  the  "executor, 
administrator,  heir  at  law,  next  of  kin,  legatee, 
devisee,  or  survivor,"  of  such  person  from  the 
testimony  of  an  adverse  party  in  a  suit  as  to 
any  personal  transaction  with  the  deceased. 
J^Veneh  v.  French,  84  Iowa,  655.        16:  800 

Anient  or  officer  »■  witness. 

18  A  wife  is  not  competent  to  prove  her 
agency  for  her  husband  in  order  to  make  her  a 
competent  witness  for  him,  under  Vt.  Rev. 
Laws  §  1005,  as  to  a  contract  with  a  person  who 
has  since  died.     JSanOorn  v.  Colcj  68  Vt.  590. 

14:  208 

19.  The  person  to  whom  the  keys  are  de- 
livered, and  who  receives  instructions  as  a 
trustee  for  the  donee  in  a  gift  causa  mortis,  is 
not  incompetent  to  testify  in  regard  to  the 
transaction,  after  the  donor's  death,  on  the 
ground  that  he  is  an  agent  of  the  donee.  De- 
vol  V.  JJyc,  Itii  Ind.  321,  7:  480 

20.  In  an  action  by  the  personal  representa- 
tive of  a  deceased  employe  of  a  corporation, 
to  recover  damages  from  the  corporation  for 
the  death  of  such  employe  through  the  alleged' 
negligence  of  the  corporation,  its  president, 
who  is  also  one  of  its  stockholders,  is  incom- 
petent to  testify  generally  on  behalf  of  the  cor- 
poration and  adversely  to  the  plaintiff.  Con- 
solidated Ice  Afach.  Go.  v.  Keifer,  184  111.  481, 

10:  606 

Death  of  ag^ent. 

21.  The  death  of  a  director,  who  was  also 
the  secretarv  and  agent  of  a  corporation  which 
is  sued  as  aefendant  on  a  contract  made  by 
him  with  plaintiff,  does  not,  under  Md.  Code 
1888,  art.  35,  g  1,  make  the  plaintiff  incompe- 
tent to  testify  concerning  the  contract,  as  such 

See  Index  to  H otes  Preeedinff. 


director  was  not  an  * 'original  party."    South 
Baltimore  Co.  v.  MuhWadi,  69  Md.  '395, 

1:  507 

Interested  third  persons* 

22.  One  interested  in  the  result  of  a  suit  which 
is  in  effect  between  the  estates  of  two  deceased 
persons,  although  brought  against  an  executor 
mdividually,  because  of  a  right  to  share  in  the 
estate  of  one  of  the  deceased  perscms,  is  ex- 
cluded by  Mich.  Pub.  Acts  1885.  pp.  156, 157, 
as  "an  opposite  party,"  from  testifying  to 
facts  equally  within  the  knowledge  of  the  other 
deceased  person,  although  the  witness  is  not  a 

Sarty  on  the  record.     Penny  v.    Ow//.   87 
lich.  15,  18:  88 

23.  The  mother  of  an  alleged  illegitimate  soa 
has  no  "interest  in  the  event'*  which  makes 
her  incompetent  under  N.  Y.  Code  Civ.  Proc. 
g  829,  to  testify  to  the  fact  of  her  marriage 
with  his  father,  in  an  action  b^  the  son  to  en- 
force his  claim  as  an  heir  of  his  father.  Ei»- 
enlord  v.  Clvm,  126  N.  Y.  552,  12:  886 

24.  One  to  whom  a  check  is  given  mereh*  fo'' 
the  purpose  of  making  a  gift  causa  mortis  to  a 
tliird  person  to  whom  he  gives  a  due-bill  of 
the  amount  is  not  incompetent,  by  reason  of 
interest,  to  testify,  in  a  controversy  between 
the  donee  and  the  donor's  administrator,  as  to 
the  validity  of  the  gift  Be  Taylor's  EsUiU 
154  Pa.  188,  18:  865 

In  will  case. 

25.  One  who  would  mherit  a  part  of  the 
testator's  property  but  for  the  will,  under  W. 
Va.  Code,  chap.  130,  |  23,  is  incompetent  to 
speak  of  the  testators  capacity  to  malLe  the 
will.     Kefr  v.  Lvnsford,  81  W.  Va,  659, 

8:668 

26.  Witnesses  who  arc  both  heirs  and  devi- 
sees of  a  testator  should  be  permitted  to  testify 
in  l^half  of  the  contestants  on  a  contest  of  the 
will,  unless  it  is  proved  that  their  interest  is 
with  the  contestants.  Campbell  t.  CamjMl 
130  111.  460.  8:  167 

27.  The  testimony  of  a  legatee  on  the  ques^ 
tion  of  testamentary  capacity,  consisting  of  his 
observations  of  the  acts,  conduct,  and  conver- 
sations of  the  testator  for  several  days  during 
which  he  was  in  attendance  upon  him,  \s  in- 
competent under  N.  Y.  Code  Civ.  Proc.  §  829. 
Be  Eysman's  Will,  118  N.  Y.  62,  8:  599 

28.  A  legatee  who  supported  the  testator 
upon  the  t)ed  in  his  arms  at  the  latt«r's  request, 
while  another  guided  his  hand  in  subscribiDg 
his  name  to  the  will,  is  incompetent  to  testify 
to  a  conversation  between  the  testator  and  the 
subscribing  witnesses  attending  the  attestation 
and  publication  of  the  will.  The  whole  matter 
of  the  execution  of  the  will  constitutes  but  a 
single  transaction,  and  he  is  therefore  incom- 
petent to  testifv  to  anv  part  of  it.  Be  Ey$ 
man's  WiU,  113"^N.  Y.  62,  8:  699 

29.  N.  Y.  Code  Civ.  Proc.  8  2544.  provid- 
ing that  "a  person  is  not  disqualified  or  excused 
from  testifying  respecting  the  execution  of  s 
will  by  a  provision  therein,  whether  it  is  bea- 
eficial  to  him  or  otherwise/'  refers  to  subecrib- 
ing  witnesses  alone,  and  does  not  make  a  leg- 
atee who  is  not  a  subacribing  witness  compe- 
tent to  testify  to  a  personal  transaction  or  com- 
munication with  the  testator,  contrary  to 
§  829.  -W. 
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II.   EXAMINATIOH. 

a.  In  OenercU, 

80.  A  court  does  not  abuse  its  discretion  in 
interferiDg  to  prevent  questions  to  be  asked  of 
counsel  as  a  witness  for  his  client,  in  such 
form  as  to  call  out  certain  facts  and  exclude 
others  connected  with  the  same  transaction. 
Tyler  r.  Waddingham.SS  Conn.  375,  8:  867 

*31.  A  witness  who  has  testified  to  the  condi- 
tion of  the  sidewalk  upon  which  plainti£F  fell, 
in  an  action  brought  to  recover  damages  for  inju- 
ries received  by  such  fall,  may  be  asked  how  be 
discovered  the  bad  condition  of  the  walk  prior 
to  the  accident,  and  permitted  to  answer:  *'It 
was  loose  and  jiegled  under  my  feet.  I  stum- 
bled on  the  boaras,  and  have  seen  other  people 
stumble."     ITumpwn  v.  Quincy,  88  Mich.178. 

10:  734 

82.  After  a  witness  has  testified  positively 
to  a  fact,  there  is  nothing  to  prevent  counsel 
from  formulating  questions  to  oe  propounded 
to  him.  on  the  theory  that  the  testhnony  al- 
ready given  is  true.  Bamdt  v.  Frederick 
78  Wis  1,  11:199 

88.  A  statement  by  counsel  in  interrogating 
a  witness  by  whom  he  wishes  to  establish  the 
existence  oi  a  custom  upon  which  he  claims 
the  law  of  the  case  depends,  of  the  rule  which 
he  understands  to  have  been  established  by 
usage,  which  statement  has  no  interrogative 
form  whatever,  is  obnoxious  to  the  objection 
that  it  states  a  proposition  of  law.  Blcike  v. 
Stump,  73  Md.  160,  10:  103 

Refireshine^  memory. 

34.  A  witness  may  consult  price  lists  to  re- 
fresh his  memory  as  to  the  price  of  certain  ar- 
ticles therein  listed,  where  such  lists  are  recog- 
nized by  the  trade  as  authoritative  and  the 
items  are  too  numerous  to  be  carried  in  mem- 
ory. Nelson  v.  Coltimina  Iron  Works  d  D.  />. 
Co.  76  Md.  354,  17:  851 

b.  CroeS'Examinatum. 

35.  A  party  has  no  right  to  cross-examine 
a  witness  except  as  to  facts  and  circumstances 
connected  with  matters  stated  in  his  direct  ex- 
amination.    Bosum  V.  Hodffes,  1  8.  D.  808, 

9:  817 

36.  Where  a  certain  subject  has  not  been 
touched  upon  on  direct  examination,  evidence 
in  reltition  thereto  cannot  be  elicited  on  cross- 
examination.  AnheuseT'BiUch  Brewing  Co.  v. 
Hutmficher,  127  111.  653,  4:  575 

37.  The  extent  to  which,  upon  cross  exami- 
nation, immaterial  questions  may  be  put  to 
witnesses,  rests  in  the  sound  discretion  of  the 
trial  court.     Skeli^  v.  Glagett,  46  Ohio  St.  549. 

5:  808 
88.  A  witness  cannot  be  asked,  even  on 
cross-examination,  concerning  his  knowledge 
of  the  conduct,  or  of  particular  acts,  of  a  de- 
fendant or  other  person  whose  character  is  in- 
volved in  the  issue.    Moulion  v.  State,  ^  Ala. 

116,  .     ,.        ,        «=»01 

39.  On  the  cross-exammation  of  a  w^oman  as 

to  the  insanitv  of  a  testatrix,  she  may  be  osked 
whether  testatrix  did  not  attend  a  certain  ban- 
quet.   PrentU  v.  Batee,  98  Mich.  284, 
^  17:  494 

40.  A  conductor  who  testifies  that  he  did 
See  IiMlez  to  If  otM  Preeediagr. 


not  employ  a  brakeman  who  sues  for  injuries 
may  properly  testify  on  cross-examination  that 
be  gave  plaintiff  25  cents  with  which  to  pro- 
cure his  breakfast,— especially  where  all  the 
acts  of  both  during  the  trip  are  told  in  detaiL 
F</x  V.  Chicago,  St.  P.  d  K.  C.  R.  Co.  (Iowa) 

17:  289 

41.  On  cross-examination  of  an  officer  who 
served  a  warrant,  in  an  action  against  him  and 
others  for  false  imprisonment,  he  cannot  be 
asked  as  to  communications  to  him  from  an 
attorney  for  ^e  plaintiff  in  respect  to  matters 
out  of  which  the  cause  of  arrest  grew,  and 
which  was  foreign  to  the  issue,  where  the  other 
defendants  knew  nothing  of  the  matter. 
Marks  v.  SvUivan  (Utah)  80:  590 

42.  An  insurance  agont*s  knowledge  of  an  ap- 
plicant's deafne&s,  before  the  signing  of  the  ap- 
plication, may  be  shown  by  cross-examination 
of  the  company's  witnesses  in  a  suit  on  the 
policy.  FoUett  v.  United  States  Afut.  Aeei, 
Asso,  107  N.  C.  241,  18:  815 

48.  On  cross-examination  of  plaintiff,  in  an 
action  for  personal  injuries,  she  may  pro^ 
erly  be  asked  as  to  her  failure  to  call  a  physi- 
cian the  night  of  the  injury.  McFadden  v. 
Santa  Ann,  0.  it  T.  Street  R  Co.  87  Cal.  464- 

11:  858 

As  to  bias. 

44.  Cross-examination  of  a  witness  about 
comintc  on  a  pass  need  not  be  permitted  with- 
out offering  to  connect  the  party  who  produces 
him  with  the  pass  if  he  had  one.  ffobart  v. 
Tonng,  63  Vt.  868,  18:  898 

45.  On  cross-examination  of  defendant,  sued 
as  an  indorser,  it  mav  be  shown,  in  order 
to  prove  the  extent  of  his  interest,  that  in  the 
event  of  defeat  he  will  have  to  pay  the  whole 
judgment,  without  any  prospect  of  reimburse- 
ment, because  of  the  maker's  insolvency.  Cady 
V.  Bradshaw,  116  N.  Y.  188.  5:  557 

46.  A  part  of  the  sum  sued  for  being  the 
expenses  of  resale,  and  the  broker  who  made 
it  being  a  witness  for  the  plaintiff,  it  was 
proper  to  inquire  of  him  on  cross-examina- 
tion, not  only  as  to  the  amount  of  his  com- 
missions, but  whether  they  had  been  paid  or 
nut.  Miller  v.  Moore,  83  Ga.  684,  8:  874 
Of  physician* 

47.  It  is  competent  on  cross-examination, 
for  the  purpose  of  testing  his  skill,  to  ask  a 
medical  witness  his  opinion  as  to  the  probable 
results  of  an  injury  to  the  person.  Louisville, 
N.  A.  <fe  C,  R,  Co.  V.  Lucas,  119  Ind.  588, 

8:  198 

48.  A  medi&il  expert  may  be  cross-examined 
by  asking  him  whether  certain  statements  are 
not  made  by  authorities  on  the  subject,  and  the 
statement  may  be  read  from  a  medical  book  in 
asking  the  question.  Hess  v.  L&wrey,  122 
Ind.  225,  7:  90 

49.  Plaintiff's  expert  witness  may  be  asked 
on  cross-examination,  after  testifying  that  he 
had  attended  a  consultation  as  to  the  plaintiff's 
ailments,  what  was  the  serious  thing  to  attend 
to,  and  what  treatment  was  advised  at  the  con- 
sultation. McFadden  v.  Santa  Ana,  0.  d  T. 
Street  R  Co.  (Cal.)  11:  858 

In  libel  ease. 

50.  In  an  action  for  libel,  a  question  to  the 
plaintiff  on  cross-examination,  as  to  whether 
the  same  publication  had  not  appeared  in 
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other  p^perB,  is  irrelevant  and   improper. 
Baym  ▼.  Preu  Co.  127  Pa.  642,  6:  648 

But  see  next  case. 

61.  On  cross-examination  of  the  plaintiff  in 
an  action  for  libel  by  a  newspaper,  in  respect 
to  his  action  as  a  juror  in  a  certain  case,  he 
may  be  asked  whether  the  other  newspapers 
in  the  place  did  not  also  severely  criticize  the 
verdict.  Welch  v.  Trilmns  Pub,  Co.  88  Mich. 
661,  11:  888 

62.  A  question  on  cross-examination  as  to 
how  many  men  plaintiff  owes  tildes  defend- 
ant in  the  city  where  he  lives  is  not  proper  in 
a  suit  for  libel  in  publishing  him  as  a  delin- 
quent debtor.    Muetu  v.  Tuteur,  77  Wis.  236. 

9:  86 
In  criminal  ease. 

68.  It  is  proper  for  the  pro8ecution,on  cross, 
examination  of  a  defendant  charged  with  mur- 
der, to  interrogate  him  as  to  the  possession  of 
certain  dies  and  plates,  and  also  as  to  his  visit 
to  an  engraver  for  the  purpose  of  obtaining  a 
die,  in  order  to  impeach  his  credibility  by  con- 
necting him  with  a  nefarious  occupation. 
PeopU  V.  Giblin,  115  N.  Y.  196,  4:  757 

54. Bv  availing  himself  of  the  statutory  priv- 
ilege of  becoming  a  witness  in  his  own  behalf, 
an  accused  person  waives  his  constitutional  ex- 
emption from  being  a  witness  against  himself, 
and  places  himself  in  tJie  attitude  of  any  other 
witness  in  respect  to  the  right  of  cross-exami- 
nation.   PeapUy,  Tice,  181  N.  Y.  651, 

16:  669 

55.  Gross-examination  of  a  person  who  has 
interposed  the  defense  of  insanity  to  a  charge 
of  homicide,  and  who  has  taken  the  stand  to 
testify  as  to  his  age,  nativity,  place  of  birth, 
and  service  in  the  Union  army,  may  extend 
to  questions  relating  to  events  in  his  life, 
which  serve  to  test  his  memory,  and  to  con- 
versations with  the  deceased  shortly  before 
the  homicide  as  bearing  on  the  question  of 
motive.  Id. 
Re-crose-ezamination. 

56.  It  is  proper  to  limit  the  re-cross-ex- 
amination of  a  witness  who  has  been  examined 
and  fully  cross-examined  and  subsequently 
recalled  and  re-examined  in  chief,  to  the  mat- 
ters testified  to  Iry  the  witness  upon  such  re- 
examination. Moellering  v.  Evans,  121  Ind. 
195,  6:  449 

c.  PiHvilege, 

Bee  also  supra,  54;  Wbit  and  Proosss,  18, 
19. 

57. The  constitutional  provision  that  *'no  per- 
son shall  be  compelled  to  testify  against  him- 
self in  a  criminal  cause"  protects  an  individual 
from  being  compelled  to  furnish  a  link  to  a 
^ain  of  evidence  by  which  his  conviction  of  a 
criminal  offense  may  be  secured.  State,  Wood^ 
V.  Simmons  Hardware  Co.  109  Mo.  118, 

16:  676 

68.The  constitutional  exemption  of  a  witness 
from  testifying  against  hhnself  does  not  justify 
his  refusal  to  testify  as  to  criminal  acts  of 
ethers,— such  as  gaming.— although  he  also 
may  have  been  engaged  therein,  and  they  may, 
If  (liscovered,  be  iised  as  witnesses  against  him, 
where  there  is  a  statutory  prohibition  against 
the  use  of  his  own  testimony  against  himself. 
Me  Buskett,  106  Mo.  602,  14:  407 

See  Index  te  Note*  Preeedtngb 


59.Section  6  of  Mo.  Act  1889, "  For  the  Pun 
ishment  of  Pools,  Trusts,  and  Conspiracies,'' 
requiring  some  officer  of  every  corporation  to 
inform,  under  oath,  the  secretary  of  state  (un- 
der penalty  of  fine,  imprisonment,  eta)  wheth- 
er such  company  has  violated  said  Act,  is  in 
conflict  with  the  constitutional  declaration  that 
"no  person  shall  be  compelled  to  testify  against 
himwlf  in  a  criminal  cause,"  and  it  is  therefore 
void.  ^aU,  Wood,  Y^Simmona  Hardware  Co. 
109  Mo.  118,  ^  15:  676 

60.  The  privilege  of  a  juror,  under  How. 
(Mich.)  Stat.  §  7608,  from  being  questioned  for 
any  verdict  rendered  by  him,  and  from  "  any 
action,  civil  or  criminal,  except  by  indictment 
for  corrupt  conduct,"  extends  to  Lis  examina- 
tion concerning  the  verdict  and  his  motives  or 
reasons  for  finding  it,  in  an  action  for  libel 
based  upon  a  newspaper  attack  upon  the  ver- 
dict.    Welch  V.  Triiutu  Pub.  Co.  83  Mich. 


661, 


11:  888 


III.  Impeaching;    DiscREDn*iKO;  Corrobo- 

KATIKG. 

61 .  Letters  written  hj  one  whose  testimony 
has  been  taken  by  deposition  cannot  be  placed 
in  evidence  during  the  cross-examination  of 
his  wife,  who  appears  as  a  witness  in  the  case. 
for  the  purpose  of  impeaching  either  her  own 
testimony  or  that  of  deponent  as  to  the  alleged 
insanity  of  a  thinl  person.  Prentis  v.  Bates, 
98  Mich.  234,  17:  494 

62.  A  witness  cannot  be  impeached  by  a 
bill  of  exceptions  containing  his  testimony 
taken  at  a  former  trial  of  the  same  action. 
Pennsylvania  Co.  v.  Marion^  123  Ind.  415. 

7:  687 

63.  The  record  of  a  person's  testimony  at  a 
coroner's  inquest  upon  the  body  of  an  em- 
ploy6  killed  through  his  employer's  negligence 
Is  admissible  in  an  action  against  the  employer 
to  recover  damages  for  such  death,  for  the  pur- 
pose of  impeachmg  such  person  as  a  witness, 
where  he  has  testified  in  the  negligence  action 
88  to  certain  facts  also  testified  to  bv  bim  be- 
fore the  coroner,  and,  upon  having  his  atten- 
tion called  to  his  testimony  before  the  coroner, 
has  stated  that  he  did  not  recollect  how  he  then 
testified.  CoMoUdated  Ice  Much.  Oa.  r.  Keifer 
314  111.  481.  lO:  696 

64.  A  witness  who,  on  cross-examination, 
has  testified  that  he  has  never  been  arrested  or 
convicted  of  crime,  may  be  contradicted  by 
court  records  showing  that  he  has  been  tried 
and  convicted  9i  crime.  The  question  wheth- 
er or  not  a  witness  has  been  convicled  of  crime 
Is  not  a  collateral  one  in  the  sense  that  the 
party  cross-examining  him  is  bound  by  his  an- 
swer.   Hehoig  v.  Lasehowski,  82  Mich.  619. 

lO:  878 

65.  Where  a  witness  is  sought  to  be  im- 
peached by  proof  of  contmdictory  statements 
in  matters  material  to  the  issue,  it  must  ap- 
pear that  the  contradictory  matter  is  material. 
(Tutted  States  v.  Lancaster  (C.  C.  S.  D.  Ga.) 
44  Fed.  Rep.  896,  10:  888 

66.  The  declaration  of  a  witness  that  he  bad 
never  seen  testatrix,  since  her  husband  died, 
when  she  was  fit  to  make  a  will.  Is  not  ad- 
missible to  contradict  his  testimony  that 
during  that  time  she  had  been  at  his  house  for 
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sevenl  months,  and  that  be  saw  no  change  in 
her  intelligence,  etc.,  also  relating  conversa- 
tions indicating  that  she  was  of  sound  mind, 
as  soch  testimony  does  hot  show  that  he  ever 
4hoaght  she  was  fit  to  make  a  wilL*  WiUiami 
V.  Spencer,  150  Mass.  84tt,  5:  790 

67.  A  witoess  who  has  resided  at  his  present 
residence  for  ahoat  five  years,  where  he  is  well 
known,  cannot  he  impeached  by  proof  of  his 
former  reputation  where  he  previously  re- 
sided.   StaU  V.  PotU,  78  Iowa,  666,  6:  814 

68.  One  witness  may  state  the  general  repu- 
tation of  another  for  truth  and  veracity,  after 
be  has  testified  to  a  general  knowledge  of  the 
latter  sufficient  to  include  a  knowledjre  as  to 
•uch  reputation.    State  v.  Burbee,  65  Vt.  1, 

19:  146 

IMsereditiniT* 

69.  An  offer  by  defendant  upon  plaintiff's 
•cross-examination,  to  show  that  she  is  an  ha- 
bitual litigant,  is  properly  excluded.  Pal- 
^m&ri  V.  Manhattan  R  Co.  133  N.  Y.  261, 

16:  186 

70.  Testimony  as  to  improper  conduct  of  a 
witness  respecting  the  trial  of  a  case  before  a 
Justice  of  the  peace  is  admissible  at  the  trial 
•of  a  case  upon  appeal  to  the  circuit  court. 
Bunt  V.  Rufmey,  83  Mich.  186,  9:  674 

71.  Whero  a  witness  has  testified  to  facts 
tending  to  show  that  accused  is  guilty  of  the 
murder  for  which  he  is  being  tried,  which 
facts,  if  they  existed,  were  known  to  the  wit- 
ness at  the  time  of  the  murder,  evidence  is  ad- 
missible, for  the  purpose  of  discrediting  him, 
that  on  the  night  of  the  killing  he  was  present 
when  the  friends  of  the  deceived  were  accus- 
ing third  parties  of  the  crime,  and  remained 
silent,  although  no  cause  for  such  silence  is 
:shown.  iS^a<«v.J(r^/an,107N.C.890,lO:  587 
Statements  in  extremes. 

72.  The  same  principles  of  law  are  appli- 
-cable  to  the  contrary  statements  of  persons  in 
extremis  as  to  those  of  a  witness  under  exam- 
ination under  oath.  State  v.  Burt,  41  La. 
Ann.  787,  «:  "9^ 
l>isereditinf  own  witness. 

78.  In  case  a  witness  denies  having  made 
-prior  inconsistent  statements,  or  bis  answer  is 
ambiguous  concerning  them,  it  is  not  compe- 
tent for  the  party  calling  him  to  prove  them 
by  other  witnesses.  Hurley  v.  State,  46  Ohio 
«t.  820,  4:  161 

74.  A  party  who  calls  a  witness,  and  is 
taken  by  surprise  by  his  unexpected  and  un- 
favorable testimony,  may  interrogate  him  in 
respect  to  declarations  and  statements  pre- 
viously made  by  him  which  are  inconsistent 
-with  his  testimony ,  for  the  purpose  of  refresh- 
ing his  recollection  and  inducing  him  to  cor- 
rect his  testimonv,  or  explain  his  apparent  in- 
consistency ;  and  for  such  purpose  his  pre- 
vious declarations  may  be  repeated  to  him, 
and  he  may  be  called  upon  to  say  whether 
Ihey  were  made  by  him.  Id. 

75.  Where  the  law  obliges  a  party  to  call  a 
^witness,  the  party  calline  nim  is  not  precluded 
from  proving  the  truthfulness  of  any  particu- 
lar fact  by  other  competent  testimony  in  direct 
contradiction  to  what  such  witness  may  have 
testified;  and  it  is  not  only  where  it  appears  that 
the  witness  waa  intentionally  mistaken,  but 
•even  where  the  evidence  may  collaterally  have 
the  effect  of  showing  that  be  wan  igrenerally  un- 
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worthy  of  belief.     United  Statee  v.  Hall  {€■ 
C.  8.  D.  Qa.)  44  Fed.  Rep.  864,         10:  884 
Corroboration. 

76.  A  witness  who  has  been  impeached  by 
statements  out  of  court  is  not  incompetent  to 
prove  his  own  corroborating  statements. 
Hobba  V.  State,  138  Ind.  404,  18:  774 

77.  Statements  by  a  witness  out  of  court 
are  admissible  to  corroborate  him,  where  he 
has  been  impeached  by  proof  of  other  state- 
ments out  of  court  id, 

78.  A  witness  attacked  may  be  sustained 
by  proof  of  general  good  character,  and  at 
last  his  credit  is  a  question  for  the  jury. 
UtUted  States  v.  Lancaster  (C.  C.  S.  D.  Ga.) 
44  Fed.  Rep.  896,  10:  888 

79.  Confirmatory  evidence  need  not  extend 
to  the  whole  testimony  of  a  witness,  but,  it 
being  shown  that  an  accomplice  has  testified 
truly  in  some  particulars,  the  Jury  may  infer 
that  he  has  in  others.  ^d. 

80.  Where  an  attempt  has  been  made  to  im- 
peach a  witness  whonas  testified  in  a  murder 
case  to  the  effect  that  he  had  received  a 
letter  from  the  accused  in  which  the  life  of  the 
deceased  was  threatened,  evidence  Is  admissible 
to  show  that,  about  the  time  when  he  said  he 
received  the  letter,  the  accused  had  delivered  a 
letter  to  a  boy  to  be  posted,  with  directions  te 
show  it  to  BO  one,  although  neither  the  precise 
time  when  such  letter  was  given  to  the  boy, 
nor  the  fact  that  it  was  addressed  to  the  wit- 
ness, is  shown,  such  testimony  being  corr'^^'- 
oratory  of  the  witness.  StaU  v.  Morton,  107 
N.  0.  890.  10:  587 


IV.  Cbbdibiuty. 
See  also  Evidbncb.  XIL  a  ;  Trial.  96-99. 

81.  The  question  whether  a  witness  is  im- 
peached or  not  is  for  the  jury  to  answer;  and 
though  he  swore  differently  on  a  former  trial, 
if  this  was  done  under  duress  of  bodily  harm, 
it  may  not  affect  his  testimony*  United  Statee 
V.  Hall  (C.  C.  S.  D.  Ga.)  44  Fed.  Rep.  864, 

10:  884 

82.  The  cashier  of  a  bank,  who  is  also  an 
owner  of  its  capital  stock,  is  not  a  disinterested 
witness  when  testifying  as  to  the  good  faith  of 
his  purchase  of  negotiable  paper,  so  that  his 
testimony  must  be  regarded  as  controlling,  if 
not  contradicted;  the  question  of  his  credi 


bility  is  for  the  juiy.     Canc^oharie  Nat,  Bank 
V.  mefendmf,  123  K,  Y.  191,  '  ^ 


10:  676 


V.  Fees. 


88.  A  witness  detained  by  the  court  in  de> 
fault  of  bail  to  appear  in  a  criminal  case  is  to 
be  deemed  in  attendance  upon  the  court,  within 
the  Michigan  statute  providing  for  the  pay- 
ment of  witness  fees.  Robinson  v.  Chambers 
94  Mich.  471,  80:  67 


WOMEN. 

Rights  of,  as  Attorneys, see  Attornets,  1,  2. 
Constitutional  Equality  of  Sexes,  see  Consti- 
TunoHA.L  Law,  82-84. 
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Libel  of,  see  Libel  a.hd  Slandkr,  16-21. 

Ne  Exeat '2kf^in9\,,  see  Ne  Exeat. 

As  Notaries,  see  Notart,  2,  8. 

For  Right  to  Vote  in  School  Elections,  see 

Schools,  15-17. 
Right  of,  to  Vote,  see  Voters  and  Elbctioks, 

11. 


WOOD. 

Mortgage  od,  see  Mortgage,  2L 


WORDS. 

Parol  Proof  of  Meaning  of,  see  Evidbnce, 
396. 

See  also  DttFiNrrioNB. 


WORKHOUSE. 

Liability  of  City  for  Negligence  of  OfBcers 
of,  see  Ml-nioipal  Corporations,  158. 


WORLD'S  FAIR. 


See  Columbian  Exposition. 


WORSHIP. 

Equal  Privileges  as  to,  see  Constitxttional 

Law,  111/112. 
Indictment  for  Disturbing,  see  Indictment, 

etc.,  82. 


WRIT  AND  PROCESS. 

I.  Validity. 

II.  Service. 

a.  In  General, 

b.  By  PtMication. 

c.  Privilege;    Exemption. 

d.  Liability  for  S&i'ving. 

III.  Return;  Pboop. 

Of  Error,  see  Appeal  and  Error. 

Of  Error  Coram  Nobis,  see  Coram  Nobis. 

Service  by  Publication  as  Due  Process,  see 

Constitutional  Law,  144. 
For  Summons  in  Eminent- Domain  Case,  see 

Eminent  Domain,  47. 
As  Affecting  Insurance,  see  Insurance,  124- 

128. 
Attachment  as,  see  Insurance.  125. 
Computation  of  Time  for  Service,  see  Time,  8. 
See  Index  to  Notes  Preeediafl^. 


I.    V-ALIDITY. 

1.  A  summons  issued  without  the  seal  of 
the  court  is  void  and  can  sive  no  iurisdictioii, 
where  the  ^statute  proyides  that  it  '*miut  he 
issued  under  the  seal  of  the  court,**  although 
the  statutes  also  provide  that  the  court  shall 
disregard  any  error  or  defect  in  the  proceed- 
\nf^  which  does  not  affect  the  substantial  rigbtt- 
of  the  parties.     Choate  v.  Spencer  (Mont.) 

80:  4S4 


II.  Service. 
a.  In  General. 

2.  Filing  a  declaration  on  the  part  of  the 
plaintiff,  and  appearance  and  pleading  on  the 
part  of  defendants,  is  a  sufficient  waiver  of 
process,  although  the  parties  are  noru^sidents. 
Co/rode  v.  Gartner,  79  Mich.  382,        7:  611 

3.  A  coroner  cannot  execute  process  direct- 
ed to  the  sheriff,  under  Ky.  Code  Prac,  §  667. 
Where  the  coroner  is  authorized  to  act,  the 
process  must  he  directed  to  him.  Johtuon  v. 
Elkins,  90  Ky .  163,  8:  658 
In  auziliary  auit* 

4.  A  bill  in  equity  to  reform  a  policy  of  in- 
surance is  so  far  auxiliary  to  or  dependent 
upon  an  action  at  law  upon  the  policy  already 
commenced  by  the  same  plaintiff  against  the 
same  defendant,  that  service  of  process  upon 
counsel  for  defendant  in  the  law  action  wiU 
bind  defendant  in  the  equity  suit,  if  such  de- 
fendant is  not  found  withm  the  jurisdiction 
of  the  court  and  has  no  other  agent  therein 
upon  whom  service  may  be  lawfully  made. 
Abraliam  v.  North  German  F.  Im,  Uo.  (C.  C. 
N.  D,  Iowa)  37  Fed.  Rep.  731,  8:  188 
At  place  of  abode* 

5.  A  person  fourteen  years  of  age  is  prima 
facie  of  *'  suitable  age  and  discretion,"  within 
the  meaning  of  a  statute  regulating  the  service 
of  summons  in  a  civil  action  at  the  usual 
nbode  of  the  defendant.  Temple  v.  Jiorrie 
(Minn.)  80:  169 

6.  Process  cannot  be  served  in  Iowa  by  leaving 
a  copy  with  a  member  of  his  family  at  his  al- 
leged usual  place  of  residence,  upon  one  who 
has  gone  to  another  State  with  the  intention 
of  taking  up  his  residence  there,  and  has  theie 
engaged  in  business,  voted,  sat  upon  juries, 
and  discharged  other  duties  of  a  citizen,  but 
has  not  for  several  years  removed  his  family 
there,  and  has  at  intervals  visited  them  In  Iowa, 
where  he  has  had  from  the  first  an  intention 
ultimately  to  remove  them  to  such  other  State, 
and  has  never  relinquished  or  altered  it. 
Schlamg  v.  Be  Peyster,  83  Iowa.  323,  18:  786 
On  nonresident. 

7.  Infant  nonresident,  defendants,  as  well 
as  others,  are  included  in  the  provisions  of  HI. 
Rev.  Stat.  chap.  22,  §  14,  authorizing  service 
upon  "any  defendant  residing  or  being  without 
this  state."    EaU  Y.Hale,  146  111.  227. 

20:  847 
On  corporations. 

8.  Service  of  process  on  the  deputy  secre- 
tary of  state  is  not  a  service  upon  the  secretary, 
within  the  meaning  of  a  statute  as  to  service 
upon  the  latter  as  the  agent  of  foreign  corpo> 
rations.  Lonkey  v.  Reyes  Silver  Min.  Co.  (Nev.) 
21  Nev.  312,  17:  861 
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9.  In  an  actioa  on  a  contract  asainst  a  foreign 
corporation,  service,  to  be  food,  must  be  made 
•on  an  agent  conducting  ttie  business  out  of 
which  the  contract  arose.  Winney  v.  Sandwich 
Vfg.  Oo.  (Iowa)  18:  684 
BymaU. 

10.  A  summons  mailed  to  the  defendant  by 
another  person  on  whom  it  is  served  by  mis- 
take is  not  sufficient  to  give  jurisdiction  under 
a  statute  requiring  personal  service,  but  declar- 
ing in  terms  that  service  by  mail  of  notices 
and  other  papers  in  actions  shall  not  apply  to 
the  service  of  a  summons.  Qi.  Paul  8av.  Bank 
T.  Authier,  51  Minn.  — ,  18:  408 

b.  By  PMieation. 
See  also  tn/m,  24. 

11.  Jurisdiction  is  not  acquired  of  a  nonresident 
defendant  by  publishmg  for  four  lunar 
months,  but  less  than  four  calendar  months, 
where  the  statute  requires  tlie  publication  to 
be  made  for  four  months  without  showing  that 
lanar  months  were  intended;  and  a  decree  ren- 
'dered  upon  such  publication  is  void.  Guar- 
unty  Trust  db  8.  D.  Co,  v.  BuddingUm  (Fla.) 
27  i?na.  215,  18:  770 

12.  An  order  for  service  of  summons  by  pub- 
lication should  not  be  made  by  a  court  m  flew 
York  against  nonresident  defendants  in  an  ac- 
tion by  a  judgment  creditor  to  reach  property 
in  copyrights  and  royalties  thereon,  which,  for 
the  purpose  of  defrauding  creditors,  have  been 
assigned  to  one  of  the  other  defendants  by  the 
judgment  debtor  in  another  State,  to  which  the 
debtor  has  gone,  after  execution  has  been  is- 
sued on  the  judgment  in  tlie  state  of  New 
York,  where  it  was  rendered.  The  property 
being  intangible,  the  defend  ants  nonresidents, 
and  the  transfer  having  been  made  out  of  the 
state,  there  is  no  jurisdiction  over  the  sub- 
ject of  the  action  or  its  cause.  Bryan  v. 
University  Pub.  Co.  112  N.  Y.  382,      8:  688 

18.  Where  an  order  for  publication  of  sum- 
mons has  been  made  in  an  action  over  the 
subject  or  cause  of  whicli  the  courts  of  the 
state  have  no  jurisdiction,  defendant  is  en- 
titled  to  make  a  motion  to  set  it  aside,  rather 
than  submit  to  the  hardship  of  coming  in  to 
defend  the  action.  Jd. 

14.  An  objection  that  a  notice  to  a  nonresident 
was  not  published  for  three  successive  week.s 
as  required  by  law,  but  only  for  three  inser- 
tions during  two  weeks,  is  not  valid  where 
three  full  weeks  after  the  first  publication  ex 
pired  more  than  thirty  days  before  the  first  dav 
of  the  term  at  which  he  was  notified  toappea'*. 
Horn  v.  Indianapolis  JVat.  Bank,  125  Ind. 
881.  9:  676 

15.  An  order  for  publication  of  notice  to  a 

nonresident  may  be  entered  nunc  pro  tunc  if 

no  final  judgment  has  been  entered   in  the 

•cause  and  siich  entry  is  necessary  to  conform 

the  record  to  the  fact.  Id. 


c.  Privilege;  Exemption, 

16.  The  exemption  of  a  nonresident  of  the 
•tate  from  arrest  while  in  attendance  upon 
court  does  not  extend  to  the  service  of  a  writ 

See  Index  to  Notes  Preoedlni^. 


of  fummons.    Ellis  t.  De  Oarmo,  17  R.  I. 
716.  19:  660 

But  see  contra*  cases  following. 

17.  A  person  who  comes  into  the  state  for 
the  purpose  of  testifying  as  a  witness  in  an 
action  in  which  he  is  a  party  cannot  be  legally 
served  with  a  summons  at  the  suit  of  the 
party  plaintiff  in  the  action  he  came  to  de- 
fend; and  the  provision  of  Ind.  Rev.  Stat. 
1881,  §  812,  that  service  on  a  nonresident  may 
be  made  in  any  county  where  he  is  found, 
does  not  apply  to  such  a  case.  Wilson  v. 
Donaldson,  117  Ind.  356,  8:  866 

18.  The  privilege  from  service  of  process  of 
a  nonresident  who  comes  into  a  8tate  merely 
as  a  witness  extends  to  one  who  comes  to  give 
testimony  upon  a  motion  before  a  supreme 
court  commissioner.  Mulheam  v.  Press  Pub, 
Co.  (N.  J.  Sup.)  58  N.  J.  L.  (24  Vroom)  153, 

11:  101 

19.  Service  of  process  upon  a  nonresident 
as  an  officer  of  a  foreign  corporation  is  a  viola- 
tion of  his  privilege  wbile  in  the  Sta*e  merely 
for  the  purpose  of  giving  testimony  as  a  wit- 
ness. Jd. 

20.  A  defendant  residing  and  sued  in  a 
Federal  court  in  one  state  is  exempt  from  the 
service  of  process  of  the  courts  of  another 
state  to  which  he  has  gone  to  attend  an  exam- 
ination of  plaintiff's  witnesses  before  a  notary 
public,  as  authorized  by  U.  S.  Rev.  Stat.  §  868; 
and  it  is  immaterial  that  the  time  of  such 
examination  was  fixed  by  agreement  after 
waiver  of  notice.  Parker  v.  Marco,  186  N.  Y. 
585,  20x  45 

d.  Liability  for  Serving. 


21.  Where  tlie  act  of  a  person  who  assists 
an  officer  in  the  execution  of  process  is  lawful 
at  the  time,  it  cannot  become  unlawful  by 
the  failure  of  the  officer  to  return  the  process, 
although  the  latter  thereby  becomes  a  tres- 
passer ah  initio,  Dehm  v.  Hinman,  56  Conn. 
320,  1:  874 


III.   RrtCKN;  PeoOF. 


See  also  Judcjmknt,  9. 


22.  A  deputy  sheriff's  return  of  the  service 
of  process  in  his  own  name,  merely  adding 
the  words  "deputy  sheriff*'  to  his  signature,  it 
a  nullity,  as  his  act,  to  k>e  valid,  must  appear 
to  be  that  of  his  principal,  done  by  or  through 
himself  as  deputy.  Gibbens  v.  Pickett  (Fla.) 
81  Fla.  147,  19:  177 

28.  A  defect  in  the  proof  of  publication  by 
service  will  not  defeat  the  Jurisdiction  of  the 
court,  if  the  requisite  service  was  in  fact  made. 
Wlihe  V.  Hinton,  3  Wyo.  758,  17:  66 

24.  An  affidavit  of  service  by  mail  upon 
the  president  and  trustees  of  a  California  cor- 
poration does  not  aid  a  return  of  an  invalid 
service  on  the  deputy  secretary  of  state, 
without  any  personal  service  on  any  officer  ox 
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the  oarpontioii,  under  Key.  Gen.  Stat  ^  8051, 
which  proTides  for  such  servioe  by  mail  in 
addition  to  personal  serrioe  upon  an  officer  of 
a  corporation  organized  under  the  laws  of  the 
state  of  California.  Lonkejf  v.  Keye^  Silver 
Min.  Co.  21  Nev.  312,  17:  681 


WRITINGS. 

Oral  ETidence  of  Contents,  see  Eyidehci, 

263-269. 
Sufficiency   of    Evidence  to  Orercome,  see 

EviDENCS,  844r^l. 


Y, 


TOUNG  MEITS  CHRISTIAN  ASSO- 

CIATION. 

Distribution  of   Cards   of,  see    Mttnicipal 

Corporations,  68. 
See  a]flo  Rbliqioub  Socib'rbb,  1, 
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Ballentine  v.  Webb,  in].  141;  nuis.  15-18. 
Ballew  e.  Roler,  dower,  4:  Judg.  72. 
Ballin  e.  J.  ft  £.  B.  Friend  Lace  Lnporting 

Co.  Corp.  812;  cred.  b.  4. 
Ballock  e.  State,  lot.  7-9. 
Ballot  Act,  220.  v.  ft  e.  56. 
Ballou  e.  Ballou,  ev.  641;  ▼.  ft  p.  88. 

V.  Earle,  car.  299;  tr.  109. 
Balls  e.  Dampman,  life  ten.  5;  power,  7;  will, 

150. 
Baltimore  ft  O.   Employ^  Relief   Asso.  e. 
Post.  dam.  246;  ev.  601.  791;  ins.  818; 
tr.  800. 
Baltimore  ft  O.  R  Co.  e.  Andrews^  app.  18; 
m.  ft  s.  172. 
«.  SUte.  Wiley,  car.  89. 
Bancroft  «.  Home  Benefit  Asso.   ins.   167, 

168. 
Bangor  v.  Smith,  com.  16. 
Bangor  Sav.  Bank  v.  Niagara  F.  Ins.  Co.  Ins. 

292,298. 
Banister  «.  Wakeman,  offr.  104,  105. 
Bank  of  Commerce  e.  Fuqua.  app.  7, 178; 
attys.  fees,  8.  14;  bills  ft  n.  81;  pL  79. 
e.  Hart,  banks.  6, 19,  20. 
Bank  of  Edgefield  v.  Farmers  Co-OperatiYe 
Mfg.   Co.  bills  ft  n.  89,  94;  cts.  203; 
pi.  9. 
Bank  of  Mendocino  e.  Baker,  not  50. 
Bank  of  North  America  v.  Rindge,  cts.  12. 
Banks  v.  Flint,  usury.  14r-18. 
Barber  «.  Bennett,  ev.  656. 
Barber  Asphalt  Paving  Co.  e.  Hunt,  ev.  68; 

mun.  Corp.  87,  98. 
Barbour  v.  National  Exch.  Bank,  set,  82l 
Barden  e.  Montana  Club,  intox.  29. 
Bardwell  e.  Anderson,  const.  1.  144. 


Barkwortb    e.  Tateum.    See   Turnbull  e, 

GlDDIMOfi. 

Barnard  v.  Knox  County,  counties,  19. 

e.  Knox  County,  counties,  18. 
Bamdt  v.  Frederick,  app.  223;  ev.  824,  856; 

fraud,  24.  26;  tr.  287;  wit.  82. 
Barnes  v.  Barnes,  action,  166;  contin.  2;  h.  ft 
w.  124-126. 
V.  BoaVdman  (i)  mort.  44,  45,  89;  tax.  168; 

will,  107. 
e.  Board  man  (2)  coten.  10,11;  Judg.  86. 
Barnowski  e.  Helson,  ev.  148. 
Bane  R.  Co.  v.  Granite  R  Co.    See  Barrb 
R.  Co.  e.  MoNTPBLiBB  ft  W.  R.  R  Co. 
e.  Montpelier  ft  W.  R  R  Co.  em.  d.  88. 85, 
44.45. 
Barrett «.  Market  Street  Cable  R.  Co.  car.  215. 
216. 
e.  Palmer,  cts.  186. 
e.  Rockport  Ice  Co.  ice,  6. 
Barre  Water  Co.  lU,  em.  d.  19,  20;  stat.  158. 
Barron  «.  Detroit,  mun.  corp.  140. 
Barrow  S.  S.  Co.  c.  Mexican  C.  R.  Co.  contr. 

48. 
Barry  e.  Capen,  contr.  188:  tr.  297. 

e.  Guild,  attys.  fees.  4;  cov.  24,  25,  29.  80. 
Barsaloux  e.  Denver,  U.  ft  P.  R.  Co.  in j.  118, 

119. 
Bartlett  e.  Patton.  app.  809,  812;  ev.  819.  820^ 
609;  life  ten.  7-9;  n.  t.  85;  will,  68. 
V,  Stancbfield,  contr.  156. 
Barton  e.  People,  ev.  240;  false  pre.  8;  indict 
11,18. 
V.  Union  Cattle  Co.  inj.  55. 
Bass  e.  Roanoke  Nav.  ft  W.  P.  Co.  app.  278; 
const  I  80;  Corp.  278;  ev.  281;  lie/ 19. 
Bates  e.  Baboock,  app.  275;  contr.  80. 
e.  Bassett,  mun.  corp.  26,  27.. 
e.  Rutland,  high.  89.  94. 
e.  Taylor,  v.  ft  e.  119-121. 
«.  Westborouirb.  drains,  4;  mun.  corp.  144. 
Batt  0.  Mallon,  v.  ft  p.  86. 
Batterman  e.  Albright,  emblements.  8;  Judg. 

52;  mort  66. 
Battrell  o.  Ohio  River  R.  Co.  app.  289:  pi.  4. 
Baxter  e.  Brooklyn  L.  Ins.  Co.  ins.  194.  195. 
Baxter  Nat  Bank  e.  Talbot,  conflict,  80. 
Bayles  e.  Kansas  P.  R  Co.  action,  106;  car. 

861;  ev.  210;  pi.  248;  receiv.  18. 
Beal  e.  Somerville,  banks,  69;  ev.  87. 
Beard  e.  Illinois  C.  R  Co.  car.  249-252;  cus- 
tom, 17;  ev.  181. 795. 
«.  State,  disord.  h.;  ev.  668;  tr.  255. 
Beaver  v.  Beaver,  banks.  )05;  gift,  JO. 
Beck  e.  German  Klinik,  pbys.  10. 
Becke  e.  Missouri  P.  R.  Co.  neg.  97;  r.  r.  49, 

69. 
Bedford  Bank  v.  Acoam,  banks,  81. 
Bedlow  e.  New  York  Floating  Dry  Dock  Ca 
adv.  poe.  80;  app.  280;  1.  ft  t  60;  wa- 
ters, 54;  wharves.  1-5. 
Beebe  e.  Ohio  Farmers  Ins.  Co.  ins.  110.  252, 

268. 
Beekman  e.  Hamlin,  ev.  248.  249;  pL  108. 
Beer  v,  Clifton,  bills  ft  n.  50. 
Beeson  «.  Busenbark,  m.  ft  s.  159. 
Belcher's  Sugar  Ref.  Co.  v.  St  Louis  Grain 
Elevator   Co.   corp.    89;   em.    d.  127; 
wharves,  6-9. 
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Belding  «.  Johnson,  intox.  03,  71,  78. 
Belknap  9.  Ball,  libel,  45,  72;  pi.  56. 
Bell  9.  Indian  Livestock  Co.  gam.  18,  14. 
c.  Lamborn,  dam.  171;  em,  d.  16;  watera, 

07. 
«.  Pelt',  «.  ft  p.  48.  44. 
f>.  Wilson,  fraud,  51. 
Bell,  ex  rel.  Com.  «.  Mahn,  lie.  81. 
Below  V.  Bobbins,  app.  168;  exec.  4;  levy,  18, 

10;  motions,  7. 
Belt  «.  Prince  Q^rge's  County  Abstract  Co. 

rec.  5. 
Belvin  «.  Ricbmond,  cts.  8;  high.  118. 
Bender  «.  Been,  contr.  38,  88. 
Benedict  9.  Chase,  app.  60;  contrib.  6;  cts.  86; 
ex.  iSb  ad.  54. 
f>.  Torrent,  parti.  8;  timber. 
Benner  «.  Atlantic  Dredging  Co.  app.   125; 

blast.  4;  ev.  6;  U.  S.  4. 
Bennett  «.  American  Exp.  Co.  car.  246,  261; 
game  1.  1,  2. 
V.  Bennett,  h.  &  w.  100,  IIL 
t).  Cbapin,  will,  120. 
9.  Fenton,  Judg.  15. 
«.  Mclntire,  pi.  22;  tresp.  1,  2. 
«.  Northern  P.  B.  Co.  ev.  628;  m.  &  8.  124. 
«.  State,  app.  270;  tr.  71. 
V.  Van  Riper,  ins.  88. 
Benson  t,  Baltimore  Traction  Co.  neg.  88. 

c.  Gray,  car.  281. 
Benton  v.  Shafer,  lis  p.  5,  6. 
Bentz  9.  Northwestern  Aid  Asso.  ins.  282,  871, 

876. 
Berger  v.  Yarrelmann,  app.  68;  insolv.  62,  58. 
Bergman  v.  Commercial  Union  Assur.  Co.  ins. 
205. 
9.  Phoenix  Ins.  Co.  See  Brroman  9.  Com- 
mercial Union  Assur.  Co. 
Beil^ey  &  G.  Furniture  Co.  9.  Hascall,  dam. 

Bernard  9.  Taylor,  bet;  max.  80. 

9.  Whitney  Nat.  Bank,  checks,  8:  gift,  19. 
Best  9.  Baumgardner,  contr.  888;  Uens,  27,  28. 

9.  Johnson,  bonds,  12. 
Betz  9.  Snyder,  insoly.  28,  57. 
9.  Vemer,  inl  22;  mort.  20. 
Beveridge  9.  New  York  Elev.  R  Co.  corp. 

12i3,  124.  200;  judg.  02;  r.  r.  6. 
Bevill  9.  Cox,  h.  &  w.  50;  j.  p.  8. 
Bexar  Bldg.  &  L.  Asso.  9.  Robinson,  usury, 

25. 
Bidelman  9.  State,  action,  101;  can.  1;  town,  8. 
Bielenberg  9.  Montana  U.  R.  Co.  const.  1. 188, 

180. 
Bierbower  9.  Miller,  remov.  21. 
Biggs  9.  McBride,  mand.  80;  offr.  18,  68;  stat. 

18-20. 
Btleu  9.  Paisley,  fence,  8-5;  p.  &  a.  24;  tresp.  5. 
Billings  9.  Accident  Ins.  Co.  ins.  181. 

9.  Marsh,  insolv.  64. 
Bills  9.  Bills,  will,  111. 
9.  Go»hen,  def.  55;  lie.  40,  50;   mun.  corp. 

56. 
Bingel  9.  Volz,  ev.  486;  will,  186. 
Bingham  9.  Goshen  Nat.  Bank.  See  Gobhen 

Nat.  Bank  9.  Binoham. 
Binkley  9.  Forkner,  app.  46;  fix.  5.  6,  20-81. 
Binney  9.  Globe  Nat.  Bank,  bills  &  n.  76,  80; 

h.  &  w.  47;  insoly.  4,  6;  pi.  12. 
Bion's  Appeal,  hab.  c.  2;  J.  p.  4. 
Birdseye  9.  Baker,  conflict,  71-78. 
Birdsonff,  Be^  contpt.  2;  crim.  1.  42;  Jail,  3. 
Birmingham  9.  Klein,  pub.  imp.  18. 


Birmingham  «.  Rochester  City  &  B.  B.  Co. 

car.  80;  er.  866. 
Birmingham  Mineral  R.  Co.  9,  Jacobs,  dum- 
my r.  r.  2;  r.  r.  48. 
Birmingham  R  &  E.  Co.  9.  Allen,  m.  &  a.  100, 

162;  max.  70;  pi.  65,  08,  144, 145. 
Birmingham  Trust  &Sav.  C0.9.  LoaiaiaiiaNak 

Bank,  corp.  187;  not  22,  28w 
Bishop  9.  McCleUand,  gift,  2;  will,  68,  93,  99, 

110. 
Black  9.  Henry  G.  Allen  Co.  copy,  1-5;  ex.  A 

ad.  45;  pi.  6, 85, 180-182. 
Blackstone  9.  Stardard  L.  &  A.  Ina.  Co.  a|^ 

288;  ins.  80,  164,  180;  tr.  125. 
Blackwell  9.  Miami  Valley  Ins.  Ca  ins,  116, 

117,  815. 
9.  Moorman,  app.  268;  blast  1,  2;  dam.  127; 

neg.  14;  tr.  224.  266. 
Blackwood  9.  Chicago,  R.  L  &  P.  R  Co.   See 

Carrier  9.  Chxcaoo,  R.  L  &  P.  R  Ca 
Bladen  Counly  Bd.  of  Edu.  9.  Bladoi  Ooun^ 

Comra.  counties,  20. 
Blaecbinska  9.  Howanl  Mission  &  BL  f or  L. 

W.  dam.  116;  h.  &  w.  76. 
Blagen  9.  Thompson,  contr.  144,  812;  dam.  83. 

288,  280;  ev.  402. 
Blake  9.  Sawyer,  lim.  ac.  00,  01. 
9.  Stump,  app.  816;  brok.  6;  custom,  4, 14, 

tr.  160,  284,  251,  280;  wit  88. 
9.  Traders  Nat  Bank,  p.  &  s.  20. 
Blanchard  9.  State,  Calhoun,  attya.  14. 
Blank  9.  Nohl,  h.  &  w.  181,  182. 
Blatz  9.  Rohrhach,  ev.  46. 
Blevins  9.  Smith,  dam.  42;  dower,  38. 
Bliss's  AppeaL    See   Madbra  J&bis.  Btsrt, 

Bonds,  Be. 
Block  V.  Henderson,  Judg.  40. 
Blood  9.  Kane,  set,  15. 
Blood  Balm  Co.  9.  Cooper,  pat  mod. 
Bloomer  9.  Todd,  y.  &  e.  11. 
Bloomington  9.  liatham,  om.  d.  83;  pub.  Imp. 

14. 
Blose  9.  Bear,  ludg.  101, 
Blue  Ridge  Marble  Co.    220.    See  Cehtrai* 

Trust  Co.  9.  Maribtta&N.  G.  R  Ca 
Blum  9.  Schwartz,  real  p.  66. 
Blythe  9.  Ayrcfl.  conflict  50;  p.  &  c.  5-8. 
9.  Denver  &  K.  G.  R  Co.  app.  886;  prox.  a 

10. 
Board  of  Improvement  9.  Little  Rock  School 

Dist.  pub.  imp.  24,  84. 
Boettler  9.  Tendick,  contr.  804;  pi.  16,  107. 
Boggs  9.  Bodkin,  app.  814;  contr.  819;  ^»ec.  p. 

18,27. 
Boeie  «.  Waupun,  high.  102. 
Bohan   9.  Port  Jeryu  (Gaslight  Co.  nuts.  4, 

8,  0,  50,  62. 
Bohm  9.  Metropolitan  Elev.  R.  Co.    See  Som- 

BR8  9.  Mrtropoutak  Euev.  R  Co. 
Bohn  Mfg.  Co.  9.  Jameson.  See  May  br  9.  Beb- 

LAIO)!. 

9.  Kountze,  liens,  84. 
Boies  9.  Benham,  mort  84. 
Bolander  9.  Peterson,  tradem.  16. 
BoUong  9.  Schuyler  Nat.  Bank,  estop.  89. 
Bolton  9.  Schriever,  cost,  20;  Judg.  60. 
Boker9.  People,  ev.  768,  79S,  888;  homL  7,  8L 
Bonetti  9.  Treat,  1.  &  t.  26,  41-^. 
Book  Agents  of  M.  E.  Church  South  «.  Iffin- 

ton,  tax,  07,  Oa 
Boone  9.  Clark,  champ.  1;  ev.  99;  mort  85,  52, 

68,  68,  78-81;  partn.  18;  pL  988;  fi.  &a. 

81;  real  p.  6,  61. 
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Booth's  Will,  Be,  will,  18. 
Bom  «.  HontmanD,  will,  166. 
9.  Indianapolis  First  Nat.  Bank,  checks,  12; 

noY.  9:  pay.  12. 
Bosquett  v.  Hall,  home.  8. 
Boston  e.  Simmons,  consp.  20;  pi.  167. 
Boston  Ferrule  Co.  e.  Hills,  nuis.  18. 
Boston  Safe  Deposit  A  T.  Go.  e.  Coffin,  will, 

57,58,66,94,121. 
Botts  e.  SlmpsonvOle  &  B.  0.  Tump.  Co. 

Corp.  80,  81,  207;  pi.  104. 
Boulton  Carbon  Co.  «.  Mills,  corp.  246-248. 
Boulware  «.  Davis,  corp.  828;  pi.  105;  reodv. 

88,84. 
Boureet «.  Cambridge,  high.  141. 
BourSer  e.  Macauley,  m.  A%.  11.  «. 

Boum  V.  Hart,  appro.  12. 
Bouttev.  Emmer,  arrest,  11;  offr.  102. 
Bowar  e.  Chicago  W.  D.  R.  Co.  app.  19,  862; 

eject.  12,  18. 
Bowers  v.  Horan,  ani.  11;  ev.  482. 
«.  Smith,  Stat.  146, 147,  161;  ▼.  &  e.  40,  41, 

61, 126. 
Bowery  Nat  Bank  e.  Wilson,  assign.  12. 
Bowes  e.  Boston,  action,  69 ;  high.  Ill,  144; 

prox.  c.  82. 
Bowie  «.  Hall,  attjs.  fees,  9;  bills  &  n.  81. 
Bowler  v.  Eisenhood,  ▼.  &  e.  182. 
Bowling  e.  Burton,  coy.  4;  ease.  80. 
Bowling  Green  c.  Barclay,  tax.  59. 
Bowlus  V.  PhoBniz  Ins.  Co.  app.  280,  852;  ins. 

180,  186,  257,  258;  pi.  101, 202, 227,  228. 
Bowman  v.  Bradley,  1.  &  t.  28. 

«.  Phillips,  contr.  186. 
Boyce  e.  union  P.  R.  Co.  bathing  resort 
Boyd  r.  Selma,  inj.  97;  tax,  84,  111. 
Boyle  e.  Adams,  contr.  192, 198. 
Brace  v.  Cbartrand,  ins.  8,  88,  ^4;  pr6perty. 
Brackenridge  o.  State,  cts.  119;  ev.   805;  ex- 
tort 1,  2;  n.  1 17;  offr.  56,  57. 
Bradford,  E.  ft  C.  R  Co.  e.  New  York,  L.  E. 

&  W.  R.  Co.  aoctg.;  pay.  16;  spec.  p. 

86,  87. 
Bradley  «.  Bailey,  emblements,  6-8;  max.  2. 
e.  Brigham,  action,  66. 
1^.  Cunningham,  bailm.  15. 
CL  Pharr,  em.  d.  144;  high.  21. 
Bradshaw  9.  Lankford,  const.  1.  88,  85. 
Bradstreet  Co.  v.  Gill,  ev.  468,  499;  libel,  58; 

pL  118,  158,  154, 192;  p.  ft  a.  1;  tr.  128, 

250. 
Brady  «.  Johnson,  action,  99;  can.  2;  cts.  174; 

jud.  s.  4;  mort  9. 
e.  New  York,  app.  252;  contr.  49,  808. 
Brandt  e.  Allen,  app.  191;  eq.  9;  receiy.  87,  88. 
Brannon  v.  Kanawha  Coun^  Ct.  tax,  1. 
Brass  ft  I.  Works  Co.  e.  Payne,  goodwill,  6; 

inl.  182;  partn.  48. 
Bradl  Block  Coal  Co.  9.  Ckdiney,  m.  ft  s.  98, 

198;  max.  60;  pi.  252;  tr.  287. 
Bregguglia  v.  Lord,  J.  p.  2;  mun.  corp.  72, 
Brennan  e.  Gordon,  m.  ft  s.  84,  85. 
Bressler  v.  Wayne  County,  tax,  75. 
Brewer  e.  McClelland.  ▼.  ft  e.  4,  25. 
e.  New  York,  L.  E.  ft  W.  R  Co.  car.  19, 

20. 
Brick  9.  Campbell,  assign.  10 ;  estop.  81,  40 ; 

ins.  207,  216-219. 
Bridgers  «.  Taylor,  arrest,  5;  stat  162. 
Briggs  9.  Sample,  Inds.  7-9. 
Brinser  v.  Anaerson,  not.  49. 
Bristor  v.  Burr,  1.  ft  t  95. 
Brock  9.  Brock,  contr.  76-78. 118;  er.  606,  848. 


Brockway  e.  Patterson,  dam.  124;  death,  8; 
ey.  650.  662;  intox.  72;  tr.  80. 
9.  Petted,  bonds,  21-28. 
Brodhead  «.  Shoemaker,  remov.  1,  88,  89. 
Brook  e.  Latimer,  ev.  409. 
Brookhaven  e.  Smith,  estop.  5,  80,  56. 
Brooks  V.  Black,  dam.  41. 
«.  Cedar  Brook  ft  S.  C.  R  L  Co.  em.  d. 

104, 125;  waters,  84. 
e.  Fischer,  mun.  corp.  17, 18. 
V,  Woodson,  will,  9. 
Broschart  «.  Tuttle,  action,  47;  dam.  252;  ev, 

540,  555;  neg.  88;  pL  10;  tr.  106. 
Brooghton  «.  McGrew,  dam.  15,  98;  ev.  62, 

68, 127;  libel,  9,  44,  55-57;  tr.  70. 
Brown  v.  Balfour,  ins.  2,  889. 
e.  Bigne,  champ.  7. 
e.  Bradlee,  ev.  808;  offr.  95. 
V.  Cohn,  seal,  4. 
9,  Cunningham,  ice,  1,  2;  Judg.  88;  max.  5; 

tr.  77. 
9.  Doane,  ev.  899;  trust,  5. 
9,  Guvandotte,  mun.  corp.  149, 150. 
9.  Kalamazoo  County  Circuit  Judge,  eq.  4; 

mand.  11;  tr.  17. 
9.  Pool,  tax,  179-181. 
9,  Postal  Teleg.  Cable  Co.  teleg.  29,  81. 
e.  Republican  Mountain  Silver  Mines,  corp. 

128. 129. 
9.  Seattle,  em.  d.  108;  inj.  108. 
e.  Stoerkel,  benev.  soc.  2,  6,  7;  tr.  847. 
9,  Tbroop,  contr.  67. 
9.  Yailes,  time,  11;  ▼.  ft  e.  129. 
9,  Wamer,  receiy.  22. 
Browne  «.  Boston   Water-Power  Co.     See 
Tappak  9.  Boston  Watbb-Power  Co. 
Brownell  9.  Durkee,  levy,  84. 
9,  Greenwich,  bonds,  89,  45,  49;   def.  16; 
town,  1,'  21. 
Brownfield  e.  Johnson,  sale,  11, 12. 
Browning,  Be,  real  p.  27. 
e.  Berry,  oontr.  82;  ey.  897. 
e.  Goodrich  Transp.  Co.  app.  295;  car.  881; 
ev.  75,  177. 
Braen  e.  Gillet,  insolv.  17. 
Brush  Electric-Lighting  Co.  9,  Kelley,  app. 

851;  high.  140;  pi.  150. 
Bryan  9,  Milby,  will,  104. 
9.  University  Pub.  Co.  writ,  12, 18. 
c.  Watson,  Sunday,  12. 
Brjrant  9.  Thompson,  app.  80. 
Buck  e.  Ellenbolt,  bound.  2. 
Buckeye  Marble  ft  F.  Co.  9.  Harvey,  contr. 

180;  corp.  55. 
Buckley     e.     Humason,     contr.    161.    169, 

170. 
Budge  9.  Grand  Forks,  max.  7,  27;  mun. 

corp.  167,  168^  pub.  imp.  21,  47,  48. 
Bueter  e.  Bueter,  h.  ft  w.  152,  158,  179. 
Buffalo,  Se,  dam.  204. 

9.  Pratt.    See  Buffalo,  Re. 
Buffalo  East   Side  Street  R.  Co.   e.  Buffalo 

Street  R.  Co.  oontr.  872,  878. 
Bufflngton  e.  Grosvenor,  alien,  7,  8;  const.  L 
118. 
9.  Bears.    See  Buffington  e.  Gbostbnob. 
Buffinton  e.  Chase,  Hm.  ac.  95. 
Buffum  9,  Tiverton,  will.  98. 
Bulger  9.  Eden,  drains,  1;   max.   60;  mun 

corp.  142. 
Bulkley  «.  Devine,  ev.  484;  1.  ft  t  2. 
Bull  9.  Bray,  fraud,  84. 
9,  Kentucky  Nat.  Bank,  trast,  58.' 
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BuUard  «.  Cbandler,  charities,  16,    17,   84; 
trust,  84;  will,  106. 
«.  Kortbem  P.  R.  Co.  car.  870. 
«.  Shiriey,  charities,  22;   perp.  1;  will,  158. 
Bullitt  V.  Farrar.  fraud,  1. 
Bumgardner  v.  Leavitt,  spec  p.  8,  4,  88. 
Bunnell  t.  Stein,  bailm.  8,  0. 
Buntine  «.  Hogsett,  neg.  99;  prox.  c.  13;  tr. 
109,804. 
V.  Speaks,  real  p.  40-42. 
Burbage  v,  WiDdiey,  contr.  19. 
Burbank  v.  BurbanK,  action,  100. 

9.  Illinois  C.  R  Co.  car.  188. 
Burdett «.  Allen,  const.  1.  164. 
Burditt  V.  Colburn,  contr.  2;  mort.  7. 
Burden  v.  Massachusetts  Safety  Fund  Asso. 

ins.  199-201,  867,  868.  881. 
Burgess  v.  Territory,  app.  827;  cts.  88,  188;  n. 
t.  11,  84;  tr.  86,  87,  282,  822-824. 
«.  Wayne  County  Auditors.    See  Tbaikor 
c.  Watnb  Couktt  Attditors. 
Burkett  «.  Burkett,  home.  25;  h.  &  w.  170. 
V.  Griffith,  dam.  102;  libel,  76,  77;  pi.  86. 
Burllngame  v.  Goodspeed,  ins.  819. 
9.  Rowland,  contr.  142;   ev.  516,  517,  582; 
spec.  p.  18. 
Burlington,  C.  R,  &  N.  R.  Co.  v.  Dey,  app. 
174;   aitys.  fees,  1;    car.  858,  854,  875, 
877;  const.  1. 126, 140;  ev.  81, 191;  fines, 
1;  pi.  54;  Stat.  21,  185. 
Bumham  v,  Heselton,  champ.  4. 


Bumham    «.    Wedger.       See   Scabloh  «. 

Wbdobr. 
Burns  V.  Bradford,  high.  96,  128,  147. 
BurnsTille   Tump.    Co.   «.    State,  McOalla, 

mand.  88. 
Burr  V.  Lamaster,  cot.  16, 16. 
Burrows  v,  Klunk,  alt.  of  inst.  11. 
Burt «.  Advertiser  Newspaper  Co.  dam.  101; 
ev.  781, 786;  libel,  68,  69,  82. 
9.  Douglas  County  Street  R.  Co.  car.  M, 

75. 
9.  Oneida  Community,  app.  260;  asso.  2, 
8,  18,  14. 
Burton  t.  Tuite  (1)  rec.  6,  7. 

V.  Tulte  (2)  rec.  8. 
Bttshnell  9.  BusbneU,  contrib.  7;  int  49;  Hm. 

ac.  88,  69;  p.  &  s.  36. 
Buskett.  He,  wit.  58. 
Butcher  e.  West  Virginia  ft  P.  R  Co.  neg.  58; 

r.  r.  62,  97. 
Butler,  Be,  crim.  1.  14. 
9.  Barnes,  action,  77;  contr.  851;  oov,  81. 
9.  Joyce,  lost  instruments. 
9.  People,  crim.  1.  1:  homi.  1. 
9.  Washington,  h.  &w.  123. 
Butler's  Appeal.    See  Thoicpson,  Be, 
Butterfleld  «.  Boston,  high.  99. 

r.  Byron,  assump.  9;  contr.  281. 
Byam  «.  Collins,  ev.  128;  libel,  46,  48. 
Byrnes  «.  New  York,  L.  £•  ft  W.  R.  Co.  app. 
97;  m.  ft  s.  178. 


O. 


Cadmau  9,  Markle,  app.  219;  contr.  56,  298. 
Cadwalader  v.  Bailey,  ease.  8,  9. 
Cady  V.  Bradshaw,  bills  ft  n.  62;  wit.  45. 
Cairncross   c.  Pewaukee,  high.  112;    pi.  14, 

140. 
Caldwell  «.  Alsop,  emblements,  2. 
Calhoun  v.  Delhi  ft  M.  R.  Co.  inj.  92;  Judg. 

29;  lim.  ac.  6,  18-16. 
California  Pastoral  ft  A.  Co's  Appeal.    See 

Madeba  Irrio.  Dist.  Bonds,  Be. 
Callabam  v,  Callahant    See   Callahak   «. 

ROBIKBON. 

9.  Robinson,  will,  140, 141. 
Callen  v.  Junction  City,  const.  1.  44,  168;  em. 

d.  71. 
Calumet  River  R.  Co.  c.  Brown,  marshaling, 

2;  money  in  ct.  8. 
Cameron  9.  White,  app.  818,  contr.  846;  dam. 

286. 
Campbell  «.  American  Zylonite  Co.  oorp.  177, 
178. 
9.  Campbell,  action,  116;  will,  80,  81;  wit. 

26 
9.  Chicago,  M.  ft  St.  P.  R.  Ca  action,  17; 
app.  68;  com.  28. 
'    9.  Jones,  home.  18.  20. 
9.  Kansas  City,  cem.  1-5;  ded.  2, 11. 
••  New  York,  judg.  189;  pat.  7-12;  pi.  74; 

tr.  60. 
9.  Rotering,  bonds,  2,  8. 
Campbell's     Appeal.       See     WASHnraTOR 

Street,  Be, 
Campbell  Printing-Press  Co.  9,  Thorp,  sale,  1, 

2,  25. 
Campk>n  v.  Canadian  P.  R.  Co.  car.  271. 


Canajoharie  Nat.  Bank  e.  Diefendorf,  bills  & 

n.  83-84;  ev.  219,  320;  wit.  82. 
Canfleld  «.  Great  Camp  E.  of  M.  ins.  287. 
Cannell  e.  Smith,  aasump.  11;  brok.  1. 
Cannon  9,  Lomaz,  parti.  1;  ref.  4. 
Cantillon  9.  Dubuque  ft  N.  W.  R.  Co.  r.  r.  S- 

6;  tax,  124. 
Capital  City  Bank  «.  Parent,  attach.  1;  cred. 

b.  6;  estop.  48. 
Carey  «.  Gferman-American  Ins.  Co.  ins.  124- 

127,  156,  389,  246. 
9,  Mackey,  bonds,  4;  conflict,  49;  dam.  66: 

h.  ft  w.  174, 176,  178. 
Carl  9.  State,  ev.  636;  intoz.  26. 
Carleton  9,  Rugg,  inj.  4;  intox.  67-69;  nnis. 

41-48;  tr.  18.  21. 
Carleton  Mills  Co.  9.  Silver,  waters,  180-188. 
Carlisle  e.  Killebrew,  eject  10,  11;  ev.  90i; 

Judg.  58;  replev.  13. 
Carll  9.  Emery,  assump.  16. 
Carmichael  c.  Carmichael,  action,  128;  oootr. 

109. 
Camwright  9,  Gray,  bills  ft  n.  7, 11. 
Carpenter  9,  Greenop,  partn.  60. 
9,  New  York,  N.  H.  ft  H.  R.  Ca  ctr.  65, 

240;  ev.  188;  tr.  177. 
Carr  9.  State,  assault,  1;  ev.  660. 
9,  State,    Du   Coetlosquet,    appro.  l-4t,  ^< 

contr.  867;  int.  4,  89-41,  60;  state,  1. 
9,  Wilson,  offr.  88,  84,  44,  45. 
Carrier  c.  Chicago,  R.  L  ft  P.  R.  Co.  lim.  •& 

27,  62,  68. 
Carroll  9,  East  Tennessee,  Y.  ft  G.  R  Co.  e^- 

888,  656:  m.  ft  a.  97, 114, 180;  n.  t.  31. 
9.  Giles,  contr.  282. 
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Cmrroll  v.  Sweet,  checks,  9-11;  pay.  7, 
Carruth-Byrnes  Hardware  Co. «.  Deere,  attach. 

11;  eiibr.  9. 
Carson  «.  Dunham,  cts.  170. 

«.  Federal  Street  &  P.  V.  R.  Co.  tt.  r.  88. 
«.  Memphis  &  C.  0.  Co.  gam.  12,  29. 
Carsons  «.  Ury,  inj.  180,  181. 
•Oaraten  «.  Northern  P.  R.  Co.  car.  904;  dam. 

78,96. 
Carters.  Moulton,  escrow,  8;  ev.  108;  p.  As.  8. 

«.  Noland,  pi.  180. 
Oarteryille  «.  Cook,  prox.  c.  85. 
Carthage  v.  Frederick,  const.  L  218;  high.  81. 

V.  Rhodes,  ani.  22. 
Cartier  e.  Troy  Lumber  Co.  app.  845;  ev.  181; 

max.  47:  tr.  282. 
Cartwriirht  «.  Dickioson,  corp.  189^171,  225; 

mistake,  1. 
Caiy  Library  «.  Bliss,  bds.  1;  contr.  4,  881, 

882;  em.  d.  1,  2;  town,  11. 
Case  «.  Hoffman,  action,  76;  waters,  128. 
«.  Loftus,  waters,  16,  46. 
«.  Sun  Ins.  Co.  ins.  885. 
Case  Mfg.  Co.  «.  Smith,  liens,  86,  81,  90. 
Casey  «.  Cincinnati  Typographical  Union  No. 
8,  boycott;  ev.  581;  inj.  27,  184. 
9.  Smith,  neg.  101, 106. 
Cashman  v,  RoK)t,  contr.  207,  211. 
Caaa  County  «.  Chicago,  B.  &  Q.  R  Co.  tax. 

181. 
Case  County  Bank  «.  Weber,  home.  12,  18. 
Caswell  V.  Jones,  Jud.  s.  2;  sale,  5;  tr.  144. 
Catlin  «.  Trinity  College,  tax,  92,  218,  216. 

«.  Wilcox  Silver  Plate  Co.  receiv.  86. 
Caverly  v,  Robbins,  pension. 
Cawley's  Appeal,  wul,  1,  21. 
Cazassa  «.  Cazassa,  advancements;  deed,  14. 
Cedar  Springs  «.  Schlich,  contr.  827. 
Central  City  First  Nat  Bank  v.  Hummel,  ac- 
tion, 82,  114;  ex.  &  ad.  67,  68. 
Central  Land  Co.  v.  Laidley,  estop.  42;  h.  A  w, 

68,  88-85:  lim.  ac.  55. 
Central  Lithpgraphing  A  E.  Co.  «.  Moore, 

app.  321;  hailm.  1,  2,  16;  contr.  857. 
Central  R.  <&  Bkg.  Co.  «.  Rylee,  ev.  114,  821; 

r.  r.  46. 
Central  Trust  Co.  v.  Comer.    See  Clabkb  9, 
Cbntbaii  R.  &  Bkg.  Co. 
e.  Marietta  &  N.  G.  R  Co.  receiv.  28. 
e.  New  York  City  A  N.  R.  Co.  receiv.  24, 25. 
«.  Sheffield  A  B.  Coal,  L  &  R.  Co.  liens,  89, 
51. 
Cerveny  v.  Chicago  Daily  News  Co.  libel,  8. 
Chaddock  v.  Day,  He.  89,  45;  mand.  9. 

e.  Plummer,  neg.  15. 
Chadwlck  v,  Covell,  recipe,  1-8. 
Chaffee  e.  Telephone  «  Teleg.  Const.  Co. 

fire,  8. 
Chalmers  v.  Smith,  I.  A  t.  68.  57. 
Chamberlains.  Oshkosh,  high.  118:  prox.  c.  81. 
Chambers  «.  Baldwin,  case,  5,  6;  max.  14. 

V.  State,  Barnard,  offr.  11,  12. 
Champion  o.  Crandon,  high.  69,  70. 

«.  Hartford  Invest.  Co.  coupons,  1,  2. 
Chandler  v,  Scott,  real  p.  55. 
Chandos  v,  American  F.  Ins.  Co.  arb.  8;  ins. 
272,296. 
e.  Mack,  bound.  14.  ' 
Chapin,  Be,  trust,  71. 

e.  Ferry,  militia,  1-8. 
Chaplin  e.  Brown,  contr.  21, 247. 
Chapman,  Ee,  army. 
9.  Charleston,  ev.  78;  ex.  &  ad.  25-27,  88; 
ludg.  98. 


Chapman  e.  Rochester,  nuls.  86.  \ 

V.  Western  U.  Teleg.  Co.  dam.  i^. 
Chappell  «.  New  York,  N.  H.  &  H.  R.  Co. 

ease.  2,  16, 17;  r.  r.  28. 
Charlotte  v.  Pembroke  Iron  Wor^,  adv.  pos. 

20;  high.  12,  18;  max.  46fnuis.  88.  58; 

town,  9. 
Chartiers  Block  Coal  Co.  e.  Mellon,  inj.  5; 

mines,  10. 
Chase  v.  Jemmett,  dam.  180. 
e.  Oshkosh,  cts.  56;  high,  86,  59. 
f>.  Western  U.  Teleg.  Co.  dam.  226. 
Chase's  Patent  Elevator  Co.  9.  Boston  Tow 

Boat  Co.  Corp.  88. 
Chattanooga  First    Nat    Bank   e.  Stockell, 

bills  &  n.  87  98. 
Chattanooga.  "R.  &  C.  "R.  Co.  v.  Lyon,  car. 

104;  dam.  76:  tr.  58. 
Chauncey,  He,  annul.  1. 
Chauvin  e.  Valiton,  const.  1. 155;  dam.  185. 
Chavannes  v.  Priestly,  const.  1.  146;  ins.  p.  18. 
Chellis  V.  Chapman,  app.  840;  dam.  10;  ev. 

658. 
Chemical  Electric  Light  &  P.  Co. '«.  Howard, 

bUls  &  n.  18;  contr.  158.. 
Cheney  «.  Dunlap,  ev.  180;  usurv,  19,  20. 
Chesebroush  e.  Pingree.  contr.  lOKB;  1.  &  t.  8,28. 
Chester  e.  Black,  pub.  imp.  20. 
Chewacla  Lime  Works  e.  Dismukes,  corp.  69» 

70,85. 
Chicago  e.  McCoy »  cost.  4;  publication,  2-6. 
V,  McLean,  dam.  216;  pi.  116,  117:  tr.  811. 
Chicago  &  A.  R.  Co.  «.  Amol,  car.  146;  tr.  188. 
Chicago  &  N.  W.  R.  Co.  e.  Chapman,  car. 

292,295. 
e.  Dey,  car.  847-852:  const.  1.  40;  cts.  44, 

128;  estop.  57;  inj.  82,  88;  r.  r.  comr.  1. 
Chicago   Attachment  Co.  c.  Davis  Sewing- 

Mach.  Co.  contr.  120. 
Chicago,  B.  ft  N.  R.  Co.  e.  L.  T.  Sowle  Ele- 
vator Co.     See  National  Bank  or 

ComcsBOB  e.  Chicaqo,  B.  &  N.  R  Co. 
Chicago  Citv  R.  Co.  e.  Robinson,  neg.  108; 

St.  r.  80, 81. 
e.  Wilcox,  app.  227;  neg.  101;  tr.  210. 
Chicago  Mut  L.  L  Asso.  e.  Hunt,  benev.  soe. 

8, 11-18. 
Chicago.  St  P.  M.  ft  O.  R.  Co.  e.  Elliott,  car. 

87. 
Child  9.  Bemus,  hacks,  1;  lie.  26,  27. 
Childers  e.  Lee,  contr.  88;  1.  ft  t  22. 
Childiey  e.  Huntington,  ev.  258;  high.  122; 

prox.  c.  88.  • 

Childs  «.  MerriU,  ev.  189;  fraud,  7,  11,  16. 
Chilton  e.  St.  Louis  ft  I.  M.  R.  Co.  app.  264; 

dv.  r.  6;  const  1.  15;  tr.  114. 
Cbinn  e.  SUte,  afBnity;  incest 
Chippewa  Lumber  Co.  v,  Tremper,  ev.  448. 
Chippewa  Valley  ft  S.  R.  Co.  «.  Chicago,  St 

P.  M.  ft  (5.  R.  Co.  contr.  190. 
Chism  e.  Schipper,  contr.  807,  809;  max.  2. 
Choate  e.  Spencer,  cts.  205;  writ,  1. 
Chollette  v,  Omaha  ft  R.  V.  R.  Co.  car.  885; 

corp.  100,  101. 
Chope  e.  Eureka,  mun.  corp.  145. 
Chunff  Toy  Ho,  Be,  alien,  2. 
Chur&  e.  Chicago,  M.  ft  St  P.  R.  Co.  m.  ft 

s.  15,  21. 
e.  Church,  h.  ft  w.  146. 
e.  Portland,  ded.  1,  7;  park,  8-5. 
V,  Shanklin,  v.  ft  p.  85. 
Church  of  St  Monica  9.  New  York,  tax,  98. 
Cigar  Makers  Protective  Union  No.  98  9.  Con* 
I  baim,  tradem.  7. 
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OiDciDDati,  H.  ft  D.  R.  Co.  f.  KasteD,  car. 

118;  Deg.  4;  prox.  c.  10. 
Cincinnati  Inclined  Plane  R.  Co.  v.  City  &  8. 
Teleff.  Ajsso.  electric  uses,  8,  4;  max.  82; 
teleph.  8. 
Cincinnati,  I.Vit.  L.  ft  C.  R.  Co.  «.  Cooper, 
car.  112,  119;  prox.  c.  9;  tort;  tr.  280. 
c.  Davis,  p.  ft  a.  12. 

9.  Howard,  app.  87;  dep.  9;  ev.  182,  558,  848; 
r.  r.  104,  105,  109;  tr.  248. 
Cincinnati,  8.  ft  C.  R.  Co.  «.  Bensley,  contr. 

7,808. 
Ciriack  v.  Merchants  Woolen  Co.  m.  ft  s.  87, 

88. 
Citizens  Electric  Light  ft  P.  Co.  v.  Sands,  elec- 
tric light,  1,  6. 
Citizens  Loan,  F.  ft  8.  Asso. «.  Friedley,  attys. 

17,  18. 
Citizens  Nat.  Bank  «.  PioUet,  bills  ft  n.  28, 

40.     , 
Citizens  Street  R.  Co.  «.  Robbins,  app.  297; 
Corp.  198,  197;  ex.  ft  ad.  28,  29. 
V.  Twiname,  dam.  117;  h.  ft  w.  108. 
City  of  Carlisle,  The,  adm.  1,  7;  conflict,  78; 

ship.  18,  14. 
City  of  Salem,  The,  com.  4;  ship.  8. 
Claflin  V.  Boston  ft  A.  R.  Co.  ease.  12-14,  24, 
81;  estop.  12,  22;  ey.  98,  280. 
9,  Claflin.  will,  182. 
Clanin  v.  Esterly  Haryesting  Mach.  Co.  bills 

ft  n.  8;  ev.  411. 
Clapp  V.  PinegroYe  Twp.  lim.  ac.  38;  tax,  178. 
Clare  9.  Lockard,  lim.  ac.  81. 
Clark  9,  American  Coal  Co.  oorp.  112,  128, 
155-157.  181. 
9,  Fosdick,  action,  28;  h.  ft  w.  178,  177, 
9,  Helm,  int.  88. 
9.  Hirscbl,  ins.  282. 

9.  Lindsey,  contrib.  1;  tax.  172.  ^ 

9,  Sheldon,  int.  88;  tax,  194. 
9.  Slate  Valley  R  Co.  partn.  17. 
«.  Sullivan,  set,  17. 
9,  Wayne  County  Auditors.    See  Tbainob 

9,  Waynb  OouiUTY  Auditors. 
9,  Wilmington  ft  W.  R  Co.  neg.  88;  r.  r. 
94. 
Clarke  t!  Central  R  ft  Bkg.  Co.  corp.  257, 
258,  285. 
«.  Pennsylvania  Co.  m.  ft  e.  118,  181. 
9.  Providence,  fisheries;  in j.  59;  park,  1. 
9.  Western  Assur.  Co.  ins.  880. 
Clayton,  Be,  const.  1.  149;  contpt  25;  dep.  1. 
Clemans  o.  Supreme  Assembly  R.  S.  of  G.  F. 

app.  190;  ins.  182. 
Clemens  v.  Speed,  max.  14;  party- wall,  18. 
Clement  v.  National  Bank  of  Rutland,  cot. 

22;  deed,  84. 
Clements  9.  Louisiana  Electric-Light  Co.  elec- 
tric uses,  5-7;  ev.  158;  neg.  7,  84. 
Cleveland,  Be.    See  Datz  9,  Clbtblakd. 
Cleveland,  C.  C.  ft  I.  R.  Co.  «.  Closser.  app. 
284,  850;  car.  244,  842,  882,  871 ;  contr. 
188,  250;  ev.  598.  888. 
Cleveland,  C.  C.  &  St.  L.  R  Co.  9,  Backus, 
const.  1.  88,  74,  78, 182;  cts.  88,  51;  offr. 
28;  Btat  188, 141,  142;  tax,  18,  84,  120, 
182-185. 
9.  Ketcham,  car.  22. 
Cleveland  RollingMill  Co.  9.  Corrigan,  m.  ft 

s.  88,  110;  neg.  81. 
Close  9.  Stuy  vesant,  ev.  817;  pub.  L  2,  8;  spec. 

p.  80,  81. 
Clulow  9,  McClelland,  bridg.  9. 


Clyde  9,  Steam  Transp.  Go.  ship.  10, 11. 
Coates  9.  Boston  ft  H.  R  Co.  ev.  852;  na.  ft  sl 

129. 
Coats  9,  Merrick  Thread  Co.  tradem.  5. 
Cobb  9.  Covenant  Mut  Ben.  Asio.  app.  826; 

ins.  185,  186;  tr.  258.  259. 
Cobbs  9.  Hixson,  contr.  SwO. 
Cochran  «.  Mattldeesen,  action,  153. 
Cody  9.  New  York  ft  N.  E.  R  Co.  tr.  184. 
CoBur  D'Alene  ConsoL  Min.  Co.   9.  Minera 
Union  of  Wardner,  ev.  10;  inj.  2, 38,  29, 
138,  189. 
Coffer  9.  TttTitory,  nuis.  49. 
Coffey  «.  Bmigh,  compr.  5;  lim.  ac.  11;  not. 

42;  pi.  8. 
Coffman  «.  Heatnole,  will,  88,  89. 
Cofroder.  Gartner,  const.  L  115;  cts.  6,  7»  11; 

writ.  2. 
Cohen  9.  Knox,  fraud,  38;  pL  82. 

9.  New  York,  high.  107-109,  121 
Cohn  9.  Norton,  dam.  47-49;  I  ft  t  5a 
Cole  9.  Cole.  h.  ft  w.  181, 182. 
9,  Hand,  corp.  810. 
9.  Rowen,  hacks,  4. 
Coleman  9.  FuUer,  guar.  2. 
9,  New  Orleans  Ins.  Co.  ins.  158. 
9.  Whitney,  action,  20;  compr.  8;  oontr.  962; 
lim.  ac.  7;  mort.  57. 
Collamore  «.  Qillis,  fix.  9. 
Collar  V.  Collar  (1)  ev.  481. 

9,  Collar  (2)  contr.  107;  desc.  21;  ev.  268,  888. 
CoUett  9,  Vanderbaigh  County  Comrs.   adv. 

pos.  21. 
Collier  0.  Cowger,  cov.  28;  int.  24. 
Collins  9.  Chartiers  Valley  Gas  COb  max.  9» 
14;  waters,  124, 125. 
9.  Hills,  com.  89. 
9.  Lewis,  1.  ft  t.  81. 
9,  Voorbees,  b.  ft  w.  11. 
Columbus  9.  Columbus,  cem.  6. 
Columbus  ft  H.  Coal  ft  I.  Co.  f^.  Tucker,  cus> 

torn,  2.  6;  max.  14,  82;  nuis.  25. 
Columbus  Gaslight  ft  C.   Co.  9.  Columbus, 

high.  74;  mun.  corp.  59. 
Columbus  Water  Co.  9.  Columbus,  mun.  corp» 

182,  162. 
Colville  9.  Miles,  L  ft  t.  61. 
Commerdal  Bank«.  Burgwyn.  ev.  110;  not.  25. 
«.  Hurt,  pledice,  5,  6;  wareh.  9. 
9,  Lee,  not.  2,  8. 
Commercial  U.  Teleg.  Co.  9,  New  England 

Teleph.  ft  Teleg.  Co.  teleph.  1,  2. 
Commonwealth  9,  Allen,  high.  29. 
9.  American  Dredging  Co.  tax,  107,  121. 
9.  Biddle,  ins.  9. 
9.  Bowman,  cts.  28. 
«.  Brown  (1)  ev.  188;  forg.  1;  gr.  juiy,  8; 

indict.  10;  jury,  5;  tr.  32. 
9,  Brown  (2)  intox.  22. 
9.  Buckley,  ev.  817.  904. 
9.  Cleary.  ev.  781.  878. 
9,  Delaware  ft  H.  Canal  Co.    See  Dela- 

WABB  ft  H.  CaNAIi  Co.  9.  COM. 

9,  Delaware  Division  Canal  Co.  staL   148; 

tax,  8,  186,  187. 
9,  Donahue,  assault,  17;  tr.  121. 
9,  Ferguson,  tax.  217. 
9.  Fitzpatrick,  crim.  1.  26.  82;  ev.  17. 
«.  Fleming,  intox.  58. 
9.  Gagne,  ev.  759;  indict.  22;  sUt  80. 
9.  Garaner,  com.  47;  peddlers,  1,  2. 
9.  Graham,  conflict,  44;  h.  ft  w.  86. 
9.  Graves,  const.  1.  20. 
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Commonwealth  «.  Hess,  intox.  00. 
9.  HuDtley,  com.  87;  eta.  194;  food,  %;  ttai. 

172. 
9.  King,  adm.  8;  app.  84;  ev.  88;  ship.  91. 
9,  Lannan,  larc.  4,  6. 
'    V.  Lewis,  ani.  28. 

9.  McManuB,  app.  825;  ev.  678;  tr.  288,  289. 

827. 
«.  Manchester,  fisheries,  8,  11. 
9.  Matthews,  Sunday,  16. 
9.  Northern  Electric  Lights  P.  Go.  tax,  78. 
9,  Perry,  const.  I.  206. 
9.  Plaisted,  const.  1.  60,  111,  112;  mun.  corp. 

28,  61;  offr.  19;  salvation  army. 
«.  Reyhurg,  intox.  26;  tr.  186,  186. 
9,  Roherts.  bldgs.  8-10. 
9.  Ryan,  embez.  2,  8. 
9.  Sterens,  ev.  782:  intox.  87. 
9.  Tolman,  app.  90;  crim.  1.  10;  dams,  6;  ev. 

686;  indict.  18;  nuis.  48. 
9,  Yose,  ev.  680. 

«.  Waldman,  Sunday,  14;  tr.  10,  122. 
«.  Wright,  arrest,  7;  ey.  204;  extrad.  9. 
V.  Zelt,  com.  46;  intox.  44,  45. 
Commonwealth,  ex.  rd.  Allegheny  County,  «. 

Miller,  food,  8. 
Allegheny  County, «.  Weiss,  crim.  1.  8;  food, 

4. 
Attorney-General,  v.  Kew  York,  L.  £.  A  W. 

R.  Co.  Corp.  297,  820;  escheat. 
Attorney-General,  o.  Susquehanna  ft  D.  R 

R.  Co.  jud.  s.  6. 
Burt,  9.  Union  League,  asso.  10-20;  mand.78. 
Hensel,  o.  Fitler,  civ.  s.  2. 
Keehr,  r.  Perkins,  contpt.  24. 
McEarby,  «.  Macferron,  stat.  108.  178. 
Robinson,  «.  Hemingway,  ctlrp.  108. 
Compton  c.  Hawkins,  wharves,  10. 
Concord  Mfg.  Co.  9.  Robertson,   ice,  0,  7; 

waters,  82,  88,  89, 40,  42,  48,  78,  141. 
Condon  9.  Kemper,  dam.  68. 
Cone  9.  Dunham,  ev.  97,  284;  ex.  ft  ad.  06, 

07;  lim.  ac.  89;  trust,  8. 
Oonesto^  Cigar  Co.  e.  Finke,  custom,  12;  ev. 

Conger  o.  Lowe,  real  p.  0, 20-22. 
Connecticut  River  Lumber  Co.  9,  Olcott  Falls 

Co.  corp.  89;  eq.  7;  waters,  20-80. 
Connell  «.  Western  U.  Teleg.  Co.  dam.  220. 
Connellv  «.  Masonic  Mut.  Ben.  Asso.  asso. 

10;  custom,  0;  ins.  204. 
Connor  «.  Yicksburg  ft  M.  R.  Co.  corp.  1;  cts. 

108,  109. 
Conollv  9.  Crescent  City  R.  Co.  car.  114-116. 
Conrad  9,  Fisher,  app.  242;  estop.  08;  ev.  4, 49, 

890,  890;  levy,  88;  pledge.  1-4,  8;  sale, 

07-62:  tr.  148. 
Conrow  «.  Little,  action,  68;  estop.  04;  liens,  4. 
Conroy  «.  Pittsburgh  Times,  ev.  126;  libel,  4L 
Consolidated  Coal  Ck).  9.  Baker,  tax,  81,  82. 
Consolidated  Ice  Mach.  Co.  9.  Keifer,  ev.  640, 

671;  Joint  cred.  1;  m.  ft  s.  200;  wit.  20, 

68. 
Consolidated  Tank  Line  Co.  9.  Hunt,  levy,  18. 
Constant  v.  University  of  Rochester,  ev.  112; 

mort.  18;  not.  26.  81.  88, 84. 
Construction  of  Constitutional  Provision,  Be, 

cts.  82. 
Consumers  Gas  Trust  Co.  «.  Harless,  com.  21; 

const.  L  109;  em.  d.  90,  96;  stat.  121. 
Continental  Ins.  Co.  «.  Kyle,  ins.  14flL 
«.  Munns,  ins.  208. 
9.  Yanlue,  ins.  184,  180;  pL  218. 


Converse  «.  Boston  Rubber  Co.    See  Cox* 
VBR8B  t.  Hood. 
9.  Hood,  oontr.  81;  corp.  210-218, 204;  frauds 
2;  spec.  p.  82. 
Conway  «.  Grant,  ani.  18. 
Conway's  Will.  Be,  will,  12. 
Cook  9.  Bartholomew,  mort.  12,  06. 
9.  Chicago,  R.  I.  ft  P.  R.    Co.  app.  296^ 
assump.  26;  car.  846, 872;  cost,  17;  lim. 
ac.  49. 
9.  Cooper,  fix.  24,  84;  mort.  28,  24,  48. 
9.  Patrick,  deed,  17;  trust,  10. 
9.  Port  of  Portland,  mun.  corp.  1;  tax,  8. 
9.  State,  const  L  87;  offr.  27 ;  stat  110;  v» 

fte.  68.  ' 
«.  Walling,  estop.  89;  h.  ft  w.  90. 
9.  Winchester,  will,  10,  16. 
Cook's  Estate,  Be,  ex.  ft  ad.  75;  Judg.  24. 
Ccok  County  9.  Chicago  Industrial  School  for 
Girls,  app.   21;   appro.  28;   corp.   19;. 
house  of  c.  8,  4. 
Cooper  9.  Armour,  libel,  80;  mal.  pros.  1. 
9.  People,  Wyatt,  app.  6:  contpt  8,  4,  16^ 

17;  hab.  c.  1;  tr.  4. 
9.  Richmond  ft  D.  R.  Co.  remov.  81. 
9.  Simpson,  pledge,  12, 18,  19,  20. 
9,  State,  ev.  066. 

«.  United  States  Mut  Aoci.  Asso.  Ins.  882. 
Coots  9.  Detroit,  app.  287;  flre  dep. ;  m.  ft  s.. 

86,  187;  neg.  84. 
Copeland  «.  Draper,  livery  stable,  1. 
Copp  9,  Louisville  ft  N.  R.  Co.  cts.  182,  188«. 
Coppage  V.  Hutton,  corp.  168. 
Corbett «.  LitUefleld,  conflict,  10. 
Corcoran  c.  Corcoran,  h.  ft  w.  70. 
Corinth  9,  Locke,  eq.  10;  town,  7. 
Com  Exch.  Bank  «.  Farmers   Nat  Bank^ 

banks,  60,  7a 
Cornwall «.  Davis,  estop.  88;  inj.  74. 
Corson  «.  Dunlap,  Judg.  16. 
Cort «.  Lassard,  inj.  12. 
Cortesy  9,  Territory,  Sunday,  6. 
Coskery  e.  Nane,  inn,  14,  10,  17. 
Cotting  «.  De  Sartiges,  conflict,  7,  8;  power,  4» 
Cottingham  «.  Fireman's  Fund  Ins.  Co.  ins. 

112. 
Cottman  9.  Grace,  charities,  8;  perp.  12,  10; 

trust^;  will,  61,  148. 
Cottrell  9,  Watkins,  bills  ft  n.  74,  70;  Judg. 

180;  lim.  ac.  10. 
Coudert  v.  Cohn,  L  ft  t  10. 
Coughlin  9,  People,  app.  164;  tr.  89,  40. 
Coupland  v.  Housatonic  R.  Co.  car,  277-279^ 

806,  848;  ev.  842, 890;  tr.  107. 
Cousins  9.  Alwortb,  attach.  16;  ev.  290,  298; 

Judg.  11. 
Coveny  v,  McLaughlin,  will,  117. 
Covington  ft  C.  Bridge  Co.  e.  South  Coving- 
ton ft  C.  S.  R.  Co.  bridff.  18,  19. 
Cowden  v.  Pacific  Coast  S.  6.  Co.  adm.  2; 

car.  868. 
Cowell  9.  Phillips,  h.  ft  w.  88. 
Cowman  e.  Rogers,  ev.  98;  ins.  820. 
Cox  «.  Peaix».  not  4,  18,  19,  82. 
Coy  9.  Jones,  lim.  ac  66. 
Crafford  V.Warwick  County  Supers,  counties,. 

10:  def.  60. 
Craft  9,  South  Boston  R  Co.  (1)  assump.  18; 
Corp.  122. 
«.  South  Boston  R.  Co.  (2).    See  Allbh  sl 
SotTTR  BoeroB  R.  Co. 
Craig  o.  State,  tr.  8. 
9,  Summers,  1.  ft  t  40,  64. 
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Cramer  c.  Clow,  adv.  pos.  18;  cloud,  12. 
Crampton  v.  Valido  Marble  Co.  dam.  138;  er, 

696;  iosolv.  59;  tro.  18. 
Crane  i>.  Elder,  fraud,  22. 
Crawford,  Be,  app.  294;  ex.  &  ad.  73;  gift, 

8.  11;  will,  178. 
9.  Hazelrigg,  Um.  ac  70;  mort.  60,  51. 
t).  Oman  &  8.  Stone  Co.  contr.  186, 187;  tr. 

155. 
V.  Topeka.  bill  board. 
0.  Witherbee,  app.  86;  car.  88;  contr.  286; 

ev.  581. 
Crawfordsville  «.  Braden,  ev.  42;  mun.  corp. 

84,  110.  121. 
Creamer  i>.  West  End  Street  R.  Co.  car.  27, 

156. 
Creston  First  Nat.  Bank  «.  Carroll,  contr.  205. 
Crew  V.  Bradstreet  Co.  com.  ag. 
Crlsman  v.  Dorsej,  attach.  12,  14. 
Crocker  v.  Smith,  will,  2. 
Crompton  v.  Beach,  action,  60;  sale,  20,  21. 
Croom  f).  Chicago,  M.  &  St.  P.  R.  Co.  car.  109; 

tr.  115. 
Cross  V,  United  States  Trust  Co.  conflict,  9. 
V.  West  Virginia  C.  &  P.  R.  Co.  corp.  104, 

105. 
Crossan  v.  New  York  &  N.  E.  R.  Co.  car.  270. 
Crossman  v.  Johnson,  sale,  27. 

V.  Universal  Rubber  Co.  action,  62, 185. 
Crouse  v.  Murphy,  name,  5. 
Crow  V,  Brown,  levy,  21. 
Crowder  «.  Sullivan,  high.  14;  mun.  corp.  64, 

100,  110. 
Crown  Point  Iron  Co.  «.  ^tna  Ins.  Co.  ins. 

62,68. 
«.  Boatman's  F.  A  M.  Ins.  Co.    See  Crown 

Point  Iron  Co.  «.  ^tna  Ins.  Co. 
«.  Hamburg-Bremen  F.  Ins.  Iron  Co.    See 

Cbown  Point  Iron  Co.  «.  ^tna  Ins. 

Co. 


Crown  Point  Iron  Co.  «.  Laneaahire  Ina.  Go. 

See  Crown  Point  Iron  Co.  «.  Mrmk 

Ins.  Co. 
9,  Pennsylvania  Ins.  Co.  See  Grown  Point 

Iron  Co.  9.  j£tna  Ins.  Co. 
«.  People's    Ins.  Co.     See  Crown  Pom 

Iron  Co.  «.  j£tna  Ins.  Co. 
Crulkshank  «.  Home  for  the  Friendless,  perp. 

5,  6,  24;  will,  171. 
Cruse  «.  Aden,  intox.  61,  67;  stat.  155. 
Culbreth  «.  Smith,  real  p.  80,  81. 
Culver  9,  Marks,  checks,  6,  7;  ev.  218,  824, 

827,  901;  int.  8:  Imi.  ac.  64. 
«.  Streator,  max.  60;  mun.  corp.  151. 
Cumberland  Teleph.  &  Teleg.  Co.  v.  United 

Electric  R  Co.  electric  uses,  1. 
Cummineton  c.  Belchertown,  h.  &  w.  15,  16; 

judg.  10,  118;  poor,  5,  6. 
Cummins,  Be,  false  pre.  4. 
Cunningham  v.  Fitzgerald,  high.  17,  68. 
Curdy  tJ.  Berton,  will,  5. 
Curran  «.  Boston,  mun.  corp.  158. 
Curtin  «.  Somerset,  neg.  84. 
Curtis  V,  Ford,  earn.  15,  17,  28. 
e.  La  Grande  Hydraulic  Water  Co.  ease.  19: 

estop.  65;  he.  7,  10-12;  waters,  91. 
Curtis,  The,  Thfr  Camden,  and  The  Welcome, 

adm.  4,  5;  max.  16. 
Cusick's  Appeal,  oath,  4;  stat  158;  ▼.  &  e. 

48-48, 188. 
Guthbert «.  Chauvet,  cts.  2;  trust,  21,  S2. 
Cutler  V.  American  Exch.  Nat  Bank,  banks, 

29. 
Cutter  V.  Hamlen,  action,  151;  ev.  777;  1.  At 

74,  75;  max.  7;  tr.  206,  207. 
Cutting  «.  Taylor,  appro.  16;  const  1.  26;  fixe, 

I;  stat  €71. 
Cutting  Packing  Co.  «•  Padkers  Kxchange, 

assign.  18. 
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Daggett  V.  Colgan,  appro.  18, 19;  ev.  7. 
Dailey  «.  New  Haven,  charities,  19-21;  cts.  88; 

dist  atty.  1. 
Dale  V.  See,  app.  77,  202;  bailm.  10-14. 
Dall  V.  Noble,  contr.  278. 
Dalpay,  Be,  conflict,  69;  insolv.  58. 
Daly  V,  Morgan,  mun.  corp.  9,  15, 16;  tax,  4, 6. 

«.  Wise,  1.  &  t  12,  85. 
Danaher  «.  Brooklyn,  waters,  129. 
Dan  forth  v.  National  State  Bank,  pay.  27; 

usury,  9,  21-28. 
Daniel  v.  Chesapeake  &  O.  R.  Co.  m.  &  s.  179, 

184. 
Daniels  t.  Brodie,  app.  221;  contr.  270;  dam. 

36;  p.  &  a.  21,  22. 
V,  New  London,  attys.  19-21. 
V,  New  York  &  N.  E.  R.  Co.  neg.  52. 
Darby  v.  Gilligan,  partn.  87. 
Darling  v.  BuUer,  oontr.  90;  deed,  44;  escrow, 

1 ;  V.  &  p.  8. 
V.  New  York,  P.  &  B.  R.  Co.  m.  &  s.  60, 

103;  n.  t  7,  89. 
Darrow  «.  Family  Fund  Soc.  ins.  78, 179, 872. 
Dartmouth  Spinning  Co. «.  Achard,  m.  &s.  89. 
Datz  V.  Cleveland,  mun.  corp.  172;  offr.  78; 

stat.  106,  126;  v.  &  e.  80. 

r 


Daugherty  9.  Fowler,  sale.  64,  65. 
Davidson  v.  Coon,  parti.  12;  pi.  90;  will,  158- 
155. 

V.  Old  People's  Mnt  Ben.  Soc.  ins.  d05, 237. 
Davies  v,  Stowell,  maintenance. 
Davis  V,  Bronson,  contr.  288. 

9.  Ely.  ev.  422. 

f;.  Fogle,  wiU,  22. 

9.  Green,  dower,  9,  25;  ev.  809,  607. 

9,  Hampshire  County  Gomrs.  cert  6;  high. 
154. 

e.  Houghtelin,  m.  &  s.  201,  206. 

9.  Kline,  attys.  16;  ev.  818. 

«.  Laning,  civ.  death,  8. 

9.  Nuzum,  V.  &  p.  4. 

9.  St  Louis,  L  M.  &  S.  R  Co.  dam.  107; 
death,  5,  6;  m.  &  s.  92;  tr.  200,  236. 

9,  Seymour,  contr.  8;  eta.  79. 

t).  Spaulding,  waters,  128. 

9,  Strange,  contr.  886. 

9,  Western  Home  Ins.  Co.  ins.  141. 
Dawe  9.  Morris,  fraud,  17,  18;  tr.  139. 
Dawson  «.  Pogue,  ev.  849,  559,  638. 
Day  9,  Shiughter,  trust,  48,  56. 

«.  Vinson,  assign.  1. 
Dayton  9.  Adkisson,  desc.  16. 
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Dayton  «.  CV>r8er,  dower,  S4. 

Deadwood  First  Nat.  Bank  «.  Gustln-MiDeira 

Oonsol.  Min.  Co.  coDflict,  84,  76;  corp. 

244.246. 
Deal  «.  Mississippi  County,  appro.  16. 
Dean,  ife,  cU.  08-70. 
V.  Driggs,  max.  71;  wareb.  10-12. 
«.  Pennsylvania  R  Co.  neg.  96;  r.  r.  100. 
9.  St.  Paul  Union  Depot  Co.  neg.  19. 
9.  WiHamette,  tr.  14. 
Decker  «.  Gardner,  receiv.  80. 
Deeley  e.  D wight,  mort.  114. 
Deford  f>,  Hutchison,  replev.  18;  set,  4. 
De  Haven  «.  Sherman,  annui.  2,  8;  will,  100, 

101. 
Dehm  e.  Hinman,  writ,  21. 
De  Kay  v.  Chicago,  M.  &  St.  P.  R  Co.  car. 

24,  170. 
De  la  Cuesta  e.  Ins.  Co.  of  North  America, 

assump.  20-24;  judg.  91. 
Delafoile  v.  State,  assault,  20. 
Delano  v.  Bruerton,  desc.  14. 
Delaware  &  H.  Canal  Co.  v.  Com.  com.  82; 

tax,  56,  82,  88. 
Delaware,  L.  ft  W.  R  Co.  «.  Central  Stock- 
yards &  T.  Co.  Corp.  52,  58;  eo .  8,  21, 

2^2;  stockyards,  1,  2;  wareh.  1,  2. 
9,  Trautwein,  car.  8,  162, 165, 166;  Sunday, 

19. 
Del  Escohal's  Succession,  Be,  will,  54,  56. 
Demaree  e.  Scates,  offr.  8. 
Demarest  e.  Grant,  corp.  814;  pL  212l 
Demby  «.  Parse,  fix.  12. 
Deming  v.  Darling,  fraud,  21;  pL  68. 
«.  Merchants  Cotton-Press  &  S.  Co.  action, 

110;  car.  817-819;  contr.  868,  854;  ins. 

852,  858,  861,  862;  prox.  c.  1. 
Dempsey  v,  ChambiBrs,  m.  &  s.  200. 

V.  Pforzheimer,  mort.  180. 
Dennis  v.  Louisville,  N.  A.  &  C.  R  Co.  r.  r. 

88,  89,  126;  tr.  880. 
9.  Massachusetts  Benefit  Asso.  ins.  202,  208. 
Denver  o.  Knowles,  pub.  imp.  17, 42;  stat.  21, 
Deobold  v.  Oppermann,  ex.    &  ad.   18,   14; 

max.  14,  29. 
De  Pauw  v.  Bank  of  Salem,  bills  ft  n.  1,  47. 
Deposit  Bank  v.  Fayette  Nat.  Bank,  banks,  46. 
c.  Second  Nat.  Bank.    See  Dbpostt  Bakk 

tj.  Fatbtte  Nat.  Bank. 
Deshon  v.  Wood,  h.  ft  w.  101,  102. 
Des  Moines  Nat  Bank  e.  American  Mortg.  ft 

I.  Co.    See  KncBALL  v.  Gavford. 
Detroit  «.  Beecher,  dam.  207-209;  em.  d.  47, 

62-54,  58,  59,  61,  62;  fence.  2. 
9.  Fort  Wayne  ft  B.  I.  R  Co.  car.  218; 

mun.  corp.  46,  50,  71. 
«.  Renu,  contr.  896;  ev.  286;  stot  86,  86; 

tax,  114-116, 142, 169, 188, 184;  usury.  7. 
t.  Rush,  Stat.  144;  v.  ft  e.  81,  88, 86-87,  52, 

58,62. 
Detroit  Home  ft  D.  School  v.  Detroit,  tax,  91. 
Detroit  Third  Nat.  Bank  «.  Haug,  insolv.  78; 

marshaling,  1. 
De  Turk  e.  Com.  offr.  9, 10,  80. 
Detwiller  e.  Com.  Dickinson,  corp.  106,  107, 

250,256,  264. 
Devereux  v.  McMahon,  deed,  8,  4;  er.  214, 

278.  292;  max.  58. 
Devlin  v.  Quigg.  in  j.  70. 
Devol  e.  Dye,  gift,  20;  wit.  19. 
De  Walt  V.  Bartley,  stat.  28:  v.  ft  e.  82, 68, 78. 
Dewey  «.  Detroit,  G.  H.  ft  M.  R  Co.  m.  ft  a. 

72.  174. 


Dew^  «.  Sugg,  judff.  106. 

Dewire  e.  Boston  ft  M.  R  Co.  car.  18,  86. 

Dibrell  v.  Lanier,  const  1.  160-162. 

Dick  «.  Flanagan,  bills  ft  n.  99. 

Dickinson,  Bx  park.    See  Shbldov  «.  Blan- 

VBLT. 

Dickinson  «.  Bichom,  Judg.  88. 
Dickinson's  Appeal,  trust.  42. 
Dickson  «.  Field,  wlU,  162, 169-16L 
Dieffenbach  «.  Bioch,  lim.  ac.  74. 
Dierstein  «.  Schubki^l,  app.  56;  ev.  442,  547. 
Dill  e.  Camden  Bd.  of  Edu.  ease.  84-86, 49, 52; 

inj.  48. 
Dillaby  e.  Wilcox,  contr.  60. 
Dillingham  e.   Anthony,  app.   285;  car.  46; 

dam.  19,  20;  receiv.  82;  tr.  158. 
Dflls  e.  Doebler,  inJ.  10,  16. 
Diven  «.  Johnson,  ev.  ^S. 
Dixon  «.  Chicago  ft  A.  R  Co.  m.  ft  s.  144, 162; 
r.  r.  60;  tr.  168. 

9.  Gourdln,  ev.  668;  Um.  aa  100. 

9,  Pluns,  ev.  149;  n.  t.  40. 

9.  White  Sewing-Mach.  Ca  levy,  1,  86,  88- 
82. 
D.  M.  Osborne  ft  Co.  «.  Hubbard,  bills  ft  n. 

24. 
Dobbin  fl.  Cordtner,  deed,  1;  estop.  9,  88. 
Dodde.  St  John,  h.  ft  w.  52. 

V.  Scott,  judg.  68. 
Dodge  «.  Boetonft  B.  S.  S.  Co.  car.  28,  68,  69, 
168,  169. 

«.  Boston  ft  P.  R  Co.  contr.  140. 

9.  Granger,  mun.  corp.  155. 
Doe  e.  Roe,  h.  ft  w.  112. 
Doe,  Hitch,  9.  Patten,  will,  90. 
Doberty  o.  O'Callaffhan,  ev.  646;  will,  46. 
Dole  9,  Sherwood,  Drok.  2,  5. 
DoUard  e.  Roberts,  dam.  245;  1.  ft  t  71;  neg. 

79;  not  21. 
Dollman  e.  More,  gam.  1,  2,  29. 
Donahue  «.  Hubbard,  action,  122, 188;  h.  ft  w. 
81. 

9.  SUte.  ded.  6;  ev.  229. 
Donnegan  9.  Erhardt,  m.  ft  s.  56;  r.  r.  86. 
Donovan  e.  Judson,  action,  87,  88. 
Doolev  9.  Montgomery,  ev.  808;  b.  ft  w.  86. 

9.  Virginia,  T.  ft  C.  Steel  ft  I.  Co.    See 

SbDDON  9,  ViRGIHIA,  T.  ft  C.  StBBL  ft 

I.  Co. 
DooUttle  9.  Doolittle,  app.  44;  h.  ft  w.  127, 

186,  149,  150,  166. 
Dorsey  r.  Wolff,  attys.  fees,  12, 18:  bills  ft  n. 

88;  usury,  10. 
Doty  9,  Larimore  First  Nat  Bank,  banks,  6-8. 
Dougherty  e.  Austin,  const  1. 89. 

V.  Rogers,  ev.  898,  441. 
Douglass  9,  Bishop,  ack.  14. 
9.  Merchants  Ins.  Co.  corp.  181;  not.  10. 
9.  PhcBnix  Ins.  Co.  action,  187,  188;  gam.  8. 
Dowd  e.  Chicago,  M.  ft  St  P.  R  Co.  car.  187. 
Downing  e.  Indiana  State  Bd.  of  Agric.  agr. 

soc.  8. 
Doyle  9.  Chicago,  St  P.  ft  K  C.  R  Co.  ev. 

178,  786:  m.  ft  s.  54;  neg.  10. 
Dozier  e.  Fidelity  ft  C.  Co.  ins.  88. 
Drake  e.  Drake,  will,  71,  78,  79. 
Dreisbach  e.  Serfass,  deed,  48;  v.  ft  p.  8. 
Dresler  e.  Hard,  ev.  498. 
Drew  9,  Hagerty,  gift,  26. 
Drown  e.  Forrest,  contr.  814;  cts.  78;  ev.  898. 
Drucker  e.  Wellhouse,  insolv.   41,  44,    47; 

partn.  1. 
Diysdale  e.  State,  assault,  16. 


asa 


TaBLB  OW  OAfflES  DlQBRVD. 


Dabe  «.  Beftudrr*  inf.  t9. 

9,  Maacoma  Mat  F.  Ins.  Co.  ins.  100. 
Du  Bois  9.  Decker,  phjs.  11,  18. 
Duchemin  9.  Kendall,  contr.  20, 292;  oorp.  179. 
Dudley  «.  Dudley,  dower,  8, 11;  h.  &  w.  61, 62. 
Duffles  «.  Duffles,  h.  A  w.  111. 
Dugan  9.  Lewis,  conflict,  40,  42;  usuiy,  8. 

«.  State,  cts.  17:  Sunday,  & 
Duncan  «.  Flanagan,  contrib.  6. 

9.  Kew  York  Mat.  Ins.  Co.  app.  188,  274 ; 
contr.  828;  ins.  71,  848. 
Dundas  9,  Lansing,  action,  44;  ev.  782,  788; 

high.  186,  146, 148. 
Danham  9,  Sternberg.    See  Tbfft  «.  Stbsbt- 

BERG. 

Dunlap  «.  Steere,  eq.  18. 

Dunn  V.  Brown  County  Agric.  So&  agr.  see.  4. 

«.  State,  intox.  61. 
Dunsmoor  «•  Funteofeldt,  def.  7;  money  in  ct. 


Danstan  «.  Higgins,  Jodg.  108, 107, 
Dontley  9.  Boston  &  M.  K.  Co.  car.  907,  SUl 
Dapreaa  «.  Hibemia  Ins.  Co.  ins.  107. 
Daran  «.  Standard  Life  &  A.  Ins.  Co.  Ins.  178. 
Durant «.  Pierson,  partn.  28. 
Doigin  9.  American  Exp.  Co.  car.  285,  29S, 

802. 
DorUn  «.  Cobleigb,  ev.  886. 
Datcher  «.  Back,  partn.  11. 

«.  Hobby,  max.  7;  subr.  6. 
Dwelling-House  Ins.  Co.  «.  Brodie,  app.  185; 

ins.  265,  267,  270. 
Dwight  9,  Elmira,  C.  &  N.  R  Co.  dam.  151. 
Dwinelle  9.  New  York  C.  A  H.  B.  R  Co.  car. 

26,  40,  48,  44;  tr.  124 
Dwyer  v.  Gulf,  C.  <&  S.  F.  R  Co.  car.  254. 255» 

827;  com.  7;  cy.  84U 


E. 


Earl  9.  Wilson,  Inds.  1. 

East  Birmingham  Land  Co.  9,  Dennis,  corp. 

188;  custom,  1;  ev.  876. 
Bast  Carolina  Diocese  «.  North  Carolina  Dio- 
cese, will,  69. 
East  End  Street  R  Co.  «.  Doyle,  em.  d.  141, 

142. 
Easthampton  9.  Hampshire  Coanty  Comrs. 

high.  2. 
East  Line  &  R.  B.  B.  Co.  v.'Culberson,  action, 

97;  app.  42;  lim.  ac.  88;  m.  A  s.  28. 
Eastman  9.  Provident  Mat.  Relief  Asso.  contr. 

844;  ins.  55:  not.  17. 
East  Tennessee,  Y.  A  G.  R.  Co.  9,  Atlanta  A 

F.  R  Co.  cu.  164,  168, 180;  receiv.  1. 
9,  Carroll.    See  Cabboll  «.  Ban  Tekvbh- 

SBB,  y.  &  G.  R  Co. 
9.  Kelly,  car.  272,  278. 
9,  Markeus,  max.  58;  neg.  98;  r.  r.  107;  tr. 

276. 
9.  West,  adv.  pos.  7;  em.  d.  41. 
East  Texas  F.  Ins.  Co.  e.  Clarke,  ins.  121, 

182. 
Eaton  9,  Brown,  v.  &  e.  68. 

9,  Walker,  corp.  17,  18;  ev.  616;  stat.  88. 
Ebey  9.  Adams,  estop.  18;  real  p.  28,  47;  will, 

145,  146. 
Eckerson  9,  Crippen,  lie.  6;  waters,  145. 
Edgerton  9.  Edgerton,  eq.  10;  h.  &  w.  159; 

judg.  44. 
Edmison  9,  Lowry,  bound.  11;  high.  20;  1.  & 

t.  29,  80,  49. 
Edmunds  9,  Herbrandson,  cts.  47;  stat.  97-99, 

112. 
Edwards  9.  Clark,  cov.  14;  dam.  46;  ev.  872. 

9.  Culbertson,  trust,  10. 
Egerer  9,  New  York  C.  &  H.  R  R  Co.  em.  d. 

119:  high.  18. 
Ehrisman  «.  £2a8t  Harrisburg  City  Pass.  R 

Co.  St.  r.  88. 
Eichenlaub  9.  St.  Joseph,  bidgs.  28,  24;  estop. 

1;  ev.  282;  mun.  corp.  178. 
Eidam  9.  Finnegan,  attys.  22,  28. 
Eisenbach  9,  Hatfield,  em.  d.  88;   waters.  17, 

44,  45  61  65  71. 
Eisenlord  v.'cium,  ev.  297,  587;  wit.  28. 
Eisner  «.  Heileman,  fraad,  2^. 


Election  of  Executive  OiBcers,  Be,  cts.  37; 

pari.  1. 17, 18;  v.  &  e.  180. 
Electric  Improv.  Co.  9,  San  Francisco,  electric 

uses,  8,  9. 
EUot  9.  Eliot  (1)  h.  A  w.  19-21,  151;  pL  81. 
9.  Eliot  (2)  h.  a;  w.  28,  24;  max.  81;  pL 

282. 
Elkader  First  Nat.  Bank  9.  Fayette  Coanty 

Nat.  Bank.    See  Hobsob's  Estate,  Re. 
Elkinton  9,  Brick,  ev.  118,  119,  217;    wiU.  8, 

40-^. 
EU  9.  Northern  Pacific  R  Co.  int.  17;  m.  ^ 

s.  141,  142,  194. 
Elliot  9.  Fessenden,  desa  2. 

9.  Hall,  levy,  17. 
Elliott  9.  Caldwell,  contr.  297-299. 
«.  Chicago,  M.  &  St.  P.  R  Co.  ev.  651;  m. 

&  s.  166;  r.  r.  121. 
Ellis  9.  Cary,  contr.  11,  56,  85,  117. 
«.  Darden,  ev.  427;  will,  24,  26. 
9.  De  Garmo,  arrest,  22-24;  writ,  16L 
«.  Hilton,  dam.  184. 
9.  Leek,  mort  74. 
Elmer  9.  Fessenden,  ev.  579;  Hbel,  4. 
Ely  9,  Des  Moines,  all^,  8. 
Elyton  Land  Co.  9,  Birmingham  Warehouse 

&  E.  Co,  corp.  172. 
Emerick  9.  Emerick,  ins.  p.  7. 
Emmel  9.  Hayes,  contr.  l'^2, 123;  wit  11 
Emmeluth  9,  Home  Benefit  Asso.  action,  88. 
Emmons  9.  Lewistown,  peddlers,  8. 
Empire  Mills   9.  Alston  Grocery   Co.  coip. 

286.  819;  estop.  48. 
Emry  9,  Raleigh  &  G.  R  Co.  max.  68;    neg. 

92;  tr.  174,  808. 
«.  Roanoke  Nav.  &  W.  P.  Co.  blast.  8;  L  & 

t.  65,  56. 
Engelhom  9.  Reitlinger,  ev.  889. 
English  9,  Dickey,  def.  14;  time,  12;    v.  &  e. 

186,  187. 
Enoch    Morgan's    Sons    Co.    9.  Wendover» 

tradem.  29. 
Enston's  Will,  Be.    See   Pbofle   9.    Shcb- 

WOOD. 

Ephraim  9,  Kelleher,  action,  98;  mort.  127. 
Equitable  AccL  Ins.  Co.  «.  Osbom,*ev.  894; 
tns.  182;  pL  8, 18. 


Tablb  or  OA0BS  DiexsTSD. 


8SI^ 


JBqplUbla  L.  Aatur.  Soc.  «.  Hazlewood,  ev. 
592,  790;  ins.  29,  80,  M,  168,  260,  2Slr 
tr.  248. 
«.  Hashes,  cost,  18. 
"Erck  «.  Charch,  adv.  pos.  11, 12. 
Erickson  9.  Brookiogs  County,  assign.  8;   pi. 
87 
«.  St.  Fftnl  d;  D.  R*  Co.  m.  &  s.  26,  77, 119. 
Erwin  v.  United  States,  claims,  2;  clerk,  1-16; 

cts.  156;  crim.  1.  18. 
Essex  Say.  Bank  o.  Meriden  F.  Ins.  Co.  ins. 

26, 159. 
Esterbrook  «.  Rilev,  app.  59;  liens.  82. 
Eureka  Springs  School  Dist.  v,  Cromer,  Um. 

ac.  26. 
Eury  V,  Standard  Life  &  A.  Ins.  Co.  ins.  198. 
Evans  v.  Adams  Exp.  Co.  neg.  54,  86. 
«.  Evans,  h.  &  w.  141. 
«.  Foster,  app.  866;  ex.  &  ad.  10;  int  89. 
«.  Hunter,  wul,  185. 


Evans  «.  Lake  Shore  4b  M.  8.  R.  Co.  r.  r.  114; 

tr.  188. 
fi.  Stnhrberg.  fraad,  18. 
Evansville   v.  State,  Blend,  const    1.  6,  55, 

59,  61,  68,  89,  90;  cts.  48;  stat  67,  84. 
Evansville  &  T.  H.  R.  Co.  v.  Crist,  ev.  461, 

508;  hiffh.  55, 186;  pi.  149;  tr.  228. 
Everett  «.  Edwards,  party-wall,  2,  7-11. 
Evers  v.  State,  ev.  570,  661;  homi.  5,  9;  tr. 

254. 
Everson  «.  McMuUen,  dower,  5. 
Evison  «.  Chicago,  St  P.  M.  &  O.  R  Co.  ev. 

828:  r.  r.  55;  tr.  275. 
Ewinj*  «.  Jones,  del  87;  trust,  20. 
e.  Rttsburgh,  C.  C.  &  St  L.  R.  Co.  fright 
9.  Wilson,  trust,  18, 19. 
Exchanffe  Bank  «.  Tuttle,  attys.  fees,  8;  ev. 

Exum  V.  State,  cts.  20. 

Eysaman's  Will,  Be,  app.  88,  298;  wit  27-29. 


F. 


factors  &  T.  Ins.  Co.  «.  Werlein,    bldgs.   1; 

dam.  8,  4;  neff.  29,  59,  60. 
Tagundes   «.  Central  P.  R.  Co.  m.  &  s.  167; 

tr.  79. 
Fairbanks  v.  Sargent  assign.  19-22;  pledge,  7, 

9. 
Fairfield  CounW  Bar,  Fessenden,  <o.  Taylor, 

attys.  9, 18:  ev.  802. 
Fallon  V.  O'DonnelL    See  Fallos  v,  Wobth- 

9,  Worthington,  estop.  68;  levy,  2. 
Fall  River  Nat  Bank  v.  Skde,  pledge,  21,  22. 
Faneuil  Hall  Ins.  Co.  v.  Liverpool  £  L.  &  G. 

Ins.  Co.  ins.  888-892. 
Fanning  v.  Chace,  libel,  5. 
Farber  o.  Missouri  P.  R  Co.  car.  4,  48, 61;  ev. 

85,  106,  521. 
Farffo  V.  Miller,  will,  84-86. 
Farist  Steel  Co.  v,  Bridgeport,  em.  d.  15,  87; 

harbor,  4,  5. 
Farkas  e.  Powell,  bailm.  5,  6. 
Farley  «.  Geisecker,  app.  20,  159;  attys.  fees, 

6;  Stat  168. 
Farmers  &  M.  Nat  Bank  «.  Loftus,  conflict,  8; 

h.  &  w.  44. 
Farmers  Co-Operative   Trust   Co.  «.  Floyd, 

Corp.  184;  dam.  82;  p.  &  a.  82. 
Farmers  Deposit  Nat  Bank  o.  Penn  Bank, 

set,  18. 
Farmers  High  Line  Canal  v.  South  worth,  pi. 

17;  waters,  98-96. 
Farmers  Loan  &  T.  Co.  «.  Canada  &  St.  L.  R. 

Co.  app.  127, 128, 224;  ev.  222;  judg.  82; 

liens,  17-19.  64,  68;  pay.  1;  tr.  884. 
9.  Grape  Creek  Coal  Co.  receiv.  28. 
Farmers  Nat  Bank  «.  Sutton  Mfg.  Co.  attys. 

fees,  10,  11 ;  bills  &  n.  84,  78;  conflict 

29;  cts.  202;  max.  44. 
Farmers  Phosphate  Co.  «.  Gill,  sale.  7, 10. 
Farr  «.  Grand  Lodge  A  O.  U.  W.  ins.  821. 
Farrel  «.  Derby,  town,  6,  20. 
Farrell  «.  Richmond  &  D.  R.  Co.  sale,  68-72. 
Farrington  v.  South  Boston  R.  Co.  corp.  198. 
Farrior  «.  New  England  Mortg.  Security  Go. 

oontr.  885. 
Farris  v.  People,  app.  286;  ev.  765,  766. 
-Farwell  v.  Becker,  app.  22;  contrib.  8,  4. 


Farwell  «.  Cohen,  estop.  96;  Insolv.  7,  21, 82, 

26.  27,  88. 
Fath  t).  Tower  Grove  &  L.  R  Co.  mnn.  oorji. 

66;  St  r.  27. 
Faulkner  v.  Edwards.    See  Abqus  PRnffTmo 

Co.  ife. 
Fay  9.  Paciflc  Improv.  Co.  act  of  God,  7;  inn, 

1,  8, 16. 
V.Union  Cattle  Co.    See  Intbrsational 

Tbust  Co.  9,  Ukioh  Cattlb  Co. 
Fayerweather  «.  Phoenix  Ins.  Co.  ins.  857. 
Fayette  County  9.  People's  &  D.  Bank,  stal 

25;  tax,  9, 140. 
Fayetteville  «.  Carter,  lie.  46,  47. 
Feam  r.  West  Jersey  Ferry  Co.  car.  68;  ev. 

169,  814. 
Fechheimer  «.  Baum,  cts.  151;  receiv.  6;  sale, 

79,80. 
9,  Hollander,  cred.  b.  9, 10. 
Feek  e.  Bloomingdale  Twp.  const.  1. 88;  intox. 

10-12,  16;  Stat  78. 
Feeney  e.  Howud.  contr.  114;  ev.  419;  pi.  216. 
9.  Long  Island  R.  Co.  dam.  106, 244;  ev.  548; 

r.r.  115, 119. 
Feffan  9,  Boston.    See  Bowss  v.  Boston* 
Fellows  9.  Gilhuber,  1.  &t.  76. 
Fenkhausen  «.  Fellows,  sale,  67. 
Fera  9.  Wickham,  set,  24. 
Ferguson  9.  Gies,  dv.  r.  4,  5. 
«.  McBean,  action,  49;  contr.  858;  ev.  544; 

V.  &  p.  21. 
9.  Neilson,  h.  &  w.  49;  max.  60. 
9.  Rafferty,  ev.  884,  885,  845;  not  6;  replev. 

7. 
9,  Ross,  ct8.  121.  122;  remov.  7,  24. 
Femald  o.  Knox  Woolen  Co.  inj.  56;  waters, 

110,  111. 
Ferrell  v.  Thompson,  h.  &  w.  66. 
Ferress  9.  Tavel,  bills  A  n.  91,  95. 
Ferris  9.  Yanier,  stat.  108;  tax,  24, 44. 
Fidelity  Trust  &  S.  V.  Co.  9.  MerchanU  Nat 

Bank,  set,  28. 
Fields  9.  Osborne,  v.  &  e.  56, 98,  94. 
Fifth  Ave.  Bank  «.  Colgate,  partn.  72,  78. 
Fifth  Nat.  Bank  «.  Providence  Warehouse  Co. 

dam.  84;  wareh.  7. 
Filer  9.  Filer,  judg.  65. 
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Fink  «.  XJmschdd,  reL  aoc.  9Q« 

Finlayson  v.  FiDUvson,  oontr.  884;  ew.  420; 

fraad,  8;  h.  &  w.  88;  trust,  12. 
Finley  «.  Brent,  oontr.  880;  reL  aoc.  17. 
Finnegan  «.  Chicago,  Bt  r.  M.  &  O.  R.  Co. 

car.  25. 
0.  Knights  of  Labor  Bldg.  Asso.  oorp.  7^  15, 

16,  287;  Stat  56. 
Finney  «.  Harding.  1.  A  t.  62. 
Fischel  v.  Mills,  pard.  8. 
Fischer  c.  Travelers  Ins.  Co.  ins.  177. 
Fiscus  e.  Moore,  set,  12,  18. 
Fish  Bros.  Wagon  Co.  «.  Fish,  goodwill  4,  5; 

tradem.  22. 
Fishell  e.  Morris,  liens,  1-8, 7, 8. 
Fisher  e.  Dudley,  v.  &  e.  127. 
«.  Fair,  ease.  4,  5;  power,  1. 
9.  Northrup,  name,  1, 2. 
e.  Oregon,  8.  L.  ftU.  N.  R  Co.  ev.  607;  m.  & 

s.  65, 101. 177. 
Fiskee.  Butte  First  Nat  Bank,  bills  &  n.  85. 
Fiske's  Estate,  Be.  See  McG&aw'b  Estatb,  Be, 
Fitch  V.  New  York,  P.  &  B.  B.  Co.  high.  40, 

42;  tresp.  4. 
Fitzgerald  c.  Grand  Trunk  R  Co.  car.  869; 

contr.  871. 
F.  J.  Dewes  Brewery  Co.  v,  Merritt,  sale,  17, 

18. 
Flack  V.  Gosnell,  coten.  8. 

V.  National  Bamk  of  Commerce,  duress,  2. 
Flaherty  9.  Moran,  fence,  8. 
9.  Northern  P.  R.  Co.  action,  80;  neg.  90; 

pi.  267. 
Flaten  «.  Moorhead,  real  p.  14. 
Fleming  v.  Guthrie,  in].  69;  jprohib.  10. 
0.  Kanawha  County  Ct.  Comrs.    See  Ai> 

DBB80N   0.    Kanawha    Coubtt  Ct. 

COMBSb 

Fletcher  «.  Fitchburg  R  Co.  r.  r.  102, 108. 
«.  Forler,  pL  60,  169. 
«.  Sharpe,  marshaling,  4;  partn.  26,  27,  80- 

86. 
Flickinger  «.  Shaw,  oontr.  112. 
Flint  9.  Hutchinson  Smoke  Burner  Co.  inj. 

127. 
Florida  C.  &  P.  R  Co.  9.  State,  Tavares, 

contr.  181;  mand.  8,  84,  58,  59,  69. 
Florida  Southern  R  Co.  v.  Hirst,  car.  6, 7, 14, 

78;  neg.  65;  tr.  802. 
Flower  «.  Bamekofl,  oontr.  80,  108;  partn.  8. 
Flowers  v.  Flowers,  dower,  20;  ey.  822,  678. 
Floyd  V,  Perrin,  stat.  64;  town,  8. 
Fluker  v,  Georgia  R  &  Bkg.  Co.  car.  9;  lie.  8, 

4;  m.  &  s.  1,  18. 
Flynn  9.  Dougherty,  app.  189;  contr.  55. 

9.  Taylor,  high.  28,  89. 
Fobes  V,  Rome,  W.  &  O.  R  Co.  em.  d.  78. 
Fogarty  9.  Junction  City  Pressed  Brick  Co. 

estop.  49;  nuis.  28. 
Foley  9,  Mutual  L.  Ins.  Co.  estop.  76;  inf. 

26;  ins.  66. 
9.  Pettee  Mach.  Works,  m.  &  s.  49,  90. 
Follett  9.  United  States  Mut.  Acci.  Asso.  (1) 

ins.  269*  wit.  42. 
9,  United  States  Miit.  Acci.  Asso.  (2)  ins. 

268. 
Fond   du   Lac  First  Nat  Bank,   Be.    See 

Mbyvb,  Be. 
Fond  du  Lac  Water  Co.  9.  Fond  du  Lac,  tax, 

89,  52,  188, 148-160. 
Fones  Bros.  Hanlware  Co.  9.  £rb,  bridg.  2- 

4;  counties,  25;  in].  85. 
Fonner  9.  Smith,  banks,  40-42. 


Fonseca  9.  Cunard  S.  8.  Co.  car.  108,  194; 

conflict,  86. 
Foot  9.  Card,  action,  120;  h.  &  w.  112,  118. 
Foote  9.  Clark,  cov.  82;  estop.  14,  19;  exec.  S; 

Judg.  88. 
Forbes  9.  Escambia  County  Bd.  of  Health, 

health,  1,  2. 
Ford  9.  Easthampton   Hnbber  'Hiread  Go. 
Corp.  117. 
9.  Judsonia  Mercantile  Co.  cts.  178. 
9.  Kendall  School  Dist.  max.  60;  sch.  25. 
9.  Lake  Shore  &  M.  S.  R  Co.  m.  &  s.  17, 

70. 
9.  United  States  Mut.  Acci.  Belief  Co.  int. 
60,  814. 
Fordyce  9.  McCants,  app.  288;  dam.  126;  ct. 

562. 
Forepaugh  «.  Delaware,  L.  &  W.  R  Co.  con- 
flict, 20,  87;  cts.  199,  200. 
Forster  o.  Scott,  def.~81;  em.  d.  92. 
Fortner  9.  Duncan,  intox.  5. 
Fort  Smith  9.  Dodson,  ev.  187. 
Fort  Smith  A  Y.  B.  Bridge  Co.  «.  Hawkins, 

bound.  8,  4;  mun.  corp.  164. 
Fort  Wayne  e.  Lake  Shore  &  M.  8.  R  Go. 

mun.  Corp.  41;  park,  21;  r.  r.  84,  25. 
Fort  Wayne,  C.  &  L.  R  Co.  9.  Sherry,  deed,  85l 
Fort  Wayne  Electric-Light  Co.  e.  Miller,  as- 

sump.  6;  contr.  859;  dam.  85. 
Fort  Wayne  Land  A  Improv.  Co.  v.  Maumee 

Ave.  Grayel  Road  Co.  tump.  co.  4. 
Fort  Worth  <&  D.  C.  R  Co.  e.  BobertsoD, 

dam.  104,  110;  neg.  58. 
Fort  Worth  &  R  G.  R  Co. «.  Jennings,  em. 

d.  129;  pi.  255. 
Fosburg  9.  Rogers,  desc.  8,  9;  max.  68;  p.  & 

c.  20,  21;  Stat.  140. 
Foedick  9.  Hempstead,  charities,  82. 
Foss  9.  Boston  &  M.  R  Co.  car.  Ill,  132;  tr. 

179. 
Foster  9.  Ley,  ▼.  &  p.  17. 
9.  Stevens,  tax,  68,  69. 
Fotherineham  e.  Adams  Exp.  Co.  dam.  5,  97; 

fafie  imp.  1. 
Fowler  9.  Allen,  bills  A  n.  12,  111;  max.  71. 
0.  Black,  contr.  850;  real  p.  25. 
9.  Bowery  Sav.  Bank,  action,  65;  app.  206; 

banks,  106. 
9.  Metropolitan  L.  Ins.  Co.  ins.  72,  192. 
9.  Saks,  estop.  79;  m.  A  s.  210;  party-wsO, 

14,  15. 
9.  Smith,  Judg.  120. 121. 
Fox  9.  Boston  <&  M.  R  Co.  car.  258. 
9.  Chicago,  St  P.  &  K.  C.  R  Co.  ev.  799; 
m.  £  s.  14, 121;  wit.  40. 
Fradley  9.  Hyland,  p.  &  a.  15, 16. 
Frame  9.  Frame,  max.  60;;not.  46;  spec.  p. 

14-17;  trust,  11. 
Frank  «.  Davis,  mort.  91. 

9.  Fraylor,  Judg.  122, 128. 
Franke  e.  Franke,  h.  A  w.  18,  26. 

9,  Paducah  Water  Supply  Co.  waters,  148. 
Franklin  9,  Brown,  L  &  t  18. 

9.  Franklin,  h.  A  w.  142. 
Franklin  County  Grammar  School «.  Bailey, 

contr.  18,  876;  estop.  99. 
Frary  e.  American  Rubber  Co.  contr.  821. 
Freeland  9.  Ritz,  contr.   105,  106,  801;  pL 

217. 
Freeman  e.  Citizens  Nat.  Bank,  banks,  62,  75. 
9.  Duluth,  S.  S.  &  A.  R.  Co.  r.  r.  75,  7(S, 

98,  101. 
9.  Mercantile  Mut.  Acd.  Asso.  ins.  298. 
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Freeman's  Nat.  Bank  «.  National  Tube  Worki 

Co.  banlcs,  61,  67,  68,  77. 
Frees  «.  Baker,  fiaud,  85. 
Freller  v.  Rear,  h.  &  w.  116. 
French  v.  Bates.    See  Kino  «.  Bates. 
V,  Bauer,  liens,  74. 
V,  Crombie.    See  French  «.  Bates. 
«.  French,  app.  Ill;  compr.  9;  contr.  28,  62; 

ev.  244;  wit.  17. 
«.  Spencer.    See  Fbench  v.  Bates. 
V.  Wilier.  Judg.  4;  sum.  nroc.  1. 
Fresh  «.  Cutter,  dam.  16:  libel,  49. 
Fiiedlander  v.  Hewitt,  fix.  8;  1.  &  t  58,  59; 

not.  48. 
Friend  «.  Pittsburgh,  bonds,  48;  int.  8. 
Frieszleben  e.  Sballcipss,  max.  41;  ▼.  ft  e.  1, 9. 
Frink  v.  Southern  Exp.  Co.  bonds,  10,  11;  ev. 
624;  int.  9,  28. 


Frink  «.  Thomas,  contr.  184,  185,  271;  cts. 

169;  estop.  100,  101;  pi.  185;  T.  &  p.  9, 

10. 
Fritts  «.  Fritts,  h.  &  w.  180,  188. 
Front  Street  Cable  R.  Co.  «.  Johnson,  Hens,  65. 
Frorer  «.  People,  const.  1.  67,  180;  ev.  28. 
Fuller  «.  Detroit,  F.  A  M.  Ins.  Co.  eq.  8;  ins. 

288. 
«.  Kemp,  accord,  5. 
Fuller  &  F.  Co.  «.  McHenry,  h.  &  w.  92; 

insolv.  45. 
FoUerton  v.  Hill,  ev,  401. 
Fulmer  «.  Williams,  ev.  668;  max.  14,  62; 

waters,  1,  19,  48,  60.  67. 
Furgeson  «.  Jones,  desc.  10;   estop.  83;   ev. 

202;  Judg.  7,  42,  48;  p.  ft  c  18-15. 
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Oable's  Estate,  Be.    See  Gaba  «.  Austin. 

Gabrielson  v.  Waydell,  ship.  12. 

Gafford  v,  Strouse,  adv.  pes.  25. 

Gage  «.  Hampton,  adv.  pos.  89;  cloud.  18;  ev. 

487. 
Gainesville,  H.  ft  W.  R.  Co.  o.  Hall,  app.  807; 

em.  d.  112;  ev.  490. 
Gaither  v.  WUmer,  tr.  840,  848. 
Gkdbraith  o.  Lunsford,   arb.   12;   bound.   6; 

estop.  29,  87;  ev.  257. 
Gale  V.  Nickerson,  action,  11;  cts.  76;  eq.  24; 

trust,  88. 
Gallagher  «.  New  York  ft  N  E.  R.  Co.  r.  r.  88. 
Gallup  «.  Smith,  cts.  116;  ev.  445;  stat.  157. 
Galusha  «.  Galusha,  h.  ft  w.  158, 178. 
Gkklway  v.  Metropolitan  Elev.  R.  Co.  estop.  67; 

lim.  ac.  71. 
Gambel  v,  Trippe,  charities,  85,  86. 
Gamble  V.  Queens  County  Water  Co.  bonds, 

26-28;  Corp.  95,  178,  206,  214-217,  256; 

in].  61. 
Gammon  Theological  Seminarv  o.  Robbins, 

gift,  9. 
Gandolfo  i;.  Hartman,  contr.  167. 
Gannon,  Be,  ins.  p.  14. 
Gara  v.  Austin,  ex.  &  ad.  77. 
Gardiner  «.  Gardiner,  will,  19,  20.  ' 
Gardner  «.  Billines  First  Nat  Bank,  banks, 

86;  power,  8. 
«.  Bunn,  Judg.  2;  mort.  124. 
V.  Stroever,  inl.  8,  42, 187. 
«.  Terry,  cU.  81;  ini.  41. 
Garjsan  v.  Louisville,  N.  A.  ft  C.  R.  Co.  em.  d. 

75,  115. 
Garlitz  v,  SUte,  app.  165;  ev.  564,  748,  744, 

798:  tr.  85,  69. 
(Earner  v.  Ckrmania  L.  Ins.  Co.  ins.  827. 
1^.  Wright,  conflict,  14;  mort  121,  122. 
Garrabad,  Be,  const  1.  110. 
Garretson  v.  FerralL  action,  84. 
Garrett,  Be.    See  East  Tenhessbe,  Y.  ft  G. 

R.  Co.  e.  Atlanta  ft  F.  R.  Co. 
Garrettson  e.  North  Atchison  Bank,  bills  ft  n. 

86. 
Gassert  v,  Bogk,  app.  96;   cts.  82;  ev.  488; 

mort.  18-15;  pi.  47;  spec.  p.  8. 
Gaston  «.  Mace,  waters,  18, 14. 
Gates  e.  Fort  Smith  School  Dist.  sch.  7. 
e.  Pennsylvania  R  Co.  bridg.  11. 


Gato  o.  El  Modelo  Cigar  Mfg.  Co.  dam.  215; 

pi.  250;  tradem.  4,  14;  traden.  8. 
Gay  9.  Brierfleld  Coal  ft  L  Co.  action,  162; 

cts.  181. 
9.  Rooke,  bills  ftn.  2;  int  7. 
Gaylord  v.  New  Britain,  high.  119. 
Genesee  Fork  Improv.  Co.  «.  Ives,  app.  269; 

em.  d.  98;  navigation,  1,  2. 
Genet  v,  Ddaware  ft  H.  Canal  Co.  contr.  6; 

mines,  7. 
€toorge  e.  Braddock,  charities,  9, 10. 
Georgia  P.  R  Co.  «.  Dooly,  app.  267;  m.  ft  s. 

79;  tr.  298. 
Georgia  Southern  ft  F.  R.  Co.  «.  Asmore,  car. 

99.  218. 
Gerard  v.  McCormick,  pay.  18, 14. 
German- American  Ins.  Co.  t.  Commercial  F. 

Ins.  Co.  custom,  10;  his.  242,  841,  898, 

894. 
Gorman  F.  Ins.  Co.  «.  Eddy.    See  Germait 

Ins.  Co.  «.  Eddt. 
Germania  Ins.  Co.  v.  Swigert,  corp.  827. 
German  Ins.  Co.  v.  Eddy.  ins.  289,  808. 
9.  Gray,  ins.  14,  245,  249,  274. 
V.  Gueck,  ins.  57,  58,  276. 
German  Nat.  Bank  o.  Coots,  bills  ft  n.  68,  90. 
Gerye,  Be,    See  Houston,  Be. 
Gessner  e.  Palmater,  attach.  2;  v.  ft  p.  42. 
(jetty  t.  Peters,  v.  &  p.  18-15. 
Ghormley  v.  Smith,  trust,  61. 
Giant  Powder  Co.  e.  Oregon  P.  R.  Co.  liens, 

42,  68,  85;  max.  44. 
Gibbens  e.  Pickett,  writ,  22. 
Gibney  v.  State,  prox.  c.  86. 
Gibson  v.  Leonani,  neg.  41-48. 

t.  Richmond  ft  D.  R.  Co.  mort.  184, 185. 
Gibson  County  Comrs.  e.  Cincinnati  Steam 

Heating  Co.   contr.   61.   148;  ev.  185; 

mun.  Corp.  94. 
Giddingsv.  Blacker,  elec.  dist.  2,  27;  mand.  68. 
Gifford  V.  Corrigan,  ev.  871;  release,  2. 
«.  Rutland  Sav.  Bank,  banks,  100, 101;  max. 

64. 
«•  Wiggins,  false  imp.  10. 
Gilbert  v.  Eldrid^e,  waters,  64,  74.  76. 

V,  New  Zealand  Ins.  Co.  cts.  160, 161. 
Gilder  v.  Davis,  brok.  8,  4. 
Gilkerson-Sloss  Commission  Co.  v.  Salinger,  h* 

ft  w.  94. 
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OUkenon-SloBB  Commission  Co.  e.  London, 

insoW.  88,  88. 
Qfll «.  State,  intox.  43. 
OilFs  Estate.  Bb,  alien,  15,  16. 
<}iirs  Litbographic  &  L.  P.  Co.  «•  Chase, 

oontr.  802. 
<}ille8^ie  «.  Campbell.  biUs  &  n.  102, 106, 107. 

V.  Lincoln,  mun.  corp.  168,  154. 
Gilliland  «.  Fenn«  estop.  16;  fraud,  58,  54;  real 

p.  69. 
Oillingham  o.  Obio  River  R.  Co.  car.  41,  49, 

60;  ev.  87. 
•Gillis  V.  Western  U.  Teleg.  Co.  teleg.  28. 
Oilman  c.  Jones,  champ.  6;  conflict,  25;  contr. 

856. 
•.  Tucker,  const.  1,  81,  158. 
Oilpatrick  v,  Glldden,  contr.  110. 
C^iison  «.  Rush  County  Comrs.  stat  118;  tax, 

2,  5,  88;  toll  r.  8-10. 
Qindrat  v.  Western  R.  of  Ala.  adv.  pos.  84, 

86;  coten.  1;  ev.  227;  real  p.  86«  44; 

trust,  28;  will.  126. 
Glass  o.  Freeburg,  liens,  24. 
Glenn  v,  Jackson,  inn.  18. 
-Glennon  «.  Lebanon  Mfg.  Co.  set,  8. 
Globe  Mot  Ben.  Assa  £0,  ins.  7. 
•Gloucester  Isinglass  &  G.  Co. «.  Russia  Cement 

Co.  contr.  80,  225;  estop.  86;  spec.  p.  7, 

85. 
Goddard  «.  Wlncbell,  aerolite. 
•Goff  «.  Anderson,  curt.  1. 
«.  Stoughton  State  Bank,  ev.  246,  828. 
«.  Wilson,  mand.  28. 
Gold  V.  Clyne,  corp.  160-152. 
Goldsbrough  «.  Gable,  contr.  27. 
<3old8mith  «.  Holmes,  cts.  146;  ev.  412. 

«.  Joy,  assault,  7;  dam.  12,  260. 
Ooocb,  Be,  coHL  86. 
Good  V.  Galveston,  H.  &  S.  A.  R  Co.  app. 

858;  car.  282,  288,  810.  811;  pL  48. 
'Goodrich  0.  Atchison  County  Comrs.  em.  d. 

48  68*  ev.  794. 
«.  New  York  Central  &  H.  R.  R  Co.  m.  & 

8.  64,  125. 
«.  Tenney,  contr.  184,  186. 
•Goodsell «.  Taylor,  app.  188;  elevators,  2;  ev. 

188,  511. 
Goodwin  e.  Smith,  emblements,  5. 
Goodyear  e.  Brown,  contr.  198;  offr.  86,  87. 
'Goodyear  Dental  Vulcanite  Co.  v.  Bacon,  ev. 

101;  p.  ft  s.  5. 
Gordon  «.  Anderson,  bills  &  n.  18. 
«.  Cummings,  neg.  27,  89,  40,  90. 
«.  State,  intox.  9. 
Gore  o.  Clarke,  will,  105, 
V.  State,  tr.  51. 

«.  Townsend,  dower,  1, 16;  pay.  26. 
Goshen  t>.  England,  app.  141;  ev.  71,  467-469, 

578,  722.  768,  770;  neg.  78;  tr.  88,  84. 
Goshen  Nat  Bank  v.  Bingham,  checks,  16-18. 
Gosnell  v.  Flack,  set,  14. 
G088  V.  Froman,  dower,  28;  ev.  85, 762,  758. 
Gotthelf  V.  Stranahan,  cov.  19;  spec.  p.  1. 
Goudv  t,  Werbe,  app.  161;  levy,  9. 
Gould  e.  Stein,  sale.  80-82.  42.  45. 

«.  Sullivan,  eject  8;  tax,  170. 
Goulds  0.  Brophy,  sale.  87. 
Gouvemeur  «.  liational  Ice  Co.  bound.  20-22; 

waters,  105. 
Graham  e.  Pennsylvania  Co.  car.  181;  ev.  447, 

509. 
Oahlman  «.  Chicago,  St.  P.  &  E.  C.  R  Co. 

ev.  604,  642;  r.  r.  26. 


Grand  0.  Michigan  C.  R  Co.  m.  ft  a.  182. 
Grand  Lodge  A.  O.  U.  W.  «.  Noll,  ina.  280. 
Grand  Rapids  0.  Powers,  harbor,  1-8;  par* 

raesture. 
Grand  Rapids  ft  L  R.  Co.  e.  Sparrow,  dead, 

l;cts.  150;tr.28. 
Grand  Rapids  School  Furniture  Ca  «.  Haney 

School  Furniture  Co.  in].  76. 
GraniteR  Co. «. Barre R  Co.    SeeBABBB  R. 

Co.  «.  MOKTFELIXBft  W.  R  R  Co. 

Grant «.  Kufflar,  waters,  88. 

Gratiot  e.  IiGasourlP.  R.  Co.  app.  241;  ev.  796; 

r.  r.  51, 106;  tr.  88, 170, 189. 190, 815. 
Graves  0.  Battle  Creek,  ev.  865, 465;  tr.  908^ 
o.  Goldthwait,  contr.  Ill;  spec.  p.  8S. 
e.  Johnson,  contr.  176. 
V.  Smith,  party- wall,  6. 
Gray  V.  Hamil,  contr.  88. 
9.  Herman,  contr.  67;  pay.  15. 
«.  Western  U.  Teleg.  Co.  teleg.  40. 
«.  Woodward.    See  Woodward,  Re. 
Grayson  v.  Willonghby,  ins.  895. 
Green  0.  Grant,  action,  118. 
e.  Rick.  Joint  cred.  2;  lis  p.  12, 18. 
«.  Williams,  liens,  81,  87,  78. 
Green  ft  B.  R  Nav.  Co.  «.  Chesapeake,  0.  & 

S.  W.  R  Co.  waters,  56-67. 
Greene  «.  Couse,  estop.  76. 
9.  O'Connor,  high.  1,  5;  real  p.  18. 
e.  Phoenix  Mut.  L.  Ins.  Co.  ev.  120;  tr.  56. 
Greenwood  «.  Law,  oontr.  58. 
«.  Philadelphia,  W.  ft  B.  R  Co.   r.  r.  117, 
118. 
Greenwood   Cemetery    Land   Co.   «.  Routt, 

mand.  lS-20. 
Gregory  «.  New  Tork,  offr.  67,  68. 

V,  Rosenkrans,  mort.  88. 
Gresham  «.  Equitable  L.  ft  A.  Ins.  Co.  ins. 

175. 
Gridley  o.  Brooks- Waterfleld  Co.  marshaliog, 

6,6. 
Griffin «.  Boston  ft  A.  R  Co.  ev.  152. 

9,  Macon  County,  lim.  ac  25. 
Griffith  V.  Shiplev,  bUls  ft  n.  82;  ev.  686. 

V.  Yentress,  ack.  15;  inf.  41. 
Griffiths,  Bx  parte,  cts.  57,  71. 
Griggs  o.  Day,  dam.  189;  ev.  825. 
V.  Stone,  ifens,  40, 41. 
«.  Swift,  contr.  276,  277. 
CMmm's  Appeal,  ev.  90;  h.  ft  w.  10. 
Grissom  «.  Commercial  Nat.  Bank,  banks,  80; 

custom.  9;  set,  20. 
Grlswold  «.  Webb,  hacks,  5. 
Groff   «.    Bird-inHand   Tump.  Co.  iojw  9; 

tump.  CO.  1,  2. 
Grube  «.  Missouri  P.  R  Co.  ev.  667;  r.  r.  53; 

tr.  818. 
Graber  v.  Baker,  action,  86,  127;  assign.  6, 
7;  contr.  881;  dam.  92;  estop.  65;  ev.  54({, 
854;  V.  ft  p.  57. 
Guaranty  Trust  ft  8.  D.  Co.  e.  Baddington, 

time,  4;  writ,  11. 
Guest «.  Lower  Merion  Water  Co.  liens,  68, 54. 
Guffey  «.  HukiU,  1.  ft  t  89,  51,  94. 
Gulllotte  «.  Foincy,  action,  102;  in].  65,  66; 

offr.  81. 
Gulf,  C.  ft  S.  F.  R  Co.  «.  Blohn,  m.  ft  a  188, 
180*  tr.  249. 
«.  Ellis,' at^.  fees,  2;  const  LI  128,  IM; 

Stat.  122. 
«.  Gatewood,  car.  814;  lim.  ac.  16. 
«.  Henry,  car.  198.  ^ 

«.  Johnson,  case,  1;  dam.  182. 
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Gulf,  C.  &  6.  F.  R.  Co.  «.  Levi,  car.  259. 
0.  LooDey,  car.  109, 200. 
9.  Smitb,  C07.  48. 
V.  State,  com.  26;  contr.  248,  249;  ev.  29;  r. 

r.  2. 
e.  WilsoD,  car.  18,  21,  72;  ey.  896;  pL  187. 


Gunn,  Be,  contpt.  8;  cts.  40;  legls.  2-4,  6,  7; 

offr.  118, 114. 
«.  White  SewlD^-Mach.  Co.  com.  81. 
GuDtber  «.  New  Orleans  Cotton  fiich.  Mat 

Aid  A;bso.  Ids.  258,  278. 
Gurley  v.  Armstead,  tro.  9« 


H. 


Haas  «.  Sackett,  bHIs  &  n.  41. 

Habenicht  v.  Lissak,  exec.  7,  8. 

Haberman  v.  Baker,  bound.  9;  deed,  88;  ex.  & 

ad.  82. 
Hacker's  Appeal,  seal,  1,  2. 
Hackett «.  Hackett,  burial,  4. 
Haebler  t,  Myers,  assump.  15. 
Haeusslerv.  Missouri  Iron  Co.partL  8;  real  p.  2. 
Hafferty  «.  Lee,  cov.  85;  ease.  16, 45;  estop.  11, 
Haggin's  AppeaL    See  Madera  Ibrig.  Dibt. 

BoNiM,  JStf. 
Hahn  t.  Baker  Lodge  No.  47,  A.  F.  &.  A.  M. 

bldgs.  5,  6;  ease.  47. 
Halgbt  9,  Hall,  curt.  7. 
Haines  v.  Hall,  eq.  14;  inj.  58;  waters,  10-12. 
Hale  V.  Bonner,  dam.  219. 
0.  Grand  Trunk  R.  Co.  car.  167. 
e.  Hale,  afterbom  children;  inf.  87;  trust, 
88;  writ,  7. 
Haley «.  Eureka  County  Bank,  action,  167, 
168;  amicus  curisB;  ev.  542, 548:  motions, 
4;  tr.  6. 
Hall  9.  Armstrong.  coDSt  1.  18;  tr.  24,  25. 
9.  Niagara  F.  Ins.  Co.  ins.  102,  128,  209. 
«.  Palmer,  will,  118. 
9.  Pillsbury,  wareb.  8-6. 
V.  Stevens,  cv.  250.  261;  pay.  5;  tr.  84. 
Hallgren  v.  Campbell,  offr.  54.  65.  82, 115. 
Hallowell  o.  Blackstone  Nat.  Bank,pl6dge,  10, 

Halktead  9,  Curtis,  ev.  186, 187;  tr.  181. 
Halpin  «.  InsuraDce  Co.  of  North  America, 

ins.  146. 
Ham  9.  Delaware  &  H.  Canal  Co.  r.  r.  86,  87. 
Uamer  9,  Brainard,  bills  &  n.  51. 

V.  Sidway,  coatr.  86;  trust,  4 
Hamilton  9,  Dennison,  ease.  41;  ev.  561. 

V.  Jackson,  action,  161;  corp.  284. 
Hamilton  County  Comrs.  9,  Kasche,  const  1. 

27;  Stat.  107. 
Hamsher  9.  Hamsher,  corp.  90;  rel.  soc.  1. 
Hanaw  9.  Bailey,  app.  26, 140;  L  &  t.  92.  93. 
Hancock  9,  McAvoy,  eject  2. 
9.  Wooten,  action,  17;  insolv.  68;  max.  88. 
9.  Taden,  const  1. 181.  182;  m.  &  s.  4. 
Handley  9.  Harris,  conflict,  17;  ev.  274,  281. 
Handy  0.  Globe  Pub.  Co.  contr.  159,  160;  pi. 

77;  Sunday,  7,  15. 
Hanes  «.  Wadey,  oontr.  889;  liens,  80. 
Hanford  9.  St  Paul  &  D.  R  Co.  em.  d.  55; 

max.  62;  waters,  62,  76. 
Hangen  9,  Albina  Light  A  W.  Co.  mand.  88; 

waters,  149, 150. 
9,  Hachemeister,  app.  82;  ev.  882,  689,  798; 

ex.  &  ad.  80;  mort  126. 
Hankey  c.  Downey,  pat  14. 
Hauley  9,  Walker,  contr.  800,  804-806. 
Hanna  9.  Chattanooga  A  N.  R.  Co.  m.  ft  s.  24. 
Hannan  9.  WiUiamsburgh  City  F.  Ins.  Co.  ins. 

75. 
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I  Hanover  Nat.  Bank  9.  Blanvelt.    See  Shel- 
don 9.  Blanvslt. 
Hanscom  9,  Minneapolis  Street  B.  Co.  p.  &  a. 

10. 
Hanson  9.  Globe  Newspaper  Co.  libel,  11. 

9.  Graham,  attach.  4. 
Haralson  9,  McArthur,  Judg.  128,  129. 
Harbach  9,  Des  Moines  &  EL  C.  R.  Co.  inJ. 

116;  judg.  57,  75;  lim.  ac.  87. 
Harber  9,  Evans,  inj.  45;  party-wall,  1. 
Hardee's  AppeaL  See  Richabdsoi^b  Estatb, 

Be. 
Hardin  9.  Iowa  R.  &  C.  Co.  app,  41;  corp.  125; 

ev.  185;  mort  70. 
Hardman  9.  Brett,  ship.  9. 
Hare  9.  Mclntyre.  blast  5;  m.  ft  s.  219. 
Harland  0.  United  Lines  Teleg.  Co.  cts.  168. 
Harmon  9.  Lehman^.  &  s.  2;  usury,  2-4. 
Hamickell  9,  New  York  L.  Ins.  Co.  ins.  58. 
Harold  «.  Jones,  logs,  4,  6. 
Harrah  9.  Jacobs,  lim.  ac.  68;  p.  ft  s.  25. 
Harrington  9.  Port  Huron,  eject  6. 
Harris,  JSx  parte,  bail,  4;  eta.  102,  106, 107. 
9.  Baltimore,  partn.  19. 
9,  Corlies,  L  ft  t  4. 
9,  Howe,  car.  887. 
«.  Smith,  contr.  11-14;  b.  ft  w.  87. 
Harrisburg  «.  Segelbaum,  high.  78,  79. 
Harrisburg  ft  E.  K.  Co's  Appeal,  action.  111. 
Harrison  9,  Detroit,  L.  ft  N.  R  Co.  m.  ft  s. 
147.  148, 165, 188;  tr.  110. 
9.  Harrison,  banks,  82.  88. 
9.  Nicollet  Nat.  Bank,  bills  ft  n.  8;  checks,  1. 
9.  Ray,  estop.  21 ;  h.  ft  w.  54. 
Harrison  County  Supers.  1;.  Seal,  ded.  28. 
Hart  9.  Burch,  action,  180;  dower,  88,  86,  40; 
jud.  s.  1.  ^ 
9,  Charlotte.  CT  ft  A.  R  Co.  dam.  27,  108. 
9.  Cole,  1.  ft  t  70. 
Hartford  F.  Ins.  Co.  0.  Bonner  Mercantile  Co. 
action,  89,  104;  arb.  4-7;  eta.  186,  148, 
149. 
9.  Haas,  ins.  16,  25,  56,  266. 
Hartman  9.  Young,  ev.  59,  265-267,  855,  842, 

848. 
Hartshorn  9.  Chaddock,  dam.  142;  ev.  709; 

waters,  90. 
Hartwell  9,  Northern  Pacific  Exp.  Co.  car. 

812. 
Harvey  9,  Briggs,  adv.  pos.  4,  81;  app.  116; 
inf.  18,  81;  1.  ft  t  20. 
9.  Crane,  priv.  r.  1. 
9.  Great  Northern  R  Ca  action,  189;  gam. 

6.6. 
9.  Merrill,  oontr.  177, 178,  206;  max.  20. 
Harwell  0.  Sharp,  gam.  26. 
Haskett  9,  Maxey,  adv.  pos.  88;  contr.  888t 

estop.  15. 
Hastings,  9.  Grimshaw,  waters,  79. 
Hatch  «.  Lamos,  gift,  1« 
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Qatcher  «.  Taylor  Mfg.  Co.   See  Taylor  Mpo. 

Co.  V,  Hatcher. 
Hathaway  «.  Lynn,  contr.  28;  dam.  64. 

V.  Orient  Ins.  Co.  ins.  394. 
Hauch  0.  Ripley,  liens,  12. 
Hauck  «.  Tide-Water  Pipe  Line  Co.  max.  14. 
Hauk  V.  Allen,  app.  129;  n.  t.  10,  88. 
Haupt's  Appeal,  mun.  corp.  126;  waters,  86, 87. 
Hayemeyer  o.   San  Francisco  Su^r.   Ct.  (1) 

app.  27;  corp.  296;  prohib.  1-6;  receiv.  4, 

8,  9. 
0.  San  Francisco  Super.  Ct.  (2)  contpt.  9,  10; 

prohib.  7. 
Hawes  «.  Nicholas,  will,  18. 
Hawkins  v.  Front  Street  Cable  R.  Co.  car.  88; 

dam.  118,  121;  ev.  176. 
Haws  V.  St.  Paul  F.  &  M.  Ins.  Co.  ins.  77. 
Hawver  «.  Whalen,  high.  182,  188. 
Hax  0.  Seaman,  estop.  91. 
Haycraft  o.  Bland,  trust,  67. 
Hayes,  Ex  parte,  const.  1.  SSi;  mun.  corp.  88. 
V.  Hyde  Park,  high.  96,  115. 
V,  Massachusetts  Mut  L.  Ins.  Co.  action, 

76;  app.  48;  dam.  140;'  g.  &  w.  1;  tr. 

386;  tro.  1,  7,  11. 
9.  Press  Co.  libel,  67;  tr.  168;  wit  60. 
V.  Westcott,  mort.  128. 
Haynes  v.  Nowlin,  h.  &  w.  112.  ' 
Hays  V,  Hays,  y.  &  p.  41. 

9.  Jordan,  h.  &  w.  46;  sale,  55. 
Head  «•  Homblower.    See  Mmor  v.  Russ. 
Healey  «.  Mutual  Accident  Asso.  ins.  91. 
Heartt  v,  Kruger,  party- wall,  8, 16. 
Heath  v.  Hewitt,  deed,  29;  max.  88. 
Hedge  «•  Qlenny,  ey.  288;  fraud,  48;  h.  &  w. 

71,72. 
Heffron  «.  Detroit  City  R.  Co.  car.  220. 
Heeler  v.  Comstock,  bills  <fe  n.  17, 29. 
Heiligmann  v.  Rose,  ani.  6;  app.  889;  ey.  828; 

tr.  887. 
Heiskell  t>.  Chickasaw  Lodge  No.  8,  beney. 

soc.  4,  5;  charities,  28,  88. 
Heizer  «.  Eingsland  ft  D.  Mfg.  Co.  neg.  20. 
Helfrich  v.  Catonsyille  Water  Co.  waters,  89. 
Hehns  «.  Elliott,  desc.  18. 
Helwig  V,  Laschowski,  app.  817;  ey.  706;  set, 

9;  wit  64. 
Hemingway  v.  Com.  Hay.    See  Dbtwiller 

t).  Com.  Dickimsok. 
Hemmens  o.  Nelson,  libel,  16,  17,  51;  pi.  162; 

tr.  82.  ^ 

Henderson  «.  Hoyey,  appro.  25,  26,  29,  80. 
«.  London  ft  L.  Ids.  Co.  stat.  46;  tax,  10. 
«.  Philadelphia  ft  R.  R.  Co.  ey.  778. 
«.  Reynolds,  n.  t  8;  Sunday,  8;  time,  1. 
V.  State  Soldiers  ft  S.  Monument  Comrs. 

appro.  4,  27. 
Henderson  BIdg.  &  L.    Asso.-  o.  Johnson, 

bldg.  asso.  5. 
Hendricks  «.  Isaacs,  h.  ft  w.  78,  74. 
Hendrickson  v.  Great  Northern  R.  Co.  ey.  168; 

r.  r.  40,  112. 
Hendry  v,  Squier,  dam.  50;  pi.  229. 
Henry  v.  Newburyport,  nuis.  28;  waters,  47, 

68-70. 
V.  Vliet,  mort.  109, 112. 
Henry  ft  C.  Co.  v.  Eyans,  liens,  77,  78. 
Henry  Ghius  ft  Sons  Mfg.  Co.  «.  St.  Louis,  E. 

ft  N.  W.  R  Co.  em,  d.  189. 
Hepler  v.  Dayis,  lim.  ac.  79. 
Herman  v.  People,  indict.  50;  tr.  841. 
Herndon  «.  ^tna  F.  Ins.  Co.  remoy.  28. 
9,  Gibson,  Jud.  s.  10. 


Herndon  «.  Imperial  F.  Ins.  Co.  app.  882;  cti. 

58. 
Herold  v.  Herold,  ey.  833;  b.  ft  w.  185. 
Herr  o.  Denver  Milling  ft  M.  Co.  mort.  110, 
189;  sale,  6. 
«.  Lebanon,  prox.  c.  80. 
Herreshoff  v.  Boutineau,  contr.  227,  228. 
Herrman  v.  Roberts,  deed,  87;  ease.  88,  42. 
Herron  «.  Herron,  emblements,  1. 
Hess  V,  Culyer,  contr.  257;  fraud,  0,  15. 
«.  Lowrey,  action,  152;  app.  846;  disc.  7; 
ey.  864,  614,  745;  wit.  15,  48. 
Hessel  v.  Johnson  (1)  1.  ft  t  89. 

«.  Johnson  (2)  1.  ft  t  47, 48,  88. 
Hesseltine   c.   McLaughlin.    See   McLai;gh- 

UN's  Estate,  m 
Heuer  «.  Northwestern  Nat  Ins.  Co.  ins.  301. 
Hewlett  V.  George,  dam.  7,  96;  dep.  6;  p.  &  c 
1;  wit  12. 
V.  Home  for  Incurables,  ins.  212,  218w 
Heye  o.  North  German  liovd,  ayer. 
Hey  man  o.  Dooley,  guar.  12. 
Hey  wood  v,  Fulmer,  1.  ft  t.  1. 
Hibbard  t>.  Cribb,  mort.  39. 
Hicks  V,  Ward,  power,  9,  10. 
Higgins  o.  Minaghan,  assault,  14;  tr.  42,  253, 

296. 
Highland  Aye.  ft  B.  R.  Co.  v.  Burt,  car.  147. 

o.  Matthews,  dam.  190;  em.  d.  118. 
Hilker  e.  Kelley,  app.  134;  Judg.  22,  25;  mo- 
tions, 6. 
Hill «.  C.  F.  Jewett  Pub.  Co.  corp.  190, 19L 
€.  Denver  ft  R.  G.  R.  Co.  car.  269. 
«.  Hoole,  mort  68. 
V.  Kimbell,  action,  157;  case,  2. 
«.  Munday,  fix.  1. 
V,  Port  Royal  ft  W.  C.  R.  Co.  high.  126, 158; 

prox.  c.  18. 
«.  SUyey,  corp.  168. 
Hills  o.  Barnard,  action,  92 ;  real   p.  45,  46; 

will,  72,  75,  122,  123. 
Hinckley  t.  Horazdowski,  ey.  861;  m.  ft  s.  94, 

150;  tr.  229,  814. 
Hindman  v,  O'Conner,  inf.  17,  39;  lim.  ac.  87. 
Hindmarch  i;.  Hoffman,  assump.  12. 
Hine  v,  Manhattan  R.  Co.  ey.  702. 
Hineman  v.  Matthews,  sale,  19, 58;  tr.  80. 
Hines  v.  Charlotte,  mun.  corp.  135. 
Hinton  i;.  Pritchard,  ey.  849,  850;  lim.  ac.  43; 

mort.  104. 
Hintrager  «.  Mahony,  app.  108;  tax.  177, 178. 
Hirshfield  v.  Ft  Worth  Nat.  Bank.  dam.  99, 
217;  extort.  8;  libel,  38;  pi.  119;  time.  10. 
Hirth  V.  Gri^am,  contr.  89;  J.  p.  5. 
Hite  V.  Hite,  life  ten.  2-4, 18-17. 

V,  Whitley  County  Ct  counties,  11. 
Hixon  V.  Chicago,  R  I.  ft  P.   R.  Co.    See 
Cakbirb  V,  Chicago,  R.  L  ft  P.  R.  Co. 
Hobart  v.  Young,  ey.  701;  sale.  28-86;  wit.  44. 
Hobbs  9.  Atlantic  ft  N.  C.  R  Co.  m.  ft  s.  180. 
V.  Clark,  fence.  1;  n.  t  20;  replev.  15. 
«.  Iowa  Mut  Benefit  Asso.  ins.  50,  171. 
9,  State,  app.  88;  crim.  L  19,  40;  indict  ^; 
wit.  76,  77. 
Hobson's  Estate,  Be,  estop.  94;  marshaling,  1. 
Hodges  9,  Kowing,  app.  188;  contr.  98,  97;  eq. 
13;  spec.  p.  28. 
9.  Wilkinson,  ey.  66,  279,  301;  mort  188; 
sale,  49. 
Hodgkins  v.  Farrington,  contr.  73.  74:  ease.  18: 

encroach.;  in  J.  44;  lie.  8, 15-18. 
Hoefling  v.  San  Antonio,  assump.  83;  const  L 
108;  Uc.  22. 
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Hoffmin  t.  Cbippewa  County,  contr.  190; 
estop.  82. 
«.  Hoke,  ins.  881. 
Hogg  V,  Mackay,  tax,  12. 
Hogiie  «.  Albioa.  ded.  3,  4,  12,  13;  ev.  228. 

«.  Williamson,  bills  &  n.  28. 
Holden  v.  Dunn,  desc.  7;  doiver,  6;  judg.  27. 
Holderman  v.  Pond,  conflict,  79:  cts.  187. 
Holland  «.  Citizens  Sav.  Bank,  lis  p.  10;  mort 
46,  47,  88,  84,  87. 
0.  Tennessee  Coal,  I.  &  R.  Co.  app.  836;  ev. 
658;  m.  &  s.  19,  30,  81. 
Holley  V.  Glover,  action,  121;  dower,  26,  27. 
HoUins  «.  Demorest,  ease.  40. 
Hollo  way  «.  Holloway,  home.  2. 
Hoi  man  f>.  Avon  Twp.  School  Dlst.  No.  5,  sch.  4. 
Holmes  v,  Gardner,  insolv.  71;  mort.  42. 
V.  Gilman,  app.  117;  ins.  837,  888. 
V.  Manning.    See  Tuck  v,  MANiONa. 
V.  Tallada,  levy,  22. 

«.  Turners  Falls  Lumber  Co.  adv.  pos.  1,  26; 
app.  79;  ev.  599,  600;  mort.  76,  86;  ref. 
2.8. 
V.  Tyson,  sale,  85;  tr.  156. 
V.  Willard,  corp.  86,  187. 
Home  for  Aged  Protestant  Women  «.  Wil- 

kiDsburg,  pub.  imp.  81. 
Hooker  9.  Sugg,  ins.  328. 
Hoose  V.  Prescott  Ins.  Co.  app.  92;  ins.  94,  95, 

108,  105,  122. 
Hope  9,  Brewer,  conflict,  10;  perp.  7;  will,  144. 
Hopewell  Mills  v.  Taunton  Sav.  Bank,  fix.  4, 

19,  20,  25. 
Hopkins  v.  Ensign,  auc.  2,  8;  contr.  26;  mort. 
69. 
«.  Lewis,  com.  48. 
9.  Manchester,  gift,  8;  wit.  18. 
Hopper  v.  Hopper,  ex.  &  ad.  50,  51. 

V.  Lovejoy,  ack.  1. 
Hopps  V.  Savage,  bills  &  n.  77. 
Horn  V,  Indianapolis  Nat.  Bank,  action,  67;  flx. 
26,  27;  mort.  99-102;  writ,  14,  15. 
V.  Miller,  cov.  49,  50;  tresp.  8. 
V,  Oneida   Counts  Supers.     See  Pboplb, 
Cabteb,  «.  Kick. 
Homish  v.  People,  crim.  1.  8;  ev.  881. 
Horntball  v.  Burwell,  conflict,  16;  Judg.  80. 
Homung  v.  State,  Gamble,  offr.  29,  80;  town, 

22. 
Horriffan  «.  Clarksburg,  prox.  c.  24,  25. 
Horsch  9,  Dwelling-House  Ids.  Co.  ins.  24. 
Hospes  V.  Northwestern  Mfg.  &  C.  Co.  corp. 

282,  283,  242,  248,  806;  pi.  104. 
Houghton  County  Supers,  o.  Blacker,  elec.  dist 

8,  16.  17,  20,  26. 
Houston,  Re,  lie.  33. 
V.  Sledge,  c«ntr.  79,  865;  pi.  286;  spec.  p.  26. 
9.  Timmerman,  h.  &  w.  171-178;  judg.  102; 
lis  p.  1-4.  7. 
Hovev  V,  East  Providence,  liens,  55. 

V.  state,  Shuck,  mand.  16. 
Howard  v.  Delaware  &  H.  Canal  Co.  dam.  125; 
death.  4;  m.  &  s.  78,  115,  164;  pi.  172. 
V.  Howard,  app.  261;  ins.  p.  8. 
V.  Hutchinson  First  Nat  Bank,  mort  181, 

140;  tro.  2. 
V.  Worcester,  mun.  corp.  186. 
Howe's  Estate,  Re,  stat  16;  tax,  202. 
Howes  9.  United  States,  claims,  8,  7-9;  set,  5. 


Hoyt  V.  Hoyt,  tradem.  8-10,  81. 

V,  People,  con  tin.  11,  12;  indict  26. 
Hronek  o.  People,  ev.  128,  885;  stat  75, 76, 160; 

tr.  267,  829,  842;  wit  2. 
Hubbard  v.  Greeley,  deed,  86;  escrow,  2;  ev.  426. 

V,  Hubbard,  h.  &  w.  145. 

«.  Preston,  ani.  10;  tr.  116. 

o.  Tenbrook,  estop.  52;  p.  &  a.  18. 
Hubbell    V,    Stover.      See    Hbndbr80K    ci 

HOVBY. 

Hubble  «.  Cole,  cov.  27. 
Hudmon  v,  Du  Boee,  wareh.  8. 
Hudson    River   Teleph.    Co.    «.    Watervliet 
Tump.  &  R.  Co.  cost,  19;  electric  uses, 
2;  St.  r.  21-28. 
Hughes  f .  Bingham,  high.  4,  6;  town,  10. 
«.  Brown,  action,  115;  lim.  ac.  5,  19,  84; 

trust,  81. 
V,  Detroit  Recorder's  Ct  market,  5;  mun, 

Corp.  78;  prohib.  11. 
9.  Jones,  ins.  p.  9;  judg.  78. 
9.  Torgerson,  action,  125;  liens,  49. 
Hulbert  9.  Clark,  lim.  ac.  24. 
Hull  0.  Aplington  School  Dlst  m.  &  s.  9; 
sch.  8,  9. 
9,  Chicago,  St  P.  M.  &  O.  R.  Co.  car.  296. 
9,  State,  Rollins,  contr.  893. 
9.  Young,  pertn.  22,  28;  tr.  285. 
Humphreys  v.  Hopkins,  receiv.  85. 

9.  National  Benefit  Asso.  ins.  312;  not  15. 
Hundley  9*  Farris,  partn.  29 
Hunn  0.  Michigan  C.  R  Co.  app.  287;  ev.  857, 

654,  728;  m.  &  s.  16,  186,  145,  181. 
Hunnewell  9.  Duxbuiy,  fraud,  8. 
Hunt  V.  Adams,  contr.  322. 
9.  Conrad,  assign.  5;  set,  81. 
9.  Hayes,  h.  &  w.  89. 
V.  Kingston,  desc.  1. 
9.  Oregon  P.  R.  Co.  dam.  229,  280. 
9.  Rumsey,  bills  &  n.  15;  wit  70. 
Hunt,  Streator,  i^.  Evans,  estop.  98;  will,  67, 68. 
Hunter  9,  Cooperstown  &   b.  Y.  R.  Co.  (1) 
car.  149. 
9.  Cooperstown  &  S.  Y.  R.  Co.  (2)  car.  148. 
9.  New  York,  O.  &  W.  R.  Co.  ev.  44;  m.  & 

8.  118. 
9.  Weston,  alley,  4 
Huntley  9.  Holt,  estop.  64;  liens,  88. 
Hurlbut  9,  Croul.    See  Pbkny«.  Croul. 
Hurley  v.  Hurley,  coten.  4;  parti.  4;  tax,  198. 

9,  State,  wit  73,  74. 
Hum,  Ex  parte,  arrest,  6:  gam.  19;  mand.  78. 
Huskins  9.  Cincinnati,  N.  O.  &  T.  P.  R  Ca 

remov.  81,  87,  88. 
Huss,  Re,  conflict,  11;  ev.  51. 

9.  Hochhausen.  See  Hubs,  Re, 
Hussey  9.  Coger,  m.  &  s.  149,  196. 
Huston  9,  By  bee,  estop.  71,  72;  waters,  189, 

140,  143,  144,  146. 
Hutchinson  9.  Liverpool  &  L.  &  G.  Ins.  Co. 
ins.  271,  290,  291;  int  6. 
9.  McLaughlin,  app.  14;  em.  d.  65,  66. 
Hutchinson  &  S.  R  Co.  9.  Fox,  estop.  6. 
Huyck  9,  Andrews,  cov.  17,  18,  21;  ease.  1; 

ev.  692. 
Hyland  9.  Central  Iron  &  S.  Co.  inj.  99;  tax, 
74. 
9,  Habicb,  guar.  9. 
Hyman «.  State,  stat.  521 
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Idaho  ForwaidlDg  Co.  «.  Fireman's  Fund  Ids. 

Co.  ev.  497,  688;  ins.  48. 
nion  Nat  Bank,  Se,    See  Peoflb  «.  RviONa- 

TON. 

Illinois  C.  R.  Co.  «.  Chicago,  cts.  68;  enu  d. 
42,  48;  in].  128,  124;  r.  r.  21-28. 
V.  Decatur,  app.  122;  pub.  imp.  28,  86. 
«.  Houghton,  adv.  pos.  8,  6. 
0.  Minor,  app.  110.  184,  186,  884;  car.  46; 

max.  70;  tr.  208. 
V.  People,  com.  11;  cy.  600;  mand.  1,  86;  p. 

o.  12;  r.  r.  1,  14-17;  staU  10. 
e.  Petersen,  car.  280. 
V.  Slater,  ev.  721,  789;  neg.  80;  r.  r.  67;  tr. 

807. 
«.  Smith,  gam.  24. 
Illinois  Watch  Case  Co.  v.  Pearson,  oorp.  21, 

22;  mand.  72. 
Imperial,  The,  ship.  8;  waters,  69. 
Imperial  Ref.  Co.  «.  Wyman,  cts.  142;  pi.  67, 

68,  218,  214;  tr.  48. 
Importers  &  T.  Bank  «.  Colgate.    See  Fifth 

AVB.  BaKK  «.  COLGATJfi. 

Indianapolis  Cable  Street  R  Co.  o.  Citizens 
Street  R.  Co.  monopoly;  st.  r.  4-7, 16-17. 


Indianapolis  School  Comia,  «•  State,  Sander, 

sch.  87. 
Industrial  Trust  Co.  t.  Green,  asso.  8,  9. 
Ingalls  9.  Hobbs,  L  ft  1. 10, 11. 
InniB  9.  Cedar  Rapids,  L  F.  &  N.  W.  R.  Co. 

nuis.  80,  31. 
Institution  for  Education  of  Mute  A  Blind  cl 

Henderson,  appro.  14. 
Insurance  Co.  of  North  America  «.  Eaaton,  ina. 

864-866. 
V.  Fidelity  Title  A  T.  Co.  ins.  846L 
International  &  G.  N.  R.  Co.  «.  Keenan,  m.  ft 

s.  176;  tr.  230. 
«.  Tisdale,  car.  268,  888;  pi.  60. 
Intern ationai  Trust  Co.  c.  International  Loin 

&  T.  Co.  Corp.  24-28. 
9,  Union  Cattle  Co.  corp.  220. 
Iowa  Eclectic  Medical  College  Asso.  v.  Scbra- 

der,  const.  1.  97;  memcal  colleges,  1-4. 
Iron  aty  Nat  Bank  v.  McCord.  bills^  n.  22. 
Iron  Mountain  R.  Co.  «.  Bingham,  bound.  8; 

dam.  191;  em.  d.  109;  high.  48,  72,  74; 

max.  14. 
Irving  V.  Campbell,  ev.  291;  v,  &  p.  32l 
Isaacs  «.  McNeil,  offr.  98. 


J. 


Jackson  «.  City  Nat.  Bank,  contr.  212. 
f).  Combs,  contr.  267;  Hm.  ac  60. 
«.  Jackson,  will,  76,  77. 
V.  National  Bank  of   McMinnville,   p.   i& 

a.  9. 
9.  Northwestern  Mut  Relief  Asso.  ins.  870, 

879:  pi.  261. 
9,  Howell,  desc.  18;  estop.  17;  ex.  &  ad.  76; 
pi.  20.  187,  188. 
Jacksonville  «.  Ledwith,  lie.  28.  41,  42;  mar- 
ket, 4,  6-12;  mun.  corp.  89.  40,  48,  74, 
77. 
Jacksonville.  T.  &  K.  W.  R.  Co.  9,  Adams, 
spp.  873,  874;  dam.  179;  em.  d.  8,  4. 
9.  Galvin,  m.  &  s.  71.  100;  tr.  247. 
9,  Peninsular  Land,  T.  &  M.  Co.  app.  66, 67, 
83,  197.  298,  828,  877,  878;  dam.  181; 
dep.  2,  8,  10;  ev.  141,  164, 808.  678, 698, 
772,  860;  max.  6;  neg.  1-8,  9;  not.  16; 
prox.  c.  2,  21;  r.  r.  79,  80,  128;  tr.  68, 
173,  204, 280,  244. 
Jacob  V.  Woolfolk,  bound.  10. 
Jacobs  9,  Ballenger,  pay.  28. 
Jacob8*s  Appeal,  will,  102. 
Jacobson  o.  Sullivan,  contr.  161. 
Jacques  9,  Great  Falls  Mfg.  Co.  m.  A  s.  196; 
tr.  88. 
t'.  LiUe,  offr.  66. 
Jailee  9,  Jacobson,  spec.  p.  10. 
Jaffray  9.  Davis,  accord.  4,  6. 
James  9.  Steere,  contr.  832.  388. 

9.  Wood,  ani.  2,  8;  ev.  289. 
Jameson  v.  Major,  app.  6,  29;  will,  116. 
Jamesville  &  W.  R.  Co.  9,  Fisher,  max.  16; 

shff.  21. 
Jamieson  9,  Indiana  Natural  Gas  &  O.  Co. 
com.  20;  const.  1.  204;  contr.  276;  ev.  21, 
89. 


Janesville«.  Carpenter,  action,  2;  const  1.  48, 

69,  119;  inj.  6-8;  pi.  177. 
Janesville  Cotton  Mills  o.  Ford,  dama,  4;  wa- 
ters, 187,  188. 
Janin  «.  London  ft  S.  F.  Bank,  banks.  48,  44. 
Jansen  «.  Williams,  app.  881;  ev.  HI;  p.  &  a. 

28,28. 
Jaques  o.  Swasey.  estop.  62;  will.  181. 
Jaughn  9.  Chicago,  R.  I.  &  P.  R.  Co.    See 
Cabribr  9.  Chicago,  R.  L  &  P.  R  Ca 
Jav  Countv  9,  Taylor,  counties,  27, 
Jellett  9.  Rhode,  contr.  71. 
Jemiaon  9,  Citizens  Sav.  Bank,  banks,  96-97; 

Corp.  67,  80. 
Jenkins  «.  Ballantyne,  ani.  6;  const  L  157. 
Jennings  o.  California  Bank,  banka,  13,  14; 

Corp.  184-186;  estop.  73. 
Jennings's  Appeal,  partn.  61. 
Jensen  v.  Union  P.  R.  Co.  const  1.  187;  pi.  97. 
Jemee  9.  Monmouth  County,  bridg.  12. 
Jessup's  Estate,  720,  ev.  332,  868;  ex.  A  ad.  73; 

p.  &  c.  2-4;  tr.  66. 
Jewell  9.  Jewell,  n.  t.  2. 
Joannin  «.  Ogilvie,  assump.  29,  80. 
Jochem  «.  ^binson,  high.  88;  neg.  88;  tr. 

118. 
Johns  9,  Charlotte,  C.  &  A  R.  Co.  app.  800; 

car.  178. 
Johnson  «.  Alexander,  fraud,  88;  ins.  216l 
9,  Ash,  money. 

9.  Brooklyn  &  C.  R.  Co.  pat  la 
9.  Chicago,  St  P.  M.  &  O.  R  Co.  waters,  96. 
9.  Elkins,  def.  67;  levy,  23;  writ,  3. 
9,  Grisard,  mort  119. 
9.  Hess,  name,  4. 
9,  Jouchert,  h.  &  w.  79,  88,  89. 
9,  Leman,  trust,  64,  66. 
9.  McMuUin,  dam.  46;  v.  &  p.  IL 
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Johnson  «.  Robinson  Consol.  Min.  Co.  app. 
207,  277;  ev.  898;  pi.  2.  33.  124.  125. 
e.  St.  Paul  &  D.  R  Co.  m.  &s.  157.  i58. 
«.  Bteinway  &  H.  P.  R.  Co.    See  Johnson 

CL  BbookIiYK  &  C.  R.  Co. 
«.  Sapreme  Lodge  K.  of  H.  ins.  829,  835, 

886. 
«.  Waterhouse.  inf.  42. 
John  Spry  Lumber  Co.  i;.  Sault  Sav.  Bank 

Loan  A  T.  Co.  liens.  80. 
Johnston  «.  State.  Sefton,  const  1.  8;  estop.  45; 
▼.  &  e.  105. 
9.  Trask.  contr.  52;  partn.  15. 
V.  Wallis,  ex.  &  ad.  48.  49. 
Jobn  W.  Lowell  Co.  «.  Hougbton.  libel,  75. 
Joliet  V.  Sbufelt.  ev.  86;  proz.  c.  26. 
Jones  V,  Atchison,  T.  &  S.  F.  R.  Co.  ex.  & 
ad.  20,  21. 
9.  Bates,  Intox.  68-66. 
«.  BrittoD,  borne.  17;  max.  14. 
«.  Erie  &  W.  y.  R  Co.  dam.  192-194;  em. 

d.  110,  118. 145;  ev.  451. 
fi  Olidewell,  app.  243, 244.  245.  815;  ▼.  A  e. 
67,  188-140. 


Jones  «.  Gorbam.  contr.  885. 

V.  Jones,  b.  &  w.  118, 187,  188.  157. 

V.  Enappen.  cost.  12;  will,  127,  187. 

V.  McEwan,  sale.  22. 

0.  Portland,  ev.  454.  471.  625,  626,  781. 

V.  Rowbotbam,  action.  88.  84. 

«.  State,  indict.  82;  rel.  soc.  5,  6. 

9.  Weakley,  gift,  28. 
Jordan  «.  St  Paul,  M.  &  M.  R  Co.  tr.  849; 

waters,  108. 
Joseph  «.  Macowsky,  app.  168;  eq.  81. 
Josepb  Scblitz  Brewing  Co. «.  Compton,  dam. 

248. 
Joslyn  f).  King,  p.  o.  5. 
Joy  V.  Bitzer.  app.  85,  48;  dam.  57;  pi.  80. 
Joyce  «.  J.  L  Case  Tbresbing-Macb.  Co.  bome^ 

7. 
Jndkins«.  Woodman,  ev.  850;  mort  21. 
Judson  «.  Bessemer,  bonds,  29;  stat  69,  77. 

85,86. 
Junker  «.  Rusb,  Um.  ac.  18. 


K. 


Kalamazoo  Hack  ft  B.  Co. «.  Sootsma,  backs,  8. 

Kanaka  Nian.  Re,  alien.  4,  5. 

Kane  v.  New  York  Eley.  R.  Co.  app.  818;  em. 

d.  Ill,  122.  128;  bigb.  15. 
Kansas  City  v,  Kansas  City  Belt  R.  Co.  dam. 

210. 
Kansas  City  Land  Co.  e.  Hill,  coten.  2;  mort. 

90;  pi.  11;  real  p.  48. 57, 58;  y.  ft  p.  19. 
Kansas  City.  M.  ft  B.  R.  Ca  «.  Higdon,  app. 

278;  car.  289. 
«.  Riley,  car.  20a 
Kansas  City.  St  J.  ft  C.  B.  R.  Co.  «.  St  Jo- 
sepb Terminal  R  Co.  const  L  16;  em. 

d.  106;  bigb.  50;  judg.  77. 
Katie,  Tbe.    See  Lawton  v.  Combb. 
Katz  V.  Bedford,  contr.  181,  294;  estop.  68; 

ev.  892. 
Katzenberger  o.  La  wo,  dummy  r.  r.  1;  mun. 

Corp.  78. 
Kauflman  v.  Maier.  app.  156;  ev.  506;  m.  ft 

8.  45,  47:  tr.  268. 
Kaufman's  Will,  Be,  will.  27. 
Kavanagb  t.  Barber,  nuis.  29. 
Keedy  c.  Long,  actioq,  58,  59;  m.  ft  a.  7;  pi. 

280. 
Kebler  v.  Scbwenk.  ev.  115;  m.  ft  s.  44;  tr.  299. 
Keidan  «.  Winegar,  ev.  408. 
Keitb  e.  State,  com.  40.  41;  cte.  92;  ev.  79. 
Keller  v.  Eureka  Brick  Machine  Mfg.  Co.  corp. 

158, 159. 
Kelley  «.  Cosgrove,  pi.  220;  replev.  8. 
V.  Ypeilantf  Dress-Stay  Mfg.  Co.  inj.  72,  78, 

126;  pat  19. 
Kellny  v.  Missouri  P.  R  Co.  r.  r.  96:  tr.  186. 
Kellogg  9.  Cocbran,  app.  876;  his.  p.  11,  20; 

fudg.  89. 
9.  Dickinson,  contr.  864;  ev.  247. 
«.  Howes,  contr.  157;  liens,  75,  76. 
Kelly  9.  Bennett,  app.  51. 151;  neg.  25. 

«.  Lyncbburg  ft  D.  R  Co.  arb.  9, 10;  max. 
^       87. 
«.  Manbattan  R.  Co.  car.  161, 174. 
9.  NichoU.  cbarities.  11.  18,  14,  18,  88-40. 

46,  47;  trust,  48;  will,  170. 


Kelly  Kail  ft  I.  Co.  9.  Lawrence  Furnace  Co. 

bigb.  159, 160. 
Kelsey  «.  Kelley,  ex.  ft  ad.  62. 28;  fraud.  52; 

b.  ft  w.  40. 
Kempster  o.  Evans,  assign.  4;  b.  ft  w.  160. 
Kendall  v.  Gleason,  trust,  25;  will,  74. 
Kent  9,  Botbwell,  replev.  2. 
9.  Morrison,  ins.  p.  22;  power.  8;  will.  169. 
9.  St  Micbael's  Cburcb,  action,  124;  cloud, 

6;  Judg.  85;  v.  ft  p.  18. 
Kenton  Ins.  Co.  o.  Wigginton,  ins.  96, 109, 

275. 
Kentucky  ft  L  Bridge  Co.  9.  Louisville  ft  K. 

R  Co.  car.  m,  874,  878-885,  888-898; 

cts.  120,  126;  int  com.  com.  1-5;  stat 

156. 
Kentucky  C.  R  Co.  9,  Smitb,  app.  149,  171, 

816;  ev.  572;  n.  t.  80;  r.  r.  42,  45. 
Kenyon  v.  Knipe,  bound.  12. 

9,  Wrisley,  bankr.  1. 
Kern  9.  Myll,  I  ft  t  77. 
Kemocban  o.  Murray,  guar.  8,  4. 

9.  New  York  Elev.  R.  Co.  ev.  498. 
Kemoban  «.  Durham,  bills  ft  n.  67,  69,  72; 

pay.  15a. 
Kerper  «.  Wood,  Um.  ac.  102, 108. 
Kerr  9.  Lunsford,  app.  811;  ev.  806,  811,  828, 

45(M57. 487.  520.  778.  826.  629;  n.  t  6; 

tr.  61, 76,  93, 95.  280,  241.  266, 270,  271; 

will,  7,  80,  82-86.  89.  46;  wit  25. 
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29;  jud.  8.  6. 
•.  Buck,  ev.  688,  588;  m.  A  s.  65,  126;  pi. 

116;  Sandav,  18;  tr.  888,  889,  848. 
9.  Corps,  app.  204:  pi.  94.  147. 
9.  Creek,  motion,  1;  neg.  98. 
9.  Hart,  app.  71,  100-102;  coten.  7,  8;  r.  r. 

85,  124;  tr.  860. 
«.  Lucas,  car.  68, 164, 176, 177, 185, 189;  oef . 

9;  writ,  47. 
9.  NitBche,  fire,  4-8;  max.  1, 6;  tr.  107. 
9.  Smith,  p.  A  a.  11. 
9.  Snider,  car.  68,  71,  77;  dam.  118;  ev.  197, 

470. 
9,  Wallace,  const  i  118;  ev.  480. 
LouiBville,  K.  O.  A  T.  B.  Co.  v,  Jordan,  oonsl 
1.  51;  em.  d.  69.  70;  inf.  40. 
«.  State,  car.  344;  com.  14,  16. 
Louisville  Safety  Vault  A  T.  Co.  «.  Louisville 
ft  N.  B.  Co.  action,  46;  const  L  77;  pL 
185. 
Louisville  Underwriters  e.  Durland,  ev.  789; 

ins.  299;  pL  102. 
Louisville  Water  Co.  9.  Com.  tax,  161. 
Lovejoy  e.  Hopper.    See  Hofpbb  «.  Lotbjot. 

9.  Mlchels,  contr.  147;  def.  44. 
Loveland  o.  Gkurdner,  app.  868;  fence,  7. 
Lovell  9.  Seeback,  const.  1.  189,  147. 
Lovett  V.  State  (1)  app.  93;  homL  6,  11, 12;  tr. 
142,  281,  317,  818,  826. 
9.  State  (2)  app.  872. 
Low  «.  Streeter,  ease.  44. 
Lowe  «.  Bawlins,  subr.  6. 
Lowell  9.  Middlesex  County  Comrs.  cert  7; 

tax,  28-80, 148,  156-159. 
Lowenberg  9.  Levine,  insolv.  76. 
Lowman  e.  Sheeta,  oontr.  60,  51,  69, 158;  ev. 

610;  partn.  16;  tr.  92. 
Lucia  9.  Montpelier,  mun.  corp.  128. 
Lucke  9,  Clothing  Cutters  A  T.  Assembly  No. 
7507,  K  of  L.  app.  857;  case,  8,  4;  ev. 
899. 
Luco  9.  Toro,  app.  107. 
Lufkin  e.  Zane,  1.  A  t.  78,  79. 
Luhrs  9.  Luhrs.  ins.  62,  235,  236. 
Lukens's  Appeal,  compr.  4;  ev.  846;  h.  ft  w. 

108. 
Luts  9.  Atlantic  &  P.  R  Co.  death,  8;  m.  && 

185;  prox.  c.  11;  tr.  84. 
Lyman  e.  Boston  &  M.  R  Co.  ev.  lOT,  161, 

788,  785:  r.  r.  52,  110,  111. 
Lynch  9,  Metropolitan  £lev.  B.  Co.  tr.  20. 
e.  Sellers,  contr.  287;  dam.  287. 
9,  IJnion  Inst  for  Sav.  inj.  48. 
0.  Webster,  cost,  14. 
Lynn  Gas  A  E.  Co.  e.  Meriden  F.  Ins.  Co.  in?. 

297,  800;  prox.  c.  8,  6. 
Lyon  9,  Denifon,  levy,  8. 
9.  McDonald,  dam.  168.  164;  ease.  88,  87; 
em.  d.  89.  40;  ev.  208;  pi.  110, 174 
Lyons  e.  Planters  Loan  A  Sav.  Bank,  app.  36; 
pay.  4;  pL  26,  27,  45;  reL  soc.  26. 
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Habeo  «.  YirglDla,  T.  &  C.  Steel  Ss  I.  Co. 

See  Sbiddoh  v.  Yiroiku,  T.  &  0.  Stbbl 

A  I.  Co. 
McAfee  «.  R^nolds,  cloud,  5;  Judg.  100. 
McArtbur  v.  Gordon,  cov.  1;  trust,  24,  89,  44. 
McBrrde  «.  Sayer,  in].  17. 
licCabe,  Ex  parte,  ev.  8;  eztrad.  1-4^ 

V.  Goodfellow,  aflso.  6,  7. 
McCandlesa  «.  Belle  Plaine  Csnniog  Ck>.  p.  ft  a. 

86. 
0.  Richmond  ft  D.  R  Co.  com.  18;  const  L 

75,  116,  124,  184,  211;  corp.  42. 
McCam  «.  International  ft  G.  li.  R.  Co.  car. 

826. 
McCarter  o.  Armstrong,  spec.  p.  88. 
McCarthy  «.  Boston  ft  L.  R.  Co.  ev.  519. 

0.  New  England  Order  of  Protection,  ins.  89. 
McCarty  v.  Woodstock  Iron  Co.  eq.  28;  inf. 

84-86. 
McCaskill  «.  Connecticut  Sav.  Bank,  app.  246; 

banks,  108, 104. 
McCIain  «.  Davis,  Judg.  26. 
V.  Garden  Grore,  proz.  c.  87. 
V.  New. Castle,  nuis.  47. 
McCleerey  o.  Wakefield,  deed,  6;  ▼.  ft  p.  60, 64. 
McClelland  «.  Norfolk  Soatbem  R  Co.  bonds, 

24;  coupons,  8;  mort  27,  28. 
McClintock  v.  Loisseau,  contr.  255, 256;  ev,  480. 
Mcdung  9.  Dearborne,  m.  ft  s.  209;  max.  58. 
McClure  v.  Melton,  action,  82;  coy.  28;  lim. 

ac.  85;  mort.  49;  subr.  2;  t.  ft  p.  22. 
0.  Raben,  expectancies,  1,  2. 
McConnell  v.  Osage,  app.  200;  eT.  606,  550, 

551,  557,  788. 
McConyille  f .  Gilmour,  action,  105;  banks,  90; 

cts.  127;  pi.  226. 
McCord  c.  Western  U.  Teleg.  Co.  teleg.  17, 18. 
iMcCorntck  v.  Pratt,  appro.  5;    offr.  28,  24; 

sUt.  81. 
McCoull  0.  Manchester,  high.  97, 110. 
*McCreary  tr.  Boston  ft  M.  R  Co.  ease.  22,  28. 
McCreery  o.  Day,  accord,  1, 2;  contr.  817, 824. 
McCrowell  v.  Bristol,  mun.  corp.  82;   pub. 

imp.  4,  44. 
McCroy  v.  Toney,  contr.  70;  max.  82. 
McCullongh  «.  Anderson,  real  p.  82;  will,  110. 

V.  Expressmen's  Mut.  Ben.  Asso.  ins.  86. 
MacCulsky  v,  Klosterman,  acct.  1;  custom,  8; 

ey.  877,  378. 
McDaniel  «.  Cummings,  waters,  99, 100. 
McDermott  v,  Chicago  ftN.  W.  R.  Co.  remoy. 

22. 
Macdonald  «.  Corunna  First  Nat  Bank,  inaoly. 

50. 
HcDonough  «.  Martin,  coy.  12;  max.  7. 
McFadden  «.  Allen,  estop.  24;  fix. 28;  Judg.  89. 
V.  Santa  Ana,  O.  ft  T.  Street  R  Co.  h.  ft  w. 

104;  wit.  48, 49. 
HcFarland  «.  Bate,  insoly.  40,  42. 
sMcGaryey  o.  Damall,  ex.  ft  ad.  55. 
iiicGeorge  v,  Blanyelt.  See  Shbldoh  «•  Blak- 

yEi;r. 
McGhee  «.  Edwards,  liens,  9. 
JCcGorrisk  «.  Dwyer,  fix.  18,  82. 
.McGk>ugh  9.  Sweetzer,  mort.  107. 
•McGoyem  o.  Hem,  action,  27;  contr.  101. 
aicGowen  «.  Morgan's  Louisiana  ft  T.  R  ft  S. 

Co.  car.  10§,  206,  209-211,  214. 
JfcGraw's  Estate,  Be,  college,  2-4;  corp.  92, 

98;  will,  147. 


McGuire  v.  Rapid  City,  estop.  80;  ey.  889; 

waters,  88. 
McGurk  V.  Metropolitan  L.  Ins.  Co.  ins.  169, 

170,  259.  260. 
Mclntire  v.  Leyering,  ey.  660,  577,  659. 

V.  Roberts,  neg.  88. 
Mack  V.  De  Bardeleben  Coal  ft  I.  Co.  app.  875; 

corp.  218,  260. 
MacEay  v.  Ohio  Riyer  R.  Co.  action,  55;  car.  96. 
MacEay's  Will,  Be,  will,  14. 
McEee  «.  Chicago,  R  I.  ft  P.  R  Co.  m.  ft  s. 

58,  58,  59,  106. 
McKendiy  «.  McKend^,  h.  ft  w.  115:  tr.  214. 
McEenna  «.  Baessler,  fire,  9. 
McEensey  o.  Edwards,  pi.  258;  p.  ft  a.  85. 
McEenzie  9.  Harrison,  contr.  81«. 

V,  Moore,  stat.  12. 
McEinney  «.  State,  action,  45;  app.  98;  const 

L  88;  contin.  4;  crira.  1.  48;  n.  t  29. 
McEinnon  «.  Norcross,  ey.  596;  m.  ft  s.  192, 

198. 
V.  YoUmar,  assump.  8;  fraud,  1;  p.  ft  a.  6; 

y.  ft  p.  20. 
McEisson  v.  Dayenport,  eq.  80;  lim.  ac.  2,  8. 
McEnight,  Ex  parte,  crim.  1.  20;  extrad.  8; 

nab.  c  8. 
McLaughlin  «.  South  Bend,  com.  59. 
McLaughlin's  Estate,  Be,  h.  ft  w.  5. 
McLean,  Be,  tax,  102,  108. 

V,  Jephson,  tax,  101, 144-146. 
McLeod  «.  Tarrant,  deed,  25;  h.  ft  w.  57. 
McMahon  v.  Gray,  dower,  8,  41,  42. 
McManaman,  Be,  escape,  2,  8. 
McManus's  Estate,  Be,  leyy,  14. 
McMillan  «.  Croatan  School  Dist.  No.  4  ciy.  r. 

12-14;  ey.  86. 
McMullen  «.  Ritchie,  judg.  81, 106. 
McNeal  Pipe  ft  F.  Co.  v,  flowland,  liens,  52, 

88. 
McNeely,  Ex  parte,  const.  1.  14;  cts.  19. 
McNeer  9.  McNeer,  curt.  4,  5. 
McNeil  V,  Boston   Chamber  of  Commerce, 

contr.  146;  corp.  118,  119. 
McNutt  V.  Dix,  p.  ft  a.  27,  29. 
«.  McNutt,  app.  99, 247;  contr.  15;  ey.  272; 

h.  ft  w.  98-100;  tr.  59. 
McPheeters  v.  Wright,  coten.  9;  pub.  1.  10. 
McPherson  «.  Blacker,  const.  1.  64;  electors, 

1-6;  Stat.  78. 
McQueeney  «.  Phcenix  Ins.  Co.  ins.  147, 154. 
McQuerry  o.  Gilliland,  action,  126;  cts.  26; 

estop.  84. 
McQuigan  v.  Delaware,  L.  ft  W.  R  Co.  disc.  2. 
McKae  V,  Grand  Rapids  L.  ft  D.  R  Co.  tr.  29. 
McShane  «.  Howard  Bank,  bonds,  8,  9;  dam. 

89;  ey.  584;  p.  ft  s.  10-12,  17. 
McYeety  v.  St.  Paul,  M.  ft  M.  R  Co.  car.  17. 
McVey  v.  Brendel,  tradem.  7,  28. 
McWhorter  c  Pensacola  ft  A.  R  Co.  const  L 

40;  inj.  80,  81;  slate,  8,  4. 
Madera  Irrig.  Dist.  Bonds,  Be,  const.  1.  165; 

ey.  2&;  irrig.  dist  1-6;  mun.  corp.  2- 

4;  pub.  imp.  12,  26:  stat.  100. 
Madison  Square  Bank  e.  Pierce,  bills  ftn.  100. 
Magenan  c.  Fremont,  lie.  87;  mun.  corp.  48; 

offr.  108:  pari.  1.  7, 14, 15. 
Magginson's  Estate,  Be,    See  MEOonrsoff  «. 

Meooimson. 
Magoyern  v.  Robertson,  partn.  4,  5. 
Mahoney  «.  Detroit  Street  R  Co.  car.  221. 
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Maine  Trast  &  Bkg.  Co.  v.  Butler,  bills  &  n. 

88,  89. 
Maize  «.  Bowman,  ani.  1;  ]udg.  56. 
Malmgien  v.  Phinney,  hoi.  4;  liens,  25. 
Manchester  &  L.  R.  Co.  «.  Concord  R.  Co. 

contr.  251,  202.  264;  corp.  74;  disc.  1. 
Manchester  Locomotive  Works  «.  Truesdale, 

receiv.  27;  sale,  68. 
Mandel  e.  McCIave,  dower,  1,  15, 48;  mort.  77. 
Manhattan  Cloak  &  8.  Co.  o.  Dodge,  inaoly. 

18,  69,  70. 
Manley  r.  Staples,  judg.  88. 
Mann  v.  Jackson,  will,  165. 

V.  State,  blackmafl,  1,  2;  indict.  19,  83. 
Manning  v.  Beck,  app.  69;  insolv.  48. 
«.  Chesapeake  &  O.  R.  Co.  neg.  44;  tr.  167. 
V.  French,  Alabama  claims,  1;  attys.  4,  6; 

offr.  108. 
«.  Louisville  &  N.  R.  Co.  car.  100. 
V.  Sprague,  champ.  5. 
Manmx  v.  Purcell,  app.  28;  charities,  5,  49-^5; 

ev.  852, 429. 
Mansfield  «.  Lynch,  assamp.  17. 
«.  New  York  C.  &  H.  R.  R.  Co.  int.  18,  22. 
«.  Place,  deed,  20;  ease.  25. 
Manufacture  of  Gas  &  E.  L.  by  Municipal 
Corporations,  Be,  See  OpmiON  of  Jus- 
tices. 
Manufacturers  Nat.  Bank  o.  Continental  Bank, 

banks,  78. 
Marathon  County  Bank  v.  Jones.  See  Cot  v. 

JONR& 

Marion  v,  Oakland  Bd.  of  £du.  sch.  10. 
«.  Skillman.  adv.  pos.  16;  ded.  6,  25;  high. 
82,  88;  inj.  47. 
Mark  o.  Hyatt,  estop.  87;  inj.  143-145. 
Markland  v.  McDaniel,  bills  <&;  n.  61;   tr.  242. 
Markley  v.  Whitman,  assault,  5. 
Markover  v,  Erauss.  desc.  12;  p.  &  c.  22;  pi.  91. 
Marks  o.  Miller,  mort.  125. 
«.  Sullivan,  crim.  1.  17;  ev.  18,  571;    false 
imp.  4-6;  wit.  41. 
Marsh  o.  McNider,  ice,  3,  4. 
«.  Scituate,  bounty;  town,  18,  19. 
9.  Supreme  Council  A.  L.  of  H.  ins.  229, 
288,284. 
Marshall  v.  Farmers  &  M.  Sav.  Bank,  banks, 

108,  109. 
Marston  i;.  Bigelow,  a^ion,  19;  bills  &  n.  108- 

110;  ev.  205;  int  1. 
Martin  v.  Flaharty,  deed,  12,  18. 
«.  Johnson,  conflict,  41. 
«.  Palmer,  liens,  44,  46,  47. 
«.  Richardson,  contr.  260;  lot,  12. 
Marvin  v.  Chicago,  M.  &  St.  P.  R.   Co.  ev. 

804;  max.  6;  prox.  c.  22,  28. 
Maryland  Brick  Co.  v.  Spilman,  liens.  61,  82. 
Mason  v.  Pomeroy,  pi.  191;  trust.  6d-68. 
V.  Richmond  <fe  D.  R  Co.  ev.  34;    m.  &  s.v 
67.  128,  181.  ^ 

«.  Wedger.    See  Scanix)n  v,  Wedoes. 
Massachusetts  Cotton  Mills  v.  Middlesex  Coun- 
tv  Comrs.    See  Lowell  t.  Middlesex 
CouNTT  Combs. 
Masterson  «.  Townshend,  will,  64,  65. 
Mathers  «.  Union  Mut.  Acci.  Asso.  ins.  17. 
MathewBon  v.  Hoffman,  waters,  85. 
Matthews  f>,  Dixey,  party -wall,  5,  7,  12. 
f.  Dubuque  Mattress  Co.  ev.  404,  405. 
Mauldin  «.  Greenville,  bonds,  81;  inj.  84;  mun. 

Corp.  118,  120. 
Mawbinney  «.  Southern  Ins,  Co.  ins.  78. 
Maxfleld  «.  Schwartz,  contr.  860,  361. 


May«.  Jones,  banks,  82;  libel,  84;  pi.  158.  244. 
Mayer  «.  Dean,  ev.  424;  not  20;  p.  &  a.  17. 

V.  Heidelbach,  bills  &  n.  96,  97. 
Maynard  v.  Boaixl  of  Canvassers,  conat^  L  7; 

mand.  55:  v.  &  e.  50,  51. 
Mayo  o.  India  Mut  Ins.  Co.  ins.  81,  82b  . 
Medford  v.  Levy,  inl,  87;  nuis.  2. 
Meeker  o.  Northern  P.  R.  Co.  prox.  c.  15» 
Meeks  v.  Gkmer,  v.  &  p.  28.  24,  30. 
Megargee  v.  Philadelphia,  high.  22. 
Megginson  «.  Megginson,  ev.  92. 
Meierv.  PorUand  Cable  R.  Co.  ded.  8,  14,  21. 

26.  27;  ev.  714. 
Meiners  i^.  Frederick  Miller  Brewing  Co.  nuia. 

35,  54;  pL  72,  73. 
Meiswinkcd  e.  St  Paul,  F.  &  M.  Ins.  Co.  ev. 

844:  ins.  59. 
Meldrumv.  Meldrum,  contr.  829;  fraud,  4r-6; 

h.  &  w.  147;  Judg.  64. 
Mellore.  Merchants  Mfg.  Co.  m.  A  s.  87.   155. 
e.  Missouri  P.  R.  Co.  car.  28;  dam.  109;  ev. 

552,  808. 
Meloy  0.  Chicago  &  N.  W.  R.  Co.  car.  91;  ev. 

771,  862;  m.  &  s.  96. 
Memphis  &  C.  R.  Co.  «.  Birmingham,  8.  A  T. 

R.  R.  Co.  app.  15;  em.  d.  81,  94. 
V.  Greer,  inj.  75. 
V.  Woods,  corp,  209.  259;  pi.  7. 
Memphis  &  L.  K.  R.  Co.  v,  Kerr,  r.  r.  86,  87. 
Mensch  v.  Pennsylvania  R.  Co.   m.  &  a.   98; 

tr.l97. 
Mentz  9,  New  witter,  contr.  99,  100. 
Menzel  v,  Tubbs,  app.  124;  liens,  58.59, 89;  pL 

39. 
Mercantile  Trust  Co.  «.  Missouri,  K  &  T.  R. 

Co.  mort  60, 61;  receiv.  13. 
Mercer  «.  Corbin,  app.  137 ;  assault,  2,  3;  bi- 
cycle, 6. 
Merchants  Fund   Asso's   Appeal.    See  Oli- 
ver's Estate,  Be. 
Merchants  Nat  Bank  «.  Guilmartin,  banks,  18^ 

28. 
V.  Jaffray,  hoi.  2. 
Mercier's  Succession,  Be,  lim.  ac.  75;  tax,  160, 

162. 
Meredith  v.  Kunze,  mort  120. 
V,    Lebanon   County.      See  De  Wai^t  v. 

Babtlet. 
«.  Scallion,  cts.  85;  ex.  A  ad.  82;  pi.  256. 
Merrell  v.  Springer,  bills  &  n.  73. 
Merrigan  «.  English,  liens,  21,  45,  48,  71,  72, 

79;  pi.  184,  206,  207,  209. 
Merrill  Lodge  No.  299,  L  0.  Q.  T.  «.  £lls> 

worth,  benev.  soa  1. 
Merrimack  Mfg.  Co.    o.    Middlesex   County 

Comrs.     See  Lowell  «.   Middlesbc 

County  Combs. 
Merrimac  River  Sav.  Bank  v.  LowelL  waters^ 

151. 
Merritt  v.  Gibson,  receiv.  16. 

V.  Mora,  time,  7. 
Merwin  9.  Austin,  insolv.  10;  set,  16. 
Metropolitan  Elev.  R.  Co.  i?.  Kneeland,  corpw 

139:  fraud,  14;  max.  29;  pi.  111. 
Metropolitan  Exhibition  Co.  v.  Kwing,  contr. 

129,  154,  155;  inj.  11. 
Metropolitan  L.  Ins.  Co.  v,  McCoy,  estop.  27. 
Metropolitan  Nat  Bank  v.  Jones,  chec^ka,  15. 
Metz  9.  California  S.  R  Co.  car.  286. 
Meyer,  Be,  insolv.  74. 
o.  Berlandi,  oonat  1.  50,  188;  liena,  15,  29, 

84;  pi.  69. 
9.  Graham,  adv.  pos.  18. 
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Micbigan  Mut.  L.  Ins.  Co.  v.  Heed,  ins.  67. 
Michigan  Pipe  Co.  «.  Michigan  F.  &  M.  Ins. 

Co.  ins.  46,  49.  76;  tr.  274. 
Middleditch  «.  Williams,  ev.  603;  Ins.-  p.  1-4. 

6;  will,  6,  87,  43. 
Middletown  v.  Newport  Hospital,  action,  29; 
bonds,  5;  common;  contr.  342;  cov.  86, 
37;  in).  18;  lim.  ac.  80:  real  p.  60. 
Midland  Co.  v.  Broat,  conflict.  26,  27. 
Midland  R.  Co..«.  Fisher,  v.  &  p.  7. 
Mifi9iD'8  Appeal,  perp.  8,  4,  19. 
Mifi9in  Bridge  Co.  v,  Juniata  County,  dam. 

168;  ev.  839,  699,  700. 
Migbell  V.  Dougherty,  contr.  64. 
Miles  9.  Worcester,  mun.  corp.  189. 
Milford  «.  Milf ord  Water  Co.  conlr.  9.  201 . 
Miller  v.  American  Mut.  Acci.  Ins.  Co.  corp. 
71.  88;  ins.  184. 
«.  Anderson,  tax,  196-197. 
«.  Cameron,  spec.  p.  11.  12 
V.  Com.  tr.  9,  12. 
«.  Cook.  app.  254;  cloud.  9-11;  estop.  86; 

in].  21,  100;  marshaling,  8;  pi.  70,  71. 
«.  Finegan,  home.  1,  80-83. 
V,  Georgia  R.  &  Bkg.  Co.  car.  821-825. 
f).  Horton,  ani.  17. 
V.  Johnson,  const.  1.  1. 
V,  McMechen,  app.  81,  82;  dep.  4;  gift,  17, 

18. 
f>.  Mead,  liens.  85. 

f>,  Mendenhall.  cot.  84;  waters,  19. 41,  58, 77. 
«.  Moore,  custom,  18;  sale,  48, 44, 51;  wit.  46. 
f>,  Ottaway.  bills  &  n.  85. 
«.  Powers,  estop.  77;  lim.  ac.  51. 
o.  Roach,  p.  &  a.  89. 
V.  Shields,  ev.  69. 

«.  South  Carolina  R  Co.  car.  828-880. 
e.  Stoddard,  liens,  20. 
«.  Waddingham  (1)  in].  49. 
«.  Waddingham  (2)  flz.  16-18;  in].  50;  max. 
17, 18. 
Miller's  Appeal.    See  Madera  Irrig.  Dist. 

Bonds,  Be, 
Milliken  «.  Hathaway,  insolv.  54;  tro.  6. 

«.  Western  U.  Teleg.  Co.  action,  24;  teleg.  15. 
Millikin  «.  Edgar  County,  counties,  26. 
Mills  V,  DsTis,  app.  250;  ev.  255,  845;  lim.  ac. 
82.  94:  wit.  14. 
o.  Parkhurst,  action,  64. 
f>.  United  States,  cts.  131;  em.  d.  84. 
Millvale  «.  Evergreen  R.  Co.  def.  72;  high. 

49;  max.  68;  r.  r.  18;  slat.  48.  62,  82. 
Milner  v.  Bowman,  ins.  2^,  225,  226. 

«.  Nelson,  ack.  8. 
Milwaukee  Mut  F.  Ins.  Co.  «.  Sentinel  Ca 

corp.  800-^02. 
Milwaukee  S.  S.  Co.  «.  Milwaukee,  corp.  47; 

tax.  105. 
Miner\;.  Belle  Isle  Ice  Co.  corp.  118-115,  203. 

206,280. 
Minneapolis  Mill  Co.  v,  Goodnow,  contr.  8. 
Minneapolis  Threshing-Macb.  Co.   v.  Davis, 

Corp.  160-162. 
Minnesota  Loan  &  T.  Co.  «.  Beebe,  ins.  p.  10; 

Stat.  42;  trust,  28. 
Minnesota  Thresher  Mfg.  Co.  v.  Finch.    See 
HosPBS  «.  Northwestern  Mfg.  &  C. 
Co. 
Minot  V.  Russ,  checks,  18,  14. 
Minty  v.  Union  P.  R.  Co.  ev.  150. 151;  m.  A 

8.  83,  95. 
Misch  o.  Russell,  cts.  65;  max.  41;  sUt  182; 
V.  &  e.  49. 


Missouri  P.  R  Co.  «.  Cullers,  action,  18, 14. 
131;  assign.  2;  cts.  14, 15,  80;  r.  r.  78,  81. 
«.  Evans,  car.  118. 
9,  Fagan,  car.  245,  284,  808,  808;  custom.  15; 

dam.  85;  ev.  481.  646,  647. 
«.  Ivey,  car.  222,  225.  298;  dep.  8;  ev.  589. 
9.  Lewis,  conflict,  61,  62;  ev.  40:  ex.  &  ad.  8. 
«.  McElyea,  app.  282;  m.  &  s.  18. 
V.  Platzer,  r.  r.  82;  tr.  120,  241. 
«.  Richmond,  corp.  102;  ev.  129;  libel,  42. 

50,  54;  pi.  157. 
9.  Sharitt,  gam.  28;  max.  56. 
V,  Sherwood,  car.  286,  287,  820;  com.  25; 

ev.  843,  449,  691. 
«.  Yandeventer,  app.  198,  266;  car.  290. 
«.  Whipker,  gam.  25. 
r.  Wortham,  car.  125, 188,  184:  tr.  810. 
Mitchell  V.  Bradstreet  Co.  app.  847;  libel.  27, 60. 
9.  Southern  P.  R.  Co.  app.  217;  car.  84,  86; 
ev.  174,  582.  787. 
Mittel  V.  Karl,  h.  &  w.  56. 
Moakler  «.  Portland  &  W.  V.  R.  Co.  car.  81; 

tr.  108. 
Mobile  &  O.  R  Co.  «•  Dismukes,  com.  5; 

contr.  165. 
Mobile  Sav.   Bank  «.  McDonnell,    ev.   611; 

fraud,  81,  82,  87;  tr.  140,  284. 
Moe  V,  Smiley,  action,  145,  146. 
Moellering  «.  Evans,  dam.  144:  lateral  sup- 
port, 1;  max.  19;  wit.  56. 
Moletor  c.  Sinnen,  extrad.  10. 
Molloy  V.  Walker  Twp.  custom,  8;  high.  92, 

117,  189,  149;  tr.  104,  119,  228. 
Monaghan  v.  State,  intox.  41. 
Monroe  «.  Hannan,  liens,  69. 
Montana  U.  R.  Co.  v.  Langlois,  hacks,  2. 
Montgomery  o,  Crosthwait.  alt.  of  Inst.  8,  14- 
16;  attys.  fees,  8,  8;  bills  ft  n.  81,  00, 
114;  ev.  228,  446,  657;  ratif. 
V.  Phikdelphia  City  Pass.  R  Co.  st.  r.  8. 9. 
Montgoraenr  County  «.  Ristine,  oontr.  5;  ins. 

p.  15. 
Montgomery  County  N.  A.  Soc  «.  Harwood, 

dam.  285. 
Montgomery   Oaslight   Co.    «.  Montgomery, 

inj.  98;  mun.  corp.  122;  pi.  129. 
Montrose  Pidde  Co.  9.  Dodson  &  H.  Mfg.  Co. 

gam.  7. 
Moore  «.  Barry,  drains,  5. 
«.  Darby,  h.  &  w.  55. 
9.  Francis,  libel,  24,  81:  tr.  163. 
V,  Kenockee  Twp.  action,  43;  brldg.  6;  ev. 

488;  high.  98. 
9.  Manufacturers  Nat.  Bank,  libel,  52. 
«.  New  York  Elev.  R.  Co.  app.  841 ;  dam.  195. 
9.  Norman  (1)  tender.  8-5. 
0.  Norman  (2)  pay.  18;  tender,  1, 2. 
«.  Rolin,  libel,  82;  pi.  159. 
9.  Rugg,  photograph. 
V.  Saniora,  em.  d.  5,  12,  14. 
V.  State,  Yemon,  bast.  1. 
V.  Thorp,  improv.  5,  8. 
9.  Yalda,  ne  exeat. 
9,  Williams,  v.  &  p.  26,  27.  81,  87. 
9,  Williamson,  cts.  87;  fraud,  40, 41;  insolv. 
18,16. 
Moose  9,  Carson,  high.  158. 
Morasse  9,  Brochu,  ev.  644,  727;  libel,  25,  26; 

pi.  156;  tr.  165,  294. 
Mora  y  Ledon  9.  Havemeyer,  contr.  290,  291. 
More  9.  Bennett,  contr.  289. 
Morey  v.Hoyt.  app.  265;  attach.  18, 15;  ev.  211, 
256,  AO.  m-,  fix.  7,  10;  int.  21;  levy,  5. 
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Moray  V.  Morning  Journal  Atto.  ev.  688,  684, 

728;  libel.  15. 
Morgan  v.  Ball,  fraud,  47. 
0.  Bell,  action,  159;  dam.  240;  max.  26;  mis- 
take, 2;  spec.  p.  2,  24. 
V.  East,  auc.  1. 
9,  Hodges,  compr.  8. 
«.  Huggins,  will,  95,  lOl 
«.  Kendall,  dam.  94,  248;  er.  188,  801. 
t>.  Southern  P.  Go.  dam.  128;  pi.  114. 
Morning  Journal  Asso.  «.  Rutherford,  app. 

168,  286;  dam.  18,  14 
Morrill  t.  Morrill,  ady.  po&  28;  judg.  45-48, 

51,  67. 
Morris  o.  Eassling,  action,  28;  arrest,  1, 20, 21; 
.  ey.  902;  inf.  80;  pi.  84. 
V.  Missouri  P.  R.  €k>.  cts.  8,  29. 
V.  Powell,  y.  &  e.  7, 17, 18,  22-24.  42. 
Morrison  v.  Citizens  Nat  Bank,  p.  &  s.  16, 18; 
subr.  10. 
9,  Coleman,  ey.  61;  inj.  186;  pL  176;  waters, 

«.  Watson,  ay.  486;  home.  16. 
Morrow  «.  Kashyille  Iron,  S.  &  C.  Co.  oorp. 

165,  166. 
Morse  o.  Hackonsack  Say.  Bank,  desc.  22,  28; 
ex.  &  ad.  76,  79;  fraud,  28;  Jud.  s.  7; 
power,  5;  will.  149. 
fi.  Moore,  sale,  28,  84,  52. 
€.  Union  Stockyards,  sale,  26,  80, 83, 89, 40. 
Moses  V,  Southern  P.  R  Co.  ani  21;  prox.  o. 

14;  r.  r.  84,  126, 127. 
Mosseller  «.  Beaver,  dam.  8, 148;  fore.  e.  4. 
Moton  V,  Hull,  cts.  171;  pi.  80. 
Mott  V.  Cherryyale  Water  &  Mfg.  Co.  waters, 
152. 
9.  Oppenheimer,  coy.  6,  40,  41;  judg.  18. 
Moulton  9.  Cornish,  app.  18;  mort.  72,  78. 

9.  State,  wit  88. 
Monndsyille  «.  Ohio  River  R  Co.  cts.  54;  inJ. 

121;  max.  57;  pi.  5. 
Mt  Auburn  Cemetery  a.   Cambridge,    pub. 
imp.  10.  2& 


Mt  Mansfield  Hotel  Co.  9,  BaiW.  bilk  A  n.  49. 
Mt  Pleasant  9,  Baltimore  &  O.  R  Co.  max. 

21;  pub.  imp.  28,  89. 
Mount  Yemon  First  Nat.  Bank  a.  8ar1l8,act1ony 

85;  bidgs.  22;  in].  89:  mun.  corp.  23. 
Mt  Zion  Baptist  Chiirdi  a.  Whitmore,  rel.  aoa 

18, 19. 
Moyer  a.  Bucks,  Judg.  18. 

a.  Drummond,  def.  21;  home.  4,  9. 
Muetze  a.  Tuteur,  app.  47,  828;  dam.  100;  er. 

780:  Ubel,  8,  81,  61;  tr.  166;  wit  52. 
MuhUnan  a.  Union  P.  R  Co.  pL  142. 
Muir  a.  Jones,  y.  &  p.  51. 
Mulheam  a.  Press  Pub.  Co.  writ.  18, 19. 
Mullen  a.  Oregon,  8.  L.  &  U.  N.  R.  Co.    See 

Skottowb  a.  Obeoon  S.  L.  &  U.  N.  R. 

Co. 
Mulligan  a.  New.  York  &  R  B.  R  Co.  car.  52. 
MuUin  a.  People,  contpt  5-7. 
MuUins  a.  Chickering,  tro.  15;  wit.  10. 
Munro  a.  Tousey,  tnulem.  19. 
Munroe  a.  Williams,  attach.  5. 
Murchie  a.  Cornell,  ev.  851;  sale.  88. 
Murdock  a.  Franklin  Ins.  Co.  ins.  28,  309, 384; 

int.  25:  stat  166. 
Murdock  Parlor  Grate  Co.  a.  Com.  claims,  10. 
Murphy  a.  Bolger,  eject  5. 

a.  Murphy,  contr.  10;  n.  t  86,  87:  tr.  288. 
Murray  a.  Murray,  ev.  285;  h.  &  w.  68,  64. 
a.  Roberts,  insolv.  75,  77. 
a.  St  Louis  Cable  ft  W.  R  Co.  m.  &  s.  189. 
Musch  a.  Burkhart,  inj.  51,  52;  trees. 
Mute  &  Blind  Inst.  a.  Henderson.    See  Lr- 

BTITUnON    FOB   EDUCATION   OF   MUTB 

AND  Blind  a.  Hendbrson. 

Mutual  Acci  Asso.  a.  Jacobs,  banks,  27. 

Mutual  Reserve  Fund  L.  Asso.  a.  Hurst,  con- 
flict 89;  contr.  85;  ins.  210,  211.  880. 

Myers  a.  Adler,  real  p.  85,  88;  will,  172. 
a.  Murray,  remov.  10,  14,  27. 

Mygatt  a.  Coe,  cov.  42-44;  def.  66;  max.  65. 

Myhan  a.  Louisiaua  Electric  Light  &  P.  Co. 
dam.  180;  ev.  118;  m.  &  s.  25, 80. 


N. 


Nadfng  a.  McGregor,  guar.  11. 

Nalle  a.  Paggi  (1)  cov.  89;  tr.  881. 
a.  Paggi  (2)  max.  58;  party-wall,  4. 

Nance  a.  Busby,  reL  soc.  8,  7,  8. 

Nanz  a.  Oakley,  ex.  <&  ad.  12,  89,  40. 

Nash  a.  Brewster,  liens,  5,  6;  sale,  9. 
a.  Jewett,  inf.  27. 

Nashville  a.  Comer,  dam.  249. 
a.  Sutherland,  mun.  corp.  98. 

Nashville  Trust  Co.  a.  Nashville  Fourth  Nat 
Bank,  agreed  case;  insoly.  11;  set,  25-27. 

National   Automatic  Device   Co.    a.  Uoyd, 
pat.  4. 

National  Bank  a.  Baker,  pledge,  16. 17. 

National  Bank  of  Bellows  Falk  a.  Dorset  Mar- 
ble Co.  bills  &  n.  42. 

National  Bank  of  Commerce  a.  Chica^ro,  B.  A 
N.  R  Co.  bills  of  lading;  car.  248,  268; 


pay.  8,  9. 
a.  Morris, 


conflict,  19;  mort.  128, 129;  tro.  8. 
a.  Wisconsin  C.  Co.    See  National  Bank 
OF  CoMMXBOB  a.  Chicago,  R  &  N.  R 
Ca 


National  Benefit  Co.  a.  Union  Hospital  Cou 

contr.  229-281. 
National  Butchers  &  D.  Bank  a.  Hubbell, 

banks,  70,  71.  74. 
National  Exch.    Bank  a.   Gay,  banks,  91; 

guar.  5. 
National  Pahquioque  Bank  a.  Blanvelt    See 

Sheldon  v.  Blaitvelt. 
National   Park   Bank   a.    Gkrman-Aoierican 

Mut  W.  &  S.  Co.  bills  &  n.  79,  93; 

Corp.  81. 
a.  Levy,  gam.  8;  pay.  6. 
National  Progress  Bunching  Mach.    Co.   ai 

John  R  Williams  Co.  pat  1-8,  18. 
National  S.  S.  Co.  a.  Sheahan,  app.  276;  pL 

59;  tro.  10. 
Naugatuck  Water  Co.  a.  Nichols,  corp.  164. 
Neagle,  Be,  conflict  1;  cts.  4,  5;  exec.  dep. ; 

hab.  c.  9, 10:  homi.  8,  13;  marah.  1,  2; 

Stat.  159;  XT.  S.  1,  2. 
Neer  a.  Cowhick,  will,  56. 
Nefl  a.   Welle6l(7,  high.  187;  m.  <&  a.    218; 

town,  14, 15. 
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Nehr  o.  State,  aoi.  4,  12-14. 

Kelson  v.  Chesapeake  &  O.  R.  Co.  conflict, 

51,  54;  Judff.  116;  tr.  198. 
«.  Columbian  Iron  Works  &  D.  D.  Co.  ct. 

847;  wit  84. 
«•  QalTeston,  H.  &  S.  A.  R.'  Co.  action,  74; 

death,  l;lim.  ac.  29. 
«.  Harrington,  app.  272;  ev.  815;  phvs.  6,  9. 
V.  Haywood  County,  bonds,  86-88,  4o;  contr. 

870;  estop.  7. 
••  Hubbard,  oonds,  25;  contr.  878;  corp.  249, 

271.  296,  808-805;  mort.  26;  pi.  106. 
Nelson  County  «.  Northcote,  action,  6. 
Netso  V.  State,  ev.  47;  intoz.  27. 
Kewbold  v.  Peabody  Heights  Co.  1.  &t.  5,  6. 
Newcomb  e.  Boston  Protective  Dept.  m.  A  s. 

217. 
Newell «.  Meyendorff,  app.  279;  contr.  224; 

max.  66. 
New  England  Loan  A  T.  Co.  v,  Toung,  tax, 

198. 199. 
Newball  v.  Appleton,  eT.  896. 
Newhard  v.  Pennsylvania  R.  Co.  ey.  864;  r.  r. 

50;  tr.  78,  191. 
New  Haven  o.  New  Haven  &  D.  R.  Co.  ac- 
tion, 21;  contr.  202;  mun.  corp.  24;  pi. 

215,  245. 
New  Haven  Wire  Co.  Cases,  Be,  attach.  7; 

Corp.   76;  insolv.    67;    p.  &  a.  88,  84; 

receiv.  17;  sale,  18-16,  66. 
New  Jersey  Zinc  &  L  Co.  «.  Morris  Canal  & 

Bkg.  Co.  em.  d.  87,  88;  real  p.  1;  waters, 

18,  49,  50. 
Newlandis  v,  Terry.    See  Shabon  v.  Tbrbt. 
Newman  v,  California  Bank,  adv.  pos.  82. 
9,  Covenant  Mut.  Ben.  Asso.  app.  248;  eta. 

18;  ins.  241.  888,  875;  int.  5:  pi.  61. 
«.  Metropolitan  Elev.  R.  Co.  dam.  185.  186, 

199. 
o.  Phillipsburgh  Horse  Car  R.  Co.  neg.  100, 

101, 104. 
New  Orleans,   Be,    See  Mbboibr's  Suooba- 

BiON,  Be. 
9.  Robira,  ev.  52;  lia  85;  tax.  45. 
Newport  o.  Newport  &  C.  Bridge  Co.  contr. 

289;  mun.  corp.  69,  70. 
Newson  v,  Qalveston,  lie.  28;  market,  1-8. 
Newton  v.  Tolles,  ev.  698;  v.  &  p.  40. 
New  Vienna  Bank  v.  Johnson,  mort.  8-^. 
New  York  &  C.  Grain  &  S.  £zch.  v.  Chicago 

Bd.  of  Trade,  board  of  trade,  1-8. 
New  York  &  R.  Cement  Co.  v.  Coplay  Ce- 
ment Co.  max.  14;  tradem.  15. 
New  York  C.  &  H.  R.  R.  Co.  v.  Aldridge,  pab. 

1.  9;  r.  r.  12;  waters.  28,  24,  68. 
New  York,  C.  &  St  L.  R.  Co.  v,  Doane,  car. 

62,  185-I8d. 


New  York  Fifth  Ave.  Bank  o.  Forty-Second 
Street  &0.  Street  Ferry  R.Ca  corp.  189. 

New  York,  L.  E.  &  W.  R.  Cow  «.  Enches,  car. 
150;  tr.  252. 
V,  Leamon,  r.  r.  64. 

New  York  L.  Ins.  Co.  v,  Ireland,  ins.  822. 

New  York.  P.  &  N.  R.  Co.  v,  Coulboum,  car. 
148.  151. 

New  York  Street  Opening  &  I.  Bd.  Be,  em. 
d.  82. 

Niagara  F.  Ins.  Co.  v.  Scammon,  ins.  118-120, 
150.  858,  859. 

Nichols  V.  Ann  Arbor  &  Y.  Street  R.  Co.  em. 
d.  148;  in].  115. 
9.  Day,  ins.  818. 
9.  Southern  P.  Co.  car.  206;  ev.  591. 

Nicholson  v.  New  Castle  National  Bank,banks» 
86-68. 

Nichols,  S.  &  Co.  9.  Crandall.  ev.  881. 

Nims  «.  Thompson,  ev.  574;  h.  &  w.  9. 

Nineteenth  Ward  Bank  9,  Blanvelt.  See 
Sheldon  o.  BLAirvBi;r. 

Nisbet  V.  Garner,  ev.  775;  neg.  94;  tr.  182. 

Nissen  9,  Cramer,  ev.  888;  libel,  62-64. 

Norfolk  &  W.  R  Co.  9.  Com.  com.  10. 
9,  Irvine,  car.  281,  282;  tr.  292. 
9,  Lipscomb,  car.  86,  60;  dam.  25. 

Norfolk  S.  R.  Co.  e.  Barnes,  car.  265, 267. 

Normal  School  Dist  No.  8  «.  Painter,  chari- 
ties, 45. 

Norman  e.  Kentucky  Bd.  of  Managers,  appro. 
17,  23;  ev.  1;  mand.  77;  stat.  15. 

North  Adams  First  Universalist  Soc.  9,  Bo- 
land,  perp.  8;  real  p.  17,  19. 

North  Chicago  aty  R  Co.  o.  Gastka,  car.  98; 
COD  tin.  6. 

Northern  Central  R.  Co.  «.  O'Conner,  car.  196; 
dam.  81. 

Northern  P.  R.  Co. «.  Raymond,  tax,  81,  190; 
waiver,  1. 

North  German  Lloyd  9.  Henle.  car.  260. 

North  Hudson  Mut.  Bldg.  &  L.  Asso.  e.  Hud- 
son First  Nat  Bank,  bldg.  asso.  1.2; 
corp.  87;  estop.  81. 

Northwestern  Mut.  L.  Ins.  Co.  9.  Barbour, 
ins.  70. 

Northwestern  Nat  Bank  e.  Bank  of  Com- 
merce, banks,  66.  89. 

Norton  9.  Baxter,  pledge,  20.  28,  24. 
e.  Taylor,  Jud.  s.  14, 15. 
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trust,  63. 
Philadelphia  Nat.  Bank  c.  Dowd,  banks,  76, 

93;  trust,  72,  73. 
Philadelphia  Third  Nat.  Bank's  Appeal,  dr. 

&cr. 
Philadelphia,  W.  &  B.  R.  Co.  9.  Anderson, 
car.  168,  171,  172;  tr.  169.  182. 


PhiUips  9.  Fergeraon,  def.  20;  ev.  438;  will. 

162-164. 
9.  Madrid,  h.  A  w.  81, 82. 
9.  Milwaukee  A  N.  R.  Co.  ev.  166;  r.  r.  122. 
Phinizy  9.  Murray,  corp.  180. 
Phinney  9.  Phinney,  contr.  892. 
PhcBuix  Ins.  Co.  9.  Copeland,  ev.  697;  ins. 

149.  248,  264:  max.  58,  pi.  237. 
9.  Harrisonburg  First  Nat.  Bank,  ins.  349. 
9.  Pennsylvania  Ca  ins.  11, 850, 851;  pi.  18, 

151. 
9.  Ryland,  ins.  865,  366. 
9.  Tomlinson,  ins.  206. 
Phoenix  Nat.  Bank  9.  Batcheller,  conflict,  67: 

cts.  207;  insolv.  78. 
Pickett  9.  Pacific  Mut.  L.  Ins.  Co.  ins.  87, 18S. 
Pickle  9.  People's  Nat.  Bank,  checks,  &-5;  ev. 

248;  max.  48. 
Pico  9.  Cohn,  Judg.  188. 
Pidcock9.  Union  P.  R.  Co.  m.  &  s.  57.  104. 
Pierce  9.  Cleland,  ease.  29;  lie.  9;  not.  58. 
9.  Johnson,app.  10;  attach.8, 17;  ev.  212, 859. 
9.  Whittlesey,  m.  &  s.  5. 
Piffard's  WUl,  Be,  will,  97. 
Pillsbury  9.  Brown,  app.  225;  high.  9.  tO,  11. 
Pine  9.  St  Paul  City  K.  Co.  car.  219;  dam.  24. 
Pine  City  9.  Munch,  inj.  85;  nuis.  61. 
Pine  County  9.  Willard,  bonds,  17-20. 
Pinkerton  9.  Verberg,  arrest,  17,  18;  ev.  762; 

false  imp.  7. 
Pittman  9.  Pittman,  ev.  428;  fraud,  50;  trust,  1. 
Pittsburg  &  L.  £.  R.  Co.  9.  Henley,  m.  &  s.  68. 
Pittsburg,  C.  A  St.  L.  R.  Co.  9.  fiosworth.  v. 

A  p.  8. 
Pittsburgh,  C.  A  St.  L.  R.  Co.  9.  Lyon,  cat; 

10,  11;  dam.  21;  tr.  113. 
9.  Shields,  m.  &  s.  902-204;  neg.  13. 
9.  State,  tax,  15. 
Pittsburgh  Carbon  Co.  9.  McMillin,  contr.  261, 

266. 
Pittsburgh  Fifth   Nat.  Bank  9.  Aahworth, 

banks,  65. 
Pittsburgh,  Ft.  W.  &  C.  R  Co.  9.  Pect,  adr. 

pos.  5;  eject.  3. 
Pittsburg,  W.  &  K  R.  Co.  9.  Benwood  Iron 

Works,  cm.  d.  11,  23-25,  27. 
Plaisted  9.  Hair.  h.  A  w.  69,  70,  78. 
Planz  9.  Boston  &  A.  R  Co.  car.  160. 
Plessy,  Ee  parte,  car.  845;  civ.  r.  7;  const  1. 86. 
Plum  9.  Kansas  City,  em.  d.  57,  86;  int.  27, 

28;  max.  25;  stat.  128. 
Plumley,  220.    See  Cokmonwbalth  9.  Hubt- 

LBT. 

Plummer  9.  Yost,  sch.  17. 

Pollasky  9.  Minchener,  libel,  2, 29, 59;  max.  60. 

Pomeroy's  Appeal,  ex.  A  ad.  65. 

Pond  9.  Sheean,  contr.  72,  85, 118. 

Pool  9.  Anderson,  bills  A  n.  43. 

Pope  9.  Pollock,  mal.  pros.  14. 
9.  Vajen,  nov.  1. 

Poppleton  9. Yamhill  County,  tax,  11 2, 137, 151. 

Portage  Twp.  Bd.  of  Health  9.  Van  Hoeaen, 
corp.  48;  em.  d.  18. 

Porter  9.  Pierce,  time,  18. 
9.  Powell,  inf.  4,  5. 
9.  Woodhouse,  deed,  8,  9. 

Port  Huron  9.  Jenkinson,  high.  84«  85. 

Portland  Lumbering  A  M.  Co.  9.  East  Port- 
land, corp.  68,  75;  high.  67;  mun.  oorp. 
99. 

Port  Royal  Min.  Co.  9.  Hagood,  oooat.  1.  84^ 
101;  lie.  21;  mand.  12,  75,  76. 

Posnett  9.  Marble,  app.  359:  ev.  580;  libel,  18- 
21,  78;  pL  160,  165,  166. 
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Post «.  Well.  COT.  8-10.  • 

Postal  Teleg.  Cable  Co.  v,  Lathrop,  app.  281, 

839;  teleg.  28->25. 
Potter  9.  Jones,  def.  10, 11:  will,  28.  29. 

«.  Saginaw  XJnion  Street  R.  Co.  in  j.  118, 114. 
Poulin  «.  Canadian  P.  R.  Co.  car.  196,  197. 
Poulaen  «.  Portland,  action,  86.  87:  const.  1. 

168;  CIS.  197;  drains,  2;  inj.  101.  102. 
Powell «.  Bentley  &  G.  Furniture  Co.  in].  88; 
nuis.  6,  7. 
«.  Campbell,  eq.  26;  h.  &  w.  165;  lis  p.  8, 

9;  max.  50. 
f>.  Kelly,  app.  178;  fraud,  86;  sale,  8. 
V,  Oregonian  B.Co.  (1)  corp.  281;  lim.  ac.  81. 
V.  Oregonian  R.  Co.  (2)  coip.  280. 
Powers  V.  C.  F.  Jewett  Pub.  Co.    See  Hill  v, 
C.  F.  Jewhtt  Pub.  Co. 
«.  Jeudeyine,  cost,  10;  real  p.  88,  84;  wfll, 

133. 
«.  Manning,  acct.  5:  Alabama   claims,  2; 
app.  87;  attys.  24;  bills  ^  n.  117. 
Prentls  «.  Bates,  app.  271;  ev.  117,  458,  475- 

477,  678.  674;  tr.  68;  wit.  89  61. 
Prentiss  v.  Paisley,  action,  112;  h.  &  w.  41, 42, 

45,  91;  rev.  1. 
Presbyterian  Cteneral  Assembly   e.  Quthrie. 
charities,  2,  4;  oorp.  881;  cto.  196;  ev. 
440;  rel.  soc.  2. 
Presbyterian  Hospital's  Appeal.    See  Vancb's 

'Estate,  Be. 
Preston  v.  Cincinnati,  C.  &  H.  V.  R.  Co. 

contr.  218;  corp.  224. 
Price  V.  Conway,  libel,  22,  28;  pi.  120, 164. 
«.  Lush,  T.  &  e.  128,  124. 
V.  Price,  dower,  80.  81. 
Priestley's  Appeal,  acct.  2-4;  pi.  208;  trust,  47. 


Prime's  Estate,  Be,  corp.  813;  stat.  180;  tox, 

214,  215. 
Prince   George's   County  Comrs.  e.    Laurel 

Comrs.  tax,  25. 
Prince  Mfg.  Co.  e.  Prince's  Metallic  Paint  Co. 

eq.  82-84. 
Prince  Steam  Shipping  Co.  v.  Lehmann,  adnL 

6;  ship.  1. 
Prior  «.  Swartz.  waters,  61,  52. 
Pritchard  e.  Savannah  Street  &  R.  R.  R.  Co.* 

action.  140. 
Proctor  9.  Clark,  conflict,  12;  desc.  17;  will, 

78. 
o.  National  Bank  of  the  Republic,  assign.  14; 

inj.  78. 
Proprietors  of  Mills  o.  Braintree  Water-Supply 

Co.  inj.  57;  waters.  115-118. 
Protestant  £piscopal   Church   «.   Anamosa, 

high.  71. 
Prout's  Estate,  Be,  ex.  &  ad.  7. 
Puckett  V,  Alexander,  contr.  16.  171, 172. 
Pullman's  Pdaoe  Car  Co.  e.  Laack.  m.  &  s. 

27.  28,  108,  199:  neg.  17;  prox.  c.  16; 

tr.  86. 
«.  Lowe,  car.  241;  def.  89;  inn.  2. 
9.  Smith,  app.  887;  car.  107,  108;  eT.  459, 

624,  719. 
Purcell  e.  Richmond  &  D.  R.  Co.  action,  58; 

dam.  22. 
«.  St.  Paul  aty  R.  Co.  car.  84;  dam.  80. 
Purple  «.  Farrington.  fraud,  80;  partn.  25. 
Puterbaugh  e.  Puterbaugh,  conti^  84,  121;  pl« 

186;  tr.  22.  844,  845. 
Putnam   o.    Pitney.    See   Washbubn's  Es- 
tate, Be. 
Putnam  Kail  Co.  «.  Dulaney,  tradem.  11. 


Q. 


Quarles  e.  Clayton,  ins.  817,  320. 

«.  State,  Sunday.  5. 
Queen  Ins.  Co.  e.  Eddy.    See  Qebkar  Ins. 
Co.  e.  Eddt. 
V.  Leslie,  ins.  96.  803-305. 
uigley  e.  PeLnsylvaniaS.  V.  R.  Co.  dam.  159. 
uul  V.  Indianapolis,  high.  65;  mun.  corp. 
107»  108;  pub.  imp.  8. 


s 


Quilty  V.  Battle,  anl.  19,  20. 

Quimby  v.  Boston  A  M.  R.  Co.  car.  228.  224. 

t.  Durgin,  liens,  67:  tr.  146. 
Quinn  v.  South  Carolina  R.  Co.  dam.  18;  tr. 

178,260. 
Quinton's  Appeal.    See  Yahcb's  Estate.  Be. 
Quong  Tue   Sing  e.  Anglo-Nerada  Assur. 

Corp.  ins.  64,  65. 


R. 


Ragsdale  «.  Ragsdale,  trust,  9. 

Rahrer,  Be,  com.  45. 

Rainsburg  v.  Fyan,  bonds,  82,  44;  er.  815. 

Rainwater  o.  Harris,  ex.  &  ad.  43. 

Raleigh  «.  Peace,  pub.  imp.  8,  9,  16,  41,  43; 

Stat  177. 
Ramsay  v.  Thompson,  app.  4;  g.  &  w.  2. 
Ramsdell  v.  New  York  &  N.  E.  R.  Co.  death,  7. 
Ramsey  9.  People,  const.  1.  179. 

V.  Ramsey,  inf.  3,  6,  9. 
Ramsey  County  v.  Church  of  the  Good  Shep- 
herd, tax.  99.  100. 

V.  Macalaster  College,  tax,  88. 
Rand  v.  Hanson,  ev.  201. 
Randall  v.  Duff,  cloud,  14;  Jud.  s.  11;  lis  p. 
14;  mort.  98;  motion,  5;  p.  &  a.  7. 

9,  Evening  News  Asso.  libel,  88,  89;  pi.  168. 

L.  R.  A.  Dig.  1-20. 


Randall  e.  Richmond  &  D.  R  Co.  ev.  155. 
Randolph  e.  Lampkin.  action,  93:  app.  121; 

ey.  750.  816;  n.  t.  9;  wOl,  88. 
Rankin  e.  Coar,  not.  51,  52;  subr.  4. 
Rankin's  App^,  curt  6;  dauL  90;  eq.    16; 

Judg.  69;  mines,  2,  8,  8,  9. 
Rapid  City  First  Nat.  Bank  e.  Security  Kat. 

Bank,  bills  &  n.  28,  88, 118:  set.  7. 
Rapp  9.  Reehling,  pL  190:  Sunday.  17. 
Rappleye  v.Racine  SeederCo.  assign.  17;  sale.  74. 
Rathbum  e.  Snow,  p.  &  a.  8,  4. 
Rauenstein  «.  New  York,  L.  &  W.  R  Co.  em. 

d.  117. 
Ray  9.  Western  Pennsylvania  Natural  Gas  Co. 

contr.  384;  1.  &  t  84.  90. 
e.  Wilson,  app.  198;  counties,  16, 17;  mand. 

28,  29.  61-65. 
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Baymond  «.  Eiseberg,  app.  M,  67;  high.  87. 

«.  YaughaD,  partn.  47. 
Read  v.  Church  of  St  Ambrose,  rel.  soc  21. 
e.  Moeby,  fraud,  40. 
«.  Nichols,  app.  70,  91;  prox.  c.  20. 
Rece  9.  Newport  News  &  M.  V.  Co.  corp.  2, 

816,  817;  remoT.  5. 
Redigan  v.  Boston  &  M.  R.  Co.  nee.  87. 
•  Redman's  AppeaL    See  Sellebs  Chafsl  M. 
E.  Chubch,  220. 
Redmond  «.  Tarboro,  max.  21;  mun.  corp. 

161;  tax,  40,  41. 
Reece  v,  Eyle,  champ^  8. 
Reed  «.  Equitable  F.  &  M.  Ins.  Co.  ins.  151, 
152, 248,  262. 
V.  Madison,  high.  108-106,  121,  184;  mun. 

corp.  146. 
,9.  Manchester   SaT.  Bank.    See  Atwateb 

«.  Manchestbb  Say.  Bank. 
9.  Meagher,  contr.  80,  81;  ev.  482;  partn.  9, 

10,  12,  18,  89,  40. 
e.  Morton,  deed,  7;  p.  &  a.  19. 
V.  People,  Attorney-General,  banks,  4,  94. 
«.  Reed,  ex.  &  ad.  81. 
Reese  o.  Pennsrlvania  R.  Co.  car.  206-208. 
«.  Western  U.  Teleg.  Co.  dam.  224;  pi.  197; 
teleg.  22. 
Reeve  v.  Glassboro  First  Nat.  Bank,  p.  &  a.  87, 
88. 
9.  Ladies  Bldg.  Asso.  bldg.  asso.  8 ;  usury, 
11. 
Reger  v.  O'Neal,  app.  251,  258;  usury,  5,  24. 
Rehf  uss  0.  Moore,  partn.  68-71. 
Reichert  9,  St  Louis  &  S.  F.  R.  Co.  estop.  70. 
Reid  9,  Smoulter,  derk,  17;  cts.  59,  60;  stot. 

128,  175. 
Reidy  e.  Small,  trust,  17. 
Rein  e.  Clavton,  Inj.  126. 
Reining  v.  New  York,  L.  &  W.  R  Co.  em.  d. 

116;  high.  54:  max.  14. 
Reinitz,  A,  extrad.  5;  hab.  c  8. 
Reinken  v,  Fuehring,  ev.  26;  high.  80;  pub. 

inip.  15,  27,  85.  V 

Reise  v.  Enos,  ease.  8,  6>  7. 
Reizenstein  «.  Marquardt.  lim.  ac.  47;  tro.  8. 
Relyea  v.  Bjinsas  City,  Ft.  S.  A  Q.  R.  Co.  m. 

&  s.  78-75,  171. 
Renier  v.  Hurlbut,  garn.  4;  judg.  12. 
Renihan  e.  Wright,  action,  119;    burial,  1-8; 

dam.  220. 
Reno  Smelting,  M.  &  R.  Works  v.  Stevenson, 

com.  L  1;  max.  5,  9;  waters.  92. 
Republic  Iron  Min.  Co.  v.  Jones,  cts.  144;  pi. 

82. 
Republic  L.  Ins.  Co.  9.  Swigert,  app.  88,  148, 
884;  contr.  879;  corp.  167,  272;   receiv. 
81. 
Republic  of  Honduras  v.  Soto,  cost,  15,  16. 
Reynolds  9,  Hanes,  levy,  20. 
9.  Sumner,  adv.  pos.  27;  lim.   ac.  40-42; 
trust,  18,  14. 
Rhodes  «.  Wheeler  Cotton  Mills.    See  Whit- 
net  9,  Whbblbb  Cotton  Mills.  * 
Rice  V.  AngeU,  partn.  46,  51* 
«.  Moore,  lim.  ac.  78,  78. 
:  9,  Rice,  ref .  5,  6. 

9.  Rockefeller,  corp.  182;  ev.  68;  trust,  62. 
9,  Sanders,  mort  54,  55;  set,  8. 
Rich  9.  Bray,  cts.  140,  141, 152;  parti.  6.       > 

9,  Sowles,  ex.  &  ad.  18, 19.  42;  pi.  88,  84. 
Richards  9.  Attleborough  Nat.  Bank,  banks, 
15-17,  21. 
,«.  Knight,  app.  45;  emblements,  4;  ev.  525; 
replev.  16. 


Richardson  «.  Buhl,  contr.  162,  242,  243w 
9.  Campbell,  int  2,  45. 
9.  Carbon  Uill  Coal  Co.  m.  &  s.  20,  91. 
9,  Eveland,  app.  808;   ev.  898,  676;    wiB^ 

156,  157, 176-179. 
9,  German  Ins.  Co.  ins.  111. 
9,  Louisville  &  N.  R  Co.  ev.  226;  h.  &  w. 

67. 
9.  Woodstock  Iron  Co.  ack.  13w 
Richardson's  Estate,  He,  will,  4. 
Richman  e.  Muscatine  County,  const  1.  171; 
Judg.  84,  60;  pub.    imp.  2;    aUt.    22, 
68,88. 
Richmond  9.  Atwood,  app.  11, 12,  860. 
9,  Dudley,  mun.  corp.  49. 
9.  Mississippi  Mills,  Insolv.  20.  24,  81;  sale, 
81. 
Richmond  &  D.  R  Co.  9.  Allison,  dam.  105; 
ev.  720. 
9,  Childress,  disc.  8. 
9.  Jejferson,  car.  47;  dam.  7Sl 
9,  Payne,  car.  800;  pi.  88. 
9.  Reidsville,  tax,  11,  86. 
9,  Scott,  app.  288;  car.  80. 
Ridimond  Coun^  Academy  v.  Angosta,  mun. 

corp.  165, 166. 
Ricketts  v.  Chesapeake  &  O.  R.  Co.  dam.  18; 
T.  r.  9, 10;  tr.  66. 
9.  Louisville,  St.  L.  &  T.  R  Co.  deed,  45, 
46. 
Rico  9,  Brandenstein,  h.  &  w.  80. 
Ridden  9.  Thrall,  gift,  12,  25. 
Rldeout  9.  Knox,  fence,  9-11. 
Rider  V.  Fritchey,  ooip.  229,  289;  ev.  3;  pi.  89. 
Riegel  9.  American  L.  Ins.  Co.    (1)  ev.  858; 
ins.  69. 
9.  American  L.  Ins.  Co.  (2)  ins.  69. 
Rife  e.  Lybarger,  spec.  p.  29;  v.  &  p.  25,  29. 
Riggs  9.  Commercial  Mut.  Ins.  Co.  ins.  28. 
9.  Palmer,  deac.  8;  max.  8.  48,  54,  70;   aUt 

189. 
9.  Trees,  escrow,  4. 
Riley  9,  Carter,  ins.  p.  18;  insolv.  8, 15,  25.  29, 
89,  61;  pi.  28. 
9,  Simpson,  neg.  82. 
Rion  9.  State.    See  E^bith  9.  State. 
Rippe  9.  Chicago,  M.  &  St.  P.  R.  Co.  r.  r.  89. 
Ripple  9,  Lackawanna  County.    See  Db  Walt 

9,  Bartlet. 
Ritchie  e.  Griffiths,  max.  71;  real  p.  62-M^ 
Rittler  o.  Smith,  ins.  40, 42.  48,  214.     • 
Roane  9.  Hollingshead,  will,  28. 
Robb  V,  Carnegie,  app.  126;  dam.  158-156;  ev. 

484,  707,  708;  nuia.  19. 
Roberts  e.  Bonaparte,  app.  81;  ev.  888;  tr.  158. 
9,  French,  fraud,  10. 
9.  Louisville,  inJ.  94, 95. 
«.  New  York  Eiev.  R.  Co  app.  290;  ev.  494. 
e.  St.  Paul  City  R.  Co.    See  Wood  «.  St. 

Paul  Citt  R.  Co. 
9.  Stevens,  trust,  49,  59,  60. 
9.  Stuyvesant  Safe  Dep.  Co.  baitan.  18-80. 
Robertson  9.  Smith,  dam.  40;  estop.  26. 
9.  Yandeave,  contr.  894;  def.  19,  77;  Judg. 
90;  jud.  s.  8, 18;  mort.  92,  95,  108;  n.  t 
1;  parti.  5. 
c.  Woodhouse.     See    Porter   «l    Wood- 
house. 
Robinson,  Be,  abduct  1. 
9.  Chambers,  wit.  88. 
9.  Continental  Ins:  Co.  ins.  187,  188. 
9.  German  Ins.  Co.  bills  A  n.  118;  ey.  687. 
9.  Hughes,  levy,  10. 
9,  Lewis,  not  41;  tax,  178. 
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Robinson  «.  Ocean  Steam  Nav.  Co.  const  1. 

114;   ctSL  9,  10. 
«.  Oregon  B.  L.  ft  U.  N.  R.  Co.  neg.  50,  51. 
f>.  Queen,  ack.  12;  conflict,  4,  28;  h.  &  w. 

82. 
«.  Robinson,  b.  ft  w.  131,  182;  tr.  102. 
9.  Rohr,  max.  60;  mun.  corp.  147;  oifr.  100, 

101. 
9,  Roosa.    See  Bubdon  «.  Mabsaohusbtts 

Savbtt  Fuin>  Asso. 
Robv  V.  Smitb,  const.  1.  91. 
Roche  «.  Waters,  inf.  88;  jad.  s.  9;  life  ten.  1. 
Rochester,  Ee,  app.  871;  Judg.  79,  127;  money 

in  ct.  5;  mort.  88,  71. 
9.  Campbell,  high.  128,  180. 
Rock  9.  Mathews,  contr.  194. 
Rocl&hold  «.  Canton  Masonic  Mut.  Ben.  Asso. 

ins.  4-4i. 
Rock  Island  ft  P.  R.  Co.  «.  Dimick,  contr. 

852;  not  54. 
Rockland  First  Congregational  Charch  v.  Hol- 

yoke  Mat  I\  Ins.  Co.  app.  182;   ev. 

462, 522,  746;  ins.  187-189;  tr.  202. 
Rockland  Water  Co.  v.  Camden  ft  R.) Water 

Co.  oorp.  86,  87;  max.  44. 
Rockwell  V.  Butler,  app.   105,  106;  cto.  198; 

int  51. 
Roddy  9.  Missoari  P.  R  Co.  m.  ft  s.  22,  122; 

neg.  49. 
Rodgers  e.  Lees,  inf.  28;  neg.  46,  82. 
Rogers  e.  Buffalo,  dv.  s.  1;  const  1.  88,  148; 

offr.  1. 
9.  Rogers.    See  Cowmak  e.  Rogbbs. 
Rolf e  9.  The  Boskenna  Bay,  car.  256,  257. 
Roller  «.  Beam,  ins.  44,  214. 
Romaine  «.  Chaancey,  h.  ft  w.  148. 
Romaine's  Estate,  B$,  tax,  210. 
Romero  e.  United  States,  offr.  85,  89,  90,  92. 
Roop  9,  Real-Estate  InTest  Co.  h.  ft  w.  48. 
Root  9.  Long  Island  R  Co.  car.  878. 
Rose  «.  King,  bldgs.  16-19. 
Roscman  9.  Carolina  C.  R.  Co.  car.  121-128. 
Rosenbaum  o.  Council  Blufb  Ins.  Co.  cts.  147; 

lim.  ac.  82;  remov.  15. 
Rosenblatt  «.  Perkins,  fore  e.  5,  6;  1.  ft  t  14, 

96. 
Rosenthal  9,  State  Bd.  of  Canvassers,  mand. 

49-51,  57;  Y.  ft  e.  110. 
Robs  «.  Allen,  contr.  95,  98, 104. 
9.  Hixon,  mal.  pros.  4. 
9.  Morrow,  ev.  870;  inf.  1;  time,  6. 
9.  Parks,  contr.  96. 
Rosson  9,  Carrol,  bills  ft  n.  52,  55,  56,  68,  64; 

ey.  827,  881. 


Rosum  9.  Hodges,  tr.  272;  tro.  14;  wit  85. 

Rothermel «.  Meyerle,  com.  58, 54;  const  1. 105. 

Rothholz  9.  Dnnkle,  Ubel,  58. 

Rothschild  «.  Dougher,  ack.  2. 

Rouse  9.  Merchants  Nat  Bank,  corp.  809. 

Roux  9,  Blodgett  ft  D.  Lumber  Co.  m.  ft  s.  88, 

109. 
Rowe  9.  Pogle,  attys.  26. 
Rowell  9.  Vershire,  poor,  8, 4. 
Royal  9,  Aultman-Taylor   Co.   real  p.   7-9; 

Royal  Ins.  Co.  «.  Heller,  ins.  240,  347. 
R(»elle  9,  Harmon,  action,  16;  ex.  &  ad.  11. 
Ruan  Street,  B$.    See  Washington  Stkbbt, 

Be. 
Ruby  9.  Talbott,  alt  of  inst.  12. 
Rucks  t.  Renfrew,  ev.  576. 
Rudd  e.  Robinson,  ey.  880;  not  11. 
Ruffell's  Appeal.    See  Tatlob's  Estate,  Rs. 
Rumford  Chemical  Works  e.  Muth,  tradem. 

18,82. 
Rumsey  9.  New  York  ft  N.  E.  R  Co.  dam. 

147:  ey.  710;  waters,  66. 
Range  «.  Franklin,  libel,  65;  pL  122, 155. 
Rupard  e.  Chesapeake  ft  O.  R.  Co.  neg.  8;  r. 

r.  58.  99;  tr.  185. 
Rupert  9.  Penner,  app.  85,  160,  197;  deed,  28, 

24,  82;  ey.  98.  94. 
Roshville  9.  Rushville  Natural  Qas  Co.  corp. 

50;  gas»  4-7;  in].  96;  mun.  corp.  47;  stat. 

127. 
Rushyille  Gas  Co.  «.  Rushyille,  bonds,   88; 

mun.  corp.  117:  pari.  1.  4,  5,  8;  stat.  65. 
Russ  9.  Wabash  W.  R.  Co.  ey.  452,  458;  m.  ft 

s.  76.  178. 
Russell  9.  Cedar  Rapids  Ins.  Co.  ey.  275,  594; 

ins.  101. 
9.  Chicago  Trust  ft  Say.  Bank,  app.  120; 

cred.  b.  18-15. 
«.  Tate,  action,  12;  appro.  24;  eq.  25;  offr.  99. 
Rutherford  «.  Hill,  corp.  288. 
Rutland  Electric-Light  Co.    e.  Marble  City 

Electric-Light  Co.  eleotric  uses,  10. 
Rutland  R  Co.  Be.    See  VBaMONT  ft  C.  R 

Co.  e.  YsRifONT  C.  R  Co. 
Rutledge  e.  Crawford,  y.  ft  e.  71-74,  87,  100, 

101,  184,  185. 
Ryalls  9.  Mechanics  MiUs,  action,  42;  m.  ft  s. 

154:  stat  168. 
Rychlicki  9.  St  Louis,  max.  14;  waters,  104. 
Ryder  v.  Horsting,  high.  8. 
Rymer  e.  Luseme  County,  stat  174. 


S. 


Sackett  e.  Ruder,  dam.  89;  ey.  726, 908;  intox. 

70:  tr.  48. 
St.  James  Educational  Inst  9.  Salem,  assump. 

82;  tax,  89. 
St.  Johnsbury  ft  L.  C.  R  Co.  9,  Hunt,  arrest,  2. 

9.  Willard,  dam.  178;  Judg.  71;  max.  52. 
St.  Louis  9.  Bell  Telepb.  Co.  telepb.  8,  4. 
9.  Russell,  const  I  92;  liyery  stable,  2;  mun. 
corp.  29;  nuis.  14. 
St.  Louis,  A.  ft  T.  R.  Co.  9.  Hanks,  r.  r.  91. 
V.  Mackie,  car.  81-88;  dam.  8a 
9.  Triplelt,  app.  256;  m.  ft  s.  89,  41, 52, 187, 

160,  185;  pi.  67. 
9.  Welch,  m.  ft  s.  168, 169. 


St  Louis  ft  S.  F.  R  Co.  s.  Gill,  car.  840,  841, 
859,  860;  max.  12;  penalties,  1, 2:  sUt.  1. 

9.  Murray,  car.  158-155;  ev.  627,  740. 
St.  Louis.  L  M.  ft  S.  R.  Co.  9.  Biggs,  lim.  ac.  21. 

9.  Ferguson,  r.  r.  90. 

9.  Hopkins,  act  of  Qod,  8;  ey.  147;  neg.  38. 

9.  McCormick,  conflict.  60. 

9,  Petty,  em.  d.  7,  8.  28,  29;  ey.  19. 

9.  Ramsey,  waters,  20-22. 

V.  Rice,  m.  ft  s.  128, 176. 

0.  Worthen,con8tl.71;  io].98;  tax,14, 128,186. 

9.  Tonly,  m.  ft  s.  212;  max.  60,  62. 
Saint   Nicholas   Bank  «.  State  Nat.   Bank, 
banks.  68,  64;  conflict,  21. 
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Tabub  ov  Cases  Digbstbd. 


St.  Paul,  F.  ft  M.  Ins.  Co.  o. Coleman,  cts.  77; 

ins.  189-191. 
St.  7aul  Say.  Bank  «.  Authier,  judg.   184; 

writ,  10. 
St.  Paul  Union  Depot  Co.  v.  Minnesota  A  N. 

W.  R.  Co.  union  depot  co.  1,  2. 
St.  Sure  9.  Lindsfelt,  h.  A  w.  122;  judg.  109, 

110. 
Salentine  «.  Mutual  Benefit  L.  Ins.  Co.  ins. 

840. 
Salladay  v.  Dodgeville,  dam.  122,  251;  ev.  776; 

high.  148;  tr.  171.  240. 
Saltshurg  Qas  Co.  «.  Saltsburg,  contr.  189;  eq. 

17;  eT.  eo. 
Sampson  «.  Sampson,  h.  &  w.  161;  judg.  28; 

Stat  165. 
Sanborn  v.  Cole,  app.  882;  ev.  276,  741;  lim. 

ac.  92;  pay.  19-21;  wit.  18. 
«.  Detroit.  B.  C.  &  A.  R.  Co.  r.  r.  67,  68. 
Sanders,  B$,  com.  85. 
«.  Bagwell,  alt.  of  Inst.  1, 17;  contr.  82;  p.  & 

8.  16. 
V,  Bryer,  contr.  94;  1.  &  t.  7;  tender,  9. 
«.  McMillian.  dower,  84,  85. 
«.  St.  Louis  &  N.  O.  Anchor  Line,  const.  1. 

11;  cts.  16. 
San  Dieiro  Land  &  T.  Co.  «.  Neale  (1)  app. 

228;  cost,  8:  dam.  172,  178,  176, 177;  ev. 

485  689  694*  tr.  64. 
0.  Neale  (2)  dam.'l74r-176,  187,  188;  ev.  689; 

n.  t.  82. 
Sandwich  Mfg.  Co.  v,  Robinson,  mort.  115, 

116. 
Sanford  «.  Kane,  estop.  8;  mort.  85;  usury,  6. 
San  Francisco  «.  Western  IT.  Teleg.  Co.  tax,  58. 
San  Gabriel  Valley  Land  &  W.  Co.  v,  Witmer 

Bros.  Co.  ev.  818;  mort.  19;  Uz,  129, 185. 
Santoro  t.  State,    See  Gobdon  «.  Statb. 
Sargent  c.  St.  Louis  &  S.  F.  R  Co.  car.  176, 

180. 191. 
Satterfleld  v.  Malone,  ev.  847,  852,  857;  lis  p. 

11;  not  7,  8,  29,  80,  40;  real  p.  62. 
Savannah  v.  Weed,  tax,  7. 
Savannah,  F.  &  W.  R.  Co. «.  Daniels,  bridg.  6; 

tr.  154, 281. 
Saville  «.  Mius.  Ins.  Co.  ins.  158;  pi.  48. 
Sawyer  «.  McGillicuddy,  L  &  t.  8. 
Sazton  o.  Webber,  desc.  6;  perp.«9.  28;  real  p. 

87:  will,  62,  92. 
Sayre  e.  Phillips,  lie.  88. 

0.  Weil,  insolv.  12;  trust,  2,  40. 
Scanlon  «.  Wedeer,  fireworks,  1. 
Schaeffer  v.  Jackson  Twp.  prox.  a  29. 
SchafFner  «.  Ehrman,  banks,  89. 
Schipper  v.  Aurora,  mun.  corp.  95,  96.  * 
Schlawig  «.  DePeyster,  app.  119,  861;  writ,  6. 
Schley  «.  CoUis,  ev.  102;  levy,  6;  will.  188. 
Schloeter  o.  Fisher.    See  Cokbad  v.  Ftbher. 
Schluter  v.  Bowery  Sav.  Bank,  banks,  107;  ex. 

&  ad.  1, 15;  pi.  15;  trust,  80. 
Schmidt  e.  Bauer,  neg.  24,  86,  89;  pi.  148. 

V.  Iowa  K.  of  P.  Ins.  Asso.  ins.  227. 
Schneider  e.  Detroit,  app.  801;  high.  66. 

V.  Turner,  contr.  215-217;  ev.  416. 
Schonfield  «.  Turner,  ins.  228,  884. 
School  Land  Comrs.  e.  Wadhams,  charities, 

15,27. 
Schopp  9.  St.  Louis,  high.  25;  in].  104. 
Schroeder  v.  Chicago  &  A.  R.  Co.  m.  &  s.  40, 

81,  107,  112,  151;  neg.  71:  tr.  196. 
e.  Galland,  liens.  70. 
Schubert «.  J.  R.  Clark  Co.  neg.  21. 
Schultz  e.  Byers,  lateral  support,  4. 


Schultze  c.  Schultze,  alien,  18, 14;  partL  2. 
Schumaker  «.  St  Paul  &  D.  R  Co.  daai.  87; 

m.  &  s.  61;  prox.  c.  4,  17;  tr.  lOH. 
Schuster  e.  Weiss,  app.  885-887. 
Schuyler  e.  Hanna,  home.  29;  real  p.  89. 
Schuyler's  Steam  Tow-Boat  Co.  Be,  cts.  179. 
Schuylkill  River  East  Side  R  Co.  «.  Eeraey. 

dam.  160,  162. 
Schwenk  c.  Wyckoff,  assign.  11. 
Scott  e.  Eldridge,  abor.;  arrest,  19. 

9.  Toledo,  const  1.  145, 161,  166.  167. 
Scranton  Electric  Light  &  H.  Co's  Appeal. 

elect  L  2,  8;  eq.  28,  29. 
Scribner  o.  Henry  G.  Allen  Co.    See  Black  e. 

Hbnrt  G.  Allbn  Co. 
Seabury  e.  Croweil,  cost,  1;  ev.  844, 529;  psrtn. 

8,  14;  tr.  129. 
Seager  v.  McCabe,  dower,  7. 
Seaman  v.  Baughman,  pari.  1. 1;  sch.  19-21,  24. 
Sears  v.  Kings  County  JBlev.  R  Co.  contr.  47; 

ev.  840,  489. 
Seattle  Bd.  of  Trade  «.  Hayden,  h.  &  w.  95. 
Secretary  of  the  Treasury,  Re,  em.  d.  46. 
Seddon  o.  Rosenbaum,  contr.  66. 
V.  Virginia,  T.  &  C.  Steel  &  L  Co.  cts.  188, 

1&;  remoT.  9,  26. 
Seibert  e.  Minneapolis  &  St  L.  R  Co.  mort 

59,  62;  pi.  246. 
e.  Todd,  dower,  14. 
Seither  v.  Philadelphia  Traction  Co.  release,  3. 
Selden  «.  Jacksonville,  em.  d.  76;  inj.  109; 

max.  14. 
Sellers  «.  Texas  Central  R  Co.  deed,  40. 
Sellers  Chapel  M.  E.  Church,  Re,  deed,  2S;  real 

p.  16. 
SeUick  e.  Lake  Shore  &  M.  S.  R  Co.  neg.  5;  r. 

r.  47;  tr.  105. 
Seneca  Min.  Co.  e.  Secretaiyof  State,  const  L 

8^. 
Sesler  «.  Montgomery,  libel,  12;  max.  89,  40. 
Seville  e.  State,  consp.  7;  ev.  868,  854, 601,  618. 

619;  indict  28.  89;  prize  fighting,  1,  2. 
Seward  e.  Hayden,  time,  6. 
Seyk  e.  Millers  Nat  Ins.  Co.  ins.  802,  806,  807. 

816,844. 
Seymour  e.  Cummins,  action,  182, 154;  mun. 

corp.  148:  pL  175. 
Shackleford  t.  Hamilton,  h.  Ss  w.  88. 
Shand  «.  Central  Nat  Bank.    See  Aksrbs. 

Rowan. 
e.  Rowan.    See  Axbbs  «.  Rowak. 
Sharon  v,  Terry,  action,  148,  149;  cts.  143, 

165-167,  172, 178;  Judg.  124. 
Shattuck  V.  Watson,  contr.  194,  195;  duress,  1; 

estop.  82. 
Shaw  e.  Smith  (1)  bills  &  n.  6. 

e.  Smith  (2)  dam.  66;  sale,  41. 
Shea's  Appeal,  dower,  12,  18;  ev.  70. 
Sheanon   v.  Pacific   Mut  L.  Ins.   Co.  ins. 

811. 
Shear  e.  Box,  cost  21. 
Sheehy  e.  Blake,  pL  49;  reL  soc.  85. 
Sheers  e.  Stein,  inf.  15. 
Sheffield  First  Nat  Bank  e.  Merchants  Bank, 

remov.  8,  28. 
Shelby  v.  Clagett,  ev.  466;  high.  101,  151,  152; 

wit  87. 
Shdbyville  Water  Co.  e.  People,  Craddick,  ev. 

198;  tox,  87, 141. 
Shelden  v.  Fox,  counties,  28. 
Sheldon  v.  Blanvelt,  attach.  6;  conflict,  70. 
Sheldon  Axle  Co.  e.  Standaid  Axle  Works, 

pat  15. 


Table  of  Cabbs  Diobbtbd. 
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Shell  «.  Duncan,  dower,  2,  29;  ev.  215;  borne.  I 

21. 
Shellenberger  v.  Ransom,  desc.  4;  ev.  216;  y.  & 

p.  58. 
Shelton  v.  On,  home.  8. 
Sherman,  Re.    See  Mbtbr,  Be, 

V.  Menomonee River  Lumber  Co.  m.  &b.  46. 
Sherwood  v.  Moelle,  v.  &  p.  56. 
Shideler  «.  State,  crim.  1.  28. 
Shields  o.  Jacob,  v.  &  e.  64,  128. 
Sbinn  v.  Shinn,  judg.  108. 
Shinners  v.  Proprietors  of  Locks  &  C.  app.  89; 

CT.  757. 
Shipman  v.  Bank  of  the  State  of  New  York, 

banks,  48-50;  bills  &  n.  6;  not.  87. 
Shores  9.  Hooper,  desc.  6. 
Shryock  v.  Buckman,  lud.  s.  8. 
Shultz  V,  Wall,  inn.  18,  19;  max.  70;  tr.  152, 

208,209. 
Shuman  v.  Fort  Wayne,  const.  1.  197;  mun. 

corp.  81. 
Shupe  «.  Gollender,  sale,  48. 
Siegel  V.  Chicago  Trust  &  S.  Bank,  bills  &  n. 

19,  92. 
Sierra  Vista  VineyBrd  Co's  Appeal.    See  Ma- 

DBRA  iBRia.   DiBT.  BoiVDB,  Re. 

Sill  V,  White,  curt.  10;  levy,  7. 
Sillars  «.  Collier,  libel,  S6>87;  pi.  121. 
Silvers  «.  Traverse,  oontpt  12,  18,  22. 
Silverton  First  Nat.  Bank  v.  Walton,  ev.  617; 

fraud,  89;  insolv.  2. 
Simcoke  t.  Grand  Lodge  A.  O.  U.  W.  ins.  85, 

228. 
Simmonds  v.  Holmes,  ani.  15,  16;  app.  64,  212. 
Simmons  «.  Hill,  corp.  240,  241. 
V.  Spratt.  app.  291;  coten.  12-14;  ev.  812; 

parti.  18;  will,  124. 
Simmons  Hardware  Co.  «.  Waibel,  app.  176; 

receiv.  2,  7;  secrets,  1,  2. 
Simons  v.  Fisher,  banks,  88-85. 
Simrall  v.  Covington,  lie.  80,  86.  • 
Singer  v.  State,  const.  1.  198,  212. 
Sioux  City  &  St.  P.  R.  Co.  «.  Singer,  eject. 

9;  real  p.  10-12,  56. 
Sipe,  Be,  lie.  40. 
Sizer  o.  Quinlan,  ease.  48. 
Skelly  o.  Bristol  Sav.  Bank,  aasump.  18;  bills 

&n.  116. 
Skinner  o.  Harrison  Twp.  charities,  8,  24;  ev. 

15,  485;  trust,  27;  will,  70. 
9,  Henderson,  bridg.  1;  counties,  28,  24;inJ. 

91. 
Skoglund  V,  Minneapolis  Street  R.  Co.  action, 

70. 
Skottowe  «.  Oregon  S.  L.  &  U.  N.  R.  Co.  car. 

179, 186.  190;  dam.  Ill,  128;  ev.  756. 
Slatterv  «.  O'Connell.  neg.  107;  tr.  211. 

V.  Wason,  trust,  53-55. 
Slayton  «.  Marshall    See  Statb  9.  Mabsecall. 
Slegel «.  Herbine,  action,  94;  cloud,  4;  deed, 

41; Jail,  1;  max.  22;  real  p.  18. 
Sloan  V,  Cobum,  dam.  188;  ev.  618;  tr.  241. 

«.  Williams,  assign.  16;  dower,  10. 
Small  0.  Kennedy,  ludg.  17;  pi.  178,  285. 
Smetburst    v.     Independent    Congregational 

Church,  app.  89;  dam.  88;  high.  106, 120. 
Smith  V.  Ayrault,  action,  109;  contr.  268;  cts. 

184;  ev.  848;  Judg.  96;  partn.  44. 
V,  Ber^ngren,  dam.  65. 
«.  Borden,  judg.  49. 

9.  Burrus,  ev.  125,  822;  libel,  70;  mal.  pros.  6. 
9.  Carroll,  gam.  18;  pi.  222. 
9.  Chamberlain,  car.  5;  civ.  r.  8,  9;  ev.  806. 


Smith  9.  Clews,  custoni,  11;  ev.  379. 
9.  Davenport,  inf.  29. 
9.  Farra,  compr.  2. 
i,  9.  Fife  (Wash.).    See  Smith's  Ebtatb,  Re. 
9.  Georgia  P.  R.  Co.  ear.  189. 
9.  Kanawha  County  Ct.  prox.  c.  27. 
9.  Nashville,  lie.  24,  25. 
9.  National  Benefit  Soc.  ev.  605,  628,  687, 

764;  ins.  231. 
9.  Niagara  F.  Ins.  Co.  app.  89;  ev.  246;  ins. 

97,  188,  247,  261. 
9.  Olmstead,  will,  87. 
9.  Osage,  adv.  pos.  8;  estop.  4. 
9.  Pedigo,  estop.  46;  rel.  soc.  4,  14-16. 
9.  Phoenix  Ins.  Co.  ins.  123. 
9.  Proctor,  sch.  18. 
9.  Reeder,  fore.  e.  1,  7. 
9.  Rentz,  ev.  829,  846. 
9.  Smith  (Mich.)  libel,  6,  48.  74,  84. 
9.  Smith  (Ga.)  h.  &  w.  22. 
9.  Wesoot:,  mun.  corp.  170. 
9.  Western  R  of  Ala.  act  of  God,  1« 
Smith's  Appeal,  ex.  A  ad.  4,  5. 

Estate,  Be,  h.  &  w.  Sa 
Smithers  9.  junker,  bills  &  n.  119.  | 

Smithwick  9.  Hall  A  U.  Co.  m.  &  s.  188;  neg. 
61,62. 
9.  Mosby.    See  Read  9.  Mobbt. 
Smythe  9.  Bprague,  insolv.  62. 
Snashall  9.  Metropolitan  R  Co.  conflict,  65; 

h.  &  w.  105;  release,  1. 
Sneeden  9.  Harriss,  mal.  pros.  8, 18;  max.  67. 
Snell  9.   Chicago,  contr.  875;  corp.  46,  267; 
Stat.  59,  lO;  toll  r.  1-6. 
9.  Levitt,  ease.  50,  51;  real  p.  65. 
Snider  9.  Baer,  will,  108,  109,  112. 

9.  St.  Paul,  mun.  corp.  141. 
Snoddy  9.  American  Nat.  Bank,  contr.  220. 
Snow  9.  Mt  Desert  Island  Real-Estate   Co. 

bound.  16. 
Sellers  9.  Sellers,  adv.  pos.  22;  flsheries,  8,  9. 
Somers  9.  Metropolitan  Elev.  R.  Co.  em.  d. 

108. 
Sondheim  9.  Gilbert,  bills  &  n.  14,  71;  conflict, 

82.  88;  contr.  219. 
Sontag  9.  Bigelow,  adv.  pos.  14,  29;  eject.  1. 
Soper  9.  Manning.    See  Tuck  9.  Makniko. 
Southall  9.  Parish,  compr.  7;  pi.  21;  p.  &  s. 

28;  usury,  1. 
Southard  9.  Curley.  ev.  821. 
South  Baltimore  Co.  9.  Muhlbacb,  app.  94; 

contr.  84;  p.  &  a.  5;  tr.  261;  wit  21. 
Southbridge  Sav.  Bank  9.  Mason,  app.  249; 

fix.  21-28. 
South  Carolina  S.  B.  Co.  9.  South  Carolina  R. 

Co.  nuis.  84. 
South|Covington  &  C.  Street  R  Co.  9.  Berry. 

const.  1. 181;  inj.  96;  st.  r.  25. 
Southern  Kansas  R.  Co.  9.  Sanford,  car.  92; 

tr.  176. 
Southern  P.  R.  Co.  v.  Dufour,  app.  62,  75; 
waters,  120,  121. 
9.  Ferris,  ded.  22;  inJ.  122. 
South  Florida  R.  Co.  v.  Rhoads,  car.  8,  102; 

n.  t.  4;  pi.  100;  tr.  112,  161. 
South  Nashville  Street  R.  Co.  9.  Morrow,  ev. 

76;  tax,  65, 108,  109,  139,  188. 
Southwestern  Teleg.  &  Teleph.  Co.  v.  Robin- 
son, teleph.  7. 
Southworth  9.  Edmands.  tax,  125, 165-167, 182. 
Spaight  9.  McGovern,  ani.  7-9. 
Spain,  Be,  com.  56,  57. 
Spalding  9.  Ewing,  contr.  189. 
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Sparks  9.  Despatch  Tngisfer  Co.  corp.  65;  ot. 

407.  ^ 

Sparrow  v.  Pond,  leTy,  4. 
Spaulding  v.  Bemhaitl,  hoi.  8. 
V.  Harvey,  suhr.  3. 
V,  Peabodv,  mun.  corp.  116. 
o.  Penns^lTaDia  Co.  dam.  108. : 
Speakership,  Be,  legis.  9;  offr.  76. 
Spect «.  Spect,  mort.  26. 
Speer  «.  Athens,  const.  1. 164;  ev.  259;  high.  86- 

88;  pub.  imp.  19;  stat.  8. 
Speier  9.  Opfer,  h.  &w.  77. 
Spellman  «.  Lincoln  Rapid  Transit  Co.  car.  1, 

57;  ev.  175. 
Spencer  «.  Allerton,  bills  &  n.  45;  ev.  402. 
V,  Andrew,  app.  89;  high.  88-85. 
9.  Pollock,  h.  &  w.  29. 
Sperb  V.  McCoun,  ex.  &  ad.  44;  set,  6. 

V.  Metropolitan  Elev.  R  Co.  dam.  201-208. 
Spicer  0.  Chesapeake  &  O.  R.  Co.  r.  r.  68,  78, 

98. 
Spickler,  Be,  com.  45;  const  1.  87;  hab.  c.  7. 
Spies  V,  Chicago  &  £.  L  R.  Co.  mort.  11,  29- 

81;  pL  41. 
Spokane  Truck  &  D.  Co.  «.  Hoefer,  dam.  6; 

neg.  6. 
Spooner  «.  Phillips,  life  ten.  12. 
Sprague  v.  Warren,  contr.  208-210. 
Springer  «.  Chicago,  em.  d.  101,  102;  ev.  367, 

868,708. 
Springfield  F.  &  M.  Ins.  Co.  «.  Winn,  ins. 

845. 
Springfield  First  Nat  Bank  0.  Skeen,  bills  & 

n.  27;  ev.  416. 
Spring  Garden  Bank  0.  Hulings  Lumber  Co. 

corp.  91. 
Spring  Valley  Waterworks  v,  San  Francisco 
City  &  County,  action,  108;  cts.  67;  wa- 
ters, 156-161. 
Spry  «.  Williams,  ins.  826. 
Spycher  «.  Werner,  nov.  8,  4. 
Stamford  v.  Stamford  Horse  R.  Co.  high.  56; 

inj.  Ill,  112;  st.  r.  1. 
Stamm  v.  Bostwick,  alien,  17. 
Stanbrough  9.  Cook,  remov.  12,  18. 
Standard  OH  Co.  «.  Gilbert,  p.  &  a.  2. 
«.  Lane,  liens,  43. 
«.  Swan,  ev.  655. 

V.  Tiemey,  dam.  112;  ev.  718,  734,  755;  neg. 
16. 
Standiford  v.  Standiford,  deed,  18;  max.  68. 
Stanley  «.  McElrath,  app.  287:  bills  <&  n.  58, 
104, 105;  ev.  14;  int.  44. 
«.  Stanley,  lim.  ac.  60,  61. 
V.  Wabash,  St.  L.  &  P.  R.  Co.  com.  9;  stat 
145. 
Stannard  «.  Meriden  F.  Ins.  Co.    See  Essbx 

Sav.  Bank  c.  Mbbidkn  F.  Ins.  Co. 
Stansbury  t>.  Hubner,  real  p.  8. 
Stanwood  9,  Maiden,  high.  155. 
Staples  V.  Schmid,  dam.  17;  ev.  104, 105;  false 

imp.  14. 
Starck  tj.  Union  Central  L.  Ins.  Co.  Ins.  842. 
Starratt «.  Mullen,  assump.  8;  ev.  65;  pi.  219. 
SUte  V.  Armstrong,  crim.  1.  22;  ev.  834,  335, 
763;  indict  3,  7;  libel,  1.  80;  max.  53; 
tr.  100. 
V,  Bagwell,  indict.  81. 
«.  BiAer,  gr.  jury,  2. 
V.  Barnes,  pard.  1,  2. 

V.  Bennett,  indict.  2.  5,  28-30;  stat  66,  79. 
«.  Benton.    See  Statb  v.  Hill. 
«.  Biltick,  h.  &  w.  3,  4,  6. 


State  «.  Black,  app.  49;  assault  19. 
c  «.  Boe.    See  Statb  v.  Voss. 
«.  Boneil,  crim.  L  18.  86;  lot,  2. 
«.  Boston  Club,  clubs  1;  intox.  3,  30. 
«.  Bowers,  crim.  1.  11,  12. 
«.  Brady,  libel,  7, 10,  79. 
9,  Brewer,  bast  2,  3. 
«.  Brunson.    See  Statb  9.  Brbweb. 
«.  Burbee,  app.  806;  ev.  677;  tr.  101;  wit.  68. 
9,  Burirdoerfer,  app.  16;  const.  1. 68, 194;  stat 

45.  54,  129. 
«.  Burt,  n.  t.  24;  wit  72. 
«.  Bush,  indict  20;  stat  74;  v.  &  e.  28. 
9.  Butte,  ev.  107;  health,  8;  indict.  21. 
9.  Calhoun,  coram  nobis,  1-8;  ev.  541,  629. 
«.  Carter,  app.  112. 
9.  Chapman,  app.  52,  166;  com.  42;  cts.  115; 

ev.  79:  intox.  60;  tr.  41. 
9,  Chicago,  B.  &  Q.  R.  Co.  remov.  2,  8. 
9,  Chicago.  M.  A  St.  P.  R  Co.  ev.  774; 

high.  80,  31,  41;  indict.  14. 
9.  Chichester,  v.  &  e.  122. 
9.  Collins,  bicycle,  1. 
9,  Conery.    See  Statb  9.  Voss. 
9.  Cooler,  const  1.  28;  crim.  L  85;  J.  p.  1 ;  n. 

t  18. 
o.  Cornish,  poor,  1. 
9.  Creeden,  com.  27,  84;  intox.  21. 
9.  Cutshall,  big.  1,  2. 
9,  Dalrymple,  tax.  211,  212. 
V.  Davis,  fore.  e.  2. 
9,  Dowell,  crim.  1.  4;  max.  86;  rape. 
9.  Easton  Social,  L.  &  M.  Club,  clubs,  2; 

intox.  82. 
9.  Eaves,  crim.  1.  28;  intox.  55. 
9,  Emert,  com.  48. 
9.  Farmers    Social,  L.  &  M.  Club.     See 

Statb  9.  Easton  Sogeal,L.  &  li.  Club. 
9.  Fire  Creek  Coal  &  C.  Co.  const  L  135. 
9.  Fulker,  com.  88,  88. 
9,  Geer,  com.  80;  game,  8. 
9.  Georgia  Co.  cred.  b.  8, 11;  tax.  103, 164 
9.  Gibbs,  app.  2X5,  828;  oontin.  9;  ev.  261, 

760.  889. 
9.  Gilman.  intox.  1;  max.  21. 
9.  Goodwill,  const.  1.  188, 134:  max.  61,  62. 
9.  Harrison,  app.  150,  170;  con  tin.  10;  crim. 

1.  5-7;  n.  t  13-16,  38. 
9.  Harrub,  com.  29;  stat  48. 
9,  Hasledahl,  indict  1,  8;  tr.  47. 
9.  Hill,  offr.  78. 
9.  Hirsch,  ev.  16;  intox.  48.  49. 
9,  Hoover,  m.  &  s.  12. 
9.  Hope.  app.  78,  199;  tr.  50,  54. 
9.  Horacek,  intox.  81. 
9,  Hudson,  cts.  21,  22. 
9,  Hull,  ev.  664;  n.  t  6;  tr.  74. 
9,  Hunter,  arrest,  8-10,  16;  nuis.  1. 
9.  Indiana  <&  I.  S.  R.  Co.  car.  226-228;  com. 
I      12;  const  L  125, 142;  ev.  83;  fines,  2;  pen- 

alties,  3;  stat  154;  tr.  137. 
9,  Intoxicating  Liquors,  intox.  28. 
9,  Jackson,  extrad.  6,  7. 
9.  Kahler.    See  Statb  9,  Voea 
V.  Kaiser,  contpt  1,  8, 18. 
9,  Eief,  conflict  66. 
9,  Eittelle.  intox.  88;  not.  38. 
€.  Leese,  offr.  74. 
9,  Lewis  (Ohio)  arrest.  15. 
9.  Lewis  (N.  C.)cU.  97-99;  ev.  184;  offr.  II61 
9,  Lewis  (Ind.)  fisheries,  12, 14;  stat  32. 
o.  Lingerfelt,  bail,  2. 
9,  McAfee,  arrest  12, 13;  assauU,  8. 
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State  t.  McFetridge,  bonds,  14;  def .  47;  embez. 

1;  Int.  85,  87;  offr.  91;  pub.  money,  1-5. 
«.  McGonigle,  dt.  of  inst.  6;  estop.  74;  ey. 

260;  p.  As.  6,  7. 
«.  Marsball.  debt;  food,  1.  • 
«.  Massey,  stat.  170. 
«.  Mathers,  ev.  554. 
9.  Matthews,  deed,  6;  false  pre.  1,  3;  max. 

71;  mort.  2. 
9.  Melvin.    See  State  v.  Habrub. 
«.  Michael,  tr.  97,  98;  wit.  1,  8. 
9.  Minor.    See  State  o.  Goodwill. 
9.  Moiand.    See  State  v.  Randolph. 
9.  Morton,  wit.  71,80. 
9,  Mounts,  olTr.  40:  stat.  14;  time,  9. 
9.  Murphy,  ev.  875;  forg.  8;  indict.  24,  88. 
9.  Narragansett,  corp.  11 ;  mun.   corp.   5  ; 

town,  2. 
9.  Neis,  intox.  85. 

9,  Nelson,  app.  106;  ev.  906.  \ 

9.  Norman,  larc.  8;  tr.  828. 
9.  O'Rourk,  Sunday,  4. 
9.  Pennoyer,  const.  1.  98. 
9.  Phipps,  com.  2;  consp.  10;  corp.  820. 
«.  Potts,  bribery,  2;  indict.  25;  tr.  269;  wit. 

67. 
9.  Powell,  indict  9;  larc.  1. 
9,  Randolph,  const.  1.  96. 
9.  Ray,  ticket  brokers. 
9.  Redwood  Falls  Bldg.  So  L.  Asso.  bldg. 

asso.  4;  tax,  58. 
9.  Richards,  com.  49;  max.  67. 
9,  Robbins,  const  1.  156;  gam.  2,  8. 
•.  Robertson,  mun.  corp.  79,  80. 
9,  Robinson,  lie.  82. 
9.  St  Paul  Union  Depot  Co.  tax,  57. 
9.  Schlemmer,  bakezy;  const  1.  117,  192. 
«.  Schweitzer,  aband.  1, 2;  ey.  72, 78, 89,  252, 

288.  528,  751,  877;  indict.  86. 
9,  Scoggins,!  tntox.  89,  42. 
9.  Soougal,  banks,  1;  const  1 94, 172;  def.  24. 
9.  Smith,  tr.  52. 
«.  Snow,  const  L  176;  food,  5;  indict  84; 

stat  50. 
•.  Steele,  assault,  16;  inn.  4-12. 
•.  Stowe,  app.  152;  n.  t  26,  27. 
9,  Tamler,  crim.  1.  21;  indict.  16. 
9,  Tanna.    See  State  «.  Voss. 
9,  Tenant,  bldgs.  7;  ev.  43;  max.  62;  mun. 

corp.  44 
«.  Tutty,  conflict,  45-47;  contr.  866;  h.  &  w. 

1, 18;  remov.  6. 
9.  Vandersluis,  const.  1.  99,  100. 
9.  Voss,  contpt  28. 
9,  Wabash  R.  Co.  corp.  108. 
9.  Ward.    See  State  «.  Tdttt. 
•.  Wheeler,  forg.  2. 
•.  Wiggin,  const  1.  107. 
«.  Wilson,  n.  W  12;  tr.  885. 
9,  Womble,  const  1.  81;  stat.  176. 
9,  Workman,  carry,  w.  1,  2;  const.  1.  79. 
Btate,  ex  rel.  Adams  County,  «.  Cunningham, 

atty-gen.  8:  cts.  84,  78,  74;  dec.  dist 

1,  10,  18;  ev.  12,  20;  stat.  88. 
Attorney-General,  9.  Fidelity  &  C.  Ins.  Co. 

corp.  5,  821,  822,  824,  825. 
Attornev-G^neral,  v,  Johnson,  cts.  81;  mand. 

46,  '67;  offr.  70-72. 
Attorney-General,  v,  Madison  Street'R  Co. 

corp.  291. 
Attorney-General,  «.  Savage,  offr.  77. 
Attorney-General,  v.  Toledo,  mun.  corp.  112; 

stat.  98. 


State,«rrtf^.  Attorney-General,  0.  Western  Union 

Mut  L.&  A.  Soc.  corp.  821,  826;  ins.  8. 
Baltzell,  9.  Stewart,  const  L  42, 169;  em.  d. 

6,  50;  stat  70. 
Bashe,  9,  Boyce,  action,  184. 
Baxter,  «.  Ellis,  quo  w.  8;  v.  A  e.  88, 102. 
Bayha,  v.  Kansas  City  Ct  of  App.  app.  109; 

cts.  72;  mand.  8. 
Benton,  v.  Elder,  mand.  15;  v.  &  e.  117.  118. 
Boyle,  V,  Board  of  Examiners,  v.  &  e.  5,  18, 

19,80. 
Briesen, «.  Barden,  v.  &  e.  82,  95,  96. 
Charleston,  C.  &  C.  R.  Co.  v.  Whitesides, 

const  1.  28;  mand.  ^  5,  81;  tax,  22; 

town,  17.  • 

Childs,  V.  EQchli,  parL  1. 16. 
Clapp,  V.  Minnesota  Thresher  Mfg.  Co.  corp. 

6,  282-284;  def.  25;  quo  w.  2. 
Clark,  9.  Haworth,  sch.  1,:  11, 27-82. 
Clements,  «.  Humphreys,  offr.  82,  55. 
Clover,  9,  Ladies  of  the  Sacred  Heart,  corp. 

44. 
Cochran,  v.  Winters,  com.  44. 
Colcord,  9,  Toung,  cts.  108;  mand.  7. 
Cope,  0.  Foraker,  v.  &  e.  101 
Corwin,  «.  Indiana  &  O.  Oil,  G.  &  M.  Co. 

com.  18, 19. 
Covenant  Mut.  Ben.  Asso.  9,  Root,  ins.  1,  10. 
Cromelien,  v.  Boyd,  cong.  8;  mand.  17. 
Curtis,  V.  Brown  &  S.  Mfg.  Co.  cas.  cert; 

const.  L  12,  78, 180, 178,  209, 210;  corp. 

40,41. 
Custer  County  Agric.  Soc.  &  L.  S.  Exch.  o. 

Robinson,  agri.  soc.  1,2;  mand.  25;  stat 

40;  tax,  17. 
Darcy, «.  Darcy,  tax,  118. 
Davidson,  «.  Gorman,  tax.  200. 
Dempsey,  9.  Newark,  stat  105, 114. 
Dickinson,    «.  Neely,  bonds,  47;  tax,   21; 

town,  4,  6. 
DoUard,  «.  Hughes  County,  cert.  8,  4,  9-11; 

counties,  4-6. 
Duke,  9,  Central  N.  J.  Teleph.  Co.  em.  d. 

49,  56;  teleph.  6. 
Dyrenfurth, «.  Baltimore  &  O.  R  Co.  tr.  193. 
Fleming,  9.  Crawford,  oong.  1, 2;  mand.  18, 

14,  22;  offr.  26. 
Foster,  «.  Central  N.  J.  Teleph.  Co.    See 

State,    Duke,    «.    Csntbal    N.   J. 

Fowler,  «.  Finley,  attys.  6,  7, 11,  12. 
Gautier,    o.    Hudson   County  Freeholders. 

See    State,    Mangles,   9.    HuDsosr 

County  Freeholders. 
Goodsill, «.  Woodmanse,  banks,  2, 8:  stat  49. 
Goodwin,  9,  Nelson  County, bond8,84;  cts.  75. 
Grady,  9,  Chicago,  M  &  N.  R.  Co.  mand. 

»$.  87,  56. 
Greeley  County,  9,  Milne,  offr.  98. 
Hart,  9.  Scott    See  State,  Paul,  «.  Glou- 
cester County  Circuit  Ct.  Jur'-s. 
Hartford,  «.  Craig,  mun.  corp.  171;  offr.  88. 
Hastings,  9.  Smitb,  offr.  20,  60-^2,  59,  60. 
Henderson,  9.  Le  Sueur,  tax.  94. 
Hitchcock,  «.  Hewitt,  offr.  68,  68,  76. 
Holt,  9.  Denny,  const.  I  57,  61,  63,  89,  90; 

stat  2,  26,  27. 
Hovey,  «.  Noble,  cts.  64. 
Jameson,  v.  Denny,  const  1. 55, 56, 58, 62, 68. 
Janney,  «.  Housekeeper,  ev.  100,  148;  phys. 

8,4. 
Kellogg,  9.  Eausss  Mercantile  Asso.  lot,  1, 

4. 


ise 
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State,  ex  rd,  Eohler,  «.  Cincfnnati,  N.  O.  ft  T. 

P.  R.  Co.  See  Statb,  Eohlbr,  «.  Cin- 
cinnati, W.  ft  B.  R.  Co. 
Eobler,  «.  CiDcinnati,  W.  &  B.  R  Co.  car. 

867,  868;  com.  6. 
Lamb,  «.  Cunningham,  action,  18;  eta.  85; 

elec.  diBt  9, 11,  22-24. 
Law,  9.  Saxon,  y.  ft  e.  97. 
Leeds,  «.  Atlantic  City,  mand.  40,  41,  66; 

offr.  109. 
Leese,  t.  Chicago,  B.  ft  L  R.  Co.  corp.  815, 

816. 
LitUe,  0.  Mitchell,  oflfr.  64;  stat.  184. 
Lyaona,  e.  Ruff,  offr.  87. 
McCarty,    o.   Kelson,    aaaump.    26,    86; 

maiid.  27. 
Main,  «.  Crounse,  stat  11. 
Manffles,  «.  Hudson   County   Freeholders, 

dam.  161, 182, 188;  em.  d.  86,  91. 
Matranga,  e.  Brlogier,  contin.  1;  eta.  89; 

crim.  1.  16,  26;  mand.  10. 
Matranga,  «.  Marr,  cert.  1. 
Menger,  e.  Lauer,  n^.  56,  68,  87. 
Mize,  f>.  McElroy,  t.  ft  e.  77.  ^^ 

'  Morris,  «.  Bulkeley,  legis.  10;  offr.  48;  quo 

w.  1,  7. 
Morris  ft  E.  R.  Co.  «.  Orange.    See  Statb, 

KoRTH  Obanqb  Baptist  Church,  «. 

Orangb. 
North  Oranse  Bapt&t  Church,  «.  Orange, 

contr.  Ivljpublication,  1. 
O'Connor,  e.  Wolfer,  crim.  1.  49,  50. 
Olson,  «.  Brown,  house  of  c.  1,  2;  tr.  8. 
Paul.    «.   Gloucester  County    Circuit   Ct. 

Judge,  const.  1.  68;  intox.  8,  17,  18; 

max.  21;  stat.  51,  111. 
Pennell,  o.  Armstrong,  counties,  1-8. 
Ferine,  «.  Van  Beek,  app.  195;  offr.  8,  5,  6, 

8,  79;  pi.  221. 
Peters,  «.  Davidson,  women. 
Phelan,  e.  Walsh,  ev.  196-198;  ▼.  ft  e.  54. 

59,  75.  76,  79,  80,  86. 88,  94,  98,  99, 108, 

111-113. 
Railroad  ft  W.  Commission  t?.  Chicago,  St 

P.  M.  ft  O.  R  Co.  com.  24. 
Ransom,  e.  Black,  t.  ft  e.  2,  84,  57,  66, 84. 
Rhodes,  e.  Saunders,  eq.  1,  5;  in].  88;  nuis. 

45;  tr.  16. 
Riley,  e.  Trenton,  mun.  corp.  80;  tr.  18. 
Rotwitt,  0.  Hickman,  appro.  7. 
St.    Paul,  M.   ft  M.  R.  Co.  e.  Hennepin 

County  Dist.  Ct  r.  r.  18. 
Saneer,  «.  Henry.    See  Statb,  Phblan,  «. 

WALBH. 

Sherman,  e.  George,  const  1.  46,  54;  offr.  15. 
Sisters  of  Charity,  e.  Chatham,  tax,  96. 
Snell,  9.  Warner,  mun.  corp.  8. 
Stockton,  V.  Somers  Point,  stat  115. 
Summerfleld.  o.  Clarke,  notary,  1;  offr.  2. 
Taylor,  9.  Eidson.  sch.  28. 
Taylor,  ».  Sullivan,  offr.  7,  42;  quo  w.  6. 
Taylor,  v,  Warrick  County,  mand.  45. 
Terre  Haute,  «.  Eolsen,  app.  28;  const.  1. 

65;  eta.  89;  mun.  corp.  169;  stat  44,  94- 

96. 
Torryson,  e.  Orey,  const.  I.  2. 
Trenton  Horse  R.  Co.  f>.  Trenton,  corp.  51 ; 

cts.  60;  ev.  56;  mun.  corp.  65;  at  r.  26. 
Van  Amringe,  e.  Taylor,  offr.  110;  v.  ft  e. 

88,89. 
Waggoner,  9.  Russell,  mand.  74;  v.  ft  e.  70. 
Walden,  «.  Vanosdal,  pari.  1.  6, 11,  18. 
Walsh,  «.  Hine,  sch.  12. 18. 


State,  «B  r«<.  Watson,  t.  Standard  Oil  Go.  cootr. 
246;  corp.  4,  61;  Um.  ac.  76. 
Weiss,  e.  Edgerton  School  Board,  const.  !• 

9;  ev.  45;  pi.  55, 199;  acb.  88-86. 
Wiesenthal,  v.  Denny,  mun.  corp.  19-23. 
Wine,  9.  Keokuk  ft  W.  R.  Co.  Judg.   54; 

tax,  68,  64. 
Wood,  «.  Simmons  Hardware  Go.  stat  23; 

wit  57,  59. 
Worrel,  9.  Peelle,  ev.  287;  offr.  21,  22,  85; 

pi.  259. 
Worrell,  «.  Carr,  appro.  6;  offr.  94. 
Tancey,  «.  Hyde,  const  L  47;  cts.  41;  offr. 
48;  stat  72. 
State  Ins.  Co.  «.  Schreck,  app.  180,  181;  eT. 

882;  ins.  99, 160,  161,  86. 
State  Sode^  of  the  Cincinnati's  Appeal.    Bee 

Be  WABHmaTOB  Mohumbmt  Fund. 
Staton  e.  Norfolk  ft  C.  R.  Go.  em.  d.  196; 

max.  62;  r.  r.  129. 
Staub  «.  Eendrick,  car.  287. 
Staver  «.  Locke,  guar.  8. 
Stedman  o.  United  States  Mut  Accl.  Asso. 

ins.  90. 
Steeg  e.  St  Paul  City  R.  Go.  car.  142. 
Steele.  Holladay,  eta.  84;  def .  18;  pL  189. 
Steele  e.  German  Ins.  Co.  ins.  18,  255,  281:  tr. 
215. 
«.  Sioux  Valley  State  Bank,  v.  ftp.  55. 
Steffenson  e.  Chicago,  M.  ft  St.  P.  K.  Co.  m. 

ft  8.  156. 
Stegere.  Arctic  Refrigerating  Go.  liens,  16,  66. 
Stelz  e.  Schreck,  h.  ft  w.  W6. 
Stensgaard  e.  St  Paul  Real  Efitate  Title  Ina. 
Co.  app.  61, 177,  214;  ev.  208;  ins.  SO, 
98;  tr.  295. 
Stephens  e.  St  Louis  ft  S.  F.  R  Co.  ev.  446; 

remov.  11. 
Stephenson  e.  Repp,  action,  89. 

«.  Southern  Pac.  Co.  m.  ft  s.  207.  . 
Sterger  e.  Van  Stolen,  neg.  45;  nuis.  S. 
Sternberg  e.  State,  car.  2r7. 
Stemberger  e.  Cape  Fear  ft  Y.  Y.  R.  Co.  car. 

889. 
Steusoff  «.  Stete,  Lacour,  offr.  4.  / 
Stevens  e.  Carson,  ev.  286,  287. 
•.  Lndlum,  estop.  28,  58. 
e.  Nichols,  neg.  22,  85;  priv.  r.  2. 
e.  Philadelphia  Ball  Club,  bills  ft  n.  25. 
9.  St  Mary's  Training  School,  in].  86. 
Stevenson  e.  Colgan,  stat  84. 
Stever  e..People'8  Mut  Aod.  Ins.  Aaso.  ins. 

8l6. 
Stewart «.  Cincinnati,  W.  ft  M.  R  Co.  ev.  866, 
648.  818;  r.  r.  29-81;  tr.  816. 
e.  Gorter.  1.  ft  t  82,  88. 
«.  Powell,  will,  26. 
e.  Robinson,  partn.  58. 
e.  Stone,  contr.  280;  ev.  145. 
e.  Yandervort,  h.  ft  w.  2,  28;  max.  45;  stat. 
167. 
Stewart's  Estate,  Bb,  int  47;  tax,  205,  206. 
Steyner,  Be.    See  Olban,  Be. 
Stinson  e.  Lee,  bills  ft  n.  58. 
Stockton  e.  Central  R  Co.  of  N.  J.  corp.  34, 
49;  eq.  27;  ini.  60;  r.  r.  7. 
e.  Powell,    bds.  2,   8;  bonds,   80;  com.  8; 
counties,  22;  cte.  49;  ev.  811;  seal,  8; 
V.  ft  e.  8, 107-109. 
Stoelkere.  Thornton,  ins.  221.  222,  224. 
Stokes  9.  Anderson,  contr.  197;  deed,  11. 
Stone  e.  Fireman's  Ins.  Co.    See   Stonb  h 
HOWABD  1h8.  Co. 
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BtODe  f>.  Granite  State  F.  Ins.  Co.    See  Stohb 

V.  HowABD  Inb.  Co. 
9.  Hammell,  lim.  ac.  98;  p.  &  8.  21» 
V.  Howard  Ins.  Co.  ios.  149-145. 
«.  Mntual  F.  Ids.  Co.  gam.  9. 
StoDer  0.  Rice,  bound.  24;  state,  2. 
Btorey  ».  Storey,  h.  &  w.  154,  iea-166. 
Blowers  «.  Postal  Teleg.  Cable  Co.  em.'  dl 

135. 
Btrafford  9.  Sharon,  const.  1.  80. 
BtrattOD  «.  Currier,  waters,  81. 
V.  Dibrell.    See  Dibrell  v.  Lanier. 
«•  Pbysio-Medical  Institute,  charities,  42,  48; 

cost,  11. 
BtrauVs  Appeal.    See  Osborn's  Estatb,  Be. 
Btreet  v,  Johnson,  ev.  108;  pi.  161. 
Btreissguth    v.    National    German-American 

Bank,  banks,  79. 
Btrlcker  «.  Leathers,  car.  280;  dam.  28. 
Btringer  9.  Frost,  app.  87;  ev.  787;  neg.  55, 

85:  tr.  846. 
Btringham «?.  Stewart,  m.  &  s.  188. 
Btrough  9.  Wilder,  deed,  2;  ev.  218. 
Btuart  9.  Cunningham,  peddlers,  5. 
Btuart  First  Nat.  Bank  9.  HoUingswortb, 

home,  15;  pay.  24,  25. 
Btubbings  c.  Evanston,  dam.  157;  em.  d.  51; 

1.  &  t  88. 
Btnder  9.  Bldstein,  sale,  24. 
BtuU  9.  Harris,  contr.  887;  h.  &  w.  87, 108; 

lim.  ac.  68. 
Btults  9.  Sale,  home.  6. 
Sturges  9.  Moran.     See  Sohutlxb's  Stbax 

Tow-BoAT  Co.  Re, 
Suau  9.  Caffe,  h.  &  w.  98. 
Suburban  Light  A  P.  Co.  9.  Boston,  elect.  1. 6; 

hiffh.  iB;  Stat.  151. 
Suffolk  Bay.  Bank  9.  Boston,  bonds,  40-48. 
Sugar  Trust  Case,  Be,  contr.  240,  241;  corp. 

286,  287;  tr.  87. 
Suegs  9.  Trarelers  Ins.  Co.  ins.  886,  887. 
BullTvan  9.  Clifton,  liens,  10, 11. 
9.  Hall,  app.  186;  attys.  15;  oath,  5. 
9.  Haug,  app.  1,  2;  const.  1.  72. 


Sulliyan  9.  Hergan,  contr.  178;  max.  20,  28, 

51. 
9.  Maine  C.  R  Co.  Sunday,  20. 
9.  Old  Colony  R.  Co.  car.  54,  55. 
i    9.  Zdner,  lateral  support,  2;  max.  14. 
Summer  9.  Mitchell,  ack.  4-11;  app.  181;  const 

1.  29:  ev.  4.  95,  194,  195. 
Summerville  9.  Pressley,  const.  1.  121,  122; 

mun.  Corp.  42,  67;  max.  14,  6L 
Sumner  9.  Crane,  will,  44. 

9.  Darnell,  deed,  27,  47;  realp.  15. 
Supreme  Assembly  R.  S.  of  G.  F.  9.  Camp- 
bell, contr.  29;  ex.  &  ad.  81;  h.  &  w. 

51;  ins.  828,  882;  power,  2. 
Supreme  Council  O.  of  C.  F.  9.  Forsinger, 

ins.  288:  pi.  182. 
Supreme  Ct.  Comrs.  Be.    See  State,  Hoybt, 

9.  Noble. 
Supreme  Lodse  E.  A  L.  of  H.  9.  Owens,  sift,  T. 
Supreme  Lodge  E.  of  P.  9.  Knight,  bener. 

soc.  S-10;  dam.  8& 
Supreme  Sitting  O.  of  I.  H.  9.  Baker,  app.  176; 

Corp.  278;  pi.  92;  receiv.  10-12. 
Susquehanna  Fertilizer  Co.  9.  Malone,  er.  705; 

nuis.  5,  12,  57;  tr.  117. 
Sutton  9.vHiram  Lodge  No.  51, 1.  &  t  16, 17. 
Swain  9.  Schieffelin,  dam.  241. 
Swan80ii'9.  Missisiippi  &  R  R  Boom  Co. 

nuir.  82, 88. 
Sweeney;  WHunter,  assign.  18. 
Swee8ey.*9.  Sparling,  pub.  1.  5. 
SweemlOhio  Coal  Co.  m.  ft  s.  42, 82,  84. 
SwentEel  9.  Penn  Bank,  banks,  28-25. 
Swift  9.  Topeka,  Mcyde,  2,  8;  mun.  corp.  86. 

9.  Ward,^partn.  45. 
Swift's  Estete;- A,  tax,  208,  204,  207, 208. 
Swim  9.  Wilson,  tro.  4. 
Sykese.  PeoDle,eT.675;  stat  58;  wareh.  18-15. 
Symonds  9.^ones,  action,  96;  tradem.  24,  26. 
Synod  of  Dakota  9.  State,  appro.  20-22;  col- 
lege, 5;  const  1.  18;  contr.  868. 
Syracuse  Water  Co.  9.  Syracuse,  corp.  86; 

mun.  corp.  87,  97»  124, 125;  stat.  186; 

waters,  147. 


T. 


Tabert  9.  Cooley,  ev.  680. 

Taooma  9.  LUis,  assump.  39-41;  mun.  corp. 

85,  174,  175. 
Tacoma  Hotel  Co.  9.  Tacoma  Light  &  W.  Co. 

w  ft^sis  1 62 

Tafft  9.  Presidio  A;  F.  R  Co.  corp.  198, 199: 

ev.  242;  not.  24. 
Taggart  9.  Newport  Street  R  Co.  em.  d,  188; 

er.  41;  st.  r.  18-20,  24. 
Talamo  9.  Spitzmiller,  1.  &  t.  18,  19. 
Talbot  9.  Chamberlain,  dom.  1. 
Talbott  9.  Fidelity  &  C.  Co.  corp.  32a 

9.  Stemmons,  contr.  87. 
Talcott  9.  Philbrick,  y.  &  e.  65. 
Tallman  9.  Metropolitan  £lev.  R.  Co.  dam. 

196, 198. 
Tampa  Street  R.  &  P.  Co.  9.  Tampa  Suburban 

R.  Co.  cto.  108-118. 
Tappan  9.  Albany  Brewing  Co.  spec.  p.  21. 
9.  Boston  Water-Power  Co.  bound.  15;  pi. 

81,  205:  waters,  72. 
Tarkington  9.  Purvis,  contr.  838-841;  n.  t.  21; 

Y.  &  p.  12,  58. 


Tasker  9.  Stanley,  ev.  518, 567;  h.  St  w.  114. 

9.  Tasker.    See  Taskbb  9.  Stanley. 
Taylor  9.  EvansYille  &  T.  H.  R.  Co.  m.  &  s. 
118,  146, 197. 
9.  Millard,  ease.  10. 11;  parti.  11. 
9.  State,  Malloiy,  insolY.  19;  p.  &  s.  9,  19. 
9.  Street,  estop.  20. 
Taylor's  Estate,  Be,  checks,  19;  wit.  24 
Taylor  Mf?.  Co.  9.  Hatcher,  contr.  272;  dam. 

1,  52,  281-284;  pi.  112. 
Teachout  9.  Yan  Hoesen,  action,86, 107;  fraud, 

20. 
Teass  9.  St.  Albans,  adv.  pos.  17;  bound.  6,  7; 

CY.  241;  lim.  ac  1;  nuis.  46. 
Teel  9.  Tost,  judg.  5,  21, 115. 
Teftt  9.  Sternberg,  cto.  175-177. 
Temple  9.  Baker,  bills  &  n.  44,  48;  contr.  59. 

9.  Norris,  writ,  5. 
Templeton  9.  Linn  County,  const.  1. 191;  high. 

90. 
Ten  Eyck  9.  Pontiac.  O.  &  P.  A.  R  Co.  corp. 

180;  eY.  253,  811. 
Tennessee  Coal,  L  &  R  Co.  9.  Kyle,  m.  A  s.  66. 
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TenneflBee  Mfg.  Co.  v,  James,  contr.  323:  dam. 

eO;  inf.  20. 
Terre  Haute  &  I.  R  Co.  o.  Clem,  app.  289;  ev. 
168.  758;  r.  r.  19. 
«.  Sherwood,  app.  281;  car.  289;  ev.  180;  pi. 
152,  241. 
I'erritorial  Insane  ABvlum  «.  Wolfley,  mand. 

21. 
Territory  9.  Ah  Lim.  const.  1. 198-200;  cts.  88. 
V,  Daniels,  mun.  corp.  163. 
V.  Erans  (1)  app.  169;  dep.  7;  Jury,  2. 
o.  Evans  (2)  com.  28. 
Territory,  ex  rel,  Choteau  County,  o.  Cascade 
County  Comrs.  counties,  14,  15;   dist. 
atty.  2,  3;  int.  42;  max.  60. 
'  Kelly,  «.  Stewart,  const.  1.  43. 
McMahon,  o.  O'Connor,  const  1. 174;  intox. 
4.  6,  7.  13-15;  stat.  87. 
Terry  «.  Hunger,  action,  66,  67;   ev.  300; 

tr.  16. 
Texarkana  First  Nat.  Bank  o.  Wever,  bills  & 

n.  54. 
Texas  &  P.  R  Co.  «.  James,  car.  98, 106;  dam. 
74,  76. 
•.  Miller,  app.  348;  car.  124,  144,  146;  tr.  91, 
123. 
Texas  Standard  Cotton  Oil  Co. «.  Adoue,  contr. 

237,  238,  246;  ev.  25,  27. 
Tbeobold   o.  Louisville,  N.  O.  &  T.  R.  Co. 

high.  45. 
Thibaut «.  Eeamey,  lie.  84. 
Tbingvalla  Line  «.  united  States,  alien,  1;  cts. 

132;  treat. 
Third  Ave.  B.  Co.  Be.  sL  r.  14. 
Thomas,  22$,  attys.  1-3. 
9.  Armstrong,  contr.  64. 
«.  Bland,  cov.  46;  judg.  35;  lim.  ac.  66. 
«.  Burnett,  not.  48. 
«.  Carter,  action,  79;  insolv.  1. 
«.  Hartshome,  assump.  10. 
«.  Einkead,  arrest,  3,  4. 
o.  Musical  Mut.  P.  Union,  action,  8;  eq.  12; 

in].  62-64. 
t>.  People,  contpt.  20. 
f>.  Philadelphia  &  R  R.  Co.  ev.  168,  172. 
«.  Stewart,  subr.  8. 
«.  Wabash,  St.  L.  &  P.  R.  Co.  corp.  12;  stat 

25,63. 
«.  Westchester  County  Supers,  pay.  10. 
Thompson,  Be,  app.  72,  238;  em.  d.   63;  ev. 
.704. 
«.  Bunion,  involuntary  servitude. 
0.  Christie,  ev.  387;  1.  &  t  34;  not.  39;  v.  & 

p.  48: 
«.  Louisville^  N.  R.  Co.  dam.  9;  prox.  c.  7, 

8;  tr.  282. 
«.  Peck,  pay.  3;  replev.  4-6;  sale,  75-78. 
«.  Quincy.  ev.  672,  800;  tr.  225;  wit.  31. 
«.  fieasoner,  app.  370. 
t.  Thompson,  ev.  200;  ex.  &  ad.  80;  h.  &  w. 

120;  judg.  Ill;  tr.  56. 
«.  Winter,  spec.  p.  19,  20. 
Thomson-Houston  Electric  Co.  o.  Simon,  car. 

2;  iun.  d.  9. 
Thorndike  9.  Camden,  tax,  16,  20. 
Tlbbetts  V.  Home,  mort  118. 
Tighe  9.  Morrison,  contr.  58;  ev.  814. 
Tilden  v.  Green,  charities,  87,  41. 
Tilge  t.  Brooks,  partn.  74. 
Tillman  «.  Heller,  ev.  234;  fraud,  45. 
Timoney  «.  Booth.    See  Booth's  Will,  B$. 
Tippecanoe^  County  «.  Mitchell,  contr.  204. 
Tipton,  Be,  stat.  39. 


Tittman  «.  Thornton,  action,  166;  ev.  277, 278, 

293,  869;  ex.  &  ad.  47;  n.  t.  28. 
TitusviUe  V.  Brennan,  com.  66. 
Titusville  Iron  Works  v.  Keystone   Oil  Co. 

const.  1.  49;  stat  28, 81. 
Tod  0.  Kentucky  Union  R  Co.  liens,  26,  38, 

50,62. 
Todd  0.  Oviatt,  curt.  9;  max.  38,  42. 

t>.  Todd,  h.  &  w.  12, 17. 
Tode  t.  Gross,  contr.  284;  cov.  2;  dam.  61. 
Tolchester  Beach  Improv.  Co.  «.  Steinmeier, 

false  imp.  11-13. 
Toledo,  A.  A.  &  N.  M.  R.  Co.  «.  Pennsylva- 
nia Co.  (1)   consp.  9,  13-16;  eta.  125; 

in].  80. 
«.  Pennsylvania  Co.  (2)  car.  394;  consp.  8; 

contpt.  14, 16,  21;  cto.  124;  eq.  2;  inj.  1, 

31, 142;  m.  &  8.  2. 
Tomlinson  «.  Board  of  Equalization,  oert  2,8; 

tax,  152,  163. 
Toole  t>.  Toole,  ev.  81;  Jud.  s.  12, 13. 
Toomey  o.  Southern  P.  R  Co.  max.  62;  r.  r. 

70-72. 
Topeka  o.  Martineau,  ev.  870,  489,  716. 

9.  Zuf all,  tr.  134. 
Torrent  v,  Benedict    See  Bbkbdict  «.  Tobp 

BEarr. 
Townshend  9.  Goodfellow,  spec.  p.  9, 26,  28. 

9.  Gray,  college,  1;  phys.  1. 
Tracy  9.  Reed,  contr.  898;  ev.  851 ;  tax,  126, 127. 
Tragesser  9.Gray,const  L 102-104;  intox.  2,  20l 
Trainor  9.  Wayne  County  Auditors,  mand.  60; 

offr.  49,  61,  62. 
Travelers  Ins.  Co.  9.  California  Ins.  Co.  ac- 
tion, 80,  81;  Ins.  88& 
9.  McCarthy,  ins.  176. 
Treadwell  9.  Whittier,  app.  128;  car.  58,  65; 

elevators,  2-6;  ev.  142,  670, 802;  tr.  278. 
Treftz  9.  Stahl,  Jude.  138;  motion,  2,  3. 
Tremont  &   S.  Mills  9.    Middlesex  County 

Comrs.    See   Lowell  9.    Middlesex 

CouNTT  Combs. 
Tribbette  9.  Dlinols  C.  R  Co.  inJ.  71. 
Trinity  &S.  R  Co.  9.  Meadows,  em.  d.  99, 124. 
Trinkle  9.  Jackson,  v.  &  p.  89. 
Troy  Cotton  &  W.  Manunictoiy  9.  Fall  River 

(1).    See  Watupfa  Rebebtoxb  Co.  «. 

Fall  Rivbb. 
9.  Fall  River  (2).    See  Watuffa  Rbsbbvoib 

Co.  9.  Fall  Rivsb. 
True  9.  Davis,  mun.  corp.  109. 
Trumble  9.  Territory,  app.  73,182;  ev.  124. 
Trumbull  9.  Trumbull,  real  p.  28;  will,  125. 
Tryon  9.  White  &  C.  Co.  corp.  66;  ev.  598, 

602. 
Tuck  9.  Manning,  garn.  16;  money  in  ct  1,  2l 
Tufts  9.  D'Arcambal,  sale,  66. 
9.  Griffin,  bills  &  n.  112. 
9.  TufU,  h.  &  w.  119;  lim.  ac.  84. 
Tunis  9.  Hestonville,  M.  &  F.  P.  R  Co.  corp. 

261,  262,  266. 
Tumbull  9.  Giddings,  legis.  6. 
Turner  9.  Conkey,  cts.  1;  hab.  c.  S. 
9.  Cross,  receiv.  29. 
9.  Hebron,  fisheries,  6-7. 
9.  Iron  Chief  Min.  Co.  bills  &  n.  67. 
9.  Nye,  em.  d.  16. 
9.  Stephenson,  adv.  pos.  16. 
Tuteur  9.  Chase,  ev.  868;  fraud,  42. 
Twenty-Third  Street  Baptist  Church  9.  Cora- 
well,  contr.  40. 
TwiUejr  9.  Perkins,  bicycle,  4;  ev.  57;  lalat 

imp.  2,  8. 
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Tyler  «.  Sanborn,  p.  &  a.  80. 
«.  Waddingbam.  app.  810;  election;  ev.  894, 
585;  guar.  7,  18, 16;  partn.  6, 7,  24;  Son- 
day,  11;  tr.  882;  wit.  80. 


Tyler  v,  Wffliston.  bridg.  7,  8. 
Tyson,  Be,  oonsl  L  84^  25;  time,  2,  8» 


U. 


Ulbricbt  o.  Eufaula  Water  Co.  in].  58;  waters, 

80-82. 
nUman  «.  Dancan,  mort.  182,  188. 
Ulman  «.  Baltimore,  const  1.  170. 
Ulricb  V.  Reinoebl,  ins.  41;  tr.  216. 

«.  Ulricb,  ev.  67. 
Underwood  «.  Gerber,  pat.  16. 

«.  Wood,  action,  05;  inl.  89, 90;  sob.  6. 
Union  Bldg.  Asso.  v.  HocKford  Ins.  Go.  app. 

58;  ins.  280. 
Union  Central  L.  Ins.  Co.  v.  Scbeidler,  action, 

61;  iudg.  119;  pi.  179. 
Union  Coal  Co.  9.  La  Salle,  action,  15;  cts.  195. 
Union  Elev.  R.  Co.  i20,  iudg.  55. 
Union  Mills  First  Kat.  Bank  o.  Clark,  banks, 

59;  cbecks,  2:  ev.  826. 
Union  Mut.  Acci.  Asso.  «.  Frobard,  ins.  172- 

174,  880. 
Union  Mut.  L.  Ins.  Co. «.  Union  Mills  Plaster 

Co.  pay.  17;  receiv.  8,  14, 15;  tender,  6. 
Union  P.  R.  Qo.  «.  I>e  Busk,  const  1. 128,  185, 

186;  ev.  887;  max.  62;  pL  25. 
V.  Lapsley,  max.  58;  neg.  95. 
Union  School  Furniture  Co.  o.  Elk  County 

School  Dist  No.  60.  sch.  26. 
Union  Stove  A  Mach.  Works  e.  Caswell,  nov. 

6;  p.  &s.  1. 
Unitarian  Society  o.  Tufts,  will,  174, 175. 
United  Brethren  Mut  Aid  Soc  o.  McDonald, 

ins.  31,  82,  84. 


United  States  «.  Bayle,  p.  o.  6.  7. 
V.  HaU  (l)ev.  886-888;  perjury;  tr.  257;  wit. 

75.  81. 
V.  Hall  (2)  tr.  44. 
V,  Hutcheson#  p.  o.  1-4. 
e.  Jellico  Mountain  Coke  &  C.  Co.  consp. 

11;  cts.  126;  tr.  19. 
9.  Koch,  tradem.  88. 
9,  Lancaster  (1)  consp.  1, 4-6, 19;  cts.  157;  ev. 

182,  620,  621,  876,  905;  tr.  256;  wit   7, 

65,  78,  79. 
9.  Lancaster  (2)  cts.  129, 180. 189;  indict  40, 

9,  MaUard,  oath,  1. 

9.  Matthews,  ev.  892;  p.  o.  9-11. 

9,  Maxwell  Land-Grant  Co.  judg.  70. 

9.  Mitchell,  p.  o.  8. 

9.  Shaw,  cts.  188,  184;  stat  148;  U.  S.  8. 

9.  Simmons,  bail,  1. 

9,  Tozer,  car.  895;  indict  44-48. 
United  States,  ex  rel.  Pollok,  «.  Hall,  mand. 

24,71. 
United  States  L.  Ins.  Co.  9.  Kielgast  ev.  807. 
Updegrove  o.  Pennsylvania  S.  Y.  R.  Co.  re- 

lease  4 
Upham  9.  Detroit  City  R  Co.  car.  87. 
Upton  9.  Catlin,  rec.  8,  4. 
Usher  e. West  Jersey  R  Co.conflict,  52.  55,  56. 
Utah  Min.  &  M.  Co.  o.  Dickert  &  M.  S.  Co. 
Inds.  6;  mines,  1;  pub.  1.  V 


V. 


Yahlberg  9.  Eeaton,  int. 48;  tr.  127;  usury,  12, 

18.  jf 

Vail  9.  Winterstein,  h.  &  w.  97. 
Valentine  9.  Wysor,  ex.  &  ad.  84-86;  lim.  ac. 

8:  partn.  56-59. 
Valley  It.  Co.  o.  Lake  Erie  Iron  Co.  assump. 

2;  oorp.  56;  pL  127. 
Vallo  9.  United  States   Exp.  Co.  neg.    70; 

prox.  c.  84. 
Van  Bibber  «.  Reese,  desc.  24;  rec.  9. 
Vance,  Ex  parte,  crim.  1.  46. 
Vance's  Estate,  Be,  will,  186,  180. 
Van  Cleaf  9,  Burns,  conflict.  5;  dower,  .29. 
Vandeave  9.  Clark,  action,  22;  app.  820;  contr. 

288;  dam.  80. 
Vanderhurst  e.  DeWitt,  ev.  615. 
Vanderlip  o.  Grand  Rapids,  em.  [d.  72;  inj. 

110;  max.  14. 
Vandewaterf?.  New  York  &N.  E.  R.  Co.  r. 

r.  41,  61. 
Vandiver  9,  Pollak,  oontrib.  2. 
Van  Etten  9.  State,  attys.  25;  embez.  4. 
Van  Haagen  Soap  Mfg.  Co.  Be.      See  Phila- 

DBLPHiA  Third  Nat.  Bank's  Afpeai*. 
Van  Horn  9.  Van  Horn,  consp.  17, 18. 


Vanhome  e.  Corcoran,  partn.  68,  65;  tr.  180. 
Vannest  9,  Fleming,  lie.  18;  waters,  101. 
Vanolinder  9.  Carpenter,  real  p.  24. 
Van  Raalte  9.  Harrington,  ev.  288,  856;  fraud, 

48,  44,  46. 
Van  Tine  9,  Van  Tine,  cost  6;  p.  &  c  12. 
Van  Yliet,  Be,  com.  45;  const.  1.  87. 
Van  Walters    e.  Marion   County    ChOdrena 

Guardians,  inf.  7;  Judg.  182;  max.  4; 

pi.  204. 
Vaughn  «.  Schmalsle,  Judg.  97;  max.  7;  mort. 

10,88. 
Veasey  o.  Brigman,  judg.  9. 
Velten  9.  Carmack,  ev.  418. 
Venable  9.  Rickenberg,  cred.  b.  1,  2. 

9,  Wabash  W.  R.  (X>.  dower,  19;  ev.  880. 
Veoo  9.  Creaton,  intox.  68,  69. 
Vermillion  County  Comra.  «.  Chipps,  bridg. 

18-15;  ev.  769. 
Vermont  &  C.  R  Ca  9.  Vermont  C.  R  Co. 

assump.  85;  contr.  897;  int  12;  tax,  80, 

189.  191,  192. 
Vestal  9,  Little  Rock,  app.  867;   man.  corp. 

10-14. 
VOas  9.  Butler,  judg.  14,  186, 187. 
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Yttiaki «.  Minneapolis,  hieh.  62-64. 
Yincennes  «.    CitizenB   Gaslight  A  0.    Ck>. 

app.  104;   contr.  125;  gtJi,  2,  8;   mun. 

Corp.  88-00, 118, 129, 181. 
Yirginia  M.  R.  Co.  v.  Washington,  r.  r.  8. 
Yolsin  V,  Commercial  Mut.  Ins.  Co.  app.  8. 
Yolland  «.  Baker,  sale,  00. 


Yonderbank  «.  Schmitt,  goodwill,  1-3;  1.  At. 

54;  traden.  1,  2. 
Yoreisv.  Nussbaam,  bills  &  n.  81. 
Yosburg  9.  Putney,  assault,  4;  dam.  98;  €7. 

Yought  9.'  Williams,  v.  &  p.  28,  88,  84. 
Yroman  «.  Powers,  will,  51-58. 


W. 


Wabash  9.  Carver,  bridg.  10, 16;  dam.  129;  pi. 

146.  * 

Wabash  E.  R  Co.  v.  East  Lake  Fork  Special 

Drainage  Dist.  drains,  6-11. 
Wabash,  St  L.  &  P.  R.  Co.  McDougall,  app. 

218;  dam.  165,  181;  em.  d.  60,  64;  ev. 

712,  718;  tr.  57. 
Waddell  v.  United  States,  claims,  1;   lim.  ac. 

12,77. 
Wagner  v.  Law,  cloud,  8,  8;  lim.  ac.  57;  pi. 

19  184. 
«.  Missouri  P.  R  Co.  car.  18, 90:  pi.  28. 
Wahl  V,  Bamum,  app.  9,  154;  compr.  1,  6; 

contr.  68. 
Wainer  «.  Milford  Mut.  F.  Ins.  Co.  ins.  21, 

22, 45,  106, 278. 
Wait «.  Nashua  Armory  Asso.  corp.  121. 
Wakelee  v.  Davis.    See  Cornwall  v,  Davis. 
Walcottf).  Wells,  cts.  100,  101;   ev.  11;  offr. 

Ill;  prohib.  8, 9. 
Walden  Nat.  Bank  «.  Birch,  action,  68;  banks, 

22;  bonds,  7. 
Waldron  «.  Waldron,  h.  &  w.  124-126;  rec.  10. 
Wales  «.  Bowdish,  trust,  51. 
^Walker  v.  Pritchaid,  dam.  211-218. 
•  *   V,  Yicksburg,  S.  A  P.  R  Co.  car.  152. 
Wallace  «.  Evans,  high.  125. 
9.  Mvers,  const  1.  106;  tax,  201. 
V.  Walsh.  Corp.  148,  149. 
Waller  v.  Bowling,  coten.  5;  tro.  12,  17. 
Walling  V,  Burgess,  app.  282;  estop.  88;  partn. 

54,55. 
Wallis  Iron  Works  «.  Monmouth  Park.  Asso. 

contr.  126, 145,  810;  dam.  58,  59. 
Walsh's  Appeal,  f^,  27. 
Walton  V.  Agricultural  Ins.  Co.  ev.  875. 
Walton  Plow  Co.  «.  Campbell,  alt.  of  inst.  2, 

9,  18;  ev.  807. 
Ward  9.  Fa«in,  1.  &  t  65.  66. 
Warden  v,  Louisville  &  N.  R.  Co.  custom,  7; 

ev.  508;  m.  &  s.  120;  tr.  199. 
Wardle  v,  Townsend,  cost,  2;  ins.  377,  878; 

Stat.  57,  58. 
Wards  v.  Sparks,  ev.  206;  pi.  181. 
Wardwell «.  Chicago,  M.  &  St  P.  R  Co.  car. 

192. 
Warren  «.  Board  of  Registration,  stat  164;  v. 

A  e.  10. 
«.  Furstenheim,  action,  142-144.  ^ 

V,  Lyons,  guar.  15. 
ff.  Prescott,  desc.  11. 
V,  Warren,  h.  &  w.  110. 
Wartman  v.  Swindell,  action,  5;  max.  16a/ 

tr.  149. 
Warwick  «.  Warwick,  will,  10. 
Waseca  County  Comrs.  v.  Sheehan,  bonds,  15, 

16. 
Washburn's  Estate,  Re,  ex.  &  ad.  6;  will,  47. 
Washington  «.  Raleigh  A  G.  R.  Co.  car.  888. 


Washinfl^ton  Monument  Fund,  Se,  def.  12,  48. 

49*  rev.  2. 
Washington  Street  Be,  stat  91,  92,  118,  120. 
Wasson  «.  Lamb,  banks,  84,  85. 
«.  Pettit  neg.  28,  26. 
V.  Wayne  County  Comrs.  counties,  21. 
Waterhouse  9.  Comer,  oonsp.  12,  16;  receiv. 

19,20. 
Waterloo   Woolen   Mfg.    Co.    «.  Shanahan, 

appro.  9-11;  can.  8,  4;  em.  d.  67. 
Waterman  9,  Chicago  &  I.  R  Co.  corp.  Ill, 

127. 
Waters  v.  Richmond  &  D.  R  Co.  contr.  166; 

dam.  86. 
Watkinds  «.  Southern  Pac.    Co.  pi.  40,  52, 

211,  288. 
Watkins  9,   Landon,  advertising;  dam.  214; 

recipe,  4;  traden.  7. 
Watson  «.  Camden  ft  A.  R  Co.  car.  12^ 
«.  Lane,  cts.  201. 
9.  Lederer,  levy,  11, 12. 
Watt  V.  People,  action,  168;  ev.  527,  505,  874, 

879,  880,  884;  indict  15;  tr.  78. 
Watt  Minina^Car  Wheel  Co.  Be,    See  Cbk- 
TBAL  Trust  Co.  «.  Sheffield   &  B. 
Coal,  I.  &  R  Co. 
Watuppa  Reservoir  Co.  9,  Fall  River  (I)  corp. 
&;  waters,  114. 
9.  Fall  River  (2)  inj.  54;  waters,  84-88. 
Weaver  «.  Burr,  contr.  45,  46;  ev.  64. 
Weber  9,  Kansas  City  Cable  R  Co.  app.  95; 

car.  158,  159;  st  r.  28;  tr.  89. 
Weed  «.  Undsay,  1.  &  t  21. 
Weeks  v.  Harriman,  judg.  118. 
9.  Hobson,  charities,  A. 
9,  Russell,  action,  147. 
9.  Trask,  assump.  4. 
Weener  «.  Brayton,  inl.  128, 129;  tradem.  6,  7. 
Weightman  «.  LouisviUe,  N.  O.  &  T.  R  Ca 

car.  110. 
Weinstein  «.  Freyer,  conflict,  22. 
Weir  t>.  Marley,  ev.  82;  inf.  16:  judg.  87. 
Weirs  9,  Jones  County,  bridg.  17. 
Welch  9.  Adams,  conflict,  &;  ex.  A  ad.  58. 
59,    69-71;    int   80-82,  46;  tender,  8; 
will,  181. 
«.  Tribune  Pub.  Co.  ev.  280,  858,  812;  tr. 
28;  wit  51,  60. 
Weller  9.  McCormick,  high.  58,  127,  128. 
Welles  9,  Larrabee,  banks,  10, 11. 
Wells  9.  Alexaddre,  contr.  43,  44,  274;  max.  8. 
9,  Collins,  gift,  4;  p.  A  a.  26. 
9.  Hyattsville  Comrs.  mand.  26;  tax,  42, 43, 

155. 
9.  Missouri  P.  R  Co.  cts.  45;  ev.  9;  stat.  7, 

8,28. 
9.  Salina,  mun.  corp.  101,  102;  town,  5. 
9. 'United  States.    See  Howxs  «.  United 
States. 
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Welsh  9,  Stole,  app.  145, 179;  const.  1.  84, 104; 
coat,  8;  cte.  18:  ev.  47;  intoz.  88,  54; 
ir.  819,  820. 
«.  Taylor,  eaae.  48,  58-56;  estop.  96,  97. 
WeDgenl'B  Appeal,  will,  128. 
Wertz  «.  Western  U.  Teleg.  Co.  teles.  80. 
West  e.  People's  Bank,  attach.  10;  doud,  15, 
16;  levy,  87. 
e.  St.  Paul  Fbst  Presby.  Church,  lel.  soc. 
82-24. 
Westchester  F.  Ins.  Co.  «.  Weaver,  Insley, 

ins.  104,  108;  tr.  286. 
West  Chicago  Park  Comis.  «.  McMullen,  park, 

6,  7;  stot.  119. 
Western  &  A.  R  Ca  e.  Exposition  Cotton 
MHIs,  car.  296,  297,  884:  conflict,  86. 
e.  Stote,  assump.  7;  claims,  16;  int.  88;  L  & 
t  68;  r.  r.  11;  stot  126. 
Western  Ins.  Co.  e.  Ratterman.    See  Lbb  e. 

Sturobs. 
Western  Maryland  R  Co.  e.  Herold,  car.  76; 

tr.  181. 
Western  Paving  ft  S.  Co,  e.  Citizens  Street  R. 

Co.  contr.  17;  ev.  421;  high.  77. 
Western  R  of  .Ala.  e.  Alabama  G.  T.  R  Co. 
ded.  16;  em.  d.  181,  140;  high.  7,  8.  61; 
in].  108,  120. 
Western  U.  Teleg.  Co.    e.  Adams,  ev.  725; 
teleg.  7, 18,  14,  21. 
«.  Brown,  teleg.  20. 
«.  Collins,  app.  50;  dam.  67;  dep.  5;  ev.  270, 

271,887. 
«.  Cooper,  dam.  71,  221-228;  ev.  886,  491, 

580,  724;  tr.  246,  290,  291. 
e.  Daugherty,  teleg.  82-84. 
e.  Houghton,  dam.  72;  teleg.  16. 
«.  Muniord,  teleg.  11,  86. 
«.  New  York,  ini.  79;  teleg.  8-5. 
«.  Bogers,  dam.  227. 
«.  Short,  dam.  70;  teleg.  6,  28. 
«.  Stevenson,  ev.  269;  teleg.  27;  tr.  145. 
«.  Taylor,  action,  54;  hidg.  41;  teleg.  88. 
e.  Williams,  em.  d.  188,  184;  high.  16. 
9,  Topst,  ev.  77,  695;  pi.  98,  99;  Sunday,  9, 
18;  teleg.  8,  85,  87,  89.  41. 
Western   Wooden-Ware   Asso.    e.  Storkey, 

contr.  288. 
Westmoreland  A  0.  Natural  Gas  Co.  e.  De 
Witt,  adv.  pos.  9;  inj.  46;  1.  ft  t  86, 86; 
mines,  11. 
Weston  s.  Stoddard,  app.  65,'  66;  parti.  7. 
Wetzler  e.  Duffy,  app.  68,  182;  v.  ft  p.  1,  6. 
Weyand  e.  Atohison.  T.  ft  S.  F.  R  Co.  car. 

262;  custom,  16;  Judg.  86. 
Whalen  «.  Olmstead,  inf.  2,  8. 
Wharton  e.  Stevens,  waters,  102. 
Wheat  9.  Dingle,  ex.  ft  ad.  64. 
Wheeler  e.  McGuire,  estop.  78;  ev.  669,  825; 
not  87;  p.  ft  a.  14,  20;  tr.  161. 
9.  Pullman  Iron  ft  S.  Co.  corp.  219, 279, 281. 
e.  Selden,  sale,  4. 
9.  Wheeler,  lim.  ac.  59. 
Whelan  e.  New  York,  L.  £.  ft  W.  R  Co.  re- 

mov.  16-20,  29,  80,  40. 
Whipple  s.  Hill,  app.  172;  hoi.  1. 
Whitaker  s.  Richards,  p.  ft  s.  4.    : 
White,  E0,  com.  58;  hab.  c.  6. 
9.  Chicago,  M.  ft  St  P.  R  Co.  dam.  149; 

ev.   158.  888;  r.  r.  78. 
9.  Chicago,  St  L.  ft  P.  R  Co.  app.  258; 

em.  d.  128. 
e.  Cincinnati,  N.  O.  ft  T.  P.  R  Co.  car. 
184. 


White  9.  Hinton,app.  868:  cts.96,  105;  ev.  444; 
ins.  p.  21;  judg.  185;  legis.  1;  writ,  28. 
e.  MUler,  bUls  ft  n.  116. 
9.  White,  app.  804,  808,  849;  ev.  91.  665. 
666;  h.  ft  w.  7,  8;  max.  18. 
Whitefleld  e.  Paris,  mun.  corp.  152. 
Whitehead  e.  St  Louis,  L  M.  ft  S.  R.  Co.  car. 

15,  68,  64;  pL  170. 
White  Sewing-Mach.  Co.  e.  Dakin,  alt  of 

inst  8,4. 
Whitfield  9.  Meridian,  high.  100, 146 
Whiting  9.  Gray,  contr.  132,  188. 
9.  West  Point,  mun.  corp.  159. 
Whitney  e.  Eelley,  assign.  8. 
9.  Wheeler  Cotton  Mills,  deed,  26;  waters, 
188-186,142. 
Whitwell,  Est  parU,  const  L  98;  cts.  42;  hoe- 

pitel. 
Wickersham  e.  Brlttan,  corp.  116. 
Wicks  e.  Monihan,  asso.  1. 
Wiesee.  San  Francisco  Musical  Fund  Soc. 

Judg.  80,  61. 
Wightman  e.  Chicago  ft  N.  W.  R  Co.  car. 

202;  tr.  851. 
Wilcox  9.  Moon,  libel,  18. 
e.  Richmond  ft  D.  R  Co.  action,  7;  contr. 

815;  cost,  9. 
9.  Woodruff,  liens,  60. 
Wilder  9,  Stenley,  fence,  6. 

9,  Wilder,  estop.  41. 
Wildner  «.  Ferguson,  gam.  27;  levy,  15, 16; 

tr.  126. 
Wiley  e.  Athol,  contr.  295,  296;  dam.  87:  ev. 

887;  set,  10;  waters,  168. 
Wilhelme.  Eaves,  dam.  62. 
Wilkinson  «.  Merrill,  home.  5. 
Wlllard  e.  Flnnegan,  mort.  75, 108. 
Willooxon  9,  Wayne  County  Auditors.    See 
Trainob  «.  Wathji  Coumtt  Audit- 
ors. 
Willets  9.  Hateh,  pledge,  18-15;  tr.  212. 
WiUett  s.  Young,  oifr.  96,  97. 
Willey  9.  Carpeater,  assault.  10,  11;  pi.  228; 

225,248. 
William  Rogers  Mfg.  Co.  s.  Rogers,  inJ.  18- 

15;  spec.  p.  84. 
Williams  «.  Benet,  cte.  94,  118. 
9.  Chicago  ft  A.  R.  Co.  action,  9;  r.  r.  74. 
9,  Citizens  R  Co.  action,  48;  cU.  55;  inj.  105. 
9.  Evans,  contr.  168. 
9.  Farrand,  partn.  49,  60. 
e.  GuQe,  gift,  16;  tr.  81. 
e.  Spencer,  ev.  478,  470;  wit.  66. 
9,  Stete,  bail,  5-7;  bonds,  1;  sum.  proc  2. 
«.  Williams  (Ky.)  adv.  pos.  24. 
9.  Williams  (N.  Y.)  ev.  296;  h.  ft  w.  184; 
judg.  112. 
Williamson  e.  Hill,  contr.  162. 
9.  Johnson,  gift,  6. 

e.  Newport  lYews  ft  M.  V.  R.  Co.  m.  ft  s. 
102. 
Williamsport  ft  K.  B.  R  Co.  9,  Philadelphia 

ft£.  R  Co.  em.  d.  84. 
Willis  9.  St.  Paul  Sanitation  Co.  const  L  17; 
contr.  887;  corp.  228. 
9,  Sharp  (1)  ex.  ft  ad.  28,  24. 
e.  Sharp  (2)  ex.  ft  ad.  8.  9,  22,  60-62. 
Wills  e.  Manufacturers  Natural  Gas  Co.  L  ft 

t  87,  88. 
Wilmer  e.  Thomas,  tradem.  28. 
Wilson,  E0,  com.  48,  50;  peddlers,  8,  4. 
e.  Brookshire,  judg.  87;  lim.  ac.  44.  45:  n.  t 
8;  trust  85,  86. 
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Wilton  «.  Butler  Goanty,  aasnmp.  87,  88;  tax, 
175 
f>.  California  0.  R.  Co.  car.  274-276;  cte.  95; 

ev.  178. 
«.  Chichester,  exec.  6. 
o.  DoDaldsoD,  writ,  17. 
«.  Fine,  pub.  1.  6-8. 
«.  Florence,  mun.  corp.  111. 
«.  Hayes,  alt  of  Inst.  7,  10;  ev.  224,  225; 

max.  48;  mort.  106,  106;  tr.  160. 
«.  Martin-Wilson  Automatic  F.  Alarm  Co. 

cred.  b.  8. 
V.  St.  Paul,  M.  &  M.  R.  Co.  lie.  5. 
V.  State,  assault.  18;  ev.  680;  homi.  10;  tr. 

09,  226,  826. 
V.  Trenton,  not.  12-14. 
«.  TroY,  high.  98,  142;  int  19;  tr.  22L 
e.  White,  life  ten.  6. 
«.  Wilson,  h.  &  w.  144. 
Wilton  V,  Mayberry,  subr.  7. 
Wimberley  «.  Maybeny,  contr.  890;  liens,  22, 

28. 
Winchester  v.  Everett,  false  imp.  8. 

V.  Glazier,  int.  18-16,  48;  partn.  41-48. 
Wlndram  v,  French,  corp.  186;  pi.  96. 
Windsor  Sav.  Bank  «.  McMahon,  bills  &   n. 

16,  80;  cts.  146. 
Winn  «.  Sanford,  bonds,  6;  h.  &  w.  180. 
Winney  «.  Sandwich  Mfg.  Co.  app.  189;  lim. 

ac.  62;  pi.  46,  105;  writ.  9. 
Winnt  V.  International  &  Q.  N.  R.  Co.  death, 

9;  pi.  141,  178. 
Winona  «.  Winona  County  School  Dist  No. 

82,  mun.  corp.  7;  sch.  22;  stat.  80. 
Winston  v.  Brooks,  corp.  174. 
Winter  f>.  Federal  Street  &  P.  V.  R  Co.  st.  r. 
84. 
9,  Kansas  City  Cable  R  Co.  app.  201;  neg. 
101,  106;  St.  r.  29. 
Winters  «.  De  Turk,  adv.  pos.  28;  lim.  ac.  28. 
Wischam  «.  Rickards,  ro.  <&  s.  184,  189, 140. 
Wisconsin  C.  Co.  v,  L.  T.  Sowle  Elevator  Co. 
See  NATioNAii  Baitk  of  ComciBRaB  v. 
Chicago,  B.  &  N.  R.  Co. 
Wisconsin  River  Log  Driving  Asso.  «.  D.  F. 

Comstock  Lumber  Co.  logs,  1-8. 
Wisconsin  Water  Co.  «.  Winans,  em.  d.  17. 
Witbrow  «.  Smithson,  coram  nobis,  4;  judg. 

98. 
Witters  «.  Sowles,  banks,  9. 
Witting  V.  St.  Louis  &  S.  F.  R.  Co.  app.  218; 

ev.  179;  pi.  96;  tr.  90. 
Witty  «.  Michigan  Mut.  L.  Ins.  Co.  bills  &  n. 

20. 
Wolcott  e.  Ashenfelter,  1.  &  t.  87;  mort.  111. 
Wolf  «.  Bauereis,  action,  118;  h.  ft  w.  107 ; 
lim.  ac.  85;  pi.  289;  stat.  180. 
V.  Burke,  conflict,  28. 
V.  O'Connor,  cloud,  7;  insolv.  48. 
Wolfe  V,  Missouri  P.  R.  Co.  action,  25;  car. 
264;  ev.  74,  684. 


Wolff,  Be.    See  Wbohkow  e.  Oaklet. 
Women  as  Notaries  Public,  Be,  notary,  2. 
Wong  Choy  Sin,  Be,    See  Chung  Toy  Ho, 

Be, 
Wood  V,  Bullard,  action,  88;  oov.  8;  estop.  85. 
90;  will,  118. 
e.  Corry  Waterworks  Ca  corp.  78,  77-79. 
e.  McGrath,  app.  255;  drains,  8. 
fn  St.  Paul  City  R.  Co.  oath,  2,  8. 
e.  Watson,  judg.  28. 
«.  Wood,  contr.  75;  p.  ft  a.  22. 
Woodard  v,  Woodard,  ex.  &  ad.  16. 
Wooden  e.  Western  N.  Y.  &  P.  R  Co.  con- 
flict, 57-59. 
Woodman  v.  Metropolitan    R.  Co.  ev.  885, 

868;  high.  114, 188;  m.  &  s.  218. 
Woodruff  V.  Bradslieet  Co.  libel,  28;  tr.  164. 
9,  Painter,  bailm.  8,  7;  ev.  146. 
f>.  Woodruff,  contr.  148,  149;  cov.  6,  7; 
deed,  81,  42;  spec.  p.  6,  6;  trust,  29. 
Woodward,  Be,  wUl,  59,  81. 
«.  Blue,  ev.  84,  764;  max.  49. 
e.  Brooks,  conflict,  68. 
Wooldridge  e.  Stem,  contr.  65. 
Woonsocket  Inst  for  Sav.  e.  Ballou,  lim.  a& 

46,  101;  wUl,  151. 
Wooten  V,  State,  app.  824;  const.  L  182;  cts. 
191;  ev.  890,  891;  gam.  1:  stat.  29;  it. 
277. 
Worcester    Rural    Cemetery    «.    Worcester 

County,  tax,  47,  48.  f 

Worthington  v.  Central  Vermont  R  Co.  car. 
82,  88;  tr.  172. 
9,  Mencer,  ev.  116;  ins.  p.  19;  neg.  75-77; 

wit.  4,  5. 
V,  Waring,  action.  51,  81;  inj.  82. 
Wren  v.  Parker,  app.  848;  ev.  749. 
Wright,  Be,  const.  J.  21. 
«.  Bank  of  Metropolis,  dam.  141;  tr.  111. 
9,  Griffith,  guar.  1, 10. 
9.  London  Fire  Ins.  Asso.  app.  187;  ins. 

181 .  155,  277;  pi.  86,  208,  240. 
9,  Mulvaney,  app.  194,  229;  dam.  242;  neg. 

57,  91. 
9.  Mutual  Benefit  L.  Asso.  ins.  848. 
9,  Sherman,  app.  208;  liens,  18, 14. 
9,  Supreme  Commandery  E.  of  G.  R.  ins. 

198. 
9.  Traver,  attys.  fees,  7,  8;  bills  &  n.  21. 
Wronkow  e.  Oakley,  dower,  18;  judg.  99. 
Wrought  Iron  Hknge  Co.  9.  Johnson,  com.  60; 

peddlers,  6,  7. 
Wullenwaber  «.  Dunigan,  bonds,  85;  coatr.  1; 

ev.  589,  690;  inj.  88. 
Wunderle  e.  Wunderle,  alien,  9-12;  stat  109. 
Wylie  9.  Elwood,  em.  d.  85;  nuis.  10,  22,  37. 
9,  Grundysen,  action,  41;  fix.  14;  home.  14, 
19. 
Wyllie  9,  Palmer,  fireworks,  2-4. 
Wymore  «.  Mahaska  County,  neg.  102, 108. 


Y. 


Yale  9,  West  Middle  School  Dist.  sch.  8. 
Yardley  v.  Clothier,  set.  29. 
Yamell  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
car.  127,  181,  141;  ev.  160. 


Yates  County  Nat.  Bank  e.  Carpenter,  levy, 

24,25. 
Yellow  River  Improv.  Co.  9,  Wood  Couoty, 

tax,  86. 


TABLB  of  CASBS  DieBflTSD. 


868 


Tellowstone  Kit «.  State,  lot,  5,  6. 
Yerkes  «.  Hadl^,  estop.  10. 
Tork  «.  MaiDe  C.  R.  Co.  r.  r.  44, 120;  tr.  868. 
Yonmans  v.  Wagener,  dower,  17. 
Younev.  Edwards,  cost,  6;  deed,  19:  parti.  9. 
«.  western  U.  Teleg.  Co.  dam.  224;   max. 
86;  teleg.  10. 


YouDgblood  «.  Birmingham  Trust  &  Sav.  Co. 

bills  &  n.  66;  const  1.  96;  contr.  164; 

def.  16. 
Younger  «.  Judah,  civ.  r.  1,  2;  const.  1.  86. 
Youngs  V.  Youngs,  h.  A  w.  128,  129, 140,  148. 


Z. 


Zabel  «.  Louisville  Baptist  Orphans  Home, 
mun.  corp.  81;  pi.  78;  pub.  imp.  29,  46; 
tax,  96. 

Zimmerman  «•  Lebo,  estop.  92;  tr.  148. 


Zinn  e.  Rice,  action,  40. 
Zouch  «.  Chesapeake  &  O.  R.  Co.   car.  806; 
estop.  44. 
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